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PUBLIC BILL COMMITTEE PROCEEDINGS

PROTECTION OF FREEDOMS BILL
[NINETEENTH AND TWENTIETH SITTINGS]

Lynne Featherstone
Agreed to 223

Clause 104, page 82, line 14, after ‘of’ insert ‘, and sections (Establishment and
constitution of DBS) to (Transfer schemes in connection with orders under section
(Transfer of functions to DBS and dissolution of ISA)) and Schedule (Disclosure and
Barring Service) in,’.

Clause, as amended, agreed to.

James Brokenshire
Agreed to 224

Clause 105, page 82, line 23, leave out paragraph (e) and insert—
‘(e) Chapter 1 of Part 5 (excluding section (Corresponding amendments in

relation to Northern Ireland) and Schedule (Safeguarding of vulnerable
groups: Northern Ireland)),

(ea) Chapter 2 of Part 5 (excluding section (Out of date references to
certificates of criminal records)),

(eb) Chapter 3 of Part 5,’.

James Brokenshire
Agreed to 225

Clause 105, page 82, line 25, leave out ‘subsection’ and insert “subsections (1A),
(2), (4) and’.

James Brokenshire
Agreed to 226

Clause 105, page 82, line 26, leave out ‘subsection’ and insert “subsections (2), (4)
and’.

James Brokenshire
Agreed to 227

Clause 105, page 82, line 28, at end insert—
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‘(1A) The following provisions extend to England and Wales and Scotland only—
(a) paragraph 72A(a) of Schedule 7, and
(b) any provision which extends to England and Wales and Scotland only by

virtue of subsection (5) or (6).’.

James Brokenshire
Agreed to 228

Clause 105, page 82, line 29, leave out from beginning to ‘to’ and insert ‘The
following provisions extend’.

James Brokenshire
Agreed to 229

Clause 105, page 82, line 29, after ‘only’ insert ‘—
(a) Part 2 of Schedule 1,
(b) sections (Establishment and constitution of DBS) to (Transfer schemes in

connection with orders under section (Transfer of functions to DBS and
dissolution of ISA)) and Schedule (Disclosure and Barring Service)
(excluding paragraph 5(3) of that Schedule),

(c) in Part 5 of Schedules 7 and 8, the amendments and repeals in respect of
the Police Act 1997 and paragraph 14(7)(c) of Schedule 9 to the
Safeguarding Vulnerable Groups Act 2006, and

(d) any provision which extends to England and Wales and Northern Ireland
only by virtue of subsection (6).’.

James Brokenshire
Agreed to 230

Clause 105, page 82, line 30, leave out from beginning to ‘to’ and insert ‘The
following provisions extend’.

James Brokenshire
Agreed to 231

Clause 105, page 82, line 30, after ‘only’ insert ‘—
(a) Parts 4 and 5 of Schedule 1, and
(b) any provision which extends to Scotland only by virtue of subsection

(6).’.

James Brokenshire
Agreed to 232

Clause 105, page 82, line 31, leave out from beginning to ‘to’ and insert ‘The
following provisions extend’.

James Brokenshire
Agreed to 233

Clause 105, page 82, line 31, after ‘only’ insert ‘—
(a) Part 6 of Schedule 1,
(b) section 62 and Schedule 6,
(c) section (Corresponding amendments in relation to Northern Ireland) and

Schedule (Safeguarding of vulnerable groups: Northern Ireland),
(d) in Part 5 of Schedules 7 and 8, the amendments, repeals and revocations

in respect of—
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(i) the Safeguarding Vulnerable Groups (Northern Ireland) Order
2007 (S.I. 2007/1351 (N.I.11)) and any order made under that
Order,

(ii) Part 3 of Schedule 5 to the Health Care and Associated
Professions (Miscellaneous Amendments and Practitioner
Psychologists) Order 2009 (S.I. 2009/1182), and

(iii) sections 90 and 92 of the Policing and Crime Act 2009, and
(e) any provision which extends to Northern Ireland only by virtue of

subsection (6).’.

James Brokenshire
Agreed to 234

Clause 105, page 83, line 1, at end insert—
‘(da) section (Out of date references to certificates of criminal records),
(db) paragraph 5(3) of Schedule (Disclosure and Barring Service),’.

Clause, as amended, agreed to.

Clause 106 agreed to.

Clause 107 agreed to.

NEW CLAUSES

Out of date references to certificates of criminal records

Lynne Featherstone
Agreed to NC16

To move the following Clause:—

‘In section 75(4) of the Data Protection Act 1998 (commencement of section 56
of that Act not to be earlier than the first day on which certain sections of the
Police Act 1997 relating to certificates of criminal records are all in force) for
“sections 112, 113 and 115” substitute “sections 112, 113A and 113B”.’.

 

Corresponding amendments in relation to Northern Ireland

Lynne Featherstone
Agreed to NC18

To move the following Clause:—
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‘Schedule (Safeguarding of vulnerable groups: Northern Ireland) (which makes
corresponding amendments in relation to Northern Ireland about the safeguarding
of vulnerable groups) has effect.’.

 

Establishment and constitution of DBS

Lynne Featherstone
Agreed to NC19

To move the following Clause:—

‘(1) There is to be a body corporate known as the Disclosure and Barring Service.
(2) In this Chapter “DBS” means the Disclosure and Barring Service.
(3) Schedule (Disclosure and Barring Service) (which makes further provision about

DBS) has effect.’.

 

Transfer of functions to DBS and dissolution of ISA

Lynne Featherstone
Agreed to NC20

To move the following Clause:—

‘(1) The Secretary of State may by order transfer any function of ISA to DBS.
(2) The Secretary of State may by order transfer to DBS any function of the Secretary

of State under, or in connection with—
(a) Part 5 of the Police Act 1997 (criminal records),
(b) the Safeguarding Vulnerable Groups Act 2006, or
(c) the Safeguarding Vulnerable Groups (Northern Ireland) Order 2007 (S.I.

2007/1351 (N.I.11)).
(3) The Secretary of State may by order provide for the dissolution of ISA.
(4) In this section—

“function” does not include any power of the Secretary of State to make an
order or regulations,

“ISA” means the Independent Safeguarding Authority.’.

 

Orders under section (Transfer of functions to DBS and dissolution of ISA): 
supplementary

Lynne Featherstone
Agreed to NC21

To move the following Clause:—
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‘(1) Any power to make an order under section (Transfer of functions to DBS and
dissolution of ISA)—

(a) is exercisable by statutory instrument,
(b) includes power to make consequential, supplementary, incidental,

transitional, transitory or saving provision,
(c) may, in particular, be exercised by amending, repealing, revoking or

otherwise modifying any provision made by or under an enactment
(whenever passed or made and including this Act).

(2) Subject to subsection (3), a statutory instrument containing an order under section
(Transfer of functions to DBS and dissolution of ISA) is not to be made unless a
draft of the instrument has been laid before, and approved by a resolution of, each
House of Parliament.

(3) A statutory instrument containing an order under section (Transfer of functions to
DBS and dissolution of ISA) which neither amends nor repeals any provision of
primary legislation is subject to annulment in pursuance of a resolution of either
House of Parliament.

(4) If a draft of an instrument containing an order under section (Transfer of functions
to DBS and dissolution of ISA) (alone or with other provision) would, apart from
this subsection, be treated as a hybrid instrument for the purposes of the standing
orders of either House of Parliament, it is to proceed in that House as if it were
not a hybrid instrument.

(5) In this section—
“enactment” includes a Measure or Act of the National Assembly for Wales

and Northern Ireland legislation,
“primary legislation” means—

(a) a public general Act,
(b) a Measure or Act of the National Assembly for Wales, and
(c) Northern Ireland legislation.’.

 

Transfer schemes in connection with orders under section (Transfer of functions to DBS 
and dissolution of ISA)

Lynne Featherstone
Agreed to NC22

To move the following Clause:—

‘(1) The Secretary of State may, in connection with an order under section (Transfer
of functions to DBS and dissolution of ISA), make a scheme for the transfer to
DBS of property, rights or liabilities of ISA or the Secretary of State.

(2) The things that may be transferred under a transfer scheme include—
(a) property, rights and liabilities which could not otherwise be transferred,
(b) property acquired, and rights and liabilities arising, after the making of

the scheme.
(3) A transfer scheme may make consequential, supplementary, incidental,

transitional, transitory or saving provision and may, in particular—
(a) create rights, or impose liabilities, in relation to property or rights

transferred,
(b) make provision about the continuing effect of things done by, on behalf

of or in relation to the transferor in respect of anything transferred,



68 Public Bill Committee Proceedings: 17 May 2011

Protection of Freedoms Bill, continued

(c) make provision about the continuation of things (including legal
proceedings) in the process of being done by, on behalf of or in relation
to the transferor in respect of anything transferred,

(d) make provision for references to the transferor in an instrument or other
document in respect of anything transferred to be treated as references to
the transferee,

(e) make provision for the shared ownership or use of property,
(f) if the TUPE regulations do not apply in relation to the transfer, make

provision which is the same or similar.
(4) A transfer scheme may provide—

(a) for modification by agreement,
(b) for modifications to have effect from the date when the original scheme

came into effect.
(5) A transfer scheme may confer a discretion on the Secretary of State to pay

compensation to any person whose interests are adversely affected by the scheme.
(6) A transfer scheme may be included in an order under section (Transfer of

functions to DBS and dissolution of ISA) but, if not so included, must be laid
before Parliament after being made.

(7) For the purposes of this section—
(a) an individual who holds employment in the civil service is to be treated

as employed by virtue of a contract of employment, and
(b) the terms of the individual’s employment in the civil service are to be

regarded as constituting the terms of the contract of employment.
(8) In this section—

“civil service” means the civil service of the State,
“ISA” means the Independent Safeguarding Authority,
“TUPE regulations” means the Transfer of Undertakings (Protection of

Employment) Regulations 2006 (S.I. 2006/246),
references to rights and liabilities include rights and liabilities relating to a

contract of employment,
references to the transfer of property include the grant of a lease.’.

 

Destruction of data relating to a person subject to a control order

Vernon Coaker
Diana Johnson
Clive Efford
Mark Tami

Not called NC1
To move the following Clause:—

‘(1) This section applies to material falling within subsection (2) relating to a person
who—

(a) has no previous convictions or only one exempt conviction or excluded
offence, and

(b) is subject to a control order.
(2) Material falls within this subsection if it is—

(a) fingerprints taken from the person, or
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(b) a DNA profile derived from a DNA sample taken from the person.
(3) The material must be destroyed before the end of the period of two years

beginning with the date on which the person ceases to be subject to a control
order.

(4) This section ceases to have effect in relation to the material if the person is
convicted—

(a) in England and Wales or Northern Ireland of a recordable offence, or
(b) in Scotland of an offence which is punishable by imprisonment, before

the material is required to be destroyed by virtue of this section.
(5) For the purposes of subsection (1)—

(a) a person has no previous convictions if the person has not previously
been convicted—

(i) in England and Wales or Northern Ireland of a recordable
offence, or

(ii) in Scotland of an offence which is punishable by imprisonment,
and

(b) if the person has been previously convicted of a recordable offence in
England and Wales or Northern Ireland, the conviction is exempt if it is
in respect of a recordable offence other than a qualifying offence,
committed when the person is aged under 18.

(6) For the purposes of that subsection—
(a) a person is to be treated as having been convicted of an offence if—

(i) he has been given a caution in England and Wales or Northern
Ireland in respect of the offence which, at the time of the caution,
he has admitted, or

(ii) he has been warned or reprimanded under section 65 of the
Crime and Disorder Act 1998 for the offence, and

(b) if a person is convicted of more than one offence arising out of a single
course of action, those convictions are to be treated as a single
conviction.

(7) In this section—
(a) “recordable offence” has, in relation to a conviction in Northern Ireland,

the meaning given by Article 2(2) of the Police and Criminal Evidence
(Northern Ireland) Order 1989, and

(b) “qualifying offence” has, in relation to a conviction in respect of a
recordable offence committed in Northern Ireland, the meaning given by
Article 53A of that Order.’.

 

Implied consent

Mr Tom Watson
John Robertson

Withdrawn NC2
To move the following Clause:—
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‘(1) In Schedule 2 to the Data Protection Act 1998 (conditions relevant for purposes
of the first principle: processing of any personal data) in paragraph 1 after “his”
there is inserted “explicit”.’.

 

Power of entry

Mr Tom Watson
John Robertson

Not called NC3
To move the following Clause:—

‘(1) After section 50 of the Data Protection Act 1998 insert—

“General Power of Entry and Inspection

50A Power of Commissioner to Enter and Inspect business premises

(1) The Commissioner may enter a data controller’s business premises and
inspect—

(a) the premises,
(b) any equipment found on the premises which is used or intended

to be used for the processing of personal data, and
(c) any document or other material found on the premises which

may enable the Commissioner to determine whether the data
controller has complied or is complying with the data protection
principles,

if the inspection is reasonably required for the purpose of checking that
data controller’s compliance with the data protection principles.

(2) The powers under this section do not include a power to enter or inspect
any part of the premises that is used solely as a dwelling.

(3) A data controller is not required to produce or permit to be inspected any
material which is exempt under Part IV of this Act.

(4) Where a document (or a copy of a document) is produced to, or inspected
by, the Commissioner, he may take copies of, or make extracts from, the
document.

(5) Any person who obstructs the exercise of a power conferred by this
section is guilty of an offence.

(6) In this section—
(a) “inspect” in relation to equipment includes the operation or

testing of that equipment.

50B Carrying out inspections

(1) An inspection under section 50A may be carried out at any reasonable
time.

(2) The Commissioner when seeking to carry out an inspection must provide
a notice in writing as follows—
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(a) if the occupier of the premises is present at the time the
inspection is to begin, the notice must be provided to the
occupier,

(b) if the occupier of the premises is not present but a person who
appears to the officer to be in charge of the premises is present,
the notice must be provided to that person, and

(c) in any other case, the notice must be left in a prominent place on
the premises.

(3) The notice referred to in subsection (2) must state the possible
consequences of obstructing the Commissioner in the exercise of the
power.”’.

 

Damages

Mr Tom Watson
Not called NC4

To move the following Clause:—

‘(1) In section 13(2) of the Data Protection Act 1998—
(a) leave out “if”, and
(b) leave out paragraphs (a) and (b).’.

 

Privacy Commissioner

Mr Tom Watson
John Robertson

Withdrawn NC5
To move the following Clause:—

‘(1) The Secretary of State shall appoint a Commissioner to be known as the Privacy
Commissioner (referred to in this section as “the Commissioner”).

(2) It shall be the duty to the Commissioner to promote respect for individual privacy
and data protection.

(3) The Commissioner shall have all the duties and functions set out in—
(a) section 51 of the Data Protection Act 1998 (Data Protection

Commissioner),
(b) section 57 of the Regulation of Investigatory Powers Act 2000

(Interception of Communications Commissioner),
(c) section 91 of the Police Act 1997 and section 62 of the Regulation of

Investigatory Powers Act 2000 (Chief Surveillance Commissioner),
(d) section 20 of this Act (Commissioner for the Retention and Use of

Biometric Material), and
(e) section 34 of this Act (Surveillance Camera Commissioner).

(4) The Commissioner shall have all the powers which attach to the offices set out in
subsection (3).
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(5) The Commissioner shall arrange for the dissemination in such form and manner
as he considers appropriate of such information as it may appear to him expedient
to give to the public about any matter within the scope of his functions under this
Act, and may give advice to any person as to any of those matters.

(6) Any reference in any enactment, instrument or other document to a person
carrying out the duties and functions set out in subsection (3) shall be construed,
in relation to any time after the commencement of this section, as a reference to
the Commissioner.

(7) Any appointment made to any of the offices set out in subsection (3) is hereby
terminated.’.

 

Personal data

Mr Tom Watson
John Robertson

Not called NC6
To move the following Clause:—

‘(1) In section 1(1) of the Data Protection Act 1998 (basic interpretative provisions),
for the definition of “personal data” substitute—

““personal data” has the same meaning as in the Data Protection Directive,
but shall not be taken to mean that the information must be biographical
in nature, compromise the privacy of the data subject or have the data
subject as its principal focus.”.’.

 

Signage required where parking facilities are made available to the public

Mr Tom Watson
Negatived on division NC7

To move the following Clause:—

‘(1) Where a facility for parking on private land is made available to the public, or a
specific group of persons, due warning of the terms and conditions for that
parking will be prominently displayed, as a minimum, at all entrances. This must
include, but is not limited to, the following:

(a) notice of the ban on clamping, towing and immobilisation to highlight
that it is now a criminal offence,

(b) the hours during which parking is permitted,
(c) any restriction on who is permitted to park,
(d) any restriction on the length of time parking is permitted,
(e) whether any additional consideration is extended to disabled drivers

displaying a blue badge,
(f) the cost, if any, of parking and any charges made for breach of parking

conditions,
(g) the manner in which drivers will be informed of any breach of parking

conditions,
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(h) the full name and contact details, including a geographical address for the
business offering the contract to park.’.

 

Ticketing of vehicles left on land

Mr Tom Watson
Not called NC8

To move the following Clause:—

‘(1) The creditor has the right to claim payment of any unpaid parking charges from
the driver of the vehicle. That right applies only if the following conditions are
met—

(a) the creditor has the right to enforce against the driver of the vehicle the
terms of the relevant contract which require the unpaid parking charges
to be paid;

(b) a notice that contains the information specified in sub-paragraph (3
“notice to the driver”) has been given to the driver by or on behalf of the
creditor;

(c) where the driver challenges whether the correct notice was served at the
time of the claimed infringement, the onus of proof rests with the
creditor.

(2) The notice must—
(a) state that by virtue of a contract the driver is required to pay parking

charges in respect of the parking of the vehicle on that land on such day
or days as the notice may specify;

(b) describe the circumstances in which the contract was formed, the terms
which required the driver to pay those charges and the facts that make
them payable;

(c) state the total amount of unpaid parking charges due from the driver and
a breakdown of the charges in terms of costs and damages suffered (as at
such time as may be specified in the notice, which must be no later than
the time specifed under paragraph (g));

(d) inform the driver of the arrangements for the resolution of disputes of
complaints available under subsection (4);

(e) inform the driver of any discount offered for prompt payment;
(f) specify how and to whom payment may be made;
(g) state the time and date on which the notice was issued.’.

 

Redress

Mr Tom Watson
Not called NC9

To move the following Clause:—

‘The Secretary of State shall make provision for the purpose of providing
independent redress, which is free to consumers and funded through the industry,
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where the conditions specified in Clause [Signage required where parking
facilities are made available to the public] and in Clause [Ticketing of vehicles
left on land] have not been met or there are reasonable grounds for challenging
the claimed breach.’.

 

Trade in personal information

Mr Tom Watson
Not called NC10

To move the following Clause:—

‘(1) In section 52 of the Data Protection Act 1998 (Reports and codes of practice to
be laid before Parliament), after subsection (1) there is inserted—

“(1A) The Commissioner shall lay annually before each House of Parliament a
report on the unlawful trade in confidential personal information.”.’.

 

Penalty

Mr Tom Watson
Not called NC11

To move the following Clause:—

‘(1) In section 60 of the Data Protection Act 1998 (Prosecutions and penalties)—
(a) in subsection (2) after “section 54A” there is inserted “, section 55”, and
(b) after subsection (2) there is inserted—

“(2A) A person guilty of an offence under section 55 shall be liable—
(a) on summary conviction, to imprisonment for a term not

exceeding six months or to a fine not exceeding the
statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term
not exceeding two years or to a fine, or to both.”.

(2) Omit section 77 of the Criminal Justice and Immigration Act 2008 (Power to alter
penalty for unlawfully obtaining etc. personal data).’.
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Independent inquiry into use of investigating powers under RIPA

Vernon Coaker
Clive Efford
Diana Johnson
Mark Tami

Negatived on division NC12
To move the following Clause:—

‘(1) The Secretary of State must establish an independent inquiry into the use of
investigatory powers under the Regulation of Investigatory Powers Act 2000.

(2) The inquiry will examine in particular the use of directed surveillance and
possible limits to its use.

(3) The inquiry will examine possible exemptions to the Act relating to the under-age
sale of alcohol and tobacco and anti-social behaviour.

(4) Recommendations from that enquiry shall be reported to Parliament.’.

 

Offence of issuing excess parking charges

Diana Johnson
Negatived on division NC13

To move the following Clause:—

‘(1) A person commits an offence who, without lawful authority, requires a driver or
any person in possession of a vehicle to pay parking charges in relation to a
contract to park that vehicle.

(2) The express or implied consent (whether or not legally binding) of a person
otherwise entitled to enter into a contract regarding parking is not lawful authority
for the purposes of subsection (1).

(3) Subsection (2) does not apply where—
(a) the person or body attempting to enforce the parking charges is a member

of an Accredited Trade Association so accredited by the Secretary of
State, and

(b) the penalty charge can be appealed to an independent body as set out in
section 56(2), and

(c) the person or body attempting to enforce the parking charges takes
reasonable steps to inform the driver or keeper of the vehicle about the
right to appeal.

(4) The Secretary of State can, by way of regulation, introduce a maximum charge,
under which parking charges would not be subject to subsection (1).

(5) A person who is entitled to remove a vehicle cannot commit an offence under this
section in relation to that vehicle.

(6) A person guilty of an offence under this section is liable—
(a) on conviction on indictment, to a fine,
(b) on summary conviction, to a fine not exceeding the statutory maximum.
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(7) In this section “motor vehicle” means a mechanically propelled vehicle or a
vehicle designed or adapted for towing by a mechanically propelled vehicle.’.

 

Regulated activity providers

Diana Johnson
Vernon Coaker
Clive Efford
Mark Tami

Withdrawn NC14
To move the following Clause:—

‘After section 6 of the Safeguarding Vulnerable Groups Act 2006, insert—

“(6A) A regulated activity provider must, in exercising their functions under
this Act, have regard to any guidance given to them for the purpose by
the Secretary of State.”’.

 

Independent Safeguarding Authority: sharing information

Diana Johnson
Vernon Coaker
Clive Efford
Mark Tami

Negatived on division NC15
To move the following Clause:—

‘The Independent Safeguarding Authority has a duty to share information with
the Police where—

(a) the information is such that the Chief Executive of the ISA feels that a
criminal investigation is appropriate, or

(b) the information is credible and reliable and suggests that an individual
poses a real threat to vulnerable groups, or

(c) the information has led to a person being barred, or
(d) the information is such that it would lead to a person being barred were

the ISA to have reason to believe that the individual may work in a
regulated activity in the future.’.

 

Extension of the definition of an educational establishment

Diana Johnson
Negatived on division NC17

To move the following Clause:—
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‘(1) The Safeguarding Vulnerable Groups Act 2006 is amended as follows.
(2) In Schedule 4, paragraph 3, subsection (1)(a) after “exclusively or mainly for the

provision of full-time education to children;”, insert “including further education
colleges as defined under the Further and Higher Education Act 1992.”.’.

 

NEW SCHEDULES

Lynne Featherstone
Agreed to NS1

To move the following Schedule:—

SCHEDULE 

SAFEGUARDING OF VULNERABLE GROUPS: NORTHERN IRELAND

Restriction of scope of regulated activities: children

1 (1) Parts 1 and 3 of Schedule 2 to the Safeguarding Vulnerable Groups (Northern
Ireland) Order 2007 (S.I. 2007/1351 (N.I.11)) (regulated activity relating to
children and the period condition) are amended as follows.

(2) In paragraph 1(1)(b) (frequency and period condition for regulated activity), at
the beginning, insert “except in the case of activities falling within sub-
paragraph (1A),”.

(3) After paragraph 1(1) insert—

 “(1A) The following activities fall within this sub-paragraph—
(a) relevant personal care, and
(b) health care provided by, or under the direction or

supervision of, a health care professional.

(1B) In this Part of this Schedule “relevant personal care” means—
(a) physical assistance which is given to a child who is in need

of it by reason of illness or disability and is given in
connection with eating or drinking (including the
administration of parenteral nutrition),

(b) physical assistance which is given to a child who is in need
of it by reason of age, illness or disability and is given in
connection with—

(i) toileting (including in relation to the process of
menstruation),

(ii) washing or bathing, or
(iii) dressing,

(c) the prompting, together with supervision, of a child, who is
in need of it by reason of illness or disability, in relation to
the performance of the activity of eating or drinking where
the child is unable to make a decision in relation to
performing such an activity without such prompting and
supervision,
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(d) the prompting, together with supervision, of a child, who is
in need of it by reason of age, illness or disability, in
relation to the performance of any of the activities listed in
paragraph (b)(i) to (iii) where the child is unable to make a
decision in relation to performing such an activity without
such prompting and supervision,

(e) any form of training, instruction, advice or guidance
which—

(i) relates to the performance of the activity of eating
or drinking,

(ii) is given to a child who is in need of it by reason of
illness or disability, and

(iii) does not fall within paragraph (c), or
(f) any form of training, instruction, advice or guidance

which—
(i) relates to the performance of any of the activities

listed in paragraph (b)(i) to (iii),
(ii) is given to a child who is in need of it by reason of

age, illness or disability, and
(iii) does not fall within paragraph (d).

(1C) In this Part of this Schedule —
“health care” includes all forms of health care provided for children,

whether relating to physical or mental health and also includes
palliative care for children and procedures that are similar to forms
of medical or surgical care but are not provided for children in
connection with a medical condition,

“health care professional” means a person who is a member of a
profession regulated by a body mentioned in section 25(3) of the
National Health Service Reform and Health Care Professions Act
2002.

(1D) Any reference in this Part of this Schedule to health care provided
by, or under the direction or supervision of, a health care
professional includes a reference to first aid provided to a child by
any person acting on behalf of an organisation established for the
purpose of providing first aid.”

(4) In paragraph 1(2)(c) (work activities at certain establishments to be regulated
activity) for “any form of work (whether or not for gain)” substitute “any work
falling within sub-paragraph (2A) or (2B)”.

(5) After paragraph 1(2) insert—

 “(2A) Work falls within this sub-paragraph if it is any form of work for
gain, other than any such work which—

(a) is undertaken in pursuance of a contract for the provision of
occasional or temporary services, and

(b) is not an activity mentioned in paragraph 2(1) (disregarding
paragraph 2(3A) and (3B)(b)).

(2B) Work falls within this sub-paragraph if it is any form of work which
is not for gain, other than—

(a) any such work which—
(i) is carried out on a temporary or occasional basis,

and
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(ii) is not an activity mentioned in paragraph 2(1)
(disregarding paragraph 2(3A) and (3B)(b)), or

(b) any such work which is, on a regular basis, subject to the
day to day supervision of another person who is engaging
in regulated activity relating to children”.

(6) Also in paragraph 1—
(a) after sub-paragraph (6) insert—

 “(6A) The exercise of a function of a controller appointed in
respect of a child under Article 101 of the Mental Health
(Northern Ireland) Order 1986 (NI 4) is a regulated activity
relating to children.”,

(b) omit sub-paragraph (7) (exercise of functions of persons mentioned in
paragraph 4(1) to be regulated activity), and

(c) after sub-paragraph (12) insert—

 “(13) Any activity which consists in or involves on a regular
basis the day to day management or supervision of a person
who would be carrying out an activity mentioned in sub-
paragraph (1) or (2) but for the exclusion for supervised
activity in paragraph 2(3A) or (3B)(b) or sub-paragraph
(2B)(b) above is a regulated activity relating to children.”

(7) In paragraph 2 (activities referred to in paragraph 1(1))—
(a) in sub-paragraph (1) omit paragraph (d) (treatment and therapy

provided for a child),
(b) in sub-paragraph (2)—

(i) for “, (c) and (d)” substitute “and (c)”, and
(ii) omit paragraph (d), and

(c) after sub-paragraph (3) insert—

 “(3A) Sub-paragraph (1)(a) does not include any form of
teaching, training or instruction of children which is, on a
regular basis, subject to the day to day supervision of
another person who is engaging in regulated activity
relating to children.

(3B) Sub-paragraph (1)(b)—
(a) does not include any health care provided

otherwise than by (or under the direction or
supervision of) a health care professional, and

(b) does not, except in the case of relevant personal
care or of health care provided by (or under the
direction or supervision of) a health care
professional, include any form of care for or
supervision of children which is, on a regular basis,
subject to the day to day supervision of another
person who is engaging in regulated activity
relating to children.

(3C) Sub-paragraph (1)(c) does not include any legal advice.”
(8) Omit paragraph 4 (list of persons referred to in paragraph 1(7)).
(9) In paragraph 10(2) (the period condition) for “, (c) or (d)” substitute “or (c)”.
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Restriction of definition of vulnerable adults

2 (1) In Article 2 of the Safeguarding Vulnerable Groups (Northern Ireland) Order
2007 (interpretation of Order), in the first paragraph (2)—

(a) after the definition of “the 2003 Order” insert—
““adult” means a person who has attained the age of 18;”, and

(b) in the definition of “vulnerable adult”, for the words “must be
construed in accordance with Article 3” substitute “means any adult to
whom an activity which is a regulated activity relating to vulnerable
adults by virtue of any paragraph of paragraph 7(1) of Schedule 2 is
provided”.

(2) Omit Article 3 of the Order of 2007 (definition of vulnerable adults).

Restriction of scope of regulated activities: vulnerable adults

3 (1) Parts 2 and 3 of Schedule 2 to the Safeguarding Vulnerable Groups (Northern
Ireland) Order 2007 (regulated activity relating to vulnerable adults and the
period condition) are amended as follows.

(2) For paragraph 7(1) to (3) (main activities which are regulated activity)
substitute—

 “(1) Each of the following is a regulated activity relating to vulnerable
adults—

(a) the provision to an adult of health care by, or under the
direction or supervision of, a health care professional,

(b) the provision to an adult of relevant personal care,
(c) the provision by a social care worker of relevant social

work to an adult who is a client or potential client,
(d) the provision of assistance in relation to general household

matters to an adult who is in need of it by reason of age,
illness or disability,

(e) any relevant assistance in the conduct of an adult’s own
affairs,

(f) the conveying by persons of a prescribed description in
such circumstances as may be prescribed of adults who
need to be conveyed by reason of age, illness or disability,

(g) such activities—
(i) involving, or connected with, the provision of

health care or relevant personal care to adults, and
(ii) not falling within any of the above paragraphs,

as are of a prescribed description.

(2) Health care includes all forms of health care provided for
individuals, whether relating to physical or mental health and also
includes palliative care and procedures that are similar to forms of
medical or surgical care but are not provided in connection with a
medical condition.

(3) A health care professional is a person who is a member of a
profession regulated by a body mentioned in section 25(3) of the
National Health Service Reform and Health Care Professions Act
2002.

(3A) Any reference in this Part of this Schedule to health care provided
by, or under the direction or supervision of, a health care
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professional includes a reference to first aid provided to an adult by
any person acting on behalf of an organisation established for the
purpose of providing first aid.

(3B) Relevant personal care means—
(a) physical assistance, given to a person who is in need of it

by reason of age, illness or disability, in connection with—
(i) eating or drinking (including the administration of

parenteral nutrition),
(ii) toileting (including in relation to the process of

menstruation),
(iii) washing or bathing,
(iv) dressing,
(v) oral care, or

(vi) the care of skin, hair or nails (other than nail care
provided by a chiropodist or podiatrist),

(b) the prompting, together with supervision, of a person who
is in need of it by reason of age, illness or disability in
relation to the performance of any of the activities listed in
paragraph (a) where the person is unable to make a decision
in relation to performing such an activity without such
prompting and supervision, or

(c) any form of training, instruction, advice or guidance
which—

(i) relates to the performance of any of the activities
listed in paragraph (a),

(ii) is given to a person who is in need of it by reason
of age, illness or disability, and

(iii) does not fall within paragraph (b).

(3C) Relevant social work has the meaning given by section 2(4) of the
Health and Personal Social Services Act (Northern Ireland) 2001
and social care worker means a person who is a social care worker
by virtue of section 2(2)(a) of that Act.

(3D) Assistance in relation to general household matters is day to day
assistance in relation to the running of the household of the person
concerned where the assistance is the carrying out of one or more
of the following activities on behalf of that person—

(a) managing the person’s cash,
(b) paying the person’s bills,
(c) shopping.

(3E) Relevant assistance in the conduct of a person’s own affairs is
anything done on behalf of the person by virtue of—

(a) an enduring power of attorney (within the meaning of the
Enduring Powers of Attorney (Northern Ireland) Order
1987 (NI 16)) in respect of the person which is—

(i) registered in accordance with that Order, or
(ii) the subject of an application to be so registered,

(b) an order made under Article 99 or 101 of the Mental Health
(Northern Ireland) Order 1986 (NI 4) by the High Court in
relation to the person or the person’s property or affairs, or
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(c) the appointment of a representative to receive payments on
behalf of the person in pursuance of regulations made
under the Social Security Administration (Northern
Ireland) Act 1992.”

(3) Omit paragraph 7(4) (certain activities in residential care or nursing homes to
be regulated activity).

(4) In paragraph 7(5) (day to day management or supervision of certain activities
to be regulated activity) omit “, (4)”.

(5) Omit paragraph 7(9) (functions of certain persons to be regulated activity).
(6) Omit paragraph 8 (the persons referred to in paragraph 7(9) whose functions

are to be regulated activity).
(7) In paragraph 10(2) (the period condition)—

(a) omit “or 7(1)(a), (b), (c), (d) or (g)”, and
(b) in paragraph (b), omit “or vulnerable adults (as the case may be)”.

Alteration of test for barring decisions

4 (1) For sub-paragraphs (2) and (3) of paragraph 1 of Schedule 1 to the
Safeguarding Vulnerable Groups (Northern Ireland) Order 2007 (automatic
inclusion of person to whom paragraph applies in children’s barred list)
substitute—

 “(2) If the Secretary of State has reason to believe that—
(a) this paragraph might apply to a person, and
(b) the person is or has been, or might in future be, engaged in

regulated activity relating to children,
the Secretary of State must refer the matter to ISA.

(3) If (whether or not on a reference under sub-paragraph (2)) ISA—
(a) is satisfied that this paragraph applies to a person, and
(b) has reason to believe that the person is or has been, or might

in future be, engaged in regulated activity relating to
children,

it must include the person in the children’s barred list.”
(2) For sub-paragraphs (2) to (4) of paragraph 2 of that Schedule to that Order

(inclusion of person to whom paragraph applies in children’s barred list with
right to make representation afterwards) substitute—

 “(2) If the Secretary of State has reason to believe that—
(a) this paragraph might apply to a person, and
(b) the person is or has been, or might in future be, engaged in

regulated activity relating to children,
the Secretary of State must refer the matter to ISA.

(3) Sub-paragraph (4) applies if (whether or not on a reference under
sub-paragraph (2)) it appears to ISA that—

(a) this paragraph applies to a person, and
(b) the person is or has been, or might in future be, engaged in

regulated activity relating to children.

(4) ISA must give the person the opportunity to make representations
as to why the person should not be included in the children’s barred
list.

(5) Sub-paragraph (6) applies if—
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(a) the person does not make representations before the end of
any time prescribed for the purpose, or

(b) the duty in sub-paragraph (4) does not apply by virtue of
paragraph 16(2).

(6) If ISA—
(a) is satisfied that this paragraph applies to the person, and
(b) has reason to believe that the person is or has been, or might

in future be, engaged in regulated activity relating to
children,

it must include the person in the list.

(7) Sub-paragraph (8) applies if the person makes representations
before the end of any time prescribed for the purpose.

(8) If ISA—
(a) is satisfied that this paragraph applies to the person,
(b) has reason to believe that the person is or has been, or might

in future be, engaged in regulated activity relating to
children, and

(c) is satisfied that it is appropriate to include the person in the
children’s barred list,

it must include the person in the list.”
(3) In paragraph 3 of that Schedule to that Order (inclusion in children’s barred list

on behaviour grounds)—
(a) in sub-paragraph (1)(a) for the words from “has” to “conduct,”

substitute “—
(i) has (at any time) engaged in relevant

conduct, and
(ii) is or has been, or might in future be,

engaged in regulated activity relating to
children,”,

(b) in sub-paragraph (3), after paragraph (a) (and before the word “and” at
the end of the paragraph), insert—

“(aa) it has reason to believe that the person is or has
been, or might in future be, engaged in regulated
activity relating to children,”, and

(c) in sub-paragraph (3)(b) for “appears to ISA” substitute “is satisfied”.
(4) In paragraph 5 of that Schedule to that Order (inclusion in children’s barred list

because of risk of harm)—
(a) in sub-paragraph (1)(a) for “falls within sub-paragraph (4)” substitute

“—
(i) falls within sub-paragraph (4), and

(ii) is or has been, or might in future be,
engaged in regulated activity relating to
children,”,

(b) in sub-paragraph (3), after paragraph (a) (and before the word “and” at
the end of the paragraph), insert—

“(aa) it has reason to believe that the person is or has
been, or might in future be, engaged in regulated
activity relating to children,”, and

(c) in sub-paragraph (3)(b) for “appears to ISA” substitute “is satisfied”.
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(5) For sub-paragraphs (2) and (3) of paragraph 7 of that Schedule to that Order
(automatic inclusion of person to whom paragraph applies in adults’ barred
list) substitute—

 “(2) If the Secretary of State has reason to believe that—
(a) this paragraph might apply to a person, and
(b) the person is or has been, or might in future be, engaged in

regulated activity relating to vulnerable adults,
the Secretary of State must refer the matter to ISA.

(3) If (whether or not on a reference under sub-paragraph (2)) ISA—
(a) is satisfied that this paragraph applies to a person, and
(b) has reason to believe that the person is or has been, or might

in future be, engaged in regulated activity relating to
vulnerable adults,

it must include the person in the adults’ barred list.”
(6) For sub-paragraphs (2) to (4) of paragraph 8 of that Schedule to that Order

(inclusion of person to whom paragraph applies in adults’ barred list with right
to make representation afterwards) substitute—

 “(2) If the Secretary of State has reason to believe that—
(a) this paragraph might apply to a person, and
(b) the person is or has been, or might in future be, engaged in

regulated activity relating to vulnerable adults,
the Secretary of State must refer the matter to ISA.

(3) Sub-paragraph (4) applies if (whether or not on a reference under
sub-paragraph (2)) it appears to ISA that—

(a) this paragraph applies to a person, and
(b) the person is or has been, or might in future be, engaged in

regulated activity relating to vulnerable adults.

(4) ISA must give the person the opportunity to make representations
as to why the person should not be included in the adults’ barred
list.

(5) Sub-paragraph (6) applies if—
(a) the person does not make representations before the end of

any time prescribed for the purpose, or
(b) the duty in sub-paragraph (4) does not apply by virtue of

paragraph 16(2).

(6) If ISA—
(a) is satisfied that this paragraph applies to the person, and
(b) has reason to believe that the person is or has been, or might

in future be, engaged in regulated activity relating to
vulnerable adults,

it must include the person in the list.

(7) Sub-paragraph (8) applies if the person makes representations
before the end of any time prescribed for the purpose.

(8) If ISA—
(a) is satisfied that this paragraph applies to the person,
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(b) has reason to believe that the person is or has been, or might
in future be, engaged in regulated activity relating to
vulnerable adults, and

(c) is satisfied that it is appropriate to include the person in the
adults’ barred list,

it must include the person in the list.”
(7) In paragraph 9 of that Schedule to that Order (inclusion in adults’ barred list

on behaviour grounds)—
(a) in sub-paragraph (1)(a) for the words from “has” to “conduct,”

substitute “—
(i) has (at any time) engaged in relevant

conduct, and
(ii) is or has been, or might in future be,

engaged in regulated activity relating to
vulnerable adults,”,

(b) in sub-paragraph (3), after paragraph (a) (and before the word “and” at
the end of the paragraph), insert—

“(aa) it has reason to believe that the person is or has
been, or might in future be, engaged in regulated
activity relating to vulnerable adults,”, and

(c) in sub-paragraph (3)(b) for “appears to ISA” substitute “is satisfied”.
(8) In paragraph 11 of that Schedule to that Order (inclusion in adults’ barred list

because of risk of harm)—
(a) in sub-paragraph (1)(a) for “falls within sub-paragraph (4)” substitute

“—
(i) falls within sub-paragraph (4), and

(ii) is or has been, or might in future be,
engaged in regulated activity relating to
vulnerable adults,”,

(b) in sub-paragraph (3), after paragraph (a) (and before the word “and” at
the end of the paragraph), insert—

“(aa) it has reason to believe that the person is or has
been, or might in future be, engaged in regulated
activity relating to vulnerable adults,”, and

(c) in sub-paragraph (3)(b) for “appears to ISA” substitute “is satisfied”.

Abolition of controlled activity

5 Omit Articles 25 to 27 of the Safeguarding Vulnerable Groups (Northern
Ireland) Order 2007 (controlled activity).

Abolition of monitoring

6 Omit Articles 28 to 31 of the Safeguarding Vulnerable Groups (Northern
Ireland) Order 2007 (monitoring).

Information for purposes of making barring decisions

7 (1) In paragraph 19 of Schedule 1 to the Safeguarding Vulnerable Groups
(Northern Ireland) Order 2007 (information required by ISA about persons to
whom grounds for barring apply)—

(a) in sub-paragraph (1)—
(i) in paragraph (a) after “applies” insert “or appears to apply”,
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(ii) in paragraph (b) for “apply” substitute “applies or appears to
apply”, and

(iii) omit paragraph (d),
(b) in sub-paragraphs (2) and (3) for “thinks might” substitute “reasonably

believes to”, and
(c) in sub-paragraph (6)—

(i) omit the words from “which” to “it is”, and
(ii) omit “or paragraph 20(2)”.

(2) In paragraph 20 of that Schedule to that Order (provision of information by
Secretary of State to ISA) for sub-paragraph (3) substitute—

 “(3) Where the Secretary of State is under a duty under paragraph 1, 2,
7 or 8 to refer a matter to ISA, the Secretary of State must provide
to ISA any prescribed details of relevant matter (within the meaning
of section 113A of the Police Act 1997) of a prescribed description
which has been made available to the Secretary of State for the
purposes of Part 5 of that Act.”

Review of barring decisions

8 After paragraph 18 of Schedule 1 to the Safeguarding Vulnerable Groups
(Northern Ireland) Order 2007 (power to apply for review of a person’s
inclusion in a barred list) insert—

“18A(1) Sub-paragraph (2) applies if a person’s inclusion in a barred list is
not subject to—

(a) a review under paragraph 18, or
(b) an application under that paragraph,

which has not yet been determined.

(2) ISA may, at any time, review the person’s inclusion in the list.

(3) On any such review, ISA may remove the person from the list if,
and only if, it is satisfied that, in the light of—

(a) information which it did not have at the time of the person’s
inclusion in the list,

(b) any change of circumstances relating to the person
concerned, or

(c) any error by ISA,
it is not appropriate for the person to be included in the list.”

Information about barring decisions

9 (1) For Articles 32 to 34 of the Safeguarding Vulnerable Groups (Northern
Ireland) Order 2007 (provision of vetting information and information about
cessation of monitoring) substitute—

“32A Provision of barring information on request

(1) The Secretary of State must provide a person (A) with the information
mentioned in paragraph (3) in relation to another (B) if—

(a) A makes an application for the information and pays any fee
payable in respect of the application,

(b) the application contains the appropriate declaration, and
(c) the Secretary of State has no reason to believe that the

declaration is false.
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(2) The appropriate declaration is a declaration by A—
(a) that A falls within column 1 of the table in Schedule 5 in

relation to B,
(b) that column 2 of the entry by virtue of which A falls within

column 1 refers to children or (as the case may be) vulnerable
adults, and

(c) that B has consented to the provision of the information to A.

(3) The information is—
(a) if A’s declaration states that column 2 of the relevant entry

refers to children, whether B is barred from regulated activity
relating to children, and

(b) if A’s declaration states that column 2 of the relevant entry
refers to vulnerable adults, whether B is barred from regulated
activity relating to vulnerable adults.

(4) If B consents to the provision of information to A in relation to an
application under this Article, the consent also has effect in relation to
any subsequent such application by A.

(5) The Secretary of State may prescribe any fee payable in respect of an
application under this Article.

(6) Fees received by the Secretary of State by virtue of this Article must
be paid into the Consolidated Fund of the United Kingdom.

(7) The Secretary of State may determine the form, manner and contents
of an application for the purposes of this Article (including the form
and manner of a declaration contained in such an application).

32B Provision of barring information on registration

(1) The Secretary of State must establish and maintain a register for the
purposes of this Article.

(2) The Secretary of State must register a person (A) in relation to another
(B) if—

(a) A makes an application to be registered in relation to B and
pays any fee payable in respect of the application,

(b) the application contains the appropriate declaration, and
(c) the Secretary of State has no reason to believe that the

declaration is false.

(3) The appropriate declaration is a declaration by A—
(a) that A falls within column 1 of the table in Schedule 5 in

relation to B,
(b) that column 2 of the entry by virtue of which A falls within

column 1 refers to children or (as the case may be) vulnerable
adults, and

(c) that B has consented to the application.

(4) A’s application and registration relate—
(a) if A’s declaration states that column 2 of the relevant entry

refers to children, to regulated activity relating to children;
(b) if A’s declaration states that column 2 of the relevant entry

refers to vulnerable adults, to regulated activity relating to
vulnerable adults.



88 Public Bill Committee Proceedings: 17 May 2011

Protection of Freedoms Bill, continued

(5) The Secretary of State must notify A if B is barred from regulated
activity to which A’s registration relates.

(6) The requirement under paragraph (5) is satisfied if notification is sent
to any address recorded against A’s name in the register.

(7) If B consents to the provision of information to A under Article 32A,
the consent also has effect as consent to any application by A to be
registered in relation to B under this Article.

(8) The Secretary of State may prescribe any fee payable in respect of an
application under this Article.

(9) Fees received by the Secretary of State by virtue of this Article must
be paid into the Consolidated Fund of the United Kingdom.

(10) The Secretary of State may determine the form, manner and contents
of an application for the purposes of this Article (including the form
and manner of a declaration contained in such an application).”

(2) In Article 35 of that Order (cessation of registration)—
(a) in paragraph (1) for “34” substitute “32B”,
(b) in paragraph (2) for “(6)” substitute “(5)”, and
(c) after paragraph (3) insert—

“(3A) Circumstances prescribed by virtue of paragraph (3) may, in
particular, include that—

(a) the Secretary of State has asked the registered person
(A) to make a renewed declaration within the
prescribed period in relation to the person (B) in
relation to whom A is registered, and

(b) either—
(i) A has failed to make the declaration within

that period, or
(ii) A has made the declaration within that period

but the Secretary of State has reason to
believe that it is false.

(3B) A renewed declaration is a declaration by A—
(a) that A falls within column 1 of the table in Schedule

5 in relation to B,
(b) that column 2 of the entry by virtue of which A falls

within column 1 refers to children or (as the case may
be) vulnerable adults, and

(c) that B consents to the registration of A in relation to
B.

(3C) If B consents to the provision of information to A under
Article 32A, the consent also has effect as consent to the
registration of A in relation to B.

(3D) Article 36 applies in relation to the making of a declaration in
response to a request from the Secretary of State of the kind
mentioned in paragraph (3A)(a) as it applies in relation to the
making of a declaration in an application made for the
purposes of Article 32B.”

(3) In Article 36 of that Order (declarations under Articles 32 and 34)—
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(a) in the heading for “32 and 34” substitute “32A and 32B”, and
(b) in paragraph (1) for “32 or 34” substitute “32A or 32B”.

(4) Omit entry 19 in the table in paragraph 1 of Schedule 5 to that Order (power to
add entries to the table).

(5) In paragraph 2 of Schedule 5 to that Order (power to amend entries in the table)
for the words from “any” to the end substitute “this Schedule”.

(6) Omit paragraph 3(1)(b) of Schedule 5 to that Order (barring information where
certain activities carried on for the purposes of the armed forces of the Crown)
and the word “or” before it.

Duty to check whether person barred

10 After Article 36 of the Safeguarding Vulnerable Groups (Northern Ireland)
Order 2007 (declarations relating to the provision of barring information)
insert—

“36ZADuty to check whether person barred

(1) A regulated activity provider who is considering whether to permit an
individual (B) to engage in regulated activity relating to children or
vulnerable adults must ascertain that B is not barred from the activity
concerned before permitting B to engage in it.

(2) A personnel supplier who—
(a) is considering whether to supply an individual (B) to another

(P), and
(b) knows, or has reason to believe, that P will make

arrangements for B (if supplied) to engage in regulated
activity relating to children or vulnerable adults,

must ascertain that B is not barred from the activity concerned before
supplying B to P.

(3) A person is, in particular, to be treated as having met the duty in
paragraph (1) or (2) if condition 1, 2 or 3 is met.

(4) Condition 1 is that the person has, within the prescribed period, been
informed under Article 32A that B is not barred from the activity
concerned.

(5) Condition 2 is that—
(a) the person has, within the prescribed period, checked a

relevant enhanced criminal record certificate of B which has
been obtained within that period, and

(b) the certificate does not show that B is barred from the activity
concerned.

(6) Condition 3 is that—
(a) the person has, within the prescribed period, checked—

(i) a relevant enhanced criminal record certificate of B,
and

(ii) up-date information given, within that period, under
section 116A of the Police Act 1997 in relation to the
certificate,

(b) the certificate does not show that B is barred from the activity
concerned, and
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(c) the up-date information is not advice to request B to apply for
a new enhanced criminal record certificate.

(7) The Secretary of State may by regulations provide for—
(a) the duty under paragraph (1) not to apply in relation to persons

of a prescribed description,
(b) the duty under paragraph (2) not to apply in relation to persons

of a prescribed description.

(8) In this Article—
“enhanced criminal record certificate” means an enhanced criminal

record certificate issued under section 113B of the Police Act 1997,
“relevant enhanced criminal record certificate” means—

(a) in the case of regulated activity relating to children, an enhanced
criminal record certificate which includes, by virtue of section
113BA of the Police Act 1997, suitability information relating to
children, and

(b) in the case of regulated activity relating to vulnerable adults, an
enhanced criminal record certificate which includes, by virtue of
section 113BB of that Act, suitability information relating to
vulnerable adults.”

Restrictions on duplication with barred lists in England and Wales and Scotland

11 (1) Before paragraph 6 of Schedule 1 to the Safeguarding Vulnerable Groups
(Northern Ireland) Order 2007 (restriction on inclusion in children’s barred list
for Scottish cases), and after the italic cross-heading before that paragraph,
insert—

“5A (1) ISA must not include a person in the children’s barred list if ISA
knows that the person is included in a corresponding list.

(2) ISA must remove a person from the children’s barred list if ISA
knows that the person is included in a corresponding list.

(3) A corresponding list is a list maintained under the law of England
and Wales or Scotland which the Secretary of State specifies by
order as corresponding to the children’s barred list.”

(2) In paragraph 6(1)(a) of that Schedule to that Order—
(a) after “if” insert “ISA knows that”,
(b) after “authority” insert “—

(i) ”, and
(c) for the words from “(whether” to “list)” substitute “, and

(ii) has decided not to include the person in the
list”.

(3) Before paragraph 12 of that Schedule to that Order (restriction on inclusion in
adults’ barred list for Scottish cases), and after the italic cross-heading before
that paragraph, insert—

“11A(1) ISA must not include a person in the adults’ barred list if ISA knows
that the person is included in a corresponding list.

(2) ISA must remove a person from the adults’ barred list if ISA knows
that the person is included in a corresponding list.
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(3) A corresponding list is a list maintained under the law of England
and Wales or Scotland which the Secretary of State specifies by
order as corresponding to the adults’ barred list.”

(4) In paragraph 12(1)(a) of that Schedule to that Order—
(a) after “if” insert “ISA knows that”,
(b) after “authority” insert “—

(i) ”, and
(c) for the words from “(whether” to “list)” substitute “, and

(ii) has decided not to include the person in the
list”.

Professional bodies

12 (1) In Article 43 of the Safeguarding Vulnerable Groups (Northern Ireland) Order
2007 (registers: duty to refer)—

(a) in paragraph (1)—
(i) for “must” substitute “may”, and

(ii) omit “prescribed”,
(b) in paragraph (4)—

(i) in sub-paragraph (a), for “engaged or may engage” substitute
“or has been, or might in future be, engaged”,

(ii) also in sub-paragraph (a), omit “or controlled activity”, and
(iii) in sub-paragraph (b) for “, 2, 7 or 8” substitute “or 7”,

(c) omit paragraph (4A) to (4C),
(d) in paragraph (5) omit “prescribed”, and
(e) in the heading for “duty” substitute “power”.

(2) In Article 45 of that Order (registers: notice of barring etc.) for paragraphs (1)
to (5) substitute—

“(1) Paragraph (2) applies if—
(a) ISA knows or thinks that a person (A) appears on a relevant

register, and
(b) either—

(i) A is included in a barred list, or
(ii) ISA is aware that A is subject to a relevant

disqualification.

(2) ISA must—
(a) notify the keeper of the register of the circumstances

mentioned in paragraph (1)(b)(i) or (as the case may be) (ii),
and

(b) in the case where A is included in a barred list, provide the
keeper of the register with such of the information on which
ISA relied in including A in the list as ISA considers—

(i) to be relevant to the exercise of any function of the
keeper, and

(ii) otherwise appropriate to provide.

(3) Paragraph (4) applies if the keeper of a relevant register applies to ISA
to ascertain in relation to a person (A) whether—

(a) A is included in a barred list, or
(b) ISA is aware that A is subject to a relevant disqualification.
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(4) ISA must notify the keeper of the register as to whether the
circumstances are as mentioned in paragraph (3)(a) or (as the case may
be) (b).

(5) ISA may (whether on an application by the keeper or otherwise)
provide to the keeper of a relevant register such relevant information
as ISA considers appropriate.

(5A) Paragraph (5B) applies if—
(a) a keeper of a register has applied to the Secretary of State to

be notified in relation to a person (A) if—
(i) A is included in a barred list, or

(ii) the Secretary of State is aware that A is subject to a
relevant disqualification, and

(b) the application has not been withdrawn.

(5B) The Secretary of State must notify the keeper of the register if the
circumstances are, or become, as mentioned in paragraph (5A)(a)(i) or
(as the case may be) (ii).

(5C) For the purposes of paragraph (5A)(b) an application is withdrawn
if—

(a) the keeper of the register notifies the Secretary of State that
the keeper no longer wishes to be notified if the circumstances
are, or become, as mentioned in paragraph (5A)(a)(i) or (as
the case may be) (ii) in relation to A, or

(b) the Secretary of State cancels the application on either of the
following grounds—

(i) that the keeper has not answered, within such
reasonable period as was required by the Secretary of
State, a request from the Secretary of State as to
whether the keeper still wishes to be notified if the
circumstances are, or become, as mentioned in
paragraph (5A)(a)(i) or (as the case may be) (ii), or

(ii) that A neither appears in the register nor is being
considered for inclusion in the register.

(5D) A keeper of a relevant register may apply for information under this
Article, or to be notified under this Article, in relation to a person (A)
only if—

(a) A appears in the register, or
(b) A is being considered for inclusion in the register.

(5E) The duties in paragraphs (2), (4) and (5B) do not apply if ISA or (as
the case may be) the Secretary of State is satisfied that the keeper of
the register already has the information concerned.

(5F) The Secretary of State may determine the form, manner and contents
of an application for the purposes of this Article.

(5G) In this Article relevant information is information—
(a) which—

(i) relates to the protection of children or vulnerable
adults in general, or of any child or vulnerable adult
in particular, and



Public Bill Committee Proceedings: 17 May 2011 93

Protection of Freedoms Bill, continued

(ii) is relevant to the exercise of any function of the
keeper of the register, but

(b) which is not—
(i) information that the circumstances are as mentioned

in paragraph (1)(b)(i) or (ii) in relation to a person,
(ii) any information provided under paragraph (2)(b), or

(iii) information falling within paragraph 19(5) of
Schedule 1.

(5H) The Secretary of State may by order amend paragraph (5G).”
(3) In the heading of Article 45 of that Order for “notice of barring and cessation

of monitoring” substitute “provision of barring information to keepers of
registers”.

(4) Omit Article 46 of that Order (registers: power to apply for vetting
information).

Supervisory authorities

13 (1) In Article 47 of the Safeguarding Vulnerable Groups (Northern Ireland) Order
2007 (duty of supervisory authorities to refer)—

(a) in paragraph (1)—
(i) for “must” substitute “may”, and

(ii) omit “prescribed”,
(b) in paragraph (4)—

(i) in sub-paragraph (a), for “engaged or may engage” substitute
“or has been, or might in future be, engaged”,

(ii) also in sub-paragraph (a), omit “or controlled activity”, and
(iii) in sub-paragraph (b) for “, 2, 7 or 8” substitute “or 7”,

(c) in paragraph (5) omit “prescribed”,
(d) omit paragraph (6), and
(e) in the heading for “duty” substitute “power”.

(2) In Article 49 of that Order (supervisory authorities: power to apply for vetting
information)—

(a) in the heading for “vetting” substitute “certain barring”,
(b) in paragraph (1) for “the Secretary of State”, in both places where it

occurs, substitute “ISA”,
(c) in paragraph (2) omit sub-paragraphs (b) to (e),
(d) in paragraph (3) omit sub-paragraphs (b) to (e),
(e) omit paragraph (5), and
(f) in paragraph (7) for “prescribe” substitute “determine”.

(3) In Article 50 of that Order (supervisory authorities: notification of barring etc.
in respect of children)—

(a) in paragraph (1)—
(i) for “This Article” substitute “Paragraph (2)”,

(ii) in sub-paragraph (a) omit “newly”,
(iii) at the end of sub-paragraph (a) insert “or”,
(iv) in sub-paragraph (b) for “becomes” substitute “is”, and
(v) omit sub-paragraph (c) and the word “or” before it,

(b) in paragraph (2) for “, (b) or (c)” substitute “or (b)”,
(c) after paragraph (2) insert—
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“(2A) The duty in paragraph (2) does not apply in relation to an
interested supervisory authority if the Secretary of State is
satisfied that the authority already has the information
concerned.”,

(d) in paragraph (3)(a) for the words from “if” to “occurs” substitute “of
any circumstance mentioned in paragraph (1)”,

(e) in paragraph (5)—
(i) after “withdrawn if” insert “—

(a) ”, and
(ii) for the words from “if”, where it appears for the second time,

to “occurs” substitute “of any circumstance mentioned in
paragraph (1)”,

(f) also in paragraph (5), at the end, insert “, or
“(b) the Secretary of State cancels the application on

either of the following grounds—
(i) that the supervisory authority has not

answered, within such reasonable period
as was required by the Secretary of State,
a request from the Secretary of State as to
whether the supervisory authority still
wishes to be notified of any circumstance
mentioned in paragraph (1) in relation to
the person, or

(ii) that the notification is not required in
connection with the exercise of a function
of the supervisory authority mentioned in
Article 47(7).”, and

(g) in paragraph (8) for “prescribe” substitute “determine”.
(4) In Article 51 of that Order (supervisory authorities: notification of barring etc.

in respect of vulnerable adults)—
(a) in paragraph (1)—

(i) for “This Article” substitute “Paragraph (2)”,
(ii) in sub-paragraph (a) omit “newly”,

(iii) at the end of sub-paragraph (a) insert “or”,
(iv) in sub-paragraph (b) for “becomes” substitute “is”, and
(v) omit sub-paragraph (c) and the word “or” before it,

(b) in paragraph (2) for “, (b) or (c)” substitute “or (b)”,
(c) after paragraph (2) insert—

“(2A) The duty in paragraph (2) does not apply in relation to an
interested supervisory authority if the Secretary of State is
satisfied that the authority already has the information
concerned.”,

(d) in paragraph (3)(a) for the words from “if” to “occurs” substitute “of
any circumstance mentioned in paragraph (1)”,

(e) in paragraph (5)—
(i) after “withdrawn if” insert “—

(a) ”, and
(ii) for the words from “if”, where it appears for the second time,

to “occurs” substitute “of any circumstance mentioned in
paragraph (1)”,

(f) also in paragraph (5), at the end, insert “, or
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“(b) the Secretary of State cancels the application on
either of the following grounds—

(i) that the supervisory authority has not
answered, within such reasonable period
as was required by the Secretary of State,
a request from the Secretary of State as to
whether the supervisory authority still
wishes to be notified of any circumstance
mentioned in paragraph (1) in relation to
the person, or

(ii) that the notification is not required in
connection with the exercise of a function
of the supervisory authority mentioned in
Article 47(7).”, and

(g) in paragraph (8) for “prescribe” substitute “determine”.
(5) In Article 52 of that Order (provision of information to supervisory

authorities)—
(a) in paragraph (2) for “must” substitute “may (whether on an application

by the authority or otherwise)”,
(b) in paragraph (3)—

(i) in sub-paragraph (b), after “the authority” insert “which is
mentioned in Article 47(7)”, and

(ii) for the words from “or information” to “occurred” substitute
“or of any circumstance mentioned in Article 50(1) or 51(1)”,
and

(c) after paragraph (3) insert—

“(4) A supervisory authority may apply to ISA under this Article
only if the information is required in connection with the
exercise of a function of the supervisory authority which is
mentioned in Article 47(7).

(5) The Secretary of State may determine the form, manner and
contents of an application for the purposes of this Article.”

Minor amendments

14 (1) Omit section 90(2) of the Policing and Crime Act 2009 (which, if commenced,
would insert Articles 36A to 36C into the Safeguarding Vulnerable Groups
(Northern Ireland) Order 2007 in connection with the notification of proposals
to include persons in barred lists).

(2) After Article 10(8) of the Safeguarding Vulnerable Groups (Northern Ireland)
Order 2007 (regulated activity providers) insert—

“(8A) An authority that is an authority for the purposes of section 8 of the
Carers and Direct Payments Act (Northern Ireland) 2002 (c.6) or
Article 18C of the Children Order (direct payments) does not make
arrangements for another to engage in a regulated activity by virtue of
anything the authority does under that section or Article.”

(3) In Article 41 of the Order of 2007 (education and library boards and HSC
bodies: duty to refer)—

(a) in paragraph (1)—
(i) for “must” substitute “may”, and

(ii) omit “prescribed”,
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(b) in paragraph (4)—
(i) in sub-paragraph (a), for “engaged or may engage” substitute

“or has been, or might in future be, engaged”,
(ii) also in sub-paragraph (a), omit “or controlled activity”, and

(iii) in sub-paragraph (b) for “, 2, 7 or 8” substitute “or 7”,
(c) in paragraph (5) omit “prescribed”, and
(d) in the heading for “duty” substitute “power”.

(4) In Article 52A(1) of that Order (power for ISA to provide information to the
police for use for certain purposes)—

(a) for the words “or the chief constable of a police force in England,
Wales or Scotland” substitute “, a chief officer of police or the chief
constable of a police force in Scotland”, and

(b) after sub-paragraph (b), insert—
“(c) the appointment of persons who are under the

direction and control of the chief constable or (as the
case may be) chief officer;

(d) any prescribed purpose”.
(5) After Article 52A(1) of that Order insert—

“(1A) ISA must, for use for any of the purposes mentioned in paragraph (1),
provide to any chief constable or chief officer mentioned in that
paragraph who has requested it information as to whether a person is
barred.

(1B) ISA may, for use for the purposes of the protection of children or
vulnerable adults, provide to a relevant authority any information
which ISA reasonably believes to be relevant to that authority.

(1C) ISA must, for use for the purposes of the protection of children or
vulnerable adults, provide to any relevant authority who has requested
it information as to whether a person is barred.

(1D) In this Article “relevant authority” means—
(a) the Department of Justice, exercising functions in relation to

prisons and youth justice,
(b) the Probation Board for Northern Ireland, or
(c) an HSC body.”’.

 

Lynne Featherstone
Agreed to NS2

To move the following Schedule:—

SCHEDULE 

DISCLOSURE AND BARRING SERVICE

Membership

1 (1) DBS is to consist of—
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(a) a person who has the function of chairing DBS, and
(b) such number of other members as the Secretary of State decides.

(2) A person falling within sub-paragraph (1)(a) or (b) (in this Schedule “an
appointed member”) is be appointed by the Secretary of State.

(3) In appointing any such person, the Secretary of State must have regard to the
desirability of ensuring that at least some of the appointed members of DBS
are persons who appear to the Secretary of State to have knowledge or
experience of an aspect of child protection or the protection of vulnerable
adults.

(4) The Secretary of State must consult the Welsh Ministers and a Northern
Ireland Minister before making any appointment under this paragraph.

(5) In sub-paragraph (4) “Northern Ireland Minister” includes the First Minister
and deputy First Minister in Northern Ireland.

Terms of appointment of members

2 (1) Subject as follows, an appointed member holds and vacates office in
accordance with the terms of appointment.

(2) A period of appointment may not exceed 5 years.
(3) An appointed member may resign by giving notice in writing to the Secretary

of State.
(4) The Secretary of State may by notice in writing remove an appointed member

who—
(a) has, without reasonable excuse, failed, for a continuous period of three

months, to carry out the person’s functions,
(b) has been convicted (whether before or after the person’s appointment)

of a criminal offence,
(c) is an undischarged bankrupt, or whose estate has been sequestrated

and the person has not been discharged,
(d) is the subject of a bankruptcy restrictions order or an interim order

under Schedule 4A to the Insolvency Act 1986 or an order to similar
effect made under any corresponding enactment in force in Scotland
or Northern Ireland,

(e) has made a composition or arrangement with, or granted a trust deed
for, the person’s creditors,

(f) has failed to comply with the terms of the person’s appointment, or
(g) is otherwise unable or unfit to carry out the person’s functions.

(5) A person who ceases to be an appointed member is eligible for re-appointment
unless the cessation is by virtue of sub-paragraph (4).

Remuneration etc: members

3 (1) DBS may pay to the person who has the function of chairing it and each of the
other appointed members such remuneration and such allowances as the
Secretary of State may decide.

(2) Sub-paragraph (3) applies if—
(a) a person ceases to be an appointed member of DBS, and
(b) the Secretary of State considers that there are special circumstances

which make it right for the person to receive compensation.
(3) The Secretary of State may require DBS to pay the person such amount as the

Secretary of State may decide.
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Staff

4 (1) DBS must appoint a person to be chief executive.
(2) The period of appointment must not exceed 5 years (but a person may be re-

appointed).
(3) DBS must consult the Secretary of State before appointing a chief executive.
(4) The person who has the function of chairing DBS may, with the approval of

the Secretary of State, be appointed as chief executive.
(5) The chief executive is an employee of DBS.
(6) DBS may appoint such number of other staff as it considers appropriate.
(7) DBS may make arrangements for persons to be seconded to DBS to serve as

members of its staff.
(8) A member of a police force on temporary service with DBS is to be under the

direction and control of DBS.

Remuneration, pensions etc of staff

5 (1) DBS may pay to its staff such remuneration and such allowances as it may,
with the approval of the Secretary of State, decide.

(2) DBS may—
(a) pay such pensions, allowances or gratuities to or in respect of any

member of staff or former member of staff, or
(b) pay such sums towards the provision for the payment of pensions,

allowances or gratuities to or in respect of any member of staff or
former member of staff,

as it may, with the approval of the Secretary of State, decide.
(3) Employment with DBS is included among the kinds of employment to which

a scheme under section 1 of the Superannuation Act 1972 can apply, and
accordingly in Schedule 1 to that Act (in which those kinds of employment are
listed) insert at the appropriate place—

“Employment by the Disclosure and Barring Service.”
(4) DBS must pay to the Minister for the Civil Service, at such times as the

Minister may direct in writing, such sums as the Minister may decide in respect
of any increase attributable to this paragraph in the sums payable out of money
provided by Parliament under the Act of 1972.

Delegation of functions

6 DBS may, to such extent as it may decide, delegate any of its functions to—
(a) any of its appointed members,
(b) a member of its staff,
(c) a committee consisting of any of its appointed members, members of

its staff or both appointed members and members of staff.
7 DBS may, to such extent as it may decide, delegate any of its functions, other

than a core function, to—
(a) a person who is neither an appointed member nor a member of staff,
(b) a committee (including a committee which comprises or includes

persons who are neither appointed members nor members of staff).
8 (1) In this Schedule a core function is—

(a) deciding whether it is appropriate for a person to be included in a
barred list under the Safeguarding Vulnerable Groups Act 2006 or the
Safeguarding Vulnerable Groups (Northern Ireland) Order 2007 (S.I.
2007/1351 (N.I.11)),
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(b) deciding whether to remove a person from such a list,
(c) considering representations made for the purposes of Schedule 3 to

that Act or (as the case may be) Schedule 1 to that Order, or
(d) any function under, or in connection with, Part 5 of the Police Act

1997 which is specified for this purpose in an order made by the
Secretary of State.

(2) An order under sub-paragraph (1)(d) is to be made by statutory instrument
which is to be subject to annulment in pursuance of a resolution of either House
of Parliament.

Business plans

9 (1) As soon as possible after the beginning of each financial year, DBS must issue
a business plan in relation to the proposed exercise of its functions during that
year.

(2) DBS must consult the Secretary of State before issuing the plan.
(3) DBS must arrange for the plan to be published in such manner as it considers

appropriate.
(4) In this Schedule “financial year” is—

(a) the period—
(i) starting with the day on which DBS is established, and

(ii) ending with the next 31st March or, if the period ending with
that date is 3 months or less, ending with the next 31st March
after that date, and

(b) each succeeding period of 12 months.

Reports

10 (1) As soon as possible after the end of each financial year, DBS must issue a
report on the exercise of its functions during that year.

(2) DBS must arrange for the report to be published in such manner as it considers
appropriate.

Funding

11 The Secretary of State may make payments to DBS of such amounts, at such
times and on such conditions (if any), as the Secretary of State considers
appropriate.

Accounts

12 (1) DBS must keep its accounts in such form as the Secretary of State decides.
(2) DBS must prepare annual accounts in respect of each financial year in such

form as the Secretary of State decides.
(3) Before the end of the specified period following the end of each financial year

to which the annual accounts relate DBS must send a copy of the accounts to
the Secretary of State and the Comptroller and Auditor General.

(4) The Comptroller and Auditor General must—
(a) examine, certify and report on the annual accounts, and
(b) send a copy of the certified accounts and of the report to the Secretary

of State.
(5) The Secretary of State must lay before Parliament each document received

under sub-paragraph (4)(b).
(6) The specified period is such period as the Secretary of State directs in writing.
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Guidance

13 (1) The Secretary of State may, from time to time, issue guidance in writing to
DBS in relation to the exercise of any of its functions.

(2) DBS must have regard to any such guidance before exercising any function to
which it relates.

Directions

14 (1) The Secretary of State may give directions in writing to DBS in relation to the
exercise of any of its functions other than a core function mentioned in
paragraph 8(1)(a), (b) or (c).

(2) The Secretary of State may vary or revoke any such directions.
(3) DBS must comply with any directions given under this paragraph.

Status

15 (1) DBS is not to be regarded— 
(a) as a servant or agent of the Crown, or
(b) as enjoying any status, immunity or privilege of the Crown.

(2) DBS’s property is not to be regarded as property of, or property held on behalf
of, the Crown.

Payments in connection with maladministration

16 (1) Sub-paragraph (2) applies if DBS considers—
(a) that action taken by or on behalf of DBS amounts to

maladministration, and
(b) that a person has been adversely affected by the action.

(2) DBS may, with the approval of the Secretary of State, make such payment (if
any) to the person as it considers appropriate.

(3) In sub-paragraph (1) “action” includes failure to act.

Incidental powers

17 (1) In connection with the exercise of any of its functions DBS may—
(a) enter into contracts and other agreements (whether legally binding or

not),
(b) acquire and dispose of property (including land),
(c) borrow money,
(d) do such other things as DBS considers necessary or expedient.

(2) The power conferred by sub-paragraph (1)(b) includes accepting—
(a) gifts of money, and
(b) gifts or loans of other property,

on such terms as DBS considers appropriate.
(3) But DBS may exercise the power conferred by sub-paragraph (1)(b) or (c) only

with the approval of the Secretary of State.
(4) Such approval may be given—

(a) with respect to a particular case or with respect to a class of cases,
(b) subject to such conditions as the Secretary of State considers

appropriate.
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Documents

18 A document purporting to be signed on behalf of DBS is to be received in
evidence and, unless the contrary is proved, is to be taken to be so signed.

Transitional

19 (1) The Secretary of State (instead of DBS) may—
(a) appoint the first chief executive, and
(b) decide the terms and conditions of service as an employee of DBS

which are applicable to the first chief executive on appointment.
(2) The period of any such appointment must not exceed 5 years (but the person

may be re-appointed under paragraph 4).
(3) The person who has the function of chairing DBS may be appointed as chief

executive by the Secretary of State under this paragraph .’.

 

Lynne Featherstone
Agreed to 241

Title, line 10, leave out ‘amend the Safeguarding Vulnerable Groups Act 2006; to make
provision about criminal records’ and insert ‘make provision about the safeguarding of
vulnerable groups and about criminal records including provision for the establishment of
the Disclosure and Barring Service and the dissolution of the Independent Safeguarding
Authority’.

Bill, as amended, to be reported.


