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DOMESTIC GAS AND ELECTRICITY 
(TARIFF CAP) BILL  

EXPLANATORY NOTES 

What these notes do  

These Explanatory Notes relate to the Domestic Gas and Electricity (Tariff Cap) Bill as introduced in the 

House of Commons on 26 February 2018 (Bill 168).  

 These Explanatory Notes have been prepared by the Department for Business, Energy and 

Industrial Strategy in order to assist the reader of the Bill and to help inform debate on it. 

They do not form part of the Bill and have not been endorsed by Parliament. 

 These Explanatory Notes explain what each part of the Bill will mean in practice; provide 

background information on the development of policy; and provide additional information on 

how the Bill will affect existing legislation in this area.  

 These Explanatory Notes might best be read alongside the Bill. They are not, and are not 

intended to be, a comprehensive description of the Bill. 
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Overview of the Bill 
1  This Bill has a single purpose, which once enacted, is to require a temporary price cap on certain 

energy tariffs for domestic customers in Great Britain.  

Policy background 

Energy Market Background 
2  The term Ofgem is used throughout this document to refer to the Office for Gas and Electricity 

Markets (Ofgem) (the regulator of the downstream gas and electricity markets) and the Gas and 

Electricity Markets Authority (GEMA), a group of executive and non-executive members who 

govern Ofgem, determining strategy, setting priorities and taking decisions on a range of issues. 

3  The supply of electricity and gas is a licensed activity under the Electricity Act 1989 and the Gas 

Act 1986 respectively. This Bill contains stand-alone provisions that will place a duty on Ofgem to 

modify the standard supply licence conditions to impose a cap on the amount that energy 

suppliers can charge their domestic customers who are on standard variable tariffs1 or default2 

tariffs3. The provisions also provide Ofgem with a power to modify those conditions to enable 

Ofgem to implement the cap. 

4  The process of electricity and gas market liberalisation in Great Britain began with the 

privatisation and restructuring of the industry in the late 1980s, culminating in the opening of the 

energy supply markets for domestic and small business consumers in the late 1990s. The freedom 

for domestic energy consumers to choose their supplier was introduced progressively between 

1996 and 1999. In May 1998 the domestic gas market was fully opened to competition, closely 

followed by the domestic electricity market in May 19994.  

5  Since 2010, new companies have entered the market, with some of these companies growing 

significantly and establishing a foothold in the market. These new entrants often base their 

business model on attracting customers through low-cost fixed-priced deals, typically lasting a 

year. This has resulted in a two tier market in which engaged customers are able to benefit from 

the most competitive tariffs available while those who are unable or unwilling to switch tariff 

remain on poorer value standard variable and default tariffs.  

                                                           

 

 

1 A standard variable tariff is a supply contract with an indefinite length that does not have a fixed-term applying to the 
terms and conditions. It is an energy supplier’s basic offer. A customer can also make an active choice to select a standard 
variable tariff. 

2 If a customer does not choose a specific energy plan, for example after their fixed tariff ends, they are moved to a default 
tariff. Ofgem has recently changed the rules around default tariffs. Until October 2017, a supplier had to default a customer 
on to its standard variable tariff; suppliers can now default customers on to a fixed-term default tariff until they choose a 
new one. 
https://www.ofgem.gov.uk/publications-and-updates/decision-default-tariffs-domestic-customers-end-fixed-term-contract
s   

3 There are also fixed tariffs. These are tariffs selected by a customer that remain at a fixed cost for energy, for a fixed 
period of time as defined by the energy supply contract. These are normally the best value tariffs in the retail energy 
market. 

4 https://www.ofgem.gov.uk/ofgem-publications/38437/energy-supply-probe-initial-findings-report.pdf  

https://www.ofgem.gov.uk/publications-and-updates/decision-default-tariffs-domestic-customers-end-fixed-term-contracts
https://www.ofgem.gov.uk/publications-and-updates/decision-default-tariffs-domestic-customers-end-fixed-term-contracts
https://www.ofgem.gov.uk/ofgem-publications/38437/energy-supply-probe-initial-findings-report.pdf
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6  In 2013 the Prime Minister asked Ofgem and the Office of Fair Trading to assess the market. This 

led directly to Ofgem’s referral of the market for investigation by the Competition and Markets 

Authority (CMA) in June 2014. The CMA published its final report on 24 June 20165.   

7  The CMA reported that weak consumer response gives rise to an adverse effect on competition in 

the domestic retail market and that the Big Six suppliers6 have unilateral market power over their 

standard variable tariff customers. The report set out that customers of the Big Six pay an average 

of £1.4bn a year more than they would in a truly competitive market. The CMA reported that this 

figure is made up of both unjustifiable profits and supplier inefficiencies. The CMA proposed a 

number of remedies focused on reforming the regulatory framework and enhancing consumer 

engagement to improve competition which Ofgem and Government are committed to 

implementing.  

8  However, the CMA acknowledged that their remedies would take time to implement. They also 

identified that the roll-out of smart meters is a necessary element for addressing the issues their 

report highlighted. 

9  The CMA also concluded that a price cap should apply to domestic customers on prepayment 

meters for a transitional period (2017 to the end of 2020). This is because prepayment customers 

have not been able to benefit from competitive prices in the same way as other customers due to 

various additional competition constraints, including the availability of tariffs, and the fact that 

their bills are particularly high. The temporary price cap for customers with prepayment meters 

came into force in April 2017 and covers approximately 4 million households.7 This cap was 

extended in February 2018 to include almost a million vulnerable8 consumers. Ofgem are 

consulting on extending this to at least a further 2 million people by winter 2018/19.  

10  Differences between typical energy tariffs offered to people who actively switch and customers of 

larger companies who do not switch exceeded £350 per annum in February 2016, have typically 

been well above £225 a year since then and have been around £300 in the 6 months to December 

2017 (see Chart 1). In the energy market as a whole, the majority of people are paying more than 

they would in a truly competitive market. The majority of people remain on poor value standard 

variable tariffs and default tariffs, and whilst switching rates are increasing, the annual household 

switching rate was still only 17.6% in the twelve months to September 20179, meaning that 5 out of 

6 households did not switch.10 Those who least can afford it are more likely to be affected. 

Households with low incomes, people with low qualifications, those in the rented sector and those 

                                                           

 

 

5 The relevant document, including the final report, can be found here. A summary of the final report can be found here. 

6 Eon, EDF, Npower, SSE, Scottish Power and British Gas 

7 The Energy Market Investigation (Prepayment Charge Restriction) Order 2016 can be found here and the explanatory 
note here. 

8 
https://www.ofgem.gov.uk/about-us/how-we-work/working-consumers/protecting-and-empowering-consumers-vulnerabl
e-situations/consumer-vulnerability-strategy/vulnerable-customer-safeguard-tariff  

9 https://www.gov.uk/government/statistical-data-sets/quarterly-domestic-energy-switching-statistics  

10 Source: Ofgem State of the Market Report, page 6.  

https://www.gov.uk/cma-cases/energy-market-investigation#final-report
https://assets.publishing.service.gov.uk/media/576c23e4ed915d622c000087/Energy-final-report-summary.pdf
https://assets.publishing.service.gov.uk/media/5847e1bfed915d0b1200004f/energy-market-prepayment-charge-restriction-order-2016.pdf
https://assets.publishing.service.gov.uk/media/5847e1fb40f0b60e4c00005b/energy-market-price-cap-explanatory-note.pdf
https://www.ofgem.gov.uk/about-us/how-we-work/working-consumers/protecting-and-empowering-consumers-vulnerable-situations/consumer-vulnerability-strategy/vulnerable-customer-safeguard-tariff
https://www.ofgem.gov.uk/about-us/how-we-work/working-consumers/protecting-and-empowering-consumers-vulnerable-situations/consumer-vulnerability-strategy/vulnerable-customer-safeguard-tariff
https://www.gov.uk/government/statistical-data-sets/quarterly-domestic-energy-switching-statistics
file:///C:/Users/tharper/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/QUYJPI99/Ofgem
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over 65 are more likely to lose out than others.11 

Government’s commitment 
11  In the Queen’s Speech following the 2017 General Election, the Government committed to help to 

reduce energy bills. 

Reference: The Gracious Speech, 2017 

“My government will ensure fairer markets for consumers; this will include 

bringing forward measures to help tackle unfair practices in the energy 

market to help reduce energy bills.” 

 

12  In February 2018, Ofgem extended the price cap for customers with prepayment meters to a wider 

group of vulnerable customers. Ofgem also amended licence conditions so that suppliers can roll 

customers coming to the end of their contracts onto another fixed deal instead of a standard 

variable tariff, provided that it is the same price or cheaper than the standard variable tariff that 

the customer would have otherwise have been rolled on to12.  

13  In October 2017, the Government published a draft Bill to require a temporary price cap on energy 

prices. The Business, Energy & Industrial Strategy Select Committee in the House of Commons 

conducted a detailed pre-legislative scrutiny on the draft Bill, including taking written and oral 

evidence from large and smaller suppliers, academics, regulators, Ofgem, Government and other 

interested parties. The Committee reported in February, and recommended changes to the Bill. 

The report was overwhelmingly in support of the policy and of the draft Bill. 

14  This Bill therefore reflects the Government’s policy intention taking in to account, where 

appropriate, the recommendations of the Select Committee. The Bill requires Ofgem to modify the 

standard licence conditions for gas and electricity suppliers, so as to include conditions that 

impose a price cap for standard variable tariffs and default tariffs offered to domestic customers 

with exceptions for those who benefit from protections under the pre-payment meter cap (or a 

replacement), and an exception that may apply for any caps that Ofgem may have in place to 

protect vulnerable consumers. In addition, the Bill requires Ofgem to consult on exemptions for 

green tariffs from the price cap. It also includes a power for Ofgem to exempt green tariffs from 

the price cap. 

15  The cap applies until the end of 2020 but it may be extended, for a year on up to three occasions, if 

the conditions for effective competition in the market for supply contracts are not in place. A 

procedure for extension is set out in the Bill.   

                                                           

 

 

11 For further information on the characteristics of these customers please see CMA Energy Investigation: Final Report 
(2016), available online at: 
https://assets.publishing.service.gov.uk/media/5773de34e5274a0da3000113/final-report-energy-market-investigation.pdf.  

12 
https://www.ofgem.gov.uk/publications-and-updates/decision-default-tariffs-domestic-customers-end-fixed-term-contract
s   

https://assets.publishing.service.gov.uk/media/5773de34e5274a0da3000113/final-report-energy-market-investigation.pdf
https://www.ofgem.gov.uk/publications-and-updates/decision-default-tariffs-domestic-customers-end-fixed-term-contracts
https://www.ofgem.gov.uk/publications-and-updates/decision-default-tariffs-domestic-customers-end-fixed-term-contracts
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Legal background 
16  The relevant legal background is explained in the policy background section of these Notes. 

Territorial extent and application 
17  Clause 12 sets out the territorial extent of the Bill; that is the jurisdictions for which the Bill forms 

part of the law. The extent of a Bill can be different from its application. Application concerns 

where a Bill produces a practical effect. The Bill will extend to England and Wales and Scotland 

and will apply in all those areas.  

18  The table in Annex A sets out a summary of the position regarding territorial extent and 

application in the United Kingdom.  
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Commentary on provisions of the Bill  

Clause 1: Cap on standard variable and default rates  

19  Subsection (1) requires Ofgem to modify the standard licence conditions for gas and electricity 

suppliers, so as to include conditions (“tariff cap conditions”) that impose a price cap for certain 

tariffs offered to domestic customers. Ofgem must do this as soon as practicable after the Bill is 

passed.  

20  The requirement for tariff cap conditions applies to standard variable and default tariffs13, subject 

to Clause 3. 

21  Subsection (2) provides that Ofgem may amend the tariff cap conditions once those conditions are 

in place.  This could be used a number of times and may occur, for example, if Ofgem need to 

change the way that the price cap is to be calculated. The conditions must be in place until they 

cease to have effect under Clause 8.  

22  Ofgem must seek to protect existing and future domestic customers who pay standard variable 

and default rates, and consider the matters listed at subsection (6) when implementing or 

modifying the tariff cap conditions. It is for Ofgem to balance each of the matters in complying 

with the duty. 

23  Subsection (7) makes clear that Ofgem will not be required to cap certain charges that are not part 

of regular bills, such as charges for late payment and charges relating to meters. 

Clause 2: Tariff cap conditions 

24  Subsection (1) requires, among other things, that the tariff cap conditions set out how the cap is to 

be calculated. It also sets out where Ofgem has discretion regarding the content of the tariff cap 

conditions. Subsection (1)(a) makes clear that the conditions apply to existing supply licences.  

25  Subsection (2) sets out restrictions on the content of the tariff cap conditions. 

26  Subsections (3) requires Ofgem to consult on the methodology for how the cap level is to be 

calculated before introducing tariff cap conditions and gives Ofgem the power to undertake 

subsequent consultations regarding the methodology. Under subsection (4) this consultation may 

take place before this Bill is passed. 

Clause 3: Exemptions from the cap 

27  Subsection (1) provides that the tariff cap conditions do not apply to domestic customers who 

benefit from the tariff cap under the Energy Market Investigation (Prepayment Charge 

Restriction) Order 2016. That Order applies to customers who pay for their energy through 

prepayment meters, subject to the specified exclusions14. Also, the tariff cap conditions do not 

apply to domestic customers who benefit from a cap that replaces the cap in that Order. 

28  Subsection (2)(a) enables Ofgem to exempt from the cap any domestic customers who benefit from 

                                                           

 

 

13 See the definitions in the Bill and in the footnotes of the Policy Background section of this document. 

14 Paragraph 28 
https://assets.publishing.service.gov.uk/media/5847e1fb40f0b60e4c00005b/energy-market-price-cap-explanatory-note.pd
f  

https://assets.publishing.service.gov.uk/media/5847e1fb40f0b60e4c00005b/energy-market-price-cap-explanatory-note.pdf
https://assets.publishing.service.gov.uk/media/5847e1fb40f0b60e4c00005b/energy-market-price-cap-explanatory-note.pdf
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any other cap that Ofgem chooses to impose for the purpose of providing protections to 

vulnerable consumers. 

29  Subsection (2)(b) enables Ofgem to exempt tariffs from the cap if, or to the extent that, Ofgem 

considers the tariffs support the production of gas, or generation of electricity, from renewable 

sources. This exemption can only apply to tariffs chosen by the domestic customer. 

30  Subsection (3) places a duty on Ofgem to consult on whether and how to exempt such ‘green’ 

tariffs. It also clarifies that Ofgem may consult on whether to have a green tariff exemption in the 

course of proposing licence modifications under clause 4 to achieve this exemption. Under 

subsections (4) and (5), Ofgem must conduct the consultation in time to enable it to introduce any 

exemption at the same time as the tariff cap, or if this is not practicable, to introduce any 

exemption as soon as practicable after this. Under subsection (6) this consultation may take place 

before this Bill is passed. 

Clause 4: Notice of proposed modifications 

31  Clause 4 sets out the bespoke licence modification procedure that must be followed in order to 

introduce tariff cap conditions. It sets out who Ofgem must notify regarding the proposed 

modifications and requires Ofgem to consider any representations that are made within the time 

period specified in the notice. This time period for making representations must not be less than 

28 days. Under subsection (6) these steps may take place before the Bill is passed. 

Clause 5: Publication and effect of modifications 

32  Clause 5 sets out requirements regarding the publication of modifications. In particular, 

subsection (4) provides that modifications cannot take effect until at least 56 days after their 

publication. 

Clause 6: Review of level at which cap is set 

33  Clause 6 places a duty on Ofgem to review the level of the cap at least every six months and 

publish a statement regarding whether it proposes to change the level of the cap. As a result of 

that review it would be open to Ofgem to change the level of the cap. This does not place a duty 

on Ofgem to review the methodology.  

Clause 7: Review of competition for domestic supply contracts 

34  Clause 7 requires Ofgem to review the market for domestic electricity and gas supply contracts, to 

assess whether conditions for effective competition are in place. This includes, among other 

things, the roll out of smart meters. It must then produce and publish a report on this, and make a 

recommendation as to whether or not it considers that the tariff cap conditions should be 

extended to have effect for the following year. The Secretary of State must consider the report and 

recommendation and publish a statement regarding whether the conditions for effective 

competition are in place. This process applies in the year 2020, and in the years 2021 and 2022 if 

the tariff cap conditions still apply in those years (see Clause 8). 

Clause 8: Extension and termination of tariff cap conditions 

35  Clause 8 sets out the procedure for terminating the tariff cap conditions, or extending them, 

depending on the contents of the relevant statement made by the Secretary of State, as per Clause 

7. 

36  The tariff cap conditions cease to have effect at the end of 2020, if the Secretary of State releases a 

statement that the conditions for effective competition are in place. If the Secretary of State 

releases a statement that the conditions for effective competition are not in place, the tariff cap 

conditions apply for the year 2021.  

37  If the tariff cap conditions apply in 2021, the same process takes place in the year 2021 to 
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determine if the tariff cap conditions must apply for the year 2022. And if the tariff cap conditions 

apply in 2022, the same process takes place again to determine if the tariff cap conditions must 

apply for the year 2023. However, the tariff cap conditions must cease to have effect at the end of 

the year 2023.  

38  Once the tariff cap conditions cease to have effect, the powers afforded to Ofgem by Clause 1 

cease to be exercisable, so Ofgem cannot use Clause 1 to impose further tariff cap conditions.  

Clause 9: Consequential modification of standard supply licence conditions 

39  Once the tariff cap conditions ceases to have effect, Ofgem may modify the licence to make related 

changes. 

40  Ofgem is required to follow the procedure in Clause 9 regarding such modifications.  

Clause 10: Amendments of the Utilities Act 2000 

41  Clause 10 sets out consequential amendments. 

Clause 11: Interpretation 

42  This Clause defines the terms used in this Bill.  
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Commencement 
43  Clause 12 provides for this Bill to come in to effect on the day that it is passed. 

Financial implications of the Bill 
44  This is enabling legislation which does not in itself trigger any immediate financial implications.  

It will be for the regulator Ofgem to determine how they implement the cap on domestic 

electricity and gas tariffs and assess the financial implication of their approach. 

45  The CMA suggests that the cost to Ofgem of implementing the pre-payment meter cap, under the 

2016 CMA Order, would be approximately £1 million.15 However, as the prepayment meter cap is 

already in place, the additional cost of implementing a wider price cap could be below this figure 

due to economies of scale that could be exploited if a similar methodology is used.  

Parliamentary approval for costs or for charges 

imposed 
46  The Bill does not require either a money resolution or a ways and means resolution. 

Compatibility with the European Convention on 

Human Rights 
47  These provisions may engage Article 6 (right to a fair trial) of the European Convention of Human 

Rights (“the ECHR”) to the extent that the modification of licence conditions is determinative of 

civil rights and obligations.  However, there are sufficient safeguards, in particular the 

availability of judicial review, to ensure that there is no actual interference with Article 6 

rights.  These provisions may also engage Article 1 of Protocol 1 (protection of property) of the 

ECHR insofar as changes to licence conditions may interfere with energy companies’ licences and 

their contracts with customers.  We nevertheless consider that this Bill strikes a fair balance 

between the general public interest, namely the protection of certain domestic consumers from 

unjustifiably high energy prices for a limited period until the conditions for effective competition 

are in place, and the rights of individual licensees.  Ofgem will be able to set the cap at a level that 

is proportionate to the aims to be achieved. The Department believes that the provisions of the Bill 

are compatible with the ECHR. 

48  A statement has been made by the Secretary of State for Business, Energy & Industrial Strategy 

pursuant to section 19 of the Human Rights Act 1988 that in his view the provisions of the Bill are 

compatible with the Convention rights. 

 

                                                           

 

 

15 Paragraph 14.437 of the CMA’s final report. Available online at: 
https://assets.publishing.service.gov.uk/media/5773de34e5274a0da3000113/final-report-energy-market-investigation.pdf.  

https://assets.publishing.service.gov.uk/media/5773de34e5274a0da3000113/final-report-energy-market-investigation.pdf
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Related documents 
49  The following documents are relevant to the Bill and can be read at the stated locations: 

 The Competition and Markets Authority – Energy Markets investigation – Final 

report summary. 

https://assets.publishing.service.gov.uk/media/576c23e4ed915d622c000087/Energ

y-final-report-summary.pdf  

 The Competition and Markets Authority – Energy Markets investigation – 

Associated documents. 

https://www.gov.uk/cma-cases/energy-market-investigation 

 Draft Domestic Gas and Electricity (Tariff Cap) Bill Command Paper as laid 

before the House of Commons on 12 October 2017. 

https://www.gov.uk/government/publications/draft-domestic-gas-and-electricity

-tariff-cap-bill  

 Evidence to the Select Committee during an inquiry on an Energy Price Cap. 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/

business-energy-industrial-strategy/inquiries/parliament-2017/energy-price-cap-1

7-19/  

 Evidence to the Select Committee during pre-legislative scrutiny of the draft Bill. 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/

business-energy-industrial-strategy/inquiries/parliament-2017/pre-legislative-scr

utiny-of-draft-tariff-cap-bill-inquiry/  

 Report of the BEIS Select Committee having conducted pre-legislative scrutiny of 

the draft Bill. 

https://publications.parliament.uk/pa/cm201719/cmselect/cmbeis/517/517.pdf  

  

https://assets.publishing.service.gov.uk/media/576c23e4ed915d622c000087/Energy-final-report-summary.pdf
https://assets.publishing.service.gov.uk/media/576c23e4ed915d622c000087/Energy-final-report-summary.pdf
https://www.gov.uk/cma-cases/energy-market-investigation
https://www.gov.uk/government/publications/draft-domestic-gas-and-electricity-tariff-cap-bill
https://www.gov.uk/government/publications/draft-domestic-gas-and-electricity-tariff-cap-bill
http://www.parliament.uk/business/committees/committees-a-z/commons-select/business-energy-industrial-strategy/inquiries/parliament-2017/energy-price-cap-17-19/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/business-energy-industrial-strategy/inquiries/parliament-2017/energy-price-cap-17-19/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/business-energy-industrial-strategy/inquiries/parliament-2017/energy-price-cap-17-19/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/business-energy-industrial-strategy/inquiries/parliament-2017/pre-legislative-scrutiny-of-draft-tariff-cap-bill-inquiry/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/business-energy-industrial-strategy/inquiries/parliament-2017/pre-legislative-scrutiny-of-draft-tariff-cap-bill-inquiry/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/business-energy-industrial-strategy/inquiries/parliament-2017/pre-legislative-scrutiny-of-draft-tariff-cap-bill-inquiry/
https://publications.parliament.uk/pa/cm201719/cmselect/cmbeis/517/517.pdf
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Annex A – Territorial extent and application in the 

United Kingdom 

Summary 

50  The Bill will extend to England and Wales and Scotland and will apply in all those areas. Clause 

12 sets out the territorial extent of the Bill; that is the jurisdictions for which the Bill forms part of 

the law. The extent of a Bill can be different from its application. Application concerns where a Bill 

produces a practical effect.   
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