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(at 2.05 pm) 

1290 CHAIR: We come to our first Petitioner. I call Pamela Smith to present her 

petition to the Committee. 

1291 NEIL CAMERON: Sir, did you want me to respond to the questions you 

asked just before we broke? 

1292 CHAIR: If you are willing to do so, or we could do it later on. Are you in a 

position to fully respond at this time? 

1293 NEIL CAMERON:  I am not in a position to respond fully, so I am very 
content to do it later. 

1294 CHAIR: Let us do it later. 

1295 PAMELA SMITH: My name is Pamela Smith and I am the chair of the 

National Bargee Travellers Association. Just a little bit about me: I have lived on 
my boat for 11 years, I have a master’s degree in activism and social change from 
the University of Leeds and I am a part-time postwoman.  

1296 The NBTA is a volunteer organisation formed in 2009 that campaigns and 
provides advice for itinerant boat dwellers on Britain’s inland and coastal 

waterways. “Bargee traveller” includes anyone whose home is a boat and who 
does not have exclusive use of a permanent mooring for their boat with planning 
permission for residential use. 

1297 First of all, I thank the Middle Level Commissioners for their concessions 
regarding the opening of Well Creek to navigation at Christmas and in dropping 

the proposal to require the master of a private boat to provide the names and 
addresses of their passengers or crew. I would also like to correct the error in our 
petition regarding the date of the Nene Navigation Act 1753. 

1298 As the Middle Level Commissioners have not agreed to withdraw proposals 
for charging or for terms and conditions, the NBTA has regrettably withdrawn the 

concessions that we made regarding the acceptance of compulsory boat safety 
certification and insurance, although we are happy for that to continue on a 
voluntary basis.  

1299 I would like to make it clear that the NBTA opposes the Bill, and we don’t 
believe that the preamble can be proved. We would prefer that the Bill did not go 

forward at all. However, we propose amendments in the event that it should go 
ahead.  

1300 “England…is a country where everything is permitted except what is 

expressly forbidden.” So said Sir Robert Megarry in Malone v. Metropolitan Police 
Commissioner, which was quoted in Moore v. British Waterways Board 2013. 

Living on a boat is not prohibited, and nor is living on a boat without a permanent 
mooring. Indeed, living on a boat without a permanent mooring is the only lawful 
way to live on a boat without contravening planning law, because fewer than 1% 

of moorings have planning permission for residential use.  

1301 Boat dwellers, both with and without a permanent mooring, have few rights 

in law—and those are frequently violated. Examples include the wholesale coercion 
since 2015 of more than 15,000 boat dwellers without permanent moorings on 

Canal and River Trust waterways to cover a minimum range of 20 miles in their 
licence period, when no range or distance is prescribed in law, as per section 17 



 

of the British Waterways Act 1995. That has compromised their ability to access 
employment, schools for their children and healthcare. If they do not comply, their 

homes can be seized and removed. 

1302 Another example is the imposition of £100-a-day mooring fines, with 

threats of county court action and immediate boat seizure by contractors to 
Reading Borough Council and other riparian local authorities on the River Thames, 

contrary to the public right of navigation. I refer the Committee to document 1 of 
my evidence, which is a mooring fine notice. It is the first document in the green 
Petitioners’ bundle. 

1303 CHAIR: Tab 2, yes? 

1304 PAMELA SMITH: Yes. It would be unthinkable if any other section of the 

community were subject to the constant threat of removal and seizure of their 
homes.  

1305 For more information about bargee travellers in the UK, I direct the 

Committee to the evidence submitted by the NBTA to the Women and Equalities 
Select Committee inquiry into inequalities faced by Gypsy, Roma and Traveller 

communities in April 2017. That is reference document 3. 

1306 I have a number of points to make under the following headings: first, why 
the Bill is unnecessary; secondly, why the provisions would violate the rights of 

bargee travellers; thirdly, I will expand on specific points in the NBTA’s petition, 
in the order of the clauses of the Bill; and finally, proposals for amendments. 

1307 So, why the Bill is unnecessary. A comparison of the powers sought and the 
powers that the Commissioners already have shows that the Bill is unnecessary 
because the Commissioners already have these powers in existing legislation or 

by other means. I refer you to our evidence document 2, “Comparison of powers 
sought by the Middle Level Commissioners and the existing powers of the 

Commissioners”. I will now refer to this comparison.  

1308 Do you want me to go through this document, or are you happy that you 
have already read it and you are clear about what it contains?  

1309 CHAIR: Yes. I am content. 

1310 GILES WATLING: I am content.  

1311 PAMELA SMITH: I realise we have already spent quite a lot of time on this 
comparison of powers. I would have to say that I really do not agree with very 
much of what Mr Smith said about the comparison between the powers they have 

and the powers they are seeking.  

1312 As you can see from the comparison, they do have comparable powers in 

many respects. There are other powers that we do not believe they should have 
at all, which they don’t have anyway, and there are other powers that they have 
through other legislation, as we have seen, such as the Data Protection Act.  

1313 Coming to the Middle Level Navigation notes, we have already seen that 
those notes state on page 3—this is tab 4 of the Petitioners’ bundle—a long list of 

things, including “craft shall meet the requirements of the Boat Safety Scheme” 
and “boat movements during the hours of darkness are prohibited.” Those are 

both powers that they are seeking, or seeking to amend. So they have been quite 
happily requiring boats to have a boat safety certificate for a number of years, 



 

and as we have also heard, a boat safety certificate is a requirement of many boat 
insurance policies. So the Commissioners have exercised many of these powers 

that they seek for many years.  

1314 I will come on to my next point: why would the provisions that they seek 

violate the rights of bargee travellers? A public right of navigation has existed on 
all navigable rivers since time immemorial. This was first codified in the Magna 

Carta of 1215, clause 33 of which states: “All fish-weirs shall be removed from 
the Thames, the Medway, and throughout the whole of England, except on the 
sea coast.” Fish-weirs obstructed navigation and the order for their wholesale 

removal confirmed the public right to navigate.  

1315 That right extends to rivers that have been diverted or canalised—see the 

judgment in Moore v. British Waterways Board, 2009; that is a different judgment 
in the same series of cases. See paragraphs 23 to 25, in which it was confirmed 
that the public right of navigation extended to parts of the tidal River Brent that 

had been diverted or canalised.  

1316 The public right of navigation also includes the right to moor to the bank 

for a reasonable time without payment to the owner of the soil. I refer you to 
evidence document 4, “Halsbury's Laws of England”, fifth edition, paragraph 691. 
“Reasonable” cannot be defined in advance, and I refer again to Moore v. British 

Waterways Board, 2013, paragraph 63.  

1317 For more information about the existence of a public right of navigation on 

all navigable rivers, and its applicability to diverted and canalised rivers, see the 
extracts from “The Right of Navigation on Non-tidal Rivers and the Common Law” 
by the Reverend Douglas John Morris Caffyn in 2004. That is number 6 in the 

reference documents in the Petitioners’ file.  

1318 Medieval Fenland had an extensive network of navigable rivers until land 

drainage began. Seagoing or smaller cargo ships could navigate to many towns, 
including Bedford, Brandon, Buckingham, Cambridge, King’s Lynn, Littleport, 
March, Mildenhall, Ramsey and Wisbech, and many more. Overland travel and 

transport in this region of marshland was difficult or impossible. Subsequent 
drainage either dried, diverted or canalised some of these waterways, upon which 

the population depended for trade and supplies. I refer you to “The Medieval 
Fenland” by HC Darby, chapter three, and “The History of the Ancient and Present 
State of the Navigation of the Port of King’s Lynn, and of Cambridge” by Thomas 

Badeslade in 1766.  

1319 Therefore, the public right of navigation and the contingent right to moor 

temporarily, without payment to the owner of the soil, still applies today, as does 
the right of a landowner to moor boats to their own land. On the Old River Nene, 
riparian landowners own the bed of the river to the centre. The Middle Level 

Commissioners should not be interfering with those rights. 

1320 Because of the damage done to navigation, and thus to communication 

routes, by drainage, section 13 of the Nene Navigation Act 1753 conferred rights 
of navigation free of charge to non-commercial boats, in compensation for this 

damage to the way of life of an entire region. That right was hard won by the 
people of Fenland, in return for destruction of their way of life, and we believe that 
it should not be lost. It is what makes the Middle Level a unique waterway 

environment.  



 

1321 However, these conferred statutory rights of navigation do not mean that 
the public right of navigation has been extinguished—again, see Moore v. British 

Waterways Board, 2009, paragraphs 23 to 25, to which I have already referred.  

1322 I will now expand on some of the issues raised in the NBTA’s petition, taking 

the points in order of the clauses of the Bill. Turning to the definition of waterway 
in clause 2 of the Bill, extending registration and charging requirements to 

adjacent waters was something that DEFRA stated was ultra vires, in the context 
of the Environment Agency (Inland Waterways) Order 2010. I refer to the 
Petitioners’ evidence document at tab 6, evidence document 5: a letter from 

DEFRA to Bircham Dyson Bell in 2010, where the Secretary of State formed the 
view that the proposed charging provisions were ultra vires.  

1323 I appreciate that we are now dealing with a Bill, as opposed to an order 
under the Transport and Works Act, but we believe that the Middle Level 
Commissioners cannot just usurp control of privately owned private waters and 

adjacent waters. Regardless of whether they control the ingress and outlet of 
water, nobody owns water. If the land underneath the water does not belong to 

them and does not come under their jurisdiction, they should not just be able to 
extend their jurisdiction into it. It would compromise the rights of private 
landowners and it would compromise the rights of anybody who kept or moored 

their boats on any of those private waters. 

1324 To continue to clause 3(1) and (2), the majority of bargee travellers and 

boat dwellers are working people on low incomes, or retired people on fixed 
incomes. We are a self-reliant community, where people live within their means 
and prefer to be independent of state benefits. Boat dwellers on the Middle Levels 

will be forced out of their homes if they cannot afford to pay registration fees and 
cannot, or do not wish to, claim welfare benefits.  

1325 Moving to another navigation authority’s waterways would not be feasible, 
as they are on the Middle Level because it is affordable for them to be there. 
People should not have to become a burden on the state by needing to claim 

welfare benefits to avoid losing their homes where previously they could remain 
in their homes within their existing means. There is no provision for bargee 

travellers to be represented on the board of Middle Level Commissioners, which is 
entirely made up of wealthy, powerful landowners. It is unfair to charge boat 
dwellers when they have no voice on the board: no taxation without 

representation. 

1326 The Middle Level Commissioners cannot justify making charges that are in 

line with those of other navigational authorities such as the Canal and River Trust 
and the Environment Agency, as they stated in their response to the NBTA 
petition. The Middle Level waterways are less than 100 miles of navigable 

waterways in length. The Canal and River Trust manages 2,000 miles of 
waterways and the Environment Agency some 720 miles. I dealt with the 

comparative levels of charges when I cross-examined Mr Howes yesterday, and I 
hope that you all understood the direction of my questioning, even if the witness 

was a bit confused. 

1327 CHAIR: You are saying that the cost per mile is much higher. 

1328 PAMELA SMITH: Yes. 

1329 Coming to clause 3(3), the power to set terms and conditions for the use of 



 

the waterways services or facilities is not necessary. The existing byelaws already 
act as terms and conditions and have the advantage of being strictly defined, 

providing clear reasons for enforcement against boaters and enabling the boater 
to know when his or her actions would be unlawful as the rule of law requires. I 

refer to Lord Bingham’s “The Rule of Law” in 2010, which is cited in Moore v. 
British Waterways Board, 2010, in paragraph 39. 

1330 Giving the Middle Level Commissioners powers to specify whatever 
conditions they wish in writing provides no safeguard for the public against 
arbitrary abuses of power. For example, the clause could be used to set conditions 

banning boat dwellers from the use of facilities such as water taps or even to ban 
residential boats without a permanent mooring from the Middle Level altogether.  

1331 Returning to the example of the Canal and River Trust, I will explain why 
this is so dangerous. The Canal and River Trust claims that section 43 of the 
Transport Act 1962—I refer to our reference document 10—provides it with powers 

to set terms and conditions almost without limitation, including to override the 
effect of subsequent legislation. For example, section 17 of the British Waterways 

Act 1995 sets no distance or specific travel pattern that boats without a permanent 
mooring must travel to comply; it merely limits their time in any one place. 
However, considerable additional requirements have been written into the terms 

and conditions of the boat licence that go beyond what is specified in the 1995 
Act, and boaters have had their licences terminated for allegedly breaching these 

terms and conditions. Termination of the boat licence leads to seizure and removal 
of the boat. This is why any terms and conditions must be clearly and strictly 
defined and limited by legislation. 

1332 Navigation authorities cannot impose charges without providing services, 
facilities or other benefits in return. What is to be provided must be specified in 

law—I refer you to Brett v. Beales and others of 1830. This is in addition to the 
existing duties of the Commissioners to provide specified navigable depth of water 
in different parts of the waterways. 

1333 We have no faith in an undertaking to the Committee regarding annual 
programmes of maintenance and improvements. There is no mechanism to 

enforce such undertakings. The breach of such an undertaking would be contempt 
of Parliament, but as you can see from the Freedom of Information response from 
the House of Commons, which is our evidence document 6, at tab 7, there is no 

specific sanction against contempt of Parliament. Further, the Commissioners 
have not offered the NBTA or any local bargee travellers a seat on the board of 

the Middle Level Commissioners, or on the users panel, although I do accept that 
they are considering an amendment regarding the users panel.  

1334 However, users panels have no real power and they are advisory only. I 

would refer people to the Navigation advisory group and the national users forum 
of the Canal and River Trust, and also the Canal and River Trust council. None of 

those bodies have any power other than an advisory power.  

1335 The Middle Level Commissioners question why they should provide a safe 

haven for boats that do not meet the standards of other navigations. The vast 
majority of boats on the Middle Level that do not meet the standards of other 
navigations have only ever been used on the Middle Level. The majority of those 

that need a safe haven are those that cannot meet the excessive distance 
requirements of the Canal and River Trust. A small minority of boats need to move 



 

to a waterway where they do not have to pay for a licence, insurance or safety 
certificate because they can no longer afford these.  

1336 I come to clause 4. We have covered this to an extent already. Any sharing 
of information must be done in accordance with the Data Protection Act and, from 

this year, the general data protection regulation. The consent of an individual must 
be sought before their personal information can be shared. Personal information 

includes boat names and numbers and details of insurance or safety certification.  

1337 Clauses 6 and 7: the Commissioners already have powers to close locks. As 
you have heard, they have closed locks on days that make sense in terms of boat 

traffic, and they already have powers to require repairs to buildings, as explained 
by Mr Smith. Lock-keepers’ hours and days off are already covered by employment 

law and the working time directive. We believe that those clauses are 
unnecessary.  

1338 Coming to clause 8, any sunken, stranded or abandoned boat or vehicle is, 

as we have heard from the evidence, potentially an obstruction. Commissioners 
already have powers to remove obstructions to the waterways and prosecute 

those causing obstructions or damaging the banks of the waterways. On Canal 
and River Trust waterways, the term “moored without lawful authority” is wrongly 
used to seize and remove boats that the navigation authority has arbitrarily 

refused to re-license, or those that the owner has failed to license under section 
8 of the British Waterways Act 1983. I refer you to our reference document 

number 13, which is section 8 of that Act. This is despite the existence of a lesser 
and more proportionate penalty for failing to license a boat that comes under 
byelaw 3(1) of the general canal byelaws of 1976. Please see our reference 

document 14.  

1339 In their response to the NBTA petition, the Middle Level Commissioners 

state that a vessel would be “moored without lawful authority” if it failed to 
observe the terms and conditions of a public mooring. To remove someone’s home 
for failure to observe a term or condition is quite disproportionate, and would be 

a gross violation of the article 8 rights of boat dwellers. In any event, where terms 
and conditions are not set out in law but are imposed as a result of a power to set 

terms and conditions, it is doubtful whether the terms and conditions have 
sufficient legal force to trigger a statutory penalty for breach.  

1340 Furthermore, if terms and conditions are imposed on an essential service 

such as a mooring where no other mooring is available or permitted, the contract 
is not freely entered into by both parties and would be in breach of the Consumer 

Protection from Unfair Trading Regulations 2008—see also the case of Burnett v. 
British Waterways Board 1973, which is our reference document number 15.  

1341 The Equality Act 2010 entitles disabled boaters—all boaters, not just boat-

dwellers—not to have enforcement procedures and policies applied to them in the 
same way as they are applied to able-bodied people. Any removal of a boat for 

failure to observe the terms and conditions of a public mooring where the breach 
was due to the disability of the boater would be a breach of the Equality Act.  

1342 Similar rights apply to boaters with certain other protected characteristics 
under the Equality Act—notably, age, pregnancy and maternity. Removal of a 
boat, especially if it was someone’s home, where the terms and conditions of a 

public mooring had been breached in circumstances of illness, injury or mechanical 



 

breakdown would be similarly disproportionate. 

1343 I come on to clause 9. The Commissioners already have sufficient byelaw 

powers to regulate navigation, including in the 1987 byelaws, contrary to their 
assertion in response to the NBTA’s petition. Those byelaws do have provisions 

that relate to navigation. I am afraid I do not have a copy of the 1987 byelaws. I 
apologise; that was my mistake.  I meant to bring a copy. They already have 

adequate existing powers to make and amend byelaws. The byelaw-making 
powers sought in the Bill are so vague and widely drawn that they could be used 
to clear the waterways of any boat or boater or any class of boat or boater that 

the Commissioners wish to exclude, such as boats used as homes or boats without 
a permanent mooring.  

1344 For example, clause 9(2)(c), regarding powers for regulating the use of 
moorings, implies that byelaws will be used to fix strict mooring time limits, 
contrary to the public right of navigation, which includes the right to moor for a 

reasonable time, with “reasonable” being capable of definition only on a case-by-
case basis. That does not reflect the reality of navigating all year round, as 

weather conditions, mechanical breakdown, illness and injury can mean that a 
boat has to remain moored for longer than a specific time limit. Bargee travellers 
being resident on their boats all the time would be disproportionately and 

adversely affected through no fault of their own.  

1345 The byelaw-making process provides insufficient protection for bargee 

travellers against the arbitrary exercise of this power. For example, in 2014, the 
London Borough of Richmond-upon-Thames promulgated byelaws prohibiting 
mooring on its riparian land on the River Thames. Mooring is now limited to one 

hour, and in a tiny handful of locations mooring is permitted for up to 24 hours—
see our reference document 16 for the Richmond Council Mooring Byelaws 2014. 

In emergencies, that time limit is extended to only 24 hours everywhere.  

1346 The NBTA objected to the Secretary of State and to the council before the 
byelaws were passed, on the grounds, first, that they were repugnant to the 

general law, in that they interfered with the public right of navigation and the right 
to moor for a reasonable time—reasonable being determined on a case-by-case 

basis—and, secondly, because the byelaws endangered boaters by denying them 
safe haven in floods or other unsafe conditions, instead fining them and giving 
them a criminal record for being caught in circumstances beyond their control. 

1347 The Richmond byelaws were the result of an organised campaign of 
misinformation, prejudice and hatred against bargee travellers and boat dwellers 

by wealthy local residents who believe, contrary to the principles of planning law, 
that they have the right to an uninterrupted view of what they term “their” 
riverbank, which it is clear they do not want to share with anyone else. Bargee 

travellers cannot win when pitted against these powerful local interest groups, and 
that is why we believe that no further byelaw-making powers should be granted 

to the Middle Level Commissioners. 

1348 The proposed draft navigation byelaws, which we produce as our evidence 

document 7, were provided to the public during the consultation in 2016. They 
show that the Commissioners seek extensive and sweeping new powers, with little 
protection for the boater. In particular, the definition of “houseboat” in the 

proposed draft byelaws could be used to exclude bargee travellers, as the 
definition excludes boats that are lived on but not static. 



 

1349 I now come to clause 10. As with clause 9, we believe that the byelaw-
making process provides insufficient protection for the boating public, especially 

boat dwellers, compared with primary legislation. The Middle Level Commissioners 
already require boats to meet safety standards, so they do not need any further 

powers for this purpose. They have been doing this quite happily for a number of 
years. I refer you back to the Navigation Notes.  

1350 Some of the powers sought in clause 10 are so vaguely worded that they 
could be used arbitrarily to exclude boat dwellers from the Middle Level, or could 
lead to arbitrary abuses of power. For example, clause 10(3)(i)(ii) which allows 

“limiting the use of the vessel on the waterways to specified categories”, and 
clause 10(7), which allows the Commissioners to” revoke…registration…if it 

appears to them that— (a) the basis upon which the vessel was registered was or 
has become incorrect in any material respect; and (b) and any requirements 
imposed in respect of the vessel under the byelaws have not been complied with”, 

provide no protection for the boater. The Commissioners would be able to refuse 
or revoke a registration based on opinion, without strict factual or evidential proof. 

That would be fundamentally unjust.  

1351 I come to clause 11. Like clause 4, this clause is redundant, because all 
sharing of personal information must be done only in accordance with the Data 

Protection Act 1998 and, from this year, the General Data Protection Regulation.  

1352 Coming to clause 12, development of the waterways for recreation is 

frequently accompanied by clearances of bargee travellers and boat dwellers and 
moves to make living on the waterways untenable for our community. The article 
8 rights of boat dwellers to respect for their homes take precedence over people’s 

right to recreation or commercial operators’ rights to profit, yet on the waterways, 
the opposite is taking place.  

1353 For example, on the Kennet and Avon canal, under the Canal and River 
Trust, a concerted effort has taken place over the past 10 years to clear the 
western end of the canal of boat dwellers without permanent moorings, in favour 

of the leisure industry. For example, in August 2009 a representative of the Kennet 
and Avon Canal Trust said in a meeting with British Waterways that “He was aware 

of the need for action to regulate mooring on our stretch of the canal and to reduce 
the number of ‘liveaboards’ in this area. He said that the Trust's objective in 
reducing unauthorised long term mooring was to open up the canal to greater 

leisure cruising.” I refer you to our evidence document number 8, the minutes of 
a meeting at Bathampton on 28 August 2009.  

1354 Another example that we have heard about already is the Inland Waterways 
Association’s policy on what it terms “continuous cruising”—that is, the use of a 
boat without a permanent mooring. The IWA believes that boat dwellers without 

permanent moorings put pressure on services that are designed for use by 
occasional navigating boaters—that is, recreational boaters—and that these 

boaters should be required to travel a minimum range of 100 miles a year and a 
minimum distance of 60 miles a quarter. I refer you to our reference document 

17, the IWA policy on continuous cruising, updated in 2016. This would effectively 
clear the Middle Level waterways of bargee travellers in favour of recreational 
boating, given that the waterways only extend to a range of 100 miles.  

1355 Residential boating is the only area of boating where demand is growing 
strongly at present. For example, on Canal and River Trust waterways, where they 



 

do regular surveys, the 2017 boat owners’ survey shows a continuing decline in 
leisure use of boats and a corresponding growth in residential use of boats. Some 

35% of boats are used as the owners’ only primary, secondary or temporary 
home. The Commissioners should be responding to this demand and developing 

their waterways as places where boat dwellers can reside in their homes, either 
on permanent moorings or on a network of temporary moorings. In doing so the 

Middle Level Commissioners would be contributing to meeting identified need as 
defined by the Housing and Planning Act 2016. Section 124 of the Housing and 
Planning Act 2016—our reference document 18—states that “In the case of a local 

housing authority in England, the duty under subsection (1) includes a duty to 
consider the needs of people residing in or resorting to their district with respect 

to the provision of… (b) places on inland waterways where houseboats can be 
moored.” 

1356 I now turn to clause 13. Enforcement by third-party contractors, especially 

security and bailiff companies, would lead to widespread abuses of boat dwellers 
and their homes. For example, on 14 September 2016, Commercial Boat Services, 

overseen by a Canal and River Trust enforcement officer, evicted a vulnerable boat 
dweller. They began to tow her boat away without checking whether the boat was 
occupied. The boater woke up and was eventually persuaded to leave the boat 

after the police were called and surrounded her on the towpath. She was taken to 
hospital in an ambulance two days later, having been found in an incoherent state 

because the stress of the eviction caused her epilepsy to become critical. Those 
evicting her made no attempt to avoid harm to her, or to check whether she had 
any health conditions or needed to retrieve any medication from the boat. There 

is no documentary evidence of the eviction, but some video evidence is available 
online. I refer you to our reference document 19, which is a press release that 

includes a link to the video. It is not very long, if you wish to see it. 

1357 I will now turn to the amendments that the NBTA proposes in the event that 
you decide that the Bill should go ahead. Obviously, we hope that you decide that 

the Bill should not go ahead, but we have to be prepared for that eventuality. This 
is quite a long document. I understand that you, Mr Greenberg, in particular, have 

looked at it in a bit of detail. Does the Committee want me to go through it clause 
by clause? 

1358 CHAIR: I don’t think we need to go through it clause by clause. Is there a 

particular clause you want to draw our attention to? [Interruption.] Actually, 
Pamela, I think it’s best if you do go through it clause by clause. 

1359 PAMELA SMITH: Okay. 

1360 CHAIR: Thank you. 

1361 PAMELA SMITH: I apologise: I have forgotten something. I just want to 

refer to some of the witness evidence from this morning and yesterday. 

1362 David Thomas yesterday confirmed that no boat dwellers were being 

removed from temporary moorings by the Middle Level Commissioners. It seems 
that there is not a problem when it comes to the need to remove boats from the 

Middle Levels, so I would suggest that the powers to remove boats that they seek 
are not necessary. 

1363 The witness from the Inland Waterways Association, Mr Howes, referred to 

conflicts between recreational boaters and boat dwellers without permanent 



 

moorings regarding overstaying on visitor moorings. A study in 2011 by the 
National Association of Boat Owners showed that boaters with permanent 

moorings, who are largely recreational, were slightly more likely to overstay on 
purpose-built visitor moorings. If boaters are overstaying on visitor moorings, that 

demonstrates a need for the provision of longer-term transit moorings where 
boaters can stay for two to four weeks—either purpose-built, as is the case in 

some areas, or mooring to unimproved bank, as is the case on much of the inland 
waterways. 

1364 I have another point, which has been handed to me by our McKenzie friend. 

Regarding clause 8—I apologise for dotting around a bit—in the event that in a 
case involving a vessel or a vehicle the Middle Level Commissioners are not able 

to resolve a dispute as to whether proceedings to remove a stranded, sunken or 
abandoned boat could breach the owner’s or the occupier’s rights under Article 8 
or Article 1 protocol 1 of the European convention on human rights or the Equality 

Act, the Commissioners should first obtain an order from the court, prior to any 
such proceeding. That is an addition to our proposed amendments. 

1365 CHAIR: Sorry, is this something you are adding to an amendment? 

1366 PAMELA SMITH: Yes, I will turn to our proposed amendments now. 

1367 CHAIR: I think the key with what you are going through now is that you 

do not need to go through it line by line. If you give us the broad thrust of why 
you are proposing the amendments, that will be helpful. 

1368 PAMELA SMITH: Okay, so we propose certain amendments to clause 2. 
“Houseboat” needs to be defined in primary legislation and in a way that does not 
allow for clearances of any type of boat dweller.  

1369 “Use” in relation to a vessel needs to be defined as we have defined it, to 
ensure that the Commissioners cannot impose additional charges for passage 

through locks and bridges or for the use of specific waterways.  

1370 The definition of “vessel” must include a reference to any vessel, whether 
or not it is used as a residence and whether or not it is kept on a permanent 

mooring, again to avoid the exclusion of boat dwellers, especially those without 
permanent moorings. 

1371 In the course of the consultation in 2016, the proposed draft navigation 
byelaws were included, and the disputed definition of houseboat in those proposed 
byelaws is as follows: “‘houseboat’ means a vessel which is decked or otherwise 

structurally covered in and which is used not as a means of transport but as a 
place of habitation (whether by day and by night or the one or the other) or as a 

place for accommodating or receiving persons for the purposes of shelter, 
recreation, entertainment or refreshment, or of witnessing regattas or other 
events, or as club premises, or as an office, or as a kitchen, pantry or store place, 

or as commercial or industrial premises”. The critical defect in that definition is 
“used not as a means of transport but as a place of habitation”. That definition 

excludes boats that are used as a means of transport and as a place of habitation, 
so it needs to be made clear that those boats are not to be excluded from the 

Middle Level. 

1372 Coming to the definition of “waterway”, we think that paragraph (c) of the 
definition should be deleted in its entirety. I have already referred to some of the 



 

reasons why. It is effectively a land grab over private waters. The Commissioners’ 
argument that they wish to avoid the need for new legislation if and when 

navigation is restored as other waterways are restored and brought under their 
jurisdiction, is, I’m afraid, just lazy. If a future restored waterway is brought under 

the control of the Commissioners, the proper processes should be followed, 
regardless of the expense or the trouble. They should go back to Parliament and 

ask for new legislation to cover their jurisdiction over any restored waterways. 

1373 Turning to amendments to clause 3, there are various deletions and 
amendments. We do not believe that the Bill should go forward with powers to 

charge for registration or for the use of the waterways. In discussions with the 
Commissioners, they stated that they would provide facilities in return for 

imposing a charge. Other navigation authorities, such as the Environment Agency 
and the Canal and River Trust, provide those facilities free of charge.  

1374 The implication of their proposed byelaw-making powers is that in some 

cases, they wish to charge for the use of those facilities. If boaters are already 
paying a licence fee, and the facilities are supposed to be given in return for the 

licence fee, those facilities should be free of charge and that should be made clear 
in the legislation. 

1375 Again, it does not make sense to levy two separate charges—one for the 

use of the waterways and one for registration. There is a lack of clarity in the use 
of the terms “use” and “registration” in relation to charging. That needs to be 

cleared up and clarified so that it is clear whether the charge is for use or for 
registration. We note that registration is not defined in clause 2; perhaps a 
definition of registration is needed. 

1376 We have proposed specific terms and conditions, for the reasons that I have 
already explained. The blanket ability to impose any terms and conditions leads 

to arbitrary abuses of power and could lead to a situation similar to what we have 
on Canal and River Trust waterways where people are losing their homes for very 
minor infringements of a set of terms and conditions that do not appear in 

legislation.  

1377 The time limits that we have proposed were discussed earlier. We have 

proposed these time limits, extending the time limits put forward by the 
Commissioners, to avoid them having Henry VIII powers that could be used to 
exclude boat dwellers. It is wholly unreasonable, and quite dangerous, for a public 

body to have such sweeping and poorly defined powers, especially in a setting 
where the homes of boat dwellers and the continuing security of the occupation 

of their homes is dependent on that body. Terms and conditions must be clearly 
defined in statute to protect boaters from the arbitrary imposition of terms and 
conditions.  

1378 Further into clause 3, we suggest adding “in the event of failure to comply 
with all or any of the requirements as to notice…the Commissioners are to be 

debarred from recovering any of the charges that are subject to notification by 
legal proceedings or otherwise”. In other words, if they have forgotten to notify 

boaters about the charges, they should not be able to recover them. 

1379 I will explain a bit more why we think reciprocal registration and 
enforcement could cause problems. Navigation authorities, especially the Canal 

and River Trust, are regularly pursuing through the courts boat dwellers whose 



 

boats have been seized, who have been evicted from the waterways, who have 
no assets, and who are probably homeless, for the costs of seizing their boat. We 

do not believe that the Commissioners should have the power to pursue people to 
that extent.  

1380 Again, the Data Protection Act already covers the sharing of information 
about registration and enforcement, so any sharing of information must be in 

accordance with that Act.  

1381 Coming on to clause 8, the time limits are again much too short to provide 
safeguards to boat dwellers. We think that the time limits should be much longer 

and that notice should be given in all situations of the possible removal of a vessel. 
Otherwise, the article 6, article 8 and article 1, protocol 1 rights of boat owners 

will be violated. It can take a lot longer than 14 days to remove a boat that has 
been stranded, or has broken down or sunk.  

1382 Again, left or moored “without lawful authority” needs to be strictly defined 

to avoid abuses of those powers, such as the wholesale clearance of boat dwellers 
from the waterways. Sufficient time should be given to allow the owner to move 

a boat before that provision becomes applicable, in the event that the owner is 
unwell or has suffered a family emergency or similar unforeseen circumstances, 
or if the boat has broken down. In many cases, boat engines have very specialist 

parts that are very difficult to obtain. The older the engine, the more difficult it is 
to obtain the parts. The NBTA comes across boaters regularly who have had 

immense difficulty finding parts for a broken-down engine, and they are being 
threatened with the removal of their home as a result. 

1383 We proposed the limit of 56 days before which a boat is not considered to 

have been left or moored without lawful authority, simply because circumstances 
beyond people’s control mean that, in many cases, they need that amount of time 

to remedy a situation that has led to a boat being moored somewhere allegedly 
without lawful authority.  

1384 We think that the only situation in which notice should not be served in case 

of an emergency is where the vessel is simply being moved to a safe location, so 
the owner can reclaim it. Any boat that is used as a home should not be removed 

without notice, even in cases of emergency. If the Commissioners seek to remove 
a vessel that is someone’s home, the vessel should not be removed unless a claim 
is made in the county court under CPR part 7. Everyone is entitled to have the 

proportionality of the removal of their home assessed by an independent court, 
and to have the opportunity to defend themselves against that eviction. CPR part 

7 is the appropriate procedure. It provides for the person to put a defence, 
whereas CPR part 8 does not provide for somebody to put a defence.  

1385 To prevent inflated claims against boat owners, such as those we have seen 

made by the Canal and River Trust, the Commissioners should provide strict proof 
of any of the expenses that they seek to recover in raising or removing a vessel.  

1386 Again, the time limit of six weeks is far too short to decide that no owner 
has come forward to reclaim a boat. The owner could be ill in hospital, or abroad, 

or there could be some other reason why they have not received a communication. 
It would be unfair and unjust to remove someone’s boat in those circumstances. 

1387 I will just repeat what I was handed by my McKenzie friend. We would like 

to add an extra part to our proposed amendments regarding disputes between the 



 

Commissioners and boat owners about whether a boat is sunk, stranded or 
abandoned. 

1388 CHAIR: You want to add that to your amendments? 

1389 PAMELA SMITH: Yes. Is that acceptable? 

1390 CHAIR: I am advised by counsel that it is acceptable to suggest that as 
something to allow into your amendments.  

1391 PAMELA SMITH: Would you like us to write it out properly and email it to 
you?  

1392 CHAIR: If you could do that by tomorrow morning, that would be great. 

Thank you.  

1393 PAMELA SMITH: That’s no problem.  

1394 CHAIR: Would you do me a favour? If there are any such amendments you 
wish to add anything to, can you group them all together, do it at the end of the 
day and allow counsel for the Promoters to have sight of it at the same time we 

do?  

1395 PAMELA SMITH: Yes. [Interruption.]  

1396 CHAIR: Order. What I will ask you to do, then, Pamela, if you wish to add 
the odd word to particular amendments, is to please do that at the end of the day. 
Let’s not go through every bit right now, please. We will take care of that tomorrow 

morning, and we will make sure the counsel has sight of it. 

1397 PAMELA SMITH: Okay. I will try to be as quick as I can. There is quite a 

lot here. Most of it is actually a proposed schedule of navigation rules, and we 
should get through the rest of it quite fast.  

1398 CHAIR: We get the principle in that regard. We do not need to go through 

line by line. 

1399 PAMELA SMITH: The principle of having provisions in primary legislation 

as opposed to byelaws applies to clauses 9 and 10, the proposed amendments 
relating to the proposed byelaws and the byelaw-making powers. Regarding 
registration, it does not provide sufficient protection for boaters not to have 

specific reasons set out in law as to why registration may be refused or revoked. 
I would suggest that the only reasons registration should be refused or revoked is 

if the required safety standards are not complied with—that is, no evidence of the 
certificate is provided or it turns out that there is no certificate, there is no 
insurance in place or there is a sanitary appliance that breaches the standard—or 

if the fee is not paid.  

1400 All of those reasons should be set out in law, and no other reasons should 

be allowed to refuse or revoke a boat registration, because refusal or revocation 
of a boat registration for a boat dweller rapidly leads to the loss of their home. As 
we have seen from the previous provisions in clause 8, it could easily lead to the 

boat being seized and removed.  

1401 There needs to be a lead-in period of at least two years for the requirement 

for boat safety certificates. There is a precedent for this in the British Waterways 
Act 1995: there was quite a considerable lead-in period for requirements for boat 

safety certificates, because for some boats, a lot of work would have to be done 



 

to bring them up to standard. In a small area like the Middle Level especially, 
there would be a massive waiting list for all the available welders, gas fitters and 

so on. That would create a backlog, and people might be subject to a requirement 
to have a boat safety certificate before they could get the work done and afford 

to pay for it. Some of this work can turn out to be quite expensive.  

1402 I think I have made it clear that we believe that people’s rights to privacy 

and respect for their homes under article 8 would be violated by any provisions 
that would allow the Commissioners to supply information about them to any 
person who can show reasonable cause for wanting these particulars.  

1403 Turning to clause 12, I appreciate the Commissioners’ proposing the 
amendment that they have. I do not think it goes quite far enough, but we could 

possibly discuss the wording of such an amendment. I am pleased that they have 
proposed it. 

1404 We think clause 13 should just be deleted. We really do not think that using 

third party contractors for enforcement is a good thing at all and I have given 
several examples of evictions of boat-dwellers: one with mental health problems; 

one with epilepsy; and one instance where a boat was seized and destroyed before 
the boat owner could have the opportunity to inspect it. These sorts of things just 
should not happen. Service of notices— 

1405 CHAIR: Sorry, Ms Smith. Which clause are you referring to? 

1406 PAMELA SMITH: Clause 15—service of notices. Any service of notice on a 

boat where it is remotely believed that someone lives on the boat should be done 
on the boat as well as to a postal address, for the obvious reason that boat-
dwellers do not always have regular access to postal mail.  

1407 The rest of the amendments that we have proposed are in proposed 
schedule 5 on navigation rules. This is based on the draft byelaws, which the 

Commissioners presented with the consultation in 2016. It is slightly altered, but 
it is quite similar to other navigation rules or byelaws.  

1408 In conclusion, thank you for your time and we say, first of all, that the 

preamble to the Bill is not proved, because the Bill is unnecessary and would have 
a disproportionate and adverse effect on bargee travellers, on boat-dwellers and 

on all boaters on the Middle Level. However, in the event that the Committee 
decides otherwise, we say that the amendments that we have drafted should be 
made. Thank you very much. 

1409 CHAIR: Thank you very much, Ms Smith.   

1410 NEIL CAMERON: Ms Smith, I am not going to ask you about every part of 

your evidence—everybody will be relieved to hear that—but can I just start by 
asking you about the last point, which is whether the Bill is necessary? Can we 
turn please to divider 3 in the green bundle?  

1411 We will come back to clause 2 in a moment. However, as far as clause 3 is 
concerned, do you accept that at the moment the Middle Level Commissioners do 

not have the power to levy fees for registration or licences from people using 
pleasure boats on navigable waters in the Middle Level?  

1412 PAMELA SMITH: Yes, that is quite clear in the Nene Navigation Act 1753.  

1413 NEIL CAMERON: So, if it was thought desirable that fees or levies or 



 

licence or registration fees should be taken from pleasure boat owners, there 
would be a need for legislation, would there not? 

1414 PAMELA SMITH: Well, I do not agree that it is desirable, so I do not wish 
to comment any further.  

1415 NEIL CAMERON: But if it were considered to be desirable, you agree that 
you would need legislation.  

1416 PAMELA SMITH: I do not wish to comment any further on that. I have 
made our position clear.  

1417 NEIL CAMERON: I will not pursue that, but I will just put you on notice: if 

you do not answer questions when they are clear— 

1418 CHAIR: Sorry, Mr Cameron, it is my place to— 

1419 NEIL CAMERON: I was just going to say that Ms Smith is clear; I totally 
accept that. I reserve the right to make a submission on it and I do not want Ms 
Smith to be surprised when I say at the end, “She didn’t answer the question but 

she could have done.”  

1420 CHAIR: Fine. We are aware of what you want to say. If you want to, carry 

on to your next point.  

1421 NEIL CAMERON: If we take item 4 in your list, on clause 4, do you agree 
that under the current legislation, there is no power for the Middle Level 

Commissioners to recognise registration elsewhere, or for the other authorities—
the Environment Agency and the Canal and River Trust—to recognise any 

registration by the Middle Level Commissioners? 

1422 PAMELA SMITH: There is only one example of reciprocal registration on 
the entire inland waterways, and that is the gold licence.  

1423 NEIL CAMERON: You’ve got here “Reciprocal registration enforcement” 
and under your heading “Where existing powers are found”, you say “None”. So 

you accept that there is no existing power on the Middle Level, do you not? 

1424 PAMELA SMITH: The Bridgewater canal and the Canal and River Trust 
have a reciprocal agreement that is not set out in legislation. Their boats can use 

each other’s waterways at certain times. 

1425 NEIL CAMERON: But there is no existing reciprocal registration 

arrangement, and no power for the Middle Level Commissioners to enter into it, 
which is why you have entered “None”, isn’t it? 

1426 PAMELA SMITH: If the Bridgewater canal and the Canal and River Trust 

can do it without any specific legal powers, the Middle Level Commissioners could 
do it without any actual legal powers. 

1427 NEIL CAMERON: To put it another way, do the Middle Level Commissioners 
have any existing power to require boat owners to register? 

1428 PAMELA SMITH: No, and that is because of the Nene Navigation Act 1753. 

1429 NEIL CAMERON: The Nene Navigation Act 1753 deals with the 
requirement to permit the users of pleasure boats—of certain classes, it is fair to 

say—to use the water, but it does not relate to registration, does it? 

1430 PAMELA SMITH: Well, there seems to be quite a confusion between 



 

licensing and registration. As I have said, that needs to be made far clearer. 

1431 NEIL CAMERON: Do you accept that there is no existing power to require 

the registration of pleasure boats on the Middle Level? 

1432 PAMELA SMITH: Well, yes, there is not. 

1433 NEIL CAMERON: Thank you. And there is no power at the moment to 
prescribe standards for vessels using the Middle Level, and in particular pleasure 

vessels, is there? 

1434 PAMELA SMITH: Well, according to the navigation notes, the Middle Level 
Commissioners say that the byelaws require boats to have a boat safety 

certificate. 

1435 NEIL CAMERON: Well, you have heard what Mr Smith said about that. He 

accepts that there is no power to do that. Can you point to any power? 

1436 PAMELA SMITH: Well, they have obviously been doing it for a number of 
years. They are managing fine without having extra legislation that expressly 

permits them to do it. 

1437 NEIL CAMERON: The question was, can you point to any power? 

1438 PAMELA SMITH: Well, according to the Commissioners’ navigation notes— 

1439 CHAIR: I think we have established this line of questioning. Can we move 
to a different question? 

1440 NEIL CAMERON: Yes. There is no power at the moment to require that 
vessels be insured, is there? 

1441 PAMELA SMITH: Not in law, no. As has been said many times, the marinas 
require the boats in their moorings to be insured. 

1442 NEIL CAMERON: So in terms of the need for this legislation, if it was 

considered desirable to have registration, to have charging, to prescribe standards 
and to require vessels to be insured, there would be a need for legislation, would 

there not? 

1443 PAMELA SMITH: No, not for that whole list of things. 

1444 NEIL CAMERON: Shall we turn to charging? I will ask you a broad principle 

question that I hope will help the Committee rather than hinder it. Do you accept 
that the Middle Level Commissioners incur—I am not asking about the precise 

proportion—some expenditure in order to maintain navigable waterways? 

1445 PAMELA SMITH: According to the figures that I looked at last night, it 
appears that only about £38,000 per year is spent on purely navigational 

expenses. 

1446 NEIL CAMERON: I do not want to debate the amount with you, but you 

accept that that sum—you say £38,000—is spent on navigation. Do you think it 
equitable that no contribution is made to that expenditure by those who navigate 
the waterways? 

1447 PAMELA SMITH: There is a historic public right of navigation conferred by 
the Nene Navigation Act which was conferred in compensation for the loss of 

navigation caused by drainage. I think it is unfair that the general public should 
have that means of compensation removed. 



 

1448 NEIL CAMERON: But do you think it is fair that other members of the 
public, through rates, levies and grant funding, have to pay for the cost of 

navigation when those who exercise the right to navigation do not have to pay? 

1449 PAMELA SMITH: They are not paying for the cost of navigation, they are 

paying for the cost of drainage and related work. 

1450 NEIL CAMERON: Yes, but you have agreed that part of the expenditure—

we disagree on the amount—is used to maintain navigation. If not those people I 
have listed—the agricultural ratepayers, the councils that are levied and the other 
people who contribute to the Middle Level expenditure—who else is paying for the 

navigation? 

1451 PAMELA SMITH: Those people are paying to maintain some of the richest 

and most productive farmland in the country. They are not paying for navigation. 

1452 NEIL CAMERON: Who is paying for it then? Even if it is £38,000 a year, 
who is paying for it? 

1453 PAMELA SMITH: I am afraid I cannot answer that question. I do not know. 

1454 NEIL CAMERON: So should it be recorded that you do not think it is 

equitable for those who use the waters— 

1455 CHAIR: Mr Cameron, Hansard will be recording this. We do not need to 
delete Hansard, I expect. Please move on to your next question. 

1456 PAMELA SMITH: You would be putting words into my mouth if you 
recorded that. That is not what I said. 

1457 CHAIR: Mr Cameron, move on to the next question. 

1458 NEIL CAMERON: Yes, certainly. Can I just ask about one of your proposed 
amendments to clause 3(5)? You are suggesting, I think, but tell me if I have got 

this wrong, in the schedule of amendments at page 3, that notice of the charges 
should be individually served on all boats in the waterways and that, if it is not, 

the Commissioners would be debarred from recovering those charges. Is that your 
suggested amendment? 

1459 PAMELA SMITH: As we have said, we would prefer that the Bill not go 

through at all, but in the event that it has to become law, that is one of the 
amendments we have proposed. 

1460 NEIL CAMERON: Do you agree that it would be impractical to require the 
Commissioners to serve notice of the charges on all individual boats? 

1461 PAMELA SMITH: No, not at all. 

1462 NEIL CAMERON: On clause 4, on the reciprocal arrangements, on behalf 
of the Commissioners I want to understand what the concern is. As I understand 

it, your concern is—you may tell me if I am wrong—that the Commissioners will 
act as agent for other navigation authorities. They might act on behalf of the Canal 
and River Trust or the Environment Agency in enforcing matters that have 

occurred on other waters. Is that the concern? 

1463 PAMELA SMITH: That is one of our concerns. 

1464 NEIL CAMERON: In clause 4, if the Middle Level Commissioners were 
enforcing a failure to pay a fee for registration when registration elsewhere 



 

enabled someone to use the Middle Level waters, would that be objectionable to 
you? 

1465 PAMELA SMITH: We do not believe that boaters should have to pay a fee 
to navigate on the Middle Levels. 

1466 CHAIR: I think we have established this difference of opinion here. Are 
there many more questions to come, Mr Cameron? 

1467 NEIL CAMERON: I will cut out most of them and deal with them in 
submissions. I would like to deal with one point. Can I just ask you about the 
byelaw-making powers? You have expressed concern about that and I hope that 

this might help the Committee as well. Have you got clause 10 of the Bill there? 

1468 You have expressed concern—on page 11—about clause 10(7). You have 

said that revocation of registration should not be at the discretion of the 
Commissioners. This is just a simple question—I am sure you were aware of this—
but are you aware of the provisions that follow, which give the boat owner who is 

threatened with revocation a right to make written or oral representations and 
then power to go the magistrates court? Were you aware of that? 

1469 PAMELA SMITH: That is a very onerous process for a boat owner to have 
to go through, especially if revocation is revoked or refused on a belief, rather 
than on factual evidence and strict proof. 

1470 NEIL CAMERON: But do you agree that the boat owner is given the 
opportunity to go to the magistrates and to persuade them that the refusal or 

revocation is unreasonable? 

1471 PAMELA SMITH: Why should a boat owner have to go through that 
demanding and intimidating process in the first place? 

1472 NEIL CAMERON: It is not for me to answer questions. But do you agree 
that that would give the boat owner access to an independent court that could 

make an independent adjudication? Indeed, in a magistrates court, it would be a 
local court as well. 

1473 PAMELA SMITH: I think it is very likely that the boat owner would not win. 

In our experience, many, many of our clients are people who try to defend 
themselves against similar sorts of court action, and even when they have a good 

case and even when they are in the right, they fail because they are not properly 
represented, they are not able to access legal aid, they do not understand the 
procedures and they lose their homes, because of facts like that. I do not think it 

is at all justified that a boat owner, especially a boat dweller, should have to go 
through that kind of process just to ensure that their boat is registered. 

1474 NEIL CAMERON: A last point, to end on something that I hope is positive, 
with clause 12 you would welcome, would you, the inclusion of the provision of 
making provision for those who dwell on boats one of the functions to be 

performed by the Middle Level Commissioners? 

1475 PAMELA SMITH: If the Bill has to go through, then obviously we do 

welcome it. We would like, as I said, to look at the wording in a bit more detail. 

1476 NEIL CAMERON: Of course. 

1477 CHAIR: Thank you. Tulip Siddiq. 



 

1478 TULIP SIDDIQ: Thanks for your evidence. Clause 8—do you feel that 14 
days’ notice is too short? I think you said that about removing any boats. Will you 

elaborate on that, please? 

1479 PAMELA SMITH: Any procedure to remove someone’s boat, if they live on 

their boat, is an extreme and drastic procedure, and 14 days’ notice is just not 
enough. 

1480 TULIP SIDDIQ: You mentioned the fact that you felt that there was no 
voice for your association on the board. You have obviously made it clear that you 
are against this Bill on merit. Would it have made a difference if you had had some 

sort of say on the board, or if you felt that there were board members who 
represented you? 

1481 PAMELA SMITH: As I understand it, the law does not allow anyone who is 
not a large landowner to become a Middle Level Commissioner. I would— 

1482 TULIP SIDDIQ: Sorry, I will clarify the question. I suppose I am asking, if 

you had had people on the board who did represent you, do you think that your 
view on this Bill would have changed? Would it have made a difference to your 

opinion? 

1483 PAMELA SMITH: Probably not, no. Although unfortunately, even if we 
were represented on a board consisting of, say, 10 or 12 members, there is no 

guarantee that one seat for a boat dweller would be able to outnumber or outvote 
provisions proposed by the other board members. As with any board of directors, 

a board member on their own, representing a different interest group, can easily 
be outvoted. 

1484 CHAIR: Thank you, Ms Smith, for your evidence. 

1485 ALEX SOBEL: You have obviously put forward quite a number of 
amendments. You have put forward an amendment where you have put criteria 

in terms of registration, how registration can be revoked. Are you opposed to 
registration in principle? Forget about the charging regime, but are you opposed 
to the idea of registration in principle on the Middle Level? 

1486 PAMELA SMITH: I think there is a bit of confusion about what registration 
and charging actually are. It would be good if the Commissioners could define 

those more precisely. It depends what you mean by registration. If registration is 
simply the Commissioners knowing which boats are on their waterways, in 
principle, I do not think we would have an objection to that, but one of the 

attractions of being on the Middle Level waterways is that it is a waterway where 
you do not have to comply with terms and conditions that are not set out clearly 

in byelaws; you are not subjected to the same kind of draconian power that, sadly, 
some other navigation authorities exercise, so it is an environment where, as a 
boater and a boat dweller, you have a bit more freedom from the intrusive exercise 

of authority. 

1487 ALEX SOBEL: Would you like to see an improvement in facilities for boat 

dwellers on the Middle Level? 

1488 PAMELA SMITH: Well, I think at the moment that the facilities that are 

there and the boat dwellers who are there manage quite well as things are. 
Obviously, it would be good if there were more facilities, but the provision of 
facilities in itself is not in our eyes a compelling reason for having this Bill become 



 

law. 

1489 ALEX SOBEL: If the Middle Level Commissioners were to bring forward new 

facilities for boat dwellers, who do you think should pay for those? 

1490 PAMELA SMITH: I don’t think I can really comment on that. It depends on 

a lot of other variables, such as whether there is a licence fee or registration 
charge and so on. It also depends on whether provision was made as a result of 

requirements in the Housing and Planning Act 2016. It is difficult to answer that, 
I am sorry. 

1491 CHAIR: Thank you, Alex. Thank you very much, Mrs Smith. I would like to 

call our next Petitioner, Nigel Moore. Thank you Mr Moore, please make your case 
for your suggested amendments and introduce yourself to the Committee first of 

all. 

1492 NIGEL MOORE: My involvement in boating began when I decided that 
having a narrowboat would be an achievable goal in terms of having a habitation 

that I could come and go from while I was travelling around the world—something 
that I could leave. I got an estimate of how big a boat could get around the 

Whittlesey Dyke bend so I could get on to the Middle Level and be everywhere. I 
managed to find a more or less permanent mooring in an offline basin in west 
London and started fitting it out. I was taken on by the boat repair and 

maintenance service there. I eventually took that over. We did work on repairing, 
maintaining and fitting out boats both here and abroad. Eventually, the director 

of our landlord’s company died and I was asked whether I wanted to take over 
that company, which I did. 

1493 That rather put me in the firing line of a lot of redevelopment in which both 

British Waterways’ board and independent people were involved. So I was 
involved in trying to get planning law locally in place for preserving waterside 

facilities. I ended up also being on the London Mayor’s Thames and waterways 
steering group, which was responsible for the Blue Ribbon Network policies in the 
London plan. 

1494 The positive outcomes of that did not do us much good when we ended up 
getting evicted from the boatyard. After about four weeks, British Waterways, 

which waited to see which boats would hang around and which would go, served 
the section 8 notices—much as is being proposed in the Bill—on the half-dozen 
boats left. For the next seven years I ended up in simultaneous High Court 

litigation over land ownership, riverside ownership, the rights of the boats to be 
there and whether section 8 was applicable or not. 

1495 As a result of the fairly wide exposure that those cases had among the 
boating community, I have become involved with a lot of other people with similar 
problems. 

1496 CHAIR: May I ask something, Mr Moore? Some of your cases have been 
referred to—is that correct? 

1497 NIGEL MOORE: I am the eponymous Moore in those cases. 

1498 CHAIR: Yes. In 2009— 

1499 NIGEL MOORE: I have also been involved in other people’s problems, as I 
say. For the last three years I have been helping out another boater, again subject 



 

to a section 8 seizure of the boat. Finally, we ended up in the High Court on that, 
where I was trying to argue on his behalf that the use of this sort of procedure, 

when you do have specific legislative sanctions for, for example, the failure to 
have a river registration or a canal licence, is against the Human Rights Act, 

because it is disproportionate. The immediate effect of a boat’s seizure is a 
minimum £5,000 to £5,500—if you turn up saying, “Well, I’ll get my boat back,” 

you have to pay to get that boat back. Then, legally speaking, the authority has 
to address the question of why it did it, which was whether you were registered 
or licensed, and that becomes another whole set of actions to which the boater is 

subjected, which he could have been faced with without having to go through the 
thousands and thousands of pounds of boat seizure. 

1500 I have to say that I failed miserably in terms of getting the courts to 
acknowledge that it was only right that the authorities should pursue the less 
onerous sanctions available, rather than go through to the maximum penalisation 

that these section 8 boat removals entail. That puts an extra emphasis on the 
importance of giving people these sort of powers, because there is not in practical 

terms a legal protection. The courts are very firm on not looking behind the 
managerial decisions of the particular authorities that have these powers. 

1501 I was made aware of this Bill only about 10 days to a fortnight before the 

deadline for putting in a petition. I am not holding the Middle Level at fault on 
that. I was heavily involved in other things with other people. It was brought to 

my attention. I have not objected, as you can see in my petition, to the whole of 
this Bill, regardless of what I might feel about it. In part, that is for pragmatic 
reasons and time constraints that I had. In my opinion, much of the Bill is 

desirable, but I think few would fancy eating the curate’s egg, which is what I 
would define this as. 

1502 CHAIR: So you think basically the Bill is desirable. Would you like to go 
through the proposed amendments that you would like to draw our attention to? 

1503 NIGEL MOORE: The two that I have identified in the petition are the 

defining of “the waterways” to include adjacent waters, and the inclusion of the 
boat removal powers “without lawful authority”, which is the basis of all the section 

8 boat removal powers that are exercised by, for example, the Canal and River 
Trust. 

1504 I will deal first with the definition of waterways to include all the adjacent 

and contiguous waters. It has been said by Mr Cameron that there is a principle 
that those enjoying benefits should contribute to them, but that does rather 

overlook the fact that Parliament has already decreed that pleasure boats should 
not be so charged. I touched on the legal historical reasons for that yesterday, so 
I will not go over it again. 

1505 It would be useful to go to the first of my exhibits, in tab 11. This is a record 
of three particular lawsuits where navigation authorities sought to have the users 

of alternate facilities such as bridges pay their way towards the upkeep. They were 
navigation authorities. The work that they were approved to do that needed 

cutting through fords, for example, meant that for the public right of way to 
continue, they would have to build a bridge over their deepened waterway. For 
example, the first page deals with the Medway Navigation Company being 

empowered “to make the river navigable, and to take tolls”. The last paragraph 
says: “they having forty years ago destroyed a ford across the river in the common 



 

highway, by deepening its bed, and built a bridge over the same place, are bound 
to keep such bridge in repair, as under a continuing condition to preserve the new 

passage in lieu of the old one, which they destroyed for their own benefit.” The 
other two cases highlighted duplicate that same principle. That is what I am saying 

is the situation here. That is why Parliament has said that the Commissioners are 
to be liable for the maintaining of the navigations that had been prepared in lieu 

of that which had been beforehand. That is the essential principle. 

1506 If the statute has provided that a class of user should be free for the existing 
system, some positive extra facility has to be committed to in justification of a 

new lot of charges. There can be and is, I would say, no possibility even for such 
improvements to be proposed—not that there are any proposed for the area. That 

especially applies to land that is not within the current jurisdiction of the Middle 
Level Commissioners, to land that is private land alongside, just because they 
have waters that are contiguous with their own. So the justification could not 

possibly apply, and even if you were to take the proposed provisions of facilities 
along the existing waterways, that is never going to help someone in their own 

boathouse on their own private land, for example. 

1507 I have noted in paragraph 12—that was in tab 10—that it would be unlawful 
for the MLC then to be granted any right to overturn this principle of law that we 

have seen in the cases I referred you to. They cannot lawfully be permitted to levy 
charges for any benefits arising from works that they are already obligated to 

provide. By way of comparison, on the Thames, where the Thames conservators 
were granted powers to improve navigation and to require a registration from 
users of the improved river, all such private contiguous waters were specifically 

exempt from the registration demand. That was the case even though the 
definition of “the Thames” embraced all public navigable waters, all the creeks and 

streams were within the Thames—it was wherever the Thames water flowed. 
There was a recent appeal judgment on this whole question of whether a couple 
of marinas on the Thames qualified as adjacent waters and did not fall within the 

Thames. The judgment went against the boaters in those marinas, but that was 
on the basis that the court found, rightly or wrongly, that the public right of 

navigation extended into those areas of water and they could not therefore be 
considered private and for private purposes. 

1508 The crucial definition of “the Thames” for the purposes of the 1932 Act, 

which still has force, was that, additionally to the upstream and downstream 
points—that is in tab 12, on the second page, under section 79—“every part of 

the Thames through which Thames water flows including all such backwaters, 
creeks, side-channels, bays and inlets connected therewith as form parts of the 
said river: Provided that all private artificial cuts for purposes of drainage or 

irrigation and all artificial inlets for moats, boathouses, ponds or other like private 
purposes already made or hereafter to be made…shall be deemed not to be parts 

of the Thames for the purposes of any provisions of this Act relating to rights of 
navigation and removal of obstructions and dangerous erections”.  

1509 So whether or not the boats of such owners could very naturally navigate 
from their private boathouses into the Thames, because they are on adjacent and 
contiguous water—and they could do that at any time—the statutory regulation 

over such a boat’s rights to navigate on the Thames only bit on entry into the 
Thames. Even though they are within their own land, enjoying the benefit, as it 

were, of the level of water that is being maintained by the Thames conservators, 



 

who had both drainage and navigation responsibilities, they were exempt from 
this registration scheme. It is quite an alien thing to what the Middle Level 

Commissioners are now proposing. 

1510 As noted in my statement, I had suggested that if the Middle Level 

Commissioners were insistent on extending their powers of control beyond their 
current jurisdictional area, they should at least have reference to and include the 

exemptions that were used by the Broads Authority. I believe that was touched 
upon in this morning’s evidence. My apologies, there is no disrespect intended; I 
was not here to hear, so whatever I am saying now is oblivious to what was said. 

The Broads Authority Act, although I take exception to it, none the less, does 
include clear exemptions, in terms of their registration control over adjacent 

waters as they defined it. The response that I got from the Middle Level 
Commissioners that this only exempted small unpowered boats under three 
metres is factually incorrect. 

1511 I would like to take you to tab 13, if I may, which is a report by the director 
of the waterways and solicitor and monitoring officer of a navigation committee 

over the Broads Authority Act 2009, when they are dealing with tolls in adjacent 
waters. This report specifically states in paragraph 1.2 that the definition, under 
the Act, “does not include…(d) any waters which are used for mooring or 

navigation only by the owner of the land upon which those waters are situated; 
or (e) any waters which are used for mooring or navigation only by an occupant 

of an adjoining residential dwelling.” What we have here is a very clear correlation 
with the same sort of exemption as was in the Thames Conservancy Act 1932, 
which still applies. If you have your own private waterway built within your own 

property, adjacent to and contiguous to the Thames or to the Broads, you are not 
within the definition of adjoining waterways, or the Thames. 

1512 The only element of the Broads Authority Act that the Commissioner’s 
comments can have reference to is the exemption provided for any “unpowered 
vessels having a block area of less than 13 square metres are not liable to pay 

tolls or similar charges whilst in adjacent waters, although vessels over 6 square 
metres will need to be registered.” The implication here, I presume, is that they 

will not be charged for it, but they will need to be registered, and that is as far as 
the exemption under this Bill goes. It should be obvious that this has no application 
to the question of what comprises adjacent waters for the registration purposes, 

because the private boats of whatever size, powered or unpowered, on private 
waters, are not subject to the registration requirement in this Broads definition, 

because they are not classified as being on adjacent waters, so the exemption 
over the small unpowered craft relates to boats that are on what they qualify as 
adjacent waters. 

1513 Additionally, section 16 of the Broads Authority Act provides, as the report 
says in paragraph 3.2.1, that “Vessels moored in commercial premises”—which 

would be, for example, boatyards and marinas—“which are not in use for 
navigation, residential or commercial purposes, and are moored in order to be 

serviced, repaired, stored or being offered for sale are also exempt from the 
requirements in adjacent waters.” Again, if you are to have an extension of waters 
under your authority for registration extending into places like boatyards and 

marinas, as the Broads Authority has done, this is a sensible provision for boats 
that are not going to be going out into the authority’s area for navigation, because 

they need to worked on. That is a sensible exemption to make.  



 

1514 In paragraph 2.1, the report also says: “In addition to the exemption 
contained in the Act...the full Authority at its meeting on 27 March 2009 discussed 

a proposal that boats which are out of commission for a long period whilst being 
repaired in adjacent waters should, on application, be exempt from paying a toll. 

It was agreed that, subject to the Bill (as it then was) receiving Royal Assent and 
to consultation with the Navigation Committee, this exemption be included in the 

annual schedule of tolls.” No such method—effectively a waterways version of 
declaring SORN—has been countenanced by the Middle Level Commissioners, 
despite my recommendations.  

1515 By contrast, in paragraph 3.2.2 the Broads Authority report states: “In 
addition, and as already indicated, the Authority agreed at its meeting on 27 March 

2009 that there be a further exemption for vessels in adjacent waters which are 
out of commission for a long period whilst being repaired/restored by the owner, 
and not otherwise covered by an exemption above. This exemption applies on 

application by the owner.” It should be remembered that private boats on private 
waters owned by the boat owner are not to be classified as “in adjacent waters”, 

so this additional exemption cited would apply to boats in marinas and boatyards. 

1516 Therefore, the MLC proposals go way further than any preceding legislative 
impositions on private boating rights within private waters, and moreover they do 

so with absolutely no proposed consideration by way of navigation improvements 
to those adjacent waters, let alone the main thoroughfare. 

1517 It is also probably of some value, by way of comparison—because 
comparisons have been made between what the Middle Level Commissioners and 
other navigation authorities would like to have—to say that the requirements of 

the Canal and River Trust in respect of the rivers and river navigations with still-
existing public rights of navigation are even more constrained than those on the 

Thames, for example, because the regulatory provisions under the British 
Waterways Act 1971 apply only to the main navigable channel of the specified 
waterways.  

1518 That was also part of the latest court case that I was involved in. The judge 
decided against the argument that we proposed—that the “main navigable 

channel” had the same meaning that had been used in the ’68 Act and the ’65 
byelaws, and referred to the channel that they were liable to maintain—but her 
acceptance of the Canal and River Trust’s argument that it meant bank-to-bank 

also included the fact that the term “main” navigable channel excluded everything 
that was alongside it, so that creeks, tributaries, marinas and any waters to either 

side that feed into the main navigable channel were excluded from the registration 
scheme. 

1519 CHAIR: You said you had two main points to make. That was your first 

point, in terms of the adjacent waters and your interpretation that other laws in 
these areas effectively don’t—that the Middle Level Commissioners are asking for 

greater powers than is the case in adjacent waters to the Thames and the Broads. 
That was your first point.  

1520 NIGEL MOORE: That’s right. 

1521 CHAIR: You said you had a second main point to discuss. 

1522 NIGEL MOORE: If I am not going to go through it, can I refer you to the 

rest of what I had written on the adjacent waters—either to take it as read or to 



 

go through it? I have not got that much more to say. Shall I take you through it 
then?  

1523 I did point out in my statement that relying on what other authorities have 
as powers is not a justification for why we should have them too. Just because 

other authorities have been given powers, that is not necessarily a good reason 
for giving somebody else powers, because it can turn out, when you look back and 

see how those powers have been used, that it was a very bad idea, and they ought 
not to have been extended to anybody else. There is a considerable problem that 
arises from the impossibility of determining who on earth will be in charge of the 

authority using the powers regarding how they use them, and what preference 
will be given to alternatives in particular situations.  

1524 As I have mentioned here, and have exhibited in tab 14—I will not take too 
much time going through it with you—I thought it was of interest to include as 
much as I did of day six of a Select Committee hearing, the same as this, into the 

powers sought by British Waterways back in 1993, with their 1990 British 
Waterways Bill. A lot of the principles being brought forward here are the same 

sorts of principles that British Waterways, at the time, were presenting to the 
Select Committee. They were saying, “Other people have these powers—why 
shouldn’t we?”  

1525 In paragraph 28, referring to those minutes, which comes towards the back, 
the counsel for British Waterways had said: “I fundamentally rely on the fact that 

similar powers exist in the hands of many similar bodies.” The Chairman summed 
it up, towards the end of the day, as: “Mr Drabble's reaction to it was, ‘Well, the 
Gas and Electricity Board and the railways and all that do it.’” The Chairman then 

said: “I am sure they did it. I am sure they enjoyed it. I am sure it went through 
here in about ten minutes, but faced with a thoughtful sensitive Committee, which 

do not willingly put new criminal offences on the Statute Book, will you think 
again?” 

1526 In fact, the offending clauses to which they were referring were dropped. 

They were, interestingly enough, mooring offences, which in themselves, as 
byelaws that gave control over how long you should moor and whether you should 

be able to be given a direction to moor, would as such have been fine. What the 
Committee found offensive was the idea that they should be automatically making 
boaters criminals for doing that, and the set of those mooring clauses included the 

nasty little provision that all such boats in breach would be subject to the section 
8 removal of boats from the waterways—so we have removal powers if you 

breached a mooring provision. Those clauses were dropped in that Bill, but of 
course the problems of mooring control remain, and British Waterways and their 
successors have found other ways around that. 

1527 The Commissioners’ response to my petition on this issue also claims the 
importance of ensuring that the provisions ensuring boat safety and insurance 

extend to marinas in adjacent waters. As we have heard, the adjacent marinas 
already do that on their own behalf, which is a sensible business provision. So, if 

you are talking about somebody with their own boat, within their own boathouse 
on their own private property, that sort of thing would probably be sensibly applied 
by themselves for their own sake, but it would not adversely affect anybody else. 

1528 The other point that they made was the desirability of extending the 
provisions of the Bill to adjacent waterways, because they envisaged that if there 



 

were currently un-navigable waterway lengths that they would bring into a 
navigation usable by the public, then they would want the provisions of this Bill—

[Interruption.] 

1529 CHAIR: Sorry, that’s our cue to adjourn. I think you are going to move on 

to your second point on our return—is that right? 

1530 NIGEL MOORE: Yes. 

1531 CHAIR: Okay, we will go through your second point on our return. The 
Committee is suspended. 

Sitting suspended. 

On resuming— 

1532 CHAIR: I think we left it with your evidence, Mr Moore, and your 

submission. I think you had just finished your first substantive point and were 
moving on to your second one.  

1533 NIGEL MOORE: Well, Mr Chairman, what I actually got to was mentioning 

the last point on the first issue without giving the response to it. The Middle Level 
Commissioners’ response was that having adjacent waters, as it were, included in 

the Bill would allow them to apply the provisions of the Bill to any further extension 
of navigable waterways. My brief response to that is the British Waterways Board 
and their first registration scheme in 1971. Later legislation provided that if any 

additional waterways were going to be added to the British Waterways portfolio, 
that would be made by order of the Secretary of State, and any such order may 

include a provision that the 1971 registration provisions would apply to such 
waterways as were transferred. My suggestion is that something as simple as that, 
to that effect, would accomplish what they have sought.  

1534 That takes me on to the power to remove vessels. My objection is restricted, 
on this, to the sentence where they are entitled to remove vessels without lawful 

authority. It is accepted that the power to remove vessels causing obstruction to 
others, pollution or whatever is a vital element of the navigation authority’s 
powers. My objection is to the employment of the catch-all vagueness in the terms 

of clause 8(3), which in my opinion from observation over years is open to abuse 
and to contentious interpretations that are no good either for the navigation 

authority or for boaters. The term “without lawful authority” in the Bill is not 
defined anywhere in part 1, either.  

1535 Similar clauses in the legislation of other navigation authorities has always 

been taken to refer to the requirement for vessels used or kept in the waterways 
to be registered or licensed, in the absence of which they are left or moored therein 

unlawfully. Yet the Commissioners have specifically claimed in their response that 
their use of the term is not intended to be used that way. It is to be used as a 
means of controlling mooring, not as a last-ditch sanction under the proposed new 

registration requirements, which is a little extraordinary, and in fact worse than I 
had feared. My suggestion to the MLC had been that if the clause was intended as 

a severe enforcement of its new registration requirement, the far preferable 
relevant wording of the Environment Agency (Inland Waterways) Order 2010 

should be substituted, because that is very clear and unmistakable about what it 
applies to.  

1536 It should be noted that the Environment Agency already had powers to 



 

remove sunk, stranded or abandoned vessels in separate and distinct legislation. 
When it came to broadening its registration application, it introduced this ability 

to remove boats that were there unregistered. The Commissioners say that that 
was not what they intended—it was just to be for mooring. There are several 

objectionable facets to this proclaimed intent to use so draconian a power simply 
to control moorings. It introduces a rehash of the arguments that were made 

between British Waterways and the Select Committee that I referred to earlier, 
where it had sought these clauses on control of moorings that would render any 
boats in breach of them liable to the removal powers of section 8—exactly what 

the Commissioners are seeking now.  

1537 Had British Waterways been prepared to accept back then the sensible 

suggestion that moorings control need not involve criminal sanctions and removals 
of boats from the system, the present day problematic situation that it genuinely 
has in certain areas would have been avoided with clear clauses that enabled 

control of moorings. It was the desire to have this sort of sanction that the 
Commissioners are seeking that led to those clauses being dropped from the Bill. 

It is open to the Commissioners under the terms of the Bill relating to byelaws to 
draft appropriate controls enforcing the conditions of where, how and for how long 
to moor and what sanctions there should be for that. They do not need, nor is it 

desirable that they or anybody have, powers to seize, destroy and sell the boats 
involved. That is an almost inevitable consequence of boat removals, due to the 

huge expense involved.  

1538 As I said, with the people that the Canal and River Trust uses, it is a 
minimum of £5,000 to £5,500 just to pull the boat out of the waterways using 

their contractors. Before you go anywhere, if you are a boat owner and you have 
had your boat seized, that is a sum that you have to pay. If you have a boat that 

is worth very little, maybe not even as much as the cost of pulling it out, you have 
lost your boat.  

1539 In fact, the website published by the Canal and River Trust on how it deals 

with these things says that if the boat is worth £3,000 or less, they will simply 
destroy it; they cannot even get their money back on it. They will bill the boat 

owner for the remainder and for the cost of that. If the boat is worth more than 
£3,000, the website says that they will look to sell it to recoup some of the money 
they have spent on getting it back. Again, if they take a valuable boat, the owner 

cannot get the money to retrieve the boat by paying the cost of the removal and 
storage; the boat can be sold at whatever price and the boater can still be liable 

for umpteen thousand pounds. That goes to extraordinary lengths in some 
instances—in fact, to the hundreds of thousands of pounds. It is a complete 
ruination of the owner in the first place.  

1540 Without going through them, I would say that the 1993 debates that I put 
in here are worth reading as background to this whole argument, and they are 

pretty much the same as what is being presented here. To use the standard 
wording of “without lawful authority”, which appears in a huge amount of 

legislation, to bear a meaning at variance with the usage in all comparable 
legislation is frankly ridiculous. To use it in circumstances where no identifiable 
offence has been legislated in a byelaw under the Bill is worse. The end result is 

bound to be legal wrangles, even though the basic principle was settled in the 
Appeal Court decision of 2013 in one of the later of my cases.  



 

1541 Look at tab 16, for example. This is from the website “Nearly Legal: Housing 
Law News and Comment”. It is an article that came out soon after the publication 

of the Appeal Court judgment in my case. The heading is: “Without lawful 
authority? The houseboats strike again”. It had been in the legal press for quite a 

while by this stage. The second paragraph says, “it may raise a much more 
fundamental issue: what does ‘without lawful authority’ mean?” It goes on to 

debate the pros and cons, what it means and how you apply it, and of course it 
refers to the fact that the phrase is used in a lot of legislation. My simple answer 
to that, which I put in a later comment, is that whenever you use the phrase 

“without lawful authority” you are referring to a particular lawful authority that is 
required in the Act in which it is embodied. Without a particular statute or clause 

that lays down the law that must be obeyed, the phrase itself is meaningless. 

1542 For example, with the British Waterways legislation, the sentence referring 
to any boat “left or moored therein without lawful authority” was added to the 

original straightforward powers to remove boats that are “sunk, stranded or 
abandoned”. The simple “sunk, stranded or abandoned” removal powers came 

from the times of the British Transport Commission, but 1983 was a few years 
after they first published their byelaws making licensing of boats on the canals 
compulsory, so in the ’83 Act they were able to bring in an addition that said, “The 

removal powers will also include boats left or moored within our waterways 
without lawful authority.” You have an immediate reference to what that lawful 

authority is. It was either, in the situation of the canals, a pleasure boat licence, 
or, on the rivers, where you did not need a licence, a pleasure boat certificate. In 
either of those situations, regardless of whether your mooring was perfectly legal, 

you would be left or moored in the waterway unlawfully because you did not 
possess the requisite licence or certificate. It has a direct reference. In the Bill, we 

have reference to absolutely nothing. We have a potential for it to be there if 
byelaws were created that made things an offence, and that only. 

1543 Let me emphasise this by referring to the case itself and reading a brief 

quote from the Appeal Court judgment. That is in the NBTA evidence at tab 9, 
sub-tab 1. On page 10, Lord Justice Mummery says: “If what the claimant was 

doing was not a legal wrong, he was entitled to do it. If he was entitled to do it, 
he was not doing it ‘without lawful authority’ within s.8, because the law allows 
him to do what it did not prohibit at common law or by statute.” That is the 

straightforward understanding of the Appeal Court as to the effect of “without 
lawful authority”: it has to refer to something that is forbidden without that 

authority. It is not a question, as the High Court judge had determined, that if 
permission had not been given by the relevant waterways authority for a boat to 
moor somewhere, you are without lawful authority because the navigation 

authority is the lawful authority, and if they have not given permission, you are 
unlawful. That is not how the constitution of this country works. That was the 

conclusion of the Appeal Court judge. That is the sort of consideration that must 
be looked at when you have another navigation authority coming along and 

saying, “We want powers to throw people off the waterways if they are without 
lawful authority,” and they have nothing to refer back to as to what that lawful 
authority is to be, and they have specifically rejected the idea that it is anything 

to do with the registration of craft that they are looking for. They are saying that 
it is to do with the moorings. 

1544 I have since seen the Commissioners v. Marner judgment that the 



 

Commissioners refer to in their responses. That is simply setting that the 
landowner can move a boat off his land, which is perfectly correct. Quite frankly, 

given that, why the Commissioners should desire to have an extra power to throw 
such a boat off their network altogether is a puzzle, especially in the light of the 

evidence from Mr Thomas that even sunken boats on land that they do not own, 
even though it is within their jurisdiction, would not necessarily concern them. 

They would have to see what the individual circumstances were. This desire to 
have an extension of power to throw it off the waterway, to me, is extraordinary. 

1545 I have noted that “without lawful authority” has got to relate to an 

identifiable breach of a law. That is what the Commissioners seemingly fail to 
appreciate in their responses to my point on this. They seek a power to remove 

vessels from the waterways on the grounds that they have not consented to a 
particular mooring, whether on their own or others’ behalf, even though no 
statutory offence has been shown. That is unconstitutional. Equally, there are no 

statutory demands within the relevant legislation for boats to be only moored while 
in the process of an active navigation. This harks back to one of the elements in 

British Waterways legislation as to conditions for licensing a boat if it does not 
have a place to be permanently kept. There is nothing like that in this Bill for this 
to refer to. If there had been, there would have been and ought to have been an 

appropriate control law incorporated, rather than this draconian nonsense that 
they can remove these boats, effectively in most cases having them seized. 

1546 The response refers to public moorings, claiming that the term “without 
lawful authority” would apply to a boat “where it failed to meet the terms and 
conditions of the mooring”. If enforceable terms and conditions are going to be 

applied to public moorings, appropriate sanctions can be provided for in the 
relevant byelaws concerning such moorings. Asking Parliament for powers that 

even the notorious British Waterways claimed, however disingenuously, to be 
inappropriately drastic and expensive for such a purpose reveals a severe lack of 
research into the history of this sort of waterways legislation and the responses of 

previous Parliaments, and a lack of sensitivity to the human issues involved in 
desiring to exercise such draconian powers for such trivial ends. 

1547 CHAIR: I think we’ve got that particular line of argument. What you are 
saying, in a very erudite fashion, is very clear. Are there any other points that you 
would like to make before summing up? 

1548 NIGEL MOORE: I would like to point out that the problem that arises when 
you have draconian powers is that you have no control over who is wielding them. 

It is not that the Middle Level Commissioners—the ones we are dealing with here 
and now—are necessarily going to be oafs, throwing their weight around, but there 
is absolutely no statutory constraint or governance here to ensure that that is not 

what happens.  

1549 We have the example of boat removal powers, which I have referred to in 

terms of the Environment Agency order. They have the power to remove boats 
from the waterways if they have failed to be registered. The interesting thing is 

that, ever since that order came out, they have prosecuted about 350-odd boats 
for failure to register them under the new order. In terms of removing the boats, 
which they could equally do, on the Thames, where a huge number of these boats 

were being affected, they removed none whatsoever. Out of all the Anglian 
waterways, the Medway waterways and others for which the Environment Agency 



 

are responsible, a total, I think, of about 17 boats were removed in the five-year 
period, while 350-odd were prosecuted for the offence. Some of them paid up and 

carried on boating, having had their hand slapped. 

1550 There is a considerable difference between that approach and the approach 

of the Canal and River Trust, where at least as many boats—350-plus—were 
seized over the same time period, and not a single prosecution was made for the 

offence of being unregistered or unlicensed. It is the complete opposite approach, 
but we are dealing with the same powers. There is no legislative governance that 
can control how one particular authority uses the legislation. That is where 

protections are needed for the public against the potential for that abuse. It is not 
a suggestion that it is going to be abused, but the potential is there and we have 

seen it over the years. 

1551 CHAIR: Thank you—sorry; I thought you had stopped, but please go on.  

1552 NIGEL MOORE: I was just pausing for breath. 

1553 GILES WATLING: You want to be careful. 

1554 CHAIR: I will seize on any opportunity. 

1555 NIGEL MOORE: I have noticed. As noted, there are as yet no specific 
mooring offences to which the term could be applied, and even though they can 
be provided under the byelaw-making powers sought, it should be remembered 

that, when British Waterways sought to make these specific types of offence 
criminal, they got bogged down in the Select Committee thing. If, then, the 

situation is as claimed by the Commissioners and this power to remove boats from 
the waterways is only applied to boats in respect of mooring offences, then it is 
an entirely inappropriate power. As I believe I mentioned before, unfortunately 

experience has shown that the courts will not peer behind the managerial decisions 
of an authority like this, to determine whether the decision to use a draconian 

power is disproportionately severe. The Human Rights Act, in practice, does not 
give a protection for that, as in the most recent judgment of Ravenscroft v. Canal 
and River Trust. 

1556 I am saying it is all the more important that Parliament take account of this 
and ensure adequate protection for the public against any disproportionate 

exercise of powers, by insisting on a legislative framework tailored to the specific 
purpose that is looked at, with clarity and with an unmistakable intent to provide 
proportionate sanctions. That, of course, can be done through overseen byelaw 

powers. To suggest, in the Commissioners’ response, that individual relevant 
landowners other than the Commissioners will be able to prove trespass is, I 

suggest, immaterial and none of the Commissioners’ business. The landowners 
have their own legal recourse in such situations, and the desire to throw boats off 
the system for the sake of such third parties is to me unsavoury and pointless, as 

well as ridiculously costly and pointless for the authority.  

1557 The Commissioners have missed the point when responding to the effect 

that “without lawful authority” has nothing to do with the right to use and keep 
vessels on the waterways, unlike in all the other Acts. If, as has hitherto been 

enshrined in law in this particular area of waterway, the public have the right to 
keep and use boats on these waterways—which we have—what the 
Commissioners are asking Parliament for is the power to override the right of 

navigation and to act in defiance of that right, even for minor infringements of the 



 

terms and conditions of a mooring contract, as the last sentence of their response 
makes clear. In sum, I would say that that whole sentence “without lawful 

authority” should be excised completely and appropriate byelaws, with appropriate 
sanctions, are all that are needed. 

1558 CHAIR: Thank you very much. Mr Cameron. 

1559 NEIL CAMERON: The first point is on clause 2(2) on the definition of the 

waterways. Mr Moore, it is paragraph (c) to which you object. 

1560 NIGEL MOORE: Sorry, which tab are we on? 

1561 NEIL CAMERON: Do you have the Bill in front of you? I was going to give 

you a copy of the Promoter’s bundle, which has got the Bill divider in it. I know 
that the Committee is no doubt anxious to proceed with expedition, so I will try to 

do that. Clause 2 is on the definition of “the waterways”. I have your petition in 
front of me, so I know the precise point you made in it. Do you have clause 2 to 
hand? 

1562 NIGEL MOORE: Yes. 

1563 NEIL CAMERON: No, that is the explanatory memorandum—sorry to look 

over. If you turn on— 

1564 GILES WATLING: On page 4. 

1565 NEIL CAMERON: Perhaps this is something else, sorry. Apologies for the 

delay. You will see that on the top of page 4 there is a definition of waterways, 
but your objection relates to paragraph (c), does it not? 

1566 NIGEL MOORE: That is right, yes. 

1567 NEIL CAMERON: I have just one essential question for you, because I 
think the Committee understands the different position. You referred to the similar 

provision in the Broads Authority Act 2009. If you have that bundle, it should be 
at C2 and the third page—the numbering is at the top. It is on page 3, section 

2(2). You have referred to this in a Committee report that you obtained and you 
have appended, but this is the actual statute. The simple question is: would your 
objection be overcome if a provision similar to this were to be inserted—obviously 

not referring to the Waveney and Trowse Bridge or Associated British Ports—as 
(d) and (e)? 

1568 NIGEL MOORE: That would ameliorate my finding offence at this thing, as 
indeed I said. That is why I referred to this Act. I do object to the expansion. What 
I said was that if you are going to insist on having this expansion you should have 

the same sort of exemptions as this Act. 

1569 NEIL CAMERON: Thank you. Now we can go to clause 8(3) of the Bill. In 

your petition, you said that article 16 of the Environment Agency Inland 
Waterways Order 2012 is far superior and allows for no such ambiguity. Can I just 
understand—article 16 of that order empowers the Environment Agency to remove 

boats which are not registered, is that right? 

1570 NIGEL MOORE: Yes. 

1571 NEIL CAMERON: By saying it is far superior, are you accepting that it is 
appropriate for a navigation authority to have the power to remove boats that are 

not registered? 



 

1572 NIGEL MOORE: As a last resort, I accept that, yes. 

1573 NEIL CAMERON: Is it also appropriate for a navigation authority to have 

the power to remove boats if they are committing a trespass? 

1574 NIGEL MOORE: I would say no. 

1575 NEIL CAMERON: If they are committing a trespass, and they are offending 
against property rights, why is it not right to have the ability to remove them, if 

they have been given 28 days’ notice? 

1576 NIGEL MOORE: My feelings on this are that when you are talking about 
trespass, you are entering more into the fields of civil law rather than statutory 

law. If it was felt that any particular authority wished to have the freedom to take 
trespass actions as any natural person would do, then it would be appropriate to 

ask for such powers, but personally I believe there is a reason why statutory 
bodies are constrained by their existing powers, and I am reluctant to see any 
extension of powers that have already been granted to bodies. If you have a public 

right to the use of the property, owned or not by, for example, the Middle Level 
Commissioners, then the right way of governing that is through appropriate 

byelaws that can be the subject of consultation and debate. I do not go along with 
this whole concept of applying the same sort of recourses as a natural person has. 

1577 NEIL CAMERON: But would you envisage that the byelaw powers would 

enable removal in appropriate circumstances? 

1578 NIGEL MOORE: I would hope not. I would hope that a byelaw power for 

mooring, for example, which is what we are apparently talking about, is made for 
the purpose of governing the best use of limited provisions and facilities to the 
advantage of as many boaters as possible. I do not think that removing boats 

from the waterways—for any offence, really—is an appropriate sanction. I 
understand it as a last-ditch measure, but, as I say, that is subject to huge abuse, 

and I do not really think anybody should have that. But the sort of controls that 
are desirable for an authority to have do not need to include that—not in my 
opinion. 

1579 NEIL CAMERON: So you would exclude that as an option for an authority, 
even—apart from failure to register, which you acknowledge it for—as what you 

describe as a last-ditch measure? 

1580 NIGEL MOORE: As far as all these alternatives go, yes. 

1581 NEIL CAMERON: Thank you very much. 

1582 CHAIR: Thank you. Do any Member wish to ask a question to Mr Moore? 

1583 GILES WATLING: Yes, just one. This comes from earlier on, Mr Moore. 

You mentioned that the Commissioners should be liable to maintain the 
waterways; who do you think should then foot the bill? 

1584 NIGEL MOORE: I don’t know whether I said I think they should maintain—

the law says they must maintain. What I would say to this whole question of 
maintenance is very much in line with the cases I took you to regarding the 

provisions of alternative rights of way where an Act of Parliament has allowed the 
destruction of an existing one. The obligation to maintain the navigations is an 

imposition on the drainage authority, because the artificial construction and 
maintenance of the navigations has become essential because of the 



 

consequences of the success of the Commissioners in their drainage schemes. You 
would not have the navigation costs had the drainage schemes not been as 

successful as they are.  

1585 GILES WATLING: This is something that they have inherited through 

history, of course.  

1586 NIGEL MOORE: It is. They’ve inherited it, but it is still hand in hand. The 

people who benefit from the navigation are benefiting from the maintenance of 
largely artificially controlled waterways that are very far now from what they were 
before the drainage authorities began their work. The longer time goes on, and I 

think Mr Thomas gave evidence to this effect yesterday, the surrounding lands are 
going to be shrinking more and more, and the dykes in both artificial and natural 

waterways are going to end up higher and higher above the surrounding land. 
Inevitably, the costs of maintaining that navigation are going to increase, but that 
is a direct result of the success of the drainage schemes. They are interlinked, and 

you cannot have the one without the other.  

1587 My point is that the maintenance of the navigations is integral to the whole 

scheme of the drainage operation. As to who should pay for it: the people who 
benefit most from it. That was always historically determined to be the owners of 
the umpteen tens of thousands of acres of what is now hugely arable land that 

had once been able to be boated over by wildfowlers and fishermen and reed 
cutters and so on. Their livelihood and way of life has gone for ever, in return for 

this hugely fertile agricultural production. There is a cost to that, and there are 
also the people in surrounding lands—my family is among them—who are in lands 
that were once under water.  

1588 GILES WATLING: What you are effectively saying is that the navigation 
and the boaters thereon are a by-product of the drainage and are taking 

advantage of that.  

1589 NIGEL MOORE: That is right, yes; and the people who should pay for it 
are the people who have derived, and do still derive, the financial benefit of that.  

1590 CHAIR: Thank you. I think we did just cover that. Thank you very much, 
Giles. Thank you very much, Mr Moore. I call Mr Derek Paice.  

1591 Thank you, Mr Paice, and thank you for your patience. I know this a good 
deal later than when you were expecting to be called. The Committee does 
appreciate your continued attendance. Could you first briefly outline for the 

Committee a little bit of background in terms of your interest in this matter? You 
could then perhaps move on to an explanation of the areas within the amendments 

that you wish to draw to the attention of the Committee.  

1592 DEREK PAICE: Do you mind if I do that in order of the things I have written 
down?  

1593 CHAIR: That is fine; do it however you wish. I will just say that it will 
probably be better not to do it line by line throughout everything, but please talk 

about the major things that you want to discuss with us today. 

1594 DEREK PAICE: Thank you, first of all, for this opportunity to speak against 

the proposed Middle Level Bill. In the short time I have, I would like to do the 
following: to say a little bit about the personal circumstances to which I allude in 
my petition; to explain how and why I became involved in the campaign, because 



 

I think that is slightly relevant; and to place some of the observations of the Bill’s 
supporters in another context.  

1595 I would then like to go on to explain why I think the Bill, as proposed, fails 
to meet the criterion of fairness in the unique context of the Middle Level. Finally, 

I will express some continuing concerns about some of the byelaw-making powers 
and others that the Bill would confer.  

1596 In these presentations, I have not heard much about the joy of living in the 
Fens. I have lived in the marshland and fen areas for the past 30 years. A 
particular and unhappy set of circumstances brought me to live on the water six 

years ago, where I found the strength to regroup and rebuild my life. I do not 
think that my voice, and the voices of other people who live on their boats in the 

Fens, have been represented during the consultation and the drafting of the Bill; 
I cannot claim to speak for them, but I know there are others who feel as I do. 
However, for whatever reason, most of those have not spoken out. 

1597 As I mentioned in my petition, in paragraphs 4 to 6, these proposed changes 
will have a direct and mostly negative impact on my life and the lives of many like 

me. I remain opposed to the Bill, and my preference is to see it rejected 
completely. Unlike the supporters of the Bill, I don’t have the personal resources—
in terms of knowledge, background and legal expertise—to be able to challenge 

it. I am grateful that others among the Petitioners have those skills and that 
knowledge at their disposal.  

1598 I would like to present my evidence from a personal point of view, the 
reasons being that, first, I believe there is a subtext in the introduction of the 
Middle Level Bill that it has failed to adequately take into consideration the lives 

of those of us who live there and who will be most directly affected through any 
introduction of fees not hitherto required. Secondly, there are the byelaw-making 

powers that we have heard described as draconian, and thirdly, a whole new raft 
of regulations that find ways of turning hitherto law-abiding citizens into law 
breakers. 

1599 In 2003, I went to live with my widowed father. His health deteriorated, 
and he died in 2011. After eight years of living with him, including some time 

spent as his carer, I faced homelessness; in fact, I was actually without a home 
for a few days until I was able to buy my boat. Other options—I had explored 
many—were simply not within my budget and did not offer the security of long-

term housing. Given my income, my share of my father’s estate would not have 
lasted more than a few years if I accepted a conventional solution. I would then 

have been left worse off than before, and I really wanted to avoid having to go to 
the state for help. Apart from whether help might have been forthcoming or not, 
I couldn’t bear the thought of having to fill in so many forms.  

1600 I was disillusioned to discover that the interests of solicitors, estate agents 
and will writing companies, along with the priorities of local authorities and 

housing associations, meant that my situation was of little concern to anyone else. 
As I worked through one unsustainable housing option after another, I reluctantly 

concluded that my choices for a home and an independent life had been reduced 
to two: a van or a boat. 

1601 During my research, I was introduced to a farmer on the Old River Nene 

who was willing to let me rent of his moorings on his land. Having that kind of 



 

stability in being able to predict my expenditure was an important part of being 
able to carry on my work as a sole trading self-employed musician. I perform, 

compose and run what is proving to be a decreasing number of workshops in 
schools and community groups. Work is rarely predictable and is often irregular, 

but I have managed to survive like this for the past 19 years by controlling and 
reducing my outgoings. I have neither needed nor sought assistance from the 

state, although I have had to pull my belt in a few times. I would not like to have 
to seek full-time employment just to pay extra bills when I prefer to use as much 
time as I can get for practising and composing. Being honest, I have resented 

having to give up time to be involved in this campaign, and I did not take on this 
commitment lightly. However, I could not simply leave what felt like an injustice 

alone, as I shall go on to explain. 

1602 The reason I am going into this personal detail is to try to paint a picture of 
the circumstances of this particular someone living on the water. I am only a bloke 

on a boat. For me, this entails carrying out some rather basic activities I never 
thought about when living in a house. For most of the year, hot water does not 

come out of a tap; it comes out a kettle. Every few days, I have to carry my heavy 
toilet cassette to a sanitation point some 200 or 300 yards away behind a barn to 
empty and clean it. Every couple of weeks, I unreel and connect three hosepipes 

together to fill my freshwater tank.  

1603 I am much more aware of my use of resources, including electricity, much 

of which is generated from my solar panels. If I leave my boat for more than a 
couple of days during particularly cold weather, I have to drain the water and 
empty the tanks. Filling them up again is the first job on my return. Sometimes 

that is before I dare light the stove if I have also drained the back boiler. Home 
maintenance assumes a new importance when failure to look after my home could 

potentially see it sink underwater.  

1604 The tools I need for my work have to be kept in safe storage more than 10 
miles away. When I lived in a house, I had a studio set up and ready to work when 

I needed it. Sometimes it is hard not having everything immediately on tap, but I 
have learned to manage most of the challenges and learned to love the 

compensations of living a more simple life in a remote, beautiful and peaceful 
place. 

1605 Since moving on to the Middle Level just over six years ago, I have come 

to know a few other boat owners, some of whom also live full-time on their boats. 
Contrary to what may be some people’s opinions, those who live on boats are not 

always wealthy. We are not the same people as some who live in houses and own 
boats. My wealth and happiness comes not from money and material possessions, 
but from the freedom of being able to come and go when I need to and to be able 

to make a living doing work that mostly I love. Living on the water has informed 
and inspired a lot of my recent work, as well as having kept me out of the homeless 

statistics.  

1606 I have met a number of people living alone on the water who find solace in 

the solitude sufficient to be able to cope with the circumstances that life has 
thrown at them. I have the good fortune, too, to be happy in a relationship that 
is strong and stable after 15 years. We live in different countries, which some may 

consider part of the reason we are still together, but we are in touch nearly every 
day and spend time together each month. Although most of my life is spent in and 



 

around the Fens, I am privileged to enjoy my life in mainland Europe, too. 

1607 As to why and how I became involved in the campaign, last December I 

read a message on a Facebook narrowboat users group page from Mr Taylor, now 
a fellow Petitioner, about the proposed Middle Level Bill. I do not live in complete 

isolation, but I had not heard of the Bill before. While my instinct was to duck, 
hide and hope it would go away, I knew I was never going to be able to do that. 

I contacted Mr Taylor and was rather alarmed to find out that there had apparently 
been what was called an “extensive consultation” that had closed some six months 
previously. It looked as though I had missed the boat on responding to the 

consultation, but clearly the consultation had not been quite as extensive as 
imagined. I asked around and actually, no one I knew had heard of it either. That 

included my farmer landlord who, as mentioned, owns land adjoining the Old River 
Nene and whose nearest neighbour is one of the Middle Level Commissioners 
supposedly doing the consulting.  

1608 I talked to others, including householder friends with river frontages in the 
villages of Upwell and Outwell, along with friends living in one of the marinas on 

the system. I started to do some research. Among the documents that I found 
were online local newspaper articles going back many months and reporting, to 
my dismay, that I was being branded a cheapskate and accused of hiding on the 

waterways of the Middle Level. We have been through some of those things, but 
I can point you to the articles in the newspaper if you wish to see them.  

1609 I am afraid that any sympathy for the case for change that the Middle Level 
Commissioners and their supporters put forward was tarnished by the report in 
the Wisbech Standard, which has been quoted already. Quotes from supporters of 

the Bill expressed what appeared to be an unpleasant attitude towards boat 
owners of modest means and towards people expressing opposition to their plans.  

1610 Unfortunately, I was reading that more than nine months after publication. 
Apparently, the newspaper had not sought to create a balanced report. I may be 
frugal and my income may be modest, but “cheapskate” is an inappropriate and 

emotive term. It read to me like a smear campaign. If I am “in hiding”, it is in full 
sight. Middle Level work boats have passed my mooring many times. My boat is 

there more often than not, even when I am out of the country.  

1611 If the Commissioners sincerely wanted to consult extensively, it is not 
beyond their ability to arrange for boat owners to receive information directly. 

Paragraph 28 of the Middle Level Commissioners’ response to my Petition stated, 
on serving notices of restrictions, that, “The Commissioners' current practice is to 

serve by both post and to the vessel, and this is their intention under the Bill.” I 
believe that a consultation on a matter of such fundamental interest to boat 
owners—and landowners, as it happens—as this Bill is, is at least as important as 

serving notice of waterways restrictions. 

1612 In my six years on the Middle Level, I have never received a notice to my 

boat of any closure or restriction. Before I undertake a journey by water, I can 
either take a chance or check on the Middle Level Commissioners’ website for 

closures and restrictions. However, without knowing about a consultation, I am 
not sure how I am supposed to know that I should be looking for that information. 
With respect, the Middle Level Commissioners’ website is not so interesting that I 

think about making reading it part of my routine. Apart from anything else, I have 
discovered during the past year that navigating the site brings up rather a lot of 



 

error messages—“Page not found”. 

1613 My experience is that their claim about serving notices to vessels is not 

really current practice. They did not deliver notices to my boat for the consultation, 
and I have little confidence that they will be able to carry out such a painstaking 

process of notification in the future. I do not know how such an onerous duty will 
be paid for. I do not see the sense in imposing a licence fee and having to use 

part of that to pay for the river postal service that they seem to imply that they 
can provide. As we have heard, there are so many other priorities.  

1614 Regarding the accusation of being in hiding, the people who sold me my 

boat informed me that I did not require a licence. I did not know that before I 
negotiated buying the boat, but the news was very welcome. However, I was not 

entirely convinced that it was true and I did not want to fall foul of any regulations, 
so I went in person to the Middle Level Commissioners’ offices on Whittlesey Road, 
March, to ask. I was informed there that I was free to move on to, and live on, 

my boat.  

1615 Although the Commissioners have no system to log my whereabouts, 

Fenland District Council has, and I am known to them. As a person of no fixed 
address, I have provided them with an accommodation address and I have to 
renew my details every year. I have just received the form for doing so for the 

current year. I am also registered at the health centre practice in Upwell. My bank, 
HMRC and the DVLA all know how to contact me. I am not sure how I can be said 

to be hiding.  

1616 Discovering this situation as late as December 2016 left me with only two 
or three weeks to respond as a Petitioner before the cut-off date in January 2017. 

Never having done anything like this before, having only a limited knowledge of 
the history of the Fens and next to no knowledge of the context of the proposed 

Bill, and knowing absolutely nothing about the formal procedures for making 
representation, I had a lot of ground to make up in a very short space of time, to 
write something so that I could register any opinion.  

1617 I am very grateful to Mr Taylor, who was able to put me in touch with Ms 
Smith of the National Bargee Travellers Association, which had already done some 

work on this subject. Through these contacts, I was able to cobble together a 
response in time to register my opposition to the proposals. If, as mentioned in 
the Middle Level report presented to the meeting held on 2 November 2017, which 

is in my notes—do you need to know where? 

1618 CHAIR: No, sir.  

1619 DEREK PAICE: The sponsors of the Bill think that several of the petitions 
look to have come from the same source. I respond that inadequate procedures 
for consultation forced me to find advice where I could, at embarrassingly short 

notice. At this point, I confess that I did not have time check all the content of my 
petition, and I may have expressed some of my objections differently had I not 

been rushing to meet a deadline.  

1620 I want to comment on what I consider to be the fairness of the Bill, under 

three headings: balance of interests and obligations, a few thoughts on rights 
including human ones, and the introduction of licences and charging. In deference 
to the Commissioners who consider that all our petitions are, “to a very large 

extent, identical”, I do not propose to go through all my objections. I am 



 

embarrassed to note that my petition was the wordiest of them all. However, I 
will hope and trust, and it seems to be the case, that all my points will be covered 

by the other Petitioners, who have a firmer grasp on the technical objections 
raised, and I believe that will be the case. However, I would like to cover a few of 

them.  

1621 Throughout the year, I have read a few times that the Middle Level 

Commissioners are concerned that the costs of performing their functions as 
stewards of the Fen and waterways should be borne appropriately among the 
interested parties. Appropriateness that advantages one party may not always be 

fair. I am aware that I am treading on thin ice here.  

1622 The Commissioners bring up the notion of fairness in paragraph 10 of their 

response to my petition. Although I cannot back up the claim made to me in 
conversation with a farmer that drainage bills in the Middle Level are actually the 
highest in the country, I can understand the anxiety of the Commissioners if that 

is true, especially since a number of them are landowners and operating costs 
inevitably will be a constant concern in the running of their businesses. However, 

for longstanding rights to free passage to be removed, as the Bill proposes, the 
Middle Level Commissioners should at least offer substantial incentives. I am not 
sure, though, that there are any incentives that would convince me that the 

freedoms that I have enjoyed should be removed from generations to come. 

1623 Another response to my petition was that those who do not wish to pay the 

fee for navigation in the Middle Level would not be forced out of their homes, but 
would be able to navigate on other waterways. Although I cannot deny that there 
is something self-evident in that statement, it strikes me as callous and cynical 

and it ignores the realities of people’s lives. Of course, I could navigate on other 
waterways; I may even be able to find a mooring from which to navigate, but the 

upheaval would be considerable, including, for example, relocating storage for my 
work equipment. In the end, I am left to wonder why I should have to do that 
because someone wants to move the goalposts.  

1624 There have been mentions of putting in facilities for boaters when sufficient 
money accrues. Carrots have been dangled about a few moorings, and even about 

creating new navigable waterways, such as the mention in the response to my 
petition about the deepening of Fenton Lode.  

1625 I had to look up Fenton Lode, because it does not appear on any of my 

maps of the Middle Level, and I do not think it appears on any of the maps we 
have seen so far. Every time I have travelled on the Sixteen and Forty Foot Drains, 

I have thought how useful it would be if boats had a thoroughfare through to 
Chatteris, but I had no idea that such a project was even in anyone’s imagination—
hence, Fenton Lode. It is an interesting idea. However, I do not see it becoming a 

priority any time soon.  

1626 As a parallel example, and admittedly not under the remit of the Middle 

Level Commissioners, the people of nearby Wisbech have wanted to establish the 
rail link to March that was lost 50 years ago. There seems to be little enough 

money and will to drive that much higher priority forward. The opening of Fenton 
Lode, however exciting a possibility for a few boaters, seems a pretty insubstantial 
offer. The only real offer on the table is the proposal for a users panel.  

1627 I acknowledge that the Commissioners are juggling sometimes competing 



 

priorities and interests. Clearly, drainage and flood defence is going to come top 
of the list. However, in managing water levels for the protection of the land, I have 

seen the levels of the Old River Nene rise and fall, sometimes quite dramatically. 
This can be to the disadvantage of boats.  

1628 A couple of years ago, I was out of the country, and on my return a boat 
nearby had sunk. It appeared that the water level had dropped by a couple of 

feet, or possibly more, over one night—a phenomenon I have witnessed personally 
on a couple of occasions. As more water was let in and the levels rose again, the 
boat became caught under its landing stage and tipped over until it started taking 

on water. That allegedly happened to up to five other boats, including one in a 
marina, as a result of the same event. If the Commissioners are going to take on 

more detailed powers for the management of navigation, are they not also going 
to have to accept at least some increased responsibility for the safety of the boats 
on their waters?  

1629 All through this process, some supporters of the Bill have spoken robustly 
to promote their cause and encouraged assent. Looking at the list of people and 

organisations who have responded to the consultation, I found it interesting to 
note that few if any boaters actually living on the Middle Level responded. Some 
organisations or companies did not respond either. The list is interesting to me for 

the names that were absent as well as who is included in the overwhelming 
majority in favour of the Bill. I would have liked to have examined the list at a 

deeper level, but I do not have access to this information.  

1630 Attempts to dissuade dissent began early on. Referring back to the 
newspaper reports, we heard from boat enthusiast and former Chatteris town 

councillor Chris Howes, who said on all other waters in the UK he pays a licence 
on his 45-foot boat. He said that, “the proposals are potentially so exciting, and 

so beneficial to Fenland, it’s hugely important that they come to fruition”. We got 
a flavour of his enthusiasm for that yesterday. He went on to say: “The apparently 
abandoned boats, currently rotting away on the Old Nene through March will either 

need to be fixed up, or got rid of.”  

1631 He then said: “It has often struck me as wrong that Middle Level waters are 

best known as a refuge for cheapskates who want to avoid the requirements and 
financial commitments that the rest of the country’s boat owners have to adhere 
to. If we want Fenland to aspire to be a tourist destination in the same way that 

Holland is, generating income to invest in our currently largely inaccessible 
waterways is a necessary first stage.” Admittedly, some of the language there is 

a little bit colourful, but while this dripping of propaganda has been feeding into 
the public consciousness, I do not believe there are as many abandoned boats as 
this report implies. Many of them are actually ongoing projects for their owners. I 

have seen many of the boats, which perhaps are not as tidy as others, out and 
about on the river.  

1632 I don’t know the circles Mr Howes moves in, but I would contest much of 
this reported statement, including the potential benefits. Much as I can admire his 

enthusiasm, I try to do the sums to work out how much each licence would have 
to cost each of the hundred boaters allegedly hiding in the fen, to enable his vision 
of Fenland as a tourist destination to rival Holland to come to fruition. And by 

“Holland”, I really hope and assume that he means our neighbours in south 
Lincolnshire, because otherwise I have no chance of being able to afford any 



 

licence if this Bill goes through.  

1633 Yesterday, we heard that the costs associated with navigation make up 10% 

of expenditure and that projected income from charging boaters would not cover 
those costs anyway. So the obvious question for me now is, why put us all through 

this, then? If it is not for money, perhaps it is for something else—a principle, 
maybe.  

1634 We know that the Commissioners want to be fair; they have said so. Since 
drainage claimed back huge areas of land, the inheritors of that land have 
continued to enjoy the right and the opportunity of exploiting some of the most 

fertile—and I suppose that means potentially profitable—arable land in the 
country.  

1635 Many of the problems of keeping the waterways open and navigable have 
arisen as a consequence of that drainage. Whether these problems are peat 
shrinkage or, say, having to construct Mullicourt aqueducts so the main drain can 

flow underneath, none of this would have been necessary if these problems had 
been adequately foreseen. Free navigation is a right that was removed by the 

adventurers who drained existing routes, took their cut and channelled people into 
what today is just 100 miles of navigable waterway. 

1636 Paragraph 6 of my petition lists many of my concerns about the Bill as it 

stands, and after my meeting with the Commissioners last year I received their 
response to my concerns about possible human rights conflicts. Although they 

assure me that the articles of the European convention on human rights will not 
allow breaches, such as those I fear could happen, I do not understand how these 
rights are to be protected.  

1637 As I continue to ponder the theme of rights, I must apologise for my own 
confusion over the concept of rights being conferred, either through statute or 

those that have existed since time immemorial. I would like to thank the 
Commissioners in their response to my petition for bringing this to my attention.  

1638 However, I think there is another matter that has not been properly 

addressed. The Commissioners and Petitioners alike have all referred to vessels 
being used either for commercial purposes or pleasure purposes, the classes 

mentioned in existing and previous Acts. Clearly, my boat is not a commercial 
vessel, but the alternative description of it as a pleasure boat undermines and 
trivialises the reality that my boat is my home.  

1639 Were I to describe anyone’s primary domicile as a “pleasure building”, they 
would probably and rightly take some offence. If, despite my opposition, the Bill 

ends up proceeding, I would like to see some recognition of the fact that for a 
significant number of boat owners their boats are their only homes. 

1640 I am grateful that MP Kevin Foster acknowledged that in the Second 

Reading debate, given that we have witnessed so many attacks on the European 
convention on human rights in recent times, not to mention that some come from 

very high places, and given that no one seems able to give a realistic picture of 
what we shall be left with after leaving the European Union. I feel I need to see 

the strongest possible protection in law for my right to live peacefully in my own 
home. 

1641 At the risk of going over some ground again, clause 8 of the Bill refers to 



 

“Stranded, grounded and sunken vessels and vehicles”. I am not convinced that 
the Bill allows for sufficient protection for boaters who suffer the misfortune of 

those events. The proposals for removing stranded boats and vehicles concern 
me, because the time allowed for recovery is so short. Unless there is hull damage, 

a sunken boat could be refloated, pumped out and pinned to the bank, while a 
grounded boat can generally be pulled into deeper water, as mentioned over the 

past two days, including yesterday by the chief executive. That must be less 
expensive than a full salvage and removal operation. 

1642 As an example of the effects, the dredging that is going on currently—and 

has hopefully been continuing today—along Well Creek has yet to reach the part 
of Well Creek known as Outwell Basin, which is a mooring facility provided by the 

Well Creek Trust and part of which is inaccessible for boats because it is silted up 
on a very severe bend. I would like to compare that with trying to moor and 
manoeuvre at, say, Whittlesey. I hope that this year, when I make that trip to 

take in my accounts to my accountant, I will not ground my boat in shallow water 
as I try to turn and moor it. 

1643 The processes and procedures for locating an owner in the proposed Bill are 
unclear, and there are insufficient safeguards for someone losing their home and 
all their possessions. Within six weeks of a boat being salvaged, the 

Commissioners can claim it and its contents if no one else comes forward. Even if 
someone’s boat is impounded and, as allowed for in the Bill, they turn up six 

months later with a claim for their home and property, they could still find that 
everything has been sold. What is the safeguard against the Commissioners selling 
quickly for what they can get? They do not have the same incentive to hold out 

for a fair valuation as an owner would, and there is no obligation on them in the 
Bill to obtain independent and fair assessments of the value of any property they 

seize. 

1644 Similarly, I believe most authorities are required to put work outside their 
day-to-day functions to competitive tender. Are not at least three quotes normal 

when receiving tenders for work? Unless the Commissioners are required to go for 
the best quote for a salvage job, there is nothing to stop them potentially making 

up the sums as they go along and charging whatever they like. This process needs 
to be completely transparent in order to be able to account to a boat owner that 
what they did was in everyone’s best interests. To add insult to injury, if an owner 

does come forward within the determined period, he or she will be presented with 
a bill for salvage and storage and could easily end up with less than nothing, 

having to pay the Commissioners who took their boat and could not take the time 
to sell it for enough to cover their costs. I see nothing in the Bill that supports my 
reality or allays my fears. In fact, the contrary is the case. 

1645 Clause 3 of the Bill refers to fixing and recovering charges that currently do 
not apply and will be a striking effect of the Bill on boaters in the Fens who may 

only just be managing. It mentions that these charges are to be proportionate to 
the navigation costs incurred by the Commissioners, but it is unclear what those 

navigation costs actually are and what is really included. We have had some 
discussion on that, and I will leave that point. 

1646 Secondly, the Commissioners expect that the cost of the licence will be in 

line with the cost of licences for other navigable waterways, such as the 
Environment Agency and the Canal and River Trust. As mentioned yesterday, we 



 

are not talking about like-for-like. Apart from a very few locks, not all of which are 
working or accessible, the Middle Level Commissioners provide no boater-specific 

facilities on the Middle Level. We have been through the litany of what is not there. 
Basically, there is nothing there. The only public sanitation facility is in March and 

is owned and managed by the town council, not the Commissioners. Nowhere are 
there any 14-day moorings or long-stay moorings, as found on other waterways. 

The Commissioners do not appear to be planning to put in moorings for the long-
term, temporary or residential stay. Those would be a simple way of offering 
boaters something specific and concrete and could bring in a tangible income in a 

very short space of time. 

1647 In August 2017, I submitted a freedom of information request concerning 

land owned by the Middle Level Commissioners, with a view to suggesting where 
such moorings could be sited, in a spirit of trying to be helpful. I am afraid I forgot 
to include their reply in my paperwork, but I have the quote here: “There is no 

existing terrier of land in the ownership of the Middle Level Commissioners, and 
almost all of the land we own is unregistered, so I am unable to send you a plan 

or invite you into the offices to inspect a terrier plan.” I therefore could not actually 
make sensible suggestions. With many of the Commissioners being landowners, I 
wonder if they have looked at leasing land from among themselves for the creation 

of paid-for moorings. Clause 12(3) of the Bill would appear to suggest that such 
an option may have been considered.  

1648 If the Bill goes through in any form, that would open the door to a relatively 
pain-free, quick return, instead of trying to extract money from those of us who 
stand to gain nothing. When I began my search for a potential mooring in the 

summer of 2011, I registered my interest with one of the marinas, who said that 
they would contact me when a mooring became available. Six years later, I have 

not heard anything, so moorings must still be in short supply. I know people in a 
marina who would love to have a home mooring somewhere less crowded, where 
they can open the curtains in the morning to a view that is not directly through 

the window of someone else’s boat.  

1649 I became quite excited during the 1990s, when I lived in a house, to read 

in the local press that a farmer had applied for permission to construct a marina 
in the Upwell area. I have tried to find the information, but online searches of 
newspaper and local council planning applications did not go back far enough, and 

proved fruitless. Some time after hearing about the plan, I discovered that, despite 
support from the local councils and the Fenland Tourism Board, it was the Middle 

Level Commissioners who imposed so many conditions and restrictions that the 
farmer gave up. He had spent about £40,000 of his own money on the project, 
and eventually decided to call it a day, and to cut his losses.  

1650 Regarding basic facilities other than moorings provided on other navigable 
waterways, taps for taking on fresh water and sanitation facilities are generally 

not available. There used to be a tap somewhere in Upwell, but access was by a 
key kept in the Five Bells pub, which has been closed for a couple of years or 

more. People do not use that water tap any more, and I do not even know where 
it is. Besides which, we are talking about 100 miles of navigable waterway. At a 
maximum speed of four miles an hour, and much slower when navigating through 

March, Upwell, Outwell, or along, say, High Lode, careful planning is required if 
one wishes to avoid running out of fresh water, or needs to empty out at a 

sanitation facility. 



 

1651 I think enough has been said about the enforced closures, so I will miss 
that part out. The maintenance of water levels has been mentioned in our 

petitions, but one further difference that marks out the Middle Level as special 
comes back to the flood defence and drainage functions of the system. On other 

waterways, levels fluctuate and extreme weather conditions can cause serious 
problems, where waterways overflow banks, and levels rise sufficiently to catch 

boats under bridges. I believe that one of our petitioners has been held up on a 
river behind such a stuck boat recently. However, I suspect that the majority of 
our inland waterways do not experience the same degree of regular fluctuation in 

water level as we do on the Middle Level. The system is managing huge flows of 
water, which is perfectly right. It is, after all, how the Fens are kept free of 

inundation. 

1652 Finally, I would like to say something about my concerns about the byelaw-
making powers. Reading through the Bill, I first thought that the byelaws were 

part of it, and responded in panic. I understand now from the Commissioners’ 
reply to my petition that the Bill only confers the power to create navigation 

byelaws, which apparently does not at present exist. The 1987 byelaws now in 
force prohibit obstructing the flow of water, or causing damage to the banks, and 
say little else about boats or navigation.  

1653 I am willing to concede that some of the proposals may be reasonable. 
Some may even offer a degree of protection for boaters, but the wording of these 

byelaws would need to be watched very carefully if the Bill is passed. I hope that 
the Commissioners will consider their consultation procedures carefully in future, 
to ensure a more widespread and effective dissemination of information. I would 

like to emphasise my continued opposition to any moves to introduce any changes 
that criminalise citizens who are, at present, perfectly law-abiding. I continue to 

oppose any regulations that threaten to force anyone out of their homes, steal 
their homes and possessions, and impose unrealistic and unpayable fines for 
dubious reasons alleged to concern non-compliance with these new rules. I would 

like to see this Bill rejected.   

1654 CHAIR: Thank you very much, Mr Paice. Mr Cameron, is there anything 

else you wish to add? 

1655 NEIL CAMERON: I don’t intend to ask any questions. Thank you, Sir.  

1656 CHAIR: In that case, Alex. 

1657 ALEX SOBEL: Thank you for your testimony about your lifestyle as a 
houseboat dweller. You made reference to a journey you are going to take. How 

often would you say you navigate on the waters of the Middle Level, and what is 
the purpose of your journey? 

1658 DEREK PAICE: To meet friends. I try to get out at some points most 

months—it doesn’t happen. I meet friends. I make a point, as I mentioned, of 
delivering my accounts to my accountant in Whittlesea by boat. That causes some 

interest in the office there. It is a limited system. I like to explore, and there is so 
much that is exciting about the Fens that other people don’t see and I see. Does 

that answer your question? 

1659 ALEX SOBEL: It does. It was just to get a flavour of that. You said that you 
have a private mooring with a farmer—the landowner. If you feel that you can 

disclose this, it would be useful from my point of view to understand how much 



 

rent you pay, and whether you feel that the rent being paid for the mooring 
contributes to the Middle Level Commissioners, as the landowner will be a 

ratepayer to the Commissioners.  

1660 DEREK PAICE: Yes, he is. I pay a modest sum per month. I pay him £50 

a month, and I pay for any mains electricity he provides me with. My electricity is 
metered, so I pay on top for that. Water is free to me. 

1661 ALEX SOBEL: So £600 a year. Do you feel that part of that would go 
towards the Middle Level Commissioners? 

1662 DEREK PAICE: Only in as far as the farmer is paying a large sum for 

drainage. His farm actually drains through the banks into the Nene, so that is how 
his drainage is done.  

1663 ALEX SOBEL: Thank you.  

1664 GILES WATLING: Just a couple of quick ones to get things clear in my 
mind. Do you and other liveaboard owners generally object to the area becoming 

more of a tourist destination? 

1665 DEREK PAICE: I like my isolation.  

1666 GILES WATLING: I think that answers the question.  

1667 DEREK PAICE: I would have to learn to live with it if it happened. I don’t 
know that I have any particular right to object to anybody else enjoying what I 

enjoy. I am certainly making the most of it while I am there. 

1668 GILES WATLING: Point taken. My other question is, do liveaboard boats 

in the area frequently change hands? Without being flippant, is it a buoyant 
market?  

1669 DEREK PAICE: I have no idea. I couldn’t stand up in the boat I bought in 

2011 at very short notice, but I needed somewhere that had a mooring. As I said, 
I was homeless at the time. 

1670 GILES WATLING: So we don’t know whether there is— 

1671 DEREK PAICE: No. I have another boat now, and I have no intention of 
selling it in the near future.  

1672 GILES WATLING: That was not an answer, but thank you. 

1673 CHAIR: That was a very crafty question on your part. I have to say, I 

thought your testimony was very telling indeed, Mr Paice. Yesterday, there was a 
description of the area you reside in as the land that time forgot. That was 
mentioned quite a few times. Do you recognise that as a fair description?  

1674 DEREK PAICE: I think it is very unfair, actually. It is a land that has very 
special personal characteristics. It has an extraordinary history. It has vibrant 

wildlife. The water informs that whole existence. My nearest neighbours are two 
kingfishers. How lucky am I? 

1675 CHAIR: That does sound very idyllic. Thank you very much. We are going 

to adjourn now. We will reconvene at 10 am tomorrow morning. 


