ENVIRONMENT BILL
EXPLANATORY NOTES

What these notes do

These Explanatory Notes reate to the Environmenill as introduced in the House of Commons on 15
October 2019(Bill 3).

ﬂ These Explanatory Notes have beenprepared by the Department for Environment, Food and
Rural Affairs (Defra) in order to assist the reader of the Bill and to help inform debate on it .
They do not form part of the Bill and have not been endorsed by Paliament.

ﬂ TheseExplanatory Notes explain what each part of the Bill will mean in practice; provide
background information on the development of policy; and provide additional information on
how the Bill will affect existing legislation in this area.

ﬂ TheseExplanatory Notes might best be read alongside theBill . They are not, and are not
intended to be, a comprehensive description of the Bill.

Bill3¢cEN 57/2



Table of Contents

Subject

Overview of the Bill

Policy background

Exiting the European Union (EU)

Part 1: Enviro
Part 2: Enviro
Part 3: Waste
Part 4: Air Qu
Part 5: Water

nmental Governance

nmental Governance: Northern Ireland
and Resource Efficiency

ality and Environmental Recall

Part 6: Nature and Biodiversity

Part 7: Conse

rvation Covenants

Part 8: Miscellaneous and General Provisions

Legal background

Territorial extent and application

Commentary on provisions of Bill

Part 1: Enviro

nmental Governance

Chapter 1: Improving the natural environment

Clause 1:

Environmental targets

Chuse 2: Environmental targets: particulate matter

Clause 3:
Clause 4:
Clause 5:
Clause 6:
Clause 7:
Clause 8:
Clause 9:

Clause 10:
Clause 11:
Clause 12:
Clause 13:
Clause 14:
Clause 15:
Clause 16:
Clause 17:
Clause 18:

Environmental targets: process

Environmental targets: effect

Environmental targets: reporting duties

Environmental targets: review

Environmental improvement plans

Annual reports on environmental improvement plans
Reviewing and revising environmental improvement plans
Reviewing and revispigns: interim targets

Reviewing and revising plans: other requirements
Renewing environmental improvement plans
Renewing plans: interim targets

Renewing plans: other requirements

Environmental monitoring

Policy statement on environmental principles

Policy statement on environmental principles: process
Policy statement on environmental principles: effect

Chapter 2: The Office for Environmental Protection

Clause 19
Clause 20

: The Office for Environmental Protection
: Principal objective of the OEP and exercise fohictions

/1 dza&S HmY ¢KS hotQa adNrGS3ey

Page of these Notes

LINE OSaa

9

13

13
13
14
14
15
17
17
18
19

19
21

23

23

23
23
23
24
25
25
26
26
27
28
29
30
31
31
32
32
33
34
35
36
36
36
38

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October

2019(Bill 3)



Clause 22:
Clause 23:
Clause 24:
Clause 25:
Clause 26:
Clause 27:
Clause 28:
Clause 29:
Clause 30:
Clause 31:
Clause 32:
Clause 33:
Clause 34:
Clause 35:
Clause 36:
Clause 37:
Clause 38:

Coperation duties of public authorities and the OEP

Monitoring and reporting on environmental improvement plans and targets
Moaitoring and reporting on environmental law

Advising on changes to environmental law etc.

Failure of public authorities to comply with environmental law

Complaints

Investigations

Duty to keep complainants informed

Information notices

Decision notices

Linked notices

Enviromental review

Judicial review: powers to apply to prevent serious damage and to intervene
Duty of the OEP to involve the relevant Minister

Public statements

Disclosures to the OEP

Confidentiality of proceedings

Chapter 3: Interpretation of Part 1
/ £+ dzAS oY aStyAy3a 2F aylidNIt SYy@ANRYYSyis¢
I f1FdzaS nnY aSkyiay3a 2F aSYy@ANBYYSyidlrt 1l g¢

Clause 41

: Interpretation of Part 1: general

Part 2: Environmental Governance: Northern Ireland

Clause 42
Clause 43

Part 3: Waste
Clause 44
Clause 45
Clause 46
Clause 47
Clause 48
Clause 49
Clauses0:

Clause 51:
Clause 52:
Clause 53:
Clause 54:
Clause 55:
Clause 56:

: Improving the natural environment: Northern Ireland
: The Office for Environmental Protection: Northern Ireland

and Resource Efficiency

: Producer responsibility obligations

: Producer responsibility obligations: Northern Ireland
: Producer responsibility for disposal costs

: Resirce efficiency information

: Resource efficiency requirements

: Deposit schemes

Charges for single use plastic items
Charges for carrier bags

Separation of waste: England

Separation of waste: Northern Ireland
Electronic waste tracking: Gigatain
Electronic waste tracking: Northern Ireland
Hazardous waste: England and Wales

Clause 57Hazardous waste: Northern Ireland

Clause 58:
Clause 59:
Clause 60:
Clause 61:
Clause 62:
Clause 63:
Clause 64:
Clause 65:
Clause 66:

Part 4: Air Qu
Clause 67
Clause 68
Clause 69
Clause 70
Clause 71

Transfrontier shipments of waste

Powers to make charging schemes

\&ste charging: Northern Ireland

Enforcement powers

Enforcement powers: Northern Ireland

Littering enforcement

Fixed penalty notices

Regulation of polluting activities

Waste regulation: amendment of Northern Ireland Order

ality and Environmental Recall

: Local air quality management framework

: Smoke control areas: amendments to the Clean Air Act 1993
: Environmental recall of motor vehicles etc.

: Compulsory recall notices

: Further provision about regulations under section 69

39
39
40
41
41
42
44
46
47
48
49
50
53
54
55
55
55
56
57
57
59

59

59
59

59

59
59
59
60
60
61
61
62
62
68
74
76
78
79
80
82
83
84
84
84
85
86
86

87
87
87
88
88
88

These Explanatory Notes relate to taevironmenBill as introduced in the House of Commonsl5 October

2019(Bill 3)



Clause 72:

Part 5: Water
Clause 73

[t} dza

Clause 76:
Clause 77:
Clause 78:
Clause 79:

Clause 80
Clause 82

Clause 84

Part 6: Nature

Clause 88:
Clause 89:
Clause 90:
Clause 91:
Clause 92:
: Content of local nature recovery strategies
Clause 94:
Clause 95:

Clause 93

Interpretation of sections 69 to 71

: Water resources management plans, drought plans and joint proposals
Clause 74:

Drainage and sewerage management plans

S TpY ! dzii 6uBeNdoimat@E L2 6 SNJ (2 NB
Water and sewerage undertakers in England: modifying appointments
Electronic service of documents [w04]

Water abstraction: no compensation for certain licence modifications
Water quality: powers of Secretary of State

: Wateguality: powers of Welsh Ministers
Clause 81:

Water quality: powers of Northern Ireland Department

: Solway Tweed river basin district: power to transfer functions
Clause 83:

Water quality: interpretation

: Valuation of other land in drainage district: England
Clause 85:
Clause 86:
Clause 87:

Valuation of other land in drainage distiéales
Valuation of agricultural land in drainage district: England and Wales
Disclosure of Revenue and Customs information [jflood3]

and Biodiversity

Biodiversity gaia eondition of planning permission
General duty to conserve and enhance biodiversity
Biodiversity reports

Local nature recovery strategies for England
Preparation of local nature recovery strategies

Information to be provided by the Secretary of State
Interpretation

Clause96: Controlling the felling of trees in England

Clause 97:

Local highway authorities in England to consult before felling tstregt

Part 7: Conservation Covenants

Clause 98:
Clause 99:

Conservation covenants
Responsible bodies

Clause 100: Statutory effect

Clause 101: Local land charge

Clause 102: Duration abligation under conservation covenant

Clause 103: Benefit and burden of obligation of landowner

Clause 104: Benefit of obligation of responsible body

Clause 105: Breach of obligation

Clause 106: Enforcement of obligation

Clause 107: Defences to breach of obligation

Clause 108: Discharge of obligation of landowner by agreement
Clause 109: Release of obligation of responsible body by agreement
Clause 110: Modification of oghtion by agreement

Clause 111: Discharge or modification of obligation by Upper Tribunal
Clause 112: Power of responsible body to appoint replacement
Clause 113: Body ceasing to be a responsible body

Clause 114: Effedf acquisition or disposal of affected land by responsible body
Clause 115: Effect of deemed surrender angjrant of qualifyilg estate
Clause 116: Land passing as bona vacantia

Clause 117: Declarations about obligations under conservation covenants
Clause 118: Duty of responsible bodies to make annual return
Clause 119: Crown applicatio

Clause 120: Index of defined terms in Part 7

Clause 121: Consequential amendments relating to Part 7

89

89

89
92
94
95
98
99
101
101
102
102
102
102
103
103
104

105

105
105
107
108
109
110
111
112
112
112

114

114
115
115
115
116
116
117
118
118
118
119
119
119
120
120
121
122
122
122
122
123
123
123
123

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October

2019(Bill 3)



Part 8: Miscellaneous and General Provisions 123

Clause 122: Amendment of REACH legislation 123
General provisions 124
Clause 123: Consequential provision 124
Clause 124: Regulations 124
Clause 125: Crown application 124
Clause 126: Financial provisions 124
Clause 127: Extent 124
Clause 128: @omencement 124
Clause 129: Transitional or saving provision 125
Clause 130: Short title 125
Schedule 1: The Office forEnvironmental Protection 125
Membership 125
Appointment of norexecutive members 125
Appointment of executive members 126
Terms of membership 126
Remuneration of nofexecutive members 127
Staffing and remuneration 127
Powers 127
Committees 127
Delegation to members, committees and employees 127
Procedure 128
Funding 128
Annual report 128
Annual accounts 128
aSlyAy3a 2F aFAylLyOAlLft &SI NE 128
Staus 128
Independence of the OEP 129
Disqualification from membership of legislatures 129
Public records 129
Freedom of inform#on 129
Investigation by the Parliamentary Commissioner 129
Public sector equality duty 129
Schedule 2: Improving the natural environment: Northern Ireland 129
Part 1: Environmental Improvement Plans 130
Environmental Improvement Plans 130
Annual reports orenvironmental improvement plans 131
Reviewing and revising environmental improvement plans 131
Renewing environmental improvement plans 132
Environmental monitoring 133
Part 2: Policy statement on environmental principles 133
Policy statement on environmental principles 133
Policy statement on environmental principles: process 134
Policy statement on environmental principles: effect 135
Part 3¢ Interpretation 136
aSktyAy3 2F ayliGdNIf Sy@aANRBYyYSyidGé IyR DSYSNIt A36GSNLINBGI G
Schedule 3: The Office for Environmental Protection: Northern Ireland 136
/ EUOwho w31 1 w. $land funetior@U 0T 1 UOw( Ul 136
az2yAl2NAY3 YR NBLRNIAY3I 2y GKS 5SLINIYSYyGQa 3360ANBYYSyl
Monitoring and reporting on environmental law 137
Advising on changes to Northern Ireland environmental law etc 138
Failure of relevanpublic authorities to comply with environmental law 138

These Explanatory Notes relate to taevironmenBill as introduced in the House of Commonsl5 October
2019(Bill 3)



Meaning of relevant environmental law, relevant public authority etc 138

Complaints about relevant public authorities 139
Investigations: relevant public authorities 140
Duty to keep complainants informed 141
Information notices 141
Decision notices 142
Linked notices 142
Enforcement 143
Intervention in judicial review 143
Duty of the OEP to involve the relevant department 144
Public statements 144
Disclosures to the OEP 144
Confidentiality of proceedings 145
Meaning of UK environmental law and Northern Irel&myironmental law 145
Interpretation of Part 1 of this schedule: general 146
/ EUCwl ow O1 OEOI OUUWOT wUOT T w. $/ zU0Uwi 1 61 UEOwWI UOGEWROOU
Schedule 4: Producer Responsibility Obligations 147
Schedule 5: Producer responsibility obligations: Northern Irel and 149
Schedule 6: Producer responsibility for disposal costs 151
Part 1. Requirements 151
General powe 151
a5AralLl2alt O2ad0aé yR aRA&ALIRALl T ¢ 151
Calculation of sums payable 151
Administration 152
Registration 152
Payment of sums 152
Distribution of sums paid 152
Repayment of sums paid 152
Charges 152
Consultation requiremerst 152
Part 2: Enforcement 152
General power 152
Powers to confer functions and Monitoring compliance 153
Records and information 153
Powers of entry etc 153
Sanctions 153
Costs 153
Consultation requirements. 153
Schedule 7: Resource efficiency information 153
Part 1: Requirements 153
General power 153
aStyAy3a 2F GAYTF2NNIOGA2Y | o62dzi NBa2dzNOS STFFAOAEEOe ¢
Persons on whom requirements may be imposed 154
Examples of provision that may be made 154
Consultation etc requirements 154
Interpretation 155
Part 2: Enforcemert 155
General power 155
Powers to confer functions 155
Monitoring compliance 155
Records and information 155
Powers of entry etc 155

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)



Sanctions 156

Costs 156
Consultation requirement 156
Schedule 8: Resource efficiency requirements 156
Part 1: Requirements 156
General power 156
aSlyay3d 05 BRNBAOHAY O& NBIljdZANBYSy(asé 157
Persons on whom requirements may be imposed 157
Examples of provision that may be made 157
Consultation etc requirements 158
Interpretation 158
Part 2: Enforcement 158
Schedule 9: Deposit schemes 158
Powe to establish deposit schemes 158
Scheme suppliers 159
Scheme collectors 159
Deposit scheme administrators 160
Enforcement 160
Interpretation 161
Schedule 10: Charges for single use plastic items 161
General power 161
Requirement to charge 161
Sellers ofjoods and services 161
Amount of charge 162
Administration 162
Registration 162
Recordkeeping and pblication of records 162
Enforcement 162
Civil sanctions 162
Schedule 11: Enforcement powers 162
Powers to search and seize vehicles in connection with waste offences 162
Powers of direction in relation to waste 163
Powers of entry imelation to pollution control etc 163
Schedule 12: Local air quality management framework 165
Schedule 13: Smoke control in England and Wales 169
Part 1: Principal amendments to the Clean Air Act 1993: England 169
Part 2: Principal amendments to the Clean Air Act 1993: Wales 173
Part 3: Minor and consequential amendments 173
Minor and consequential amendments to the Clean Air Act 1993 173
Minor amendments to other legislation 174

Schedule 14:;;, OEDPi aDdO1 wbEUI UWEDOEwWUI Pl UETT wUBEI UUEO

for appeals 174
Schedule 15: Biodiversity gain as condition for planning permission 179
Part 1: Biodiversity gain condition 179
Part 2: Consequential amendments. 183
Schedule 16: Controlling the felling of trees in England 183
Introductory 183
Penalty for fellingvithout licence: increase of fine 183
Restocking notices to be local land charges 183

These Explanatory Notes relate to taevironmenBill as introduced in the House of Commonsl5 October
2019(Bill 3)



Enforcement notices to be local land charges 183

Further enforcement notices for new estate or interest holders 183
Power of court to order restockindtar conviction for failure to comply with enforcement notice 184
Service of notices on directors of companies that have estategernests in land 184
Requiring information from the owner of land 184
Schedule 17: Discharge or modification of obligations under conservation covenants
184
Part 1: Discharge by Upper Tribunal 185
Power to discharge on application by landowner or responsible body 185
Deciding whether to discharge 185
Supplementary powers 185
Part 2: Modification by Upper Tribunal 185
Power to modify on application by landowner or responsible body 185
Deciding whether to modify 185
Supplementary powers 186
Effect of modification 186
Schedule 18: Application of Part 7 to Crown land 186
Part 1: General 186
Part 2: Conservation covenants relating to Crown land held by a person other than the appropriate
authority 186
Arrangements for the purposes of section 98 186
Modification of Part 7 in relation to obligations under certain Crown conservation covenants 186
Part 3: Other modifications of Part 7 187
Cases where estate in land to which conservation covenant relates has been acquired by the Crown and is held by
personother than the appropriate authority 187
Agreements under sections 108(1), 109(1) and 110(1) 187
Schedule 19: Consequential amendments relating to Part 7 187
Acquisition of Land Act 1981 (c. 67) 187
Housing and Planning Act 2016 (c. 22) 187
Neighbourhood Planning Act 2017 (c. 20) 188
Schedule 20: Amendment of REACH legislation 188
Amendment of the REACH Regulation 188
Amendment of the REACH Enforcement Regulations 2008 188
Consent of the devolved administrations 189
Requests by devolved administrations for exercise of powers under this Schedule 189
Consultation 189
The protected provisions 189
Commencement 189
Financial implicatio ns of the Bill 190

Parliamentary approval for financial costs or for charges imposed 190

Compatibility with the European Convention on Human Rights 191
Public Sector Equalities Statement 191
Related documents 191

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)



Annex A - Territorial extent and application in the United Kingdom 194

Minor or consequential effects 205
Minor or consequential effects outside England 205

Minor or Consequential Effects outside England and Wales 206

207

Subject matter and legislative competence of devolved legislatures

These Explanatory Notes relate to taevironmenBill as introduced in the House of Commonsl5 October

2019(Bill 3)



Overview of the Bill
1 Thes OYDPUOOOI O0w! POOwWp? Ui | w! DOO0? AWPUWEOOxUDPUI EwdIi
legal framework for environmental governance once the UK leaves the EU. The second
makes provision for specific improvement of the environment , including measures on
waste and resource efficiency, air quality and environmental recall , water, nature and
biodiversity , and conservation covenants.

2 The first part of the Bill was published in part as the draft Environment (Principles and
Governance) Bill on 19 December 2018, fulfilling a legal obligation set out in section 16 of
the European Union (Withdrawal) Act 201 8. The measures published at that time related
only to environmental principles and governance, and placing the gOY1 UOO1 OUz Uwl k w8
Environment Pl an on a statutory footing.

3 The remaining parts of the Bill make provision for a range of environmental improvements.
In its 2017 Manifesto,s %OUPEUE w3 OT 1 UT 1 Uz 6 w. UU w/re3petdusi OU WE w2
Future,thegOY1T UOOTI OUwxO1 ET 1 EWUOOWET wsUT 1T wi DPUUOwT 1 &1 UE
E1 U001 UwUUEUIT w0l e éis énd tebgdvierhniept Bds Eonsbited;on a broad
range of measures, and published a 25 Year Environment Plan in Januay 2018. Measures
in this Bill take legislative steps to achieve this vision.

4 The Environmental Governance Part of the Environment Bill (Part 1) includes provisions to:

ﬂ allow government to set long-term targets (of at least 15 years duration) in
Ul OEUPOOwWUOwWUT 1T wOEUVUUEOwI OYPUOOOI OUWEOE wx 1
environment via statutory instrument;

ﬂ require government to meet long-term targets, and to prepare remedial plans
where long-term targets are not met;

ﬂ require government to set, by October 2022, at least one longterm target in each
of the priority areas of air quality, water, biodiversity, and resource efficiency
and waste reduction;

ﬂ require government to set and meet an air quality target for fine particulate
matter in ambient air (PMz.5);

ﬂ require government to periodically review all environmental targets to assess
whether meeting them would significantly improve the natural environment in
England;

ﬂ establish the process by which a long-term target is set and amended, as well as
an enhanced process where a longterm target is lowered or revoked,;

ﬂ require the government to have, and maintain, an Environmental Improvement
Plan, a plan to significantly improve the nat ural environment, which sets out the
steps thegovernment intends to take to improve the natural environment, and
which sets out interim targets towards meeting the long -term targets;

ﬂ require government to produce an annual report on the Environmental
Impr ovement Plan, to consider progress towards improving the natural
environment and meeting the targets;
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ﬂ require government to review the plan periodically, to consider progress and
whether further or different steps are needed to improve the natural
environ ment and meet the targets, and if appropriate revise the plan;

ﬂ require government to collect and publish data used to measure progress in
improving the natural environment and meeting the targets ;

ﬂ require the publication of a policy statement on environmen tal principles setting
out how environmental principles specified under the Bill are to be interpreted
and applied by Ministers of the Crown during the policymaking process;

ﬂ create a new, statutory and independent environmental body, the Office for
Environ mental Protection (OEP), to hold government to account on
environmental law and its Environmental Improvement Plan oncethe UK leaves
the EU;

ﬂ define the scrutiny, complaints and enforcement functions of the OEP and their
scope;

ﬂ establish an OEP enforcementprocess of environmental review in the Upper
Tribunal; and

ﬂ define the nature of the OEP, including considerations of membership,
remuneration, staffing, powers, reporting, funding, accounts and other issues.

5 The Environmental Governance: Northern Ireland Part of the Environment Bill (Part 2)
includes provisions to:

ﬂ extend the application of the OEP to Northern Ireland, and make separate
provision for Environmental Improvement Plans and environmental principles
in Northern Ireland.

6 The Wage and Resource Hficiency Part of the Environment Bill (Part 3) includes provisions
to:

ﬂ require producers to pay the full net cost of managing their products at end of
life to incentivise more sustainable use of resources;

ﬂ allow deposit return schemes to be established, whereby a deposit is included in
the price of an in-scope item (such as a drink in a bottle or can)which is
redeemed when the item is returned to a designated point;

ﬂ enable producer responsibility obligations to be applied at all levels of the waste
hierarchy to, for example, facilitate the prevention of food waste and increase the
redistribution of food surplus;

ﬂ enable charges to be applied to specified singleuse plastic items;

ﬂ require local authorities in England to collect the same range of materials for
recycling from households;

ﬂ ensure households have a weekly separate food waste collection;
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ﬂ ensure businesses and public bodies present recyclable materials for separate
collection and arrange for its separate collection;

ﬂ enable government to set resource efficient product standards and information
and labelling requirements, to drive a shift in the market towards durable,
repairable and recyclable products;

ﬂ improve the proportionality and fairness of litter enforcement, by issuing
statutory guidan ce on the use of enforcement powers and extending an existing
power to set out conditions to be met by all those carrying out enforcement
activity;

ﬂ improve the management of waste, by enabling the Secretary of State to make
regulations in relation to wast e tracking digitally ;

f POxUOYI w0 1 wui T UOEUOUUzwI i iTEUBYI Ol UUWPOWU
that criminal activity on the wider economy, environment and society;

ﬂ allow the Environment Agency to be more flexible and responsive in managing

exempt waste sites and ensure proportionate controls are in place to avoid
environmental harm or illegal activity as waste market practices change;

ﬂ fill a gap in existing powers to ensure that waste can be collected and disposed of
when normal processes fail;

ﬂ enable the Secretary of State to make regulations to amend the permitted range of
penalties for existing Fixed Penalty Notices; and

ﬂ enable the Secretary of State to regulate the import, export or transit of waste and
hazardous waste.

7 The Air Quality and Environmental Recall Part of the Environment Bill (Part 4) includes
provisions to:

ﬂ amend Part IV of the Environment Act 1995 (which creates the Local Air Quality
Management Framework) to strengthen the requirements in respect of the
National Air Quality St rategy, including a requirement for it to be regularly
reviewed;

ﬂ amend the Local Air Quality Management Framework to clarify duties and
enable greater cooperation between different levels of local government, and
other relevant public bodies, in the preparation of Local Air Quality Action Plans;

ﬂ amend Part 1l of the Clean Air Act 1993 to enable quicker, simpler and more
proportionate enforcement of Smoke Control Areas, a key means by which local
authorities can control pollution from domestic solid fuel b urning; and

ﬂ provide for mandatory recall notices for vehicles and equipment that do not
comply with relevant environmental standards and for fines to be issued when a
minimum recall rate is not met.

8 The Water Part of the Environment Bill (Part 5) includes provisions to:
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ﬂ change the procedural requirements for Water Resources Management Plans,
and enable increased collaboration between different water undertakers to better
manage water resources;

ﬂ require the preparation of Drainage and Sewerage Management Plans by
sewerage undertakers, to better plan for the management of waste water;

ﬂ modernise the process for modification of water and sewerage undertaker licence
EOCEDPUDPOOVUwWEaAwWUT | weEUI Uw21 UYPEI Uwli T UOEUDOOW
line with otheruti OPUDT UOWEOQOE wUOwUUUI O1T UT 1 Ow. i PEUZ UWEED
Ul pPT UETT wUOBET UUEOI UUz wOx1 UEUDOOUO

ﬂ change the circumstances in which a licence to abstract water from the

environment can be revoked or varied without paying compensation, to prevent
damage to the environment;

ﬂ enable future updates to the lists of priority substances in water quality
legislation, and enable the reallocation of regulatory responsibilities in the
Solway Tweed river basin district; and

ﬂ enable updates to be made to the valuation calalations relevant to the
apportionment of internal drainage board (IDB) charges in secondary legislation,
allowing for the creation of new or expansion of existing IDBs where there is a
local desire to do so.

9 The Nature and Biodiversity Part of the Environ ment Bill (Part 6) includes provisions to:

ﬂ amend section 40 of the Natural Environment and Rural Communities Act 2006
to strengthen and improve the duty on public bodies to conserve and enhance
biodiversity, in accordance with the proper exercise of their functions;

ﬂ mandate net gain in biodiversity through the planning system, requiring a 10%
increase in biodiversity after development, compared to the level of biodiversity
prior to the development taking place, as measured by a metric set out by Defra;

ﬂ require the preparation and publication of Local Nature Recovery Strategies, a
tool to direct action for nature, and place an emphasis on supporting local
leadership of nature improvement; and

ﬂ provide greater enforcement powers to the Forestry Commission to reduce illegal
tree felling, and require local authorities to consult local residents prior to the
felling of street trees.

10 The Conservation Covenants Partof the Environment Bill (Part 7) includes provisions to:

ﬂ provide for Conservation Covenants: voluntary, legally binding private
agreements between landowners and responsible bodies, designated by the
Secretary of State, which conserve the natural or heritage features of the land
enabling long-term conservation.

11 The Miscellaneous and General Provisions Part of the Environment Bill (Part 8) includes
provision to:
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ﬂ amend two pieces of retained European Union law relating to the regulation of
chemicals.

ﬂ allow for consequential provision; regulations; commencement and transitionalor
saving provision ; and

ﬂ set out the position in relation to Crown application; financial provisions; and the
extent and the short title of the Bill , which may be cited as the Environment Act
20109.

Policy background

Exiting the European Union (EU)

12 On 1 January 193, the UK joined the European Economic Community, now the European
Union.

13 On 17 December 2015, the European Union Referendum Act 2015 received Royal Assent.
The Act made provision for holding a referendum in the UK and Gibraltar on whether the
UK should remain a member of the EU. The referendum was held on 23 June 2016 and a
majority voted to leave the EU.

14 The European Union (Notification of Withdrawal) Act 2017 received Royal Assent on 16
March 2017. On 29 March 2017, the Prime Minister gave notification of withdrawal of the
UK from the EU under Article 50(2) of the Treaty on European Union. The European
Union (Withdrawal) Act 2018 received Royal Assent on 26 June 2018. Section 16 of the
Withdrawal Act required the Secretary of State to publish a draft Bill to make provision
for a new environmental governance body and a requirement for Ministers of the Crown
to have regard to a new policy statement on environmental principles when making
policy | OOOOP B O1T w bdrawal#om zhe ELP. D U

Part 1: Environmental Governance

15 The Draft Environment (Principles and Governance) Bill 2018 was published for
parliamentary pre -legislative scrutiny on 19 December 2018, fulfilling requirements for
publication of a draft Bill under section 16 of the European Union (Withdrawal) Act 2018.
Part 1 of this Bill updates that Draft Bill in light of the pre -legislative scrutiny reports by
the Environment, Food and Rural Affairs Select Committee and Environmental Audit
Committee which were published on 30 April 2019 and 2 4 April 2019 respectively. The
government responded to these reports alongside introduction of the Bill in October 2019.

16, OUUwWOT wOT 1T wa*zUwl OYPUOOOI OUEOWOEPWEOEWx OOPE a w
and processes provide for oversight and enforcement. The Bill sets out the measures
needed to ensure that there is noenvironmental governance gap on withdrawal from the
EU. It will allow the setting of long -term, legally binding and joined -up targets tailored to
England, embed consideration of environmen tal principles in future policy making and
establish the independent Office for Environmental Protection .

17 The Bill places a statutory requirement for government to prepare and maintain an
Environmental Improvement Plan (EIP ); the first being the 25 YearEnvironment Plan
published in January 2018, and creates a new statutory cycle of monitoring, planning and
reporting to ensure continuing improvement to the environment. It also establishes a new
framework for setting long -term, legally binding and joined -up targets (covering at least

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)

13



air quality, resource efficiency and waste reduction, water and biodiversity). As part of
the framework for setting targets, the Bill will include a specific duty to set a target for
annual mean concentrations in ambient air of the air pollutant of greatest harm to human
health ¢ fine particulate matter (PM 2.).

18 The Bill legislates for environmental principles to protect the environment from damage by
making environmental considerations central to the policy development process across
government. The principles work together to legally oblige policy -makers to consider
choosing policy options which cause the least environmental harm.

19 The Bill also creates a new public body+t the Office for Environmental Protection (OEP)
as a domestic independent watchdog who will be responsible for taking action in relation
to breaches of environmental law. Through its scrutiny and advice functions, the OEP will
monitor progress in improving the natural envi ronment in accordance with the
governOl OUz UWEOOI UUPEwWI OYPUOOOI OUEBDIwBIbexddl®dts1 O1 OUwx OEC
provide g overnment with written advice on any proposed changes to environmental law.
Through its complaints and enforcement mechanisms, the OEP will take a proportionate
approach to managing compliance issues relating to environmental law.

Part 2: Environmental Governance: Northern Ireland

20 Under the Northern Ireland Act 1998, the Northern Ireland Assembly has legislative
competencefor a number of areas of law. The Department for Agriculture, Environment
and Rural Affairs has requested that the Bill include provision to allow the Office for
Environmental Protection to exercise its functions in Northern Ireland, subject to the
approval of a restored Northern Ireland Assembly.

21 The Environment Bill sets out measuresthat would provide the OEP with equivalent
powers in England and Northern Ireland, and ensure that operationally it can function
across both administrations. In some cases, this has meant providing for slightly differe nt
processesthat reflect the different legal and policy frameworks. In others, it has meant
ensuring appropriate Northern Ireland representation, for example on the board of the
OEP.

Part 3: Waste and Resource Efficiency

22 In the 25 Year Environment Plan, the government committed to using resources from
nature more sustainably and efficiently, and to minimising waste. In December 2018, the
government published its Resources and Waste strategy,Our Waste, Our Resources: A
strategy for Englangto help move towards a more sustainable, circular economy. Waste
management is based ona "waste hierarchy", which sets a priority order when shaping
waste policy and managing waste. It gives top priority to preventing waste in the first
place. When waste is created, it gives priority to preparing it for re -use, then recycling,
then recovery, and last of all disposal (for example, landfill). The Bill will provide the
legislative framework needed to deliver on many of the commitments in the Resources
and Waste Strategy, by introducing new powers and amending existing legislation such
as the Environment Act 1995 ard Environmental Protection Act 1990.

23 The Environment Act 1995 allows for obligations to be placed on producers in relation to
the re-use, recovery and recycling of products. These are already in place for four waste
streams (including packaging waste), putting a level of financial responsibility on
producers for their goods at end-of-life. The Bill will allow g overnment to require
producers to pay the full net cost of managing their products at end of life to incentivise
them to design their products with s ustainability in mind. The government consulted
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from 18 February to 13 May 2019 on reforming the UK packaging producer responsibility
system and received 679 responseskReforming the UK packaging producer responsibility
system: summary of responses and next sigsspublished on 23 July. The Bill also clarifies
that producer responsibility obligations can include pr evention of waste and
redistribution, making it clear that action can be taken on food waste.

24 Once in force, the Ecodesign for Energy-Related Products and Energy Information
(Amendment) (EU Exit) Regulations 2019 will amend the Ecodesign for Energy-Related
Products Regulations 2010 to allow for mandatory product standards (which may relate to
energy efficiency and resource efficiency) to be set by the government for energy-related
products. The Bill complements these provisions by enabling resource efficiency
standards to be set for non-energy-related products. The Bill will also allow for clear
labelling to enable consumers to identify products that are more durabl e, repairable and
recyclable.

25 The Climate Change Act 2008 makes provision for charging for the supply of single-use
carrier bags. The introduction of a 5p plastic bag charge in England in 2015 hasresulted in
a 90% decrease in plastic bag sales by main supermarket retailersThe Bill allows for the
introduction of charges for any single -use plastic item.

26 The Environmental Protection Act 1990 underpinslocal EUU0T OUPUPI Uz wEUUa wU O wl
household waste in England from domestic properties. Current arrangements ensure that
every local authority collects some recyclable materials. Local authorities, however, do not
all collect the same range of materials which has caused confusion as to what can be
recycled. The Bill stipulates a consistent set of materials that must generally be collected
individually separated from all households and businesses, including food waste. The
government consulted from 18 February to 13 May 2019 on consistency h household and
business recycling collections in England and received 1713 responsesReforming the UK
packaging producer responsibility system: summary of responses and nextagqusblished
on 23 July.

27 The Bill also allows for the introduction of deposit return schemes where consumers pay
an up-front deposit when they buy an item (such as a drink in a bottle or can), which is
then redeemed on return of the used item. These schemes can increase recycling and
reuse, and reduce littering. The government consulted from 18 February to 13 May 2019
on introducing a Deposit Return Scheme for drinks containers in England, Wales and
Northern Ireland and received a total of 208,269 responses.Introducing a Deposit Return
Scheme (DRS) in England, Wales and Northern Irelasndnmary of responsesas published
on 23 July.

28 The rules for transporting, storing or disposing of waste include the general requirement
to have an environmental permit if disposing of or recovering waste and the requirement
for carriers, brokers of or dealers in waste to register with the Environment Agency. lllegal
waste activity was estimated to have cost the English economy over £600million in 2015.
The Bill will help prevent waste crime by modernising the regulatory framework; deter
waste crime by ensuring regulators can take effective enforcement action; and detect
waste crime by allowing for electronic waste tracking .

29 The Bill also contains measures to improve the proportionality and fairness of enforcement
against littering, as part of the continued delivery of the Litter Strategyfor England

Part 4: Air Quality and Environmental Recall

30 The UK has legally-binding targets to reduce overall national emissions of five air
pollutants (fine particulate matter, ammonia, nitrogen oxides, s ulphur dioxide, and non-
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methane volatile compounds) by 2020 and 2030. The government committed to delivering
clean air in the 25 Year Environment Plan, and consulted on a draft Clean Air Strategy
(CAS) in May 2018, which received 711 responses. e final CAS was published in
January 2019.It sets out the comprehensive actiors required across all parts of
government to improve air quality, at both the nationa | and local levels, including by
setting new and ambitious goals, bringing forward targeted legislation, investment and
policies. This Bill implements key proposals outlined in the Strategy, enabling greater
local level action on air pollution, to tackle k ey sources of pollutants, which will help the
UK achieve its overall national emission obligations.

31 The Environment Act 1995, the Clean Air Act 1993 and the Environmental Protection Act
1990 establish frameworks for local authorities to address air quality .

32 The Environment Act 1995 establishes the Local Air Quality Management Framework,
under which local authorities have obligations to assess and manage the quality of the air
in their areas. Where specified standards and objectives are not being met authorities are
required to declare Air Quality Management Areas and then prepare action plans.
Amendments made to this Act by the Bill will strengthen these duties by giving greater
clarity on the requirements of action plans enabling greater collaboration bet ween local
authorities and all tiers of local government, as well as with Relevant Public Authorities,
in the creation and delivery of those plans. It will also require the Secretary of State to
regularly review the National Air Quality Strategy, which spe cifies the standards and
objectives that local authorities need to achieve.

33 Part lll of the Clean Air Act1993P UwUT 1T w4 * zUwOEPOwWOI 1 PUOEUDYIT wi UEOI |
pollution from domestic solid fuel burning, the single biggest source of fine particu late
matter emissions in the UK. Part Il gives local authorities the power to make an order
designating parts of their area as Smoke Control Areas ECAs), in which it is an offence to
emit smoke from chimneys of buildings and chimneys that serve the furnace of any fixed
boiler or industrial plant. The amendments through the Bill will enable local authorities to
issue civil financial penalties instead of criminal prosecutions , making enforcement
quicker, simpler and more proportionate. It will strengthen th e existing penalties for the
sale of controlled solid fuels in SCAs and ensure consumers are aware that it is an offence
to buy these fuels for use in SCAs It will also give authorities the power to broaden the
scope of their SCAs to include moored inland waterway vessels.

34 Part lll of the Environmental Protection Act 1990 (EPA) stipulates what can constitute a
statutory nuisance. This includes smoke from premises, except private dwellings in SCAs
which are exempt. The amendment of this Act by the Bill will remove this exemption in
England so that a local authority will be able to pursue somebody who emits smoke from
private dwellings in SCAs where it is prejudicial to human health or causing a nuisance.

35 Measures in this Part will also enable the Secretary d State to compel manufacturers of
vehicles, vehicle components and Non- Road Mobile Machinery (NRMM) to recall their
products for reasons of environmental failure .

36 In late 2015, the government became aware that vehicles on the road in the UK were
emittin g more NOXx (a controlled pollutant) than their emission test results would suggest.
This was a result of software fitted to the vehicles. The situation highlighted the limits of
thegOYI1 UOOI OUzUwxOPT UUWUOWEOOxT OWEwWUIT EedlBdsudi wYl I DEC
of environmental non -conformity or failure. This is in contr asttothe gO Y1 UOO1 OUz Uwx Ob1 Uu
to compel a recall of any product (including road vehicles and NRMM) on the basis that it
DUWEW?EEOT 1 UOUUwWxUBEUEU? wpdU w?GAetauPkductSafdtyux UOE UE U»
Regulations 2005 (2005/1803).
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Part 5: Water

37 The water industry was privatised in 1989pursuant to the Water Act 1989. The regulatory
regime for the privatised water industry is principally set out in the Water Industry Act
1991, and amendments made to that Act (notably in 2003 and 2014).Water abstraction
licensing was introduced in the 1960s; the licensing regime is principally set out in the
Water Resources Act 1991 and enables regulators to act tprotect the environment and
the needs of water users.The legislative regime providing for flood risk management by
the government and other public authorities is set out in various pieces of legislation; the
principal primary legislation relating to the powers and duties of internal drainage boards
is the Land Drainage Act 1991.

38 The government launched a consultation (Improving our Management of Water in the
Environmen), which ran between 15 January and 2 March 2019. The consultation
received 298 responsesimproving our management of water in the envinoent: summary of
responses and government respamas published on 23 July.

39 The Bill sets out measures to provide for policy outcomes for water resources, drainage
and flood management through :

ﬂ improved water resources planning, which facilitates collabo rative regional
planning and considers the needs of all sectors of water users, including the
environment;

ﬂ placing on a statutory footing drainage and wastewater planning to assess risks
to seweragenetworks and network capacity;

ﬂ modernising water regula tion by reforming elements of the abstraction licensing
regime to link it more tightly tothegO Y1 UOOI OUz UwOENT EUDPYI Uwi OC
environment; and

ﬂ enabling updates to be made to the valuation calculations relevant to the
apportionment of internal drainage board (IDB) charges in secondary legislation,
allowing for the creation of new or expansion of existing IDBs where there is a
local desire to do so.

40 It also includes measures to protect water quality in our surface and groundwater, by
enabling updates to the lists of priority substances that pose a threat to water bodies in
line with the latest scientific knowledge , in the absence ofpowers under section 2@) of the
European Communities Act 1972.

Part 6: Nature and Biodiversity
4ALNEUUUI wbUwDOWETI EODOI OWOUET woOi ws 61 OECEZUwPDOEODI
degraded. The UK has a number of international and legislative commitments to take
urgent and effective action to halt the loss of nature or biodiversity.

42 Since the 25 Year Environment Plan set the ambition towards embedding a broad
s1 OYDUOOOI OUEOwWOI Uwl E bgBystem, ddedimbnk s focBs€edichi 1 wx OE O
embedding the principle of biodiversity net gain. In July 2018, the revised National
Planning Policy Framework strengthened planning policy on biodiversity net gain by
making it clearer that all development in scope should deliver biodiversity net gains.
From December 2018 to February 2019, government consulted on whether biodiversity net
gain should be made mandatory and received 470 responses. In March 2019, in response
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to strong support at consultation, government committed to mandating biodiversity net
gain in the Environment Bill .

43 Section 40 of the Natural Environment and Rural Communities (NERC) Act 2006 requires
all public authorities carrying out functions in England (together with HMRC in Wales
also) to have regard to conserving biodiversity when delivering their functions. The
existing wording does not adequately reflect the ambition or language of the 25 Year
Environment Plan. Shifting the focus of the duty to an active requirement to seek the
further conservation and enhancement of nature should better align public authoritie Uz w
action on biodiversity w ithgO YT UOOI OUz UWEOEDPUDPOOBG w

44 Spatial plans enable the public, private and charity sectors to direct investment in nature to
where it can best benefit the natural environment, and have an important role to play in
delivering the governmentz &bmmitment to nature recovery. Although such plans do
exist in some areas of England, they are often produced by a variety of bodies working at
different spatial scales. Local Nature Recovery Strategies(LNRSs) will put spatial
planning for nature on a statutory footing, and will support local action by consistently
mapping important existing habitats and opportunities to create or restore habitat. For
example, the biodiversity net gain consultation identified a need for local plans for nature
to target biodiversity increa ses Developed through a collaborative approach, LNRS will
also support the delivery of a Nature Recovery Network by acting as a key tool to help
local partners better direct investment and action that improves, creates and conserves
wildlife -rich habitat.

45 This Bill also includes measures covering forestry and street trees, including amendments
to the Forestry Act 1967 to tackle illegal felling, and measures requiring local highway
authorities to consult the public before felling any street trees . Current regulations on tree
felling include felling lice nces in the Forestry Act 1967 provisions in The Highways Act
1980, Tree Preservation Orders (TPOs) under the Town and Country Planning Act 1990,
and the Equalities Act 2010. On 30 December 2018, theavernment announced a public
EOOUUOUEUDPOOWOOwWxUOUI EUPOT WEOEwWI OT ECEDPOT ws O1 OEOEZ
4671 responses

Part 7: Conservation Covenants

46 This Part addresses the absence of a simple legal tool that landowners can use to secure
conservation benefits when land is sold or passed on. Conservation covenants are private,
voluntary agreements between a landowner and responsible body, such as a conservation
charity or public body. They provide for conservation of natural environment and
heritage assets for the public good. They can bind subsequent owners of the land, so have
the potential to deliver long -lasting conservation benefits.

47 In the 25 Year Environment Plan, the government set out its ambition of recovering nature.
Individual landowners ¢ an play an important role in conservation efforts , but under the
current law it is difficult for any legal obligations they take on to remain once the land has
been sold or passed on. As a resulfconservation opportunities are missed or fail to secure
long-term, sustainable outcomes. Complex, legal workarounds have sometimes been used
but these can be costly and do not always appeal to landowners. Conservation covenants
are used in other countries including New Zealand, USA, Canada and Scotland.

48 The Law Commission examined the need for conservation covenants and concluded that
legislation should be introduced, preparing a draft Bill in 2014. The government consulted
on the Law Commission proposals in February and March 2019. There was broad support
for covenants from the 112 responses across a range of stakeholders. Government
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committed to include provisions for conservation covenants in the Environment Bill in its
response published on 23 July. The key change to the Law Commission Bill is to allow for-
profi t bodies to apply to become responsible bodies.

Part 8: Miscellaneous and General Provisions

49 The use of chemicals in the EU is regulated by Regulation (EC) No 1907/2006 concerning
the Registration, Evaluation, Authorisation and Restriction of Chemicals ( REACH),
Il UUEEODPUT DOT WEW$SUUOXxT EOQw" 11 OPEEOUwW 11 OEawpUi 1 w
Regulation will form part of retained EU law by virtue of the European Union
6 PUT EUEPEOAW EUwl YhWwp? U0l 1l webUT EUEPEOwW EU?2 A3 w
2008 provide for the contravention of various provisions of the REACH Regulation to be a
criminal offence, and set out which domestic bodies enforce those offences. Part 8 and
Schedule 20 give the Secretary of State the power to amend the REACH Regulation and
the REACH Enforcement Regulations 2008 as they apply in the UK after exit day, in order
to keep them up to date and respond to emerging needs or ambitions for the effective
management of chemicals.

Legal background

50 A large proportion of UK environmental law derives from the EU and its implementation
is currently monitored and enforced by EU mechanisms and institutions, mainly the
European Commission. This Bill will provide for a new policy statement setting out the
environmental principles that will guide environmental policy -making and legislation, in
a similar way to existing EU principles. The Bill will also provide for a domestic
replacement for the scrutiny and enforcement function of the European Commission.

51 The European Union (Withdrawal ) Act 2018 provides for legislation derived from the EU
to form part of retained EU law when the UK leaves the EU. The Bill provides powers to
amend retained EU law in relation to several areas, including the regulation of chemic als
and water quality.

52 The Bill also makes provision for new domestic policy to improve air quality, conserve and
enhance nature, improve the management of resources and wasteand modernise water
regulation. The following significant domestic legislation i s referenced or amended by this
Bill:

Forestry Act 1967

Highways Act 1980

Environmental Protection Act 1990
Town and Country Planning Act 1990
Land Drainage Act 1991

Water Industry Act 1991

Clean Air Act 1993

Environment Act 1995

Pollution Prevention and C ontrol Act 1999
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Water Act 2003
Natural Environment and Rural Communities Act 2006

Climate Change Act 2008

=4 =2 =2 =

Water Act 2014
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Territorial extent and application

53 Clause 17 sets out the territorial extent of the clauses in the Bill. The extent of a Bill is the
legal jurisdiction where it forms part of the law. The extent of a Bill can be different from
its application. Application refers to where it has practical effect.

54 Subject to a small number of exceptions, the Bill forms part of the law of England and
Wales and applies to England. Around half of the Bill's provisions extend and apply to
Wales with a significant number of provisions having Great Britain, UK or England,
Wales and Northern Ireland extent. Clauses 42, 45, 53, 55, 57, 60, 62, 66, 81 and Schedule 2
and 5 form part of the law of Northern Ireland and apply to Northern Ireland only.
Clauses 80 and 85 apply to Wales only.

55 There is a convention that Westminster will not normally legislate with regard to matters
that are within the legislative competence of the Scottish Parliament, the National
Assembly for Wales or the Northern Ireland Assembly without the consent of the
legislature concerned. The following clauses touch on matters that are devolved to
Scotland or Wales or transferred to Northern Ireland and a legislative consent motion is
being sought in relation to them: clause 42 (improving the natural environ ment: Northern
Ireland) ; clause 43(the Office for Environmental Protection: Northern Ireland); clause 44
(producer responsibility obligations); clause 45 (producer responsibility obligations:
Northern Ireland) ; clause 46(producer responsibility for disposal costs ); clause 47
(resource efficiency information); clause 48 (resource efficiency requirement$; clause 49
(deposit schemeg; clause 50(charges for single use pladic items); dause 51 (charges for
carrier bags), dause 53 (separation of Waste: Northern Ireland ); dause 54 (electronic waste
tracking: Great Britain); clause 5 (electronic wastetracking: Northern Ireland ); clause 56
(hazardous waste England and Wales); dause 57 (hazardous waste: Northern Ireland );
clause 59 (powers to make charging schemesy; clause 6 (wastecharging: Northern
Ireland); clause 61 (enforcement powers); clause 62(enforcement powers: Northern
Ireland); clause 63(littering enforcement); clause &4 (fixed penalty notices); dause b
(regulation of polluting activities ); clause 6 (waste regulation: amendment of Northern
Ireland Order); clause 67(local air quality management framework ); clause 68(smoke
control areas: amendments to the Clean Air Act 1993); clause 73 (water resources
management plans, drought plans and joint proposals) ; clause 74 (drainage and sewerage
management plans); clause 75@J 01T OUPUaz Uwx Ob1 UwUaudd UDUT wb O ¢
(electronic service of documents); clause 79(water quality : powers of Secretary of State);
clause 8 (water quality: powers of Welsh Ministers ); clause 81 (water quality: powers of
Northern Ireland Department ); dause & (Solway Tweed river basin district: power to
transfer functions); clause 83 (water quality: interpretation ); clause & (valuation of other
land in drainage district : Wales); clause & (valuation of agricultural land in drainage
district : England and Wales); dause 87 (disclosure of Revenue and Qustoms information );
clause 12 (amendment of REACH legislation ); Schedule 2(Improving the natural
environment: Northern Ireland ); Schedule 3(The Office for Environmental Protection:
Northern Ireland ); Schedule 4(Producer responsibility obligations ); Schedule 5(Producer
responsibility obligations: Northern Ireland ); Schedule 6 Producer responsibility for
disposal costs); Schedule7 (Resource efficiency information); Schedule 8(Resource
efficiency requirements); Schedule 9(Deposit schemes); Schedule 10(Charges for single
use plastic items); Schedule 11(Enforcement powers); Schedule 12(Local air quality
management framework ); Sdhedule 13 (Snoke control in England and Wales); and
Schedule 20(amendment of REACH legislation ).

56 See the table in Annex A for a summary of the position regarding territorial extent and
application in the United Kingdom. The table also summarises the posi tion regarding
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legislative consent motions and matters relevant to Standing Orders Nos. 83J to 83X of the
Standing Orders of the House of Commons relating to Public Business.
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Commentary on provisions of Bill

Part 1: Environmental Governance

Chapter 1: Improving the natural environment

Clause 1: Environmental targets
57 Clause 1 provides a power for the Secretary of State to set longterm targets by regulation.

58 Subsection (1) provides the Secretary of State with a power to set longterm targets in
relation to the natural environment or people's enjoyment of it. The natural environment

relate to its use, access to natural areas or a measure of public views about the
environment. Among other initiatives, enjoyment may be inc reased through education
and public awareness of the natural environment both past and present, natural systems
and processes through which organisms interact with their surroundings.

59 Subsection (2) requires the Secretary of State to set at least one loaggrm target in each of
four priority areas. More than one long -term target could be set within a given priority
area; however, one is the minimum. Subsection (3) defines those priority areas as air
quality, water, biodiversity, and resource efficiency and waste reduction. Clause 3(9)
requires that a draft statutory instrument (or instruments) satisfying the requirement in
subsection (2) must be laid before Parliament by 31 October 2022.

60 Subsection (4) requires all longterm targets set under this clauseto specify an objectively
measurable standard to be achieved and a date by whichthis standard must be achieved.

61 A specified standard might be the exposure of a certain area to damaging levels of
ammonia in the atmosphere, for example. The method for objective measurement should
be clear and repeatable with results reproducible within reason. The process of setting
targets will necessarily involve some choices as to how a target will be measured.
Subsection (5) provides that regulations made under this clause may make provision
specifying how a target will be measured.

62 Subsection (6) provides that long-term targets must have a minimum duration of 15 years.

63 Subsection (7) clarifies that a target is initially set once the regulations setting it come into
force. This is relevant to calculating the specified date (that is, the duration) of long-term
targets under this clause. Subsection (8) provides that D Ow/ EU U whOwUT 1T wUl UOU w?
UUEQOEEU®BXWEO®E bihdanutkerstaridardiand date specfied in subsection (4).
64 By virtue of clause 2(6), subsections (4) to (9) also apply to the PM:s air quality target set
under clause 2.

65 This clause, and clauses 2 to 6,extend to England and Wales. Subsection (9) prevents the
Secretary of State from making provision in regulations made under this clause that could
be made in an Act of the Welsh Assembly. The regulations made under this clause can
therefore make provision relating to the natural environment in England (including the
$ 01 OPUT wbOUT OUI WEUI EAOQWEUwWPT OOWEU WP OwWUT I woi i Ul
Government has functions).

Clause 2: Environmental targets: particulate matter
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66 Subsection (1) introducesa requirement for the Secretary of State to set a target foran
annual mean concentration level of fine particulate matter (PM 2) in ambient air, in
secondary legislation by regulations. These regulations will be made having obtained
expert advice as tothe date that the target can be achievedand having considered the full
economic analysis in line with clause 31).

67 Subsection (2) provides clarification that the fine particulate matter target is not required to
be set for 15 years in the future and therefore may not be a long-term target as defined in
clause 1. This could be the case if the independent expert advice is that the target could be
achieved more quickly.

68 Subsection (3 defines fine particulate matter (PM 2.).
69 Subsection (9 specifies that regulations setting the target can also define Pambient air?.

70 Subsection (9 clarifies the duty to set a target for fine particulate matter in this c lause does
not discharge the duty on the Secretary of State to set a further longterm target for air
quality under c lause 1.

71 Subsection 6) clarifies the elements of the environmental targets framework set in clause 1
that apply to the fine particulate matter target. These elements include the provisions that
specify that the target will be set by secondary legislation that will specify the standard to
be achieved and the date by which it will be achieved, as well as the details regarding
how the target will be measured.

72 Subsection(7)E1 I D01 U ws&EDIVw®/U E O Bdbaing thE tarhet detunder subsection
1)

Clause 3: Environmental targets: process
73 Clause 3sets out the process that must be followed by the Secrgary of State before setting
and amending any target.

74 Subsection (1) requires the Secretary of State to seek advice from independent experts
before making any regulations under clauses land 2. This could involve consulting expert
individuals or bodies, with the purpose of advising the Secretary of State on setting
appropriate targets.

75 Subsection (2) specifies that, when setting or amending a target, the Secretary of State must
be satisfied that the target, or the amended target, can be met.

76 Subsections (3 to (6) set out the process for amending a target so as to lower or revoke it.
Lowering a target is defined in subsection (5) as a lowering of the standard to be achieved
or an extension of the specified date for achieving the target. For example,where a target
requires an increase in standard based on a numerical value, a reduction in that numerical
value would constitute a lowering of the target.

77 Subsection (3)provides that a target may only be lowered or revoked where the Secretary
of State is satisfied that meeting the target would have no significant benefit as compared
to not meeting it or meeting a lower target, or that because of a change in circumstances,
the costs of meeting the target would be disproportionate to the benefits. Those costs
might be of an environmental, social, economic, or other nature.

78 Meeting a target may have no significant benefit ¢ for example, if meeting it was
anticipated to generate a health benefit, and new scientific evidence has now
demonstrated that the same health benefit is achievable through meeting a revised or
entirely new target.
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79 A change in circumstances may, for example, occur as a result of an event, such as a
significant wild fire or major flood, taking place after the target is set. The financial costs,
for example, of meeting the target may, following this change of circumstance, then be
disproportionate to the benefits gained by meeting the target.

80 Subsection (4) requires that before lowering or revoking a target, the Secretary of State
must publish and lay before Parliament a statement that explains why the Secretary of
State is satisfied that one ofthe grounds in subsection (3) has beenmet.

81 Subsection (6) prevents the Secrery of State from using the processes set out inthis clause
to revoke the PMzs air quality target ; however, the target may otherwise be amended in
line with this clause .

82 Subsection (7) provides that, for the purposes of Part 1, a target is met where the specified
standard is met by the specified date.

83 Subsection (8) specifies that the regulations made underclauses 1 and 2are subject to the
affirmative procedure.

84 Subsection (9) requires that a draft statutory instrument (or instruments) containing
regulations setting the long -term targets for the priority areas required under clause 12)
and the PMzs air quality target set under clause 2must be laid before Parliament by 31
October 2022.

Clause 4: Environmental targets: effect

85 Clause 4provides that t he Secretary of State has a duty to ensure that the longterm targets
set under clause land the PMzsair quality target set under clause 2are met.

86 The environmental improvement plan (EIP) provisions under clauses 8, 11 and 14et
requirements for consideration of the progress made towards meeting targets, and for
consideration of the need to introduce new measures to meettargets, when reviewing and
renewing EIPs.

Clause 5: Environmental targets: reporting duties

87 Clause 5sets out the reporting duties that must be fulfiled when a long-term target set
under clause lor the PMzsair quality target set under clause 2ends.

88 Subsection (1) requires that all regulations setting targets under clauses land 2 contain a
reporting date. This is the date used to determine the timescales for producing the
statements under clause 5

89 Subsections (2) and (3) require the Secretary of State to prepare a statement confirming
whether or not each target has been met. Alternatively, the statement may provide that
the Secretary of State is currently unable to make that confirmation. The statement must
be published, and laid before Parliament, by the relevant reporting date set under
subsection (1).

90 Subsections (4) and (5) set out the procesthe Secretary of State must follow in the event
that the statement made under subsection (2) confirms that the target has not been met.
The Secretary of State must prepare a report explaining why the target has not been met
and setting out the steps taken,or intended to be taken, to achieve the required standard
as soon as reasonably practicale. That report must be published, and laid before
Parliament, within twelve months of the statement being laid.

91 Subsection (3)(c) provides that where the Secretaryof State is unable to confirm whether
or not a target has beenmet, the statement made under subsection (2) must explain why
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and set out the steps the Secretary of State intends to take in order to be able to make that
determination. In these cases, subsetion (6) provides that the Secretary of State must
prepare a further subsection (2) statement within six months of the initial statement being
laid. There may be cases when the data needed to assess whether a target has been met is
not yet available, and the Secretary of State is therefore unable to confirm target
achievement on the reporting date. Subsection (7) provides that, where further statements
are needed pursuant to subsection (6), the requirements of subsections (3) to (6) apply
equally to those statements.

Clause 6: Environmental targets: review

92 Clause 6 sets out the procedure for the Secretary of State to conduct a periodic review of all
targets set underclauses 1 and 2

93 Subsection (1) sets out the requirement for the Secretary of State to conduct the review.
Subsection (2) clarifies that the purpose of the review is to consider whether the
significant improvement test is met.

94 Subsection (3) explains that the significantimprovement test is met where meeting the
targets set under clauses 1 and 2 and any other environmental targets that the Secretary
of State considers appropriate to consider, will bring about a significant improvement in
the natural environment in England . Subsection (8) sets out certain requirementshat
those other environmental targets must meet to be capable of consideration.

95 Subsection (4) provides that, following the conclusion of the review, the Secretary of State
must publish, and lay before Parli ament, a report confirming whether the Secretary of
State considers tha the significant improvement test has been met. Where the Secretary of
State considers that the test has not beemet, the report must set out the steps the
Secretary of State proposedo take, using the powers in clauses 1 and 2 to ensure that it is
met. In addition to ident ifying potential new targets, the report might also acknowledge,
for example, the need for more research in a particular policy area in order to examine the
possibility of develop ing a target in future.

96 Subsection (5)sets outthat the Secretary of Statemust complete the first significant
improvement test review by 31 January 2023.

97 Subsection (6) provides that, following the first review, future reviews must be con ducted
at intervals of no more than five years. Subsection (7) confirms that a review is completed
when the Secretary of State publishes, and lays before Parliament, a report under
subsection (4).

98 Subsection (8) sets out the conditions that a target set dterwise than under clauses 1 and 2
must meet in order to be capable of consideration by the Secretary of State under
subsection (3)(b).In broad terms, those targets must meet the same standards as targets
set under clauses 1 and 2Theseconditions includ e the need for a target to have an
objectively measurable standard to be achieved by a specific date.

99 The National Emission Ceilings Regulations 2018 targetsare examples of those that may be
taken into consideration under the conditions set out in sub -section (8). These targets
relate to reductions in total anthropogenic emissions of five key air pollutants in the UK
by 2030

Clause 7: Environmental improvement plans
100 Clause 7introduces a duty on the Secretary of State to prepare a plan for significantly
PDOxUOYPOT wOT 1T wOEVUUEOwWI OYPUOOO!I OUWPEQW?2$(/ 2 A8 w( Uu
contain. The 25 Year Environment Plan, as published on 11 January 2018, will become the
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first EIP.

101 Subsection (1) introduces the requirement for the Secretary of Stateo prepare an EIP.
Subsection (2) clarifies that an EIP is a plan for significantly improving the natural
environment in the period it covers. The natural environment is defined in clause 39
@Ol EOPOT woi w? OE U UThiE dfinltidd heuded OOmg@nd nak-living
elements of the environment, such as plants, wildlife, their habitats, air, water and land.

102 Subsection (3) specifies that the period of each EIP must be at least 15 years. Lorggrm
EIPs are needed because some aspects of the natural emdnment change slowly and
require continuity in how they are managed. The current 25 Year Environment Plan
covers a period of 25 years but a future government may prefer to set an EIP for a
different period. Clause 9requires the government to review and r evise EIPs at least every
5 years. A period of 15 years allows for an EIP to beintroduced , reviewed and revised
twice before its end. This will allow its effectiveness to be assessed and meaningful
corrective action taken if necessary.

103 Subsection (4) specifies that theEIP must set out the steps the gvernment will take to
improve the natural environme nt during the lifetime of the EIP.

enjoyment of the natural environment. 2 U1 x UwUIl OEUDOT wlOOwx1 Ox Ol z Uwl
environment may relate to its use, accessto natural areas or a measure of public views

about the environment. Among st other initiatives, enjoyment may be increased through

education and public awareness of the natural environment both past and present, natural

systems and processes through whichorganisms interact with their surroundings. For

example, the current 25 Year Environment Plan includes the ambition to make it easier for

schools and pupil referral u nits to take pupils to natural spaces on a regular basis. This

policy aims to increase enjoyment of the natural environment through learning, improved

wellbeing and raised public awareness.

105 This clause andclauses 8 to 14, 15, and 28xtend to England and Wales. Subsection (6)
x UOYPET UwUT E0wUT T w21 EUI UEUa wé hramiekettisapl®in i U C
relation to the natural environment in Wales. The policy areas covered by EIPs therefore
could cover the natural environment in England (including the English inshore area), as
well as in the offshore area (to the extent that Her MENT UUaz Uw&OYITI UOOI OU0wi EU
EQEwUOwW' 1 Uw, ENT UU0azUw&OYI UOOI OUzUwbOUI UOEUDOOE
31 UUPUOUDI Uwki 1 UT w 1 Uw, ENI UGkaitalan&tiestitshd 01 00 wi EU
Virgin Islands, for example).

EUDO

106 Subsection (7) confirms that the current 25 Year Environment Plan must be treated as an
EIP. Furthermore, subsection (8) specifies that references to the first EIP are to that
document, and that references to the current plan refer to the plan that is in effect at the
time.

Clause 8: Annual reports on environmental improvement plans
107 Clause 8establishes a duty on the Secretary of State to produce annual reports on the
implementation of the environmental improvement plan ( EIP) and on whether the natural
environment is improving. It explains when and how these reports should be published.
Given clause 7(6), this clause applies only in relation to England.

108 Subsection (1) requires the Secretary of State prepare annual reports on the
implementation of EIPs. These reports must be published (subsection (8)) and laid before
Parliament (subsection (7).
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109 Subsection (2) requires that annual reports must describe what has been done to
implement the EIP, and consider whether the natural environment (or particular aspects
of it) has improved, duri ng the period to which the report relates. Consideration of
whether the environment has improved must have regard to information gathered under
clause15.

110 Subsection (3) provides that, when considering whether the natural environment (or
aspects of it) has improved, the Secretary of State must consider the progress that has been
made towards achieving the targets (or any relevant targets) set under clauses 1 and 2,
and the interim targets (or any relevant interim targets) set under clauses 10 and 13

111 Subsection (4) explains that the first annual report on the current EIP may cover any 12
month period that includes the day on which clause 8comes into force. Government has
already committed to producing annual reports on the implementation of the 25 Yea r
Environment Plan. The first report was published on 16 May 2019, and covers the period
from the EIP being launched until March 2019. The intention of this subsection is to allow
the timing of the first statutory report to be aligned with the preceding no n-statutory
reports.

112 Subsection (5) states thatfollowing the replacement of the current EIP, the first annual
report should relate to the first 12 months of that EIP.

113 Subsection (6) states that all other annual reports should relate to the 12 month periad
immediately following the previous reporting period. This ensures that there is a
continuous timeline of annual reports relating to consecutive 12 month periods for the
duration of each EIP.

114 Subsection (7) requires the Secretary of State to lay each anral report before Parliament
within four months of the end of the 12 month period on which it reports. For example, an
annual report assessing the period 1st April 2020 to 31st March 2021 must be laid before
Parliament by 31st July 2021 Subsection (8) requres the Secretary of State to publish all
annual reports laid before Parliament under this clause

Clause 9: Reviewing and revising environmental improvement plans

115 Clause 9provides for the review and revision of EIPs. It establishes a duty on the
Secretay of State to review the EIP, and timeline in which to complete a review and, if
appropriate, revise the plan. Given clause 76), this clause applies only in relation to
England.

116 Subsection (1) establishes the duty on the Secretary of State to review th&IP and, if the
Secretary of State is required to revise the plan underclause 1Q or considers it appropriate
to revise the plan as a result of the review, to produce a revised plan. It is expected that
revisions will be appropriate when each EIP is revie wed, but this clause does allow the
Secretary of State to decide that no revision is appropriate following a review of the EIP.

117 Subsection (2) specifies that a revised plan will cover the remaining time period of the
existing plan. The current EIP runs until 2043; any revisions to this plan will also be
required to cover the period up to 2043. Furthermore, when an EIP for a future time
period is produced in line with clause 12 the time period will be specified in that EIP and
any revisions to it must re tain the same end date.

118 Subsection (3) specifies that the first EIP(the 25 Year Environment Plan) must be
reviewed by the end of January 2023. This is just overfive years from its publication. This
is considered to be sufficient time for some progress to be made against the EIR for the
monitoring of the environment to assess improvement established, and for early results to
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be obtained. This time also allows for weaknesses and gaps in the EIP and policy changes
to be identified that may require a revision to the EIP.

119 Subsection (4) applies to future EIPs and ensures that theytoo are first reviewed within
five years of taking effect.

120 Subsection (5) provides that, following the first review of an EIP, further reviews must be
undertaken within every five year period for the duration of the EIP. In accordance with
this, the 25 Year Environment Plan must be reviewed for a second time before 31st
January 2028.

121 Subsection (6) requires that when the Secretary of State has completed a review and
determined it appropriate to revise the plan, then this revised plan must be laid before
Parliament along with a statement explaining what revisions have been made and why.
This statement may be part of the same document as the revised plan or a separate
document.

122 Subsection (7) requires that, if the Secretary of State completes a review but does not
consider it appropriate to revise the EIP, then the Secretary of State must lay before
Parliament a statement to this effect and the reasons for this. Whilst the Secretary of State
is required to complete a review within the five year timeline there is no duty to revise the
EIP if a revision is not appropriate . (However, the Secretary of State must revise theEIP if
so required under clause 10.) This allows for a revision to the EIP to be delayed if the
Secretary of State considers it appropriate, but such a decision must be justified to
Parliament.

123 Subsection (8) requires the Secretary of State to publish any documents laid before
Parliament following a review o f an EIP. These will be the revised plan and reasoning as
in subsection (6), or the statement as to why no revision is considered appropriate as in
subsection (7).

124 Subsection (9) specifies that a review is to be considered completed when documents
have both been laid before Parliament and published. This is the completion date for the
purpose of meeting the requirement to complete a review within five years of an EIP
being published or previous review. It also becom es the start date for the next five-year
time period for completing the subsequent review.

125 Subsection (10) clarifies that when the EIP is revised in accordance with this clause, the
references to an EIP in thisBill refer to the now revised EIP.

Clause 10: Reviewing and revising plans: interim targets
126 Clause 10provides for interim targets to be included in environmental improvement
plans (EIPs), and sets out the requirements for those interim targets. Givenclause 76), this
clauseapplies only in relation to England.

127 Subsection (1) requires theSecretary of State, during the first review of the first EIP, to
revise the plan so as to include at least one interim target in relation to the targets set
under clauses land 2 (for Ew? U1 O1 Y E O UsulBéetibt) (3)))andicudhsuie that from
the date that the first review is completed (for UT 1 w? Ul O1 Y EsGbdactoiE(@))thero wU1 1 w
is an interim target for each such target for the next five years.

128 Subsection (2) contains an equivalent provision for subsequent reviews of the EIP. It
requires the Secretary of State, duringeach review of the EIP, to make any revisions
necessary to include at least one interim target in relation to any targets set under clauses
1 and 2since the previous review, and to ensure that from the date that the relevant
review is completed there is an interim target for each target for the next five years.
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129 Subsections (1) and (2) give the Secretary of State the flexibility to set just one interim
target for the five year period between EIP reviews, or multiple, shorter interim targets for
this same period.
1302 UEUI EUDOOQuwmt AwxUOYPEI UwUT EQwUT T wUTl UOw?UI O YEOU w
target under clauses lor 2.
131 Subsection (4) ensures that the requirement in subsection (2)(b) to maintain an interim
target does not apply where the specified end date of the relevant target under clauses 1
or 2 falls within the relevant five year period. For example, if a long-term target expires
four months after the date on which an EIP review is completed, there is no requirement

for the Secretary of State to set an interim target because the longerm target expires so
quickly.

132 Subsection (5) clarifies that the Secretary of State may revise or replace interim targets
during any EIP review, regardless of whether revisio ns are needed pursuant to
subsections (1) and (2).

133 Subsection (6) provides that interim targets must consist of an objectively measurable
standard to be achieved across a specified time period. Subsection (7) provides that this
time period must be no long er than five years. For the first interim targets, that period
starts on the date on which the relevant EIP review is completed. For subsequent interim
targets, that period starts on that date or the date on which the previous interim target
expired.

134 Subsection (8) provides that, when setting or revising any interim target, the Secretary of
State must be satisfied that meeting it will make an appropriate contribution towards
meeting the relevant target under clauses 1 or 2 This will ensure that the Secretary of
State takesaccount of the overall trajectory of environmental improvement required in
order to meet those targets.

1352 UEUTI EUDOOWNAwWx UOYPETI UwUT EQwUOT T wUTl UOw? Ul O YEOU wE
completed.

Clause 11: Reviewing and revising plans: other requirements

136 Clause 11sets out what the Secretary of Statemust consider when reviewing an
environmental improvement plan (EIP). Given clause 76), this clause applies only in
relation to England.

137 Subsection (1) sets outhat the Secretary of State musttake the following into
consideration when reviewing an EIP :

ﬂ what steps the government has taken to implement the EIP since it was
published, or (if it has been reviewed before) since it was last reviewed,;

ﬂ whether the natural environment (or particular aspects of it) has improved
during that period; and

ﬂ whether the government should take further or different steps compared to those
in the plan to improve the natural environment in the remaining period of the
EIP.

138 When considering whether the natural environment has improved, the Secretary of State
must have regard to data obtained under clause 15and reports made by the Office of
Environmental Protection under clause 23
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139 In addition, subsection (2) requires the Secretary of State, when considering whether the
natural environment (or particular aspects of it) has improved, to consider the progress
made towards meeting the targets (or any relevant targets) set under clauses1 and 2,and
the interim targets (or any relevant interim targets) set under clauses 10or 13.

140 Subsection (3) requires the Secretary of State, when considering whether further or
different steps should be taken to improve the natural environment, to consi der whether
further or different steps should be taken to meet those targets.

Clause 12: Renewing environmental improvement plans
141 Clause 12provides for the Secretary of State to replace the environmental improvement
plan (EIP) with a renewed version, and what the Secretary of State must consider as part
of this process. Givenclause 76), this clause applies only in relation to England.

142 Subsection (1) requires the Secretary of State to prepare a new EIP before the end date of
the existing EIP.

143 Subsection (2) requires the new EIP to cover a periodthat starts no later than immediately
after the end of an existing EIP, ensuring there is no gap between EIPs.

144 Subsection (3) requires the Secretary of State to publish and lay before Parliament the nes
EIP on or in advance of the end date of the existing EIP.

145 Subsection (4) specifies when the new EIP begins. At its earliestthis will be when the EIP
has been laid before Parliament and published, but it can be later if the period to which
the EIP relates begins after this date.

146 The provisions in clauses 12 to 14allow for plans to be completely replaced (as distinct to
clauses 9 to 11which allow for the amendment of existing plans). It is anticipated that
future governments may choose to renew EIPs before they reach the end of their lifetime
to enable them to include longer term actions.

Clause 13: Renewing plans: interim targets
147 Clause 13provides for interim targets to be included in new environmenta | improvement
plans (EIPs), and sets out the requirements for those interim targets. Given clause 76), this
clauseapplies only in relation to England.

148 Subsection (1) requires that a new EIP include at least one interim target in relation to the
targets set underclauses 1 and 2(for E w? Ul Ol Y E, SdaaulBéctivi) (R))) and to ensure
that from the date that the new EIP commencesfor UT 1 w? Ul O1 Y EsGbdeatio(@))i » OwU i
there is an interim target for each such target for the next five years.
1492 UEUIT EUPOOwmpl Awx UOYDPEIT UwUneans any indtten WHerd heoRidhl O1 Y E C
target under clauses 1 or 2
150 Subsection (3) ensures that the requirement in subsection (1) to maintain an interim target
does not apply where the specified end date of the relevant target under clause 1 or 2 falls
within five years of the start of the new plan. For example, if a long-term target expires
four months after the date on which a new EIP period commences, there is no

requirement for the Secretary of State to set an interim target because the longterm target
wi Il expire so quickly.

151 Subsection (4) provides that interim targets must consist of an objectively measurable
standard to be achieved across a specified time period. Subsection (5) provides that this
time period must be no longer than 5 years. For the first interim targets, that period starts
on the date on which the new EIP period commences. For subsequent interim targets, that

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)

31



period starts on the date the previous interim target expired.

152 Subsection (6) provides that, when setting any interim target, the Secretary of State must
be satisfied that meeting it will make an appropriate contribution towards meeting the
relevant target under clause 1 or 2 This will ensure that the Secretary of State takes
account of the overall trajectory of environmental improve ment required in order to meet
those targets

1532 UEUT EUPOOwmpA AwxUOYPET UwUT E0wUT 1T wOTl UOw?Ul Ol YEOU wE
EIP period commences.

154 Subsection (8) clarifiesUT EQwUT I 1 Ul OET UwUOWE w? &1 b wxvitlE O» wEUT w0 O
the definitions in clause 12(1).

Clause 14: Renewing plans: other requirements

155 Clause 14sets out what the Secretary of State must consider when renewing an
environmental improvement plan ( EIP). Given clause 76), this clauseapplies only in
relation to England.

156 Subsection (1) sets outhat the Secretary of State musttake the following into
consideration when renewing an EIP:

ﬂ what steps the government has taken to implement the old EIP during the period
to which it related,;

ﬂ whether the natural environment has improved since the beginning of the period
to which the old plan related; and

ﬂ whether the government should take further or different steps (compared to
those in the old plan) to improve the natural environment in the period to which
the new EIP relates.

157 When considering whether the natural environment has improved, the Secretary of State
must have regard to data obtained under clause 15and reports made by the Office of
Environmental Protection under clause 23.

158 In addition, subsection (2) requires the Secretary of State, when considering whether the
natural environment has improved, to consider the progress made towards meeting the
targets set under clauses land 2, and the interim targets set under clauses 10or 13.

159 Subsection (3) requires the Secretary of State, when considering whether further or
different steps should be taken to improve the natural environment in the new EIP, to
consider whether further or different steps should be taken to meet those targets.

160 SEUT EUPOOwWpKAWEOEUDI P Uwl0T EQwUIT 11 Ul OET UwlOw? OO0E w:
accordance with the definitions in clause 12

Clause 15: Environmental monitoring

161 Clause 15establishes a duty on the Secretary of State to obtain and publishmetrics for the
purpose of seeking environmental improvement. The metrics will measure outcomes
achieved through the implementation of the actions set out in the e nvironmental
improvement plan ( EIP) and inform updates to it. The data will also allow the pr ogress
being made towards meeting targets to be monitored. Given clause 16), this clause
applies only in relation to England.

162 A suite of indicators and metrics has most recently been published by government, in
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May 2019, as Measuring environmental change: outcome indicator framevasrthé 25 Year
Environmert Plan.

163 Subsection (1) requires the Secretary of State to obtain data about the natural environment
appropriate for monitoring whether the natural environment (or particular aspects of it)is
improving in accordance with the EIP, and for monitoring progress towards meeting any
targets set under clauses land 2 and any interim targets set under clauses 10and 13.

164 Subsetion (2) requires the Secretary of State to specify in a statement what kinds of data
will be obtained , and to lay this statement before Parliament and publish it. This
statement will provide the details of how the environment is to be monitored to determi ne
whether there has been an improvement in the environment in accordance with the EIP
and progress towards meeting targets.

165 Subsection (3) specifies that the firststatement on monitoring data must be laid before
Parliament within four months of this clause coming into force.

166 Subsection (4) allows for the Secretary of State to revise the statement on monitoring data
at any time. This may be necessary if it becomes clear that additional data isneeded, or
that current measures do not adequately assess environmental improvement or target
progress. Such a revised statement must also be laid before Parliament and published
(subsection (2)).

167 Subsection (5) requires that data collected under theclause must be published.

Clause 16: Policy statement on environmental principles

168 Clause 16(1) requires the Secretary of State to prepare a policy statement on the
environmental principles set out in subsection (5).

169 Subsection (2) provides specific information on what the environmental principles policy
statement must include. The policy statement will explain how Ministers of the Crown
should interpret and proportionate ly apply the environmental principles when
developing policies. Proportionate application means ensuring that action taken on the
basis of the principles balancesthe potential for environmental benefit against other
benefits and costs associated with the action. This means that a policy where there is the
potential for high environmental dama ge would require more stringent action than a
policy where the potential environmental damage is low.

170 Subsection (3) sets out that the Secretary of State may explain in the statement how other
considerations should be taken into account by Ministers of th e Crown when they are
interpreting and applying environmental principles. For example, it may be necessary to
balance the application of a specific environmental principle against other considerations,
such as economic and social benefits, whilst taking cae to ensure that these do not
supersede environmental benefit but are considered alongside.

171 Subsection (4) details two aims that the Secretary of State must be satisfied that the
statement will contribute to. These are:

ﬂ The improvement of environmental protection. This meansbeing satisfied that
the policy statement will be used to shape policies in a way that protects the
environment. It underpins the interpretation and application of the
environmental principles. This consideration is to be taken in line with other
necessary considerations in theseclauses, such as irsubsection (3).

ﬂ Sustainable development. Sustainable development canbe summarised as
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development that meets the needs of the present without compromising the
ability of future generations to meet their own needs. It involves trying to achieve
environmental benefit alongside economic growth and social progress.
Therefore, the Secretary of State must be satisfied thatwhen using the policy
statement, policy makers will consider the needs of future generations. This
means that policy makers should consider the environmental impact of their
policies together with the economic and social factors and, as much as possible
ensure policy achieves all three aims.

172 Subsection (5) sets out the list of environmental principles the policy statement will cover.
These principles are drawn from a number of sources, including, for exampl e, the Rio
Declaration on Environment and Development (1992)

173 There is no single agreed definition of the environmental principles. The policy statement
will explain in more detail how these are to be interpreted, and provide information as to
how they should be applied.

174 The meaning of the individual environmental principles is as follows:

ﬂ The principle that environmental protection must be integrated into the making
of policy: environmental pro tection must be embedded in the making of policies.

ﬂ The principle of preventative action to avert environmental damage: preventive
action should be taken to avert environmental damage.

ﬂ The precautionary principle so far as relating to the environment: where there are
threats of serious irreversible environmental damage, lack of full scientific
certainty shall not be used as a reason for postponing costeffective measures to
prevent environmental degradation.

ﬂ The principle that environmental damage should as a priority be rectified at
source: environmental damage should as a priority be rectified by targeting its
original cause and taking preventive action at source.

9 3711 allger paysz wx U D Bi&ddsts@i pollution control and remediation
should be borne by those who cause pollution rather than the community at
large.

175 Further direction on these environmental principles will be set out in the policy
statement. These principles cannot be changed without primary legislation.

Clause 17: Policy statement on environmental principles: process

176 Clause 17 establishes the process by which the Secretary of State will develop and publish
the environmental principles policy statement.

177 Subsection (1) sets out the duty for the Secretary of State to prepare draft policy
statement. This will be an initial version of the statement before public and parliamentary
scrutiny.

178 Subsection (2) requires the Secretary of State to conduct a public consultation.

179 Subsection (3) requires that a draft must be produced ard laid before Parliament for its
consideration. This must take place before the policy statement is finalised.

180 Subsection (4) includes provisions for cases where Parliament chooses to respond to the
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draft policy statement, either by passing a resolution in respect of the draft policy
statement, or recommending changes to the statement, within the period of 21 sitting days
after the draft statement has been laid. The Secretary of State is required to lay a response
to any resolution passed or recommendations made by Parliament.

181 Subsection (5) requires the final policy statement to be presented to Parliament before
being published. The Secretary of State must not publish the final statement before laying
a response if required under subsection (4) or, othewise, before a period of 21 sitting days
has passed since the draft statement is laid. This is intended to allow Parliament sufficient
time to scrutinise the draft policy statement.

182 Subsection (6) provides that the final policy statement comes into force when laid before
Parliament, at which point the Secretary of State is required to publish it (subsection (7)).

183 Subsection (9) sets out that the policy statement may be revised at any time the Secretary
of State sees fitand that if this is done then th e process set out inthis clause must be
followed.

Clause 18: Policy statement on environmental principles: effect

184 Clause 18 sets out the legal duty on Ministers of the Crown in using the environmental
principles policy statement. It also details the rele vant exemptions to the duty to have due
regard to the policy statement.

185 Subsection (1)requires Ministers to have due regard to the environmental principles
policy statement when making policies include d in the scope of the duty (in other words,
policy th at is not excluded). This means that, when making policy, Ministers of the Crown
must have the correct level of regard to the content of the environmental principles policy
statement.

186 Subsection (2) sets out that the policy statement does not require Minigers to take, or
refrain from taking, any action that would have no significant environmental benefit , or if
the environmental benefit would be disproportionate when compared to other factors.

187 In this context:

9| ~Significant? 8 U w0 OwET wUOET U OOWOEOW E WD IDE®D @Téwe3 T B U u
policy statement does not need to be used to change a policy direction if the
environ mental impact would be negligible.

ﬂ ?Disproportionate ? indicates situations in which action would not be reflective of
the benefit or costs, environmental or otherwise. Action taken must reflect the
potential for environmental benefit , as well as other costs and benefits. For
example, there is no need for a Minister to change a policy in light of the
principles policy statement if the cost of this change would be very high and the
benefit to the environment would be very low. Equally, if the potential
environmental benefit is high, then it is proportionate to take a more significant
action based on the policy statement.

188 Subsection (3) sets out which policies are excluded from theduty to have due regard to
the policy statement. The three areas covered areset out in paragraphs (a) to (c).

189 The exclusion in subsection (3)(a) refers to armed forces, defence and national security
policy. For example, policies that would be excluded include:

ﬂ Armed Forces policies relating to the Royal Navy, the Royal Marines, the Army,
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and the Royal Air Force; and

ﬂ national security policies, such as theStrategy and Strategic Defence ad Security
Review.
190 ( OWUUEUTI EUPOOwmt APEAOwWs UEREUDPOOz wUI I 1 UUWUOOWUERT Uu
include other regulatory schemes which involve fees and charges for purposes other than
taxation, such as the plastic bag charge or the imposition of fees to cover the cost of a
Ul TUOGEUOUaAwWUI T POl 6ws2x1 OEDPOT wOUwWUT 1 wEOOOEEUDOOWOI
decisions about how money and resources are allocated to or between government
departments or agencies, including at fiscal events such as Budgets and Spending
Reviews. It does not refer to individual policies on which government funds could be
spent. For example, in decisions on which departments should receive funds and how
much, the policy statement will not apply. However, it would apply to policies which
relate to spending this allocated funding which are decided by a Minister of the Crown,
such as when setting up a new innovation scheme.

191 Subsection (3(c) sets out that the duty in subsection (1) does not apply to policy relating
to or applying in Wales.

Chapter 2: The Office for Environmental Protection

Clause 19: The Office for Environmental Protection
192 Clause 19 provides for the establishment of a new body called the Office for
Environmental Protection (OEP), and introduces Schedule 1 which makes urther
provision about this independent Non -Departmental Public Body.

Clause 20: Principal objective of the OEP and exercise of its functions

193 Clause 2 sets out the strategic framework for the OEP, making provision for how it will
carry out its functions and establish its independence from government and other bodies.
The clause requires the OEP to take an objective andmpartial approach to the delivery of
its functions, and requires it to set out how it will exercise its functions in a strategy that
takes into account where extensive governance already exists, for example in the planning
system.

194 Subsection (1) establish UwUT EUOwPT 1 OQwl BT UEPUPOT wbUUwi UOEUDPOOU
objective is to contribute to two aims. These are:

ﬂ The protection of the natural environment .

ﬂ The improvement of the natural environment .
19537 1 wUIl UOw?xUDPOEDxEOQWOENI E UB ¥ Key abjectiveutdriihe BEPU O wi Ox 1T EUE
but not the only one it has to consider when exercising its functions. The principal
objective should also guide the OEP when exercising its discretionary powers.

196 Subsection (2)(a) requires the OEP to act objectively andinpartially, thereby ensuring it is
capable of holding government to account. Subsection (2)(b) provides that the OEP must
have regard to the need to act proportionately and transparently , helping to ensure
EEOEQOE]I WEOEWEEEOUOUEEDPODWAUWDOWIE D WEOEAQIUWORIDEOU
Ul T EVEWOO? wbUwUUT Ewl 1 Ul wEl EEVUUT wWEOQWEEUOOUUI woi T EC
exercise its judgment in individual circumstances. For example, in the interest of
transparency, the OEP would normally make in formation about its work publicly
available; however, there may be certain situations where it is inappropriate for it to do so

at an early stage, such as during the investigation of a complaint. The OEP will consider
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proportionality when balancing the nee d to improve and protect the natural environment
against other considerations, such as the protection of the historic environment.

197 Under subsection (3), the OEP is required to prepare a strategy setting out its approach
towards exercising its functions; th e process forrevising and reviewing this strategy is set
out in clause 21. Paragraphs (a) to (c)of subsection (4)require the OEP to set out in its
strategy how it will further its principal objective , how it will act objectively and
impartially, and how it will have regard to the need to act proportionately and in a
transparent manner.

198 Subsection (5) provides that the OEP must set out how it intends to avoid any overlap
with the Committee on Climate Ch ange in exercising its functions. This is intended to
ensure that the OEP does not seek to replicate the role of the Committee on Climate
Change under section 57 of the Climate Change Act 2008, or the reporting role of the
Committee under section 59 d the Act. This could be through the use of memoranda of
understanding.

Paragraphs (a) to (e) describe what this policy must set out.

200 Paragraph (a) requires the OEP to set out i its policy how it will reach decisions about
PT 1T 0T 1T UwEwWl EPOUUI wUOOWE OO x 0adubp00 uwdH Wy o] | GA0uEB0
28(1)(b) and (2)(b), 3@1)(b), 31(1)(b) and 34(1).
201 Paragraph (b) also requires the OEP to set out in its policy how it intends to judge
PT 1 07T1T UWEEOET T wOOwWUT 1 wOEUUUEOwWI OYPUOOOI OUwOU WU
section 34(2) in order to make an application for judicial review.
202 Paragraph (c) provides that the policy must set out how the OEP intends to exercise its
enforcement functions in a way that respects the integrity of other relevant statutory
regimes (including appeals processes), meaning where a decision is itself subject to the
possibility of intervention by, or appeal to, another body. Statutory regim es could include
decision-making functions, complaints, investigation, enforcement or appeals functions,
and legal challenges. For example, some decisions made by the Environment Agency, or
by a Planning Authority, may be subject to call -in by, or appeal to, the Secretary of State or
the Planning Inspectorate. In normal circumstances, it is expected that the OEP would
allow the usual regulatory processes to take their course, where they could affect a matter
concerning a possible failure to comply with envi ronmental law, before taking
1 Of OUEI OI ODWEEUDPOOS w3T PUwxUOYDPUDPOOWUT 1T Ul T OUT wu
out how it intends to operate with a view to effective alignment, and avoidance of conflict
or duplication, with such procedures.

203 Paragraph (d) requires the OEP to specify in its policy how it intends to avoid any
overlap between its activities in relation to its complaints function and the work of a
relevant ombudsman. Subsection (9) sets out that for the purposes of these provisions, the
Commission for Local Administration in England (the official body that runs the Local
Government and Social Care Ombudsman service) and the Parliamentary Commissioner
for Administration (otherwise known as the Parliamentary and Health Service
Ombudsman) shall each be considered a relevant ombudsman.
204 Paragraph @A WEOUOQwUT gUPUI UwUT EQwUT T w. $/ z 0wl O OUET Ol
cases. Further requirements on this point are set out in subsection (7).

205 Subsection (7) sets out certain types of casahich the OEP should seek to prioritise when
developing and reviewing its enforcement policy. In particular, the OEP must have regard
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to the particular importance of prioritising cases that it considers have, or may have ,
national implications. This provis ion is intended to steer the OEP to act in cases with
broader, or more widespread significance, rather than those of narrow local concern; for
example, some individual local planning or environmental permitting decision may not
have implications beyond the local area.

206 Other types of cases which the OEP must have regard to the need to prioritise are set out
under paragraphs (a) to (c):

T

T

those which concern persistent issues; that is, currently ongoing or recurring
problems, or systemic failures;

those concerning decisions that the OEP considers have causedor could cause,
serious damagein terms of their environmental imp acts or effects on human
health; and

cases that deal with points of law of general public importance, such as

addressing those that could otherwise set a potentially damaging precedent, or

PTTUI wOT 1T Ul wbUwxOUI OUPEOwWI OUwWUOT T w. $/ zU0wbhOUI UY
widespread uncertainty.
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clauses Z to 36
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subsection (6)(d) above, andother provisions in this Part.

Clause 21: T h e

OEPG6s strategy: process

209 Clause 22UT UU wOUUOwUT T wx UOET UUwi OUwx U acyy whichiOT wEOEwUI YD
must prepare under clause 20. The strategy sets out how the OEP will carry out its
functions. A number of other public bodies, such as the Equality and Human Rights
Commission, have a similar statutory duty to prepare a strategic plan.

210 Subsection (1) requires the strategy (and each subsequent revised strategy) to be laid
before Parliament and published. This is intended to provide transparency and clarity to
government, Parliament, and other stakeholders on the operational framework and
strategic direction of the OEP, which it itself determines.

211 Subsection (2) allows the OEP to revise its strategy at any time. For example, it may need
to reprioritise its work programme based on the types of complaint received during a
particular period, o r to address a newly emerging substantive issue that falls within its

remit.

212 Subsection (3) ensures that the strategy remains a live documentwhich is kept up to date

EQEwUl O YEOUwWUOOwWUT T w. $/ zUwUUEUUUOUVUawUI OPUOWEa wUI @
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the first strategy and for each subsequent strategy. The threeyear review period is

designed to be an appropriate amount of time to ensure that the production o f the plan is

not overly burdensome, yet to also ensure that it stays up to date.

213 Subsection (5) provides that before producing, revising or reviewing the strategy, the
OEP must consult relevant stakeholders as it considers appropriate. This could include
government, although ministers or other parties will not have powers to veto any part of
the strategy.
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Clause 22: Co-operation duties of public authorities and the OEP

214 This clause establishes a duty on public authorities to co-operate with the OEP, and
provide the OEP such reasonable assistance as it requests, in connection with the exercise
of its statutory functions . This includes the provision of information in relationt o
investigations under clause 28, information notices under clause 30 and decision notices
under clause 31, as well as activities that form its scrutiny and advice functions under
clauses23 to 25. The intention of the duty to co -operate is to help the OEP and public
authorities resolve issues constructively, and to share relevant information . It applies only
to reasonablerequests and would not replace the need for the OEP to commission work
from public authorities, for which a fee might be payable : for example, if the OEP
commissioned the Environment Agency (EA) to analyse data and th at analysis was
outsideUT T w$ zZUwx OEOOI EwbPOUOwWxUOT UEOOI &

215 The obligation under subsection (1) is for any person whose functions include functions
of a public nature to co-operate with the OEP, and to give the OEPsuch reasonable
assistance (including the provision of information) as the OEP requests. This reflects the
definiton O WE w? x UE O inklasd26B)OUD U a » w

216 Subsection (2) sets out the persons to whomand circumstances where, the duty to co-
operate does not apply. The duty excludes courts and tribunals, Parliament, devolved
legislatures, Scottish and Welsh Ministers and Northern Ireland departments, persons
exercising parliamentary functions , and persons who exercise only devolved functions.
The duty does not apply to any person whose functions are wholly devolved ; however, if
only some of their functions are devolved, they need only comply with the duty in
relation to their non -devolved functions, as set out in subsection (3).

217 Subsection (4) provides that the OEP should consult a devolved environmental
governance body if the work it is undertaking would be of relevance to such a body. This
could include the OEP consulting the relevant body during an investigation if it became
aware of a transboundary environmental issue that may have involved a b reach of
E1 YOOYI EwOI 1T PUOCEUPOOWOUUUPET woOl wOT T w. $/ zUwOPOw
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is defined in clause41.
Clause 23: Monitoring and reporting on environmental improvement plans and
targets
218 Clause 23describes the monitoring and reporting functions of the OEP in relation to the
environmental improvement plans and targets. Under this clause, the OEP will monitor
and assess environmental statistics aml reports on an ongoing basis to ensure that it has
an effective knowledge base. This information will then be analysed alongside
information published by the government to provide an independent assessment of
progress made in improving the natural environ ment in accordance with the current
environmental improvement plan and targets.

219 Subsection (1) provides that the OEP must monitor progress:
I POwpOxUOYDOT wUi | WOEVUUEOwWI OYPUOOOI OUwPOWEE
current environmental improvement plan (th e first such plan is known as the 25
Year Environment Plan), as set out in clause 7;

ﬂ towards meeting any long -term targets as set underclause 1, and the particulate
matter target as set underclause 2; and

ﬂ towards meeting any interim targets as set out in the environmental
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improvement plan.

220 This monitoring and reporting function will hold government to account on its

environmental improvement commitments.

221 Subsection (2) requires the OEP to produce a progress report for each annual reporting

period. As set out in subsection (3), the reports will inform on progress made related to
improving the natural environment that has occurred within the annual reporting period.
This will be measured against the current environmental improvement plan and targets.
An annual reporting period is the period for which the Secretary of State must produce a
report under clause9, as set out in sibsection (4).

222 When making a progress report, subsection (5) requires the OEP to take into account the

annual report made by the Secretary of State on progress against the implementation of
the environmental improvement plan and targets for that period, as set out in clause 9.
The OEP will also consider the data published under clause 15 for that period, as well as
any other documents or information that the OEP believes are relevant. In reporting on
progress made in an annual reporting period, the OEP will undertake any analysis and
interpretation it believes is necessary.

223 Subsection (6) specifies that a progress report may advise how he OEP believes progress

could be improved t for example, through comparison with other countries, including the
devolved administrations. It may also consider the adequacy of data published under
clause 15, enabling the OEP to independently determine whether the right information is
being collected to evaluate progress in improving the natural environment, and whether it
is accurate and sufficiently comprehensive.

2242 UEUI EUPOOUVU WA AWEQOE wpWAwWUI gUPUT wOT ECwUT T w. $/ zUwUI

published. This is intended to provide the OEP with sufficient independence from
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before Parliament within six months of the relevant report under clause 8 being laid. This

gives the OEP sufficient time to carry out its scrutiny of the clause 8 report whilst tying it

to a fixed reporting deadline.

2252 UEUT EUDPOOwpNAwWUI gUPUI UwUT 1T w2l EUI UEVUA wOil w2 UEUT wOC

their response and laying it before Parliament. Subsection (10) requires that the Secretary
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how progress with the environmental improvement plan and targets could be improved.

This requires the Secretary of Stae to evidence and justify any decisions whereby the
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plan and targets.

Clause 24: Monitoring and reporting on environmental law
226 Clause 24requires the OEP tomonitor the implementation of environmental law and

provides a power to issue reports on any matter to do with the implementation of
environmental law .

227 Subsection (1) equires the OEP to monitor the implementation of environmental law.

Environmental law is defined in clause 40 of this Bill. An example of environmental law
caught by this duty would be the Habitats Regulations.
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228 Subsection (2) allows the OEP, as it deems appropriate, to produce a report on any matter
concerned with the implementation of environmental law. This provision would, for
example, allow the OEP to produce a report considering the operation of existing
environmental legislation, highlighting particular strengths and weaknesses. For example,
if the OEP identified a significant issuein the implementation of part of the Marine and
Coastal Access Act 2009 relevant to its remit, it may choose to report on this.
2292 UEUIT EUPOOQuwmpt AwUI @ Udod lkidhafore Padianterit and publisheddThie U w
Uli Ol EOUwWUT T w. $/ zUwWbOEIT xI OEI OEI wi UOOwl 6YI UbOI O
functions.
230 Subsection (4) requires the Secretary of State to lay before Parliamentrd publish a

response to a report issued by the OEP under thisclause within three months of that
report being laid.

Clause 25 Advising on changes to environmental law etc.

231 Clause 5 sets out the circumstances in which the OEP can give advice to Ministers of the
Crown, and how this advice must be published and may be laid before Parliament.

232 Subsections (1), (2) and (4) enable a Minister to require the OEP to provide written advice
on proposed changes to environmental law, or on any other matter relatin g to the natural
environment. The OEP must take into consideration any specific matters the Minister
outlined in their request when providing this advice, as per subsection (2). The natural
environment is defined in this Bill in clause 39. For example, the OEP could be asked by
the government to give recommendations on proposals to make amendments to the
Natural Environment and Rural Communities Act 2006 or about a proposal to include
additional goals in the environmental improvement p lan. Subsection (3)provides a power
for the OEP to give written advice to a Minister concerning any proposed changes to
environmental law.

233 Subsection (5) requires the OEP to publish its advice, along with details of the specific
request and any matters it was required to take into account, if it was asked to provide
advice by a Minister. The publication of this information ensures transparency in the
relationship between the OEP and any Minister asking it for advice.

234 Subsection (6) provides that the relevant Minister may lay the advice and any response
before Parliament. This is a discretionary power to reduce burden on Parliament. For
example, where advice has been sought by a Minister regarding a specific technical detail
that is apolitical, the Minister can decide not to lay this advice before Parliament.

Clause 26: Failure of public authorities to comply with environmental law
235 This clause sets out definitions for certain terms that are referred to throughout C hapter
2, which concerns the functions of the OEP. Subsection (] states thatclauses27 to 36
provide for the functions of the OEP relating to failures by public authorities to comply
with environmental law . (The term Penvironmental law ? is defined in clause 40.)

236 ?Failing to comply with environmental law 2 is defined in subsection (2) as meaning
where an authority is:

ﬂ Not taking proper lawful account of environmental law when exercising its
functions. For example, as set out inclause 18, a Minister of the Crown must have
due regard to the policy statement on environmental principles in making,
developing and revising policies. Failure to have due regard to the policy
statement where required would therefore constitute a failure to take proper
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account of environmental law; or

ﬂ Unlawfully exercising or failing to exercise functions it may have under
environmental law. For example, various authorities are charged with
establishing and implementing permitting or other types of regulatory control
regimes for different activities that can affect the environment. Faili ng to meet
such requirements, or implementing them in a deficient way (for instance, by
omitting certain prescribed activities or applying standards that are less rigorous
than the law demands), would also constitute a failure to comply with
environmental law. A failure to meet a statutory environmental quality standard
for which a public authority was responsible for ensuring compliance would also
be captured by this provision.

237 No restrictions regarding the date of a failing are included in the definition in subsection
(2). This means thatthe OEP will still be able to take action against failings that occurred
Ei U1l UwOT 1 w4 *frord theEEE) but bedie itwas Ml established.

238 ( OwWUUEUI E publio duthopity A i definedPas a person carrying out a function of a
public nature, that is not a devolved function, a parliamentary function, or a function of
one of the bodies specified in paragraphs (a) to (e). This follows a similar approach to
section 6(3) ofthe Human Rights Act 199886 w3 | 1 plblicGuéction » is not defined in
the Bill (or in the Human Rights Act 1998), so it will ultimately be for the courts to
determine what constitutes a public function. The courts have previously recognised that
a body can act in more than one capacity. As sich, bodies that undertake some public and
some private functions, such as statutory undertakers, will be within scope of the OEP
only with regard to the exercise of thi PUwx UEOP E wi U Qpesdtrieans ang | 1 w0l UOw?
legal or natural person. For example, a Minister of the Crown, a government department,
non-departmental public body, or local authority would be considered a public authority

239 Where a person is undertaking a devolved or parliamentary function, they will not fall
within this definition. This m eans that any public authorities implementing devolved
functions under environmental law in Scotland, Wales and Northern Ireland will not be
covered by the remit of the OEP in respect of devolved matters. Bodies exercising such
functions would typically in clude devolved public bodies such as Scottish Natural
Heritage, the Scottish Environment Protection Agency, Natural Resources Wales and the
Northern Ireland Environment Agency. ?Devolved function 2 is defined in clause 42.

240 Paragraphs (a) to (e) of subsectio (3) also set out certain bodiesthat are excluded from
this definition, including, for the purposes of this Bill, the OEP itself. This exclusion is to
avoid the OEP having to consider whether to exercise its statutory complaint and
enforcement powers in relation to a complaint made against it; the OEP could still
consider complaints about its conduct outside of its statutory functions, or complaints
could be made to the parliamentary ombudsman, as provided for in paragraph 22 of
Schedule 1. Among the other excluded bodies are courts and tribunals and both Houses of
Parliament. The devolved legislatures, and the Scottish and Welsh Ministers and Northern
Ireland departments are also excluded. Any person carrying out a devolved function on
behalf of the devolved ministers, such asa devolved public bod vy, is also excluded from
OT 1T w. $/ zUwUI 6PUB w

Clause 27: Complaints

241 This clause provides that a person may make complaints to the OEP regarding alleged
contraventions of environmental law by public authorities. It s ets out who may make such
complaints, what form they must take, and the time limits within which they should be
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made. The contraventions and public authorities about which complaints may be
considered by the OEP are set out inclause260 wb T DOl w? 1 ECOWBOERG QI WET | DO

is expected to operate, as set out in thisclauseand in clause 28 (investigations).

242 Subsection (1) allows for any legal or natural person to make a complaint to the OEP if
they believe that a public authority has failed to comply with environmental law, subject
to the exclusions set out in subsection (4).

243 Subsection (2) sets out that theOEP must prepare and publish a document that sets out
the procedure by which complaints can be made, and subsection (3) provides that
complaints must be submitted in accordance with the most recently published version of
that procedure. This is to allow t he OEP to specify the means by which it will accept
complaints. The OEP may or may not allow, for example, complaints in writing, by
telephone or through an online complaints portal. Complaints that are not submitted in
accordance with the procedure do not have to be considered by the OEP.

244 Under subsection (4), public authorities themselves are excluded from complaining to the
OEP, as this would amount to one arm of government or the public sector complaining
about another.

245 Subsection (5) requires that thecomplainant must have exhausted all internal complaints
procedures of the allegedly offending body before they submit the complaint to the OEP.
A wide range of bodies including the Environment Agency, Natural England and the
Planning Inspectorate, for instance, operate complaints proceduresthat will apply to their
functions, which are concerned with the implementation of environmental law. This
provision is intended to give the public authority in question the opportunity to consider
and seek to resolve the matter through its own procedures before it is considered by the
OEP.

246 Subsection (6) makes provision regarding the timing of making a complaint to the OEP.
The complaint must be submitted no later than one year after the last occurrence of the
alleged breach of environmental law (paragraph (a)), or three months after the conclusion
of any internal complaints procedures (paragraph (b)), whichever is later. This is intended
to encourage complainants to bring their complaints in a timely manner, whil st also
allowing a reasonable time period for people to bring complaints . An open-ended ability
to complain long after the event in question could lead to uncertainty over certain
decisions, particularly given that it could lead to enforcement action .

247 The provision in subsection (7) means that the OEP will not be entirely precluded from
investigating serious matters on the basis of a complaint being late. Subsection (7) allows
the OEP to waive the time limit in subsection (6) if there are exceptional reasons for doing
UGB w3T PUWNUETT Ol OUwPPOOWET WEWOEUUI Uwi OUwWOT T w. $
number of circumstances, although it can be used only where there is an exceptional
reason to disapply the normal time limit. It is possible that the OEP may w ish to use this
provision in a case where, for example, environmental harm resulting from a failure to
comply with the law has taken some time to materiali se and therefore for that failure to be
identified , or where details of a decision only came to light long after it was taken.

248 The time limits specified in subsection (6) set out the periods after which complaints will
not normally be accepted by the OEP, but do not affect its wider ability to investigate or
take enforcement action (which may be prompted by triggers other than a complaint)
under subsequent clauses

249 It should be noted that no provision is made to grant the OEP the power to impose
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charges in relation to its receipt and handling of complaints. As such, the complaints
system will be free of charge to all complainants.

250 A summary of the procedure for handling complaints is provided in figure 1.
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Figure 1: Summary of complaints handling procedures

Clause 28: Investigations

251 This clausedeals with the investigation of complaints , and potential breaches of

252 Subsection (1) provides that the OEP may undertake an investigation on the basis of a

complaint received under clause 27 if it considers that the complaint indicates that a
public authority may be responsible for a serious failure to comply with environmental
law.

253 Subsection (2) provides that the OEP may also undertake an investigation under this

clause without having received a complaint, if it has infor mation obtained by other means

that in its view indicates a public authority may have committed a serious failure to
comply with environmental law.
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for the purpose of subsection (2)(b). TheOEP is not obliged to investigate all complaints,
and provisions in subsections (1) and (2) allow the OEP to exercise discretion regarding
the potential breachesthat it investigates. The. $/ z U wE xoxpuddtisigglcases will

also be set out in its enforcement policy, in which it must have regard to the

considerations set out in clause 20(7). If the OEP chooses not to investigate a complaint,

the complainant must be informed under the requirements of clause 29.

255 Subsection (3) sets out the purpose of the investigation, which should focus on

44
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establishing whether a public authority has failed to comply with environmental law.
Under subsection (4), at the start of an investigation the OEP is required to notify the
public authority being investigated , although in practice it also has discretion to contact
the public authority informally in advance of commencing an investigation . Subsection
(10) also provides that, if the authority is not a Minister, the OEP must additionally notify
O7T1T w?2U0U1 O1 YEOUwW, pOPUUI U283 w2UEUI EUPOOwphhAwxUOYD
Minister of the Crown that the OEP considers appropriate, having regard to the nature of
the public authority and the nature of the failure (that is, the Minister whose department
is responsible for the policy area). For example, in the case of an investigation into a
potential infringement relating to environmental permitting, a Minister for the
Department of Environment, Food and Rural Affa irs should likely be informed where the
Environment Agency had issued the permit in question . If an investigation relates to
environmental impact assessment, which is a policy areapredominantly owned by the
Ministry f or Housing, Communities and local g overnment, a Minister from this
department should likely be informed , where alocal authority was responsible for the
alleged failure. The intention of these subsections is to ensure that central government
departments remain informed of investigations relate d to their subject areas, and are
therefore able to contribute, even if an alleged infringement does not involve a lack of
compliance on the part of the department or Minister sthemselves. This definition of the
2U1 Ol YEOUwW, pOPUUIT U elaugedritisrarts x OP1T UwUOwOUT | Uw
256 Similarly, when an investigation is concluded, subsection (5) requires that the OEP
provide a report to the relevant public authority, copied to the relevant Minister if
necessary under subsection (10). The OEP may publish the report infull or part under
subsection (9).

257 Subsection (6) allows the OEP the flexibility to delay the preparation of this report if it
considers that it may take further enforcement action (for instance, the service of an
information or decision notice, or appli cation for envir onmental review under clause 33)
in relation to the alleged failure. This is intended to ensure that the OEP is not required to
prepare and release reports concerning an investigation while it is still considering or
intending to take furth er enforcement action. However, should the OEP publish a report
and further information subsequently comes to light , it will not be precluded from taking
further enforcement steps in relation to the failure as a result of having already published
a report.

258 Under subsection (7), if the OEP has applied for an environmental review, judicial
review, or statutory review it is not required to prepare a report.

259 The required contents of this report are set out in subsection (8). A report must state
whether the OEP considers that a public authority has failed to comply with
environmental law, the reasons the OEP came to these conclusions, and any
recommendations the OEP may have for the relevant Minister, the public authority in
question and any other authorities.

260 The OEP has discretion over whether to publish the report (in whole, in part or at all) , in
view of the possibility that some investigations may conclude that there is nothing of
value to put in the public domain, while other investigations may involve mat ters of
significant confidentiality or sensitivity. The OEP will exercise this discretion consistently
with its duty to have regard to the need to act transpare ntly (see clause 2@2)(b)).
Information that the OEP chooses not to proactively report and publi sh will still be open
to requests for disclosure and will need to be considered under the applicable legislation
dealing with such requests.
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Clause 29: Duty to keep complainants informed
261 This clause deals with the procedure for the OEP to inform complainan ts about whether
an investigation following a complaint will be carried out and the progress of the
investigation.

262 The OEP must inform the complainant if the complaint will not be considered for further
investigation on the basis that it is not a valid complaint . For example, the complaint may
not be concerned with a valid matter (a breach of environmental law by a public
authority), it may not have been submitted in accordance with the specified procedure, or
it may have been submitted after the time limi t without any exceptional basis for the OEP
to reasonably accept it. This is covered in subsection (2)(a) of thisclause.

263 Where a complaint has been made in accordance with clause 27 the OEP must inform the
complainant about whether or not an investigatio n into that complaint will be carried out ;
this is covered in subsections (2)(b) and (c) This reflects the fact that the OEP has
discretion in choosing which cases to investigate, prioritising cases in line with its
enforcement policy.

264 When a report on an investigation under clause 28(5) has been provided to the public
authority in question, paragraph (d)(i) requires that the OEP must inform the complainant
of this, although it is not obliged to disclose that report to the complainant at that stage
unlessit has been published under clause 28(9)

265 Where the OEP applies for an environmental review, or for permission to apply for a
judicial review, or statutory review in relation to the failure that was the subject of the
complaint, paragraph (d)(ii) requires the OEP to inform the complainant.

266 Where the OEP publishes a report following the investigation of a complaint, it must
provide the complainant with a copy of that report as published in full or in part, as
required by paragraph (e). This could be done by electronic means, or by referring the
complaint to a published report that is available online, rather than necessarily requiring a
hard copy of the report to be provided in every case.
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Figure 2: Summary of investigation and enforcement

Clause 30: Information notices
267 This clause provides that the OEP can take enforcement action in the form of
?PO0I OUOEUPOOWOOUDET U? wPOWEEUTI UwkT 1 Ul wbUwUI EVUOO
responsible for a serious breach of environmental law. This action may follow the
investigation of a complaint, but the OEP can also take enforcement action if it has other
grounds for suspecting there has been a serious breach (for example, based on
information presented in a report on the implementation of a law, or arising from a
parliamentary inquiry or other source), whether arising from a n investigation under
clause 28or not.

268 This clause,and those that follow it , reflects the intended enforcement function and
process of the OEP. Figure 2 illustrates the process thatid B x1 EUIl EwOOwOx1 UEUIT wt
management of enforcement ectivities under these clauses

269 Under subsection (1), the OEP may issue an information notice if it has reasonable
grounds (whether or not this information arises fro m an investigation under clause 2§ for
suspecting that a public authority has failed to comply with environmental law, and it
considers that the failure is serious. The seriousnesf a failure will be determined by the
OEP in accordance with its own, published enforcement policy (seeclause20). The OEP
therefore may not serve an information notice in relation to trivial matters, or serve a
speculative information notice if it does not have any reasonable basis to believe an
authority is failing to comply with environmental law.

270 Information notices are a means by which the OEP can formally request information from
the public authority concerned in relation to a suspected failure. Subsection (2) states that
an information notice is to describe the alleged failure , and the informat ion that the OEP
requests in relation to it. Subsection (3) requires the relevant public authority to respond

These Explanatory Notes relate to tevironmensillas introduced in the House of Commonsl5 October
2019(Bill 3)

47



in writing to an information notice within a fixed time period as specified in subsection
(4), and subsection (5) sets out what information should be included in such responses.

271 Subsection (4) specifies that responses must be provided within two months from the
date on which the notice was issued, or such later date as specified by the OEP. This
means that, although the OEP can specify a response dée that gives a public authority
longer than the standard period of two months to respond if it sees fit (for example, if it
accepts that the matter is exceptionally complex, orif the ability of the public authority to
respond is constrained by an election period), it must allow notice recipients at least this
amount of time.

272 Under subsection (6), the OEP may withdraw an information notice or issue multiple
information notices in relation to the same suspected infringement.

273 Under subsection (7), where the OEP plans to issue an information notice in relation to an
alleged failure to comply with environmental law relating to greenhouse gas emissions,
the OEP must first notify the Committee on Climate Change and provide it with
ExxUOxUPEUI wbOi OQVDEQPWOBIw?GIO®WWPwWT EUI U wbUwWET I BOI
Change Act 2008.
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Figure 3: Summary of enforcement process

Clause 31: Decision notices
274 This clause provides for the OEP to take further enforcement action in the form of a
PEI EPUDOOWOOUDEI 26
275 The OEP mayissue a decision notice under subsection (1) if it is satisfied, on the balance

of probabilities, that the public authority has failed to comply with environmental law,
and it considers that the failure is serious. As with an information notice, the questi on of
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seriousness will be one for the OEP to consider on the basis of its own, published

complaints and enforcement policy (see clause20A 8 w3 1 1 wW? EEOEOQET wOi wxUOEE
means that the OEP must consider it more likely than not that a public authority has failed

to comply with environmental law. Note that this test only relates to the question of when

the OEP is permitted to serve a decision notice, and does not create a requirement to issue

such a notice in any particular case where the test is satisied.

276 As defined in subsection (2), decision notices are a means by which the OEP can take
action against the public authority failing to comply with environmental law, by setting
out the failure and the suggested steps for the public authority to take in r elation to the
failure. The potential actions that the OEP can request will be specific to each case. For
instance, the OEP could recommend that the public authority prepare a new, or updated
strategy, or undertake remedial action in the event that environ mental harm has been
done. Other possible steps could include asking an authority to cancel, amend or re-take a
decision (for example to designate a certain area as a protected site), or take steps to
pursue a particular environmental quality standard or o ther environmental outcome as
required. Subsection (2) does not constrain the types of steps that the OEP can specify, and
provides expressly that they may include steps designed to remedy, mitigate or prevent
reoccurrence of the failure.

277 The public author ity that receives a decision notice is not under a legal duty to carry out
the steps detailed in the notice. Under subsection (3) the public authority is required to
respond to a decision notice either two months after the notice was given, or by a date
specified in the notice, whichever is later. The written response from the public authority
must state whether the public authority agrees that there has been a failure to comply
with the law , and whether the steps set out in the notice will be followed, as specified in
subsection (4). This subsection also requires the public authority to specify any other
alternative steps that will be taken in relation to the alleged failure described in the notice.
This reflects the possibility that the public authority m ight accept that it had failed to
comply with environmental law, but might wish to propose alternative or additional steps
to remedy, mitigate or prevent reoccurrence of the failure , compared to those specified in
OT1T w. $/ ZUwWEI EPUPOOwWOOUDPET 6

278 Subsection (5)provides that the OEP may withdraw a decision notice after it has been
issued (paragraph (b)), and also requires that the OEP must have previously issued at
least one information notice relating to the alleged failure of the public authority to
comply with environmental law before a decision notice is issued (paragraph (a)). The
OEP may withdraw a decision notice if, for example, it has served such a notice where it
considers there has been a failure to comply with the law but later considers that there
had been no such failure. In this case it would be desirable to withdraw the notice rather
than require a public authority to respond to a notice that the OEP no longer considers is
relevant or necessary.

Clause 32: Linked notices
279 This clausedeals with th e scenario in which the OEP considers that a notice should be
issued to more than one public authority concerning the same or similar breaches of
environmental law. In such a scenario, the OEP could issue information or decision
notices in parallel to both (or all) parties, and determine that these are ?linked notices?
under subsection (1). Public authorities may make joint or separate responses to linked
notices.

280 The OEP may wish to issue linked notices in various circumstances, including for
example:
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ﬂ If a serious breach occurred for which a local authority w asimmediately
responsible in the local area, but in relation to which a Secretary of State also had
national duties, it m ight be appropriate for the OEP to commence enforcement
proceedings (via notices) against both the local authority in question and the
Secretary of State.

ﬂ If a cross-boundary incident occurred where two or more local authorities failed
to properly carry out their obligations under environmental law, the OEP m ight
wish to issue linked notices to both or all of the authorities in question. For
instance, if during the course of a major, crossboundary development project it
was found that two or more local authorities had neglected their responsibilities
under Part IIA of the Environmental Protection Act 1990 to identify
contaminated land and serve remediation notices where appropriate, leading to
improper development of the site with potential implications for human health
and the environment, it may be appropriate for the OE P to take action against
both/all authorities in parallel using linked notices.

281 Subsection (2) provides that the relevant Minister may also request that the OEP
designates information or decision notices as linked, and that the OEP must have regard
to such a request. This does not mean that the OEP is obliged to comply with the
, POPUUI Uz VUwUI gUT UOUOWEUUwWPUwWOUUUWET WwEEOT wUOwWET 60060U
371 wOl EOPOT woOi wWwPWiU w i u®d UMEEQGuWEAGP DOI EwPOWEOEUUIT wl W
282 Subsection (3) setut that copies of any linked notices and any relevant correspondence
between the OEP and the recipient of such notices, or the relevant Minister notified in the
case, must be provided to notice recipients. Subsection (4) sets out what will be considered
adw? Ul 01 YEOU? wEOUUI UxOOEI OEl wbOWUUET WEEUI UB w3 QwET |
a linked notice, but not be connected with an environmental review, or other legal
proceedings such as a judicial review, or sent to fulfil the requirements of clause 35(1)(a)
or 35(1)b).

283 Subsection (5) provides that the obligations set out under subsection (3)to provide copies
of notices or correspondence will not apply where the OEP considers that to do so would
not be in the public interest. For instance, where correspondence regarding a notice
contained information pertaining to matters of national security, it may not be in the
public interest to share this with other parties.

Clause 33: Environmental review

284 This clause provides for the OEP to bring legal proceedings against a public authority
regarding an alleged breach of environmental law. These proceedings are through a
Ol ET EOPUOWPOWUT T waxx1 UWBUDEUOEOWEEOOI Ew?1 OYDPUOOOI

285 Subsection (1) sets out that the OEP may apply to the Upper Tribunal for an
environmental review regarding an alleged breach where it has given a decision notice to
a public authority. The OEP therefore cannot bring such a review unless it has gone
through this earlier notice stage, which in turn must be preceded by the service of an
information notice (see clause ). This process isintended to ensure that cases dealt with
through this bespoke process necessarily involve substantial pre-litigation stages, with a
view to resolving cases without legal proceedings where possible.

286 Subsection (2) defines an environmental review as a review of the conduct described in a
decision notice as a failure to comply with environmental law (paragraph (a)) or further
alleged misconduct of the public authority that takes place after the OEP has isued its

These Explanatory Notes relate to taevironmenBill as introduced in the House of Commonsl5 October
2019(Bill 3)

50



decision notice but is similar to the conduct described in that notice (paragraph (b)).
Subsection (2)(b) addresses a scenarilm which a public authority could respond to a
decision notice by accepting it has failed to comply with environmental | aw in the manner
described in the notice and committing to remedial action, but then does not take the steps
needed to address the failing. In this scenario, subsection (2)(b) provides that the OEP
may apply to the courts for a review that covers similar ¢ onduct that occurred after the
giving of the decision notice, without having to serve another decision notice.

287 Subsection (3) sets restrictions for when an application for an environmental review may
be made. Subsection (3)(a) sets out that the OEP may namake an application for
environmental review before the end of a period of two months, or such longer period as
specified in the notice, in which the public authority in question is required to respond to
a decision notice under clause 3%3). The OEP mayonly make an application before this
time if the public authority has already responded to the decision notice. This is to ensure
UOT EOwOT 1T w. $/ wPUWEEOI wUOOWEOOUPET UwUT 1 wEUUT OUBPUa
deciding whether to proceed to applyi ng for an environmental review.

288 Subsection (3)(b) provides that the OEP may not apply for an environmental review
before the expiry of any time limit in which legal proceedings (judicial review or other
similar legal proceedings) in relation to the same conduct could be initiated. This is to
ensure that environmental review does not pre -empt other legal proceedings. The
UPOI UEEOI Uwi OUwWUOT T w. $/ zUVwl Of OUET O1 1fich judicIOET UUwO
review or similar legal proceedings can be broughtwill normally have passed before the
OEP can apply for an environmental review. For example , where a decision is challenged
through judicial review, the application for review must be made promptly and within six
weeks for planning cases and three months in other cases. The applicable legislation
provides a margin of discretion for the courts to accept judicial review applications
outside these time limits in exceptional circumstances. However, the provision in
subsection (3)(b) necessarily only captures aty specific time limit expressed in law , rather
than any time limits that have been extended by the discretion of the court in an
individual case.

289 Subsection (4) provides that any restriction in other legislation on questioning the
conduct of a public auth ority in legal proceedings does not apply to an environmental
Ul YPI PBwW3T DUwxUOYPUDPOOWPUWOEET wUOwI OUUUIT wUi EC0w
alongside other pre-existing routes of challenge. In some casesthe relevant legislation
may provide that th e courts can only entertain challenges against those decisions in the
form of a judicial review t for example, section 13 of the Planning Act 2008. Furthermore
some existing statutory routes of challenge specifically exclude any other route of
challenge ¢ for example, section 284(1)(b) of the Town and Country Planning Act 1990.
However, the intention is that these restrictions should not preclude the OEP bringing a
challenge.

290 Subsection (5) establishes what the Upper Tribunal must determine in an environm ental
review, hamely whether the public authority in question has failed to comply with
environmental law. The subsection provides that the Upper Tribunal must determine
whether there has been a failure applying judicial review principles. The Upper Tribun al
will consider whether the decision maker has made an error in law, whether the decision
was reasonable and whether the process was fair.

291 Subsection (6) provides that, if the Upper Tribunal finds on an environmental review that
a public authority has f ailed to comply with environmental law, it must make a statement
confirming this, referred to as a ?statement of non-compliance».
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292 Subsection (7) sets out that, whilst the statement of nonrcompliance confirms that the
Upper Tribunal has found that the publi ¢ authority in question has failed to comply with
environmental law, it does not in itself invalidate the decision of the public authority in
question. For example, if the grant of a planning permission is challenged through
environmental review and the Up per Tribunal finds it to be unlawful and makes a
statement of non-compliance, the planning permission granted would nevertheless
remain valid. This is the case unless the Tribunal decides that it is appropriate to impose
further remedies such as a quashingorder, and the conditions for doing so were met.

293 Where the Tribunal issues a statement of noncompliance, this would not prevent or
oblige the Secretary of State, or other relevant decisionmaker, from using existing
discretionary powers in relation to th at decision (that is, to modify or revoke their original
decision).

294 Subsection (8) provides that, if the Upper Tribunal makes a statement of non-compliance,
it will have the full suite of remedies, other than damages, available to it as on a judicial
review, but only if it is satisfied that granting such a remedy would have neither of the
effects described in paragraphs (a) and (b) These remedies include a declaration
guashing, prohibiting and mandatory orders , and injunctions. Damages are not available
in environmental reviews because the OEP, as the only applicant, would have no cause to
seek compensation for damages personally suffered where the claimant in a traditional
judicial review might. As such , this remedy is unnecessary.

295 The provision that the Upper Tribunal may only grant a remedy if it is satisfied that
neither of the effects described in paragraphs (a) or (b) would occur as a result, recognises
the fact that the environmental review will take place after the expiry of judicial review
time lim its and that prejudice may result from quashing the decision at this later date.
This provision allow s third parties reliant on decisions involving the application of
environmental law to have confidence that those decisions will not be quashed or other
judicial review relief granted outside the normal judicial review time limits , if substantial
prejudice, substantial hardship or detriment to good administration would be likely to
result. If these effects are likely to result from the granting of the propos ed remedy, the
Tribunal may not grant the remedy.

296 Paragraph (a) of subsection (8)requires the Upper Tribunal to be satisfied that a remedy
would not be likely to substantially prejudice or cause substantial hardship to a third
party (a person other than the OEP or the defendant) before granting it. Expenditure
already spent in reliance of the decision in question may be relevant to the question of
substantial prejudice or hardship, along with potentially the recoverability of the sums
and the financial means of the third party.

297 Paragraph (b) of subsection (8)requires that the Upper Tribunal also be satisfied that a
remedy it grants would not be detrimental to good administration. This provision
recognises the need to protect the orcerly implementation of properly -reached decisions
and recognises that finality in decision-making is important for both public authorities
and the public.

298 Subsection Q) sets out that the Upper Tribunal, subject to the conditions set out in
subsection (8), must apply the usual principles applied in a judicial review when
considering whether to grant a remedy in an environmental review. Subsection ( 9) also
provides that any remedies the Tribunal does grant will have effect, and be enforceable, in
the same manner as remedies granted by, for instance, the High Court. This means that f
the Tribunal finds that a public authority has failed to comply with environmental law
and imposes a remedy to address the failing, should the authority fail to comply with any
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resulting court order it could be subject to contempt of court proceedings br ought by the
OEP.

299 Subsection (10) requires a public authority that has been the subject of an environmental
review in which a statement of non -compliance has been issued by the Upper Tribunal
(and not overturned on appeal) to publish a statement. This statement should describe
any steps the authority intends to take based on the outcome of these proceedings. For
example, if the Tribunal were to agree with the conclusions outlined by the OEP in its
decision notice, and make an order granting a statement of non-compliance and specified
Ui 01 EPT UOwUT T wxUEOPEWEUUT OUPUazUwWUUEUI OI OUwWEOU
ensure the remedies are given effect and/or details of how it will ensure future breaches
are avoided. Where a statement of non-compliance is not issued, the public authority is
not required to publish a statement, but would not be prevented from doing so if it so
wished.

300 Subsection (11) sets out that a statement under subsection (D) must be published within
two months of the conclusion of the review proceedings. This means that the statement
should be published after the final disposal of proceedings, meaning after judgment has
been delivered on the final issue in the case, including any subsequent appeal
proceedings.

301 Subsection (12) defines several terms used in this clause.

Clause 34: Judicial review: powers to apply to prevent serious damage and to
intervene

302 This clause makes provision for the OEP to intervene in third party judicial reviews and
statutory reviews where appropriate.

303 Subsectian (1) provides that the OEP may apply for judicial review, or a statutory review
(a legal challenge procedure similar to judicial review, but under specific legislation ¢ for
instance, the Town and Country Planning Act 1990 procedure by which an applicant may
challenge a decision of the Secretary of State)O | WE wx UEODPE wE U, Whethas @ U a z U wE ¢
not it has issued an information or decision notice , if it considers that the public authority
in question has committed a serious breach of environmental law, and, under subsection
(2), if it considers it is necessary to do so to prevent or mitigate serious damage to the
natural environment or human health . The effect of these provisions is that the OEP could
only make an application for judicial review (or statutory review), rather than proceeding
according to its normal enforcement procedure (information notice; decision notice;
environmental review) ifd OD OT wUOwPEUwW? 01 E1l UUEUa2 8 w3l PUWEOUO
the serious damage would have already happened by the time that the normal
enforcement procedure reached the Upper Tribunal and a more urgent court judgment
was needed. To give all parties certainty, the OEP will be required to set how it intends to
determine whether damage is serious for the purpose of this clause in its enforcement
policy, as part of its strategy (see clause 20(6)(b)Subsection (3) disapplies section 31(2A),
(3C) and (3D) ofthe Senior Courts Act 1981 in relation to judicial review applications
under subsection (1) of this clause in England and Wales, which limit the granting of
x1 UOPUUPOOwWI OUWNUEPEPEOWUI YPI POwWwOUwWUI OPI 1| w?bi w
the outcome for the applicant would not have been substantially different if the conduct
complained ofhad OO U WOEEUUUI E 2 Situshighy likeipthbutiel oldsrdefdr
the OEP itself would not have been different if the public authority had behaved
differently.

304 Subsection (4) provides that a public authority which was the subject of a judicial review,
or statutory review, commenced by the OEP under this clause must publish a statement
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within two months of the conclusion of proceedings (including any appeal). This
statement must set out any steps the public authority intends to take as a result of the
proceedings.

305 Subsection (5) provides that the OEP may apply to participate in third party judicial
review or statutory review proceedings (including appe al proceedings) against a public
authority concerning an alleged failure to comply with environmental law, as defined
under section 40. This could include scenarios where the OEP agrees that the public
authority has failed to comply with environmental law, but also where it may disagree
that this is the case; the OEP may have useful expertise to contribute in each case.
3062 UEUI EUPOOQwpt APEAwWxUOYPEITI UwlUT ECwPOwWUT PUWEOEUUIT wUl
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a review under the provi sions set out in sub-paragraphs (i) to (iv).

Clause 35: Duty of the OEP to involve the relevant Minister

308 This clause deals with how the OEP should operate in situations where the subject of an
information or decision notice under clauses 30and 31 respectively, or of an application
for envir onmental review under clause 33, is not a Minister of the Crown.

309 Where the recipient of an information or decision notice is not a Minister of the Crown,
subsection (1)(a) requires the OEP to provide a copy of the notice to the relevant Minister,
as well as a copy of any correspondence between the OEP and the public autority
concerned that relates to the notice. This is to ensure that thegovernment remains
informed about the matter and is able to contribute if appropriate. Paragraph (b) of this
subsection also requires that the OEP must provide the recipient of a notice with a copy of
any correspondence it has with the relevant Minister regarding the notice. In each case,
the OEP is not required to share correspondence which is sent as part of these
requirements. (In other words, it would not be required to share copies of copies of
notices, or of correspondence which relates to nofces by virtue of this clause)

310 Subsection (2) provides that obligations to provide copies of notices or correspondence
under subsection (1) will not apply where the OEP considers that to do so would not be in
the public interest.

311 Where the OEP makes an application for environmental review , judicial review, or
statutory review against a public authority which is not a Minister of the Crown,
subsection (3)(a) provides that the OEP must provide the relevant Minister with a copy of
the application. Subsection 3(b) additionally requires the OEP to provide the Minister
with a statement which sets out whether the OEP considers the Minister should
participate in the review proceedings, for example as an interested party. The OEP may
consider such Ministerial involvement appropriate in particular cases, even where the
Min ister is not the defendant (that is, the party responsible for compliance with the
environmental law in question), for various reasons . For instance, delivery bodies may
adopt an approach to implementation influenced by factors or messaging emanating from
central government. To this extent, it may be helpful for Ministers to provide input to the
proceedings.

312 Ministerial involvement in pr oceedings where appropriate would have similarities to EU
infraction cases, where the action is brought against the UK or other Member State
government regardless of which particular public authority is at fault. Subsection 3(b)
essentially therefore provi des for the OEP to offer a formal statement of its view as to the
El UDUEEPOPUA WOl wlOT 1 w, PODUUI UZUwXxEUUPEDXxEUDOOOWI OU
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the addition of parties to legal proceedings in environmental reviews brought by the OEP
will be a matter for the rules of the Upper Tribunal.

313 Throughout this clauseOw? UT 1 wUIl O1 YEOUw, DOPUUIickdwsaz8BEY wUIT 1 woi

Clause 36: Public statements

314 This clause deals with requirements on the OEP to publish statements when it takes
certain enforcement actions.

315 Subsection (1) provides that the OEP must publish a statement, for example in the form of
a press release, whenever it serves an information or decisiom notice, applies for
environmental review , judicial review , or statutory review, or applies to intervene in
judicial review. This subsection also sets out the information that this statement must
contain.

316 Subsection (2) provides that the OEP does not needo publish a statement if it considers
that it would not be in the public interest to do so. For example, the OEP might judge it to
be not in the public interest to publish a statement about its enforcement activities that
would prejudice the protection o f personal or confidential data.

317 The provisions of this clause are intended to provide an appropriate degree of
transparency as regards the enforcement action that the OEP is taking and against whom.
The European Commission also publishes press statementsat key stages of the infraction
process. The clause only requires the OEP to make a statement that it has issued an
information or a decision notice, describing the failure or alleged failure and other
appropriate information rather than requiring publica tion of the actual notices.

Clause 37: Disclosures to the OEP

318 To assist the OEP in carrying out its investigatory functions, subsection (1) of this clause
enables persons whose functions include functions of a public nature to provide
information to the O EP notwithstanding any obligation of secrecy, either statutory or
otherwise, when that information is in connection with a n investigation under clause 28,
an information notice or a decision notice.

319 Subsection (2) provides for particular circumstances in which a person is not required to
provide the OEP with information.

320 This disapplication of obligations of secrecy is limited: it applies only to the provision of
information to the OEP, and not to anyone else, and it applies only under the conditions
setout in subsection (1).

321 Subsection (3) makes similar provision for a relevant ombudsman. The meaning of a
2relevant ombudsman? wH U w U kldise0®Y wbd O w

322 Subsection (4) excludes data protection legislation from the provisions in this Part of the
Bill.

Clause 38: Confidentiality of proceedings

323 This clausedeals with the circumstances in which the OEP and public authorities may or
may not disclose information regarding an investigation whilst the OEP is carrying out
enforcement proceedings. The provisions have been designed to provide adequate
protection of confidential information during those enforcement proceedings, whilst
ensuring compliance with the pillar of the Aarhus Convention that is concerned with
access to environmental information, and with Council Directive 2003/4/EC on public
access to environmental information. The Directive is implemented in England, Wales and
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Northern Ireland by the Environmental Information Regulations 2004 (EIR) and in
Scotland by the Environmental Information (Scotla nd) Regulations 2004. The only way in
which the provisions affect the application of the EIR is in the manner set out in
subsection (7): that is, that information mentioned in subsections (1) and (3) is capable of
attracting the exception relating to the confidentiality of proceedings of a public authority
where such confidentiality is provided for by law.

324 Subsection (1)(a) sets out that the OEP must not disclose information which has been
provided by a public authority as a response to a request for inform ation from the OEP in
an information notic e (as provided for in clause 30(3)(b)), or otherwise obtained by the
OEP on the basis of the duty on public authorities to cooperate, provided for in clause
22(1)). Under paragraph (b) of this subsection, the OEP @nnot disclose any
correspondence between the OEP and the recipients of information or decision notices
that relates to those particular notices, including the information and decision notices
themselves. Circumstances where this does not apply, and the OFP is able to disclose the
information, are covered under subsection (2).

325 Under subsection (3), a public authority in receipt of an information or a decision notice
may not disclose the notice or any correspondence between the OEP and that, or any
other, public authority relating to that notice. Subsection (4) sets out the circumstances
where the restriction in subsection (3) does not apply to a disclosure. This relates to cases
such as where consent has been obtained, where the disclosure is requiredor the
purposes of an investigation under clause 28 where disclosure is required to be able to
respond to an information or decision notice, or where it is connected to an environmental
review or judicial review proceedings.

326 Subsection (5) sets out that the &P can only give its consent for disclosure of an
information or a decision notice when it has concluded it intends to take no further steps
under this Chapter.

327 Subsection (6) ensures that, if consent has been requested by a public authority, the OEP
cannot withhold that consent for disclosure of correspondence if it has concluded it
intends to take no further steps under this Chapter.

328 Subsection (7) provides that information referred to in subsection (1) and held by the
OEP, or subsection (3) and held byE wux UEOPEwWEUUT OUPUAOwWPUwWUOWET wUI T E
DOi OUOEUDPOO? wPOWEEEOQUEEOET whPUT wUT T w$( 1WESEwWI 1 OEC
in connection with confidential proceedings. Whilst enforcement proceedings by the OEP
are ongoing, the information referred to in subsection (1) will fall within an exception in
the EIR that provides that a public authority may refuse to disclose information to the
extent that its disclosure would adversely affect the confidentiality of the proceedings of
that or any other public authority where such conf identiality is provided by law.

Chapter 3: Interpretation of Part 1

32937 1 Ul wPbUwOOwWUODYI UUEOQWET i bOPUDPOOWOI w2 Ui 1T wi OYDBDUOOC
definitions exist s, each has been designed to describe the envonment in a particular
context, or from a specific perspective. A clear definition, therefore, is needed to
determine the scope of the OEP.Clauses 39 and4E 1 | DO1 wUT 1 w? OEVUUEOQuwI dYDPUO
21 0YPUOOOI O U E®imadyE purpasd obdéterbhihimgwhe range of legislation that
falls within the remit of the OEP, and with respect to which the OEP can exercise its
scrutiny, advice, complaints and enforcement functions. The definitions in clauses39 and
40 are not intended to have any application beyond the interpretation of this Bill.
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environmental improvement plans.

Clause 39: Meaning of finatural environmento

331 In setting out the matters that are primarily the subject of environmental law, clause 39
UUT UwOT 1T wUOil UOQ@O D BEThe dtnian | pdvidedirtihe clause includes living
elements of the environment, namely plants, wild animals, other living organisms
(paragraph (a)), and their habitats (paragraph (b)). However, it is not intended to include
domesticated animals such as livestock and pets.The definition also includes non-living
elements, namely air, water and land (paragraph (c)). Buildings and other structures are
excluded frOOwUT T wOl EOPL.OT wOi w? OEOE~

332 The clausealso sets out that systems, cycles and processes through which the elements
listed above interact are also included within this definition of the natural environment.
This therefore includes ecosystems, and hydrological and geomorphological processes.

333 This definition covers the marine as well as the terrestrial environment. Moreover, the
I RxUI UUPOOW?PEUT U? ubDOOWDOEOUET wUIl EPEUI UOwIi UT U
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will include soil, geological strata and other features.

Clause 40: Meaning of Aenvironment al | awo
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legislative provision other than a devolved legislative provision (defined in subsection

(4)), to the extent that the provision is mainly concerned with one of the matters described
in subsection (2) and is not explicitly excluded under subsection (3).

336 Subsection (1) usesit 1 w0l UOw? O1 1T b U,kidh B ¥ teferendeGovtlxU O O 2
legislation, and can cover specific sections or subsectionsof an Act, regulations or other
forms of legislation. As such, the effect of this subsection is that the OEP will not have a
statutory function to assess compliance with, or otherwise involve itself in matters
concerning purely international environmental law. Rather, its remit will be limited to UK
legislation that falls under the definition of environmental law, including legislation that
implement s international commitments.

337 The definition of environmental law applies at the level of legislative provisions (that is,
the whole or any element of an Act or regulations). This meansthat, even if most of an Act
or set of regulations does not meet these conditions,to the extent that any specific
provisions in the Act or regulations do meet the conditions they should be considered as
21 OYDUOOOI OUEOWOEP? dw

338 When reading the matters set out under subsection (2), reference should be made to the
E1l 1 DOPUDOOWOE @l O wp Hdnse 8o Thdse nafeés are: protecting the
natural environ ment from the effects of human activity; protecting people from these
effects; maintaining, restoring or enhancing the environment; and monitoring, advising or
reporting on the above points.

339 The only matters explicitly and expressly excluded from the defin ition of environmental
law are those which are concerned with an excluded matter listed under subsection (3),
and devolved legislative provisions as defined in subsection (4). Unless so expressly
excluded, any other law can be considered to determine whether individual legislative
xUOYPDUDPOOUWEUI w? OEPOOCAWEOOETI UOT E2 whDUT wEOwWI OYD
within broadly environmental policy areas, whil st many provisions may meet these
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criteria, there may be certain provisions that will not be mainly concerned with an
environmental matter, and therefore not constitute environmental law.

340 For example, the Forestry Act 1967 contains examples of provisionsthat would be
considered to be mainly concerned with an environmental matter, and therefore
constitute environmental law, as well as provisions which would not. Section 1(3A) of the
Forestry Act 1967, for instance, places a duty on the appropriate authority to endeavour to
achieve a balance between its functions in relation to afforestation and timber supply and
xUOEUEUDOOOWEOEwW?U0UT 1 wEOOUI UYEUDOOWEOEwWI O1T EOCEIT OI OOC
EOOUI UYEUDPOOWOI wi OOUEOwWI EUOEWEOGEWI 1 0001 PEEOWOU wx I
As this places a duty on a public authority concerning the conservation of th e natural
environment, this provision would fall within scope. However, some other provisions
within this Act would not, such as section 1(2), which charges the appropriate forestry
EUUT OUuPUaw?pbUl wOT 1T wil O UEOWE UU a bedéveloproedtO OUD OT wUT |
Ol WEI I OUT UVUEUPOOWEOEWUT T wxUOEUEUDPOOWEGEWUUx x0awli
provision is mainly concerned with the promotion of the forestry sector and the
production and supply of timber, rather than an environmental matter as listed in
subsection (2), and as such would not be considered to fall within the definition of
environmental law.

341 Another example is planning legislation. Whil st provisions concerning environmental
impact assessmentand strategic environmental assessmentare clearly concerned with an
environmental matter as set out in subsection (2), and therefore will fall within the
definition of environmental law, most other areasof planning legislation are not mainly
concerned with an environmental matter , and therefore will not fall within the definition

342 It will be for the OEP to assess whether or not it considers a legislative provision to fall
under the definition on a case by case basis whedetermining whether or not it has legal
powers to act in that area. In most casesit is expected that the answer to this question will
be clear, and agreed by all parties. However, there may be cases of uncertainty or
disagreement, and in these instances it may ultimately be for the courts to decide whether
a specific provision falls within the definition or not.

343 Subsection (3) sets out matterghat are explicitly excluded from the definition of
environmental law:

ﬂ Disclosure of or access to information. These matters are excluded under
paragraph (a) in order to avoid overlap between the remit of the OEP and that of
OT 1T w( Ol OUBGEUDPOOW" OOOPUUDPOOI UzUw. i1 PET OwbkpT PET w
UEOI UwEEUDPOOWUOwWI O OUET wxUEOPEWEUUT OUPUDPI Uz wE
Information Regulations.

ﬂ The armed forces or national security (paragraph (b)).

ﬂ Legal provisions concerning taxation (paragraph (c)). The term ?taxation? in this
context refers to taxes in a legal sense, and therefore does not include other
regulatory schemesthat involve fees and charges for purposes other than
taxation, such as the plastic bag charge or the imposition of fees to cover the cost
of a regulatory regime. Such schemes are not automatically excluded from the
I DPOOZUWET i bOPUDPOOWOI w?i1 OYPUOOOI OUEOWOEP? 6
ﬂ Paragraph (c) also excludes provisions concerning spending or the allocation of
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such, all finance acts are excluded.
3442 UEUI EUPOOQWpKAWET | DévovedudI TERW®EIWEDY dE ey jiedsadni?d O O 2
which is contained in or created by legislation of the three devolved Assemblies and
Parliaments, or which otherwise falls within their legislative competence.

345 Subsection 6) provides that the Secretary of State may use secondary legislation to clarify
legislative provisions which are or are not environmental law. Provision in this way may
be necessary in the light of experience, and could be made either by describing types of
legislation in a similar way to the definitions in this clause, or by identifying specific
provisions. Subsection (6) requires that the Secretary of State must consult the OEP, and
any other persons the Secretary of State considers appropriate, before using this power to
specify provisions.

346 Subsection (7) provides that any such provision made under subsection (5) would be
made through a statutory instrument subject to the affirmative resolution procedure. This
means it must be laid before and approved by a resolution of each House of Parliament.

Clause 41: Interpretation of Part 1: general

347 This clausedefines various terms used throughout Part 1.

Part 2: Environmental Governance: Northern Ireland

Clause 42: Improving the natural environment: Northern Ireland

348 Clause 4 introduces Schedule 2, which includes provision for environmental
improvement plans and policy statements on environmental principles in Northern
Ireland.

Clause 43: The Office for Environmental Protection: Northern Ireland

349 Clause 43 introduces Schedule 3which makes provision for the functi ons of the OEP in
terms of its activities in Northern Ireland, as well as amendments to this Bill to reflect
those functions.

Part 3: Waste and Resource Efficiency

Clause 44: Producer responsibility obligations

350 Clause 4 introduces Schedule 4 which amends sections 93 and 94 of the Environment
Act 1995. Section 93 confers power to make regulations to impose producer
responsibility obligations on specified persons and in relation to specified products or
materials. Section 94 makes further provision in relation to such regulations.

Clause 45: Producer responsibility obligations: Northern Ireland

351 Clause 46 introduces Schedule 5, which amends provisions in the Producer Responsibility
Obligations (Northern Ireland) Order 1998. Schedule 5 amends Aticles 2, 3,4, 6 and 7,
which allows regulations to be made imposing producer responsibility obligations on
specified persons and in relation to specified products or materials in Northern Ireland.

The amendments to the 1998 Order mirror the amendments made to sections 93 to 9f
the Environment Act 1995 by Schedule 4.

Clause 46: Producer responsibility for disposal costs

352 Clause 46 introduces Schedule § which allow s the relevant national authority to make
regulations that require those involved in manufacturing, processing, di stributing or
supplying products or materials to meet, or contribute to, the disposal costs of those
products.
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Secretary of State in relation to England, the Scottish Mnisters in relation to Scotland, the
Welsh Minsters in relation to Wales, and the Department of Agriculture, Environment and
Rural Affairs in relation to Northern Ireland. The Secretary of State may make regulations
on behalf of Wales, Scotland, or Northern Ireland, but only with the relevant Minister 7 ar
#1 x EUUOI OUz UWEOOUI OUG
354 Subsection (4) makes provision for regulations made under Schedule 6 to be subject to the
affirmative resolution procedure.

Clause 47: Resource efficiency information

355 This clause gives effect to Schedule 7, which gives the relevant national authority the
power to make regulations that set requirements for manufacturers and producers to
provide information about the resource efficiency of their products. The purpose of the
power is to enable the regulation of products that have a significant impact on natural
resources at any stage of their lifecycle, with the object of reducing that impact primarily
through ensuring consumers are supplied with information about the resource efficiency
of those products in order to drive more sustainable consumption. Regulations may
DOxOUI wul gUPUI Ol OUUWOOWEDSawxl UUOOWEOOOI EUI EwbDUIT u
relation to any type of product other t han some specified exceptions.

356 Subsection (1) sets otithat the Schedule is divided into two parts. Part 1 gives power to
the relevant national authority to make regulations about requiring resource efficiency
information. Part 2 gives the relevant national authority power to make regulations about
the enforcement of these information requirements.

3572 UEUI EUPOOwm! AwET | DOT UwUT iheachietrioly. Y EOUWOEUDPOOEOQWE UL
358 Subsection (3) makes clear that regulations made under Schedule 7 by either Welsh

Ministers, Scottish Ministers or Department of Agricultu re, Environment and Rural
Affairs can only contain provisions that are within their legislative competence.

359 Subsection (4) makes clear that the Secretary of State must obtain the consent of the
appropriate national authority before making provisions in re gulations that fall under the
legislative competence of another national authority.

360 Subsection (5) states that regulations under Schedule 7 are subject to affirmative
procedure.

361 This clauseand Schedule 7 extend and apply to England and Wales, Scotland and
Northern Ireland.

Clause 48: Resource efficiency requirements

362 This clause gives effect to Schedule 8, which gives the relevant national authority the
power to make regulations that set resource efficiency requirements that products are
required to meet. The purpose of the power is to enable the regulation of products that
have a significant impact on natural resources at any stage of their lifecycle, with the
object of reducing that impact primarily through setting requirements relating to
durability, reparability and recyclability , and the recycled content of products and
materials. Regulations may impose requirements on any person connected with a
xUOEUEUzUwUUxxOQawET EPOOWECEwWPOwUI OEUPOOWUOwWEDda wUa
exceptions.

363 Subsedion (1) sets out that the Schedule is divided into two Parts. Part 1 gives power to
the relevant national authority to make regulations about resource efficiency standards.
Part 2 will give the relevant national authority power to make regulations aboutt he
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enforcement of these standards.
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365 Subsection (3) makes clear that regulations made under this Schedule by either Welsh

Ministers, Scottish Ministers or the Department of Agriculture, Environment and Rural
Affairs can only contain provisions that are within their legislative competence.

366 Subsection (4) makes clear that the Secretary of State must obtain the consent of the
appropriate national authority before making provisions in regulations that fall under the
legislative competence of another national authority.

367 Subsection (5) states tharegulations made under this Schedule are subject to the
affirmative procedure.

368 This clause and Schedule 8 extend and apply to England and Wales, Scotland and
Northern Ireland.

Clause 49: Deposit schemes
369 Clause 49 and Schedule 9enable the relevant national authority ¢ namely, the Secretary of

State, in relation to England, Welsh Ministers, in relation to Wales, and the Department of
Agriculture, Environment and Rural Affairs in Northern Ireland, in relationto ~ Northern
Ireland ¢ to make regulations establishing deposit schemes. Subsedions (3) and (4) allow
the Secretary of State to make regulations on behalfof Wales and Northern Ireland,
subject to their consent Subsections (5) and (6) outline the parliamentary procedure for
regulations establishing a deposit scheme. Regulations are subject to the negative
resolution procedure, except in the below cases when they are subject to the affirmative
resolution procedure:

ﬂ the regulations establish a deposit scheme for the first time;
ﬂ the regulations are the first to provide for enforcement of a deposit scheme;

the regulations create a criminal offence;

the regulations increase theamount or the maximum amount of a fine or
monetary penalty, or change the basison which an amount of maximum amount
of a fine or monetary penalty is to be determined .

ﬂ the regulations provide for new civil sanctions ; or

370 Subsection (7) and paragraph 1(2) of the Scheduleset out what a deposit schemeis. This
is a scheme under which a person supplied with a deposit item by a scheme supplier (this
might be a producer, retailer or distributor) by way of sale or in connection with the
supply of goods or services pays the supplier an amount (the deposit) and a person who
gives a deposit item to a scheme collector this might be a retailer or other return point) is
entitled to be paid a refund in respect of that item.

Clause 50: Charges for single use plastic items

371 This clauseintroduces Schedule 10 and allows for the making of regulations about
charges for single use plastic items.

372 Subsection (2) defines who the relevant national authority is for the purposes of making
regulations under the Schedule; this is the Secretary of State, in relation to England, Welsh
Ministers, in relation to Wales and the Department of Agriculture, Enviro nment and Rural
Affairs in Northern Ireland, in relation to  Northern Ireland.
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373 Subsection(3) sets out the circumstances in which the affirmative procedure applies to
the making of regulations (namely, where the first set of regulations is made by the
relevant national authority under the Schedule, where the regulations contain provision
about charging for a new item, where the regulations contain provisions imposing or
providing for the imposition of new civil sanctions, or where the regulations increase the
maximum amount of a monetary penalty or change the basis on which it is to be
determined.) Otherwise, regulations under the Schedule are subject to the negative
resolution procedure.

Clause 51: Charges for carrier bags
374 This clause amends Schedule 6 001 1 w" OPOEUT w" T EOT 1 w EUVw!l YY Wwe? U1 1
inserting a new paragraph 6A. New paragraph 6A makes provision for regulations made
under Schedule 6by the Secretary of State in relation to England, and the Department of
Agriculture, Environment and Rural Affairs in Northern Ireland in relation to Northern
Ireland, to require sellers of single use carrier bags to register with an administrator. The
regulations may also make provision about applications for registration, the period of
registration, the cancellation of registration , and the payment of registration fees,
including the amount.

375 Schedule 6 of the 2008 Act contains enabling powers conferred on the relevant national
authority to make regulations about charges for single use carrier bags. Section 773) of
the 2008 Act defines the?relevant national authority ? as the Secretary of State in relation
to England, the Welsh Ministers in relation to Wales, and the Department of the
Environment in Northern Ireland in relation to Northern Irela  nd. However, new
paragraph 6A does not apply to regulations made by Welsh Ministers in relation to Wales.

Clause 52: Separation of waste: England
376 Clause 52concerns the separation of waste for recycling. It amends the Environmental
Protection Act 1990, in particular repl acing the current section 45A and inserting new
sections 45AZA to 45AZG, and the Environment Act 1995.

377 Subsection (2)inserts additional definitions into section 30 of the Environmental
Protection Act. These define?EOT OPUT whPEUUI wED U x GnglisiOonagie OT OUDPUa» wEOD
EOOOI E Ub O Gsuthoselnihd3dJaped & in England. A waste collection authority is a
term applied to those collecting waste on behalf of local authorities (and is defined in
section 30(3) of theEnvironmental Protection Act). Given that section 45A duties apply to
arrangements made by English waste collection authorities only, this has the effect of
limiting the changes in new section 45A of the Environmental Protection Act to waste
collection authorities within England only.

378 Subsection (3) amends section 33ZA of the Environmental Protection Act, which relates to
i DRI Ewx1 OEOVUawOOUPE]I UOwWUOwWOOPUwWUOT T wel i pOPUDOOWOI u
because the definition is now provided in the amended section 30 of the Envir onmental
Protection Act.

379 Subsection (4) amends the Environment Protection Act to provide for separate collection
of waste in England. It replaces section 45A with new sections 45A to 45AZG.

New section 45A England: s eparate collection of ho usehold waste

380 New section 45A concerns separate collection arrangements for household waste for
English waste collection authorities. It only applies where a waste collection authority is
required to collect household waste in its area under section 45(1)(a) of the Envronmental
Protection Act. It does not apply if new section 45AZA applies, which relates to the
collection of household waste from non -domestic properties.

These Explanatory Notes relate to taevironmenBill as introduced in the House of Commonsl5 October
2019(Bill 3)

62



381 Subsection (2) states that arrangements for the collection of household waste must meet
the conditio ns in subsections (3) to (8) unless there is a relevant exemption in regulations
made under new section 45AZC. These first two conditions (set outin subsections (3) and
(4)) require that recyclable household waste must be collected separately from other
household waste for recycling or composting. In other words, recyclable waste must be
separated from waste that it is destined for incineration or landfill so that the separately
collected waste can be recycled or composted. The third condiion (set out in subsection
(5)) requires that the different recyclable waste streams are collected separately from each
other unless subsection(6) applies.

382 Subsection (6)explains that two or more recyclable waste streams may be collected
together if it is not technically or economically practicable to collect them separately from
each other, or if collecting the waste separately has no significant environmental benefit.
In other words, there are circumstances where different recyclable waste streams may be
collected together. These circumstances will be set out in statutory guidance, which will
be subject to consultation.

383 Subsection (7) makes clear that under no circumstances may the dry recyclable waste
streams (glass, metal, plastic, paper and card) be mixed withthe other recyclable waste
streams (food and garden waste). This is to minimise or prevent contamination of dry
recyclable materials by food or garden waste.

384 Subsection (8)stipulates that food waste must be collected from households at least once
a week by waste collection authorities.
385SUEUT EUDPOOwWpNAwWD OUI Wedydlable aoddetmid Edste, BrOI®ISIRIMDEIEO | w?
household waste (for which see section 75(5) of the Environmental Protection Act) that
falls within any of the recyclable waste stre ams stated in subsection (10), which is of a
description specified in regulations. The regulations will provide detail about what
materials within a recyclable waste stream are suitable for recycling. Some materials may
on the face of it fall within a subs ection (10) waste stream, but will not in fact be suitable
for recycling or composting.

386 Subsection (10)states that the recyclable waste streams to be collected separately from
other household waste are glass, metal, plastic, paper and card, food waste anl garden
waste.

New section 45AZA England: separate collection of household waste from relevant non -

domestic premises

387 Subsection (1) applies to arrangements to collect household waste from non-domestic
premises either by persons acting in the course of business, such as a commercial waste
collector, or by persons exercising a public function, such as a waste collection authority
acting under section 45(1)(a)of the Environmental Protection Act . Non-domestic premises
are defined in subsection (11) as residential homes, universities, schools, nursing homes
and hospitals. The Secretary of State can specify additional types of relevant nordomestic
premises in regulations. However, subsection (12) states that such regulations must not
define domestic properties as relevant non-domestic premises.

388 Subsection (2) sets out that the arrangements must meet the conditions in subsections (3)
to (7) unless there is a relevant exemption in regulations made under new section 45AZC.
The first two conditions ( setout in subsections (3) and (4)) require that recyclable
household waste must be collected separately from other household waste for recycling or
composting. In other words, recyclable waste must be separated from waste that it is
destined for incineration or landfill with the intention of it being recycled or composted.
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The third condition in subsection (5) requires that the different recyclable waste streams
are collected separately unless subsection (papplies.

389 Subsection (6)sets out that two or more recyclable waste streams may be collected
together if it is not technically or econo mically practicable to collect them separately from
each other, or if collecting the waste separately has no significant environmental benefit.

In other words, there are circumstances whereit is possible for different recyclable waste
streams to be collected together. These circumstances will be set out in statutory guidance,
which w ill be subject to consultation.

390 Subsection (7) makes clear that under no circumstances may ceain dry waste streams
(glass, metal, plastic, paper and card) be collected mixed with the other recyclable waste
streams (food waste). This is to minimise or prevent contamination of dry recyclable
materials by food waste.

391 Subsection (8)clarifies that persons who present waste for collection must present it in
accordance with this section. This means that there is a duty onthe persons presenting the
waste for collection as well as the persons collecting the waste.

392 Subsection (9) inserts a definition of Precyclable household waste?. This is defined as
household waste (for which see section 75(5) of the Ehvironmental Protection Act) that
falls within one of the recyclable waste streams set out in subsection(10), which is of a
description specified in regu lations. The regulations will provide detail about what
materials within a recyclable waste stream are suitable for recycling. Some materials may
on the face of it fall within a subsection (10) waste stream, but in fact not be suitable for
recycling or composting.

393 Subsection (10) states that the recyclable waste streams to be collected separately from
other household waste are glass, metal, plastic, paper and card, and food waste.

394 For subsections (11) and (12, see the explanation for subsection (1) above.

New section 45AZB England: separate collection of industrial or commercial waste

395 Subsection (1) sets arrangements for collecting industrial or commercial waste from
premises in England, either by persons acting in the course of business, such as a
commercial waste collector, or by persons exercising a public function, such as a waste
collection authority.

396 Subd EUPOOwmpl AwWEIT | B Cab Wast® thiak i©din¥aE id hatute End Ebmposition
to household waste. Where waste is relevant waste, the collection arrangements must
meet the conditions in subsections (3) to (7) unless there is a relevant xemption in
regulations made under this section. The first two conditions (set out in subsections (3)
and (4)) require that recyclable relevant waste is collected separately from other waste for
the purpose of recycling or composting. In other words, recyc lable relevant waste must be
separated from waste that it is destined for incineration or landfill with the intention of it
being recycled or composted. The third condition ( set out in subsection (5)) requires that
the different recyclable waste streams are collected separately, unless subsection (6)
applies or unless an exemption applies in regulations made under this section.

397 Subsection (6) explains that two or more recyclable waste streams may be collected
together if it is not technically or economical ly practicable to collect them separately from
each other, or if collecting the waste separately has no significant environmental benefit.
In other words, there are circumstances where it is possible for different recyclable waste
streams to be collected bgether. These circumstances will be set out in detail in statutory
guidance, which will be subject to consultation .
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398 Subsection (7) makes clear that under no circumstances may certain dry waste streams
(glass, metal, plastic, paper and card) be collected nixed with other recyclable waste
streams (food waste). This is to minimise or prevent contamination of dry recyclable
materials by food waste.

399 Subsection (8) states thathe persons who present waste for collection must present it in
accordance with the arrangements and conditions set out in this section. This means that
there is a duty on the persons presenting the waste for collection as well as the persons
collecting the waste.
4002 UEUIT EUD OO wmpN A wb OeciclatlelialezantBvasted ThB 1S @etnédia® | w ?
relevant waste that falls within one of the recyclable waste streams set out in subsection
(10) and is also of a description specified in regulations. The regulations will provide
detail about what materials within a recyclable waste stream are suitable for recycling.
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and food waste.

New section 45AZC Sections 45A to 45AZB: powers to exempt and extend

402 New section 45AZC concerns powers for the Secretary d State to make regulations
exempting duty holders from certain separate collection duties. It also allows the
Secretary of State, if certain conditions are met, to extend the duties to additional
recyclable waste streams.

403 Subsedion (1)(a) allows the Secretary of State to make regulations to create exemptions
from the requirement to collect all recyclable waste streams separately from each other
under new sections 45A to 45AZB. In other words, the Secretary of State can make
regulations so that specific recyclable waste streams(such as plastics and metal)can
always be collected together, without the requirement to consider the specific technical,
economic or environmental benefit in subsection (6) of the relevant section.

404 Subsecton (1)(b) allows the Secretary of State to make regulations to create exemptions
from the application of the whole of new section 45AZA (separate collection of recyclable
household waste from non-domestic premises) or 45AZB (separate collection of recyclable
relevant waste). This is to enable the Secretary of State to exempt certain categories of
persons from having to comply with these conditions , either at all or for a set period of
time.

405 Subsection (1)(c) also allows the Secretary of State to make regulatins to create
exemptions from the application of new section 45AZA or new section 45AZB in relation
to specific recyclable waste streams. This is to enable the Secretary of State to exempt
certain categories of persons from having to comply with the conditi ons set out in new
section 45AZA or new section 45AZB in respect of a particular recyclable waste streams
such as food waste.

406 Subsection (2) sets a condition that the Secretary of State may exercise powersinder
subsection (1)(a) only if satisfied that collecting two or more materials together would not
significantly reduce the potential for the recyclable household waste or relevant recyclable
waste to be recycled. This is to ensure mixed collections are only used where there is no
impact on the ability t o recycle the materials concerned. For example, collecting glass
together with paper can impact on the recycling of paper , as very fine glass shards cannot
be readily separated from the paper fibres and can lead to damage of paper recycling
machinery.

407 Subsection (3)(a) allows the Secretary of State to amend new sections 45A to 45AZB by
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regulations, in order to add further recyclable waste streams to subsection (10) of those
sections. This is so that, as recycling technology improves, it will be possible to recycle
items that are not widely recycled now. There are further conditions that must be satisfied
so that the Secretary of State can exercise this powerThese are set outin subsection (4)
below.

408 Subsection (3)(b) allows the Secretary of State to setut in regulations the extent to which
these additional recyclable waste streams need to be collected separately or are able to be
collected together with o ther recyclable waste streams.This is because it may be
appropriate to collect an additional recycla ble waste together with some of the existing
recyclable waste streams or alternatively , entirely separately. The regulations would be
able to specify this.

409 Subsection (4) sets out that the Secretary of State may only exercise the power to add
further recyclable waste streams tonew sections 45A(10), 45AZA(10) or 45AZB(10) if they
are satisfied that there will be an environmental benefit, that all English waste collection
authorities are able to make arrangements to collect that new recyclable waste stream and
that it will be possible for the new recyclable waste stream to be sold on for recycling.

410 Subsection (5) contains statutory consultation requirements. Before making regulations
under this section to add further recyclable waste streams, the Secretary of State must
consult the organisations named. These are the Environment Agency, local authorities,
and anyone elsethe Secretary of State considers appropriate.This is a non-exhaustive list.

New sedion 45AZD Sections 45A to 45AZB: duties of waste collectors
411 New section 45AZD introduces additional duties on persons who collect household
waste, or commercial and industrial waste that is like household waste in nature and
composition.

412 Under subsection (1), where any person collects or proposes to collect waste under
arrangements in new sections 45A to 45AZB, and they will be collecting two or more of
the recyclable waste streams cemingled rather than individually separated, on the basis
that it would not be technically or economically practicable to collect individually
separated orthat there would be no significant environmental benefit in collecting it
individually separated, then they will need to carry out a written assessment under
subsection (2 of why they have relied on new section 45A(6), 45AZA(6) or 45AZB(6).

New section 45AZE Sections 45 to 45AZD: guidance

413 Subsection (1) allows the Secretary of State to issue guidance about the duties imposed by
sections 45 to new section 45AZD.

414 Subsectin (2)isanoni BT EUUUDYT wOPUUwWOI whT ECwUT T w21 EUI UEUA& w
contain. This includes guidance on when it would be reasonable to conclude it is not
technically or economically practicable to collect recyclable household waste or recyclable
relevant waste streams separately, or that separate collection has no significant
environmental benefit; how often household waste other than food waste should be
collected; the kinds of waste which are relevant waste for the purposes of new section
45AZB; and assessments made undemew section 45AZD.

415 Subsection (3) states that the guidance may make different provision in relation to new
sections 45A to 45AZB. This is to enable the Secretary of State to take account of the fact
that there might be different c ircumstances depending on whether it is household waste,
household waste from non-domestic premises, or ind ustrial and commercial waste being
collected.
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416 Subsection (4)contains statutory consultation requirements. Before issuing guidance, the
Secretary of State must consult the organisations listed. The list includes the Environment
Agency, English waste collection authorities (local authorities) , and others that the
Secretary d State considers appropriate. It is a non-exhaustive list.

417 Subsection (5) requires that waste collection authorities, and any party to arrangements
regarding the collection of recyclable waste under these sections must have regard to the
guidance.

New section 45AZF Sections 45AZA and 45AZB: compliance notices

418 New section 45AZF concerns compliance notices that the Environment Agency may issue
in relation to the duties in new sections 45AZA and 45AZB.

419 Subsection (1) concerns the Environment Agency issuing compliance notices to persons,
other than waste collection authorities, who are parties to the arrangements to collect
household waste from non-domestic premises fiew section 45AZA duties). This will
include hospitals, schools, universities and nursing homes. Compliance notices can also be
issued to persons, other thanwaste collection authorities, who are parties to arrangements
to collect industrial and commercial waste that is similar in nature and composition to
household waste (new section 45AZB duties). The Environment Agency may issue a
compliance notice where a person is failing to comply with their duties in relation to the
collection of waste under new sections 45AZA or 45AZB.

420 Subsectin (2) allows the Environment Agency to issue a compliance notice requiring
specified steps to rectify the failure within a s pecified time. This is so that the person in
receipt of the notice can take the action detailed in the notice, so that the failure does not
carry on.

421 Subsection (3)sets out what the compliance notice must include in order to be valid. This
includes the specific failures to comply with new section 45AZA (household waste from
non-domestic premises) or new section 45AZB (industrial and commercial waste), the
specific steps to be taken to sort out the failure, the time period within which these steps
must be taken, and information on the rights of appeal.

422 Subsection (4) sets out that if a person fails to comply with a compliance notice, they are
committing an offence. Under subsection (5), a person who commits such an offence will
have to pay a fine if convicted.

New section 45AZG Sections 45AZA and 45AZB: appeals against compliance notices
423 New section 45AZG concerns appeals against compliance notices (for which see above).

424 Subsection (1) sets outthat a person who is given a compliance notice may appeal to the
First-tier Tribunal against the notice, or any requirement in the notice.

425 Subsection (2)clarifies that the notice will take effect unless a tribunal decides otherwise.
This means that the compliance notice will still have effect, even if the person appeals,
until the tribunal quashes or varies the notice or otherwise decides that the notice should
not have effect.

426 Subsection (3)lists the steps that the tribunal may take in relation to a compliance notice
that has been appealed.The tribunal may quash, confirm or v ary the notice or
requirement. The tribunal may take any steps the Environment Agency could take in
relation to the failure giving rise to the notice or requirement. The tribunal may also send
any matter relating to the notice or requirement to the Environment Agency.
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427 Subsection (5) of clause 52mends section 46(2) of the Environmental Protection Act,
which relates to receptacles for household waste.This allows Welsh collection authorities
to require persons to use separate bins (orcompartments) for waste that will be recycled
and for waste that will not be recycled. It also allows English waste collection authorities
to require persons to use separate bins (or compartments) to help that authority to comply
with its duties under new section s45A or 45AZA.

428 Subsection (6) of clause 52mends section 161 (regulations etc)of the Environmental
Protection Act to clarify whic h parliamentary procedure should be used for regulations
under new section 45AZC. The amendment means that any regulations made under new
section 45AZC must be made using the affirmative statutory instrument procedure as
opposed to the negative statutory instrument procedure.

429 Subsection (7) of clause 52nserts some additional wording into s ection 41(1) of the
Environment Act . The effect is that the Environment Agency can make charges to recover
its costs in performing duties relating to new sections 45A to 45AZB of the Environmental
Protection Act. It can make such charges through a charging scheme, as detailed in section
41 of the Environment Act.

430 Subsection (8) of clause 5Aamends sction 108(1L5) of the Environment Act to clarify that
the new duties under new sections 45A to 45AZB of the Environmental Protection Act are
not included in the definition of pollution control functions for the purposes of s ection 108
Environment Act 1995 powers of entry.

431 Clause 52forms part of the law of England and Wales alth ough it applies to England
only.

Clause 53: Separation of waste: Northern Ireland
432 Clause 53concerns the sepaation of waste for recycling. It amends the Waste and
Contaminated Land (Northern Ireland) Order 1997 to provide for the separation of
recyclable waste, and to prohibit co -mingling of that waste.

433 Subsection @) replaces Article 20A with new Article s 20A to 20H.

New article 20A Separate collection of household waste

434 New Article 20A concerns separate collection arrangements for householdwaste in
Northern Ireland by waste collecti on authorities. It only applies where a waste collection
authority is required to collect hou sehold waste in its area under Article 20(1)(a) of the
Waste and Contaminated Land (Northern Ireland) Order 1997. It does not apply if new
Article 20B applies, which relates to the collection of household waste from non-
household properties.

435 Paragraph (2) sets outthat arrangements for the collection of household waste must meet
the conditions in paragraphs (3) to (7) unless there is a relevant exemption in regulations
made under new Article 20D. These first two conditions (set outin paragraphs (3) and (4))
require that recyclable household waste must be collected separately from other
household waste for recycling or compo sting. In other words, recyclable waste must be
separated from waste that it is destined for incineration or landfill so that the separately
collected waste can be recycled or composted. The third condition (set outin paragraph
(5)) requires that the diff erent recyclable waste streams are collected separately from each
other unless paragraph (6) applies.

436 Paragraph (6) sets outthat two or more recyclable waste streams may be collected
together if it is not technically or economically practicable to collect them separately from
each other or if collecting the waste separately has no significant environmental benefit. In

These Explanatory Notes relate to taevironmenBill as introduced in the House of Commonsl5 October
2019(Bill 3)

68



other words, there are circumstances where different recyclable waste streams may be
collected together. These circumstances will be set otlin statutory guidance , which will
be subject to consultation.

437 Paragraph (7) makes clear that under no circumstances may the dry recyclable waste
streams (glass, metal, plastic, paper and card) be mixed withthe other recyclable waste
streams (food and garden waste). This is to minimise or prevent contamination of dry
recyclable materials by food or garden waste.
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household waste (for which see Article 2(2)(a) of the Waste and Contaminated Land
(Northern Ireland) Order 1997) that falls within any of the recyclable waste streams stated
in paragraph (9), which is of a description specified in regulations. The regulations will
provide detail about what materials within a recyclable waste stre am are suitable for
recycling. Some materials may on the face of it fall within a paragraph (9) waste stream,
but in fact not be suitable for recycling or composting.

439 Paragraph (9) states that the recyclable waste streams to be collected separately from
other household waste are glass, metal, plastic, paper and card, food waste and garden
waste.

New article 20B Separate collection of household waste from relevant non -domestic

premises
440 New Article 20B concerns arrangements for the separate collection ohousehold waste
from relevant non -domestic premises.

441 Paragraph (1) applies to arrangements to collect household waste from non-domestic
premises either by persons acting in the course of business, such as a commercial waste
collector, or by persons exercising a public function, such as a waste colection authority
acting under Article 20(1)(a). Non-domestic premises are defined in paragraph (11) as
residential homes, universities, schools, nursing homes, and hospitals. The Department
can specify additional types of relevant non -domestic premises in regulations. However,
paragraph (12) states that such regulations mustnot define domestic properties as
relevant non-domestic premises.

442 Paragraph (2) sets out that the arrangements must meet the conditions in paragraph (3) to
(7) unless there is a relevant exemption in regulations made under new Article 20D. The
first two conditions (set outin paragraphs (3) and (4)) require that recyclable household
waste must be collected separately from other household waste for recycling or
composting. In other words, recyclable waste must be separated from waste that it is
destined for incineration or landfill with the intention of it being recycled or composted.
The third condition (set outin paragraph (5)) requires that the different recyclable waste
streams are collected separatéy unless paragraph (6) applies.

443 Paragraph (6) explains that two or more recyclable waste streams may be collected
together if it is not technically or economically practicable to collect them separately from
each other, or if collecting the waste separately has no significant environmental benefit.

In other words, there are circumstances where is possible for different recyclable waste
streams to be collected together. These circumstances will be set out in statutory guidance
which will be subject to consultation .

444 Paragraph (7) makes clear that under no circumstances may certain dry waste streams
(glass, metal, plastic, paper and card) be collected mixed with other recyclable waste
streams (food waste). This is to minimise or prevent contamination of dry recyclable
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materials by food waste.

445 Paragraph (8) clarifies that persons who present waste for collection must present it in
accordance with this Article . This means that there is a duty on the persons presenting the
waste for collection as well as the persons collecting the wase.

446 Paragraph (9) inserts a definition of ?recyclable household waste?. This is defined as
household waste (for which see Article 2(2)(a) of the Waste and Contaminated Land
(Northern Ireland) Order 1997) that falls within one of the recyclable waste stream s set out
in paragraph (10), which is of a description specified in regulations. The regulations will
provide detail about what materials within a recyclable waste stream are suitab le for
recycling. Some materials may on the face of it fall within a paragraph (10) waste stream,
but in fact not be suitable for recycling or composting.

447 Paragraph (10) states that the recyclable waste streams to be collected separately from
other household waste are glass, metal, plastic, paper and card, and food waste.

448 For paragraphs (11) and (12), see the explanation foparagraph (1) above.

New article 20C Separate collection of industrial or commercial waste

449 Paragraph (1) sets arrangements for collecting industrial or commercial waste from
premises in Northern Ireland , either by persons acting in the course of business, such as a
commercial waste collector, or persons exercising a public function, such as a waste
collection authority.
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to household waste. Where waste is relevant waste, the collection arrangements must
meet the conditions set outin paragraphs (3) to (7) unless there isa relevant exemption in
regulations made under new Article 20D. The first two conditions ( set outin paragraphs
(3) and (4)) require that recyclable relevant waste is collected separately from other waste
for the purpose of recycling or composting. In othe r words, recyclable relevant waste
must be separated from waste that it is destined for incineration or landfill with the
intention of it being recycled or composted. The third co ndition (set out in paragraph (5))
requires that the different recyclable waste streams are collected separately unless
paragraph (6) applies, or unless an exemption applies in regulations made under new
Article 20D.

451 Paragraph (6) explains that two or more recyclable waste streams may be collected
together if it is not technically or economically practicable to collect them separately from
each other or if collecting the waste separately has no sigificant environmental benefit. In
other words, there are circumstances where it is possible for different recyclable waste
streams to be collected together. These circumstances will be set out in detail in statutory
guidance, which will be subject to consultation .

452 Paragraph (7) makes clear that under no circumstances may certain dry waste streams
(glass, metal, plastic, paper and @ard) be collected mixed with other recyclable waste
streams (food waste). This is to minimise or prevent contamination of dry recyclable
materials by food waste.

453 Paragraph (8) states that persors who present waste for collection must present it in
accordance with the arrangements and conditions set out in this Article . This means that
there is a duty on the persons presenting the waste for collection as well as the persons
collecting the waste.

454 Paragraph N AwbD OUI UDUUWEWET | DODPUDPOD®Iis definedak a EOEEOT wUl Ol
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relevant waste that falls within one of the recyclable waste streams set out in paragraph
(10) and is also of a description specified in regulations. The regulations will provide
detail about what materials within a recyclable waste stream are suitable for recycling.
455 Paragraphphuy AwET | POI Uw? Ul EAEOEEOI whEUUI wUUOUI EOU? wE
and food waste.

New article 20D Articles 20A to 20C: powers to exempt and extend

456 New Article 20D concerns powers for the Depariment to make regulations exempting
duty holders from certa in separate collection duties. It also allows the Department, if
certain conditions are met, to extend the duties to additional recyclable waste streams.

457 Paragraph (1)(a) allows the Department to make regulations to create exemptions from
the requirement to collect all recyclable waste streams separately from each other under
new Article s 20A to 20C. In other words, the Department can make regulations so that
specific recyclable waste streams(such as plastics and metal)can always be collected
together, without the requirement to consider the specific technical, economic or
environmental benefit in paragraph (6) of the relevant Article.

458 Paragraph (1)(b) allows the Department to make regulations to create exemptions from
the application of the whole of new Article 20B (separate collection of recyclable
household waste from non-domestic premises) or new Article 20C (separate collection of
recyclable commercial and industrial waste). This is to enable the Department to exempt
certain categories of persons from having to comply with these conditions , either at all or
for a set period of time.

459 Paragraph (1)(c) also allows the Department to make regulations to create exemptions
from the application of new Article 20B or20C in relation to specific recyclable waste
streams. This is to enable the Department to exempt certain categories of persons from
having to comply with the conditions set out in new Article 20B or 20C in respect of
specific recyclable waste streams such as food waste.

460 Paragraph (2) sets a condition that the Department may exercise powers under paragraph
(D(a) only if satisfied that collecting two or more materials together would not
significantly reduce the potential for the recycl able household waste or relevant recyclable
waste to be recycled.This is to ensure mixed collections are only used where there is no
impact on the ability to re cycle the materials concerned.For example, collecting glass
together with paper can impact on the recycling of paper, as very fine glass shards cannot
be readily separated from the paper fibres and can lead to damage of paper recycling
machinery.

461 Paragraph (3)(a) allows the Department to amend new Articles 20A to 20C by regulations
in order to add further recyclable waste streams to paragraphs (9) and (10) of those
Articles. This is so that, as recycling technology improves, it will be possible to recycle
items that are not widely recycled now. There are further conditions that must be satisfied
sothat the Department can exercise this power. These are described inparagraph (3)
below.

462 Paragraph (3)(b) allows the Department to set out in regulations the extent to which these
additional recyclable waste streams need to be collected separately or areable to be
collected together with o ther recyclable waste streams.This is because it may be
appropriate to collect that additional recyclable waste together with some of the existing
recyclable waste streams or altenatively entirely separately. The regulations would be
able to specify this.
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463 Paragraph (4) sets out that the Department may only exercise the power to add furth er
recyclable waste streams to Articles20A(9), 20B(10) or 20C(10) if they are satisfied that
there will be an environmental benefit, that all Northern Irish waste collection authorities
are able to make arrangements to collect that new recyclable waste streamand that it will
be possible for the new recyclable waste stream to be sold on for recycling.

464 Paragraph (5) contains statutory consultation requirements. Before making regulations
under this Article , the Department must consult the organisations named before making
regulations to add fur ther recyclable waste streams.These are district councils, and
anyone else the Demrtment considers appropriate. This is a non-exhaustive list.

New Article 20EArticles 20A to 20C: duties of waste collectors

465 New Article 20E introduces additional duties on persons who collect household waste or
commercial and industrial waste, which is household like in nature and composition.

466 Under paragraph (1), where any person collects (or proposes to collect\waste under
arrangements in new Article 20A concerning household waste collection from domestic
premises, the condition in paragraph (2) applies.

467 Paragraph (2) sets out a condition that where two or more recyclable waste streams are to
be collected together, on the basis of the exception that it is not technically or economically
practicable or there is no significant environmental benefit, the person must prepare a
written explanation or assessment of why that exception applies and, if required , provide
a copy to the Department.

New Article 20FArticles 20 to 20E: giidance

468 Paragraph (1) allows the Department to issue guidance about the duties imposed by
Articles 20 to new Article 20E.

469 Paragraph (2)isanoni BT EUUUDY] wOPUUwWOI wbi E U wUldodtam# 1 x EU0OT OUz
This includes guidance on when it would be reasonable to conclude it is not technically or
economically practicable to collect recyclable household waste or recyclable relevant
waste streams separately, or that separate collection has no significant environmentd
benefit; how often household waste other than food waste should be collected; the kinds
of waste that are relevant waste for the purposes of new Article 20C; and assessments
made under new Article 20E.

470 Paragraph (3) states that the guidance may make different provision in relation to new
Article 20A, new Article 20B and newArticle 20C. This is to enable the Department to take
account of the fact that there might be different circumstances depending on whether it is
household waste, household waste from non-domestic premises, or industrial and
commercial waste being collected.

471 Paragraph (4) contains statutory consultation requirements. Before issuing guidance, the
Department must consult the organisations listed. The list includes district councils, and
others that the Department considers appropriate. It is a non-exhaustive list.

472 Paragraph (5) requires that a district council and any party to arrangements regarding the
collection of recyclable waste under these Articles must have regard to the guidance.

New Article 20G Articles 20B and 20C: compliance notices

473 New Article 20G concerns compliance notices that the Department may issue in relation
to the duties in Articles 20 to new Article 20E

474 Paragraph (1) concerns the Department issuing compliance notices to persons, other than
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district councils, that are party to the arrangements to collect household waste from non-
domestic premises (new Article 20B duties). This will include hospitals, schools,
universities, and nursing homes. Compliance notices can also be issued to persons, other
than district councils, that are party to arrangements to collect industrial and commercial
waste that is similar in nature and composition to household waste (new Article 20C
duties). The Department may issue acompliance notice where that person is failing to
comply with their duties in relation to the collection of waste under new Articles 20B(8)
and 20C(8).

475 Paragraph (2) allows the Department to issue a compliance notice requiring specified
steps to rectify the failure within a specified time. This is so that the person in receipt of
the notice can take the action detailed in the notice, so that the failure does not carry on.

476 Paragraph (3) sets out what the compliance notice must include in order to be valid. This
includes the specific failures to comply with new Article 20B (hon-domestic premises) or
new Article 20C (industrial and commercial waste), the specific steps to be taken to sort
out the failure, the time period within which these steps must be taken , and information
on the rights of appeal.

477 Paragraph (4) sets out that if a person fails to comply with a compliance notice, they are
committin g an offence.Under paragraph (5), a persan who commits such an offence is
liable on conviction to pay a fine.

New Article 20H Articles 20B and 20C: gpeals against compliance notices
478 New Article 20H concerns appeals against compliance notices (for which see above).

479 Paragraph (1) sets outthat a person who is given a compliance notice may appeal to the
Planning Appeals Commission against the notice, or any requirement in the notice.

480 Paragraph (2) clarifies that the notice will take effect unless the Planning Appeals
Commission decides otherwise. This means that the compliance notice will still have
effect, even if the person appeals, until the Planning Appeals Commission quashes or
varies the notice or otherwise decides that the notice should not have effect.

481 Paragraph (3) lists the steps that the Commission may take in relation to the compliance
notice that has been appealed.The Planning Appeals Commission may quash, confirm or
vary the notice or requirement. The Planning Appeals Commission may take any steps the
Department could take in relation to the failure giving rise to the notice or requirement.
The Planning Appeals Commission may also send any matter relating to the notice or
requirement to the Department.

482 Paragraphs (4) and (5) relateto how any further details in relation t o appeals will be
specified in regulations made by the Department ¢ specifically, in relation to grounds for
appeals, timing of appeals, fees to be paid, and any notice to be given to the Department
by the Planning Appeals Commission when an appeal is received or withdra wn.

483 Subsection (3) of clause 5Zmends Article 21 of the Waste and Contaminated Land
(Northern Ireland) Order 1997 relating to receptacles for household waste.Subsection
(3)(a) allows district councils in Northern Ireland to require persons to use separat e bins
(or compartments) for waste that will be recycled and for waste that will not be recycled
in order to help that authority to comply with its duties under new  Article 20A or new
Article 20B. Subsection 3(bjets out arequirement for a district council to make sure that
every occupier of a domestic property has a food waste bin to enable separate collection of
foodwaste.2 UEUT EUDPOOwt pEAwWDOUI UUUWEWET I pOPUDOOWOIT w+
of Article 21.
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484 Subsection (4) of clause 53inserts a substitution at Article 5(2E)(b), to replace a reference
to Article 20A(3) with a reference to Article 21(9A).

485 Subsection 6) of clause 53amends Article 82 of the Waste and Contaminated Land
(Northern Ireland) Order 1997 to clarify which parliamentary procedure should be used
for regulations under new Article 20D. The amendments mean that any regulations made
under new Article 20D must be made using the affirmative statutory instrument
procedure as opposed to the negative satutory instrument procedure.

Clause 54: Electronic waste tracking: Great Britain
486 Clause 54amends the Environmental Protection Act 1990 to create powers to introduce
electronic (digital) waste tracking in England, Wales and Scotland, and to create
assocated criminal offences (punishable by a fine) and civil penalties.

487 Subsection(2) inserts new sections 34CA and 34CB into the Environmental Protection Act
1990 after section 34CThe effect of these two new sectionsis detailed below.

New section 34CA Electronic waste tracking
488 Subsection(1) introduces a power to make regulations, exercisable by the relevant
national authority ( as defined in subsection (12), in order to track certain types of waste,
including establishing an electronic waste tracking system.

489 Subsection(2) allows the regulations to impose requirements on relevant waste
controllers (as defined in subsection (12)) in relation to waste tracking. The regulations
may also impose requirements on the Environment Agency, Natural Resources Wales or
the Scottish Environment Protection Agency. The requirements include ensuring that
specified information about the tracking or regulation of waste is entered onto the
electronic system established under the regulations.

490 Subsection(3) contains non-exhaustive examples of the information that the regulations

can require people to enter onto the electronic system. Those examples include

information about how waste is processed or treated, where waste has moved to and to

whom waste has transferred. It also includes the same information in relation to material

Ol E0wl EVUWET 1 OwxUOEUVUE]l EWEUWEwWUT UUOU0wWOT wUOT 1T wxUOEIT UU
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491 Subsection(4) allows the relevant regulations to require persons in control or in

possession of waste to ensure waste that is on or is going to be on the system can be

physically identified ¢ for example, by tracking waste tyres using radio -frequency

identification.

492 Subsection(5) allows the regulations to make provision for third parties, rather than those
in possession or control of the waste, to carry out their duties under the regulations. The
regulations may impose requirements on such third parties.

493 Subsection(6) contains a duty on the Secretary of State that regulations made in relation
to electronic waste tracking must include exemptions from the du ties under the
regulations for digitally excluded persons, as defined in subsection (12). These are persons
who, either for religious or practical reasons ¢ for example, age, disability or location ¢
cannot use the electronic system.The regulations may impose alternative requirements on
such persons.

494 Subsection(7) allows the regulations to appoint someone else to set up,administer, or
maintain the electronic system. The regulations may also give functions to that person.

495 Subsection(8) allows the regulations to determine how information about the relevant
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waste on the system is used, who may access it and what limits shoul be placed on how
that information is used by those who have been given access to it.

496 Subsection(9) allows for the introduction of fees or charges on anyone subject to the
regulations. The regulations may state to whom the fee should be paid.

497 Subsection(10) allows for those fees or charges to reflect the costs of establishing,
operating or maintaining the waste tracking system , or any other cost associated with
tracking relevant waste incurred by the person designated to establish, operate or
maintain t he system.

498 Subsection(11) allows the relevant national authority to provide a grant or loan to the
person chosen to set up, maintain or run the waste tracking system.

499 Subsection(12)x UOYPET UwWET I pOPUPOOU WOl @? BROUBEEOT & wib KB C
201 Ol YEOUWOEUDPDOOEOWEUUT OUPUa2 Ow?Ul OIl YEOUwWbPEUUI
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New section 34CB Further provision about regulations under section 34CA

500 Subsection(1) allows the regulations to create criminal offences punishable with a fine in
order to enforce the regulations and any failures to comply with the regulations.

501 Subsection(2) allows regulations to enable an enforcing authority to impose financial
penalties, to determine the amount of these penalties, to set out what factors should be
taken into account when determining the amount , and to include any appeals process.

502 Subsection(3) allows the regulations to make different provisions for different purposes,
which might include exempting certain categories of waste controllers or placing different
duties on certain categories of waste controllers depending on their circumstances.

503 Subsection(4) provides the power to make consequential, transitional and similar
amendments to legislation, including a power to make such amendments to primary
legislation and retained Direct EU legislation, by regulations.

504 Subsectionqpk AWET I DO Uw?1 Oi OUET O1I OUWEUUT 6ubUa~» wEDBE w?
purposes of new section 34CB.

505 Subsection(3)(a) of clause 54inserts new subsection (2ZAA) after subsection (2ZA) in
section 161 of the Environmental Protection Act 1990. New subsection (2ZAA) sets out
when the affirmative resolution procedure should be used in relation to a statutory
instrument containing regu lations made by the Secretary of Stateunder new section
34CA. These affirmative triggers are when the first set of regulations are made, the
creation of a criminal offence, increasing the maximum penalty for a criminal offence, the
creation of a new finan cial (civil) penalty , and amending primary legislation or retained
direct principal EU legislation.

506 Subsection(3)(b) of clause 54inserts a reference to the new subsection (2ZAA) into
subsection (2ZC). The effect of this amendment is that regulations thatinclude the
provision in new subsection (2ZAA) should be made by affirmative parliamentary
procedure.

507 Subsection (3)(c)of clause 54inserts a new subsection (2AZA) after subsection (2A) in
section 161 of the Environmental Protection Act 1990. New subsection (2AZA) sets out
when the affirmative resolution procedure should be used in relation to a statutory
instrument made by Welsh Ministers under new section 34CA. These affirmative triggers
are when the first set of regulations are made, the creation of a criminal offence, increasing
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the maximum penalty for a criminal offence, the creation of a new financial (civil) penalty ,
and amending primary legis lation or retained direct principal EU legislation.

508 Subsection (3)(d) of clause 54 insertiew subsections (2AC) and (2AD) before subsection
(2B) in section 161 of the Environmental Protection Act 1990. New subsections (2AC) and
(2AD) set out when the affirmative resolution procedure should be used in relation to a
statutory instrument made by Scottish Ministers under new section 34CA. These
affirmative triggers are when the first set of regulations are made, the creation of a
criminal offence, increasing the maximum penalty for a criminal offence, the creation of a
new financial (civil penalty) , and amending primary legislation or retained direct
principal EU legislation.

509 Subsection (4)of clause 54makes an amendment to section 41(1) of the Environment Act
1995 in relation to the powers of the Environment Agency, Natural Resources Wales and
the Scottish Environment Protection Agency to make charging schemes.The amendment
inserts paragraph (da) into section 41(1) of the 1995 Act. The effect of that amendrent is
that the Environment Agency , Natural Resources Wales and the Scottish Environment
Protection Agency can make a charging scheme to recover costs incurred when
performing their functions in relation to functions given to them by the electronic waste
tracking regulations .

510 Clause 54 extends and applies to Great Britain.

Clause 55: Electronic waste tracking: Northern Ireland
511 Clause % amends the Waste and Contaminated Land (Northern Ireland) Order 1997to
create powers to introduce electronic (digital) w aste tracking in Northern Ireland , and to
create associated criminal offences (punishable by a fine) and civil penalties.

512 Subsection(2) inserts new Articles 5G and 5H into the Waste and Contaminated Land
(Northern Ireland ) Order 1997 after Article 5F. The effect of these two new Atrticles is
detailed below.

New article 5G Electronic waste tracking

513 Paragraph (1) introduces a power to make regulations, exercisable by the Department of
Agriculture, Environment and Rural Affairs ? UT 1 w# 1 x,widedio Gadk chrtain
types of waste, including establishing an electronic waste tracking system.

514 Paragraph (2) allows the regulations to impose requirements on relevant w aste
controllers (as defined in paragraph (12))in relation to waste tracking. The regulations
may also impose requirements on the Department or the Northern Ireland Environment
Agency. The requirements include ensuring that specified information about the tracking
or regulation of waste is entered onto the electronic system established under the
regulations.

515 Paragraph (3) contains non-exhaustive examples of the information that the regulations
can require people to enter onto the electronic system.Those examples include
information about how waste is processed or treated, where waste has moved to and to
whom waste has transferred. It also includes the same information in relation to material
Ul EUwl EVWET I OwxUOEUEI EWEUWEwWUI UUOUWOT wOT T wxUOEIT UU
PEUUI wx UOE UE malienAhoé @Eval dst®ddntrollers.
516 Paragraph (4) allows the relevant regulations to require persons in control or in
possession of waste to ensure waste that is on or is going to be on the sysim can be

physically identified 1for example, tracking wa ste tyres through radio -frequency
identification.
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517 Paragraph (5) allows the regulations to make provision for third parties, rather than those
in possession or control of the waste, to carry out their duties under the regulations. The
regulations may impos e requirements on such third parties.

518 Paragraph (6) contains a duty on the Department that regulations made in relation to
electronic waste tracking must include exemptions from the du ties under the regulations
for digitally excluded persons , as defined in paragraph (12). These are persons who, either
for religious or practical reasons ¢ for example, age, disability or location ¢ cannot use the
electronic system. The regulations may impose alternative requirements on such persons.

519 Paragraph (7) allows the regulations to appoint someone else to set up,administer or
maintain the electronic system. The regulations may also give functions to that person.

520 Paragraph (8) allows the regulations to determine how information about the relevant
waste on the system isused, who may access it and what limits should be placed on how
that information is used by those who have been given access to it.

521 Paragraph (9) allows for the introduction of fees or charges on anyone subject to the
regulations. The regulations may state to whom the fee should be paid.

522 Paragraph (10) allows for those fees or charges to reflect the costs of establishing,
operating or maintaining the waste tracking system , or any other cost associated with
tracking relevant waste incurred by the person d esignated to establish, operate or
maintain the system.

523 Paragraph (11) allows the Department to provide a grant or loan to the person chosen to
set up, run or maintain the waste tracking system.

524 Paragraphphul Awx UOYDET UwEI | ipBODBIOEwOll w? E®4 ®@WEIODE WE
201 Ol YEOUWPEUUI 2 O0w?Ul O YEQBQB&GOUBPEWEDOAWUOBOUUDO
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New article 5H Further pro vision about regulations under A _rticle 5G

525 Paragraph (1) allows the regulations to create criminal of fences punishable with a fine, in
order to enforce the regulations and any failures to comply with the regulations.

526 Paragraph (2) allows the regulations to enable the Department to impose financial
penalties, to determine the amount of these penalties, toset out what factors should be
taken into account when determining the amount , and to include any appeals process.

527 Paragraph (3) provides the power to make consequential and similar amendments to a
number of regulations and consequential amendments to primary legislation by
regulations.

528 Subsection(3) of clause 55amends Article 82 of the Waste and Contaminated Land
(Northern Ireland) Order 1997. This inserts paragraphs (1C) and (1D) after paragraph (1B)
into Article 82. These paragraphs clarify the Assembly procedure to be used in relation to
the new powers contained in new Article 5G. Paragraph (1C) clarifies that paragraph (1)
does not apply to regulations mentioned in paragraph (1D). The effect of this is that the
regulations mentioned in paragraph (1D ) are subject to the affirmative Assembly
procedure. Paragraph (1D) states the types of regulations that are subject to affirmative
Assembly procedure. These affirmative triggers are the first set of regulations made under
new Article 5G, the creation of a criminal offence, increasing the maximum penalty for a
criminal offence, the creation of a new financial (civil penalty) , and amending primary
legislation or retained direct principal | egislation.
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529 Clause 55extends and applies to Northern Ireland.

Clause 56: Hazardous waste: England and Wales
530 Subsection (1)inserts new section 62ZA into the Environmental Protection Act 1990.

New section 62ZA Special provision with respect to hazardous waste in England and
Wales

531 Subsection(1) contains a power to make regulations to make provision about, or
connected with, the regulation of hazardous waste.

532 Subsection (2)contains further details about the provision that can be made unde r the
power in subsection (1). This includes prohibition s or restrictions on what can be done
with hazardous waste, requirements on how such waste may be kept, the registration of
persons in control of hazardous waste, and keeping and inspection of records related to
hazardous waste. Such regulations may also impose civil sanctions or create criminal
offences in relation to contraventions of the regulations.

533 Subsection (3) introduces adefinition of ?civil sanctions?. This is defined as the type of
sanction in Part 3 of the Regulatory Enforcement and Sanctions Act 2008.

534 Subsection (4)makes further provision about civil sanctions. It states that the conduct

Ol EEDPOT wUOOwWUT 1 wUEGEUDPOOWOI 1 E wo OdgswoERamEaitheU i Ol YEOU wC

2008 Act.The regulations may impose civil sanctions, even if the person imposing them is
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535 Subsection (5)contains further details as to what th e regulations may provide for. This

includes waste regulation authorities (the Environment Agency in England and Natural

Resouces Wales in Wales) supervising activities authorised under the regulations. It also

includes those authorities overseeing personswho carry out such activities. The

regulations may also make provision about those authorities maintaining records

(includin g registers), recovering certain expenses or chargesand appeals to the Secretary

of State or Welsh Ministers against the decisions of the Environment Agency and Natural

Resources Wales respectively.

536 Subsection (6)clarifies that this section is subject to section 114 of the Environment Act
1995.This means that the Secretary of State or Welsh Ministers can appoint another
person to determine appeals on certain matters listed in section 114.

537 Subsection (7)allows the regulations to confer functions on the Secretary of State, Welsh
Ministers, the Environment Agency or Natural Resources Wales in relation to hazardous
waste.

538 Subsection (8)is a power to make incidental, consequential and transitional provision ,
and to allow different provision for different purposes.

539 Subsection (9)insl UU U wE wET I B 0b Uhis G MwetsiretratebyhBzértiods:waste
that is mixed or diluted (perhaps to the extent that it is no longer hazardous waste) can
still be regulated under regulations made under this section.
540 Subsection (10D OUUOEUEI UwWET | POPUPOBUEHOUUWRBEEUBNYBOBEAOUUOOOI
2U1 Ol YEOQOUWOE U6 OB EBwE U AL @pdiBriads 6 rerelation to hazardous
waste. The effect of the definition is that anything defined as an activity can be regulated
under the new power i n relation to hazardous waste.? EUBDYDPUa?» wbUwWEI i POl EwUOuw
activities currently regulated un der the Hazardous Waste (England and Wales)
Regulations 2005 and the Hazardous Waste (Wales) Regulations 2005 ¢acontinue to be
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soregulated.? EUDPYPUa?» wbOEOUEI UwxUOQEUEDOT OwQhndx DOT Ow
directing and supervising others c arrying out such an activity. ?Hazardous waste

controller 7 is defined as any person who carries out an activity (as defined above) in

relation to hazardous waste.? 11 O1 YEOQOUWOEUDOOE O wkhe Secréasymm a » wb U w
State in England and Welsh Ministers in Wales. The ?hazardous waste regulations? are

defined as the Hazardous Waste (England and Wales) Regulations 2005 and the

Hazardous W aste (Wales) Regulations 20052 2 x | EDI Bl E2 wbUwE itieD O1 EwE U w
regulations made under this section.

541 Subsection (2) of clause56 amends section 75 of the Environmental Protection Act 1990 to
POUI UODWEwO! PwEI i DOPUDPOOWOI w?T EAEUEOUUWPEUUIT » wWE
definition is necessary as the existing definition of hazardous waste in that section relies
on the definition of hazardous waste in the Hazardous Waste (England and Wales)
Regulations and the Hazardous Waste (Wales) Regulations 2005. The new hazardous
waste definition is in section 75(8A) of th e Environmental Protection Act 1990. It includes
any waste listed in the waste list as hazardous, in regulations made under section 62A(2)
of the Environmental Protection Act 1990, and waste treated as hazardous for the
purposes of regulations made under section 62ZA of that Act or the Hazardous Waste
(England and Wales) Regulations 2005 or the Hazardous Waste (Wales) Regulations 2005.
The new waste list definition is in section 75(8B) of the Environmental Protection Act 1990.
It is defined as EU Decision 2000/532 as it has effect in England and Wales.

542 Subsection (3)of clause 56inserts subsections @ZF), (2ZG) and (2AAB) into section 161 of
the Environmental Protection Act 1990, as amended by other clauses in this Bill. The
changes require the affirmative parliamentary procedure to be used where the regulations
made under new section 62ZA create criminal offences, increase the maximum penalty for
a criminal offence, or create civil sanctions.

543 Subsection (4)of clause 56amends section 41 of the Environment Act 1995. The effect of
this amendment is to enable the Environment Agency and Natural Resources Wales to
make charging schemes as a means of recovering costs incurred in performing their
functions under any regulations made under new section 62ZA of the Environmental
Protection Act.

544 Subsection (5)of clause 56amends section 114 of the Environment Act 1995 so that the
Secretary of State can appoint an appropriate person to determine appeals under new
section 62ZA of the Environmental Protection Act .

Clause 57: Hazardous waste: Northern Ireland
545 Clause 57 amends Article 30 of the Waste and Contaminated Land (Northern Ireland)
Order 1997, which provides for the making of regulations to control the management of
special waste (referred to as?hazardous waste? in Article 30(1) of that Order) in Northern
Ireland.

546 Subsection(2) amends Article 30(2) of that Order.

547 Subsection (2)a) adds new sub-paragraph (h) after sub-paragraph (g). New sub-
paragraph (h) expands the power in Article 30(1) to make regulations for the treatment,
keeping or disposal of hazardous waste. It allows the regulati ons to impose civil
sanctions.

548 Subsection (2)b) inserts new paragraphs (2A) and (2B) into Article 30 of that Order. New
paragraph (2A) introduces a definition of civil sanctions for the purposes of Article 30.
?Civil sanctions? are defined as a type of sanction for which provision may be made
under Part 3 of the Regulatory Enforcement and Sanctions Act 2008New p aragraph (2B)
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makes further pr ovision about civil sanctions. New par agraph (2B) states that the

regulations under Article 30 may include civil sanctions even if the conduct leading to the
UECEUPOOWPUWOOUWEwW?RUI Ol YEOQUwWOI 11 OET » wOUwWUT T wxl UUC
within the mean ing of Part 3 of the 2008 Act.New paragraph (2B) allows the Department

of Agriculture, Environment and Rural Affairs to make regulations that impose civil

sanctions even if the Department cannot make provision for the imposition of civil

sanctions under Part 3 of the Regulatory Enforcementand Sanctions Act 2008.

549 Subsection (2)(c)inserts new paragraph (3A) into Article 30 of that Order after paragraph
(3) to enable any regulations made under the power in Article 30 to make consequential,
supplementary, incidental, transitional, transitory or saving provision.

550 Subsection(3) amends Article 82 of that Order. This inserts new paragraphs (1E) and (1F)
after paragraph (1D) (as inserted by this Bill). Thesenew paragraphs clarify the Assembly
procedure to be used in relation to the new powers contained in Article 30. New
paragraph (1E) clarifies that Article 82(1) does not apply to regulations made under
Article 30 that create a new civil sanction. This means that the creation of a new civil
sanction under Article 30 is subject to affirmative Ass embly procedure. New p aragraph
(1F) states that where Article 82(1) does not apply given Article 82(1E), the affirmative
Assembly procedure must be used.

Clause 58: Transfrontier shipments of waste
551 Clause 58 amends section 141 of the Environmental Protection Act 1990. Section 141 of
that Act contains a power to make regulations to prohibit or restrict waste imports and
exports. That section is amended to allow regulations to be made to regulate waste
imports or exports or the transit of waste for export.

552 Subsection (1) states that section 141 is amended as per subsections (2) to (7).

553 Subsection (2) amends the heading of section 141Paragraph (a) replaces the words
P2xUOTOWEMUI UOUPEU? whpBPUU B U uiptBedranSifobvasteMdE &kport 2
to the heading of the section.

554 Subsection (3) replaces the current subsection (1) of section 141. It also addsew
subsections (1A) and (1B) to section 141N ew subsection (1) allows the Secretary of State
to make provision about, or in connection with, the regulation of waste imports and
exports and the transit of waste for export by regulations. New subsection (1A) gives
further detail on the provision that can be made by those regulations. This includes
banning or restricting waste imports and exports, the landing and loading of waste in the
UK, loading waste for export , or the transit of waste for export. New subsection (1B)
clarifies that regulations made can include those relating to the intended final destination
of the waste or the places the waste will pass through.

555 Subsection (4) substitutes subsection (3) of section 141 with new subsection (3). This
allows the regulations made under the section to confer functions on the Secretary of
State, the Envronment Agency, Natural Resources Wales or the Scottish Environment
Protection Agency.

556 Subsection (5) amendssubsection (5) of section 141.

557 Subsection (5)a) omits paragraph (a) of section 141(5) Section 141(3) allows the
regulations to confer functions on the Environment Agency, Natural Resources Wales and
the Scottish Environment Protection Agency, so section 141(5§a) is obsolete.

558 Subsection(5)(b) inserts new paragraph (aa) after omitted paragraph (a) of section 141(5)
New paragraph (aa) allows the regulations made under this section to issue directions
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regarding how the Environment Agency, Natural Resources Wales and the Scottish
Environment Protection Agency exercise their functions when regulating waste imports
and exports and the transit of waste for exports.

559 Subsection(5)(c) insertsnew paragraphs (ba) and (bb) after paragraph (b) of section
141(5). New paragraph (ba) allows the regulations to include provisions about fees or
charges to the Environment Agency, Natural Resources Wales or theScottish
Environment Protection Agency. Such fees and charges are to be paid by persons involved
in the import or export waste, or the transit of waste for export. New paragraph (bb)
contains further provision in relation to those fees and charges. This states that the
regulations may provide for the Environment Agency, Natural Resources Wales or the
Scottish Environment Protection Agency to use those fees or charges to meet the costs
they have incurred when regulating waste imports and exports and the transit of waste
for export.

560 Subsection (5)d) amends paragraph (d) of section 1415). Paragraph (d)(i) inserts the
POUEUW?PDPUT wOUwPBUT OUUwO O E bratagrap(®)@)BubstiutesO 0 Ow U1 E
the reference to section 69(3) of the Environmental Prdection Act with a reference to
section 108(4) of the Environment Act 1995. This is because section 108(4) of the 1995 Act
is a similar provision (conferring similar powers) to section 69(3) of the 1990 Act, and
section 69 of the 1990 Act has been repealedThis follows the approach taken in the
equivalent provision in section 140.

561 Subsection (5)e) amends paragraph (e) ofsection 1415). This is to make clear that the
rel T Ul OET wU O w? Evhétd réguldidhBdthoritiesd U w0 O w

562 Subsection (5)f) inserts new paragraphs (fa) and (fb) into section 141(5). New paragraph
(fa) allows the regulati ons to make provision allowing o fficers of Revenue and Customs to
disclose information to the Environment Agency, Natural Resources Wales or the Scottish
Enviro nment Protection Agency. New paragraph (fb) allows the regulations to confer
functions in relation to seizing or detaining waste that has arrived in the UK or entered
the UK or will go out of the UK. Such functions can be given to persons who are
designated as general customs officials under the Borders, Citizenship and Immigration
act 2009.

563 Subsection (5)g) inserts new paragraphs (h) and (i) into section 1415). New paragraph
(h) allows the regulations to make provision about how a person may discharge criminal
liability for an offence by paying a financial penalty. New paragraph (i) provides further
information about the amount of that financial penalty. The regulations may allow for a
person designated as per the regulations to decide the amount ofpenalty.

564 Subsection(6) inserts new subsections (5B) and (5@ into section 141.New subsection (5B)
states that regulations under section 141 can make provision about where the regulations
will apply. This can include the regulations applying to the sea or seabed within the areas
designated under the Continental Shelf Act 1964 and the Marine and Coastal Access Act
2009.

565 Subsection(7) inserts various definitions into subsection (6) of section 141. Definitions are
POUI U0IT Ewi OUw? B Ox OU GEBDEDEO?oT 1T ®UGEWDHDEDO QrE@UEwW ? (
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566 Subsection (8) makes amendments to section 161 of the Environmental Protection Act
1990. These changes clarify which parliamentary procedure is to be used when

regulations under section 141 are made Subsection(8) adds new subsection (2ZH) to
section 161. This subsectio states thatsection 1612) does not apply to regulations made
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under section 141 if those regulations contain certain provisions. In those cases, the
affirmative parliamentary proced ure must be used. Affirmative parliamentary procedure
must be used where regulations under section 141 confer new powers of entry, seizure or
detention, provide for new fees or charges to be paid, create a new criminal offence, or
increase the maximum penalty for a criminal offence. The affirmative procedure must also
be used where section 141 regulations amend primary legislation or retained direct
principal EU legislation.

567 Subsection (9) amends section 41 of the Environment Act 1995. Under section 41, the
Environment Agency, Natural Resources Wales and the Scottish Environment Protection
Agency can make charging schemes in relation to particular matters. Paragraph (a)
substitutes paragraph (d) of section 41 of the 1995 Act with a new paragraph (d). This will
allow the Environment Agency, Natural Resources Wales and the Scottish Environment
Agency to create a charging scheme to recover their costs in performing their functions in
relation to the import or export of waste, or the transit of waste for export. Paragraph (b)
inserts a new subsection after subsection (1) of section 41 of the Environment Act 1995.
3T PUWPOUT UOUWOT PwET I POPUDPOOUWOT w?HDOxOUUEUDPOO? Ow?
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same definitions as in section 141 of the Environmental Protection Act 1990.
568 Subsection (10) amends the Transfrontier Shipment of Waste Regulations 20071t omits
paragraph (1) of regulation 46. This is because reglation 46(1) relates to fees, andis no
longer needed given the amendment made by subsection (9) above in relation to charging
schemes.

Clause 59: Powers to make charging schemes

569 Clause 59makes amendments to sections 41 and 56 of the Environment Act 1995 to
supplement existing charging powers availa ble to the Environment Agency, Natural
Resources Wales, and the Scottish Environment Protection Agencygp? UT 1T w ).1 OEDI U~»
These amendments relate to chargingschemes and environmental licences for producer
responsibility schemes.

570 Subsection (2) inserts five newparagraphs into section 41(1) of the Environment Act 1995,
which creates powers to make charging schemes. Each of these powerss conferred on
some or all of the Agencies.New paragraph (n) creates a charging scheme relting to
producer responsibility schemes established under section 93 of the Environment Act
1995. It allows the Agencies to require payment of charges to them as a means of
recovering costs they have incurred in performing the functions conferred on them. New
paragraphs (0) and (p) create the same powers asiew paragraph (n) but in relation to the
End of Life Vehicles (Producer Responsibility) Regulations 2005 and the Waste Electrical
and Electronic Equipment Regulations 2013, respectively. New paragraphs (q) and (r)
create charging schemes to recover costs incurred by the Environment Agency and
Natural Resources Wales when performing functions in relation to section 33(1) of the
Environmental Protection Act 1990 (preventing the unauthorised or harmful deposit,
treatment or disposal etc. of waste) or functions relating to a regulated waste operation
under regulation 12(1) of the Environmental Permitting (England and Wales) Regulations
2016. This would allow fees to be charged to site operatorsfor interventions at
unpermitted waste sites or those in breach of a permit.

5712 UEUT EUPOOQuwmt APEA P Awl RUI OEVUwWUT 1 wbOUI UxBl UEUD OO wC
in section 56(1)(j) in relation to England and Wales from just relating to a Waste Electrical
and Electronic Equipment (WEEE) operation with a registered exemption from permitting
under Schedule 2 to the Environmental Permitting (England and Wales) Regulations 2007
to any waste operation with a registered exemption under the same regulatio ns. Defining
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registered waste exemptions as environmental licences allows for charges b be prescribed
for them under section 41(2) of the Environment Act 1995.

572 Subsection (3)(a)(ii) deletessection 56(1)(l) to (o) asit makes reference to WEEE. This is
because the definition of ?environmental licence? in paragraphs (I) to (0) was used as a
way of creating a charging scheme, which is now done by new section 41(1)(p). The same
deletions are made in relation to Scotland by subsection 3(b).

Clause 60: Waste charging: Northern Ireland

573 Clause 80 amends the Waste and Contaminated Land (Northern Ireland) Order 1997 and
the Waste Management Licensing Regulations (Northern Ireland) 2003 to supplement
existing charging powers available to the Department of Agriculture , Environment and
Rural Affairs.

574 Subsection (2) adds new Article 76A to the Waste and Contaminated Land (Northern
Ireland) Order 1997 to provide the Department of Agriculture, Environment and Rural
Affairs with a power to prescribe charges to be paid to i t in relation to costs incurred by it
in performing the functions referred to in paragraph (2) of that Article . These functions
are functions set out in a number of pieces of subordinate legislation, including Article
4(1) of that Order (Prohibition on una uthorised or harmful deposit, treatment or disposal
etc., of waste) and regulation 18(1) of the Waste Management Licensing Regulations
(Northern Ireland) 2003. This would allow for fees to be charged for interventions at
unlicensed waste sites or those inbreach of a licence.

575 Other functions referred to in Article 76A(2) relate to extended producer responsibility.
These are functions conferred by regulations made under Article 3 of the Producer
Responsibility Obligations (Northern Ireland) Order 1998, the End-of-Life Vehicles
Regulations 2003, the Endof-Life Vehicles (Producer Responsibility) Regulations 2005, the
Waste Batteries and Accumulators Regulations 2009, and the Waste Electrical and
Electronic Equipment Regulations 2013. These functions allow the Department to levy fees
in relation to its prescribed requirements in existing and future producer responsibility
regimes.

576 Any charging scheme made under the powers that Article 76A will provide must
describe who is liable to pay specified charges and the Department of Agriculture,
Environment and Rural Affairs must consult such persons as it considers to be
appropriate before making any charging scheme under the Article.

577 Subsedion (4) amends regulation 17 (exemptions from waste management licensing) of
the Waste Management Licensing Regulations (Northern Ireland) 2003 to require that the
fee required under new regulation 20B (which is being inserted by subsection (6) of this
clause)for an application for an exemption from waste management licensing
requirements has to be paid in order for an exemption to apply.

578 Subsedion (5) amends regulation 18 (registration in connection with exempt activities) of
the Waste Management Licensing Regulations (Northern Ireland) 2003 to ensure that any
notice provided by an establishment or undertaking in respect of the registration of an
exemption is to be accompanied by payment of the appropriate fee as may be required
under regulation 20B. Subsectin (5) further amends regulation 18, adding to the list of
exemptions which apply for only one year in paragraph (9), omitting paragraph (12)
which lists the current charges payable for exempt activities, and updating the reference
in paragraph (11)(b) sothat it refers to new regulation 20B (which is being inserted by
subsection (6) of this clause) instead of paragraph (12).

579 Subsection (6) creates new regulation 20B in the Waste Management Licensing
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Regulations (Northern Ireland) 2003, which provides the D epartment of Agriculture,
Environment and Rural Affairs with power to make a charging scheme in respect of fees
and charges for registration in connection with exempt activities. New r egulation 20B
requires that fees and charges, which may be provided for by the scheme, for applications
for registering and renewing an exemption and in respect of the subsistence of
registrations, are paid to the Department. New r egulation 20B further allows for the
scheme to provide for different fees depending on the nature of the activities, to set out
the times and manners in which payments of fees and charges are to be madeand to
provide for reductions in fees where an applicant is applying for multiple exemptions and
specified conditions are met. The charging scheme mg also specify charges in respect of
the subsistence of registrations.

Clause 61: Enforcement powers
580 Clause €l introduces Schedule 11 to amend legislation relating to enforcement powers for
waste and other environmental matters.

Clause 62: Enforcement powers: Northern Ireland
581 Subsection (1) amends Article 27 of the Waste and Contaminated Land (Northern Ireland)
Order 1997.

582 Subsection (2) amends paragraph (2) of Article 27 to account for circumstances in which
waste might be taken to an appropriate storage ste in the first instance, or otherwise not
directly treated or disposed of.

583 Subsection (3) inserts new paragraph (2A) after paragraph (2)of Article 27. Sub-
paragraph (a) allowsthe Department to direct a registered carrier of controlled waste to
collect specified waste and deliver it to a specified site. Sub-paragraph (b) allows the
Department to direct a keeper of controlled waste, or the owner or occupier of the land on
which the waste is being kept, to facilitate the collection of the waste by the specified
waste carrier.

584 Subsection (5) amends paragraph (4) of Article 27 to reflect the amendment to paragraph
(2) of that Article .

585 Subsection(6) inserts new paragraph (4A) after paragraph (4) of Article 27. Sub-
paragraph (a) allowsthe Department to direct the keeper of the controlled waste or the
OPOl UwOUWOEEUxPT UwoOi wOT T wOECEwWOOwPT PET wOT 1 whEUUI u
reasonable costs Sub-paragraph (b) allow s the Department to direct the keeper of the
controlled w aste or the owner or occupier of the land on which the waste is being kept to
pay the reasonable costs of the person the waste is delivered to.

586 Subsections (4), (7) and (8) amend paragraphg3), (5) and (6) of Article 27 respectively, to
make these provisions relevant to all of Article 27.

587 Subsection (9) amends paragraph(7) of Article 27 to clarify that the Department may
choose to pay the reasonable costs incurred by the registered carrier of controlled waste or
the specified person to whom the waste is delivered under paragraph (4) or new
paragraph (4A).

588 Subsection (10) amends paragraph(8) of Article 27 so as to make the definition of
2Ux1 EDI Bl E2 wUI Ol YEOUWUOWEOOWOI w UUDPEOI wl A8
Clause 63: Littering enforcement

589 Clause 63 amends Part 4 of the EnvironmentaOw/ UOUT EUPOOw EUVUwhNNY wp? U1 1 wl
relation to enforcement against litter, and other offen ces of littering from a vehicle and the
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unauthorised distri bution of free printed material .

590 Under section 88 of the 1990 Act, litter authorities (as defined under section 88(9) of the
1990 Act) may authorise members of their staff, or contractors operating on their behalf, to
issue fixed penalty notices in lieu of prosecution for these offences. The income from fixed
penalty notices is (in most cases) retained ly the litter authority, and must be used for
functions under Part 4 of the 1990 Act. Section 88(11) of the 1990 Act allows the
appropriate person UOWOEOT wUI 1 UOEUDPOOUwWPT PET w?xUl UEUPEIT w
person before a parish or community council may authorise him in writing for the
purpose of giving [fixed penalty noticesfor ODUUI I POUZEE S wuUOx UPEUI wx1 UUC
Secretary of State in relation to England, and the Welsh Ministers in relation to Wales.

591 Subsection (2) replaces existing subsection (11) of section 88 of the 1990 Act with new
subsections (11) to (13). New subsection (11) confers a power for the appropriate person to
prescribe conditions by regulations that must be met by an authorised officer operating on
behalf of a litter authority, and to make provision requiring a litter authority to revoke an
Ol Il PET Uz UwWwEUUT OUPUEUPOOwWPT wOT E0wOI | PET Uwi EPOU W
under new subsection (11) will be subject to the negaive resolution procedure. New
subsection (12) clarifies that different provision can be made for different casest for
example, to enable transitional arrangements for existing authorised officers to be made
when new conditions are prescribed. New subsection (13) requires the appropriate person
to consult such persons as the appropriate person considers appropriate before making
regulations under new subsection (11).

592 Subsection (3) inserts new section 88B into the 1990 Act. This new section contains a
pow er for the appropriate person to issue statutory guidance to litter authorities on the
I 31T UEDUI wOi w?0PUUI UDOT wi Oif OUET Ol OUwi UOGEUDPOOU? w
section 88B(2) requires litter authorities to have regard to any such guidance when
exercising those functions (including when exercising control over the way in which their
EUOT OUPUI EwdOi | PEIl UUWEEUVUAwWwOUUWUOT OUT wi UOEUDPOOU W
requires the appropriate person to consult such persons as the appropriate person
considers appropriate before issuing guidance. This is likely to mean litter authorities,
1 Of OUEI O1 O0wi UOEUDOO? OwWOE OP Odneendyicévet wOT EUwUOT 1T wU
enforcement functions related to any of the three offences in Part4 of the 1990 Act, as well
asconnected purposes. These functions include:

ﬂ setting fixed penalty levels;
ﬂ authorising enforcement officers;
issuing penalty notices;

collecting and processing payments;

= 4 =

initi ating and pursuing prosecutions; and

ﬂ designating land (for the purposes of Schedule 3A to the 1990 Act)
593 Subsection (4) amends section 98(1A)(b) of the 1990 Act. Section 98(1A) defines
PExxUOxUDPEUI wxI UU GOParusiofiie 1690 Actardling an@binéhtu
UxEEUI UwOTl DUwUI EUPOOWEaA wWUI xOEEDOT w?- EUPOOEOwW U
Clause 64: Fixed penalty notices
594 Clause 64 amends sections 33ZA, 33ZB, 34ZA and 34ZB of the Environmental Protection
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Act 1990 to allow the level of fixed penalty notices (FPNs) under those sections, and the
time period under which a less amount may be treated as payment of the fixed penalty, to
be varied in the future. This could, for example, be to reflect inflation, changes to the cost
of waste disposal, or changing waste management practices. The exact level of fixed
penalty notices are set by local authorities to reflect local needs, within a range prescribed
in legislation. The Environment Agency and Natural Resource Wales can also set levels
for penalties issued by them under sections34ZA and 34ZB, within a range prescribed in
legislation. A FPN is a financial penalty that gives an offender the chance to pay a fixed
amount of money by a set date. If the penalty is paid by the set time, the offender is no
longer liable for that offence and no further action will be taken.

595 Subsections (2) and (3) amend sections 33ZAfixed penalty notices relating to depositing,
treatment of disposal of waste: England) and 33ZB (fixed penalty notices relating to
depositing, treatment of disposal of waste: Wales) respectively. Subsections (2)(a) ad 3(a)
remove the specified ten-day early payment period in which an English or Welsh waste
collection authority may choose to offer a discounted penalty, and allows that period to be
specified by the authority instead. Subsections (2)(b) and 3(b) allow for the Secretary of
State and Welsh Ministers to amend by regulations any of the penalty amounts currently
specified in subsections (9) and (10 of sections 33ZA and 33ZB.

596 Subsections (4) and (5) amend sections 34ZAFPNs relating to transfer of household
waste: England) and 34ZB (FPNs relating to transfer of household waste: Waleg
respectively. Subsections (4)(a) and5)(a) remove the specifiedten-day period an
enforcement authority in England or Wales may choose to allow a lesser payment for, and
allow that period to be specified by the authority. Subsections (4)(b) and (5)(b) allow for
the Secretary of State and Welsh Ministers to amend by regyulations any of the penalty
amounts currently specified in subsections (7), (8) and (9) of section 34ZA and the
standard and lesser penalty amounts currently specified in subsections (7) and (8) of
section 34ZB.

597 Clause &4 forms part of the law of England and Wales and extends to England and Wales.

Clause 65: Regulation of polluting activities
598 Clause 6 amends Schedule 1 tathe Pollution Prevention and Control Act 1999, which
sets out the purposes for which the Secretary of State can make regulatons under Section
2 of that Act. The current purpose set out in paragraph 4 of Schedule 1relates to the
prohibition of operating an installation or plant of a specified description without a
permit. In other words , under paragraph 4 of Schedule 1, the Secretary 6State is able to
make regulations relating to permits and also exemptions from permits.

599 Subsection (2) inserts a new subparagraph into paragraph 4 of Schedule 1, setting out a
new purpose for which regulations can be made. This allows the Secretary of State to
prohibit an activity unless it meets conditions determined by the Environment Agency
and/or Natural Resources Wales in accordance with the regulations. This enables the
Environment Agency and/or Natural Resources Wales to set conditions for exempt
activities, which do not require a permit, but only relating to activities specified by the
Secretary of State in regulationsand only within the confines specified by the Secretary of
State in regulations. This new purpose sits in addition to the existin g purpose in
paragraph 4 set out above.

600 Clause 6 forms part of the law of England and Wales.

Clause 66: Waste regulation: amendment of Northern Ireland Order
601 Subsection (1) amends Article 2(2) of the Waste and Contaminated Land (Northern
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Ireland) Order 1997 to reflect departmental changes in the Northern Ireland Executive.
The Department of Agriculture, Environment and Rural Affairs has taken over the
relevant responsibilities under the 1997 Order from the previous Department of the
Enviro nment.

602 Subsection (2) makes the necessary transitional provision.

Part 4. Air Quality and Environmental Recall

Clause 67: Local air quality management framework
603 This clauseenacts Schedule 12, which amends Part IV of the Environment Act 1995. Part

IV creates the Local Air Quality Management Framework. The amendments will require
the Secretary of State to review the Air Quality Strategy, which sets out policies for the
assessent or management of the quality of air, at least every five years; and to report
annually to Parliament on progress to deliver air quality objectives and standards (set out
in the Strategy) in relation to England, and the steps the Secretary of State hasaken in
that year to support the meeting of those objectives and standards.

604 Amendments will also strengthen the requirements for local authorities under the
Framework. When an Air Quality Management Area is declared by local authorities
because they hare assessed loal air and determined that it exceeds, or is likely to exceed,
air quality objectives and standards (asset by the Secretary of State in the National
Strategy and enacted in secondary legislation), local authorities will be required to
prepare actions plans that will need to set out how the local authority will exercise its
functions to ensure that air quality standards are achieved and maintained. All tiers of
local government, and neighbouring local authorities where relevant, will be requi red to
co-operate in the development of those action plans. The Secretary of State will have
power to designate, following consultation, relevant public authorities as air quality
partners who would also be required to co -operate with the development of action plans,
and to take proportionate action to improve air quality where necessary. These
amendments will ensure responsibility for tackling air pollution is shared across relevant
parties.

Clause 68: Smoke control areas: amendments to the Clean Air Act 1993

605 This clause enacts Schedule 13which amends the Clean Air Act 1993. The amendments
will give local authorities the power to impose financial penalties for the emission of
smoke in smoke control areas (SCASs) in England. This means that the emission osmoke
from a chimney of a building or a chimney (not being a chimney of a building) that serves
the furnace of any fixed boiler or industrial plantin an SCA in England will change from
being a criminal offence to instead being subject to a civil penalty notice (a fine). The
change will remove the current statutory defences that are making enforcement by local
authorities very challenging, and reduce the burden and cost associated with enforcing
SCAs. Additionally, the amendments remove the exemption in th e Environmental
Protection Act 1990 so that smoke emitted from a private dwelling in a Smoke Control
Area can be enforced by local authorities in England as a statutory nuisance.

606 The amendments will also remove the limit on the fine for the offence of selling
EOOUUOOOI EwWUOOPEWI Ul OUwi OUWET OPYI VUa wpOIl,EYDOT wb
and create a new duty on retailers to notify customers of the law regarding the acquisition

of controlled solid fuels in England. This is intended to help ra ise consumer awareness
and improve compliance.

607 They will also enable a local authority to extend the scope of an SCA in England to cover
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moored vessels, subject to local consultation. This means that if a local authority amends
its smoke control order to include vessels, smoke emissions from the chimney of such
vessels could be liable to a financial penalty.

608 Schedule 13also amends, for Wales, the procedure for declaring a fuel to be authorised or
fireplace to be exempt for the purposes of Part Il of the Clean Air Act 1993, by enabling
Welsh Ministers to publish a list of these fuels and fireplaces and to update this list as
needed.

Clause 69: Environmental recall of motor vehicles etc.
609 Subsection (1) provides for the Secretary of State to make regulatbns making provision
for the recall of relevant products that do not meet relevant environmental standards.
6102 UEUI EUPOOUVUwmp! AWEOEwpt AWEOEUDI awlUTl ECwUT 1T wUx1 EDIi DE
will be set out in secondary legislation, but set constraints on the types of product that
may be specified or described.
6112 UEUI EUPOOU WK AOwmpk AWEOCEwpt AwxUOYDPET wel i pODPUDPOOUL
Clause 70: Compulsory recall notices
612 Subsection (1) provides that regulations made under clause 691) can confer a power on

the Secretary of State toissueE w? EOOx UO U O U a wttidy EakFe@e@so@e DPET 2 wbi w
grounds for believing a product does not meet a relevant environmental standard.

6132 UEUI EUPOOwp! AwxUOYDPEI UWEWET I DOPUDPOOWI OUW?PEOOXxUOL
614 Subsection (3) specifies that where a relevant product forms part of another product, a
notice may require the return of the entire product.

615 Subsections (4) and (5) provide that a notice, or a supplementary notice, may impose
supplementary requirements on a recipient.

616 Subsection (6) provides a nonexhaustive list of supplementary requirements tha t may be
imposed pursuant to subsections (4) and (5), including requirements to publicise the
recall, to achieve a minimum recall rate, to pay compensation, or to prevent any relevant
products being sold while subject to a notice.

617 Subsection(7) providesaE 1 | © O b Uspddifiedel O U w?

618 Subsection @) provides that the Secretary of State may in the regulations provide for an
appeal mechanism or for a means of withdrawing a notice or supplementary notice.

Clause 71: Further provision about regulations under section 69
619 Subsection (1) provides thatregulations made under clause 691) may impose a duty on
both manufacturers and distributors to notify the Secretary of State if they consider that a
relevant product does not meet an environmental standard.

620 Subsedion (2) provides that the Secretary of State may in the regulations confer
investigative and information gathering powers on themselvesor a designated person for
the purposes of deciding whether to issue a compulsory recall notice.

621 Subsection (3) (4) and (5) provide that the Secretary of State may in the regulations make
provision about enforcement of the regulations, including the imposition of financial
penalties, powers of entry to take documents and samples where there are reasonable
grounds for suspecting a manufacturer or distributor has failed to comply with a
requirement imposed by or under the regulations , and for appeals against the imposition
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of a financial penalty .

Clause 72: Interpretation of sections 69 to 71
622 This clause defines terms used in this Part of the Bill.

Part 5: Water

Clause 73: Water resources management plans, drought plans and joint proposals

623 Subsection (1) provides that the following subsections will amend Chapter 1 of Part 3 of
the Water Industry Act 1991.

624 Subsection ) makes a number of changes to section 37A of the Act. Subsection (2)(a)
EOI OEUwWUT T wil EEDOT wOi wUl EUPOOwWt A wOOwUI OOYIT wUi
procedure for the preparation and review of water resources management plans will now
be set out in regulations and directions made under new sections 39F and 39G of the Act.
Subsection (2)(b) removes from primary legislation the reference to water undertakers
taking account of water introduced into their area of appointment by water supply
licensees.This requirement will instead be addressed in secondary legislation. Subsections
(2)(c) to (f) make some amendments in light of the fact that the procedure for preparing
and publishing water resources management plans will be set out in secondary
legislation. Crossreferences to section 37B are also removed, as this section will be
replaced by the new powers to make secondary legislation as to procedure.

625 Subsection (3) omits section 37B of the Act, which contains the current requirements for
the publication of a draft and final water resources management plan and the handling of
consultation responses on the draft plan, and section 37C, which contains the current
requirements for water supply licensees to provide information to water undertakers.
These provisions will be replaced by the provisions in regulations and directions made
under new sections 39F and 39G.

626 Subsection (4) makes amendments to section 37D to remove references to section 37B and
section 37C, since those sections have been omittéby subsection (3).

627 Subsection (5) makes amendments tosection 39B, which relates tothe procedure for
preparing and revising drought plans, to change those provisions that rely on and refer to
the water resources management plan provisions amended in the previous subsections.

628 Subsection (6) omits section 39C, which relates to information sharing in the context of
drought plan preparation, since regulations made under new section 39F will provide for
the process of information sharing in relation to drou ght plans.

629 Subsection (7) inserts new sections 39E, 39F and 39G in to the Water Industry Act 1991.

New section 39E Joint proposals

630 Subsection (1) introduces a new power for the Secretary of State or Welsh Ministers to
direct water undertakers to prepare and publish joint proposals.

631 Subsection (2) provides that a joint proposal is a proposal identifying measures that may
be taken jointly by the undertakers for the purpose of improving the management and
development of water resources. Such proposals are curently being developed on a
voluntary basis by water undertakers working together in regional groups. Such
directions can require those joint proposals to include measures to support the
achievement of relevant environmental objectives.

632 Subsedion (3) clarifies that a water undertaker must not prepare a joint proposal that
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includes measures that prevent water undertakers meeting their obligations under Part 3
of the Water Industry Act 1991. / EUU wt wbOEOUETI UOwWwPOwxEUUPEUOEUOwWPEC
supply duties.

633 Subsection (4) provides that the Minister may specify the form that the joint proposals
must take, any specified matter they must address, a particular area they should cover,
any specific criteria they should address, and any planning assumptions they must be
based upon. The directions are likely to require matters that change over time and
location are addressed, for example, population, climate change or drought projections.

634 Subsection (5)provides that any directions must be set out in writing . This is consistent
with the approach to other powers in the Water Industry Act 1991 under which the
relevant Minister may direct water undertakers as to certain matters.

635 Subsection (6) provides that each undertaker to whom a direction applies must compl y
with the direction.

636 Subsection (7) provides that a direction under this subsection would be enforceable by the
Minister under Section 18 of the Water Industry Act 1991. This is consistent with the
current approach to water resources management plan and drought plan directions.

637 Subsection (8) provides that the power to make directions under new section 39E is
conferred on the Secretary of State for water undertakers whose areas are wholly or
mainly in England and Welsh Ministers in relation to water unde rtakers whose areas are
wholly or mainly in Wales.

638 Subsection (9) provides that, wherenew Ul EUD OO wt N$ wU isdedifisdd, un8 OwOEUUIT UU w+
means specified in a direction under that section.

New section 39F Plans and joint proposals: requlations about proc edure

639 Subsection (1) provides powers under which the Secretary of State or Welsh Ministers
may make regulations setting the procedure for preparing and publishing joint proposals,
water resources management plans and drought plans. It is likely that the regulations will
largely cover similar requirements as the existing regulations for water resources planning
(The Water Resources Management Plan Regulations 2007) and drought planning (The
Drought Plan Regulations 2005). The existing regulations set out publication requirement s
and how responses to the consultations should be considered, as well as procedural
requirements for inquires or hearings. It is also likely that the new regulations may also
include provisions that permit the use of modern consultation platforms and impr ove the
existing requirements for the sharing of information and the handling of confidential
information.

640 Subsection (2) provides that the regulations may include requirements for the sharing
information, including requirements that water supply licensee s must share with water
undertakers such information as the water undertaker may reasonably request.

641 Subsection (3) provides that the regulations may include requirements on how water
undertakers should consult with other bodies, who they should consult, t he timing of any
consultation and the publication of statements relating to any consultation.

642 Subsection (4) provides that the regulations may include the procedures for preparing
and circulating drafts, including provision for the Minister to require chan ges to a draft
plan or proposal.

643 Subsection (5)provides that the regulations may include requirements to ensure that
people likely to be affected by the plan or proposal have a reasonable opportunity to make
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representations to the Minister.

644 Subsection (6) provides that the regulations may include req uirements about how water
undertakers should handle the responses they receive and that the Secretary of State or
Welsh Ministers may cause a public local inquiry or other hearing to be held in connection
with a water resources management plan or drought p lan.

645 Subsection (7)provides that the regulations may include requirements about how water
undertakers should handle commercially confidential information.

646 Subsection (8)provides that references to the Minister in that section, including the power
to make regulations, is conferred on the Secretary of State for water undertakers whose
areas are wholly or mainly in England and Welsh Ministers in relation to water
undertakers whose areas are wholly or mainly in Wales.

New section 39G Regulations under_section 39F:directions

647 Subsection (1) provides that regulations made under new section 39F may also confer on
the Secretary of State or Welsh Ministers a power to make directions. This power is
required because some administrative requirements ¢ for example, around the timetables
for preparation, revision and publication ¢ are likely to change from planning round to
planning round. The Secretary of State or Welsh Ministers may also need to be able to
direct specific water undertakers on when and how water resourc es management plans,
drought plans and joint proposals should be prepared and revised. Under the existing
legislation relating to water resources management plans and drought plans, the Secretary
of State can give such directions to water undertakers and those directions are not subject
to parliamentary procedure.

648 Subsection (2) provides that the directions must be set out in writing.

649 Subsection (3)provides that a direction could apply generally to all water undertakers or
to one or more undertakers.

650 Subsection (4) provides that each water undertaker must comply with a direction.

651 Subsection (5) provides that the directions would be enforceable by the Secretary of State
or Welsh Ministers under the section 18 of the Water Industry Act 1991.

652 Subsection (64 wx U O Y B Binisten ¥ Hagthbwsd@me meaning as in new section 39F, with
the effect that the power to make directions under new section 39G is conferred on the
Secretary of State for water undertakers whose areas are wholly or mainly in England,
and Welsh Ministers in relation to water undertakers whose areas are wholly or mainly in
Wales.

New section 39H Reqgulations under section 39F: supplementary

653 Subsection (1) provides that regulations under new section 39F are to be made by
statutory instrument.

654 Subsection (2) provides that regulations are subject to the a negative resolution procedure
subject to annulment by either House of Parliament, in relation to regulations made by the
Secretary of State, or the Assembly, in the case of regulations made by th Welsh
Ministers.

655 Subsections (3) and (4) provide that where regulations are made by both the Secretary of
State and Welsh Ministers and either legislature votes to annul those regulations, the
regulations will have no further effect.
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656 Subsection (5) provides that section 213(2) to (2B) of the Water Industry Act 1991 applies
to regulations made by Welsh Ministers under new section 39F as they would apply the
Secretary of State under new section 39F. This means that regulations made by Welsh
Ministers may, for example, include provision for the determination of questions of fact
and law which may arise in giving effect to the regulations or provision as to awarding
costs or expenses of proceedings in any determination, among other things.

Clause 74: Drainage and sewerage management plans
657 Clause 74inserts five new sections into the Water Industry Act 1991.

New section 94A Drainage and sewerage management plans: preparation and review

658 New section 94A introduces a new duty on sewerage undertakers in England and Wales
regarding drainage and sewerage management plans.

659 Subsection (1) sets out the requirement for each sewerage undertaker to prepare, publish
and maintain a plan.

660 Subsection (2) defines the plan with reference to Part 4 of the Water Industry A ct 1991.
This Part includes section 94 of the Water Industry Act 1991, which is the duty on the
sewerage undertakers to provide, maintain and extend a system of public sewers to
ensure that their area of operation is a0 E wE O O U b O é&ffectwaliydiain&d? (TRe
production of the plan will demonstrate how a sewerage company will meet its duties
under Part 4 of the Water Industry Act 1991 including section 94.

661 Subsection (3) sets out the specific matters the plan must address, namely an assessment
ofthesepl UET | wUOEI UUEOI UZ UWEUEDOET | wEOEwWUI PI UET T wUauU
demand, and resilience. The sewerage undertaker is required to set out in the plan what it
intends to do to maintain an effective system of sewerage and drainage, and when those
actions are likely to be taken. Any relevant risks to the environment and mitigation
measures should be recorded in the plan. Should other factors become relevant, the
Minister (defined in subsection (10) as the Secretary of Stateor Welsh Ministers) may
make directions specifying additional matters that must be addressed by the plan.

662 Subsection (4) points to section 94C, which makes provision for the preparation and
publication of a plan.

663 Subsection (5) sets out that the sewerage undertaker must review its plan on an annual
basis and share the conclusions of tha review with the Ministe r.

664 Subsection (6) specifies the circumstances in which a sewerage undertaker must produce
a revised plan. This must occur within 5 years of publication of the last plan, or earlier if
an annual review indicated a material change of circumstances or if the Minister gives
directions that a revised plan is needed.

665 Subsection (7)sets out that the Minister can give directions to sewerage companies
regarding the form of, or the ti me period covered by, the plan. The intention is that the
planning period is long -term, in the region of around 25 years.

666 Subsection (8) refers to enforcement powers at section 18 of the Water Industry Act 1991.

667 Subsection (9)ET | DOT UW? EUEDPOET 1 wUauUl 62 wESGEwW?UI PT UETT wUa
xUl E1l EPOT wWUUEUI EUPOOUG W21 EUPOOwWhK woOil wUI T weEUI Uu
UauU0l 0? wEUWEWUUUUEOUUI wET UDPT Ol EwOOwWUIT ETI PYlI WUEDOPE
natural waterc ourse. Section 17BA of the Water Industry Act 1991 defines the?sewerage

system? of a sewerage undertaker as the system comprising (a) the system of public
sewers, the facilities for emptying public sewers and the sewage disposal works and other
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facilities for dealing effectually with the contents of public sewers that the undertaker is
required to provide by section 94 of the Water Industry Act 1991, and (b) the lateral drains
that the undertaker is required to maintain by section 94 of the Water Industry Act 1991.

668 SUEUT E UD OO w iy &Bulds liséxiinithe préceding subsectios, as meaning the
Secretary of State or Welsh Ministers in relation to English and Welsh sewerage
undertakers respectively.

New section 94B Drainage and sewerage management plans: power to amend period

669 New section 94B sets out the powers available to the Minister to amend the five-year time
period specified at new section 94A(6)(c).

670 Subsection (1) sets out that the time period must be amended by statutory instrument.
671SUEUT EUD OO wop!bABBIUI UG IWEWWUUT EwPOwUT PUwHdwE UD OO wbh
sedion 94A(10).

672 Subsection (3)sets out that statutory instruments made under this section are subject to
negative resolution procedure.

673 Subsection (4) sets out that subsection (5) applies to orders made by both the Secretary of
State and Welsh Ministers.

674 Subsection (5)describes how the negative resolution procedure can lead to revocation of
the statutory instrument.

New section 94C Drainage and sewerage management plans: requlations about procedure

675 Subsection (1) allows the Minister to make regulations that set out how a plan should be
prepared and published.

676 Subsection (2) sets out that the regulations made under this section can describe how
information should be shared in the development of a plan, including requiring sewerage
licensees to provide inform ation to sewerage undertakers.

677 Subsection (3) sets out that the regulations made under this section can set out how a
sewerage undertaker should consult on their plans, including who should be consulted,
the frequency and timing of consultation and the pu blication of consultation results.

678 Subsection (4) sets out that the regulations made under this section can make provision
for how plans are prepared and circulated.

679 Subsection (5)sets out that the regulation made under this section can be used to make
sure that appropriate representations are made in the preparation of the plan.

680 Subsedion (6) sets out how representations made under subsection (5) are dealt with.

681 Subsection (7)sets out that the regulation made under this section can provide details on
handling of commercially confidential information.

682 Subsection (8)sets out that the regulation made under this section can be used to give the
Secretary of State/Welsh Ministers direction making powers.

683SUEUI EUDPOOWmPNEMEDT DPOWBWRUUI EwPOwlUT PUwWEWEUD OO WP
section 94A(10).

New section 94D Requlations under section 94C: supplementary

684 Subsection (1) sets out that regulations made under new section 94C are made by
statutory instrument.
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685 Subsection (29 sets out that regulations made under new section 94C are subject to
negative resolution procedure.

686 Subsection (3)sets out that subsection (4) applies to regulations made under new section
94C by both the Secretary of State and Welsh Ministers.

687 Subsection (4) describes how the negative resolution procedure can lead to revocation of
regulations made under new section 94C.

688 Subsection (5)defines how other sections apply to regulations made under new section
94C by the Secr¢ary of State and Welsh Ministers.

New section 94E Drainage and sewerage management plans: direction
689 New section 94E defines directions with reference to preceding sections.

690 Subsection (1) defines directions as those given in new section 94A or regulations under
new section 94C.

691 Subsection (2) specifies that directions must be given in writing.

692 Subsection (3) specifies that directions may be given to all sewerage undertakersor can be
specific to one or more sewerage undertaker.

693 Subsection (4) confirms that sewerage undertakers have a duty to comply with directions.

694 Subsection (5) sets out that the duties under this section are enforceable under section 18
of the Water Industry Act 1991.

695 This clause forms part of the law of England and Wales and applies to England and
Wales.

Clause75: Aut horityods power to require informatic
696 Clause 7% inserts new section 27ZAinto the Water Industry Act 1991.

New Section 27ZA: Power to requi re information for purpose of monitoring

697 This new section provides the Water Services Regulation Authority ( ?Ofwat ?) with a
strengthened information gathering power when performing its duties under section 27(1)
(reviewing water and sewerage company and water supply and sewerage licensees
performance of duties) and section 27(2) (collecting information on company and li censees
activities under their licences to operate) of that Act.

698 Subsection (1) enables Ofwat to issue a notice to a water or sewerage undertaker or
licensee requesting information in relation to its functions under section 27(1) and section
27(2). Ofwat has duties under the Water Industry Act 1991 to (a) keep under review the
manner in which water and sewerage undertakers and licensees carry out their functions
and activitie s (under section 27(1)); and (& collect information with respect to the manner
in which water and sewerage undertakers and licensees carry out their functions and
activities, so as to enable Ofwat to become aware of matters relating to its statutory
powers or duties (under section 27(2)).

699 Subsection (2) defines the notice as a notice wicth requires a person to produce specified
documents by a particular time, to a particular location, or to provide specified
information in a specific manner and form at a particular time and place.

700 Subsection (3) provides that the duties in this section are enforceable by Ofwat using the
procedure set out under section 18 of the Water Industry Act 1991.

7002 UEUTI EUPDOOQwWKAWET I DPOT UwUOT 1 w?ExxUOxUDEUI w, POPUUI U~
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section 18 of the Water Industry Act 1991 with reference to the water/ sewerage
undertaker or water supply/ sewerage licensee in question.

7022 UEUI EUDPOOwmk AwxUOYPETI Uwl0T 1 wET I DPOPUDOOUWI OUw? L
EQEw?U0UT 1 wUI Pl UETT wUaUUl OwOi wEwUIl I UET T wUOET UUE
respectively, provide d in section 17B and section 17BA(7) of the Water Industry Act 1991.

703 Subsection (6) provides clarification that nothing in this section requires a contravention
of the data protection legislation.

7042 UEUTI EUDOOWpA AwbOx OUUUwWUIT | finifod ie SeEtiora(®obtheE UD OO wOI
Data Protection Act 2018. That sectioncurrently defines the ?data protection legislation ?
as the General Data Protection (GDPR); the?applied GDPR?, the Data Protection Act 2018

and regulations made under it, and regulation s made under section 2(2) of the European
Communities Act 1972 that relate to the GDPR or the Law Enforcement Directive.

705 This clause forms part of the law of England and Wales and applies to England and
Wales.

Clause 76: Water and sewerage undertakers in England: modifying appointments
706 Subsection (1) amends Part 2 (appointment and regulation of undertakers) of the Water
Industry Act 1991, where the current provision for modification of appointment
conditions of water and sewerage undertakers by agreement (section 13) is located.

707 Subsection (2) inserts nine new sections into the Water Industry Act 1991, setting out the
new process for modification of appointment conditions.

New section 12A Modification by the Authority

708 Subsection (1) explains that sections 1B to 121 apply to water and sewerage undertakers
whose areas are wholly or mainly in England. The process for the modification of licence
conditions of undertakers whose areas are wholly or mainly in Wales will remain
unchanged by this Bill.

709 Subsection (29 of new section 12A contains a power for the Water Services Regulation
Authority ( ?Ofwat ?) to make modifications to appointment conditions.

710 Subsection (3) requires Ofwat to consult on any proposed modifications to appointment
conditions. The consultation should set out that Ofwat proposes to make changes to a
licence, set out the proposed changes, the effect of the changes, why the changes are being
proposed, and when the consultation will close.

711 Subsection (4)requires that the consultation period under subsection (3) must be at least
42 days in length, starting from the date the notice is published.

712 Subsection (5)sets out who must be given notice of the consultation. Paragraph (a)
requires Ofwat to publish notice in a way that ensures those affected by the modifications
will be able to see it; paragraph (b) requires Ofwat to send a copy of the notice to each
water or sewerage undertaker whose conditions Ofwat proposes to change, any
undertaker or will be affected by the modifications, to the Secretary of State, and to the
Consumer Council for Water.

713 Subsection (6) requires Ofwat to consider any responses received to the consultation
within the time limit.

714 Subsection (7) enables the Secretary of State to direct Ofwat not to make the change or
changes, during the period of the consultation.
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715 Subsection (8) explains that subsections (9) to (11) will apply where Ofwat has
undertaken the process under subsections (3) to (6) and decides to proceed with the
change to the licence following consultation.

716 Subsection (9) requires Ofwat to publish its decision and proposed ch anges following
consultation, including explaining the effect of the changes, how it considered
consultation responses, and how the final decision differs (if at all) from the original
proposal.

717 Subsections(10) and (11)require Ofwat to state the date on which each change will take
effect, which must be at least 56 days after publication of the decision to make the change
in question.

New section 12B Modification of conditions of ap  pointment: early effective date

718 This new section allows for proposed modi fications to licence conditions to be made
sooner than 56 days if Ofwat considers an earlier date is necessary and has undertaken a

the proposed earlier effective date, the reasons for the earlier date and why an earlier date
would not have a material negative impact on undertakers.

New section 12C Modification of conditions under section 12A: supplementary

719 This new section enables Ofwat to make consequential amendments to other conditions
where it is necessary or expedient as a consequence of the original modification.
Paragraph 2 of new Schedule 2ZA allows the CMA to direct that, where the modification
is appealed, the modification can be suspended from coming into effect, in full or in part,
pending the outcome of the appeal, and will not come into effect until the appeal has been
determined.

New section 12D Appeal to the CMA

720 Subsection (1) allows an appeal to be made to the CMA against a decision to modify a
condition of an appointment.

721 Subsection (2) sets out the bodies that can bring an appeal: the affected undertaker; any
other undertaker or licensee also affected by the change; the representative body of
undertakers and licensees (currently a position held by Water UK); or the Consumer
Council for Water.

722 Subsection (3) provides that the CMA must agree to an appeal being brought.

723 Subsection (4) enables the CMA to refuse permission to appeal on three specific grounds
where the appeal is brought by an undertaker or licensee whose interests are not
materially affected by the decision being appealed; where the interests of undertakers or
licensees that are represented (by the industry or consumer body) are not materially
affected; or where the appeal is vexatious, is trivial or does not have a reasonable prospect
of success.

New section 12E Procedure on appeal to CMA

724 This new section provides for the legal effect of new Schedule 2ZA. That Schedule sets
out the process for appeals to CMA.

New section 12F Determination by CMA of appeal

725 Subsection (1) sets out that the process in this section applies to all appals brought under
section 12D.
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Water Industry Act 1991 and the strategic priorities set out in any Strategic Policy
Statement issued to Ofwat by Defra Secretary of State under section 2A of thatAct.
. I PEUZUWEUUDPI UwUOGET UwUI EUPOOwWI wbOEOUET wEUUDBI Uw
that the functions of water and sewerage undertakers are properly carried out across
Wales and England; secure that undertakers are able to finance the proper carying out of
their functions; secure that the activities authorised by the licence of a licensed water
supplier and any statutory functions imposed on it in consequence of the licence are
properly carried out; and to further the resilience objective.

727 Subsection (3) allows the CMA to consider any matter that Ofwat did not consider,
provided Ofwat would have been entitled to do so, such as more recent company data.
The CMA must not consider any matter Ofwat would not have been entitled to consider .

728 Subsecton (4) sets out the grounds on which the CMA can allow an appeal: that Ofwat
did not take proper account of its duties under the Water Industry Act 1991 or its strategic
xUPOUPUDI UOwWUT EQw. i PEUZUwWETI EPUPOOwWPEUVUdEBIUT EwOO
achieve what Ofwat contended they achieve; that Ofwat did not follow the statutory
procedure for making modifications; or that the decision was legally wrong.

729 Subsection (5) sets out that, where the appeal is not allowed, the CMA must confirm
Ofwatz UwOUDT DPOEOQWEI EPUDOOS w
New section12G ", z Uwx OP1 UUwWOOWEOOOPDOT wEOwWExx1 EO
730 Subsection (1) allows for the CMA, where it allows an appeal (in full or in part), to quash
. I PEOZUwWODPEI OEI wOOEDPI PEEUDPOOWEI EDUPOOWEOEYyOU WU
Ofwat to reconsider and make a new decigon based on any CMA direction.

731 Subsection (2) allows CMA only to direct Ofwat to do something that it has the power to
do.

732 Subsection (3) requires Ofwat to comply with a direction.

New section 12H Time limits for CMA to determine an appeal
733 This new section sets the time limits for the CMA to determine appeals.

734 Subsection (1)sets out that there will be a four-month time limit for the CMA to
determine an appeal, running from the date on which it gav e permission for the appeal to
proceed, unless certain conditions apply.

735 Subsections (2), (3) and (4) allow the CMA to extend the time limit to five months, if a
party to an appeal asks them to and the CMA is satisfied that there are good reasons why
the appeal cannot be determined within four months. If the CMA extends time, it must
inform the parties to the appeal, and publish the revised time limit so that it is brought to
the attention of any persons that it considers will be affected by the determinati on.

736 Subsection (5) provides that the permission date is the date the CMA gave permission to
bring t he appeal under new section 12D(3).

7372 UEUI EUPOOuwmt Awl BRx OEDOUWUOT ECwOT TnenEskcliobs@PHO B O O wi ¢
and 12l is that set out in new Schedule ZA: that is, ?a party? to an appeal means either
the appellant or Ofwat.

New section 12| Determination of appeal by CMA: supplementary
738 Subsection (1) sets out how the CMA must set out the determination of an appeal (in an
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order), what should be included in it, when and how it should be published , and whom
the CMA must notify.

739 Subsection (2) allows the CMA not to publish any commercial information that could
harm the business interests of an undertaking to which the determination relates, or any
information that relates to an individual and could harm their interests.

740 Subsection (3) requires Ofwat to take any steps needed to comply with an order issued by
the CMA.

741 Subsection (4) provides that Ofwat must comply with any order issued by the CMA by
the time specified in the order or, if no time is specified, within a reasonable time.

742 Subsection (5) provides that new section 12C, under which a consequential change to
other conditions linked with the original change could be made, applies as it applies
where a condition of a licence is modified under new section 12A. Under new section 12G,
Ofwat may be required to reconsider and redetermine a licence modification decision if an
appeal is allowed by the CMA.

743 Subsection (3) of clause 76nserts a new heading before section 13 of the Water Industry
EOwhNNhwOOwUI EEw?, OEPI PEEUDPOOWOI wExxOPOUOI OUWEOBC
following the amendments made by this Bill, sections 13 to 16B of the Water Industry Act
1991 will apply solely to undertakers whose appointments areas are wholly or mainly in
Wales. The current process for modification of licence conditions by agreement will
effectively continue for Wales only.

744 Subsection (4)of clause 76inserts a new subsection (A1) into section 13 of the Wate
Industry Act 1991, clarifying that that sections 13 to 16B apply only to undertakers whose
areas of appointment are wholly or mainly in Wales.

745 Subsection (5)of clause 76inserts a new heading before section 17 of the Water Industry
Act 1991 to clarify that section 17 applies to the modification of conditions in both
England and Wales.

746 Subsection (6)of clause 76inserts a new Schedule 2ZA into the Water Industry Act 1991,
which details the procedure for appeals made under section 12D of the Water Industry
Act 1991.

747 Members of the CMA Panel will consider appeals made to the CMA in respect of water
and sewerage undertaker licence modification decisions. Subsection (7) makesa
consequential amendment to the CMA Panels provision in Schedule 4 to the Enterprise
and Regulatory Reform Act 2013 (paragraph 35(3)), to ensure that appeals to the CMA
under new section 12D of the Water Industry Act 1991 will meet the definition of a
PUxEDPEOPUUwWwUUDODPUA Wl UOEUDOO? wbOwUOT 1 ws OUIT UxUDPUI weO
ensure that CMA panel experts are able to carry out new section 12D functions.

Clause 77: Electronic service of documents [w04]

748 Clause 77inserts new subsections into section 216 (service of documents) of the Water
Industry Act 1991, enabling the electronic service of documents served under that Act.

749 Subsection (4A) allows any document required or permitted to be served under the Water
Industry Act 1991 to be served by electronic means.

750 Subsection (4B) provides that where the document is to be served on a consumer, it can
only be served electronically where (a) a person has consented in writing to receiving
documents electronically and has not withdrawn that consent , and (b) the document is
sent electronically to the electronic addressthat the consumer has most recently provided
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to the sender.

751 Subsection (4C)dd DOT UwUT 1T wOl EOP OwBEOwEUE OQUOOWODEE O] wl
respect of (a) the supply of water any premises, or (b) the provision of sewerage services
in respect of any premises.

752 This clause forms part of the law of England and Wales and applies to England and
Wales.

Clause 78: Water abstraction: no compensation for certain licence modifications

753 Clause 81linserts new sections 61ZA and 61ZB into the Water Resources Act 199land
makes consequential modifications to section 27 of the Water Act 2003 and Schedule 8 to
the Water Act 2014. The purpose of the two new sections is to allow permanent licences in
England to be varied or revoked on or after 1 January 2028 where the change is hecessary
to protect the environment or to remove excess headroom.

754 Subsection (1) inserts two new sections 61ZA and 61ZB after section 61 of the Water
Resources Act 1991.

New section 61ZA No compensation where modification to protect environment: England

755 New section 61ZA provides that permanent abstraction licences in England only can be
varied or revoked on or after 1 January 2028 without the payment of compensation if the
Secretary of State is satisfied that the revocation or variation is nhecessary having regard to
a relevant environmental objective; or to otherwise pro tect the water environment from
damage. This section extends the circumstances in which a permanent abstraction licence
can be varied or revoked without the payment of compensation to protect the
environment beyond the current law. Currently, section 27 of the Water Act 2003 permits
U7 1 wUl YOEEUPOOWOUWYEUPEUDPOOWOI WEWODPET OETl wbObwbdU
water environment.

756 Subsection (1)sets out the circumstances where the section applies. Paragraph (a) sets out
that the section appliesto licences that are revoked or varied on or after 1 January 2028
pursuant to a direction made by the Secretary of State following a licence change proposal
by the Environment Agency (section 54) or the owner of a fishing right affected by the
licence (setion 56). This date will allow time for the catchment -based approach to water
resources to embed and produce solutions. (Defra proposed a stronger catchment focus
following the catchment based approach in its Water Abstraction Plan, which involves
working with abstractors and other local stakeholders to develop solutions to abstraction
issues at a catchmat level.) Paragraph (b) sets out the environmental reasons why a
licence may be varied or revoked without paying compensation. These are that the
21 EUI UEVUA wOi w2UEU] wbhUwWUEUDPUI BT EwOT 1 wET EOT T wbUw
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licence is a licence (a) that allows abstraction in England only, and (b) that does not have a
time-limit ¢ that is, one that would remain in force indefinitely unless revoked , commonly
known as a permanent licence. As a resut, licences that allow abstraction in Wales and
licences with a time-limit are not affected by the provisions.

758 Subsection (3) provides that, where a licence is changed under this section, no
compensation is payable under section 61 to the licence holder.

759 Subsection (4)ET | DOT UwU0T 1T wUOTl UOwW? PEUT Uwi OYPUOBOOI 6U2 wlU
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water environment is any inland waters (including lakes, ponds, rivers or other
watercourses with dry bottoms, channels or beds); any water contained in rocks
undergroun d (commonly known as groundwater); and the underground rocks
themselves (commonly known as aquifers). It includes both natural and man -made
features. It also refers to the plants and animals that are dependent on any of this water or
these physical features.
760 Subsection (5)ET I DOT UwUT T w0l UOw? Ul O YEOQUwWI OYPUOOOI OUEOWO
(2)(b)(i). A relevant environmental objective is an environmental objective as defined in
the regulations that implement the Water Framework Directive in England. In E ngland,
environmental objectives are set in relation to each water body in a river basin district by
the Environment Agency, after public consultation, and approved by the Secretary of
State. Environmental objectives include achieving compliance with prote cted area
objectives, preventing any deterioration in the status of water bodies; and protecting,
1 01 ECEPOT wOUwWUI UUOGUDPOT WPEUT UWEOEDPT UwPpBUT wlT 1 WwEDOU
three pieces of secondary legislation that implement the Water Framework Directive in
England. There are separate regulations for the Solway Tweed River Basin District and the
Northumbria River Basin District, which both span England and Scotland, and a further
statutory instrument for all other River Basin Districts in Engla nd and Wales.

New section 61ZB No compensation where variation to remove excess headroom: England

761 New section 61ZB provides that permanent abstraction licences in England can be varied
on or after 1 January 2028 without the payment of compensation where at least 25% of the
licence volume remains unused for at least 12 years before the date the Environment
Agency makes a proposal to vary or revoke the licence, as long as the Secretary of State is
satisfied that the variation or revocation does not reduce th e quantity of water the licence
holder is authorised to abstract to a level below that which the holder reasonably requires.

762 Subsection (1)sets out that the section only applies to relevant licences that are varied or
revoked on or after 1 January 2028 mrsuant to a direction made by the Secretary of State
under section 54, following a licence change proposal by the Environment Agency.

763 Subsection 2)ET | DO1 Uw0T 1 wOTl UOw? Ul 01l YEOQUWODPEIT OEI » wUUI Ewb
licence is a licence (a) that allows abstraction in England only, and (b) that does not have a
time-limit ¢ that is, one that would remain in force indefinitely unless revoked , commonly
known as a permanent licence. As a result, licences that allow abstraction in Wales and
licences with a time-limit are not affected by the provisions.

764 Subsection (3) provides that no compensation is payable under section 61 to the licence
holder, if (a) the licence holder has abstracted less than 75% of the annual licensed volume
in each of the 12 yars preceding the relevant date, and (b) the Secretary of State is
satisfied that the variation would not reduce the quantity of water that the licence holder
reasonably needs.
765 Subsection (A)ET | DOT UwUT 1T wOl UOw? Ul Ol YEQUWEEUI »tei®d Ul EwbOwU
the date when the Environment Agency serves notice on the licence holder that it
proposes to change the Icence. It is the end of the 12year period used to calculate under-
use.

766 Subsection (2)of clause 78amends section 27 of the Water Act 2003 so that on or after 1
January 2028 it will only apply to licences that fall within the definition of a relevant
licence as defined in new section 61ZA(2) of the Water Resources Act 199} that is,
permanent licencesthat authorise abstraction in England. Section 27 will not apply to
relevant licences on or after 1 January 2028but will continue to apply to relevant licences
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up to and including 31 December 2027.

767 Subsection (3)of clause 78omits paragraph 30(4) of Schedule 8 to the Water Act 2014, so
that the legislative changes introduced in this Bill can be incorporated into the new
Environmental Permitting Regulations regime. In future, it is intended that the water
abstraction licensing regime will be moved into to the Environmental Permitting
Regulations regime under the Environmental Permitting (England and Wales)

Regulations 2016. Making this change should ensure that the abstraction licensing regime
is consistent with the regulation of other activities affecti ng the environment. The powers
under which the regulations will be made include Schedule 8 to the Water Act 2014.

Clause 79: Water quality: powers of Secretary of State

768 Subsection (1) provides a regulationt making power for the Secretary of State to make
provision about the substances to be taken into account in assessing the chemical status of
surface water or groundwater, and to specify standards for those substances, or in relation
to the chemical status of water bodies. This will enable updates to the substances and
standards currently used in that process, for example those set out in the list of priority
substances and priority hazardous substances for surface waters in the domestic
legislation which implements the Environmental Quality Standards Direc tive. The power
can only be used to amend or modify the existing water quality legislation relevant to
chemical status, listed in subsection (2).

769 Subsection (1)(a) would allow an entirely new substance to be included in the legislation,
or the removal of an existing substance. Subsection (1)(b) allows the environmental
quality standard (EQS) to be set for a substance, or for an existing EQS to be modified.

770 Subsection (3) enables additional provision that may need to be introduced as a result of
exercising the powers under subsection (1). This may include, for example, specifying a
date by which a standard for a specific substance must be achieved, changes to
monitoring regimes to cover newly specified substances, or new measures to be
introduced into river basin management plans in respect of such substances.

771 Subsection (4) establishes that the Secretary of State can only exercise the powers in this
section to make provision that could be made by the Welsh Ministers or Northern Ireland
Department of Agricul ture, Environment and Rural Affairs under their own powers in
clauses 80 and 8Iespectively with their consent.

772 Subsection (5) establishes that the Secretary of State cannot exercise the powers in this
section to make provisions which would fall withinth T w2 EOQUUPUT w/ EUOPEOI 60Uz
competency, given effect by powers under an Act of that Parliament, with the exception of
parts of the cross border river basin districts lying in Scotland, where the Secretary of State
could exercise the powers to make proY PUDP OOQUWE U O wOOOa wbbUT w2EOUUDU

773 Subsection (6) establishes the consultation requirements attached to the exercise of the
powers. Subsection (6)(b) requires the Secretary of State to consult with Welsh Ministers
when making regulations a pplying to an England and Wales cross-border River Basin
#PDUUUPEVwpl! # Awl0T EVUwWODT UwbOws$ O1 OECEOWEOEwWPT I Ouw
under subsection (4). This would mean consultation is only required if the provision being
made is only for the English part and does not apply to the part in Wales. Subsection (5)(c)
places the same consultation requirements on the Secretary of State in relation to the
cross-border RBDs shared with Scotland.

Clause 80: Water quality: powers of Welsh Ministers

774 Clause 80confers a regulation, broadly comparable to that in clause 79 on the Welsh
Ministers in relation to Wales. Subsection (4) requires consultation with the Natural
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Resources Body for Wales, other interested persons or bodies, and with the Secretaryf
State when exercising the power in relation to the Welsh part of a cross-border RBD.

Clause 81: Water quality: powers of Northern Ireland Department

775 Clause 81confers the same power onthe Department of Agriculture, Envir onment and
Rural Affairs in relation to Northern Ireland.

Clause 82: Solway Tweed river basin district: power to transfer functions
776 Clause & confers a power to be exercised by the Secretary of State to amend the Water
Environment (Water Framework Directive) (Solway Tweed River Basin District)
1T TUOCEUPODUwR 99K EepaB Pl 1 Basldwifulli® Enanged @ the A w
exercise of functionsin the Solway Tweed River Basin District.
777 Subsection (3) enables regulations to be madehat provide for functions under the
Solway Tweed Regulations to be exercised in a different manner. For example, it would

enable changes to functionsthat are currently joint between the Secretary of State and
Scottish Ministers for the whole of the river basin district.

778 Subsection (4) would allow amendments to the functions of the Environment Agency and
Scottish Environment Protection Agency. These could besplit to enable, for example,
monitoring of English water bodies by the Environment Agency alone.

779 Subsection (5) allows for changes to the geographical area in which the functions can be
exercised. For example, the functions could be amended so that in fuure they are
exercised by the Secretary of State alone in relation to the English part, and the Scottish
Ministers alone in the Scottish part.

780 Subsection (6) would enable requirements to be imposed on such functions so that they
are exercisable with the consent of the Secretary of State or the Scottish Ministers, or after
consultation.

781 Subsection (7) requires the consent of the Scottish Ministers for any regulations under this
clause.

782 Subsection (8) states thatregulations made under this clause are subject to the negative
procedure.

783 Subsection (9) provides a definition.

784 This clause forms part of the law of England and Wales and Scotland, and applies to the
area of the Solway Tweed river basin district which is partly in England and partly in
Scotland.

Clause 83: Water quality: interpretation
785 This clause contains definitions used in the clauses on water quality.

Clause 84: Valuation of other land in drainage district: England
786 Clause 87 amends section 37001 1| w+ EOEw# UEDOET 1 w), dadblingutheN vwp? U1 1 w+ 4
Secretary of State to make regulations, by the affirmative procedure, that establish the
valuation calculation for the value of other land in an internal drainage district in
England. Subsection (3) makes the main changes by inserting hew subsectiong5ZA) to
(5ZH) into the LDA.

787 Setting out the valuation calculation in regulations is appropria te and proportionate,
becausethese provisions deal with details of a subsidiary and technical matter and,
accordingly, it is anticipated that these details will need to be updated again in future. By
enabling the technical implementation of this policy to be set out in secondary legislation,
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future governments will be better able to make any future necessary updates in a timely
manner.

788 New subsecion (5ZA) provide s the power for the Secretary of State to make such
regulations.

789 New subsection (5ZB) sets out the provisions that the regulations may include when
setting out the new valuation c alculation. Paragraphs (a) to (g) detail the different
components of calculations for the different types of land that comprise other land under
the LDA, ensuring that the Secretary of State has the necessary powers to stipulate a
comprehensive valuation calculation in secondary legislation.

790 New subsection (5ZC) sets out which internal drainage boards (IDBs) the Secretary of
State can decide to apply the regulations to. Linked to this, new subsection (5ZD) enables
the regulations to allow for an IDB to elect that the regulations apply to them , and for the
regulations to specify a procedure for that election. These provisions mean that, where an
issue associated with the existing valuation calculation only affects certain IDBs in
England, the Secretary of State may provide an alternative calculation that other IDBs may
elect to make use of, if they so choose. This is currently necessary because certain data
referred to within existing subsection (5) is either missing or incomplete in some areas.
However, the provisions also reflect the fact that, in future, the calculation may need to be
updated for all IDBs (were an issue within the calculation to affect all IDBs). New
subsection (5ZC) therefore enables a calculation stipulated in secondary legislation to be
applied to all English IDBs in such cases.

791 Subsection(5ZE)(b) enables the Secretary of State to make changes, as a consequence of
these new provisions being added to the LDA. This includes amending, repealing or
revoking provisions in primary legislation (pursuant to new subsection (5ZF)).

792 New subsection (5ZG) places a duty on the Secretary of State to consult such persons (if
any) as are considered appropriate, taking into account the extent to which the regulations
are likely to affect the valuation of other land.

Clause 85: Valuation of other land in drainage district: Wales

793 Section 83 of the Environment (Wales) Act 2016 conferred powers on Welsh Ministers to
make regulations which establish a valuation calculation for other land in respect of
internal drainage districts in Wales. These powers are similar to those conferred on the
Secretary of State in England under clause 84above.

794 Clause 85makes minor amendments to section 83of that Act, with one key substantive
amendment set out below.

795 Subsection (2)(b)(iii) inserts new subsection (5D)into section 37of the Land Drainage Act
FUN N huw? U, iwhich plécesa #ew duty on Welsh Ministers to consult such persons (if
any) as are considered appropriate, taking into account the extent to which the regulations
are likely to affect the valuation of other land. The existing subsection (5D) is renumbered
asnew subsection (5E).

Clause 86: Valuation of agricultural land in drainage district: England and Wales
796 Clause 86inserts new section 41A into the LDA , which enables the appropriate national
authorities (the Secretary of State in respect of internal drainage districts in England, and
Welsh Ministers in respect of internal drainage districts in Wales) to make regulations that
establish the valuation calculation for the value of chargeable property (agricultural land
and buildings) in an internal drainage district.

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)

103



New section 41A Alternative method of calculating annual value of agricultural land and

buildings
797 Subsection (1) provides the power for the appropriate national authorities to make such
regulations.

798 Subsections(3) and (4) set out the provisions the regulations may include when setting
out the new valuation calculation. These provisions detail the different components of the
calculationtoass UUwUT T wYEOUI wOi w? ET EUT T EEOT wxUOxI UUa~>» wlO
the Secretary of State has the necessary powers to stipulate a comprehensive valuation
calculation in secondary legislation.

799 Subsections (7) and (8) set out which IDBs the Secretary ofState or Welsh Ministers can
decide to apply the regulations to. Linked to this, subsection (9) enables the regulations to
allow for an IDB to elect that the regulations apply to them , and for the regulations to
specify a procedure for that election. These provisions mean that, where an issue
associated with the existing valuation calculation only affects certain IDBs in England, the
Secretary of State may provide an alternative calculation which other IDBs may elect to
make use of, if they so choose. However, the provisions also reflect the fact that, in the
future, the calculation may need to be updated for all IDBs (were an issue within the
calculation to affect all IDBs). Subsections(7) and (8) therefore enable a calculation
stipulated in secondary legislation to be applied to all English IDBs in such cases.

800 Subsection(10)(b) enables the Secretary of State to make changes, as a consequence of
these new provisions being added to the LDA. This includes amending, repealing or
revoking provisions in primar y legislation (pursuant to subsection (11)).

801 Subsection(12) places a duty on the appropriate national authority to consult such
persons (if any) as are considered appropriate, taking into account the extent to which the
regulations are likely to affect th e valuation of any chargeable properties.

Clause 87: Disclosure of Revenue and Customs information [jflood3]
802 Clause 87 inserts new sections37A to 37C into the LDA..

New section 37A Disclosure of Revenue and Customs information
803 New section 37A deals with the disclosure of r evenue and customs information.

804 Subsection (1) provides a power to the Valuation Office Agency (VOA) to disclose
Revenue and” UUUOOU Wb Oi OU O Equaifi@ pestnsE w0 B DPw? UEODI apOl u
x U U x OlDBswill require certain d ata to enable them to discharge their statutory duties
and complete the valuation calculations referred to above. The datait is envisaged
qualifying persons will need is the council tax valuation list and the non -domestic rating
list, both of which are compiled and maintained by the VOA and not otherwise publicly
available.

805 Subsection (3) lists the qualifying persons. These are the bodies that will need access to
the certain VOA data as they are involved in completing the valuation calculations for
other land or chargeable property referred to above. The list includes IDBs, the
Environment Agency and the Natural Resources Body for Wales. Paragraph (h) enables
the appropriate national authority, via regulations, to name any other person as a
qualifying pers on.

806 Subsection (4) lists the qualifying purposes (mainly to carry out any functions under
Chapter 1 or 2 of the LDA, or section 75 of the Local Government Finance Act 1988). This
definition captures the key purpose of the statutory gateway, being that qual ifying
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persons are able to carry out the valuations calculations referred to above.

807 Subsection (5) stipulates that regulations, under subsection (3)(h), can only be made with
Ol 1 weoddUl BUwWO!l wUT 1 w" 666PUUPOST UVUwi OUw' 1T Uw, ENT U
New section 37B Restrictions on onward disclosure of Revenue and Customs information

808 New section 37B deals with the restrictions on the onward disclosure of Revenue and
Customs information.

809 Subsection (1) sets out when the onward disclosure of information may be permitted.
This will enable one qualifying person to share the data with another qualifying person
(such as those under new section 37A(30)(d) and (e)) for a qualifying purpose, to enable
one person to complete the valuation calculation on behalf of another.

810 Subsection (2) requires, in certain circumstances, the consent of the Commissioners for
"1 Uw, ENT UUazUw1l YI OUIl wEOGEwW" UUUOOUWET I OUTl wUOT T wo
allowed.

811 Subsection (4) makes it an offence to disclose Revenue and Customs informatim relating
to a person whose identity is specified in the disclosure or can be deduced from it;

subsection (5) provides a defence, in certain circumstances, if a person is charged; and
subsection (6) sets out the criminal sanctions if such a person is fourd guilty.

New section 37C Further provisions about disclosure under section 37A or 37B

812 New section 37C includes provisions stipulating how the disclosure of information
permissible under new sections 37A and 37B relate to certain existing legislation. In
particular, subsections (4) and (5) confirm that certain information disclosed under new
sections 37A and 37B is exempt from disclosure under the Freedom of Information Act
2000.

Part 6: Nature and Biodiversity

Clause 88: Biodiversity gain as condition of planning permission
813 Clause 88refers to Schedule 15, which applies a new general condition to all planning
permissions granted in England, subject to exceptions. This condition requires that a
biodiversity gain plan must be submitted and approved before d evelopment may lawfully
commence.

Clause 89: General duty to conserve and enhance biodiversity

814 Section 40 of the Natural Environment and Rural Communities Act 2006cpthe NERC
Act? flaces a duty on public authorities to have regard for the conservation of
biodiversity when delivering their functions. This clause makes textual amendments to
section 400f that Act, to avoid repeating definitions. The revisions make more explicit the
requirement for public authorities to assess how they can take action to conserve and
enhance biodiversity, and then take these actions. This clause also sets out how public
authorities should abide by the revised duty.

815 Subsection (2) adds to theheading of the biodiversity duty in the NERC Act, setting out
tit EOwUT DU WE U U a wbdiseriihgs td Pcénéetving abdeaharizing? biodiversity.

816 Subsection (3) replaces existing subsectiongA1) and (1) of the NERC Act with new
subsections (Al) to (LF).

817 New subsection (A1) ET | B O1 U wgehdralbibdiveritydbjective 2, which is used in

section 40to direct the activity taken by public authorities under this duty. This extends

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)

105



the duty of public authorities beyond the original NERC Act , which referred only to
conservation, so that it includes the enhancement of biodiversity in England . The aim is to
provide for the enhancement or improvement of biodiversity, not just its maintenance in

its current state.

818 New subsection (1) sets out that, in order to comply with the revised biodiversity duty, a
public authority must periodically consider the opportunities available to improve
biodiversity, across the full range of its functions. This represents a proactive, strategic
assessment of a public authorityz Uwi UOEUDOOUOWUEUT I UwUT EOQOWEOOUDPEIT UE
isolation as required by the original section 40duty.

819 New subsection (1A) sets out the process that the public authority must undertake
following the strategic assessment. It may decide there is no ation it can reasonably take
that is consistent with the proper exercise of its functions. For example, it may decide a
particular action is not possible within existing budget constraints, not good value for
money or conflicts with other priorities. If th ere is action it can take, however, then
paragraph (a) sets out that it must decide how that action can be put into effect, through
appropriate policies and objectives. Paragraph (b) then requires the public authority to
take the action.

820 New subsection (1B) provides further detail on those activities considered to be
contributing to the general biodiversity objective. It establishes that the duty can be
satisfied by adjusting existing policies and objectives, rather than requiring public
authorities to i ntroduce new poli cies or undertake new projects.

821 New subsections (1C) to (1E) establish the frequency with which the public authority
should consider how it can improve biodiversity and then take action. New subsection
(1C) provides that the initial assessment must be completed within one year of the
amended duty coming into force. New subsection (1D) sets out that subsequent
assessments to determine whether there is action it can reasonably takeand what that
action should be, must take place at least e\ery five years. N ew subsection (1E) requires
that the decisions around which policies and objectives can be used to further the
biodiversity objective, as required by subsection (1A)(a), should then follow as soon as is
practically possible.

822 New subsection (1F) explains that, although the requirement is to evaluate opportunities
to fulfil the general biodive UUD Ua wOENIT EUDY I U apublio dudaoty 8 Gde w0 OwUD Ol »
both to carry out a strategic assessment of its policies and specific objectives ando take
action for biodiversity at any interval, as long as this consideration takes place frequently
enough to satisfy new subsections (1C) and (1D).

823 Subsection (4)of clause 89amends an existing reference insection 40(2)of the NERC Act
to ensure it refers to new subsections (1) and (1A)of the same section

824 Subsection (5)of clause 89requires that public authorities consider any relevant Local
Nature Recovery Strategies (LNRSs) as part ottheir strategic assessment otheir
functions, establishing th e relationship between the two measures. LNRSs map existing
important areas for nature and show the opportunities that exist in an area to recover and
enhance nature. LNRSs will support public authorities in deciding the most appropriate
and effective action to take to further the biodiversity objective under new section 40(1A)
of the NERC Act, and in turn subsection (5) will support the implementation of LNRSs.

825 Subsection (6) updai Uw 0T 1T wi R B U U B Odonsdrvig ivEiGEIty B Ky Qicaédingw ?
publi ¢ authorities to give particular focus to the conservation, restoration and
enhancement of species and habitats when deciding the actions to take under the
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biodiversity objective. This particular emphasis on species and habitats reflects their
significance within biodiversity overall, and the wider benefits for nature and society that
can be accrued through actions for species and habitats.

826 Subsection (7) provides that in the case of HMRC, the duty does not apply to its functions
in England alone, but also extends to its functions in Wales. This is to maintain the
amendment made to section 40 by the Environment (Wales) Act 2016.This subsection also
clarifies the spatial extent of the general biodiversity duty, establishing that the territorial
sea adjacentto England falls under the duty.

827 Subsection (8) amends sction 41 of the NERC Act so thatits references tosection 40
correctly reflect the amendments made by this Bill .

Clause 90: Biodiversity reports

828 This clause adds new section 40A to the NERC Act which creates a power for the
Secretary of State to designate public authorities who are required to report on the action
they have taken under the biodiversity objective set out in clause 89. It also defines, at a
high level, the content of the biodivers ity reports and their frequency. These reports will
capture how public authorities with significant landholdings have sought to conserve and
enhance biodiversity, and will contribute to the improvement of information on protected
sites, priority habitats and priority species.

New section 40A Biodiversity reports

829 Subsection (1) sets out the public authorities to which new section 40A applies. The scope
of this reporting requirement is limited in comparison to the general biodiversity duty, as
the latter applies to all public authorities. All local authorities and local planning
authorities, excluding parish councils, will be required to produce biodiversity reports. It
would not be reasonable to require other public authorities with few or no landholdings
to produce reports, and so additional public bodies that must report will be designated by
the Secretary of State in subsequent regulations as stipulated in subsection (8)(a).

830 Subsection (2) requires the public authorities identified in subsection (1) to pro duce
biodiversity reports.

831 Subsections (3) and (4) specify the required content of a biodiversity report. In subsection
(3), paragraphs (a) and (b) set out that this report will both reflect on the action the public
authority has taken under the duty over the reporting period, and look forward to the
actions it will take in the subsequent five -year reporting period. This qualitative
information will be accompanied by quantitative data, as provided by paragraph (c). The
specific data required will be stipula ted in regulations issued by the Secretary of State it
could, for example, include the proportion of local wildlife sites in favourable condition.

In addition to the required qualitative and quantitative information,  paragraph (d) sets
out that the public authority is free to include any other information it considers relevant.
Subsection (4) specifies additional reporting requirements for local planning authorities ¢
namely, the provision of information on biodiversity net gain. Local planning authorities
must give a qualitative summary of the action they have taken to comply with mandatory
biodiversity net gain, and any g ains within their jurisdiction.

832 Subsections (5) to (7) set out the timing andfrequency of reporting. Under s ubsection (5),
the report must be published within 12 weeks after the end of the period that it covers, in
order to ensure that the information shared is up -to-date and relevant upon publication.
Subsection (6) sets out that a public authority must publish its first biodiversity rep ort
within three years of being designated as required to report, although it is at liberty to
decide when to publish within this window. This applies both in cases when the public
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authority is designated on the introduction of clause 90 and when the publi ¢ authority is
brought into scope at a later point. After the first report, subsection (7) establishes that the
public authority must publish subsequent reports at least every five years, though again it
can choose when to publish within this window.

833 Subsection (8) creates a power for the Secretary of State to issue regulations that designate
public authorities as required to report, and to further define what data must be included
in the biodiversity report. This will ensure key quantitative data is report ed in a consistent
fashion across all reports, thereby making comparisons across the reports easier. Having
such data defined in regulations will also allow for it to be updated in the future as
required.

834 Subsection (9) clarifies that the reporting requirement will not apply to public authorities
that do not exercise functions in England.

835 Subsections(10) and (11) establish that the regulations should be issued through a
statutory instrument subject to the negative resolution procedure in Parliament.

836 Subsection (12) clarifies that the definitions within this section are the same as used in the
wider section 40 duty and in clause 89

Clause 91: Local nature recovery strategies for England
837 This clause provides for the creation of Local Natur e Recovery Strategies (LNRSS) in
England, for how the geographical coverage of each LNRS will be determined, and for the
relationship between LNRSs and the biodiversity duty under the NERC Act.

838 Subsections (1) and (2) set out that the requirement for LNRSs applies to England and
that, taken together, all areas of England will be covered by an LNRS.

839 Subsection (3) sets out that the area covered by each LNRS will be determiied by the
Secretary of State. This approach allows flexibility to make sure that the area covered by
each LNRS balances the potentially competing needs tobe ecologically meaningful (that
is, based on the common geographic, geological, topographical or other physical features
that help define the ecology of an area, andof sufficient scale to include a range of habitats
and land uses) and align with existing administrative boundaries. It will also allow
alignment of boundaries between neighbouring LNRS areas to avoid gaps or overlap. It is
anticipated that the area covered by each LNRS will be approximately county -scale, but
with the potential to vary to best accommodate differing local circumstances.

840 Establishment of the area covered by an LNRS is closely linked to agreement onthe
identity of the responsible authority, wh ich will lead on the production of the LNRS. The
process for doing this is set out in clause 2.

841 Subsection(4) states that the area of a local athority, other than a county council, may
not be split between different LNRSs. This requirement reflects the importance of local
authorities in producing and implementing the LNRS , and is intended to make it easier
for individual local authorities to do so by making each LNRS area an aggregate of local
authority areas. This requirement will also facilitate the agreement of individual LNRS
boundaries, and make sure they operate at scales most relevant tdocal authorities.

84231 1 WEOEDPI UwPDOEOQUET EwbPUTI POwWUT 1 wEih subsécbod @O OwoOi w? OOF
County councils are exempted from the general prohibition in splitting local authorities
between LNRSs because of their larger sizeand the potential that not doing so would
result in a de factaequirement that LNRSs conform to county boundaries, irrespective of
ecological or other practical considerations. Whilst in many cases there may be good
reason for LNRS and county council boundaries to align, it is reasonable to anticipate
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situations where this would not be the case.

843 Subsection (5) highlights the relationship between LNRSs and the duty to conserve
biodiversity under section 40 of the NERC Act. The existing duty is modified by this
clauseto require that all public authorities must have regard to any relevant LNRS in the
proper exercise of their functions.

Clause 92: Preparation of local nature recovery strategies

844 This clause sets out the process by which LNRSs are to be prepared, publishd, reviewed
and republished. It also provides a power for the Secretary of State to make regulations
regarding this process.

8452 UEUI EUPOOwphAwWUl OUwOUUwWUT E0wl EET w+-12whbDOOwWEI
EUUT OUuPUa~2d8w3i i wUl @UNRSis @leiauhhtihe x NRS G®publicyU I 1T w
available document.

846 Subsection (2) states that the Secretary of State will appoint the responsible authority for
each LNRS and lists the authorities who may potentially be appointed. In addition to
those local authorities listed at clause 95(2), the Secretary of State may appoint a mayoral
authority, national park (including the Broads Authority) or Natural England.

847 ltis intended that the appointment of the responsible authority will be by mutual
agreement between the Secretary of State and the authority. Where the LNRS area
corresponds with county or mayoral boundaries, it may be that the county council or
mayoral authority would be well -placed to act as responsible authority. Where this is not
the case it wo uld be preferable for the responsible authority to be another local authority,
mayoral authority or national park to foster strong link s between the LNRS and the land
use planning system and to benefit from existing local democratic mechanisms.
Alternative ly, Natural England would act as responsible authority.

848 Subsection (3) requires that the LNRS is reviewed and republished from time to time to
ensure it remains current, relevant and forward -looking. Updates may be periodic or
triggered by the Secretary of State publishing an updated national habitat map under
clause HA(3). Regulations made under subsection (5) may introduce specific requirements
regarding the timings for reviewing and republishing of LNRSs. Information collected
and published under the NE RC reporting duty is expected to provide an important
resource when reviewing and republishing the LNRS.

849 Subsection (4) provides that the Secretary of State can make regulations to introduce
further requirements regarding how LNRSs must be prepared and pu blished; both in the
first instance and in later versions. Subsection (5) provides a nonexhaustive list of some
specific aspects of this process that regulations may provide for. These are:

ﬂ provision of information by a local authority that is not the responsible authority ;
ﬂ agreement of the LNRS by all local authorities within the LNRS area;;

ﬂ the procedure for reaching agreement and resolving disagreements;

ﬂ consultation requirements ; and

ﬂ timings for reviewing and re -publishing of the LNRS .

850 These regulations provide a mechanism for creating consistency and maintaining
standards between LNRSs and for encouraging a broad, collaborative approach to
producing LNRSSs, involving a wide range of stakeholders from public, private and

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)

109



voluntary sectors. Regulations allow for a greater level of detail than would be
appropriate in primary legislation , and can be updated more easily to reflect experience of
good practice.

851 Subsections (6) and (7)set out that regulations made under subsection (4) will be by
statutory instru ment subject to the negative resolution process.

Clause 93: Content of local nature recovery strategies
852 This clause defines the required content of an LNRS, setting out the general nature of the
documents that each LNRS must comprise and the information th at these documents
must contain. It also provides for the Secretary of State to issue statutory guidance to
provide further detail.

853 Subsection (1) provides that each LNRS must include (a) a statement of biodiversity
priorities for the plan area and (b) a | ocal habitat map for the full extent of the area under
the plan, either through one or multiple maps.

854 Subsection (2) specifies what the statement of biodiversity priorities referred to under
subsection (1)(a) must include. The required elements are:

ﬂ a description of the plan area and its biodiversity ;
ﬂ a description of the opportunities for recovering or enhancing biodiversity ;
ﬂ the priorities for recovering or enhancing biodiversity ; and

ﬂ proposals of potential measures relating to those priorities .

855 In combination these elements are intended to provide a comprehensive vision of the
current and future potential biodiversity value of the plan area, and some proposed
practical steps that different bodies may choose to support to help make imp rovements.

856 Subsection (3) specifies what the local habitat map referred to under subsection(1)(b)
must include. The required elements are:

ﬂ national conservation sites;

ﬂ local nature reserves @sdesignated under section 21 of the National Parks and
Accessto the Countryside Act 1949); and

ﬂ other areas that, in the opinion of the responsible authority , are or could become
of particular importance for biodiversity , or where the recovery or enhancement
of biodiversity could make a particular contribution to oth er environmental
benefits.

857 3 1 1 wUnatib@alicdnservation sites? is defined in clause 95(3). National conservation
sites and local nature reserves are treated separately because information on them will be
made available to the responsible authority via different mechanisms. Clause 94creates a
duty on the Secretary of State to provide responsible authorities with mapped information
on national conservation sites, whilst information on local nature reserves is held by local
authorities. Where a local authority is not the responsible authority, a requirement for
them to provide information on local nature reserves to the responsible authority could be
introduced via regulations made under clause 92(4) to make sure that this forms part of
the LNRS.

858 Subsectiongpt A PEA PP AwbDUwbi ECwPUwWUOO] UPOI UwUIl i T UUT EwUO wWE
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opportunity maps that have been produced by local authorities or on their behalf ¢ such
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ecological networHt is intended that LNRSs will build on and seek to accommodate

existing best practice.

859 Subsection (3)(c)(ii) allows for the opportunities included in the local habitat map to
consider other environmental benefits alongside recovering and enhancing biodiversity.
For example, planting a new area of woodland for biodiversity would also sequester
carbon, and potentially reduce the likelihood of flooding downstream. Intentionally
targeting such multip le benefits may prove more cost-efficient and, in turn , such
proposals may be more likely to be acted upon. Statutory guidance made under
subsection (5) provides a mechanism by which approaches to including multiple
environmental objectives could be applied consistently across all LNRSs.

860 Subsection (4) establshes that a local habitat mapthat only partially covers the area
within the plan must correlate to the area of at least one of the local authorities within the
plan area. This is intended to avoid an individual local authority, other than potentially a
county council, from having to contribute to and consider more than one local habitat
map.

861 Subsection (5) allows the Secretary of State to issue guidance on the inforration that an
LNRS must include, in relation to the biodiversity priorities, the local habi tat map or any
other matter. Guidance is intended to assist responsible authorities in preparing an LNRS
and to promote consistency between LNRSs.

862 Subsection (6) sets out that when the responsible authority is preparing an LNRS, it must
have regard to any guidance that has been issued by the Secretary of State under
subsection (5). This gives the guidance issued under subsection (5) greater standing and
effect in achieving its purpose. The issuing of new or revised guidance would not require
a responsible authority to revisit an LNRS that has already been published.

Clause 94: Information to be provided by the Secretary of State

863 This clause introduces a new duty on the Secretary of State to make available certain
information to the responsible authority to assist with the production of the LNRS.

864 Subsection (1) requires the Secretary of State to prepare and publish a national habitat
map for England.

865 Subsection (2) specifies that the national habitat map must contain:
ﬂ national conservation sites; and

ﬂ other areasthat the Secretary of State considers to be of particular importance for
biodiversity.

866 3 I 1 w Unatib@alicdnservation sites? is defined in clause 953). Information on these
sites is held by central government. Other areas of particular importance f or biodiversity
might include locations of scarce habitats or habitats upon which scarce species depend
outside of existing protected sites.

867 Subsection (3) allows for the Secretary of State to review and republish the national
habitat map from time to time . The distribution of different habitat types can be expected
to change over time, and it is anticipated that technology, such as satellite imaging, may
present new options for habitat mapping. Publication of an updated national habitat map
may potentially trigger a responsible authority to review and republish its L NRS, as
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provided for in clause 92 (3).

868 Subsection (4) requires the Secretary of State to provide the responsible authority with
information not captured by the national habitat map that they consider would assist in
the production of the LNRS relating to areas that could either:

ﬂ become of particular importance for biodiversity ; or

ﬂ where the recovery or enhancement of biodiversity could make a particular
contribution to other environmental benefi ts

869 This provision closely mirrors that in clause 93(3)(c), which specifies that such areas are a
required component of a local habitat maps. Whilst the intention is that the very large
OENOUPUawOi wUUET w?EDPOEDYI UUDPUa wierespoddibeODUDIT U? wWEUI
authority through an open collaborative approach, subsection (4) is intended to also allow
the Secretary of State to propose national priorities for an area. This might theoretically
include future landscape scale biodiversity projects.

870 Similarly to clause 93(3)(c)(ii), subsection (4)(b) allows for the opportunities identified to
consider other environmental benefits alongside recovering and enhancing biodiversity.
Thus, areas might include those identified for other environmental reasons t hat could also
have a biodiversity benefit, such as forestry creation.

871 Subsection (5) extends the duty on the Secretary of State to provide the responsible
authority with information to anything else that the Secretary of State holds that the
Secretary of State considers would assist in the preparation of an LNRS. Examples of such
information might include other mapped information, like climate change assessments,
soils, geology or topography that the Secretary of State considers might help the
responsible authority assess the potential of a location for recovering biodiversity.

Clause 95: Interpretation

872 This clause offers clarification on the definition of the terms used in the preceding clauses
on LNRSs.

873 Subsection (1) sets out that thesenterpretations apply to the entirety of this section on
LNRSs.

874 SUEUI EUDPOOwp! A wlBdaliadhOrityld usétting autlihie diferer classifications of
local government to which these clauses apply.

875 Subsection (3) defines the term? OE UD O O E O wE O Q &kiting B tHeeypéd widid) | 2
that must be included. This definition applies at both the local level for the responsible
authority in developing the local habitat map that makes up the LNRS, and also at the
national level for the Secretary of State in providing information to the responsible
authority through the national habitat baseline map.

876 Subsection (4) provides that this Part will commence through regulations.

877 Subsection (5) provides that the territorial extent of these clauses is limited to England
and Wales.

Clause 96: Controlling the felling of trees in England

878 Clause 96introduces Schedule 16, which enables the Commission to create a local land
charge where illegal felling has taken place or a licence has not been corplied with t a
local land charge is a public record and the buyer will take the land subject to the charge.

Clause 97: Local highway authorities in England to consult before felling street trees
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879 Clause 97 inserts new section 96A into the Highways Act 198Q

New section 96A Duty of local highway authorities in England to consult before felling
street trees

880 Subsection(1) requires local highway authorities to consult the public before felling any
street trees. Defra has used the definition of highway authori ty as set out in the Highways
Act 1980 Section 1 This includes the council of a county or metropolitan district,
Transport for London as the highway authority for major roads i n London, and the
council of a London borough for other London roads. Roads managed by other highway
authorities that are not local highway authorities ¢ such as trunk roads managed by the
Secretary of State through Highways England ¢ are out of scope. Only trees on land
legally adopted as a highway, and therefore in scope of local highway authorities
powers/duties, are in scope.

881 Local highway authorities must consult on all street trees they are considering felling,
unless the tree is exempt. If appropriate, several street trees can be consulted on at once.

882 Subsection (2) lays outthe requirement for local highway authorities to consider any
guidance released by the Secretary of State. Government intends to publish guidance to
cover how this duty should be applied and the process that should be used.

883 Subsection (3) sets out trees tat are exempt from the consultation required in this duty.
This means that any tree meeting the criteria as laid out in this subsection would not
require a consultation before being felled. Further explanation of some of the exemptions
have been provided below:

ﬂ The tree size exemption used inparagraph (a) is consistent with the standard tree
size definitions used by the British Tree Nursery sector.

ﬂ The tree is required to be felled under the Plant Health Act 1967. Under this A ct,
statutory plant health notices can be issuedthat require the owner or manager to
eradicate or contain notifiable pests and diseases. This can include felling a tree
and failure to comply can result in enforcement action and prosecution.

ﬂ The tree is required to be felled under any enactment on the basis that the tree is
dangerous. This covers trees that need to be felled urgently because they present
an immediate danger to life or property.

ﬂ The tree is required to be felled in order to comply with section 20 or 29 of the
Equality Act 2010 because the tree is causing an obstruction. This means that a
tree can be felled where it is blocking, or otherwise making the pavement a
danger for disabled people to use. This would result in the footway being
unusable for people with a disabil ity.

ﬂ The tree is required to be felled as part of development authorised either by a
granted planning permission or by an outlining planning permission as defined
by the Town and Country Planning Act 1990. Specific sections of this are
specified in the clauses.

884 7Street tree® are those situated on urban roads as defined under subsection (4).

ﬂ Subsection (1)(a) references section 81 of the Road Traffic Regulation Act 1984,
which specifies a general speed limit for restricted roads. It states that a restricted
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road is one where a speed limit of 30 miles per hour is in place.

ﬂ Subsection (1)(b) references roads that would otherwise have a 30 miles per hour
speed limit but have their speed limit increased to 40 miles per hour. These roads
will also be in scope of the duty to consult.

ﬂ Subsection (1)(c) brings into scope urban streets excluded by the above
definitions, for example because the road, although urban, has a higher speed
limit.

Part 7: Conservation Covenants

Clause 98: Conservation covenants
885 Subsection (1) states that a conservation covenant is so much of an agreement to which
clause 98 applies as is given statutory effect by clause 100.

886 Subsection (2) describes the conditions that an agreement must meet for this clause to
apply. tmustbean ET Ul 1 O1 OUWET UP1 1 OWEWOEOE Opb Ods etwoitO E wE w? Ul U
in clause 99), be in writing signed by the parties, and meet specified conditions. Those
? EOEIUD O 0 wxdndisitidnded by the parties to be for the public good. The
Ol EOPOT woOi w?@UEOPI a0l wWODOE?» wPUWEOYI Ul EwbOWUUEUI E
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887 Subsecton (2) also states that for the agreement to be a conservation covenant it must be
apparent from the agreement that the parties intend to create a conservation covenant.
No particular wording is specified for that purpose. The intention of that requireme ntis to
ensure that agreements do not take effect as conservation covenants contrary to the wishes
of the parties.
8882 UEUI EUPOOwmt AWUUEUT UwOT EVWEwWxUOYDUDOOWOT w? EwdUEC
may require the landowner to do, or not to d o, something on specified land in England, or
require the landowner to allow the responsible body to do something on such land.
Second, it may require the responsible body to do something on such land.

889 Subsection (3) also provides that the landowner must h O OE wE w? GUEODPIT ab Ol wi UUEUI
land to which the provision in question relates and this must be specified in the
ET UI 101 008w w?@UEOPI abOl wi UUEUT » wbUWEwWI UTTT OOEOWC
years (@s set out insubsection (5)). Subsection (5)b) provides that a conservation covenant
can only be created by a lessee during the fixed term of the lease, and not during any
subsequent period of statutory continuation of the lease (for example, under section 24(1)
of the Landlord and Tenant Act 1954).

890 Subsection (4) sets out what qualifies as a conservation purpose. It extends to the natural
1 OYPUOOOI OUwWOT wlT 1 WOEOEOWUUET wEUwx OEOUUVUWEOEwWEODOE
resources, such as water on the land; the land as a place of archaeoldgal, architectural,
artistic, cultural or historic interest; and the setting of the land. The reference to setting
provides for the protection of land around a conservation site, which may affect its
conservation status. For example, the architectural or artistic value of a country house
could derive in part from the landscape in which it is set.

891 Provision of an agreement to which clause 98 applies is given statutory effect if it meets
the conditions in subsection (2)(a), or is ancillary to provision meeti ng those conditions.
Obligations of the landowner or responsible body given statutory effect in that way
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become obligations under a conservation covenant (clause 100(4)(a)).

Clause 99: Responsible bodies

892 As above, a conservation covenant is an agreement btween a landowner and a
responsible body. The responsible body is able to enforce compliance with the
OEOEOPOI Uz UWOEOPT EUPOOUWUOGET UwOT 1 WwEOOUI UYEUDOO
subject to obligations under the conservation covenant.
893 Clause 99E1 I POl Uw? Ul UxOOUDPEOI WEOEDI U2 wEUOWOOWUT T wod
the other hand, bodies which are designated by the Secretary of State. Bodies will need to
apply to be designated. An application from a local authority in England will need to
satisfy the Secretary of State that it is suitable to be a responsible bodyand other bodies
will, additionally, have to satisfy the Secretary of State that at least some of its main
purposes, functions or activities relate to conservation (subsections (3) and (4)).

894 Subsection (6) allows the Secretary of State to revoke a designation by notice in certain
circumstances, including if the relevant body no longer meets the conditions for
designation.

895 The Secretary of State must publish and keep up to datea document setting out the
criteria which will be applied to determine if an applicant body is suitable to be or to
remain a responsible body, which may stipulate that applicants should have a connection
with the United Kingdom. The Secretary of State must also publish and keep up to date a
list of designated responsible bodies.
8962 UEUI EUPOOWpNAWET | DOI UW?ET EUPUa? Ow?EOOUI UYEUDC
clause 99.

Clause 100: Statutory effect

897 This clause gives statutory effect as a conservéion covenant to any provision contained in
an agreement to which clause 98 applies, which is of a qualifying kind, has a conservation
purpose, and is intended by the parties to be for the public good ¢ the qualifying
conditions set outin clause 98(2)(a).

898 This clausealso gives statutory effect to a provision in an agreement to which clause 98
applies that are ancillary to a provision that meets the qualifying conditions. An “?ancillary
provision 7 is a provision that does not itself meet the qualifying con ditions, but is related
to the perform ance of a provision that doest for example, provision for payment for work
done on the land, or provision relating to the way in which work is to be performed.
Ancillary provisions may not themselves have a conservati on purpose or be, taken in
isolation, intended to be for the public good; they are nevertheless closely linked with
provision of the agreement that does meet the qualifying conditions , and so are given
statutory effect along with them. Both provisions that meet the qualifying conditions, and
terms that are ancillary to such provisions, are given statutory effect by clause 100 and are
referred to in the rest of Part 7 as obligations under a conservation covenant (clause
100(4)(a)).

899 This clause also providesthat provision for public access to land that is the subject of a
conservation covenant is to be treated as ancillary to provision given statutory effect by
the clause. Provision for public access to land may not itself meet the qualifying
conditions because it may not itself have a conservation purpose. By treating such
provision as ancillary provision, subsection (2) makes sure that the public access provision
is given statutory effect.

Clause 101: Local land charge
These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)

115



900 Subsection (1) provides that a consevation covenant is a local land charge.

901 As a result, section 5(2) of the Local Land Charges Act 1975 applies. This imposes a duty
upon the responsible body to apply for registration of the conservation covenant as a local
land charge.

902 Subsection (3) amenls the application of section 2 of the Local Land Charges Act 1975 so
as to ensure that a conservation covenant between a lessor and a lessee is not excluded
from being a local land charge.

903 Subsection (4) modifies section 10(1) of he Local Land Charges Act 1975in its applic ation
to conservation covenants. The modifications reflect the fact that a conservation covenant
is effective against subsequent owners of the land only once it has been registered as a
local land charge (see clause 103(5)(b)). This diiers from the general position where the
enforceability of a local land charge is unaffected by whether or not it is registered.
Accordingly, the registering authority cannot incur liability for non  -registration.
However, liability for a defective search result remains in the usual way.

Clause 102: Duration of obligation under conservation covenant
904 This clause provides that each obligation in a conservation covenant has a specified
duration, either as a result of this clause or as a result of an explicit provision in the
agreement.

905 Unless the conservation covenant provides for a shorter period, an obligation under a
EOOUI UYEUPOOWEOYI OEOUwWI EVwI I 11 EQwi OUwUT 1T w?EI T EUOU

ﬂ a period of indefinite duration where the relevant qualifying estate is a freehold
estate; or

ﬂ the remainder of the term where the relevant qualifying estate is a leasehold
estate.

906 Accordingly, a conservation covenant created by a freeholder will be of indefinite
duration unless it provides for a shorter duration. The duration of a conservation
covenant created by a leaseholder cannot exceed the remainder of the term of the lease
but, again, the conservation covenant may specify a shorter term.

Clause 103: Benefit and burden of obligation of landowner
907 This clause setsout who is responsible for complying with an obligation under a
conservation covenant entered into by a landowner and, therefore, the person against
whom any enforcement action can be taken in the event of breach. It also spells out who
may take such action.

908 Subsection (1) provides that an obligation under a conservation covenant is owed by a
landowner to the responsible body under the conservation covenant.

909 Subsection (2) has the effect that a conservation covenant will bind the landowner who
createditepU1 1 1 UUT EwOOwPOwWUOT 1 Ul wOOUT UWEUW?U0T 1T wOUDT POEO!
OEOQEwPi PET wi OEEOI EwlT 1 WOEGEOPOI UwUOOWEUI EUT wbUwp? U
covenant will bind any successors of the original covenantor ¢ that is, anyone who
aE@UPUI UwUOI T wOUDPT POEOWEOYI OEOUOUzUwI UUOEUT wbOwlT 1 w
estate derived from that estate (for example, a lease othe whole or part of the land) ¢
unless one of the exceptions in subsection (5) applies.

910 A conservation covenant will not bind anyone whose interest in the land predates the
conservation covenant. If a freeholder grants a lease, and then enters into a conservation
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covenant relating to the land which is the subject of the lease, and the lessee is not a party
to the conservation covenant, the lessee will not be bound by any obligation of the
landowner under the conservation covenant. On the other hand, where a freeholder enters
into a conservation covenant of indefinite duration and t hen grants a lease of the land
then, unless one of the exceptions in subsection (5) appliesthe leaseholder will be bound
by the conservation covenant throughout the term of the lease.

9112 UEUI EUPOO WK AwWx UOYPE]T UwlUTl EVWEWOEQOEOPOI Uz UwODE
conservation covenant comes to an end on parting with the whole of the estate by virtue
of which he or she is bound by the obligation, or if the land is no longer bound by the
conservation covenant. If the landowner ceases to own only part of the land, he or she will
continue to be bound by the obligation but only in relation to the retained land. If an
obligation is partially discharged, the application of subsection (2)(b) is correspondingly
reduced because the land to which the obligation relates diminishes. In the case of
modification, the obligation continues, but needs to be read as modified as respects the
land to which the modification relates.

912 Subsection (5) provides for three situations in which a successor will not be bound by the
conservation covenant:

913 Subsection (5)(a) provides that a lessee under a lease granted for seven years or less is not
bound by positive obligations under a conservation covenant. Accordingly, where a
freeholder creates a conservation covenant which is registered as a local land chege (as
set out in subsection (5)(b)), and then grants a periodic tenancy, the lessee will be bound
by negative obligations in the conservation covenant but not by positive ones. The same
result follows where a lessee under a lease for more than seven yeas, granted after the
creation of a conservation covenant, holds over on a periodic tenancy after expiry of the
lease. Corresponding results follow where a conservation covenant is created by a lessee
of a term of seven years or more (see clause 98(5) and i | wET | POPUPOOWOI w? GUE
who then sub-lets the land.

914 Subsection (5)(b) provides that a successor will only be bound by a conservation covenant
if it was registered as a local land charge at the time they acquired the land. An estate in
land DUW? EE@UDPUT E2 wi OUwWOT T Ul wxUUxOUTI wEOwWUT 1T wUPOI u
gift, a grant of a lease) even if that disposition is required to be completed by registration
at the Land Registry (subsection (6)).

915 Subsection (5)(c) provides that a siccessor will not be bound by a conservation covenant
if their immediate predecessor was not bound. This could arise in the context of the
discharge of a conservation covenant in respect of part of the land to which it related or
where a conservation covenant is registered late. For example, a landowner, A, and a
responsible body enter into an agreement for a conservation covenant. Before the
responsible body registers the conservation covenant as a local land charge, A transfers
part of the land to B, who later transfers it to C. Even if the conservation covenant is
subsequently registered as a local land charge, C will not be bound by it because B was

subsections @) and (9).

Clause 104: Benefit of obligation of responsible body

916 This clause sets out who has the benefit of an obligation on the part of the responsible
body under a conservation covenant and who can, therefore, enforce it.

917 It provides that such an obligation is owed to the landowner with whom the responsible
bodyenti Ul EwPOUOwWUI | wEOOUI UYEUDOOWEOYI OEOUw@UI i1 U
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in land derived from this. For example, a transferee of the land, or a lessee, can aforce the
Ul UxOOUPEOI WEOEaz UwOEODPT EUPDOOUG W ObPI YI UOwWUT T wOUDT
do so while he or she holds the relevant estate (subsections (3)(b) and (3)(c)).
918 Subsection (4) ensures that if a successor to the original covenantor is at bound by
certain obligations ¢ in particular, by positive obligations because he or she holds a lease
for less than seven yearst then that successor will not take the benefit of any of the
Ul UxOOUPEOI wEOEaz UwOEODPT EUDGabosuUl EVWEUIT wEOEDOOEUA
Clause 105: Breach of obligation
919 Subsections (1) and (2) set out what amounts to a breach of negative and positive
obligations, respectively. Where a landowner undertakes a negative obligation , they must
not breach or allow others to breach it. Where they take on a positive obligation there is a
responsibility to ensure that it is performed. These will be relevant considerations where
the landowner grants a lease of the land after the creation of the covenant.

Clause 106: Enforcement of obligation
920 Clause 106 sets out the remedies that are available in proceedings for the enforcement of
an obligation under a conservation covenant. It also provides that when considering, in
the context of an application for equitable relief, what remedy is appropria te, the court
must take into account any public interest in the performance of the obligation concerned.

921 Contract principles apply to awards of damages (subsection (3)), and in particular the
rules that determine remoteness of damage. Contractual damagescompensate the
claimant for loss; and, in most cases the direct loss to the responsible body as a result of
breach of an obligation in a conservation covenant may be insignificant. For that reason, it
is expected that in most cases the remedy sought will be an injunction, or an order for
specific performance of the obligation. In considering claims for an injunction , the court
has discretion to award damages instead, and in that context it is expected that a
consideration of the public interest will be par ticularly significant.

922 Subsection (4) enables the court to award exemplary damages where a landowner has
breached obligations. This is to ensure that a landowner is not able to profit from a breach
of an obligation in a conservation covenant ¢ for example, by developing the land in
contravention of the covenant in circumstances where compensatory damages may be
very small. In such circumstances, the court can make an award of damages that will strip
the landowner of any profit from the beach of covenant.

923 Subsection (5) provides that the limitation period in respect of an action for breach of an
obligation under a conservation covenant is the same as the limitation period under
section 5 of the Limitation Act 1980 for an action founded on simple contract. This means
that any proceedings in respect of a conservation covenant cannot generally be brought
after the expiration of six years from the date on which the cause of action accrued.

Clause 107: Defences to breach of obligation

924 Clause 107 sets out defenceto proceedings for breach of an obligation under a
conservation covenant. These are: where the breach occurred because of something

emergency to prevent loss of life or injury (for example, to control flood water)( subsection
(2)(b)), or in circumstances where it is not possible to comply with an obligation under a
conservation covenant without breaching a statutory control applying as a result of the
designation of the land for a public purpose (subsection (1)(c)).

925 The lastdefence will only be available if the land was designated for a public purpose
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after the conservation covenant was created (subsection (3)) and, in the event that the
defence is relied on only becaus of a failure to obtain authorisation that would have
enabled compliance with the obligation, the defendant can show that he or she took all
reasonable steps to obtain such an authorisation (subsection (2)).

926 For example, land may be subject to aconservation covenant which requires the
landowner to carry out specified works , and the land, or part of it, may be subsequently
designated as a Site of Special Scientific Interest (SSSI). The works specified in the
conservation covenant are likely to damage the special interest features for the site and
cannot be done without the consent of Natural England. Natural England refuses consent.
If the landowner carries out the works required by the conservation covenant he or she
will commit an offence under s ection 28P of the Wildlife and Countryside Act 1981. In
these circumstances the landowner could rely on this latter defence.

927 Subsection (4) provides that the defence of statutory authority applies to conservation
covenants. The intention is that when a public body such as a local authority acquires, and
uses, land in accordance with its statutory powers it can override a conservation covenant
that binds the land, in the same way that it can override an easement affecting the land.

Clause 108: Discharge of obligation of landowner by agreement
928 This clause provides that the responsible body under a conservation covenant and a
landowner bound by (or having the benefit of) a conservation covenant can by agreement
discharge any of the relevant land from the obli gation (insofar as it relates to the
OEOQEOP Ol U AtagredmBniEtd doAhés must be in writing signed by the parties and
identify the relevant land, obligation and qualifying estate.

929 If the whole of the land to which an obligation of the landowner u nder the conservation
covenant relates is discharged from the obligation, the effect is to modify the covenant or,
if it is the only obligation under the covenant, to discharge it. Rules 8(1) and (2) of the
Local Land Charges Rules 1977 require details tobe given to the registering authority in
relation to the Local Land Charges Register following the modification or discharge of a
registered charge.

930 If an area of land is discharged from an obligation of the landowner under the
conservation covenant, the effect will be that the obligation relates to a smaller area of
land because some land will have been freed from the obligation. Clause 103(4)(a) ensures
that a landowner is no longer bound by an obligation in respect of land which has been
discharged from it.

Clause 109: Release of obligation of responsible body by agreement
931 This clause provides that a person to whom a responsible body owes an obligation under
a conservation covenant may agree with the responsible body to release it from the
obligation. T his can be done in respect of part or all of the relevant land.

932 If the responsible body under a conservation covenant is released from an obligation
under the covenant, that is a modification of the covenant for the purposes of rules 8(1)
and (2) of the Local Land Charges Rules 1977. As above, the details of the modification
have to be given to the registering authority in relation to the Local Land Charges
Register.

Clause 110: Modification of obligation by agreement
Subsection (1) creates a means of moiflying an obligation by agreement between the
responsible body and a landowner bound by (or having the benefit of) an obligation under a
conservation covenant. The power can be exercised in relation to any of the land in respect of
which the landowner is b ound by, or entitled to the benefit of, the obligation under the
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conservation covenant.

933 Subsection (2) means that an obligation under a conservation covenant cannot be
modified such that, had the relevant provision (as modified) been included in the origin al
agreement, it would not have met the qualifying conditions for having effect as a
provision of a conservation covenant (that is, the conditions in clause 98(2)(a). For
example, an obligation could not be modified so that it does n ot serve a conservatin
purpose.

934 Subsection (3) sets out the requirements for the form and content of the agreement, and
subsection (4) provides that any modification will bind the parties to the agreement and
their successors in respect of any of the land to which the obligation, as modified, relates.

935 For example, X enters into a conservation covenant and then transfers part of the land to
Y, leases another part to Z, and retains part of the land. The original obligation may,
following devolution of parts of the originalland Obp &1 Uz Uwb OUIT Ul UUOWEDPOE W7 Ows
enters into an agreement with the responsible body to modify the obligation. This
particular modification will only bind X. It will not bind Y and Z as they are not parties to
the modification agreement. In the case of X (and his or her successors), the obligation
under the conservation covenant is then read with the modification. In the case of Y and Z
(and their successors), the obligation under the covenant has effect without modification.

936 Rules 8(1) and (2) ofthe Local Land Charges Rules 1977 require details to be given to the
registering authority in relation to the Local Land Charges Register following the
modification of a registered charge.

Clause 111: Discharge or modification of obligation by Upper Tribunal

937 Clause 111 gives effect to Schedule 1,Avhich makes provision about the discharge or
modification of an obligation under a conservation covenant on application to the Upper
Tribunal.

938 An application for discharge or modification may , in some circumstances, be found
useful as a response to proceedings brought to enforce an obligation under a conservation
covenant. Subsetion (2) gives a personwho is the subject of enforcement proceedingsthe
right to apply to the High Court or the county court for an order giving permission to
apply to the Upper Tribunal and suspending the enforcement proceedings in the
meantime.

939 Subsection (3) provides that an application cannot be made under section 84(1) of the Law
of Property Act 1925 to discharge or modify an obligation under a conservation covenant.
This ensures that obligations under a conservation covenant are modified or discharged
by the Lands Chamber of the Upper Tribunal only on the basis designed for conservation
covenants.

Clause 112: Power of responsible body to appoint replacement
9402 UEUI EUPOOwphAwli OEEOI Uwl0T 1 wUI UxOOUDPEOI WwEOEawUOET U
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covenant by agreement in writing signed by the appointor and appointee (subsection (2)).
A conservation covenant can exclude the power to do this.

941 Subsection (3) provides that where the conservation covenant has been registereds a
local land charge, the transfer to the appointee only has effect if the appointor gives to the
Chief Land Registrar (or, in the case of land in an area in relation to which section 3 of the
Local Land Charges Act 1975 has not yet taken effect, the autority responsible for the
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appropriate local land charges register) sufficient information to enable the Registrar (or
appropriate authority) to amend the register, as it is required to do by rule 8(2) of the

Local Land Charges Rules 1977. In the case ofand in an area in relation to which section 3
of the Local Land Charges Act has not yet taken effect, subsection (3) does not apply
where the appointor is itself the registering authority (which may be the case where the
responsible body is a local authority (subsection (4)).

942 Subsection (5) describes the effect of the appointment. It transfers to the appointee the
benefit of every obligation of the landowner under the conservation covenant and the
burden of every obligation of the responsible body. This is subject to the qualification in
subsection (6) that the transfer of a conservation covenant does not transfer to the
appointee any rights or liabilities in respect of an existing breach of an obligation under
the conservation covenant. It only has effectin relation to future performance. The
appointee cannot take, or continue, enforcement action in respect of a breach which pre
dates the transfer. If the breach is a continuing one the appointee may be able to take
enforcement action in respect of the continuing breach after the transfer.

943 Subsection (7) requires the appointee to give notice of its appointment to every person
who is bound by an obligation of the landowner under a conservation covenant.

Clause 113: Body ceasing to be a responsible body
944 This clause deals with the situation where the responsible body under a conservation
covenant ceases to be a qualifying body or ceases to be designated as a responsible body
under clause 99(1)(b) (clause 99(6) sets out the grounds on which the Secretary dtate
may revoke a designation). There is no specific provision for the situation where a
responsible body has itself ceased to exist because in these circumstances it will cease to
be a qualifying body and, therefore, automatically be captured by this pr ovision.

945 Subsection (2) provides that in such circumstances the body will cease to be the
responsible body under the covenant.

946 Subsection (3) describes what happens in these circumstances. The benefit of every
obligation of the landowner under the covena nt and the burden of every obligation of the
responsible body under the covenant will transfer to the Secretary of State. The transfer
does not have effect as regards any rights or liabilities in respect of an existing breach of
obligation. It only has eff ect in relation to future performance (subsection (4)).

947 Subsection (5) provides that, when the transfer described in subsection (3) takes place, the
Secretary of State becomes the custodian of the conservatiomovenant until either they
appoint another responsible body and transfer the conservation covenant to it, or decide
to take on the role of responsible body.

948 Subsection (6) provides that as custodian the Secretary of State may elect to become the
responsible body under the conservation covenant by giving written notice to every
person who is bound by an obligation of the landowner under the covenant.

949 Subsection (7) gives the Secretary of State the power as custodian of a conservation
covenant to enforce any obligation of the landowner under the coven ant in respect of
land, and to exercise any power that was conferred on the responsible body in respect of
such land.

950 Subsection (8) states that no enforcement action can be taken against the Secretary of State
during t he period for which they are the custodian of a conservation covenant or
subsequently in respect of the period of custodianship. The Secretary of State will only
become liable to perform the obligations of the responsible body under the conservation
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covenant if they make an election under subsection (6).

Clause 114: Effect of acquisition or disposal of affected land by responsible body
951 Generally when land that is burdened by an obligation or interest (for example, a
restrictive covenant or an easement), and the land that benefits from that interest, come
into the same ownership, the interest comes to an end. If the land subsequently returns to
separate ownership, the interest does not revive. This is known as the doctrine of unity of
seisin, or unity of ownership.

952 By contrast, clause 114 provdes that where the responsible body under a conservation
covenant acquires anestatein land to which an obligation under the covenant relates, this
does not extinguish the obligation. The responsible body is bound by the obligation.
When the responsible body disposes of land, the obligation remains in force.

Clause 115: Effect of deemed surrender and re-grant of qualifying estate

953 Clause 115 requires that a conservation covenant be created by a landowner who holds a
PQUEODI abOl wl UUE Uh theiagréeméni rélaie® FhOdt alityidyestatemnbst
be a freehold, or a lease granted for a term of more than seven years.

954 Clause 115 sets out what is to happen where the qualifying estate is a lease whiclis
surrendered and re-granted by operation of law . This takes place in circumstances where
a radical amendment to its terms is agreed between the lessor and lessee. In particular,
where the lessor and lessee agree an extension of the term of the lease, there is a deemed
surrender and re-grant. Special provision is needed owing to the role in this Part of the
qualifying estate. The position of successors under clauses 103 and 104 depersiupon
those successors holding the qualifying estate. But the qualifying estate ceases to exist on a
surrender and re-grant.

955 Clause 115 provides that in these circumstances, clauses 103, 104 and 108 are to be read
EUwPi wOT 1 w?@UEOPI abOl wi UUEUI 2 wPUwWEwWUT I 1T U1 OET wOOwU
operation of law. Accordingly, the tenant of the extended lease, and successors, remairs
liable under the conservation covenant.

956 However, clause 102 is not affected. The duration of the conservation covenant therefore
remains unchanged: it will either be the length of the original lease (that is, the default
period under clause 102(2)(b)) or such shorter period as the parties originally agreed
(under clause 102(1)).

Clause 116: Land passing as bona vacantia
957 Due to the feudal origins of land law, land can revert back to the Crown as bona vacantia,
that is, as ownerless property. This occurs in particular where a person dies intestate and
no one is entitled to his or her estate under the intestacy rules (contained in the
Administration of Estates Act 1925), or where a company is dissolved. In these
circumstances property becomes vested in the Crown.

958 Clause 116 provides for what happens if an estate in land to which an obligation under a
conservation covenant relates passes as bona vacantia. It replicates the general rule of land
law in relation to property that vests in the Crown by operation of law , by providing that
the Crown is not liable under an obligation in a conservation covenant until it takes
possession or control of the land or enters into occupation of it. If the Crown subsequently
transfers the interest to another, that person will be the new landowner for the purposes
of clauses 103(3)(b) and 104(1)(b).

Clause 117: Declarations about obligations under conservation covenants
959 Subsection (1) gives the High Court, the county court or the Upper Tribunal, on
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application of any person interested, the power to make a declaration as to the validity of
a conservation covenant, whether land is subject to an obligation under a conservation
covenant, who is bound by or has the benefit of such an obligation, and the true
construction (that is, meaning) of such an obligation. It will be for the court or the Upper
Tribunal to decide whether an applicant has sufficient interest to make an application. The
power to make a declaration extends to any agreement or order that modifies a
conservation covenant. A person might seek a declaration under subsection (1) in
circumstances where they needed to know the staus of a conservation covenantt for
example, in order to resist an action enforcing a breach or because the land waswanted
for a different use.

960 Subsection (2) provides that an application cannot be made under section 84(2) of the Law
of Property Act 1925 in respect of an obligation under a conservation covenant.

Clause 118: Duty of responsible bodies to make annual return

961 Clause 118 requires a responsible body to make an annual return to the Secretary of State,
specifies certain information that the return should contain , and provides the Secretary of
State with a power to specify by regulations other information that must be provided as
part of the annual return.

962 Subsection (4) gives the Secretary of State the power to specify by regulations the
information to be included in an annual return , the twelve month period to which the
return is to relate, and the date by which the return is to be made.

963 Subsection (5) clarifiesthat the information so specified by the Secretary of State must
relate to the responsible body, its activities, its conservation covenants, or the land
covered by its covenants.

Clause 119: Crown application

964 This clause gives effect to Schedule 18which provides that the provisions on
conservation covenants in the Bill apply to Crown land, and modifies th ose provisions
insofar as they apply to Crown land.

Clause 120: Index of defined terms in Part 7
965 Clause 120 sets out an index of definitions of terms used in this Part

Clause 121: Consequential amendments relating to Part 7
966 Clause 121 gives effect to Schedule 19 which makes consequential amendments.

Part 8: Miscellaneous and General Provisions

Clause 122: Amendment of REACH legislation
967 Clause 122introduces Schedule 2Q paragraph 1 of which gives the Secretary of State the
power to amend the Articles of the REACH Requlation, as amended by theREACH Exit
Statutory Instrument . The provision excludes certain Articles, including those which set
out the fundament al aims and principles of the REACH Regulation.

968 The REACH Enforcement Regulations 2008pUT 1T w?1$ "' w$ O OUET 01 O0w11
were made under section 2(2) of the European Communities Act 1972. Section 1 of the
European Union (Withdrawal ) Act 2018 repeals the European Communities Act 1972. This
means that after exit day there will not be any power to amend the REACH Enforcement
Regulations. Clause 122 and paragraph 2 ofSchedule 20 give the Secretary of State the
power to amend the REACH Enforcement Regulations.

969 Clause 122extends, and applies, to the whole of the United Kingdom.
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General provisions

Clause 123: Consequential provision

970 Clause 123confers on the Secretaryof State a regulation-making power to make further
consequential amendments which arise from this Bill or regulations made under it .
Regulations that make consequential provision may amend, repeal or revoke an
enactment. Any regulations that amend or repeal primary legislation are subject to the
affirmative procedure. Any other regulations under this clause are subject to the negative
procedure. Equivalent powers are provided for Scottish and Welsh Ministers and for
DAERA, subject to respective legislative competence.

Clause 124: Regulations

971 Subsection (1) provides that, where regulations are made under this Bill (apart from
Commencement regulations), those regulations may make supplementary, incidental,
transitional or saving provision. Subsection (1)(b) aso allows regulations to make
different provision for different purposes or places.

972 This clause also provides that regulations made under this Bill are to be made by
statutory instrument or statutory rule (Northern Ireland only). Where regulations made
by the Secretary of State are subject to the negative resolution procedure, they are subject
to annulment in pursuance of a resolution of either House of Parliament. Where such
regulations are subject to the affirmative resolution procedure, a draft of the r egulations
must be laid before Parliament and approved by a resolution of each House of Parliament.
The clause contains equivalent provision for regulations made by Welsh Ministers,
Scottish Ministers and DAERA.

Clause 125: Crown application

973 This Bill does not contain any provision to exempt the Crown from its requirements.
Subsection (2) of this clausesets outthat, where this Bill amends or repeals other
legislation, the Crown is bound by that provision to the same extent as in the amended or
repealed legislation.

Clause 126: Financial provisions
974 Costs from the Environment Bill will include, but are not limited to:

ﬂ The establishment and running of the Office for Environmental Protection .

ﬂ Additional activit ies for public bodies, such as local authorities; arms-length
bodies (for example, Environment Agen cy and Natural England); other
government departments (for example, additional costs for the justice system and
additional responsib ilities for policymakers across government); and Defra.

ﬂ Additional resources to support the delivery of activities, such as enforcement
officers and policymakers.

ﬂ Infrastructure and other assets, such as estates costs for the Office for

Environmental Protection , and enhanced IT systems to deliver certain measues

Clause 127: Extent
975 Clause 127 setut the extent of the Bill. Annex A provides further information.

Clause 128: Commencement

976 Part 8 of the Bill (Miscellaneous and General Provisions) will come into force on the day
this Bill is passed. Subsection (2) sets out those provisions in the Bill which will come into
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force two months after the day this Bill is passed.

977 Subsection (3) sets out those provisions which will come into force on such day as the
Secretary of State may by regulations appoint. Corresponding provision is made in
respect of Welsh Minsters and Scottish Ministers respectively in subsections (4) and (5).

978 DAERA also has a corresponding commencement power, the details of which are
provided for in subsection (6). Exercise of that power is subject to the consent of the
Secretary of State in the cases described in subsection (7). Subsections (8) and (9) provide
that exercise of the power is through statutory rule subject to the affirmative procedure.

979 Subsection (10) allows for commenceanent regulations or orders to appoint different days
for different purposes or places.

Clause 129: Transitional or saving provision

980 This clause provides that Commencement regulations made under this Bill may also
make transitional or saving provision. Subsection (8) allows those regulations to make
different provision for different purposes or places. Equivalent powers are provided for
Scottish and Welsh Ministers and for DAERA, subject to respective legislative
competence.

Clause 130: Short title
981 This clause confirms the short title of the Bill.

Schedule 1: The Office for Environmental Protection

982 This Schedule sets out further information on the composition of the OEP, established as
a statutory corporation and due to be classified as a Non-Departmental Public Body
(NDPB), and prescribes how it is to operate. The provisions in this schedule relate to
OPOPUUI UPEOWOYI UUPT T OOwWUT 1 wEOEazUwbOx1I UEUPOOEOw

and functions.

Membership

983 Paragraph 1 covers the membership of the Board that governs the OEP. The provisions in
this paragraph aim to ensure a balance between ministerial accountability and
independence in making appointments to the body, an d between non-executive and
executive involvement in the governance of the body.

984 Sub-paragraph (1) provides that the new body will co nsist of a non-executive Chair and
between two and five other non-executive members,and a Chief Executive (who is to be
thh w EEOQUOUDPOT w. I I PET UwOi wOT 1T wEOEAWEOGEWUT 1 UIT OU
use of public funds) and between one and three other executive members. The makeup of
the Board will ensure a balance of non-executive and executive members. Settingthe
maximum size of the Board at ten members enables the body to have a strategic focus
while ensuring that the required expertise can be fully represented across the Board.

985 Sub-paragraph (3) requires the Secretary of State and the OEP to ensure, so far as
practicable, that the number of hon-executive members is at all times greater than the
number of executive members, in order to ensure effective strategic oversight and
ministerial accountability.

Appointment of non -executive members

986 Paragraph 2 provides for the appointment process of the non-executive members of the
board. Provisions in this paragraph aim to ensure a balance between ministerial
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the body.
987 Sub-paragraph (1) provides for the non -executive members (including the Chair) to be
appointed by the Secretary of State. This is usual practice for appointments to NDPBs,
including other bodies which hold government to account such as the Equality and
Human Rights Commis sion .The appointments process will be in accordance with the
Governance Code for Public Appointments . The Code will ensure that members are
appointed through a fair and open process. The regulation of appointments against the
requirements of this Code is carried out by the Commissioner for Public Appointments.

988 Sub-paragraph (2) places a duty on the Secetary of State to consult the Chair before
appointing the other non -executive members. This ensures that the Chair is involved in
the decision. Sub-paragraph (3) places a duty on the Secretary of State to have regard to
the desirability of specific expert ise being met across all nonexecutive members of the
OEP (including the Chair), when nominating and appointing the non -executive members.
3T PUwWwPbUwBbOUI OEIT E wl O wletutive inamberskedllectivélyl have e z UwO OO
expertise required for effectiv e strategic oversight of its statutory functions. Non -executive
directors will need to meet a range of essential criteria as part of the public appointments
process.

989 Sub-paragraph (4) clarifies that non-executive members may not also be employees of the
OEP, by virtue of their non -executive status. This enables them to hold the executive
members to account.

Appointment of executive members
990 Paragraph 3 provides for the appointment of the executive members of the board.
991 Sub-paragraph (1) sets outthat the chief executive will be appointed by the non -executive
members of the OEP, other than the first chief executive who will be appointed by th e
Chair. This provision is to ensure that the first CEO appointment can be made ahead of

other non-executives being appointed, in order to assist with the set up activities of the
OEP.

992 Sub-paragraph (2) provides for the other executive members to be appointed by the OEP.

993 Sub-paragraph (3) requires that the Secretary of State be consulted on the appointment of
the Chief Executive, since the Chief Executive is to be the Accounting Officer of the OEP.

994 Sub-paragraph (4) clarifies that executive members are empoyees of the OEP. The body
will be expected to follow the guidance for good practice for corporate governance for
public bodies.

Terms of membership

995 Paragraph 4 sets outthe basis on which members (both non-executive and executive) can
be appointed to, and removed from, the OEP. Appointments will be made in accordance
with the Governance Code for Public Appointments.

996 Sub-paragraph (2) specifies that civil servants may not be appointed as members of the
OEP, as a nonCrown entity.

997 Sub-paragraph (3) requir es that non-executive members be appointed for a fixed term of
no more than five years.

998 Sub-paragraph (4) requires the Secretary of State to have regard to the desirability of
securing that the appointments of non-executive members expire at different times in
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order to ensure strategic continuity and to spread the administrative workload of
appointing and inducting new board members .

999 Sub-paragraph (5) provides that non -executive members may be reappointed once they
reach the end of their term of office.

1000 Sub-paragraph (6) explains the terms for termination of anon-l 81 EUUDP YT wdl OEI Uz U
appointment. Sub-paragraph (c) explains the conditions under which the Secretary of
State may remove a nonexecutive member from office.

Remuneration of non-executive members

1001 Paragraph 5 places a duty on the OEP to pay its honexecutive members any
remuneration, allowances and compensation (for example, in the event of being removed
from office) as determined by the Secretary of Statein consultation with the Chair.

1002 This will be in accordance with the Corporate Governance Code for Central
Departments 2017, which requires non -executive members of public bodies to comply
with the guidance for approval of senior pay issued by HM Treasury . This reflects the fact
that non-executive members are public appointments by the Secretary of State paragraph
1(2)), and helps to maintain the relative independence of the non-executive members
within the OEP, as the OEP does not make decisions on their remuneration arrangements.

Staffing and remuneration

1003 Paragraph 6 gives the OEPthe power to appoint and make other arrangements for staff
as it determines; and to pay its staff any remuneration and allowances as it determines.
This will also be done in accordance with the public sector pay and terms guidance. This
arrangement gives the OEP independence in how it recruits and pays its staff, without
approval from ministers. Sub - paragraph (2) provides for the Chair to determine the terms
of the CEO when making the first appointment.

1004 Sub-paragraph (4) places a duty on the OEP to make pensions arrangements for its
members and staff with the approval of the Secretary of State.

1005 Sub paragraphs (5 and (6) ensure that the OEP is able to take part in the Civil Service
Pension Scheme for its employees.

Powers

1006 Paragraph 7 gives the OEP the power to do anything it thinks appropriate for carrying
out its functions without interference or approval from ministers, except for accepting
gifts of money, land or other property, or forming, participating in forming, or investing
in, a company, partnership, joint venture or other similar form of organisation. This
provides the OEP with sufficient independence f rom government when carrying out its
functions.

Committees

1007 Paragraph 8 gives the OEP the power to establish committees to, for example, provide
advice or carry out an OEP function. These may include people who are neither board
members nor employees. Suchcommittee members may be paid but may not have a vote
on the committee. This will allow the body to gain access to additional specialised
expertise to support any of the functions or strategic direction of the body.

Delegation to members, committees and employees

1008 Paragraph 9 gives the OEP the power to delegate any of its functions other than the
approval of key documents, reports and advice to Ministers, and key decisions related to
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the enforcement function. Functions other than these may be delegated toa member,
employee or committee, in accordance with a delegation policy that it will determine. This
provides the body with adequate independence to delegate functions without interference
from ministers and ensures that decisions can be taken at the mostappropriate level.

Procedure

1009 Paragraph 10 gives the OEP the power to determine its own procedures, such as
arrangements for decision making (other than the meeting quorum set out in sub -
paragraph (2)), as part of ensuring its operational independence from government. Sub-
paragraph (3) provides that proceedings will not be made invalid by a vacancy in the
membership or the incorrect appointment of any member for example due to conflicts of
interest. This ensures that processes and decisiormaking are not disrupted by situations
UT ECwOEaAawOOUWET wbbUT POWUT T w. $/ zUWEOOUUOOS

Funding

1010 Paragraph 11 places a duty on the Secretary of State to fund the OEP sufficiently to
perform its functions, and gives the Secretary of State the power to provide furt her
financial assistance to the body, for example by way of grants to be used for a specific
purpose related to operational delivery or achievement of functions. Funding will be
provided to the OEP in the form of grant in aid, which will be set out as a separate line in
the overall estimate of the Department for Environment, Food and Rural Affairs to ensure
adequate transparency.

Annual report

1011 Paragraph 12 places a duty on the OEP to prepare an annual report as soon as possible
at the end of each financid year; to arrange for the report to be laid before Parliament; and
to publish it. This provides transparency on the performance of the body against its key
statutory functions and its strategic plan, helping to ensure accountability for the exercise
of its powers and its use of public funds.

Annual accounts

1012 Paragraph 13 is intended to ensure independent oversight, transparency and ministerial
accountability for use of public funds.

1013 Sub-paragraphs (1) to (3) place a duty on the OEP (and the Chief Executive as
Accounting Officer) to keep proper accounting records and prepare an annual statement
of accounts. The latter includes an assessment of whether the OEP received sufficient
funds to carry out its statutory functions in the relevant financial year. This provision is
intended to provide further transparency around the funding of the OEP and ensure it is
funded sufficiently to carry out its functions.

1014 Sub-paragraph (4) places a duty on the body to send these accounts as soon as
reasonably practicable after the end of the relevant financial year to the Secretary of State
and the Comptroller and Auditor General. Sub -paragraph (5) requires The Comptroller
and Auditor General to certify a nd report on the accounts, and send the certified
statement and report to the Secretary of State and the OEP. Sulparagraph (6) mandates
that the OEP must then arrange to lay these documents before Parliament.

, 1 E Ob Ofinamédl yesr-
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1016 Paragraph 15 clarifies that the OEP is not part of the Crown, unlike government
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departments. This is customary for NDPBs, and is intended to ensure that the body can
act independently of government a nd is capable of properly enforcing against
government. The body will be staffed by public servants rather than civil servants.

Independence of the OEP
1017 Paragraph 16 x OEET UWEWEUUa wOOwoOPOPUUI UUwUOQwT EYIT wUI T E
independence when carrying out functions in relation to the OEP.

Disqualification from membership of legislatures

1018 Paragraph 17 subjects OEP members to the House of Commons Disqualification Act
1975, which restricts membership of the House of Commons to certain categories of
people. Consequently, people who are members of the OEP board will be disqualified
from becoming members of the House of Commons until they cease to be members of the
OEP. This is customary for members of certain bodies, including NDPBs. Paragraph 18
subjects OEP members to the equivalent legal obligation in Northern Ireland, the
Northern Ireland Assembly Disqualification Act 1975.

Public records

1019 Paragraph 19 subjects the OEP to the Public Records Act 1958, which governs public
records in the UK.

Freedom of information
1020 Paragraph 20 subjects the OEP to the Freedom of Information Act 2000, which governs
OT1 wxUEOPEZUWEEET UUwOOwWDhOI OUOEUDPOOWI 1 OEwEawx UE
Investigation by the Parliamentary Commissioner
1021 Paragraph 21 requires the OEP to comply with the Parliamentary Commissioner Act
tuNt A QOwWUOET Uwpkpl PET wUOT 1T w/ EUODPEOI OUEUaw. OEUEUOEOuw
administrative actions.
Public sector equality duty

1022 Paragraph 22 provides for the OEP to be subject to the Equality Act 2010. TheOEP will
be subject to the public sector equality duty, which requires public bodies and others
carrying out public functions to have due regard to the need to eliminate discrimination,
to advance equality of opportunity and foster good relations between p eople who share a
protected characteristic and those who do not.

Schedule 2: Improving the natural environment: Northern

Ireland
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environment in recent times, there remain substantial environmental challenges which
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Outcomes are to be realisedt in particular Outcome 2: ?We live and work sustainably ¢
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1024 These challenges include waste management and the development of a circular
economy; waste crime; air quality; | ocal environmental quality (for example, litter and
dilapidated buildings); biodiversity loss; soil quality; greenhouse gas emissions/ climate
change; water quality (including the impact of nitrogen and phosphorus run -off); single
use plastic waste; and ammoniaemissions.

1025 In order to provide a strategic framework to tackle these challenges and to reaffirm its
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1026 The Department launched a public discussion on a future Environment Strategy for
Northern Ireland in September 2 019, with a view to producing its first Environment
Strategy in 2020. Subject to the approval of the Northern Ireland Executive, it is intended

Part 1. Environmental Improvement Plans

1027 The duties included in Schedule 2 provide a statutory basis for future environmental
improvement plans relating to Northern Ireland. These duties are intended to work
together for the purpose of seeking to significantly improve the natur al environment.
Specifically, Schedule 2 requires the Department, in consultation with other relevant
departments, to: produce and maintain an environmental improvement plan which is
reviewed and, if appro priate, updated at least every five years; publish a statement on the
data it will obtain to determine whether the natural environment (or elements of it) are
improving; and report progress towards environmental improvement to the Northern
Ireland Assembly on an annual basis.

Environmental Improvement Plan s

1028 Paragraph 1 introduces a duty on the Department to prepare a plan for significantly
improving the natural environment. It states: what the plan must do; what the plan must
contain; who must be consulted; and enables the plan to relate to a specified timeperiod
or to be of no specified duration.

1029 Sub-paragraphs (1) and (2) introduce the requirement to have an environmental
improvement plan for significantly improving the natural environment.

1030 Sub-paragraph (3) enables the environmental improvement plan to r elate to a specified
time period or to be of no specified duration.

1031 Sub-paragraph (4) specifies that the environmental improvement plan must set out the
steps that the Department and other Northern Ireland departments intend to take to
improve the natural environment.

1032 Sub-paragraph (5) allows the environmental improvement plan to include measures that
EQaw- OUUT 1 UOw( Ul OEQEWEITI xEUUOI OUwbOUI OEUVUwWUOWUEOIT wh
of the natural environment. Enjoyment may be increased through educatio n and public
awareness of the natural environment both past and present, natural systems and
processes through which organisms interact with their surroundings.

1033 Sub-paragraph (6) requires the Department to consult with such other Northern Ireland
departments as it considers appropriate as part of the process of preparing an
environmental improvement plan. These may be departments who are taking steps to
improve the environment or those whose policy remits might be impinged upon by those
taking steps.

1034 Sub-paragraph (7) requires the Department to publish an environmental improvement
plan and lay this in the Northern Ireland Assembly within 12 months of paragraph 1
coming into force.

1035 Sub-paragraph (8) states that all references in Schedule 2 to the current envionmental
improvement plan are to the environmental improvement plan that is in effect at the time.
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Annual reports on environmental improvement plans

1036 Paragraph 2 establishes a duty on the Department to produce annual reports on the
implementation of the en vironmental improvement plan and on whether the environment
is improving. It explains when and how these reports should be published.

1037 Sub-paragraph (1) requires the Department to prepare annual reports on the
implementation of the current environmental imp rovement plan.

1038 Sub-paragraph (2) requires that these reports must describe what has been done to
implement the plan and consider whether the natural environment (or aspects of it) is
improving during the period to which the report relates. Consideration as to whether the
environment (or aspects of it) has improved must have regard to information gathered
under paragraph 5.

1039 Sub-paragraph (3) specifies the period of time annual reports on an environmental
improvement plan must relate to, which is 12 months.

1040 Sub-paragraph (4) requires the Department to lay each annual report in the No rthern
Ireland Assembly within four months of the end of the period to which it relates.

1041 Sub-paragraph (5) requires the Department to publish annual reports laid before the
North ern Ireland Assembly under Paragraph 2.

Reviewing and revising environmental improvement plans

1042 Paragraph 3 provides for the review and revision of environmental improvement plans.
It establishes a duty on the Department and a timeline to complete a review (and, if
appropriate , to revise the plan), in consultation with other relevant departments. It also
specifies what must be considered in undertaking this review.

1043 Sub-paragraph (1) establishes a duty on the Department to review the plan and if it
considers it appropriate then to revise the plan.

1044 Sub-paragraph (2) specifies that the first review of an environmental improvement plan
must be completed within 5 years of its publication (in respect of the first plan) or its start
date (in respect of any other plans). This is considered to be sufficient time for: progress to
be made against the plan; the monitoring of the environment to assess improvement; and
early results to be obtained. This time should also allow for any weaknesses and gaps in
the plan and required policy changes to be identified which may require a revision to the
plan.

1045 Sub-paragraph (3) provides that further reviews of an environmental improvement plan
must be undertaken within every five -year period.

1046 Sub-paragraph (4) specifies what the Department must consider when reviewing an
environmental improvement plan. These are: the steps that have been taken to deliver the
plan; improvements in the natural environment (or aspects of it); and what else should be
done to improve the environment. The De partment must have regard to the data obtained
under paragraph 5 and reports from the Office for Environmental Protection when
considering whether the environment (or aspect s of it) has improved. The Department
will be at liberty to consider other relevant information, reports or commentary in
completing its review.

1047 Sub-paragraph (5) requires the Department to consult with such other Northern Ireland
departments as it considers appropriate as part of the process of reviewing or revising an
environmental improvement plan. These departments may be those who are taking steps
to improve the environment or those whose policy remits might be impinged upon by

These Explanatory Notes relate to thevironmensill as introduced in the House of Commonsl5 October
2019(Bill 3)

131



those taking steps.

1048 Sub-paragraph (6) requires that when the Department has completed a review and
determined it appropriate to revise the plan, then this revised plan must be laid in the
Northern Ireland Assembly along with a statement explaining what revisions have been
made and why.

1049 Sub-paragraph (7) requires that if the Department completes a review but does not
consider it appropriate to revise the plan then it must lay in the Northern Ireland
Assembly a statement to this effect and the reasons for this. Whilst the Department is
required to complete a review within the 5 year timeline there is no duty to revise the plan
if a revision is not considered appropriate. This allows for a revision to the plan to be
delayed if the Department considers it appropriate, but such a decision must be justified
to the Northern Ireland Assembly.

1050 Sub-paragraph (8) requires the Department to publish any documents laid in the
Northern Ireland Assembly under sub -paragraphs (6) and (7) following a review of an
environmental improvement plan.

1051 Sub-paragraph (9) specifies that a review is to be considered completedwhen the
documents prepared under subsections (6) and (7) have been laid in the Northern Ireland
Assembly and published. This is the completion date for the purpose of meeting the
requirement to complete a review within five years of a plan being published or previous
review. It also becomes the start date for the next five-year time period for completing the
subsequent review.

1052 Sub-paragraph (10) clarifies that when the environmental improvement plan is revised
in accordance with this paragraph, then references to an environmental improvement
plan in this Schedule include the now revised environmental improvement plan.

Renewing environmental improvement plans

1053 Paragraph 4 provides for the Department to, in consultation with other relevant
departments, replace the environmental improvement plan with a renewed version in
such circumstances where the environmental improvement plan relates to a specified
period as stated in the plan itself.

1054 Sub-paragraph (1) specifies that paragraph 4 applies where an environmental
improvement plan relates to a period specified in the plan itself.

1055 Sub-paragraph (2) requires the Department to prepare a new environmental
improvement plan before the point at which the current plan comes to an end.

1056 Sub-paragraph (3) requires the new plan to start no later than the end of a previous plan,
ensuring there is no gap between plans.

1057 Sub-paragraph (4) sets out what the Department must consider before the current
environmental improvement plan can be renewed. These arehe steps that have been
taken to deliver the current plan; improvements in the natural environment since the
beginning of the period to which the old plan relates; and what else should be done to
improve the environment after the end of the period to which the previous plan relat ed.
The Department must also consult such other Northern Ireland departments as it
considers appropriate as part of the renewal process. The Department must have regard to
the data obtained under paragraph 5 and reports from the Office for Environmental
Protection when considering whether the environment has improved and is at liberty to
consider other relevant information, reports or commentary.
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1058 Sub-paragraph (5) requires the Department to publish and lay all new environmental
improvement plans in the Nort hern Ireland Assembly at or before the end of the period to
which the previous plan relates.

1059 Sub-paragraph (6) refers to the replacement of the plan and specifies when the previous
plan ends and the new plan begins. At its earliest, this will be when the p lan has been laid
in the Northern Ireland Assembly and published , but if the period to which the new plan
relates is specified in the new plan it will be the start of that period. Sub -paragraph (3)
requires that the new plan begins no later than the end of the previous plan.

Environmental monitoring
1060 Paragraph 5 establishes a duty on the Department to obtain and publish data for the
purpose of environmental improvement. The metrics will measure outcomes achieved
through the implementation of the environmenta | improvement plan and inform updates
to the plan.

1061 Sub-paragraph (1) establishes a duty on the Department to ensure that appropriate
monitoring data is obtained to assess whether the natural environment (or elements of it)
is improving in line with the cur rent environmental improvement plan.

1062 Sub-paragraph (2) requires the Department to publish and lay a statement in the
Northern Ireland Assembly explaining the types of data to be collected for the purposes
identified in sub -paragraph (1).

1063 Sub-paragraph (3) requires the first statement under sub-paragraph (2) to be laid within
four months of this Paragraph coming into force.

1064 Sub-paragraph (4) allows for changes to be made to the statement at any time. This may
be necessary if it becomes clear to the Departmenthat additional data is needed or that
current measures do not adequately assess environmental improvement. Such a revised
statement must also be published and laid in the Northern Ireland Assembly.

1065 Sub-paragraph (5) requires the Department to publish any data that it obtains under
sub-paragraph (1).

Part 2: Policy statement on environmental principles

1066 Part 2 of Schedule 2 makes similar provision for Northern Ireland as clauses 16 to 18 do
for England.

Policy statement on environmental principles
1067 Paragraph 6(1) requires the Department of Agriculture, Environment and Rural Affairs
(?the Department? A w0 Owx Ul xEUl wEwx OOPEAwWUUEUI O OUwOOwUI
means that the Department must draft the policy statement in line wit h requirements in
paragraphs 6 and 7.

1068 Sub-paragraph (2) provides specific information on what the environmental principles
policy statement must include. The policy statement will provide information for
Northern Ireland departments on the interpretation an d proportionate application of the
environmental principles when developing policies. Proportionate application of the
principles means that action taken should be comparable to the potential benefit or risk
applying in a specific case.

1069 Sub-paragraph (3) sets out that the Department may explain in the statement how other
considerations should be taken into account by Northern Ireland departments when they
are interpreting and applying the environmental principles. For example, it may be
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