TERRORIST OFFENDERS (RESTRICTION
OF EARLY RELEASE) BILL

EXPLANATORY NOTES

What these notes do

These Explanatory Notes relate to the Terrorist Offenders (Restriction of Early Release) Bill as
introduced in the House of Commons on 11 February 2020 (Bill 88).

These Explanatory Notes have been produced by the Ministry of Justice in order to assist the reader of
the Bill. They do not form part of the Bill and have not been endorsed by Parliament.

® These Explanatory Notes explain what each part of the Bill will mean in practice; provide
background information on the development of policy; and provide additional information on

how the Bill will affect existing legislation in this area.

® These Explanatory Notes might best be read alongside the Bill. They are not, and are not

intended to be, a comprehensive description of the Bill.
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Overview of the Bill

1. The purpose of the Terrorist Offenders (Restriction of Early Release) Bill is to ensure that
terrorist offenders are not automatically released before the end of their custodial term
without agreement of the Parole Board.

2. The provisions in the Bill change the release point for offenders who have committed a
relevant terrorism offence and refer those offenders to the Parole Board at the two-thirds point
of the sentence. The changes will apply to offenders currently serving a custodial sentence for
terrorist offences, as well as to future terrorist offenders who receive a standard determinate
sentence or (in England and Wales) sentence for offenders of particular concern (SOPC). This
will include terrorist offenders aged under 18 who have been, or in the future will be,
sentenced under section 91 of the Powers of Criminal Courts Sentencing Act 2000 (which is a
fixed term sentence and applies to offences where an adult over 21 could receive a sentence of
14 years or more) or children detained in solemn proceedings under section 208 of the
Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”) in Scotland. The Bill does not
retrospectively alter a serving offender’s sentence as imposed by the court, or alter the
maximum penalties for offences.

Policy background

3. Terrorism offenders can receive a variety of sentences depending on the offence committed,
and dangerousness. Many receive a determinate sentence, where prisoners are entitled to be
released on licence once they have served one half of their sentence. They continue to serve
their sentence in the community on licence until the expiry of the sentence. Others in England
and Wales receive a SOPC, under which prisoners may be considered for release by the Parole
Board once they have served one half of the custodial element of their sentence. In England
and Wales, those assessed as dangerous may receive an extended determinate sentence (EDS)
under which they may be considered for release by the Parole Board once they have served
two-thirds of the custodial element of their sentence. In Scotland, offenders receiving
Extended Sentences may be considered for release after serving half of the custodial element
of their sentence. Extended sentences and SOPCs have a custodial term and a separate
extended licence set by the court as part of the sentencing exercise. There are also some former
release provisions that still apply to older sentences from the Criminal Justice Act 1991 and
older types of extended sentences imposed before the current EDS regime came into force
which retain previous release arrangements.

4. Release arrangements in Scotland changed in 2016; long term sentences imposed before that
point resulted in automatic release at the two thirds point if the prisoner had not been
released earlier on a Parole Board recommendation. Since that change, those serving extended
sentences have remained eligible for release from the half way point but without automatic
release before the end of the custodial term.

5. Following the events at Fishmongers” Hall on 30 November 2019, the government announced
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a new approach to the sentencing and management of terrorist offenders.’ This included:

¢ Introducing longer sentences for the most serious dangerous terrorist offenders and
ending early release for other serious dangerous terrorist offenders;

e Anoverhaul of prisons and probation, to include tougher monitoring conditions and
doubling of counter-terrorism probation officers;

o Counter-Terrorism Police funding to be increased by £90 million for 2020/21; and

e A review of support for victims of terrorism, including an immediate £500,000 to the
Victims of Terrorism Unit.

The government is also launching an independent review of the way different agencies, including
police, probation service, and the security services investigate, monitor and manage terrorist
offenders — called Multi Agency Public Protection Arrangements (MAPPA).

Many of these measures are underway, and those focused on ensuring the most serious and
dangerous terrorist offenders spend longer in prison, with strengthened licence periods, will be
included in a new Counter-Terrorism (Sentencing and Release) Bill.

In January, Parliament passed the Release of Prisoners (Alteration of Relevant Proportion of
Sentence) Order 2020 which amends in England and Wales the automatic release point from half-
way to two-thirds of the sentence for those convicted of a relevant violent or sexual offence (defined
within the Order as an offence listed in Part 1 or 2 of Schedule 15 of the Criminal Justice Act 2003 for
which the maximum penalty is life) and sentenced to a standard determinate sentence of 7 years or
more. This will come into effect on 1 April 2020 and will apply to persons sentenced on or after that
date.

Fast-track legislation

9.

10.

11.

The government intends to ask Parliament to expedite the parliamentary progress of this Bill. In its
report, Fast-track Legislation: Constitutional Implications and Safeguards, the House of Lords Select
Committee on the Constitution recommended that the government should provide more
information as to why a piece of legislation should be fast-tracked.2

Why is fast-tracking necessary?

The Bill will come into force on Royal Assent. This legislation is needed urgently to put appropriate
safeguards in place before further terrorist offenders are released from prison There are prisoners
due for automatic release before the end of February 2020 who fall into this cohort of terrorist
offenders who present a particular risk to the public.

The incidents at Fishmongers Hall on 30 November 2019 and in Streatham on 2 February 2020
demonstrate that the United Kingdom faces an unpredictable risk to public safety from released
terrorist prisoners. Following the incident in Streatham on 2 February the government decided to
take immediate action to end the automatic release of terrorist offenders before the end of their

1 https://www.gov.uk/government/news/tougher-sentencing-and-monitoring-in-government-overhaul-of-terrorism-
response

2 House of Lords’ Constitution Committee, 15th report of session 2008-09, HL paper 116-I, para. 186

These Explanatory Notes relate to the Terrorist Offenders (Restriction of Early Release) Bill as introduced in the
House of Commons on 11 February 2020 (Bill 88)



sentence. This Bill will apply to all serving prisoners, as well as those sentenced in the future.

What is the justification for fast-tracking each element of the bill?

12. The Bill is brief and the reasons for the fast-tracking of its provisions are set out above.

What efforts have been made to ensure the amount of time made available for

parliamentary scrutiny has been maximised?

13. Itis necessary to secure Royal Assent before any further prisoners who may pose a serious
threat are released under the law as it stands. The government will ask the House of
Commons to pass the Bill before Parliament goes into recess on 14 February. The House of
Lords will consider the Bill after returning from the February recess on 24 February. Given the
need to prevent further terrorist prisoner releases, it has not been possible to give Parliament
more time to scrutinise this short Bill.

To what extent have interested parties and outside groups been given an opportunity
to influence the policy proposal?

14. With the need to pass the legislation ahead of forthcoming releases from prison, it has not

been possible to give interested parties and outside groups an opportunity to influence this
short Bill.

Does the Bill include a sunset clause (as well as any appropriate renewal procedure)?

If not, why does the government judge that their inclusion is not appropriate?

15. The Bill does not include a sunset provision. The government wants to provide clarity about
the point at which existing and future terrorist offenders will be subject to discretionary
release, and a sunset clause would risk uncertainty and confusion for prisoners and for prison
authorities.

Are mechanisms for effective post-legislative scrutiny and review in place? If not,

why does the government judge that their inclusion is not appropriate?

16. No post-legislative scrutiny is planned. However, the government intends to introduce a
Counter-Terrorism (Sentencing and Release) Bill later in this Session.

Has an assessment been made as to whether existing legislation is sufficient to deal

with any or all of the issues in question?

17. Yes. Currently, the law is clear that in England and Wales terrorist offenders serving standard
determinate sentences, and in Scotland those serving short term sentences of under four years
are eligible for automatic release, without Parole Board discretion, at the half way point of
their sentences. Legislation is therefore urgently required to change the existing law on
automatic release of convicted terrorists.

Has the relevant parliamentary committee been given the opportunity to scrutinise
the legislation?

18. The House of Commons has not yet agreed the membership in this Parliament of the Joint
Committee of Human Rights, the departmentally-related select committees which scrutinise
the Ministry of Justice and the Home Office, or the Intelligence and Security Committee of
Parliament.
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19.

20.

21.

22.

23.

Legal background

Sentences of imprisonment are generally served part in prison and part in the community. Under
current legislation, prisoners in England and Wales must be released in accordance with the
provisions contained in the Criminal Justice Act 2003 (“the 2003 Act”) and the legacy release
provisions of the Criminal Justice Act 1991 which are restated in Schedule 20B of the 2003 Act. In
Scotland, prisoners must be released in accordance with the terms of the 1993 Act.

The following fixed-term sentences (which are explained further below) attract automatic release or
a right of consideration for release by the Parole Board at the halfway or two-thirds point:

e Standard Determinate Sentences (SDS) where the prisoner is released automatically at the
halfway point on licence.

e In Scotland short-term custodial sentences (under four years) have automatic release at the
half way point and long-term sentences (four years and above) have discretionary release
from the halfway point

e Sentence for Offenders of Particular Concern (SOPC) (England and Wales only) where the
prisoner is eligible to be considered for release by the Parole Board at the halfway point of the
custodial term.

e Extended Determinate Sentences (EDS) where, as initially enacted in 2012, some prisoners
were subject to automatic release at the two-thirds point of the custodial term (since 2015, the
EDS was amended to provide for discretionary release by the Parole Board between two-
thirds and end points for all EDSs imposed).

e Extended Sentences (in Scotland) where the prisoner is eligible to be considered for release by
the Parole Board at the halfway point; for such sentences imposed before 1 February 2016, the
prisoner was entitled to automatic release at the two thirds point of the custodial term.

e Extended Public Protection sentences (EPPs): (England and Wales only) which were the type
of extended sentences that applied before the EDS was introduced in 2012 and, in the later
version of the EPP (imposed between 2008 and 2012), release is automatic at the halfway point
of the custodial term, and in the earlier version (pre-2008) release was via the Parole Board at
that point.

e Discretionary Conditional Release (DCR) sentences (England and Wales only) which applied
under the Criminal Justice Act 1991where release is via the Parole Board at the halfway point
and automatic at the two-thirds point.

Standard Determine Sentences. In England and Wales section 244 of the 2003 Act places a duty upon
the Secretary of State to release those serving standard determinate sentences on licence once they
have served half of their sentence. This is known as automatic release. Automatic release historically
applied to short term prisoners (those with sentences of less than 4 years) under section 33(2) of the
Criminal Justice Act 1991.

In Scotland section 1 of the 1993 Act requires the Scottish Ministers to release a short term prisoner
automatically at the half way point of their sentence. For long term prisoners serving standard
determinate sentences, they are eligible for discretionary release at the halfway point, and the duty
to automatically release occurs six months before the end of the sentence if the prisoner has not been
released earlier. Prior to 1 February 2016, such prisoners were also eligible for release at the halfway
point, but automatically released at the two thirds point.

The Criminal Justice and Courts Act 2015 introduced the SOPC in England and Wales, which applies
automatically to offenders convicted of a specific sexual or terrorist offence (as listed in Schedule
18A of the 2003 Act), where the courts decide the seriousness threshold for applying a life sentence,
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24.

25.

26.

27.

and the dangerousness threshold for applying an EDS, have not been met. Under section 244A of the
2003 Act, offenders serving these sentences must be released on licence at the end of their custodial
term, but the Parole Board has the discretion to release from the halfway point if satisfied that the
offender’s detention is no longer necessary for the protection of the public. As part of the SOPC, a
further 12-month licence period is imposed to follow the custodial term, to manage the assessed risk
the offender poses.

The 2003 Act created new extended sentences (EPP) imposed under sections 227 and 228 of the 2003
Act (since replaced by the EDS). EPPs are subject to the release arrangements of section 247 of the
2003 Act. As enacted, release was subject to Parole Board discretion at the halfway point of the
custodial term. In 2008 the Criminal Justice and Immigration Act 2008 altered that mechanism so
that instead of referral to the Board at halfway point, release would be automatic at the halfway
point.

The EDS, introduced by the Legal Aid, Sentencing and Punishment of Offenders Act 2012, is an
extended sentence imposed under sections 226A or 226B of the 2003 Act. Like the EPP, the Court
imposes a custodial term commensurate with the seriousness of the offence for which the offender
has been convicted and an extended preventative licence. The Court may impose an EDS where an
offender has committed a specified violent, sexual or terrorist offence (as listed in Schedule 15 to the
2003 Act) and the courts find the offender to be ‘dangerous’. The Court sets a custodial term and an
extended licence period. Under the EDS, an offender must be released at the end of their custodial
term, but the Parole Board has the discretion to release from the two-thirds point if satisfied that the
offender’s detention is no longer necessary for the protection of the public. As enacted, and prior to
13 April 2015, if the custodial term of an EDS was for a period of less than 10 years, and the offence
was not listed in Schedule 15B to the 2003 Act, release was automatic at the two-thirds point — with
no Parole Board consideration. This was amended by the Criminal Justice and Court Act 2015 which
provided for Parole Board consideration of the release of all EDS sentenced offenders sentenced after
that Act came into force. Fixed term recall does not apply to the EDS sentence, so even when recalled
EDS prisoners cannot be re-released automatically.

In Scotland, extended sentences were introduced under the Crime and Disorder Act 1998 which
inserted section 210A into the 1995 Act. Under section 210A the Court may impose an extended
sentence if it is intending on passing a determinate sentence in relation to a sexual offence of any
length, or a violent or terrorism offence of four years or more, and considers that the terms of a
standard sentence would not be adequate for the purpose of protecting the public from serious harm
from the offender. An extended sentence is made up of a custodial term and an extension period set
by the Court (up to ten years). Prisoners subject to an extended sentence are eligible for release by
the Scottish Ministers on a recommendation from the Parole Board at the halfway point. Before
commencement of the Prisoners (Control of Release) Scotland Act 2015 on 1 February 2016 prisoners
were entitled to automatic release at the two thirds point; since that time, automatic release is at the
end of the custodial term.

Schedule 20B of the 2003 Act contains release provisions which continue to apply to those serving
sentences imposed under the Criminal Justice Act 1967 and the Criminal Justice Act 1991. Offenders
sentenced under the 1967 and 1991 Acts are subject to discretionary conditional release. Offenders
sentenced under these provisions before 3 December 2012 for offences committed before 4 April
2005, who received a sentence of 4 years or more for an offence listed in Schedule 15 to the 2003 Act,
are subject to automatic release on licence at the two-thirds point, if not released by the Parole Board
at the halfway point. The licence expires at the three-quarters point. Schedule 20B also includes the
release provisions for those who continue to serve the now repealed EPP sentences.
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28.

29.

30.

31.

Territorial extent and application

Clause 10 sets out the territorial extent of the Bill (the jurisdiction of which the law forms a part). The
provisions of the Bill extend and apply (where the law produces a practical effect) to England, Wales
and Scotland. Counter-terrorism is a reserved matter, although prisons and sentencing (including
release provisions) are devolved to Scotland and Northern Ireland. The Bill will apply to those
convicted of relevant terrorist offences in Scotland, and Northern Ireland and who are subsequently
transferred into the jurisdiction of England and Wales.

The Bill relates to reserved matters in Scotland and excepted matters in Northern Ireland, as it
contains “special provisions for dealing with terrorism”: see paragraph B.8 of Schedule 5 to the
Scotland Act 1998, and paragraph 17 of Schedule 2 to the Northern Ireland Act 1998. However,
prisons and sentencing (including release provisions) are devolved to Scotland and Northern
Ireland.

There is a convention that Westminster will not normally legislate with regard to matters that are
within the legislative competence of the Scottish Parliament, the National Assembly for Wales or the
Northern Ireland Assembly without the consent of the legislature concerned. The government is of
the view that a Legislative Consent Motion will be required from the Scottish Parliament on the basis
that the Bill alters the executive functions of the Scottish Ministers in relation to release of prisoners.

See the table in Annex A for a summary of the position regarding territorial extent and application in
the United Kingdom. The table also summarises the position regarding legislative consent motions.
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Commentary on provisions of Bill/Act

Clause 1: Eligibility for release on licence of terrorist
prisoners: England and Wales

32. The release on licence of offenders serving fixed-term sentences is governed by provisions

33.

34.

35.

36.

37.

38.

contained in Chapter 6 of Part 12 of the Criminal Justice Act 2003. Clause 1(2) creates a new
release provision, section 247A, applying to all relevant terrorist offenders, standardising their
first eligible release point to the two-thirds point of their sentence (or the custodial element of
it in the case of an SOPC or extended sentence), and referring all such offenders to the Parole
Board for consideration of whether they are safe to release after that point.

New section 247A(1) applies the new release provision to relevant terrorist offenders serving a
fixed term sentence. New section 247A(2) provides that a relevant offence is a counter-
terrorism offence specified in the new Schedule 19ZA, or any other offence specified in that
Schedule where the court found a terrorist connection under section 30 or section 31 (for
Scotland) or section 32 (for armed services offences) of the Counter-Terrorism Act 2008, whilst
also making it clear that the changes apply to both existing and future sentences, during the
custodial period. It will not apply to those already released.

New section 247A(3) places a duty on the Secretary of State to refer relevant offenders to the
Parole Board and specifies that reviews must take place at the two-thirds point (for extended
sentences and SOPCs this is two-thirds of the custodial part of the sentence imposed by the
court), and then at least every two years where the Board’s decision is not to release the
offender.

New section 247A(4) requires that the prisoner may only be released from the two-thirds
point of the custodial period, and only once the Parole Board has directed it. New section
247A(5) makes it clear this can only take place once referral has been made and the Board has
determined that the prisoner is safe to be released.

For adult and youth offenders serving an extended determinate sentence, an extended
sentence for public protection or a SOPC, new section 247A(6) and (7) place a duty on the
Secretary of State to release these offenders on licence at the end of their custodial term if
discretionary release is not directed by the Parole Board before that point.

New section 247A(8) contains definitions of the relevant periods. New section 247A(8)(c)
ensures that the new release requirement for the relevant sentence is carried through and
applied when the prisoner is also serving another sentence, whether concurrently or
consecutively. New section 247A(9) provides for relevant offenders who have already begun
their parole review process before commencement of the Bill, bringing them into the scope of
the provisions for subsequent referrals to the Board. New section 247A(10) makes it clear that
those offenders who have already received a release direction from the Board, who remain in
prison for reasons such as awaiting a place in an Approved Premises, are unaffected by the
Bill provisions.

Subsection (3) of clause 1 inserts Schedule 19ZA to the 2003 Act. Schedule 19ZA lists the
terrorist and terrorist connection offences which the new provisions apply to.

Clause 2: Disapplication of existing release provisions:
England and Wales

39.

This clause makes changes to existing legislation to ensure that other provisions function as

These Explanatory Notes relate to the Terrorist Offenders (Restriction of Early Release) Bill as introduced in the
House of Commons on 11 February 2020 (Bill 88)



they should, where they rely on reference to the release provisions in Chapter 6 of Part 12 of
the 2003 Act.

40. Subsections (2), (3), (4),(6) and (7) disapply the current release provision regime for those
terrorist prisoners who will now be released under section 247A.

41. Subsection (5) excludes such terrorist prisoners from being released early on Home Detention
Curfew.

Clause 3: Eligibility for release on licence of terrorist
prisoners: Scotland

42. Clause 3 sets the same parameters for release of terrorist offenders in Scotland, via
amendment to the Criminal Proceedings (Scotland) Act 1993. For specified terrorist offences it
places a duty on the Scottish Ministers to refer offenders to the Parole Board from the two
thirds point of their sentence

43. Subsection (2) inserts a new section 1AB into the 1993 Act, setting out that where a prisoner
(other than one serving a life sentence) is serving a sentence in respect of terrorist and
terrorist-related offences set out in new Schedule 1A (inserted by subsection (3)), the Scottish
Ministers must refer them to the Parole Board from the two thirds point of the sentence or,
where they have previously been referred, no later than two years following the last such
reference.

Clause 4: Disapplication of existing release provisions:
Scotland

44. Clause 4 makes changes to other provisions in the 1993 Act to disapply various existing
release provisions in Scottish law which apply to prisoners who will be released under section
1AB and which would otherwise result in automatic release.

Clause 5: Setting of licence conditions for terrorist
prisoners: England and Wales

45. The effect of clause 5 is to transfer responsibility for setting licence conditions to the Secretary
of State when the automatic release point is reached at the end of the custodial term of a SOPC
or extended sentence in England and Wales.

Clause 6: Consequential amendments relating to

transitional cases: England and Wales

46. Clause 6 amends the transitional provisions of Schedule 20B to the Criminal Justice Act 2003.
Schedule 20B preserves applicable release provisions for those sentences which have been
repealed, but still apply to prisoners serving their sentences.

47. Paragraphs 5 and 6 of Schedule 20B save the Parole Board discretionary release point at
halfway and provide for automatic release at two-third point of the sentence. The
amendments in subsections (2) and (3) of clause 6 carve out those terrorist prisoners now
subject to release under section 247A so that paragraphs 5 and 6 of Schedule 20B no longer
apply to those prisoners and they will be released in accordance with the new section 247A.

48. Subsection (2)(b) reframes the terms used in extended sentences to describe the custodial part
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49.

50.

of the sentence to apply for this cohort of offenders consistently with the rest of section 247A.

Subsections (4) and (5) preserve the current licence arrangements for those previously subject
to the release arrangements of paragraphs 5 and 6 of Schedule 20B, but who now will be
released under section 247A and possibly at a point after the licence would have ended.

Subsection (6) ensures that for offenders serving an extended sentence under section 85 of the
Powers of the Criminal Courts Sentencing Act 2000, the full extended licence period will be
served if a prisoner is released under section 247A after the three-quarter point of the
sentence.

Clause 7: Other consequential amendments: England and
Wales

51.

52.

53.

54.

55.

56.

57.

Subsection (1) preserves the two-thirds release point and Parole Board referral for offenders
serving sentences subject to release under section 247Aat the same time as a youth detention
and training order.

Subsections (3) and (4) exclude this cohort of terrorist offenders from the post-sentence
supervision regime.

Subsection (5) excludes this cohort of prisoners from the early removal scheme for foreign
national offenders.

Subsection (6) ensures an offender who has already been removed from the UK for
deportation purposes who would have fallen into scope of section 247A if they had not been
removed is subject to new section 247A provision if they return before the end of the sentence.

Subsection (7) ensures that where a prisoner is serving multiple sentences consecutively the
two-thirds point referral to the Parole Board is preserved for sentences subject to section 247A
release.

Subsection (8) re-establishes the definition of ‘requisite custodial period’ for this cohort of
offenders in the Interpretation provision for Chapter 6 of the 2003 Act.

Subsection (9) adds section 247A to section 128 of the Legal Aid, Sentencing and Punishment
of Offenders Act 2012 which allows for all parole release test provisions in Chapter 6 of Part
12 of the 2003 Act to be altered by secondary legislation.

Clause 8: Transitional provision for terrorist prisoners
subject to supervised release orders: Scotland

58.

59.

This clause provides for the situation where a Court has imposed a Supervised Release Order
(SRO) under section 209 of the 1995 Act on a prisoner currently serving a sentence for terrorist
offence.

Where a terrorist offender is currently due to serve such an order on release, subsection (2)
provides that, if the offender is released only at the end of the sentence, the SRO will be
revoked. Under subsections (3) and (4) if the prisoner is released before the end of their
sentence, the SRO will come into effect upon release but not extend beyond the end of the
custodial sentence in line with section 209(7) of the 1995 Act.

Clause 9: Consequential amendments: Scotland
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60. Clause 9 makes consequential provision so that the licence period of a short-term prisoner
released under new section 1AB lasts until the end of their sentence.

Clause 10: Extent, commencement, transitory provision

and short title
61. Subsections (1) to (3) of clause 10 set out the territorial extent of the Bill.

62. Subsection (4) sets out that the Act comes into force upon Royal Assent. Subsection (5) clarifies
that any references to paragraphs of Schedule 4 to the Space Industry Act 2018 are not to come
into force until those provisions do.

Schedule 1: Terrorist Offences Carrying Restricted
eligibility for release on licence

63. Schedule 1 inserts Schedule 19ZA into the 2003 Act. New Schedule 19ZA lists the offences
which identify an offender as a “terrorist offender”, thereby bringing them into the provisions
of the Bill. Part 1 lists the relevant offences under counter-terrorism legislation, in the
Terrorism Act 2000, the Anti-Terrorism, Crime and Security Act 2001, the Terrorism Act 2006,
the Counter-Terrorism Act 2008, the Terrorism Prevention and Investigation Measures Act
2011, and the Counter-Terrorism and Security Act 2015. Paragraph 7 expands paragraphs 1 to
6 offences to include attempt, conspiracy, aiding and abetting etc, of those offences. Paragraph
8 includes equivalent historic terrorist offences.

64. Part 2 lists relevant offences that may be considered to have a terrorist connection under
section 30 or 32 of the Counter-Terrorism Act 2008.

Schedule 2: Terrorist offences carrying restricted
eligibility for release on licence: Scotland

65. Schedule 2 inserts Schedule 1A into the 1993 Act. New Schedule 1A lists the offences which
identify an offender as a “terrorist offender”, thereby bringing them into the provisions of the
Bill. Part 1 lists the relevant offences under counter-terrorism legislation, in the Terrorism Act
2000, the Anti-Terrorism, Crime and Security Act 2001, the Terrorism Act 2006, the Counter-
Terrorism Act 2008, the Terrorism Prevention and Investigation Measures Act 2011, and the
Counter-Terrorism and Security Act 2015. Paragraph 7 expands paragraphs 1 to 6 offences to
include attempt, conspiracy, aiding and abetting etc, of those offences. Paragraph 8 includes
equivalent historic terrorist offences.

66. Part 2 lists relevant offences that may be considered to have a terrorist connection under
section 31 or 32 of the Counter-Terrorism Act 2008.

Commencement

67. The Bill will come into force upon Royal Assent.

Financial implications of the Bill

68. It is estimated that these reforms will create an increase in the prison population of fewer than
50 terrorist offenders. Any additional prison places will incur an annual running cost of
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£63,477. Therefore, an upper threshold of £1.8 million per annum is anticipated.

Parliamentary approval for financial costs or for
charges imposed

69. A money resolution is not required for the Bill. While it will lead to additional costs as
referred to above, these are incidental and a money resolution is not required for increased
expenditure of that kind. The Bill does not require a ways and means resolution as it does not
authorise any new charge on the people.

Compatibility with the European Convention on
Human Rights

70. The government considers that the Terrorist Offenders (Restriction of Early Release) Bill is
compatible with the European Convention on Human Rights and the Lord Chancellor and
Secretary of State for Justice has provided a statement under section 19(1)(a) of the Human
Rights Act 1998 to that effect. The operation of clauses 1 to 4, whilst having retrospective
effect, do not in the view of the government engage Article 7 of the European Convention as it
does not increase the penalty imposed by the court. The provisions in the Bill do not
retrospectively alter a serving offender’s sentence. The government considers that release
arrangements are part of the administration of a sentence, which can change without
breaching an offender’s human rights
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Annex A - Territorial extent and application in the
United Kingdom

The provisions in this Bill form part of the law of England and Wales and extend and apply to the

single jurisdiction of England and Wales.

Provision Extends Extends Extends Extends Would Would Would Legislativ
toE&W toE&W and and correspon | correspon | correspon | e Consent
and and appliesto | appliesto | ding ding ding Motion
appliesto | appliesto | Scotland? | Northern provision provision provision needed?
England? | Wales? Ireland? be within be within be within

the the the
competen | competen | competen
ce of the ce of the ce of the
National Scottish Northern
Assembly | Parliamen | Ireland
for t? Assembly
Wales? ?

Clause 1 | Yes Yes No No No No No No

Clause 2 | Yes Yes No No No No No No

Clause 3 | No No Yes No No No No Yes

Clause 4 | No No Yes No No No No No

Clause 5 | Yes Yes No No No No No No

Clause 6 | Yes Yes No No No No No No

Clause 7 | Yes Yes No No No No No No

Clause 8 | No No Yes No No No No Yes

Clause 9 | No No Yes No No No No No

Clause Yes Yes Yes No No No No No

10

Schedule | Yes Yes No No No No No No

1

Schedule | No No Yes No No No No No

2

Subject matter and legislative competence of devolved legislatures

Prisons and sentencing (including release provisions) are devolved to Scotland and Northern Ireland.
The Bill relates to reserved matters in Scotland and excepted matters in Northern Ireland, as it
contains “special provisions for dealing with terrorism”: see paragraph B.8 of Schedule 5 to the
Scotland Act 1998, and paragraph 17 of Schedule 2 to the Northern Ireland Act 1998.

A Legislative Consent Motion will be required from the Scottish Parliament on the basis that the Bill
alters the executive functions of the Scottish Ministers in relation to release of prisoners.

These Explanatory Notes relate to the Terrorist Offenders (Restriction of Early Release) Bill as introduced in the
House of Commons on 11 February 2020 (Bill 88)

13



These Explanatory Notes relate to the Terrorist Offenders (Restriction of Early Release) Bill as introduced in the
House of Commons on 11 February 2020 (Bill 88)

14



TERRORIST OFFENDERS (RESTRICTION
OF EARLY RELEASE) BILL

EXPLANATORY NOTES

These Explanatory Notes relate to the Terrorist Offenders (Restriction of Early Release) Bill as
introduced in the House of Commons on 11 February 2020 (Bill 88).

Ordered by the House of Commons to be printed, 11 February 2020

© Parliamentary copyright 2020

This publication may be reproduced under the terms of the Open Parliament Licence which is
published at www.parliament.uk/site-information/copyright

PUBLISHED BY AUTHORITY OF THE HOUSE OF COMMONS

Bill 88—EN 58/1



