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Ordered at 3pm: that Counsel and Parties be called in. 

1 CHAIR: Good afternoon, ladies and gentlemen. I am Eleanor Laing, the 
Chairman of Ways and Means, and I am pleased to be chairing today’s 

unopposed Bill Committee. My colleagues this afternoon are Nickie Aiken, 
Caroline Ansell, Alex Sobel and Mick Whitley.  

2 Thank you all for agreeing to serve on this important Committee this 

afternoon. You are all aware of the procedure before us. If at any point 
anyone has a question on how or why we are doing anything, please ask 

and we will do our best to guide the proceedings. 

3 I know that I can turn without any doubt to a presentation from Mr Lewis 
before moving on to questions from the Committee. We will then deliberate 

in private to decide whether the Bill should proceed. If the Committee is not 
satisfied with the assurances given, it may adjourn to another day. Mr 

Lewis, I invite you to introduce your colleagues and then address the 
Committee. 

4 ALISTAIR LEWIS: First of all, introductions. I am Alistair Lewis. I am the 

parliamentary agent for the promoters of the Monken Hadley Common Bill. 
To my immediate right is William Boyes, who is the clerk to the 

Churchwardens of the Parish Church of Monken Hadley in the County of 
Middlesex, which is the formal name of the church wardens, but you will be 

glad to know that I will call them the church wardens from now on. To his 
right is one of the church wardens, John Gillman. If the Committee has any 
factual questions, rather than legal questions, I may turn to Mr Boyes to 

answer them, because he has his nose to the ground, as it were, in relation 
to Monken Hadley. 

5 First, I will summarise what the Bill does. It allows for the transfer of 
Monken Hadley common from the church wardens to the Monken Hadley 
common trust. At the same time, the opportunity is being taken to 

modernise the legislation that applies to the common, and which dates 
back, believe it or not, to 1777. 

6 I will say a little bit about the geography. Members have been provided 
with a short handout. If you turn to the first page, you will see where 
Monken Hadley common is in the context of London. It is just inside the 

M25 and just to the east of the A1. It is in the London Borough of Barnet 
and adjoins the London Borough of Enfield. If you turn to the next page, 

you will see a plan showing the area of the common. If you look carefully, 
you will see a red dotted line, which shows the extent of that part of the 
common that is registered as a registered common under the Commons 

Registration Act 1965. The actual area of land we are talking about is that 
long, thin, wedge-shaped piece of land, not the green pieces of land to the 

north and south. You will see that the common is divided in two by a 
railway line. That is the east coast main line. You will see that the two 
halves of the common are connected by a bridge, on which there is a pub, I 

believe. 

7 On the next page, there are a few pictures of the common to give you a 

flavour of what it looks like. It is a largely wooded area of approximately 74 
hectares, and it provides vital habitat for flora and fauna, which is used for 



 

 

recreational purposes by the general public. It has, as I mentioned, public 
highways going across and around it. As I mentioned, the east coast main 

line railway physically divides it. 

8 I will say a little bit about the statutory protection that is already in place in 

relation to the common. Apart from some very small areas, the common, 
as defined in the Bill, is registered under the Commons Registration Act 

1965, and is therefore afforded protection under the Commons Act 2006 
and other legislation. For example, any works that have the effect of 
preventing or impeding public access over the land require the consent of 

the Secretary of State. It also means that individuals who are registered 
commoners still have the right to graze animals on the common. Other 

protections include conservation area status in some parts of the common; 
tree preservation orders; and other local nature protections. The Bill does 
not affect any of those protections and rights. They will stay in place. 

9 The common is owned by the church wardens as trustees in perpetuity for 
the benefit of the commoners. In practice, because of the statutory 

protection already afforded to the land, there is no monetary benefit in 
being a commoner. All income that the church wardens gain is either 
reinvested in the upkeep of the common or kept in a fund to deal with 

extraordinary expenses—like the promotion of a private Bill. 

10 I will say a little bit about consultation. The commoners—those who could 

be identified—local interest groups and others, including the Open Spaces 
Society, were consulted in summer 2019. Of those who responded, the vast 
majority were supportive of the Bill’s objectives. The Charity Commission, 

as you may know, have taken an interest in the Bill. The reason that this 
particular stage was delayed was in part due to the fact that we had some 

late representations from the Charity Commission that we needed to deal 
with. Constructive discussions with the Charity Commission have led to the 
promoter agreeing a number of amendments, which are included in the 

filled Bill for approval.  

11 As the Bill affects charitable interests, the Committee could not consider the 

Bill until the Attorney General had reported on it. The Attorney General’s 
report was contained in the letter of 27 October from the Solicitor General 
to you, and it said that there was nothing in the Bill to which he wished to 

draw the attention of the Committee. The Bill was sent to all the other 
Government Departments, including the Department for Environment, Food 

and Rural Affairs, and none has reported on the Bill. 

12 I will give a little bit of history. The Enfield Chase Act 1777 divided up a 
former royal hunting ground into various parts of land, including the 

common. Ownership of the common was vested in the church wardens by 
the 1777 Act on trust for the commoners, as I have mentioned. The 

common was actually used for grazing until the middle of the 20th century, 
but since then has been used exclusively for public recreation, and it is now 

managed by a management committee on behalf of the church wardens. 
There is an existing five-year management plan, which runs until 2022. 

13 On finances and management, in 1996, when the local authority ceased 

making annual grants for the maintenance of the common, a registered 
charity called the Friends of Hadley Common was formed. It makes 



 

 

donations towards items of expenditure identified as being for the benefit of 
the public. Without that, the upkeep of the common would not be 

financially viable. All local residents are invited to become members of the 
Friends. Further income is derived from granting wayleaves across the 

common from the income from leases and various miscellaneous sources, 
such as filming fees. Some regular expenditure, such as the cost of grass 

cutting, is generally covered by the Friends. Special expenditure is for one-
off items such as notice boards, benches and so on. 

14 As I have mentioned, management of the common rests with the 

management committee, which was established in accordance with rules 
made in 1981, which had to be approved by the commoners. One of the 

issues that the Bill is intended to address is that, given the difficulties in 
identifying the commoners and getting them interested, it has been and 
would be impossible to ensure that the 1777 Act is complied with when it 

comes to the proper making and approval of rules. 

15 I will now move to the provisions of the Bill, which I will cover relatively 

briefly. I will start with clause 2, together with clause 13. Clause 2 contains 
a definition of “appointed day”. A number of the provisions, including the 
one that affects the transfer of the common to the trust, do not take effect 

until the day appointed by the church wardens under clause 13. In turn, 
clause 13 requires that the trust be registered as a charity before the 

appointed day, so we are in a bit of a chicken and egg situation.  

16 The trust applied to the Charity Commission some time ago to become a 
charitable incorporated organisation, but the Charity Commission has said 

that it wants to ensure that it knows what final form the Bill will take before 
agreeing to register the trust. I can assure the Committee that, in principle, 

the Charity Commission does not see any reason why the trust should not 
be registered as a charitable incorporated organisation, so long as the Bill 
remains in the form before you today. The fact that the Charity Commission 

has engaged so closely with the promoter is evidence of its intentions. 

17 Clause 3 sets out two primary objects that the trust must have in its 

incorporation as a CIO and afterwards. They are the preservation of the 
common as a place for peaceful open air public recreation and enjoyment, 
and the conservation, protection and improvement of the physical and 

natural environment of the common for the benefit of the public, having 
regard to the requirements of good forestry and the desirability of 

conserving flora and fauna. 

18 The Committee will see that a number of amendments to the clause are 
proposed in the filled Bill. Those are to meet the points raised by the 

Charity Commission. The Bill as deposited would have imposed a specific 
duty on the trust to use its reasonable endeavours to exercise its functions 

in a manner that ensures the primary objects are met. The Charity 
Commission’s concern is that that would be incompatible with the trust’s 

duties to comply with its objects under charities law. 

19 The Committee will note from the amendments in the additional part that it 
is made clear that any alteration to the objects of the trust will require the 

consent of the Charity Commission, so a fair bit of control remains with the 
Charity Commission. 



 

 

20 Clause 4 will affect the transfer of the ownership of the common to the 
trust on the appointed day, free from the trusts that I mentioned earlier. It 

makes it clear that while the common is in the ownership of the trust, the 
trust must remain a charity.  

21 Clause 5 will bring to an end the statutory incorporation of the church 
wardens. It does not mean that the church wardens will disappear. They 

would still carry on their ecclesiastical responsibilities. Their incorporation is 
required in the first place only because of their ownership of the common. 

22 Clause 6 disapplies the provisions of the 1777 Act that are no longer 

required. An important one for the promoters is the requirement in section 
60 on the making of rules and orders, which I touched on earlier. Section 

60 requires the rules to be approved by the commoners, but the problem 
is, first, as I have said, identifying who they are, and secondly, attracting 
any interest from them. This was borne out in the consultation exercise 

that took place, when there were very few responses from the commoners. 
However, those who did respond were not against the Bill  

23 It is far better if people who are actually interested in the maintenance of 
the common are responsible for governing it. That brings me on to clause 
7, which gives responsibility for the management of the common to the 

trust from the appointed day. It allows the trust specifically to do works to 
the common, including the construction of buildings and other structures, 

but I should stress that that is all subject to the statutory controls under 
the Commons Act 2006, which I mentioned earlier.  

24 Clause 8 deals with easements or other rights. It would most likely be used 

to grant a right of access from any new property built on land adjacent to 
the common in order to provide right of access to the public highways that 

run across it. Existing properties have a right of way of necessity. An 
amendment by way of an additional subsection (4) is requested, which will 
ensure that the trust is bound by statutory restrictions on the disposition of 

land held by a charity. 

25 Clause 9 deals with leases and is similar to clause 8 in the sense that it 

preserves an existing power in modern terms. It will apply only to the very 
small areas of land that are owned by the church wardens and that are not 
registered under the Commons Registration Act 1965. Amendments are 

sought to ensure that the relevant provisions of charities law are complied 
with when leases are granted.  

26 Clauses 10 and 11 deal with regulations. The effect of these provisions is to 
replace the rule-making power that I referred to earlier with a modern set 
of regulation-making powers that are in line with the powers held by other 

bodies that manage open spaces such as, for example, the City of London 
Corporation, which manages Epping Forest.  

27 The regulations must have bite, so there is an offence provision that 
attracts a maximum fine of level 2, which is currently £500. The trust does 

not profess to be an enforcement body, of course, and the assistance of the 
police or local authority would be needed for any enforcement, should it be 
required.  

28 Clause 12 deals with further transfers of the common. This clause has been 



 

 

the subject of much discussion with the Charity Commission, resulting in 
the amendments proposed. The clause is intended to ensure that a further 

private Bill is not required if the trust should ever want to dispose of the 
common in future, by allowing the trust and its successors in title to 

transfer the common.  

29 There are safeguards that have been bolstered further by the proposed 

amendments. First, the power can be exercised only to transfer the 
common to another charity. This is secured by the amendments proposed 
to subsection (2). Secondly, in subsection (3), all the provisions of the Bill 

that will apply to the trust will also apply to its successors. That includes 
the provisions requiring the objects to include the primary objects, 

bolstered further by proposed subsection (5), which restates that duty. 
Again, there are provisions acceptable to the Charity Commission about 
how existing charities legislation will apply. 

30 I will move to the appointed day provision, which I mentioned earlier, and 
finish by mentioning clause 14, which makes transitional provisions that 

ensure the existing rules continue to have effect until replaced by 
regulations made by the trust under clause 10. That was my introduction to 
the Bill. If any members of the Committee have questions, we will do our 

best to answer them. 

31 CHAIR: Thank you very much indeed, Mr Lewis. You have explained it all 

very clearly indeed. There are, of course, quite a few questions that my 
colleagues and I would like to ask you. Before we do so, would any of the 
other witnesses like to address the Committee at this stage? 

32 WILLIAM BOYES: I don't think so, Madam.  

33 JOHN GILLMAN: No, thank you. 

34 CHAIR: I wanted to make sure you had the opportunity to do so, should 
you so wish. I think there is something wonderfully Anthony Trollopean 
about having proper deliberations from the church wardens.  

35 WILLIAM BOYES: I can say, Madam, it may interest the Committee that 
Anthony Trollope and Fanny Trollope lived literally within yards of the 

common.  

36 CHAIR: I seriously did not know that. That is absolutely wonderful. 

37 WILLIAM BOYES: You will know his novel “The Bertrams”, which mentions 

walking out on to the church path and seeing cricket stumps on the 
common.  

38 CHAIR: That is a wonderful piece of colour added to our deliberations. I 
happen to be halfway through reading “Phineas Finn”, yet again, simply 
because I wondered to myself whether our current politics are more 

complicated and unusual than ever before, and the answer is no. I went 
back to do some 19th-century research with “Phineas Finn”. Thank you for 

adding that colour to our deliberations.  

39 I would like to start with Nickie Aiken, who has a few questions on the pre-

amble and the beginning of the Bill.  

40 NICKIE AIKEN: I must declare an interest: my husband informed me last 



 

 

night that he spent many hours playing—football in particular—on Monken 
Hadley common as a child.  

41 Mr Lewis, could I ask you, first of all, what attempts have been made to 
identify and contact commoners with functions under section 60 of the 

1777 Act?  

42 ALISTAIR LEWIS: I think that is probably a question best answered by Mr 

Boyes. I know that there have been plenty of attempts, but I will hand over 
to him. 

43 WILLIAM BOYES: I have been a clerk since 2001. We have an AGM every 

year that, in accordance with the rules, is advertised in the local paper, and 
notices are put up around the common. Probably in my first year or two, 

there might have been three or four who came along. Almost nobody—none 
of the commoners—come to any of our meetings now; there are two who 
have been on the committee, who obviously do.  

44 As regards the consultation paper, which I have here, there are 114 
properties to which there are believed to be common rights attached. There 

was litigation in 1859 that identified most of them, but a subsequent 
investigation identified another 40-odd. I personally delivered the paper to 
every property—except two, which I couldn’t find: one because a bomb 

dropped in Barnet in the war, and it doesn’t now exist; the other one 
because I don’t know where it is.  

45 There were only two responses, both from people who have been closely 
involved with the common. The girl in Boots to whom I delivered one of the 
papers was rather puzzled as to what she was meant to do with it, but I 

didn’t hear from head office. A lot of the properties are in High Barnet, 
which is half a mile from the common, and virtually all are commercial 

properties now.  

46 Yes, nobody ever takes any interest. We have always, annually, tried to get 
the commoners involved. Obviously, the consultation was a major effort to 

get responses, but without any success. 

47 CHAIR: Thank you very much. It is actually rather important that we know 

that.  

48 WILLIAM BOYES: It is a vital issue. We have no local involvement at all, 
which is what we badly want to have.  

49 NICKIE AIKEN: What legal advice have the promoters received as to the 
validity of the existing rules and orders, and will they share that advice with 

the Committee?  

50 WILLIAM BOYES: That is a point for me again. The last rules and orders 
were made in 1981, before I was involved, except for playing cricket on the 

common. I was not involved in the administration. I think four sets of rules 
have been made since 1777. In 1981, it was provoked, if that is the right 

word, because the church wardens did not want to carry on running the 
common—they did not mind being the owners—so rules and orders were 

passed at a meeting. Section 60 of the Act requires two things for rules to 
be passed validly. First, there must be a majority at the meeting. Secondly, 
the rules have to be signed by a majority of the commoners.  



 

 

51 I have the minute here. I am quite satisfied that a majority was at the 
meeting. I have never seen any evidence that the rules were signed by a 

majority of perhaps 100 commoners. I do not blame my predecessors in 
any way. They simply were not identifiable. It has been my view for nearly 

20 years that the rules are not valid. We have not had outside advice—
there would be no purpose in it, frankly.  

52 In my view, the common is extremely well run; we just have to be practical 
about it. It is not a situation that should continue. In 1981, there was 
consideration of getting a new Act, but the money was not available to 

finance it. At the moment, we are able to, so it will be a large amount of 
special expenditure. 

53 NICKIE AIKEN: With regard to the definition of an appointed day in clause 
2, why is there no express power in clause 13 to appoint a day? I think you 
mentioned that in your initial submission, but it would be good to look at it 

in more detail. 

54 ALISTAIR LEWIS: Yes, it is fair to say that there is no express power to 

appoint a day in clause 13. It rather looks at it from the other way around 
and sets out the procedure that the church wardens must carry out before 
they appoint the day. I cannot, off the top of my head, answer why we did 

not put in a specific provision to say that the church wardens could appoint 
a day. I rather thought that it would be implied from the drafting of clause 

13 that that was the case.  

55 NICKIE AIKEN: You talked about the “chicken and egg” in your 
submission. 

56 ALISTAIR LEWIS: I did. The “chicken and egg” comes about in the sense 
that the appointed day cannot happen until the trust is registered by the 

Charity Commission as a charitable incorporated organisation or some other 
form of charity. Stage No. 1 is that the Bill gets Royal Assent. After that, 
the first thing that the trust would need to do is to show the Charity 

Commission that the Bill is in a form that is acceptable to it. Hopefully it will 
not change very much between now and when it gets Royal Assent.  

57 The Charity Commission would then register the trust as a charitable 
incorporated organisation. It is not until then that the church wardens can 
appoint the day. They would do that, presumably, by the two of them—

there are only two church wardens, I believe—meeting and formally making 
a minuted decision to appoint a day on a specific day. That would be 

advertised, as clause 13 provides, in The London Gazette. As you say, there 
is no specific provision, but I would argue that that does not necessarily 
mean that they cannot appoint a day by way of a formal meeting. 

58 CHAIR: You mean that you are satisfied that there is no express power in 
clause 13 to appoint a day, but there is nothing to prevent the appointment 

of a day in general. Therefore, are you saying that that express power is 
not necessary?  

59 ALISTAIR LEWIS: I would argue that it is not necessary. On reflection, it 
might have been clearer if there was a subsection that specifically said that 
the church wardens may appoint a day for the purposes of this Act. I am 

sure that the promoters would be happy to include such a subsection if the 



 

 

Committee thought it desirable. I certainly would have no objection to that, 
if the Committee considered that acceptable.  

60 CHAIR: I will just quietly ask Mr Greenberg. That seems to me to be a 
satisfactory solution to this.  

61 DANIEL GREENBERG indicated assent. 

62 CHAIR: I am getting a nod.  

63 ALISTAIR LEWIS: Chair, we can discuss the drafting of amendments with 
Mr Greenberg after the Committee has finished its proceedings.  

64 CHAIR: You are happy to give us an undertaking that the express power to 

appoint a day will be considered. 

65 ALISTAIR LEWIS: We can certainly do that. I am looking to my right for 

any shaking heads—there are no shaking heads. That is a further 
amendment.  

66 CHAIR: That seems to me to be not a matter of principle but a simple 

matter of practicality, which I think we are happy to accept, and I know 
that your word is good.  

67 NICKIE AIKEN: On the definition of “land” in clause 2, is it the assertion of 
the promoters that gates and fences are outside the meaning of structures 
for the purposes of the definition of land in schedule 1 of the Interpretation 

Act 1978? 

68 If that is the promoter’s position, what is their authority for it? If that is not 

their position, what does the final limb of the definition seek to add? Can 
the promoters identify by reference to examples what is intended to be 
caught by the words “or similar erections”?  

69 ALISTAIR LEWIS: I can probably only explain this as being a belt-and-
braces definition, if I am perfectly honest. I was instructed that there are a 

number of gates and fences around the common. I cannot point to any 
specific authority to say whether or not a gate or a fence counts within the 
definition of land in the Interpretation Act. I would certainly be happy for 

the definition as we have included it here to be removed, because, as I 
said, it is merely belt and braces—to make sure that the gates and fences 

are covered and that everything is transferred over properly when the Bill 
comes into effect. I take the point raised in your question that the 
Interpretation Act has a very wide definition and covers not just physical 

things, but interests in land as well, and would probably cover the bits that 
we are concerned about. I look to my right, because I think Mr Boyes was 

particularly concerned about this point.  

70 WILLIAM BOYES: There are five white gates around the common, which 
are listed structures and very substantial. The last one that we repaired 

cost £75,000. English Heritage or Natural England paid half of that cost and 
we had to find the rest.  

71 I would agree that I do not think it is essential that they should be referred 
to in the definition, but we certainly had people responding to the 

consultation and in subsequent discussions who were concerned about 
these gates, so we have put it in to reassure them that they are included in 



 

 

the definition. There are some fences around the boundary, but it is mostly 
open land. It is the gates that particularly concerned people and we have a 

statutory obligation to look after them.  

72 ALISTAIR LEWIS: In summary, it was belt and braces, but we would not 

be overly concerned if the Committee were of the view that it was not 
necessary. 

73 WILLIAM BOYES: I would add that the only other structures on the 
common are two sheds. There is one for the volunteers that look after it 
and the other is for the cricket club.  

74 CHAIR: Thank you for clarifying that.  

75 WILLIAM BOYES: The fundamental purpose of this is to prevent building 

on the common.  

76 CHAIR: Indeed. Thank you very much for answering that. We know where 
we are there, so let us proceed. I turn to the proposed amendments to 

clause 3—the matter of the statutory duty to stay charitable forever, which 
is clearly one of the most important aspects of the Bill. What is the 

intended enforcement mechanism for the duties or requirements that would 
arise in new clause 3(3) and (4)? Let me simplify that: I am thinking of the 
intended enforcement mechanism, but what would be the sanction or other 

consequence of a breach? 

77 ALISTAIR LEWIS: I suppose, in broad terms, the provision creates a 

statutory duty. In the unlikely event that the trust were to seek to remove 
itself from the register of charities, I suspect it would be open for anyone to 
go to court to prevent that from happening. That is really the answer that I 

have to that question. The provision was included, as you said, as an 
important safeguard to make sure that the charitable status of the trust 

was maintained. I think that the Charity Commission would intervene if 
there was any suggestion that the trust was not to remain a charity.  

78 CHAIR: That is an interesting one. What would happen if the Charity 

Commission refused consent under the new clause, but the trust altered its 
objects anyway, which it could still do? 

79 ALISTAIR LEWIS: Then, again, I believe that there would be a case for 
anyone who was disgruntled by that decision to seek a declaration that 
there had been a breach of statutory duty in respect of the actions of the 

trust.  

80 CHAIR: I am not sure that quite covers all our concerns. How would the 

requirements be enforceable against any potential or future transferees? 

81 ALISTAIR LEWIS: The transfer provision also requires that any transferee 
must also be a charity, so the explanation that I have just given would— 

82 CHAIR: Where is that provision? Point me in that direction, because that 
might be the simple answer, or it might not.  

83 ALISTAIR LEWIS: Clause 12(2) provides that a transferee must be a 
charity, and clause 12(3) provides that, “Where a transfer has been made, 

references in this Act (including subsection (1)) to the Trust include 
references to the transferee," so all the provisions that apply to the trust in 



 

 

the first place, including the provision that we have just been talking about, 
would apply to a transferee under clause 12(3). In turn, a transferee must 

be a charity.  

84 CHAIR: Right. I am sorry; just give us that last bit again.  

85 ALISTAIR LEWIS: If you look at clause 12 on page 7, which is about the 
transfers of the common, the first provision I drew your attention to was 

clause 12(2), which effectively provides that any transferee must be a 
charity or any other person approved by the Charity Commission. Then 
clause 12(3) says, “Where a transfer has been made, references in this Act 

(including subsection (1)) to the Trust include references to the transferee.” 
That means that any reference in the Act to the Trust, including the 

provision in clause 4(2)—“Whilst the Common is in its ownership (a) the 
Trust must remain a charity”—would also apply to a transferee, if it is a 
charity. 

86 CHAIR: Right. Actually, surely a reading of clause 12(2)(b) is that “any 
other person approved by the Charity Commission” can be a transferee. 

87 ALISTAIR LEWIS: Yes. I take the point. I suppose that in 12(2)(b) “any 
other person approved by the Charity Commission” could include a body 
that is not a charity. I see the point that you are getting at. There is a 

tension between that and clause 4(2)(a), which I think is probably what 
you are driving at. It says that “the Trust must remain a charity”, or—read 

in—a successor must remain a charity.  

88 CHAIR: Indeed, clause 12(2)(c) allows “a local authority”, which is also not 
a charity.  

89 ALISTAIR LEWIS: That has been, I hope, struck out in your version. 

90 CHAIR: Oh, I am sorry, it has. We don’t have a charitable body—(b), (c) 

and (d) are struck out. 

91 ALISTAIR LEWIS: Correct. But I do see the tension, on reflection, 
between clause 12(2)(b), as it now would be, and clause 4(2)(a).  

92 This is probably not a good place now to have a discussion with the 
promoters about this, but again, I suspect that tension could be rectified 

potentially by the removal of clause 12(2)(b), but I’m not sure that my 
clients would really want to go there.  

93 WILLIAM BOYES: I think your main point is how the objects are going to 

be binding on transferees.  

94 CHAIR: Yes, it is. 

95 WILLIAM BOYES: I think it is covered in clause 3(3): “the objects of the 
Trust (and any transferee under clause 12) must always include the 
primary objects”.  

96 CHAIR: That is the proposed amendment.  

97 WILLIAM BOYES: Yes; in this sheet, yes.  

98 CHAIR: I am not sure that quite satisfies the charity in perpetuity issue.  

99 WILLIAM BOYES: That will be in the hands of the Charity Commission. 



 

 

They have to approve a transferee, so— 

100 CHAIR: So, your argument is that the approval of the Charity Commission 

is required for any transfer, and the transferee would therefore have to be 
a charity. But it wouldn’t.  

101 ALISTAIR LEWIS: It wouldn’t necessarily under the clause I mentioned. It 
could be an organisation that is not a charity, potentially.  

102 CHAIR: Indeed.  

103 WILLIAM BOYES: Sorry, I am butting in on Mr Lewis, but even if it wasn’t 
a charity, clause 3 requires it to have these primary objects, because that 

refers to any transferee, so even if it was a non-charitable transferee, it 
would still be bound by these objects. This is an extremely crucial point for 

my consultees, who— 

104 CHAIR: It is a crucial point. I am conscious that time is passing very 
quickly and that we only have another 20 minutes—less. Let us just set 

aside, if we may, that matter for a moment and let’s see if we can whizz 
through a few more questions and clear those things up while we consider 

this, because it would be good if we can tidy everything up by the end of 
today. I propose to just pause that question and we will come back to it.  

105 Meanwhile, we can go on to the next question, which Mick Whitley will ask. 

Mick, would you like to ask your questions on clause 4?  

106 MICK WHITLEY: How was the property described in clause 4(1)(a) 

identified and recorded? 

107 ALISTAIR LEWIS: This is the property, which immediately before the 
appointed day, was the property of the church warden and was used or 

held in connection with the common. The property, which is in the church 
wardens’ ownership, is registered at the Land Registry. It is very unlikely 

that there will be any change to that ownership between now and Royal 
Assent. I assume that that is the case, Mr Whitley.  

108 MICK WHITLEY: What is the intended effect of clause 4(2)(a)? On whom 

will the duty fall to ensure that the trust remains a charity? What will be the 
statutory consequence if the trust does not remain a charity? 

109 WILLIAM BOYES: You inquire about the property. These are the non-land 
assets of the trust. It has investments, so those will be transferred with the 
land to the charity. As far as liabilities are concerned, they will be 

transferred by clause 4(2). If there was a claim against the church wardens 
at the time of the transfer, it would be transferred over to the trust, just as 

the rights that the church wardens have will pass to the charity.  

110 MICK WHITLEY: Still on clause 4, what human rights analysis has been 
carried out to ensure article 1, protocol 1 compliance in respect of the 

transfer of actual and potential liability from the church wardens to the 
trust under clause 4? 

111 ALISTAIR LEWIS: Advice was taken by the church wardens before the Bill 
was deposited from counsel, who highlighted that very question. To 

summarise, it was considered that there is so little material benefit in terms 
of the property in respect of which the commoners are beneficiaries, in 



 

 

respect of the land which is held on trust for them by the church wardens, 
that the provisions in the Bill were effectively compatible.  

112 MICK WHITLEY: Sorry, I left a bit out there: in particular, will the transfer 
involve the diminution of assets potentially available to satisfy liabilities?  

113 WILLIAM BOYES: No, everything will be transferred to the charity. On the 
human rights point, as Mr Lewis said, we obtained counsel’s advice. The 

fundamental point was that the beneficial interests of the commoners are 
being removed, but we had a valuation that they are not worth anything. 
The commoners will keep their grazing rights, which they had before 1777, 

but their beneficial interest is valued at nil, because, over 250 years, they 
have never had a penny from the common. 

114 CHAIR: That is fair.  

115 WILLIAM BOYES: In 1859 the railway bought the land for the track. It 
went to court and it was agreed that the proceeds should be divided 

between the commoners, the 213 stints, and they got nothing, because it 
was all spent on lawyers. But an 1882 Act provides for all common land 

that if there is a compulsory purchase, the proceeds must be used for the 
benefit of the common, not the commoners. There is no value to being a 
commoner, except the right to graze, which is in abeyance at the moment. 

We would be glad to see the animals back. 

116 MICK WHITLEY: Why does clause 4 provide indemnity for occurrences 

after the appointed day? 

117 ALISTAIR LEWIS: This was really belt and braces for the protection of the 
church wardens, Mr Whitley. Clause 4, as you have already said, provides 

that the rights and the liabilities of the church wardens would transfer over 
to the trust. It is really belt and braces to make sure that the church 

wardens were effectively free of all potential liabilities going forward, once 
the land had been transferred over, and they would instead fall upon the 
trust. 

118 CHAIR: Thank you very much. Do you have a supplementary to that, Mr 
Whitley?  

119 MICK WHITLEY: No. 

120 CHAIR: I am aware that we have got to go a lot faster now, so let me just 
ask you about what human rights analysis has been carried out to ensure 

article 1, protocol 1 compliance in respect of the repeal of section 70 of the 
1777 Act in relation to the common, under the terms of clause 6(d). What I 

am really getting at here is this: can you assure us—more than assure us, 
can you prove to us—that there are no freeholders with rights? Mr Boyes 
has explained part of this, but we just need that assurance. 

121 ALISTAIR LEWIS: The only freeholders involved here in respect of the 
common are the church wardens. I think we can say that categorically. 

122 CHAIR: The church wardens?  

123 ALASTAIR LEWIS: The church wardens. In terms of freeholders, I do not 

think there is anything to be concerned about under section 70. Section 
70—in fact, the whole of the 1777 Act, as I alluded to at the beginning—



 

 

affects a much wider area of land than just Monken Hadley common. There 
are other bits of the old hunting ground that were hived off and have 

become developed and disappeared since then. I can say that the whole of 
the common we are dealing with here is in the freehold ownership of the 

church wardens and no one else. 

124 CHAIR: And you are certain of that? 

125 WILLIAM BOYES: Yes. The freeholders would be neighbouring 
freeholders, and Enfield Chase was much, much bigger than the common. 
The common is the only part that remains as a common; the rest has been 

sold off. 

126 ALASTAIR LEWIS: One of the things that section 70 does is to allow those 

concerned to protect the common from encroachments. That is actually in 
place, in modern terms, in modern commons legislation now, which allows 
anyone who is aggrieved by any encroachment on the commons to apply to 

the county court to have encroachments removed. There is a wide— 

127 CHAIR: That is sufficient assurance. Thank you very much. Let me move 

on to clause 7(2)(a) and ask you for what purpose the trust is taking power 
under that clause to fence off parts of the common “temporarily”, and what 
limitations are expected to be applied in determination of what amounts to 

“temporary” for this purpose? We are always suspicious here about things 
that are said to be temporary, because one man’s temporary is 10 times 

another man’s temporary in terms of days, months and years. 

128 ALASTAIR LEWIS: I have just mentioned the ability for people to go to 
court if they think there is an encroachment. If there was a fencing-off that 

lasted for a length of time and it was not clear that it was being done for a 
proper purpose associated with the primary object, it would be open for 

someone to go to the county court and potentially to look at that. As for the 
sort of thing, Mr Boyes may wish to answer this, but filming was one of the 
examples. 

129 WILLIAM BOYES: I can deal with this, Madam Chair. 

130 CHAIR: Please do. What is temporary? What do you mean by temporary, 

Mr Boyes? 

131 WILLIAM BOYES: We have some fences on the common at the moment 
because Affinity Water is re-laying a main. It is not being done by us, but 

they have a statutory exemption from the Commons Act section 38. On 
what we might do, during lockdown the common has been incredibly 

heavily used and the paths are such a mess—mud—I was working on them 
yesterday and I was thinking about trying to re-grass paths, which I 
suppose must require fencing off for the growing season. We have never 

done that, but it is in a desperate state at the moment. Some protective 
fencing might be needed. 

132 CHAIR: Some people call Affinity Water “Infinity Water,” because their 
work is never done, but we will not go down that path. 

133 WILLIAM BOYES: They are already well behind schedule. 

134 CHAIR: I am still looking for a concrete assurance about what “temporary” 



 

 

means. 

135 WILLIAM BOYES: Madam, I think under section 38 of the Commons Act, 

which covers the situation, we are not really allowed to do anything to 
prevent access, so we will slightly be taking it upon ourselves if we try to 

do that. It would only be a very low-level fence to protect newly seeded 
areas. 

136 CHAIR: I see what you mean. Let us leave that aside, so that we can zip 
through the next few things. We are running out of time, so we will go 
through all the questions. Alex, I appreciate that you might have other 

questions as well. I will now turn to Caroline Ansell. If you can do this bit 
quite quickly, we will get there. 

137 CAROLINE ANSELL: Understood. Could you explain the interaction 
between clause 7(2)(c) and planning controls under the Planning Acts? 

138 ALISTAIR LEWIS: There is no suggestion that anything in this Bill 

removes the jurisdiction of the local planning authority in relation to the 
construction of anything in this Bill. Not only do we have the controls of the 

Town and Country Planning Act, we also have the controls I mentioned 
earlier, about building on registered common land requiring the Secretary 
of State’s approval as well. This Bill is not intended to interfere in anyway 

with those procedures. 

139 CAROLINE ANSELL: Thank you. We spoke earlier about gates, and we are 

back to gates. How are the gates, ways and passages mentioned in clause 
8(3) being identified and recorded, in addition to through your bank 
accounts and the £75,000? How have the gates, ways and passages been 

identified and recorded? 

140 WILLIAM BOYES: Under the 1777 Act, properties that were in existence in 

1777 have a right of way over the common. That is called the right of way 
of necessity. Not all—probably none—of the houses were there in 1777, but 
any new house on the same land has that right. Virtually every house 

around the common has this right of way of necessity, which is one of our 
problems because we get no income. 

141 There is one that wanted an extra right of way and paid for it some 20 
years ago. These are all well-known properties. If somebody built another 
property, it might be possible to grant a right of way or they might have a 

right of way of necessity. We know what the properties are. 

142 CAROLINE ANSELL: By whom are they well known? Where is that 

recorded or established? 

143 WILLIAM BOYES: I suppose it is all in the memory of many of us. 

144 CAROLINE ANSELL: There is a challenge. 

145 WILLIAM BOYES: You can walk around the common and identify them. 
They all front the common. 

146 CAROLINE ANSELL: Are they recorded anywhere formally, in writing? 

147 WILLIAM BOYES: They probably aren’t, not that I can think of. 

148 ALISTAIR LEWIS: Is that something that could potentially be done? 



 

 

149 WILLIAM BOYES: Easily, yes. There is no difficulty in that. 

150 ALISTAIR LEWIS: Maybe that is the answer—photographs and a list. 

151 CHAIR: Are you happy to give that as an undertaking? 

152 WILLIAM BOYES: A list—would that be sufficient? 

153 CHAIR: Photographs and a list. 

154 ALISTAIR LEWIS: Photographs and a list. Over to you, Mr Boyes, but we 

can give our assurance to the Committee that a list of all the rights of 
owners and occupiers of land adjoining the common, in respect of gates 
etc., will be put together before the appointed day and recorded as best as 

we can. I think that would have to be the caveat; it is as best as we can. 

155 WILLIAM BOYES: It is only a very small part of the common that has 

houses around it—the west end of the common. 

156 CHAIR: That would take us somewhere. I am terribly anxious to go a lot 
faster. 

157 CAROLINE ANSELL: What is the power in clause 9(1) to grant or renew a 
lease limited to owners or occupiers of adjoining land? 

158 ALISTAIR LEWIS: First of all, it is worth mentioning that this particular 
clause applies only to a very small area of land around the edges of the 
common—those bits of the land that are not actually yet registered, or 

have not been registered, as common land. I believe I am right in saying 
that those small areas adjoin only a very small number of properties. In 

effect, the clause would potentially allow one of the existing adjoining 
owners to have a lease over the land to use for their own purposes. I think 
there is one in existence, which Mr Boyes may be able to explain. 

159 WILLIAM BOYES: There are four leases of tiny amounts of land, probably 
half an acre in total, which were not registered under the 1965 Act. I do not 

know why they were not. My father was the clerk at the time and was 
taken seriously ill, and somebody stepped in and probably overlooked 
them. 

160 CAROLINE ANSELL: If I can press, why might they be reserved 
exclusively for those adjoining the land to the exclusion of others? Is it 

because there would be some issue around privacy or other rights that you 
would naturally associate with adjoining properties? 

161 WILLIAM BOYES: Two of them are part of the garden of the local rectory, 

another is the local church house, and the other two leases are to the 
adjoining properties. I cannot conceive of any lease being granted to some 

other person; it would only ever be to an adjoining property. Personally, I 
do not think there should be leases at all, because it is a common, but 
there have been historically, and these small areas are not actually 

registered as common. 

162 CAROLINE ANSELL: By what process will the trust comply with its duty 

under clause 9(3), and how will that process be enforced? 

163 ALISTAIR LEWIS: That will be in the terms of the lease, I think, which 

would include provisions that would restrict the use of the land under the 



 

 

terms of the lease. As the freeholder, the trust would be able to take action 
against the leaseholder if there was any breach of those provisions. I think 

that is— 

164 CAROLINE ANSELL: That is very clear, thank you. 

165 WILLIAM BOYES: All grassland. No structures are permitted. 

166 CAROLINE ANSELL: What proposals does the trust have for the making of 

charges for the use of the common under clause 10(2)(b)? What specified 
purposes might they be for? 

167 WILLIAM BOYES: One of the charges we make is for filming. It is quite a 

popular place. The shopping channel filmed there a few months ago, 
because they cannot go into shops, so they had a discussion and we 

charged £500 for that. The Globe theatre did the three parts of “Henry IV” 
on the common, for which we charged a very nominal amount—it was more 
for public benefit. 

168 ALISTAIR LEWIS: In short, commercial purposes that are compatible with 
the use of the common as a common. That is probably the short answer to 

that one as well. There would not be charges for people to use the common 
for public recreation. 

169 WILLIAM BOYES: We have a big problem with dog walkers that, at the 

moment, we have no means of controlling. If these things go ahead, we 
can have regulations where we can enforce rules. 

170 CHAIR: By that, you mean— 

171 WILLIAM BOYES: Commercial dog walkers. 

172 CHAIR: A lot of us see this problem transpiring. It is not just someone 

taking a couple of dogs for a walk, which nobody ever objects to; it is lots. 
Let us be fair about it: that is not a problem specific to what you are doing 

in the Bill. That is a general problem that we all have. 

173 CAROLINE ANSELL: So is this more commercial use, rather than public 
use?  

174 WILLIAM BOYES: Yes. 

175 CAROLINE ANSELL: It doesn’t distinguish in the note. 

176 WILLIAM BOYES:  It doesn’t, madam, because the public has a right to 
use the common.  

177 CAROLINE ANSELL: Not if you introduce new charges under the new trust 

to exercise your dog. 

178 WILLIAM BOYES: The public has the right under section 193 of the Law of 

Property Act to use the common unless it is only for commercial use. 

179 CAROLINE ANSELL: So it would be illegal for you to imagine new charges 
that relate to the use of the public space.  

180 WILLIAM BOYES: Yes. If it were the public using it in a proper way, we 
couldn’t charge for that, and we certainly wouldn’t want to.  

181 CHAIR: Thank you. We should have concluded, but I haven’t come to Alex 



 

 

yet.  

182 ALEX SOBEL: Do you want me to go back to this issue of the transferring 

in clause 4(2)(a), or do you feel we have covered that? 

183 CHAIR: We will have to deliberate in private once we have finished our 

consideration of the Bill. We will come back to that in private.  

184 ALEX SOBEL: I will go on to clause 12(3). Can you explain the use of 

“include”? It says, “include references to the transferee”. What does that 
“include” mean? 

185 ALISTAIR LEWIS: The intention behind the provision is to ensure, as I 

explained earlier, that where a transfer has taken place under clause 12, 
any references in the rest of the Act to the trust—perhaps “include” is not 

the best word. It should perhaps say, “Any references in this Act to the 
trust are to be construed as references to the transferee.” If that is a better 
way of putting it that meets your question, I can see that that could 

perhaps have been a little better. That is another amendment that I think 
the trustees would be very happy to make.  

186 CHAIR: We will take it that that amendment will be made and that it 
satisfies that point. That is your undertaking to make that amendment. 
Thank you.   

187 ALEX SOBEL: Moving on to clause 12(4), could you explain the meaning of 
“the person exercising the power”? That is what it says after “subsection 

(1)”: “if either the person exercising the power or the transferee is a 
charity”. What are you referring to? 

188 ALISTAIR LEWIS: Sorry. Which bit are you referring to? 

189 ALEX SOBEL: Clause 12(4). 

190 ALISTAIR LEWIS: That subsection has been deleted as well. That is 

proposed to be deleted.  

191 ALEX SOBEL: I will move on then. My final question is about clause 14(1). 
Given that the purpose of the Bill is to rectify the uncertainty and lack of 

clarity of the position in the 1777 Act, can you explain how long the 
transitional overlap permitted by clause 14(1) is expected to be permitted 

to continue? How long is that period? 

192 ALISTAIR LEWIS: As the clause says, the existing rules would stay in 
place until the trustees had got round to making new rules. I think that is 

probably going to be one of the first things on their agenda if the Bill allows 
the common to be transferred to them. I think one of the first things they 

would wish to do is bring some new modern rules into force. Those rules 
will be able to revoke the existing rules. I can’t say exactly when that is 
likely to be. 

193 ALEX SOBEL: But it is likely to be swiftly after the passing of this Bill, if the 
Bill is passed. 

194 ALISTAIR LEWIS: I am not sure we would necessarily agree with that 
wording. I don’t know whether we would want to put in the possibility of a 

backstop. 



 

 

195 WILLIAM BOYES: We are already giving some thought to this, because 
we are very keen to have the new rules. I have actually downloaded the 

rules from Epping Forest, which are broadly the sort of rules and 
regulations that we will want for how the common is run.   

196 CHAIR: Practically perfect.  

197 ALISTAIR LEWIS: I think it is probably fair to say—forgive me if I am 

wrong, Mr Boyes—that it is not as if the rules that are in place at the 
moment are not fit for purpose. They are there and they do a job. One of 
the points we made at the outset—Mr Boyes has explained this—is that we 

would rather have a set of regulations in place that we know have been 
properly authorised and thought through. As I say, I think that is one of the 

first things that the trust will do. Of course, those rules will do away with 
the existing rules.  

198 WILLIAM BOYES: I have to differ. I think they are very unfit for purpose.  

199 ALISTAIR LEWIS: I am sorry.  

200 WILLIAM BOYES: Hence why we are here. They have references to all 

sorts of subjects that have no relevance whatever.  

201 CHAIR: It is essential that I make no comment whatever on that. 
Gentlemen, we really appreciate your having gone through all those 

questions. I also appreciate that we have gone over our time, because in 
fact there was quite a lot to deal with. Would you mind leaving us for a 

short while, so that we can deliberate in private? I mean a very short while, 
but I am required to ask you and any members of the public to leave the 
room. Thank you. 

The Committee deliberated in private at 4.05 pm. 

The Committee resumed at 4.14 pm. 

202 CHAIR: Thank you very much, gentlemen, for going through everything in 

such detail with us. We fully appreciate that your intentions are extremely 
good and honourable and that you are carrying out an important public 

duty, from which a great many people—not to mention dogs—derive 
considerable benefit. On behalf of all of them, we thank you very much for 
what you do. Thank you to Mr Lewis for your time this afternoon.  

203 My colleagues and I have considered very carefully the answers you have 
given us to our searching questions, most of which we are perfectly 

satisfied with.  

204 We are keen to ensure the aspect of the Bill that refers to the duties and 
responsibilities of the trust as a charity in perpetuity. We are not satisfied 

at this moment that the Bill as it stands, or with the proposed amendments 
as they stand, would ensure that charitable status in perpetuity. 

205 We do not want to hold up proceedings for a long time and we consider 
that you intend to make the Bill watertight in that respect. 

206 We ask that you work with Speaker’s Counsel to draft new amendments to 

satisfy the points that we have discussed. Those could be brought back to 
me, as Chair of the Committee. The other members of the Committee 



 

 

would be content if I would, on their behalf, approve the amendments that 
you bring forward, if you and Speaker’s Counsel have come to the 

conclusion that the new amendments satisfy the points that have been 
raised and recorded in Hansard this afternoon, and can be referred to at 

any time.  

207 Would you be content to proceed in that fashion?  

208 ALISTAIR LEWIS: Absolutely. I could sense that that was the way that 
the Committee was feeling and that this might be where we ended up. I 
would be very happy to do as you suggest.  

209 CHAIR: Thank you very much indeed.  

210 WILLIAM BOYES: What was going through our minds is that we might 

want or need to transfer to a local authority, but we will all be very happy if 
it stays in charitable hands.  

211 CHAIR: Oh yes. I suppose if things were to change in such a way in future, 

there could be primary legislation to bring that about. Thank you very 
much. 

212 In that case, the Committee is content with what it has heard and is happy 
for the Bill to proceed to its next stage, incorporating the proposed 
amendments and forthcoming amendments.  

213 Before we conclude proceedings, I ask Mr Gillman, please, to prove the 
preamble.  

214 ALISTAIR LEWIS: I think if we both stand for this, Mr Gillman. Is your 
name John Gillman?  

215 JOHN GILLMAN: Yes.  

216 ALISTAIR LEWIS: Are you one of the church wardens of the parish church 
of Monken Hadley in the county of Middlesex, the promoters of this Bill? 

217 JOHN GILLMAN: Yes, I am.  

218 ALISTAIR LEWIS: Have you read the preamble to the Bill, as proposed, to 
be amended?  

219 JOHN GILLMAN: Yes, I have.  

220 ALISTAIR LEWIS: Is it true? 

221 JOHN GILLMAN: It is true.  

222 ALISTAIR LEWIS: Thank you very much. 

223 CHAIR: Thank you very much. Thank you all for your attendance today 

and for answering our questions. We now have a fuller picture of what is 
involved with the Bill and we will watch its progress with interest.  

The Committee adjourned at 4.18 pm. 

 


