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REGISTRATION OF MARRIAGE BILL [HL] 

 

DELEGATED POWERS MEMORANDUM 

 

BY THE HOME OFFICE 

 

 

INTRODUCTION  

1. The Registration of Marriage Bill [HL] is a Private Member’s Bill and consists entirely of 

powers to make delegated legislation. This Memorandum explains the reasons for taking 

that approach, and in relation to the individual powers conferred, explains in each case 

why the power has been taken and the nature of, and reason for, the procedure 

selected.  

 

2. The Bill enables the modernisation of marriage registration processes in England and 

Wales, including the introduction of an electronic marriage register and the closer 

alignment of processes with arrangements in place for civil partnerships in England and 

Wales, and for marriage and civil partnerships in Scotland and Northern Ireland.  These 

changes are of some urgency because they facilitate long-overdue reform of the 

marriage register entry (and marriage certificates), which since 1837 have included 

details of the fathers of the spouses, but not their mothers. Whilst the content of the 

marriage register entry could be amended by secondary legislation (under section 55(1) 

of the Marriage Act 1949 (the ‘1949 Act’)), under current registration processes that 

change would necessitate the replacement of some 84,000 bound marriage registers, at 

considerable cost.  The proposed electronic system enables changes to be made to the 

entry, now and in future, so that it can keep pace with societal developments.  

 

Reasons for structure of the Bill  

3. The mechanics of marriage registration (as opposed to questions relating to who may 

marry, where and by whom), and in particular the changes enabled by this Bill, are 

uncontroversial and it is therefore considered appropriate for them to be made in 

secondary legislation.   The use of secondary legislation to make the detailed 

registration process changes to the 1949 Act also provides the ability to amend process 

in response to change, for example to keep pace with technological developments.  

   

Clause 1: Power for Secretary of State to make regulations about marriage 

registration 

 

Power conferred on:  Secretary of State  

Power exercisable by:  Statutory Instrument  

Parliamentary procedure: Affirmative if regulations amend or repeal any provision of primary 

legislation (with or without other provision); otherwise negative 
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Effect of the provision 

4. The power in clause 1(1) enables the Secretary of State to make provision in relation to 

the registration of marriages in England and Wales, including power to amend, repeal or 

revoke provision made in any Act of Parliament passed before the Bill or in the same 

session (clause 1(2)).   

 

5. Clause 1(3) identifies, in particular, the specific amendments the regulations may make 

to the 1949 Act.    

 

a. Paragraph (a) enables the replacement of the existing superintendent 

registrar’s certificates for marriage (which serve as the authority for the 

marriage to proceed after civil preliminaries) with a marriage ‘schedule’, 

which will function not only as the authority for the marriage, but also as the 

document the parties sign at the solemnisation (instead of a register book) 

and which records the particulars to be registered.   

 

b. Paragraph (b) makes similar provision for marriages following ecclesiastical 

preliminaries, providing for a document that will form the basis of the 

registration of (although not the authority for) a marriage conducted 

according to the rites of the Church of England or Church in Wales.   

 

c. Paragraphs (c), (d) and (f) enable the regulations to amend the 1949 Act to 

provide for the signing of the above-mentioned documents, their delivery to 

a registrar, and the registration of the particulars they contain. 

 

d. Paragraph (e) enables amendments to be made to require the Registrar 

General to maintain a marriage register, which will replace the bound 

marriage register books currently held in register offices but also in some 

30,000 churches and other religious buildings. 

 

e. Paragraph (g) enables amendments to make other provision in relation to the 

registration of marriages. Although other provision is not anticipated, this 

paragraph provides the ability to make any associated or unforeseen 

amendments needed to the 1949 Act and other legislation, to the extent they 

are not covered by paragraphs (a) to (f) of subsection (3). This power is 

required to mitigate the risk of unforeseen changes  resulting from 

technicalities in the implementation process.  

 

6. Clause 1(4) empowers the Secretary of State to amend the 1949 Act to create a 

specific criminal offence, aimed at enforcing the registration of marriages.  This offence 

is to be modelled on section 24(2)(e) of the Marriage (Scotland) Act 1977.  The 

maximum penalty (a fine not exceeding level 3 on the standard scale) is specified in the 

Bill. 
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Justification of the Delegation 

7. Paragraph 3 above sets out the overarching reasons the changes enabled by this Bill are 

made by way of delegated powers. 

 

8. Although marriage registration is primarily governed by the 1949 Act (and regulations 

made under it), there are other interlinking primary legislative provisions, such as the 

Marriage (Registrar General’s Licence) Act 1970 (which provides an alternative 

procedure for marriages in which one party is seriously ill and not expected to 

recover).  The clause 1(2) power enables changes to be made to marriage registration 

provisions in the 1949 Act and elsewhere to ensure a coherent system of marriage 

registration. 

 

9. The Bill enables changes to be made to Acts passed in the same Session primarily 

because the Marriage Act 1949 (Amendment) Bill currently before Parliament contains 

provisions amending the Marriage Act 1949 to make provision for all religious marriages 

to be solemnized on the authority of a superintendent registrar. It is therefore sensible 

for the powers to enable amendment of those provisions should this be required. 

 

10. Clause 1(1) also enables provision to be made that does not amend primary legislation 

so that some of the detail associated with the modernised registration processes may 

be made in the regulations themselves.   

  

Justification of the level of Parliamentary Scrutiny 

11. Where the powers in clause 1 are exercised to amend or repeal primary legislation 

(with or without other provision), the regulations will be subject to the affirmative 

resolution procedure (clause 4(3)).  This is considered to be the appropriate procedure 

for this power.  

 

12. Where the regulations do not amend or repeal primary legislation, they will be subject 

to the negative resolution procedure (clause 4(4)).  The negative procedure is 

considered to be appropriate for regulations setting out marriage registration processes 

(except to the extent that these may be sub-delegated to the Registrar General as set 

out below).  At present, regulations relating to marriage (and civil partnership) 

registration processes are made by the Registrar General with the approval of the 

Secretary of State and subject to no parliamentary procedure (see section 74 of the 

1949 Act and section 36 Civil Partnership Act 2004).  

 

Clause 2: Power for Registrar General to make regulations 

Power conferred on:  Registrar General 

Power exercisable by:  Statutory Instrument  

Parliamentary procedure: None 
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Effect of the provision 

13. This clause enables regulations under clause 1 to sub-delegate regulation making powers 

to the Registrar General.  The provision that may be sub-delegated is set out in 

paragraph (a) to (f) of sub-section (1) and relates to administrative aspects of the 

registration process, such as prescribing forms, making provision for corrections to 

register entries and for the keeping of books, documents or other records.  

 

Justification of the delegation 

14. It is considered appropriate for the detailed provision relating to these administrative 

matters to be sub-delegated to the Registrar General in order to match (and in some 

cases replace) the Registrar General’s existing powers to make regulations under the 

1949 Act (see the Registration of Marriages Regulations 2015), so as to enable provision 

to be made in one instrument.   

 

15. The Registrar General already has powers to prescribe, for example, the form of 

marriage register entry and the particulars to be registered (sections 55(1) and 74(1)(b) 

of the 1949 Act); and the form of certificates of a superintendent registrar (sections 

31(2) and 74(1)(b)).  These powers will be replaced by the power to prescribe the form 

and content of marriage schedule and marriage document (which will contain the 

particulars required to be registered). 

 

16. The Registrar General also has existing powers to make provision about the custody of 

marriage register books (sections 59 and 74(1)(b)), which will be replaced by new 

powers to make provision about the keeping of signed marriage schedules or 

documents, and the custody of pre-commencement register books. It is likely that in 

most cases, pre-commencement register books (currently held in register offices, 

churches and other religious premises) will continue to be held in those locations, but 

will be required to be annotated so as to indicate that the books are no longer in use, 

and that certified copies may not be issued from them. 

  

17. The Registrar General’s existing powers to prescribe the duties of persons authorised 

to register marriages (section 74(1)(a) of the 1949 Act), and the duties of registrars and 

superintendent registrars in the execution of any enactment relating to their functions 

(section 20(a) Registration Service Act 1953) are used to make provision about 

functions relating to corrections to marriage register entries (see regulations 16 to 20 

of the Registration of Marriages Regulations 2015).  This provision will be replaced by 

the new powers to make provision about corrections to entries in the marriage register 

or pre-commencement marriage register books (paragraph (d) of subsection (1)). 
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Justification of the level of Parliamentary Scrutiny 

18. The Registrar General’s existing powers to make regulations (under the 1949 Act, the 

2004 Act and elsewhere) are subject to no parliamentary procedure.  For reasons given 

above, it is considered appropriate that the Secretary of State is enabled to sub-delegate 

administrative aspects of the registration process to no procedure regulations made by 

the Registrar General. 

 

Clause 3: Consequential provision 

Power conferred on:  Secretary of State 

Power exercisable by:  Statutory Instrument  

Parliamentary procedure: Affirmative if regulations amend or repeal any provision of primary 

legislation (with or without other provision); otherwise negative 

 

19. Clause 3 confers a power on the Secretary of State to make provision in consequence 

of regulations under clause 1, including power to amend, repeal or revoke any provision 

made by or under primary legislation passed before this Bill or in the same Session.  

‘Primary legislation’ is defined in clause 5 and includes Scottish, Northern Irish and 

Welsh primary legislation and Measures of the Church of England.   

 

20. The reforms to marriage registration processes enabled by the Bill will require 

consequential amendments to primary legislation, including Scottish legislation.  It is 

prudent to enable consequential amendments to be made to Northern Irish, Welsh and 

Church legislation in case there are consequential amendments required that have not 

yet been identified. The power to make consequential provision, and the supplementary 

provision in regulations in clauses 3 and 4 extend to the United Kingdom as there will 

be a need to make consequential amendments to interlink marriage legislation in the 

devolved administration to Westminster legislation so that it extends to the United 

Kingdom. Whilst the Secretary of State will be able to make regulations to amend 

legislation of the devolved administrations, any amendments need to be in consequence 

of the regulations made under clause 1 of the Bill. The Secretary of State will only be 

able to make changes to the law of England and Wales and so any changes to legislation 

of the devolved administrations are in consequence of matters which the devolved 

administrations cannot legislate on.  

 

 

Home Office 

16 April 2018 


