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DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

NORTHERN IRELAND (REGIONAL RATES AND ENERGY) BILL  

NORTHERN IRELAND ASSEMBLY MEMBERS (PAY) BILL  

 

Memorandum by the Northern Ireland Office 

 

 

 

Introduction 

 

1. This memorandum has been prepared for the Delegated Powers and Regulatory 

Reform Committee to assist with its scrutiny of the Northern Ireland (Regional 

Rates and Energy) Bill and the Northern Ireland Assembly Members (Pay) Bill.  

These Bills were introduced in the House of Commons on 21 March 2018.  This 

memorandum identifies the provisions of the Bills that confer powers to make 

delegated legislation.  It explains in each case why the power has been taken and 

explains the nature of, and the reason for, the procedure selected.  

 

2. In this memorandum: 

 
“the 1998 Act” is the Northern Ireland Act 1998, 

“the Assembly” is the Northern Ireland Assembly, and 

“MLAs” are Members of the Assembly.   

 

 

Summary of the Bills 

 

3. The Northern Ireland (Regional Rates and Energy) Bill deals with two matters arising 

from the lack of a Northern Ireland Executive following the general election to the 

Assembly on 2 March 2017.  It sets the regional domestic and non-domestic rates to 

be levied in 2018/19 and amends the Renewable Heat Incentive Scheme Regulations 

(Northern Ireland) 2012 (S.R. (NI) 2012/396) so as to preserve the cost control 

measures introduced in respect of small or medium biomass installations accredited 

before 18 November 2015 for 2017/18 in respect of heat generated during that 

period and sets the payments for 2018/19.The Northern Ireland Assembly Members 

(Pay) Bill enables the Secretary of State to vary the pay and allowances of MLAs in 

respect of the current period and similar periods (if any) where there is no 

Executive  

 

4. The powers conferred by these Bills are not, in the Northern Ireland Office’s view, 

delegated legislative powers as such.  Nonetheless for the reasons given below, in 

respect of clause 1 of each Bill (nothing arises in respect of clause 2 of the Northern 

Ireland (Regional Rates and Energy) Bill), they have been included in this 

memorandum.   
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Provisions for delegated legislation 

 

Clause 1 of the Northern Ireland Assembly Members (Pay) Bill:  Power to vary 

the salaries, allowances or gratuities of MLAs and former MLAs 

  

Power conferred on: Secretary of State 

Power exercisable by: Written determination  

Parliamentary procedure:  none  

 

  

Purpose of the power 

 

5. Section 47 of the 1998 Act makes provision for the payment of salaries and 

allowances to MLAs. It enables the Assembly to make provision for the 

determination of such salaries and allowances.  

 

6. Section 48 of the 1998 Act enables the Assembly to make provision for the payment 

of gratuities or allowances to persons who have ceased to be MLAs.  

 

7. Pursuant to sections 47 and 48, the Assembly passed the Assembly Members 

(Independent Financial Review and Standards) Act (Northern Ireland) 2011 (2011 

Act).  That Act established the Independent Financial Review Panel (IFRP) and 

conferred functions on it to determine the salaries and allowances of MLAs and the 

gratuities and allowances of persons who had ceased to be MLAs.   

 

8. The determination that applies in respect of the current Assembly is the Assembly 

Members (Salaries and Expenses) Determination (Northern Ireland) 2016.  Members 

of the IFRP are appointed by the Assembly Commission.  In June 2016 the terms of 

appointment of the then IFRP members came to an end, and since then no new 

members of the IFRP have been appointed.  There is, therefore, at present, no body 

or person capable of making determinations.   

 

9. Since 13 March 2017, when the Assembly first sat following the 2 March election, 

the Assembly has not sat nor conducted any business.  Nevertheless MLAs continue 

to be paid salaries and allowances in accordance with the 2016 determination.   

 

10. Clause 1(1) enables the Secretary of State to make a determination as to the salaries 

and allowances payable to MLAs during the period when there is no Executive.  

Subsection (2) enables the Secretary of State to make a determination as to the 

allowances or gratuities payable to MLAs who cease to be members (MLAs for, 

example, receive resettlement allowances if they step down at an election or are not 

returned) during a period when there is no Executive. The determinations may be 

applied (but the power no longer exercised) in respect of any similar periods.    

 

11. This will enable the Secretary of State to adjust salaries and allowances so as to 

reflect the responsibilities and duties that MLAs have during periods when, as now, 

there is no Executive or sitting Assembly.  
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Justification for the delegated power 

 

12. That MLAs continue to be paid their full salary is a matter of public interest and 

concern.   The previous Secretary of State asked for and received advice from 

Trevor Reaney, former clerk and chief executive of the Assembly on what pay and 

allowances might be paid to MLAs where there is no Executive or sitting Assembly1.   

 

13. The NIO believes that the Secretary of State needs to be able to respond to that 

advice, and more generally to the situation where there is no Executive or sitting 

Assembly.  She needs to be able to account for the views of other interested parties, 

and to have the ability to respond to changing circumstances in this area without the 

need for recourse to primary legislation each time. This would mirror the process as 

it would ordinarily apply under devolution, where the IFRP can issue determinations 

without being subject to Parliamentary procedure.   

 

14. The power to make a determination may only be exercised before such time as 

Ministers are appointed (and therefore an Executive formed) following the election 

on 2 March 2017.  The determination may apply during the current period and 

during any subsequent period when there is no Executive (although may be revoked 

by any subsequent determination of the IFRP).  The 2016 determination will apply 

once ministers are appointed, until it is revised or revoked. 

 

Justification for the procedure 

 

15. The determination (and any subsequent variation of it) is not subject to any 

parliamentary procedure.   

 

16. The IFRP’s own determinations are not subject to any procedure in the Assembly 

and the same would be the case here.    The Secretary of State has received advice 

from Trevor Reaney before acting in this case, and in future such occurrences would 

anticipate engaging with the main parties in Northern Ireland, whose members are 

those that would be impacted by any decision, in advance of further action. Indeed 

as her oral statement to Parliament on 12 March made clear, before making any final 

decision on the first exercise of the power final representations are sought from the 

parties. She would of course, also take into account the wider public interest in 

ensuring value for money and the credibility of the devolved institutions. 

 

17. This is a time-limited power.  Whilst a determination may be applied during future 

periods when there is no Executive, it may only be made during the “current” 

period.  Moreover, it can be revoked by the IFRP.  As this is a devolved matter, the 

Assembly could, as well, once sitting, take such action any it thought appropriate in 

respect of it.  

 

18. Whilst the Secretary of State may decide to reduce salaries, for the purposes of 

pension provision an MLA’s salary is to be treated as if it had not been reduced (see 

subsection (7)).  This will mean that a reduction in salary will not have any longer 

term impact on a person’s pension. 

 

19. Under the Northern Ireland Act 2000, during periods when devolution was 

suspended, the Assembly’s powers to determine salaries, allowances and pensions 

under sections 47 and 48 of the 1998 Act were exercisable by the Secretary of 

                                                 
1 The NIO published that advice on 20 December 2017 on gov.uk Advice on pay 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/669591/Advice_to_SoS_re_MLA_pay__expenses_and_allowances.pdf
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State2. The exercise of these powers was not subject to any procedures, 

Parliamentary or otherwise.   

 

 

Clause 1(4) of the Northern Ireland (Regional Rates and Energy) Bill:  Power to 

vary the specified rate 

  

Power conferred on: The Department of Finance 

Power exercisable by: Order  

Procedure:  Affirmative resolution procedure in the 

Northern Ireland Assembly  

 

Purpose of the power 

 

20. Power to make the regional rate in Northern Ireland is conferred on the 

Department of Finance, which must make the rate for each financial year by 

affirmative order in the Assembly3.   

 

21. As it is not possible, at present, for an affirmative resolution to be passed in the 

Assembly, this Bill makes that rate.  It does so without prejudice to the 

Department’s power to vary it at such time as it is able.  Specifically subsection (4) 

provides that the rates specified may be varied by an order made under Article 7 of 

the Rates (Northern Ireland) Order 19774.  

 

22. The NIO does not believe this is a delegated power as such.  Rather it simply 

clarifies that, notwithstanding that the rate for 2018/19 is being made by the Bill, the 

Department may still exercise its power to vary it (and may do so in respect of the 

whole year).  If it does so it will be subject to the affirmative resolution procedure in 

the Assembly in the usual way.   

 

Justification for the delegation of power 

 

23. As mentioned, the NIO does not believe this is a delegation as such.  Rather it 

confirms that an existing power may be exercised.  The purpose of this Bill is to set 

the regional rate in circumstances in which it cannot be set by the Executive.  The 

intention is not that the Department (or the Executive, once one is formed) is 

deprived of its competence in this matter.  Clause 1(4) makes this clear.   

 

Justification for the procedure 

 

24. An order under Article 7 of the Rates (Northern Ireland) Order 1977 is subject to 

the affirmative resolution procedure in the Assembly.  This is an appropriate level of 

scrutiny for a power such as this, which requires the rate to be set on an annual 

basis.   

 

Northern Ireland Office  

21 March 2018 

 

                                                 
2 See Schedule 1, paragraph 9 of that Act prior to revocation.  
3 See Articles 6 and 7 of the Rates (Northern Ireland) Order 1977 (S.I. 1977/2157 [NI 28]).  
4 The Interpretation Act (Northern Ireland) 1954 makes provision at section 17(2) for the construction 

of statutory powers.  That provision applies to an Order in Council made under the Northern Ireland 

Act 1974 by virtue of paragraph 3 of Schedule 12 to the Northern Ireland Act 1998.   


