
European Convention on Human Rights Memorandum  

The Government normally prepares for each Government Bill a memorandum to 
assist the Joint Committee on Human Rights with its scrutiny of the Bill’s human 
rights implications of the Bill: for recent Government Bills, these memoranda are 
published under the Bill documents pages for each Bill on the Bills before 
Parliament website at https://services.parliament.uk/bills/ . Alternatively, in most 
cases the human rights memoranda are published on www.gov.uk 

Statement under section 19 HRA 

This is a Private Member’s Bill and the Minister is not required to give a statement of 

compatibility with the Human Rights Act 1998, in accordance with section 19(1)(a) of that Act. 

The Parliamentary Under Secretary of State for Health has, nevertheless, considered the 

question of compatibility and has concluded that the provisions of the Bill are compatible with 

the Convention Rights. 

Article engaged: Article 8 (Right to respect for private and family life) 

Interference: The National Data Guardian’s power to issue guidance and give advice about 

the processing of health and adult social care data under Clause 1 potentially engages Article 

8.  Article 8 would be engaged to the extent that the advice or guidance relates to the use or 

disclosure of data which identifies an individual.  Any interference with Article 8 would be 

justified if it was prescribed by law, it met a legitimate aim and was necessary in a democratic 

society (i.e. it is proportionate). 

Clause 1 gives the National Data Guardian the power to issue guidance and give advice about 

the processing of health and adult social care data.  It also requires public bodies within the 

health and adult social care sector in England (and private organisations who contract with 

them to deliver health services or adult social care) to have regard to that guidance.   

Although the processing of personal data engages Article 8, it is arguable that this measure 

itself is not interference under Article 8(2) on the basis that it does not require or authorise any 

new processing or disclosure of personal data.  The new provisions do not provide a basis for 

processing or disclosing the individual’s personal data (any use or disclosure would need 

another legal basis).  Further, much health and adult social care data will be anonymous and 

so no Article 8 issue will arise.   

Justification: Even if, or to the extent that, Article 8(2) is engaged then the interference can be 

justified under Article 8(2).   
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The National Data Guardian would be subject to the Human Rights Act 1998 as a “public 

authority”.  Any guidance would be required by the Human Rights Act 1998 to be compatible 

with the Convention rights.   

No provision is made in the Bill for data to be processed or disclosed.  It is anticipated that 

guidance issued by the National Data Guardian may recommend that data should be 

processed or disclosed in certain circumstances.  Guidance would make it clear that 

information can only be used or disclosed where it is lawful to do so.   

The common law requirements under the duty of confidence and the Data Protection Act 2018 

will continue to apply, and provide important controls on the use and disclosure of personal 

information.  The DPA statutory framework requires that any processing of personal data 

needs to be in accordance with its provisions, including the data protection principles 

(“DPP”).  In particular, the first DPP requires personal data to be processed fairly and lawfully; 

and the third DPP requires that personal data shall be ‘adequate, relevant and not excessive’ 

in relation to the purpose for which they are processed (so any processing of personal data 

must therefore be proportionate if it is to comply with the third DPP).  Importantly, the DPA 

itself is fully compliant with Convention rights and Article 8 of the Convention in 

particular.  Everyone who receives advice from the National Data Guardian or who is required 

to have regard to the Data Guardian’s guidance would need to be satisfied that in that 

individual case there was no breach of confidence and that their use or disclosure complies 

with the DPA.   

It is also anticipated that guidance issued by the National Data Guardian may recommend 

measures to protect and safeguard health and adult social care data.  In this respect, the 

measure is likely to reduce interference with Article 8.   

Both the duty of confidence and the Data Protection Act 2018 ensure sufficient safeguards 

such that any use or disclosure would only be permitted if it was proportionate, lawful and 

there was a legitimate aim that was necessary in a democratic society, ensuring compliance 

with Article 8(2).  The Bill therefore does not change any of the existing legal safeguards 

governing the use or disclosure of information and we are satisfied that these are sufficient to 

protect Article 8 rights. 

Assessed to be compatible with the ECHR: Yes 

  



Article engaged: Article 1 of the First Protocol (protection of property) 

Interference: Clause 1 (duty to have regard to National Data Guardian’s formal guidance) 

could potentially engage Article 1 of the First Protocol to the extent that any recommendations 

in guidance issued by the National Data Guardian under Clause 1 interfered with the peaceful 

enjoyment, or use of the property of a provider of health services or adult social care (so far 

as that provider is a private individual).  Such recommendations could, for example, relate to 

the use of technological equipment or the physical management and storage of information. 

Justification: Any guidance issued by the National Data Guardian under Clause 1 would be 

required by the Human Rights Act 1998 to be compatible with the Convention rights.  The 

Department’s intention is that any recommendations included in guidance to which providers 

of health services and adult social care must have regard will only be those that are necessary 

in the general interest and proportionate to ensure that health and adult social care information 

is used appropriately.  It is also noted that the Bill imposes only a duty to have regard to 

guidance issued by the National Data Guardian, not to comply with it.   

Assessed to be compatible with the ECHR: Yes 

 


