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NORTHERN IRELAND OFFICE MEMORANDUM FOR THE DELEGATED POWERS AND 

REGULATORY REFORM COMMITTEE 

THE NORTHERN IRELAND (EXECUTIVE FORMATION AND EXERCISE OF 

FUNCTIONS) BILL 

 

Introduction 

1. This memorandum has been prepared for the Delegated Powers and Regulatory 

Reform Committee to assist with its scrutiny of the Northern Ireland (Executive 

Formation and Exercise of Functions) Bill (“the Bill”). The Bill was introduced in the 

House of Commons on 18 October - at which point we sent an initial DPM to 

Committee - and following amendment in the Commons will be considered in the 

House of Lords on 30 October. This memorandum identifies the provisions of the Bill 

that confer powers to make delegated legislation. It explains in each case why the 

power has been taken and explains the nature of, and the reason for, the procedure 

selected. 

2. There has been no functioning Northern Ireland Executive since 9 January 2017, 

when the then deputy First Minister of Northern Ireland resigned, which also resulted 

in the First Minister ceasing to hold office. The period for the appointment of Ministers 

to form an Executive after the extraordinary Assembly election in March 2017 was 

extended to 29 June 2017 (by the Northern Ireland (Ministerial Appointments and 

Regional Rates) Act 2017 (“MARRA”)), but no Ministers were appointed.  

3. Since then, Parliament has intervened only in relation to measures which were 

necessary in order to ensure good governance and the continuity of public services 

in Northern Ireland and these interventions have been limited in nature.  Examples 

include providing authority for expenditure by Northern Ireland departments and other 

bodies with Budget Acts for 2017-18 and 2018-19, and enabling the continued 

operation of the (amended) Renewable Heat Incentive scheme and collection of 

regional rates.1 

4. We are grateful to the Committee for their 36th report of this Session and the speed 

with which it was produced. The Bill was amended in the House of Commons in line 

with the Committee’s recommendation - see Clauses 5 and 8. 

Purpose and effect of the Bill  

Executive Formation 

5. Section 16A of the Northern Ireland Act 1998 (“1998 Act”) provides for a 14 day 

period following an Assembly election in which NI Ministers – including the First 

Minister and deputy First Minister – must be appointed.  If they are not, then the 

Secretary of State for Northern Ireland is required to propose a date for another 

                                                           
1 In the Northern Ireland Budget Act 2017, Northern Ireland Budget (Anticipation and Adjustments) Act 2018, Northern 

Ireland Budget Act 2018, Northern Ireland (Regional Rates and Energy) Act 2018 respectively. 
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election under s. 32(3).  That period initially expired on 27 March 2017 but was 

extended by the MARRA so as to expire on 29 June 2017.  Since that time the 

Secretary of State has been under a duty to propose a date for an Assembly election.  

Clause 1 of the Bill extends the time under section 16A of the 1998 Act for Ministers 

to be appointed such that it will now expire on 26 March 2019.  The Bill also enables 

the Secretary of State, by regulations subject to the draft or made affirmative 

procedure (subject to one exception explained below), to extend that period once 

only for up to 5 months. 

Exercise of Functions 

6. Under s. 22 of the 1998 Act, statutory functions can be conferred on Northern Ireland 

departments by name as well as on Ministers. This is consistent with the position 

under article 5 of the Departments (Northern Ireland) Order 1999 (“1999 Order”) that 

departments have separate legal personality. Article 4(1) of the 1999 Order requires 

that Departments at all times exercise their functions subject to the direction and 

control of the Minister in charge of the department.  Subject to that, functions may be 

exercised by the Minister in charge of the department or a senior officer of the 

department (a. 4(3)).  Departments have interpreted the obligation under a. 4(1) as 

an empowering one that applies only when Ministers are in post and have thus 

continued to exercise departmental functions.  This interpretation is consistent with 

that of the Court of Appeal of Northern Ireland in its recent judgment in Buick2.   

7. However, the Court indicated in Buick that departments’ powers to exercise their 

functions were subject to limitations.  In particular, it held that they are not able to 

exercise functions in respect of matters that would normally (if Ministers were in post) 

be referred to the Executive Committee of the Northern Ireland Assembly for 

discussion and agreement because they are cross-cutting, significant or 

controversial.  It also indicated that matters that would normally be referred to 

Ministers for approval are outside the competence of a department (although this 

was strictly obiter).  The Bill, therefore, clarifies  that  senior officers of  Northern 

Ireland departments are not prevented from exercising the functions of a  department 

during the period for forming an Executive (that is until 26 March 2019 or such later 

date as extended under Clause 2) where the officer is satisfied it is in the public 

interest to do so.   

8. The Secretary of State will be required to publish guidance for departments about the 

exercise of their functions, and senior officers will be required to have regard to that 

guidance.  That guidance will be published in draft alongside the Bill. 

Equal rights 

9. Further to an amendment proposed by Stella Creasy and agreed by the House of 

Commons, the Bill also requires the Secretary of State to issue guidance to senior 

officers of Northern Ireland departments on how to the exercise their functions in 

relation to “the incompatibility of the human rights of the people of Northern Ireland” 

of sections 58 and 59 of the Offences against the Person Act 1861 and Article 13(e) 

                                                           
2 Re Buick [2018] NICA 26  
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of the Matrimonial Causes (Northern Ireland) Order 19783.  The Secretary of State is 

required to report guidance under this clause on a quarterly basis to the House of 

Commons and set out her plans to address the impact of the absence of Northern 

Ireland Ministers on human rights obligations within three months of the day on which 

the Bill is passed. 

Public appointments 

10. The absence of Northern Ireland Ministers has affected public appointments in 

Northern Ireland and appointments to certain UK Government-sponsored wide 

bodies. On 18 July 2019, the Secretary of State  set out in a Written Ministerial 

Statement4 that she intended to bring forward legislation, if there were no Northern 

Ireland Ministers in place in the autumn, to enable appointments to be made. 

11. Where appointment functions are conferred on Northern Ireland Ministers, they 

cannot be exercised while there are no Northern Ireland Ministers in post. The Bill 

would address the most urgent cases, where the making of an appointment is 

essential to maintain good governance and public confidence in the institutions in 

Northern Ireland, particularly focussing on the sensitive area of policing and justice.  

12. The absence of Northern Ireland Ministers also affects some appointments made by 

UK Ministers. Where current legislation states that, in making an appointment, 

Ministers must consult or obtain the agreement of Northern Ireland Ministers, this 

cannot be achieved in the absence of an Executive. This situation represents a risk 

to the delivery of UK-wide services if appointments cannot be made. The Bill would 

enable these appointments to be made by replacing a requirement for UK Ministers 

to consult with Northern Ireland Ministers with a requirement to instead consult with a 

Northern Ireland department. 

13. Where appointments are made by UK Ministers jointly with Northern Ireland Ministers 

(and, in some cases, also with Scottish and Welsh Ministers), these appointments 

also cannot be made at present. The Bill would enable these appointments to be 

made following consultation with a Northern Ireland department. 

14. In summary, the Bill would: 

a. extend the time for appointing Ministers under s. 16A of the 1998 Act so that it 

expires on 26 March 2019 and enable the Secretary of State to further extend 

this period for up to five months (Clauses 1 and 2); 

b. clarify that the absence of an Executive does not prevent Northern Ireland 

departments from exercising their functions if it is in the public interest to do 

so (Clause 3); 

c. require the Secretary of State to issue  guidance on certain specified equality 

and human rights matters (Clause 4); 

                                                           
3 S.I. 1978/1045 (NI 15) 
4 https://www.parliament.uk/business/publications/written-questions-answers-statements/written-

statement/Commons/2018-07-18/HCWS868/ 
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d. enable the Secretary of State and the Lord Chancellor, having first consulted 

the relevant Northern Ireland department, to exercise appointment functions 

normally exercised by Northern Ireland Ministers in relation to the offices 

specified in the Bill, and enable by regulations further such functions to be 

exercised by UK Ministers.  The specified offices in the Bill are: Member of 

the Northern Ireland Judicial Appointments Commission; Member of the 

Northern Ireland Policing Board; Member of the Police Service of Northern 

Ireland above the rank of Chief Superintendent; Member, Chair or Deputy 

Chair of the Probation Board for Northern Ireland; Police Ombudsman for 

Northern Ireland (Clause 5); 

e. replace the requirement for UK Ministers to consult, or obtain the approval of, 

Northern Ireland Ministers or the Executive Committee before exercising 

appointment functions with a requirement to consult the relevant Northern 

Ireland department (Clause 6); 

f. enable the Secretary of State, having first consulted the relevant Northern 

Ireland department, to exercise any appointment function of a Northern 

Ireland Minister that is exercisable jointly with other persons who include the 

Secretary of State (Clause 7). 

15. Clause 3 applies during the period for forming an Executive (as established by 

Clause 1).  The public appointment provisions in Clauses 5, 6 and 7 apply during the 

period “while there is no Executive”.  That is until the next occasion (following the 

passing of the Bill) when the offices of all of the Northern Ireland Ministers are filled.   

 

Delegated Powers 

16. In summary, the Bill contains five delegated powers: 

a. Clause 2(1) would confer a power on the Secretary of State to make 

regulations subject to either the draft affirmative or made affirmative 

procedure (subject to the exception explained below) to further extend the 

period in Clause 1(1) for forming an Executive on a one-off basis for up to five 

months; 

b. Clause 3(2) would impose a duty on the Secretary of State to publish 

guidance about the exercise of departmental functions in reliance on Clause 

3(1); 

c. Clause 4 would impose a duty on the Secretary of State to issue  guidance on 

certain specified equality and human rights matters; 

d. Clause 5(3) would confer a power on the Secretary of State to make 

regulations subject to either the draft affirmative or made affirmative 

procedure adding to the list of specified offices in Clause 5(2); 
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e. Clause 8(3) would confer a power on the Secretary of State to make 

regulations subject to the affirmative procedure amending the definition of 

appointment functions in Clause 8(1). 

 

Clause 2(1): Limited power to further extend period for Executive formation 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: draft affirmative or made affirmative procedure or no procedure 

Context and purpose 

17. Clause 1 of the Bill extends the period in section 16A of the 1998 Act in which 

Ministers may be appointed (defined in the Bill as the “period for forming an 

Executive”). That period expired on 29 June 20175.  Clause 1 will extend it so that it 

now expires on 26 March 2019.  If Ministers are not appointed in that period, by 

virtue of section 32(3) of the 1998 Act the Secretary of State is required to propose a 

date for a further Assembly election. During the period for forming an Executive, the 

Secretary of State would have the power to propose a date for an election under 

Clause 1(3). 

18. This Clause enables the Secretary of State to extend the period by up to five months.  

She may only exercise the power once.  This means that if Ministers have not been 

appointed, but the Secretary of State is of the view that further time is needed to 

enable this, she may extend the period without further primary legislation.  This, 

therefore, constitutes a Henry VIII power.  

19. It should be noted that extending the period for forming an Executive also has the 

effect of extending the period for which Clause 3 applies.  

Explanation for delegation 

20. The period for forming an Executive is set out in Clause 1.  Whilst the primary 

purpose and intention of the UK Government is to ensure that an Executive is 

formed, it cannot rule out that further time may be needed.  That will depend on how 

any talks between the parties are progressing or have progressed.  This power is 

intended to provide the opportunity to provide for further time and enable an 

Executive to be formed without further primary legislation.  We have limited this 

possible extension to five months. 

21. This power will provide the Secretary of State with the flexibility that she may need to 

respond to events as they are happening.  If it is clear that further time is going to be 

needed she will be able to extend the time so as to enable talks to continue and an 

Executive to be formed.   

                                                           
5 See the Northern Ireland (Ministerial Appointments and Regional Rates) Act 2017 
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Explanation for Parliamentary process 

The starting point: regulations to be subject to draft affirmative procedure  

22. The starting point is that regulations under this Clause are subject to the draft 

affirmative procedure.  We believe that it is the appropriate procedure as these 

regulations will have the effect of extending the period set out in section 16A of the 

1998 Act. 

23. However, it may not be clear until relatively late in the day that further time may be 

needed.  It is for this reason that Clause 2 enables the Secretary of State to make the 

regulations before they are approved by Parliament if she considers it to be 

expedient for the regulations to be made without that approval. 

24. This is necessary so that all concerned know what the deadline is they are working 

to, but it is conceivable that a short extension might be judged appropriate where 

talks were ongoing and further time was needed to secure an agreement to restore 

the Executive. It is for this reason that the Secretary of State believes it is imperative 

she has the ability to extend the period for Executive formation, and to be able to do 

so quickly. Parliament will maintain the right to reject any proposed extension within a 

period of 28 days.  

25. In considering the appropriateness of allowing regulations to be made without 

approval, the government has also taken into account the fact that the power to 

extend the period is narrow and is subject to a number of constraints: 

● it can only be used once, 

● it can only be used in advance of the period expiring, and 

● the period cannot be extended by more than 5 months. 

Made affirmative procedure will normally apply, if draft affirmative is not possible 

26. In a case where the Secretary of State believes that it is expedient for the regulations 

to be made without approval we believe that, where possible, the made affirmative 

procedure is the most appropriate procedure. It enables the Secretary of State to 

make the regulations and extend time without the prior approval of Parliament but 

requires the subsequent approval of Parliament, ensuring Parliamentary scrutiny of 

how and why she has exercised the power. 

27. If the replacement date substituted by the regulations is after the end of the period of 

28 days after the regulations have been made, they will cease to have effect if not 

approved within that period. It is to be noted that the period of approval is 28 days 

rather than the more usual 40 days.  This is so as to provide Parliament with the 

earliest opportunity to approve the regulations and if they are not approved within 

that shorter period for them to cease to have effect. 

28. To ensure legal certainty over the replacement date it is necessary to make provision 

for what the replacement  date is if the regulations are not approved.  This is because 

the effect of an amending instrument ceasing to have effect is not necessarily to 

restore the amended text to what it would have been if the regulations had never 

been made. 
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29. If the regulations cease to have effect on or before 26 March 2019, because they 

have not been approved within the 28 days and that period ends before 26 March,  

then the period for forming an Executive is to be treated for all purposes as ending on 

26 March.6 In other words, the date reverts to what it would have been had the 

regulations never been made.    

30. If the regulations cease to have effect after 26 March 2019, then the period for 

forming an Executive is to be treated for all purposes as ending when the regulations 

cease to have effect.  So, for example, if 

a. the Secretary of State makes regulations on 25 March 2019, 

b. the replacement date is 17 May 2019, and 

c. the 28-day period expires before 17 May 2019 without Parliament having 

approved the regulations, 

the period for forming an Executive is treated as expiring on the date on which the 28 

days expired,7 and therefore earlier than the date proposed in the regulations as 

made. 

Cases where neither made affirmative procedure nor draft affirmative possible 

31. There is one case in which the regulations would not be subject to any form of 

parliamentary procedure. In that case the regulations will simply be laid before 

Parliament. 

32. This will arise if the replacement date specified by the regulations: 

a. is after 26 March 2019, but 

b. is within the period 28 days beginning with the day on which the regulations 

are made. 

33. The made affirmative procedure cannot be made to work for this situation, which 

explains the absence of any parliamentary procedure. In this situation there is no 

point in providing that the regulations cease to have effect at the end of the 28-day 

period if they are not approved by Parliament, as the time the 28-day period ends the 

period for forming an Executive will already have ended. 

34. We believe that the absence of any Parliamentary control in these circumstances is 

acceptable given the importance of the Secretary of State being able to react to 

developments as they unfold and the fact that this issue only arises where the 

extension of the period for forming an Executive is very short. 

 

Clause 3(2): Exercise of departmental functions: duty to publish guidance 

                                                           
6 Clause 2(6) 
7 Clause 2(7) 
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Power conferred on: the Secretary of State 

Power exercised by: Guidance 

Parliamentary Procedure: none 

Context and purpose 

35. Clause 3 makes provision for the exercise of Northern Ireland departmental powers 

during the period for forming an Executive.  In particular, it clarifies that the absence 

of Ministers does not prevent a senior officer of a Northern Ireland department from 

exercising a function of the department if she or he is satisfied that it is in the public 

interest to exercise the function during the period for forming an Executive 

(subsection (1)).  

36. The Secretary of State is required to publish guidance to departments about the 

exercise of their functions, including guidance as to the principles to be taken into 

account in deciding whether or not to exercise a function, and senior officers of 

departments are required to have regard to that guidance (subsections (2) and (3)).  

37. Departments may only exercise functions where it is in the public interest to do so.  

The Secretary of State recognises, and the guidance will recognise, that there is an 

important and countervailing public interest in waiting for the return of NI Ministers 

and a functioning Assembly before exercising certain functions, although this is 

something that would need to be kept under review. Elected Members of the NI 

Assembly will also have the opportunity to make representations about these and 

other aspects of the guidance and the Secretary of State is required to have regard 

to these representations (subsection (9)).  We will publish a version in draft when the 

Bill is introduced. 

Explanation for delegation 

38. Whether and how functions should be exercised in the period for forming an 

Executive entails the consideration of various factors.  The Secretary of State will be 

able to give guidance about the factors that she considers should be taken into 

account, whilst giving departments the flexibility and discretion they need to reach 

appropriate and necessary decisions to ensure the continued delivery of public 

services in Northern Ireland in the absence of locally elected Ministers.   

Explanation for Parliamentary process 

39. The guidance is not subject to any Parliamentary process although draft guidance 

will be available when the Bill is introduced. 

40. The draft guidance has been developed following extensive engagement  with the 

Northern Ireland Civil Service and has been considered and discussed with the 

Northern Ireland political parties.  As per the requirement in the Bill, the Secretary of 

State is required to have regard to representations made by Members of the 

Assembly.  This means that smaller parties and independent Members will also have 

the opportunity to comment upon and make representations about the guidance.  



 

9 

 

41. The matters dealt with by the Bill and the guidance are devolved are therefore rightly 

for the devolved executive authorities and locally elected politicians.  They are the 

ones who are best able to assess what is necessary and appropriate in relation to 

local Northern Ireland matters. It is for this reason that the Secretary of State must 

have regard to representations made by locally elected politicians before publishing 

any guidance.  She has also, as noted above, already engaged extensively with the 

Northern Ireland Civil Service and political parties.   

42. We have carefully considered the Committee’s 31st report of this Session and in 

particular its recommendation that guidance to which a recipient must have regard  

should be subject to Parliamentary scrutiny8 .     

43. However, in this case we believe that the circumstances of this Bill and the guidance 

are such that while it is right that the broad framework for the guidance set out in the 

Bill is subject to Parliamentary scrutiny, a formal scrutiny process for the guidance 

would be disproportionate.  The guidance is a framework of principles that are 

intended to support decision making, it is not an exhaustive list of public interest tests 

that NI departments are bound to and it is not directing specific decision making.  

Rather it leaves the balance of the judgement in exercising departmental functions in 

the absence of Ministers to NI departments, providing they do so within the 

parameters of the Bill.   

44. Moreover, the period for Executive formation expires on 26 March 2019 (subject to 

power to extend once as described above).  Early clarity on the exercise of 

departmental functions is desirable and it is intended that the guidance will be 

published as soon as possible – having had regard to any representations by MLAs – 

after Royal Assent.   In the event that further guidance is needed, it is likely that the 

Secretary of State will need to publish it – again having had regard to any 

representations from MLAs – without delay.   

45. For these reasons, we believe that, exceptionally, it is appropriate in these 

circumstances that the guidance is not subject to any Parliamentary process. 

 

Clause 4: Equal rights for people of Northern Ireland: duty to publish guidance 

Power conferred on: the Secretary of State 

Power exercised by: Guidance 

Parliamentary Procedure: none  

Context and purpose 

46. This Clause was agreed during Committee of the whole House in the House of 

Commons and was therefore not included in our previous memorandum on this Bill. 

                                                           
8 By reference to its 1st report of this Session. 
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47. Clause 4(1) requires the Secretary of State to issue guidance to senior officers of 

Northern Ireland departments on how to the exercise their functions in relation to “the 

incompatibility of the human rights of the people of Northern Ireland” of sections 58 

and 59 of the Offences against the Person Act 1861 and Article 13(e) of the 

Matrimonial Causes (Northern Ireland) Order 1978.   

48. Clause 4(2) requires the Secretary of State  to report this guidance  on a quarterly 

basis to the House of Commons and set out her plans to address the impact of the 

absence of Northern Ireland Ministers on human rights obligations within three 

months of the day on which the Bill is passed. 

49. The explanatory statement from the MP who tabled the New Clause states that it  

“would increase accountability of the Secretary of State and senior officers of 

Northern Ireland departments for their role in ensuring human rights 

compliance in Northern Ireland, in the absence of Northern Ireland Ministers, 

by requiring them to address incompatibilities between legislation applied in 

Northern Ireland and human rights obligations.” 

50. While there is no Parliamentary process associated with issuing the guidance, the 

Secretary of State is, as mentioned above, required to report it to the House of 

Commons on a quarterly basis.  

 

Clause 5(3): Northern Ireland Ministerial functions: specified office 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and purpose 

51. The power in Clause 5(3) would permit the Secretary of State to make regulations, 

subject to the affirmative procedure, adding entries to the table of specified offices in 

Clause 5(2). 

52. Existing legislation confers responsibility for certain public appointments in Northern 

Ireland on Northern Ireland Ministers.  Because these appointment functions may 

only be exercised by Northern Ireland Ministers and therefore cannot be exercised in 

the absence of Northern Ireland Ministers, Clause 5(1) and (2) enables UK Ministers 

to exercise them during the period while there is no Executive.  Both “the period while 

there is no Executive” and “appointment functions” are defined terms in the Bill (see 

Clause 8(1)).  The period while there is no Executive is defined so as to begin when 

the Act is passed and end on the next occasion when Ministerial offices are filled, 

meaning the powers will not be available to the relevant UK Minister once the 

Northern Ireland Executive is restored. 
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53. Parliament is being asked to approve the provision at Clause 5(1) and (2) of the Bill 

in order to enable appointment functions to be exercised in the most urgent cases, 

where the appointment being made is essential to maintaining good governance and 

public confidence in the institutions in Northern Ireland, with a particular focus on the 

sensitive area of policing and justice.  Clause 5(1) and (2) do not confer on the 

relevant UK Minister any appointment functions in relation to each specified office 

that are not currently conferred on Northern Ireland Ministers.  Clause 5(1) and (2) 

make no further changes in relation to these appointment functions. Clause 5(5) 

requires the UK Minister to consult the relevant Northern Ireland department prior to 

exercising the appointment functions conferred by subsection (1). 

54. Although the Government’s priority remains reaching agreement on restoring an 

inclusive power-sharing Executive in Northern Ireland, given that certain, often 

significant, public appointment powers in Northern Ireland are conferred on Northern 

Ireland Ministers, it is possible that the continuation of the current period without an 

Executive may see an urgent need for appointment functions to be exercised in 

relation to other offices. For example, an unexpected vacancy could arise in relation 

to an office not specified in Clause 5(2) and need to be filed as matter of urgency or 

(since the Bill deals only with offices where appointments are currently urgent and 

necessary) the need to fill an existing or expected vacancy could become essential to 

the good governance and public confidence in Northern Ireland owing to unexpected 

events.  

55. The appointment functions set out in the Bill are not confined to making 

appointments, but also extend to other functions including consultation, decisions on 

remuneration and the ability to remove an appointee from office.  The urgent exercise 

of the latter may become necessary for example, if the holder of an office not already 

covered by the Bill was declared bankrupt or convicted of a criminal offence and did 

not resign, in which case they could not be removed from office without a UK Minister 

being able to exercise the ‘appointment function’ of removing them from office. More 

generally, resignation from office is frequently required to be made to the Minister.  

56. Given the current circumstances in Northern Ireland, it is not possible to say whether 

it will be necessary to exercise the power in Clause 5(3).  The Government does not 

believe that in these circumstances it would be helpful to speculate about the 

likelihood of an unexpected vacancy or the need to exercise any other functions, as 

these are inherently unpredictable and citing any examples could prompt 

unnecessary and potentially destabilising speculation. For the same reason, draft 

regulations have not been provided.  

57. The purpose of the power in Clause 5(3) is to ensure that, if necessary, any such 

appointment can be made, or other appointment functions exercised, as a matter of 

urgency, in relation to offices not already specified in Clause 5(2), without the need 

for further primary legislation. As Parliament would have approved the principle that 

NI Ministers’ appointment functions in relation to certain posts may be exercised by 

UK Ministers, regulations under Clause 5(3) would be applying that same principle to 

one or more further specified offices.   
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Explanation for the delegation 

58. Working closely with the Northern Ireland Civil Service, the Secretary of State has 

identified the most urgent cases in which appointment functions, currently conferred 

on Northern Ireland Ministers, need to be exercised urgently in order to ensure good 

governance and public confidence in the institutions in Northern Ireland. These are 

the offices specified in Clause 5(2) and are offices where current or impending 

vacancies are a matter of considerable concern, affecting the capacity of the body or 

office to operate. 

59. Given the devolution settlement, the Government does not intend to seek to 

intervene in relation to transferred matters and the functions of Northern Ireland 

Ministers other than where there is a pressing need to do so in order to ensure good 

governance and public confidence in the institutions in Northern Ireland.  The Bill 

does not therefore set out an extensive list of offices appointed by Northern Ireland 

Ministers, or to propose a general power for UK Ministers to exercise Northern 

Ireland Ministers’ appointment functions. The Bill instead takes a narrower approach, 

focussed on the urgency and necessity of the appointment functions being exercised 

in respect of certain offices set out in Clause 5(2). 

60. However, the Secretary of State considers that it is appropriate to delegate a power 

by regulations to add further offices to Clause 5(2) so that it is possible, should it 

become necessary, to exercise appointment functions in relation to other offices in 

order to ensure in order to ensure good governance and public confidence in the 

institutions in Northern Ireland. 

Explanation for the choice of parliamentary scrutiny procedure 

61. In its 36th report of this Session, the Committee recommended that this delegated 

power should be subject to the affirmative procedure, acknowledging the potential 

need for urgent action using the made affirmative procedure.9 The Government 

accepted this recommendation and brought forward amendments to the Bill 

accordingly. 

62. The effect of Clause 5(4) is that, regulations under Clause 5(3) will be subject to the 

affirmative procedure. This will be the draft affirmative unless the Secretary of State 

considers it to be expedient that they be made without prior approval, in which case 

the made affirmative procedure is used and the regulations must be approved within 

28 days of being made. 

63. The made affirmative procedure is included because of the potential need to add to 

the entries in Clause 5(2) at short notice, especially in the event of a pressing 

vacancy (or other function that needs exercising as mentioned above) in relation to a 

public office.  

64. The made affirmative procedure can only be used to add to the entries in the table of 

specified offices in Clause 5(2).  It cannot be used to amend the appointment 

functions to be exercised in relation to the specified offices.  The power also cannot 

                                                           
9 House of Lords Delegated Powers and Regulatory Reform Committee 36th Report of Session 2017-19 

https://publications.parliament.uk/pa/ld201719/ldselect/lddelreg/204/204.pdf
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be used to amend the definition of “appointment functions” in Clause 8 (which 

provides only for the draft affirmative procedure). Therefore, where the Bill would 

establish the principle that a UK Minister may exercise a range of appointment 

functions (defined in Clause 8) that would normally be exercised by Northern Ireland 

Ministers in relation to certain specified offices, regulations under Clause 5(3) would 

extend that principle to one or more further specified office(s), including at short 

notice if necessary. It could not change the principle or the limits set by the Bill in 

terms of the appointment functions, nor could it go beyond the appointment functions 

conferred on Northern Ireland Ministers. 

 

Clause 8(3): Interpretation 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

Context and purpose 

65. Clause 8(3) would permit the Secretary of State by regulations subject to the 

affirmative procedure to amend the definition of “appointment functions” set out in 

Clause 8(1). This definition relates to the exercise of appointment functions in 

Clauses 5 to 7. The wider context for the Bill and the provisions in each of these 

Clauses is set out above. 

66. Although the Northern Ireland Office is confident that the current definition captures 

the necessary “appointment functions” for the purposes of all Clauses, the purpose of 

the power is to allow the definition of “appointment functions” to be amended should 

this become necessary.  In particular, given the number and variety of appointment 

functions that may need exercising, for an uncertain period of time, we cannot rule 

out that there may be appointment functions not anticipated here; although as noted 

above, we have sought to ensure that the current definition is as comprehensive as 

possible.  This is most likely to be used should UK Ministers have need to add further 

to the list in Clause 5(2).  This is a Henry VIII power.  

Explanation for the delegation 

67. As explained above, the Northern Ireland Office is confident that the current definition 

of “appointment functions” in Clause 8(1) adequately captures the functions 

conferred on Northern Ireland Ministers or UK Ministers that would be affected by the 

provisions in the Bill. However, this power would enable the list to be amended if 

necessary. Should any change be needed, it cannot broaden the definition beyond 

the appointment functions conferred on Northern Ireland Ministers (in respect of 

Cause 5), UK Ministers (Cause 6) or jointly by UK and Northern Ireland Ministers 

(Cause 7); the functions must be set out elsewhere to be subject to the provisions of 

this Bill or regulations made under it. 
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68. Should further appointment functions be needed in Clause 8, the Secretary of State 

considers that it would be necessary to have the ability to amend the definition of 

“appointment functions” without the need for the further primary legislation, to ensure 

that the necessary appointment functions can be exercised and good governance 

and public confidence in the Northern Ireland institutions maintained.  However, as 

mentioned above we are confident that the current definition anticipates as far as 

possible any function that may need exercising UK Ministers. 

Explanation for the choice of parliamentary scrutiny procedure 

69. It is proposed that the effect of Clause 8(4) is that regulations under Clause 8(3) are 

subject to the affirmative procedure because any use of the power would affect the 

definition of appointment functions in the Bill.  The affirmative procedure would 

provide for scrutiny of any such regulations seeking to amend the definition of 

“appointment functions” as agreed by Parliament in passing the Bill.  

Northern Ireland Office 

26 October 2018 


