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SUPPLEMENTARY MEMORANDUM CONCERNING THE DELEGATED POWERS IN THE 

HEALTHCARE (INTERNATIONAL ARRANGEMENTS) BILL 

(To be read alongside the Delegated Powers Memorandum (dated 31 January 2019)) 

In this Memorandum, amendment numbers refer to the list of amendments tabled by the 

Government on Tuesday 5 March 2019 which is annexed to the Memorandum.   

Please note that the numbering is for ease of reference and does not reflect the numbering that 

the amendments in question will have in proceedings at Lords Report, as at the time of preparing 

this memorandum there is not yet a marshalled list.   

SHORT SUMMARY OF AMENDMENTS TO DELEGATED POWERS IN THE BILL 

The following amendments were tabled by the Government on Tuesday 5 and Thursday 

7 March 2019 

AMENDMENT DELEGATED POWER JUSTIFICATION FOR 
AMENDMENT 

Limiting the conferral or 
delegation of functions to 
public authorities 
 

Clause 2(1)(a), (b) and (c) – 
regulation making powers 

This amendment will limit the 
operation of clause 2(1), to confer 
or delegate functions, so that they 
can only be conferred on, or 
delegated to, someone who is a 
"public authority”.   

Removal of all 
consequential Henry VIII 
powers  

Clause 2(1)(a), (b) and (c) – 
regulation making powers 

This amendment will remove the 
ability of regulations made under 
this Bill to consequentially amend 
primary legislation. 

Sunsetting for a period of 
5 years the regulation 
making powers at clause 
2(1)(a) and (b) 

Clause 2(1)(a) and (b) – 
regulation making powers 

This amendment time limits the 
exercise of regulation making 
powers at clause 2(1)(a) and (b) so 
regulations may only be made in 
the first five years, following the 
exit from the EU. 

Regulations made under 
Clause 4(6)(e) will be 
subject to the draft 
affirmative procedure  

Clause 4(6)(e) This amendment provides for a 
greater level of parliamentary 
scrutiny when regulations are 
made which add to the list of 
persons authorised to process data 
for the purposes set out under the 
Bill.  It will mean such regulations 
will be subject to the draft 
affirmative procedure. 
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Including a requirement 
to consult devolved 
administrations on 
regulations made under 
clause 2 that contain 
provision within devolved 
competence 

Clause 2(1)(a), (b) and (c) – 
regulation making powers 

This amendment provides that 
regulations made under clause 2 
that contain provision within 
devolved competence will not be 
made without consultation first with 
the Devolved Administrations.  This 
respects the importance of 
engaging with the Devolved 
Administrations. 

Obligation to report on 
an annual basis on 
payments made under 
the Bill 

Clause 2(1)(a), (b) and (c) – 
regulation making powers 

This amendment provides for 
greater transparency of the 
financial implications of policy 
implemented by regulations by 
placing a statutory obligation on the 
Secretary of State to publish an 
annual report on payments made.   

FURTHER ANALYSIS OF AMENDMENTS: 

Amendments to existing delegated powers in the Bill 

a. Amendment to clause 2 - restriction on conferral and delegation of functions

Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary procedure: Negative

1. Clause 2(1) contains three substantive regulation making powers.  Clause 2(2) is a non-

exhaustive list of examples of the type of provision that may be included in regulations

made under clause 2(1).  The examples of provision include functions being conferred or

delegated by the Secretary of State.  The Bill was drafted so that it was clear regulations

could provide for functions to be conferred on or delegated to the Secretary of State or

other persons.  This was to ensure that the implementation of future healthcare

arrangements could be carried out in the most effective manner, which could involve other

persons carrying out functions conferred or delegated to them.

2. In the interest of narrowing the scope of the powers, the Government has tabled

amendments 1, 2 and 3 to constrain the regulation making powers at clause 2(1).

3. Amendments 1 and 2 clarify that regulations made under clause 2(1) may not confer

functions on, or provide for the delegation of functions to a person who is not a public

authority.  Amendment 3 sets out the definition of a public authority.  A “public authority”

for the purpose of clause 2 is a person who exercises functions of a public nature (and

does not extend to include a person who does so only because of exercising functions on

behalf of another).

4. In the context of reciprocal healthcare, it is envisaged that the Secretary of State may

need to confer functions in the more immediate future on the NHS Business Services

Authority (NHS BSA).  The NHS BSA is a public body which assists in the delivery of the
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current EU reciprocal healthcare arrangements.  It is possible that in the future these 

functions may be performed by another body, and regulation making powers at clause 

2(1) provide a mechanism to facilitate this.  The purpose behind the amendments is to 

limit the operation of clause 2(1), to confer or delegate functions, so that they can only be 

conferred on, or delegated to, someone who is a "public authority 

 

b. Removal of all consequential Henry VIII powers 

 

5. The Bill was drafted to include consequential Henry VIII powers as a mechanism to 

support the operation of the substantive regulation making power at clause 2(1).  The 

powers were not free-standing.  The powers were a future proofing mechanism to ensure 

that there was a clear and coherent implementation of future healthcare arrangements 

across the Statute Book.  Past experience had indicated that primary legislation has 

previously been amended in order to implement reciprocal healthcare arrangements. For 

example, when the Government implemented the EU Cross-Border Healthcare Directive 

in 2013, it inserted discrete new sections into the National Health Service Act 2006.   

 

6. Given that healthcare agreements to be implemented under this Bill will be negotiated 

over time, it is not possible at this time to identify with any confidence specific primary 

legislation which would need to be amended in order to implement such agreements.   

 

7. Amendment 6 has been tabled to remove the consequential Henry VIII power set out at 

clause 5(3).  Since retained EU law can also be found in primary legislation, amendment 

7 has been tabled to clarify that clause 5(4) does not permit regulations under the Bill 

amending, repealing or revoking retained EU law if it is primary legislation. 

 

8. These amendments mean there are no longer any consequential Henry VIII powers 

contained in this Bill and therefore regulations made under this Bill will not be able to 

amend primary legislation.  Amendment 8 removes reference to primary legislation in 

respect of the parliamentary scrutiny procedure applicable to regulations made under the 

Bill.  Amendments 9 and 10 are consequential amendments in respect of amendment 8. 

 

c. Sunsetting of regulation making powers at clause 2(1)(a) and (b) 

 

(This was amendment was tabled on Thursday 7th March) 

 

Power conferred on: Secretary of State 

Power exercised by: Regulations 

Parliamentary procedure: Negative 

 

9. The Government tabled an amendment to clause 2 to sunset the regulation-making 

powers in clause 2(1)(a) and 2(1)(b) so they are only exercisable for a five-year period 

after the UK leaves the EU.  

 

10. The Government consider this clarifies the scope of the delegated powers in the Bill and 

puts beyond doubt those regulation making powers are only for immediate rather than 

long term use.  
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d. Regulations made under clause 4(6)(e) will be subject to the draft affirmative 

procedure 

 

Power conferred on: Secretary of State 

Power exercised by: Regulations 

Parliamentary procedure: Affirmative 

 

11. Clause 4(6) sets out a list of persons who are authorised to process data for the purposes 

set out in the Bill, namely to facilitate reciprocal healthcare, whether as part of an 

agreement with the EU or with, individual countries, or in connection with independent 

arrangements. 

 

12. Clause 4(6)(e) enables the Secretary of State to make regulations to add to the list of 

persons who can process data for the purposes of the Bill. The list can only be extended 

via such regulations. The Bill was drafted on the basis that regulations made under this 

delegated power would be subject to the negative procedure given it is such a limited 

power. 

 

13. Strong safeguards are already in place in respect of processing personal data for the 

purposes set out under the Bill.  Notwithstanding that the Government has tabled 

amendment 8 to provide that any regulations made under clause 4(6)(e) will be subject to 

the draft affirmative procedure.  It is important to future proof the Bill so that the Secretary 

of State has power to add persons to the list of authorised persons in clause 4(6).  

However, this amendment ensures that Parliament will have opportunity to debate any 

addition to the list and provides further transparency as to the persons who will be 

authorised to process data for the purposes set out under the Bill. 

 

Amendments to the scrutiny and transparency provisions attached to the delegated 

power 

 

e. Requirement to consult devolved administrations on regulations made under 

clause 2 that contain provision within devolved competence  

 

14. The Government recognises the importance of our devolution settlements and the 

importance of working collaboratively with the Devolved Administrations and have been 

engaging with the Devolved Administrations on this Bill. 

 

15. Amendment 4 inserts a new clause into the Bill that places a statutory duty on the 

Secretary of State to consult the Devolved Administrations before making regulations 

under clause 2 containing provision that would be within the legislative competence of the 

Devolved legislatures (i.e. the Scottish Parliament, the Welsh Assembly and the Northern 

Ireland Assembly). 

 

16. This amendment provides further oversight and scrutiny of regulations made under clause 

2 which impact on the Devolved Administrations.   
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f. Annual reporting requirement in respect of payments made under the powers of

the Bill

17. Amendment 5 inserts a new clause into the Bill to provide that the Secretary of State must

prepare and lay a report before Parliament as soon as practicable after the end of the

relevant period.  The report must give details of payments made under the powers

conferred by or under the Bill.  The relevant period is calculated from exit day initially, and

so means that the first report must be laid as soon as practicable after the end of the first

financial year to begin after exit day.  After this, the report must be produced and laid for

each subsequent 12 month period.  This provides for regular oversight of the financial

payments made in respect of the powers of the Bill.  It provides on-going scrutiny for

Parliament in respect of the policy being implemented under regulations made under

clause 2.

Department for Health and Social Care 

7 March 2019 
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Healthcare (International Arrangements) Bill

AMENDMENTS

TO BE MOVED

AT REPORT

Clause 2

BARONESS BLACKWOOD OF NORTH OXFORD

1 Page 2, line 1, leave out “on the Secretary of State or on any other person”

BARONESS BLACKWOOD OF NORTH OXFORD

2 Page 2, line 3, at end insert—

“(2A) But regulations under subsection (1) may not confer functions on, or
provide for the delegation of functions to, a person who is not a public
authority.”

BARONESS BLACKWOOD OF NORTH OXFORD

3 Page 2, line 8, at end insert—

“(5) In this section “public authority” means a person who exercises functions
of a public nature (but does not include a person who does so only because
of exercising functions on behalf of another).”

After Clause 4

BARONESS BLACKWOOD OF NORTH OXFORD

4 Insert the following new Clause—

“Requirement for consultation with devolved authorities

(1) Before making regulations under section 2 that contain provision which is
within the legislative competence of a devolved legislature, the Secretary of
State must consult the relevant devolved authority on that provision.

(2) In this section—
“devolved authority” means the Scottish Ministers, the Welsh

Ministers or a Northern Ireland department;

ANNEX
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“devolved legislature” means the Scottish Parliament, the National
Assembly for Wales or the Northern Ireland Assembly.

(3) A provision is within the legislative competence of a devolved legislature
if—

(a) it would be within the legislative competence of the Scottish
Parliament if it were contained in an Act of the Scottish Parliament;

(b) it would be within the legislative competence of the National
Assembly for Wales if it were contained in an Act of the Assembly
(including any provision that could only be made with the consent
of a Minister of the Crown); or

(c) the provision, if it were contained in an Act of the Northern Ireland
Assembly—

(i) would be within the legislative competence of the
Assembly, and

(ii) would not require the consent of the Secretary of State.”

After Clause 4

BARONESS BLACKWOOD OF NORTH OXFORD

5 Insert the following new Clause—

“Report on payments made under this Act

(1) The Secretary of State must, in relation to each relevant period—
(a) prepare a report in accordance with this section, and
(b) lay the report before Parliament as soon as practicable after the end

of the period.

(2) Each report must give details of payments made under the powers
conferred by or under this Act.

(3) “Relevant period” means—
(a) the period beginning with the day on which this Act is passed and

ending with the end of the first financial year to begin after exit day;
(b) each subsequent period of 12 months.

(4) “Financial year” means the period of 12 months beginning with 1 April.”

Clause 5

BARONESS BLACKWOOD OF NORTH OXFORD

6 Page 3, line 38, leave out subsection (3)

BARONESS BLACKWOOD OF NORTH OXFORD

7 Page 3, line 43, after “law” insert “that is not primary legislation” 

BARONESS BLACKWOOD OF NORTH OXFORD

8 Page 3, line 45, leave out “this Act which amend, repeal or revoke primary
legislation” and insert “section 4(6)”



Healthcare (International Arrangements) Bill 3

BARONESS BLACKWOOD OF NORTH OXFORD

9 Page 4, line 3, for “A” substitute “Any other”

BARONESS BLACKWOOD OF NORTH OXFORD

10 Page 4, line 3, leave out the words from “Act” to “is” in line 4
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Healthcare (International Arrangements) Bill

AMENDMENTS

TO BE MOVED

AT REPORT

Clause 2

BARONESS BLACKWOOD OF NORTH OXFORD

1 Page 2, line 8, at the end insert—

“(6) No regulations may be made under subsection (1)(a) or (b) after the end of
the period of five years beginning with exit day.”
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