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RIVERS AUTHORITIES AND LAND DRAINAGE BILL 

 

Memorandum concerning the Delegated Powers in the Bill for the Delegated 

Powers and Regulatory Reform Committee 

 

A. INTRODUCTION 

 

1. This memorandum has been prepared for the Delegated Powers and Regulatory 

Reform Committee to assist with its scrutiny of the Rivers Authorities and Land 

Drainage Bill (“the Bill”). The Bill was introduced in the House of Commons on 5 March 

2018. This memorandum identifies the provisions of the Bill that confer powers to 

make delegated legislation. It explains in each case why the power has been taken 

and explains the nature of, and the reason for, the procedure selected. 

 

B. SUMMARY OF THE BILL  

 

2. The Bill will make provision in respect of two matters: it will establish a new type of 

public body, a rivers authority, which will have flood risk management functions, and 

it will address a barrier to the creation of internal drainage boards (‘IDBs’) caused by 

the fact that certain historic data which IDBs need in order to calculate the drainage 

rates and special levies from which they meet their expenses, is now missing or 

incomplete. 

 

3. Rivers authorities: the Bill will create a new category of major precepting authority 

called “rivers authorities”. These authorities will be locally accountable bodies with the 

power to issue a precept to billing authorities, which will then collect the money from 

council tax payers for flood risk management work. This will follow the precepting 

model in the Local Government Finance Act 1992 which applies to county councils, 

single purpose Fire and Rescue Authorities and Police and Crime Commissioners. 

 

4. Rivers authorities will have the ability to manage flood risk in their area, and offer a 

higher level of protection from flooding to local communities where this is demanded. 

In particular, they will be able to: 
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• prepare a plan of flood risk management work which is proposed for the coming 

financial year by all risk management authorities in their geographical 

boundary; 

• identify “gaps” in the proposed flood risk management work and prepare and 

publish a plan of proposed additional flood risk management work in their area, 

which will supplement the work that existing flood risk management authorities; 

• issue a precept to fund the additional flood risk management work identified in 

the plan that will appear as a separate item on council tax bills alongside other 

precepting and billing authorities; 

• be established as a body corporate for a specified geographical area by 

statutory instrument made by the Secretary of State.  

 

5. Expenses of IDBs: IDBs are public bodies constituted under the Land Drainage Act 

1991 (“the LDA 1991”) which are responsible for exercising a general supervision over 

all matters relating to the drainage of land in areas of special drainage need, including 

water level management and flood risk.  IDBs meet their expenses by means of 

drainage rates and special levies. Drainage rates are raised on agricultural land and 

buildings (defined under the LDA 1991 as ‘chargeable property’) and special levies 

are raised on non-agricultural land (defined under the LDA 1991 as ‘other land’). The 

proportion of an IDB’s expenses met by the drainage rate and the special levy depends 

on the proportion of the total value of the land in an IDB’s district which comprises 

chargeable property and other land respectively. This measure will amend the LDA 

1991 in order that IDBs can use up to date taxation information in calculating the value 

of other land, rather than relying on values from 1990 ratings lists (as currently required 

under the LDA 1991).  In some cases, the 1990 ratings lists are either missing or 

incomplete, which can prevent the creation of new IDBs or the expansion of existing 

IDBs, since without the 1990 values, the drainage rate and special levy cannot be set 

at the correct rate, in accordance with the legislation. Provision will also be made to 

use up to date information to calculate the value of chargeable property.  The measure 

will also create a power for the Valuation Office of HM Revenue and Customs to 

disclose up to date taxation information (principally Council Tax information) to certain 

bodies and individuals defined as ‘qualifying persons’. The measures relating to using 

up to date information to calculate the annual value of agricultural land and buildings, 
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and for the Valuation Office Agency to provide up to date taxation information will apply 

to Wales. 

 

 

C. ANALYSIS OF DELEGATED POWERS BY CLAUSE 

 

Clause 1 and Schedule 1: Rivers authorities 

 

Clause 1(3) and Schedule 1- new section 21A and 21J of and Schedule A1 to the 

FWMA 2010 - Power to establish rivers authorities 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

6. Clause 1(3) inserts a new section 21A into the Flood and Water Management Act 

2010 (“FWMA 2010”). This contains a power for the Secretary of State to establish a 

rivers authority as a body corporate (section 21A(1)) through regulations subject to the 

affirmative procedure (section 21J(1)(a) and (2)). Subsection (3) provides that the 

regulations must specify the area for which the rivers authority is established, and the 

area must meet certain conditions, of which one condition is that the area consists of 

the whole of one or more local government areas in England. Section 21J(1)(a) and 

(3) provides that if a draft of the regulations would otherwise be treated as a hybrid 

instrument, it is to proceed through Parliament as if it were not a hybrid instrument, 

since otherwise there would be a possibility that the hybrid instrument procedure would 

apply to the regulations in the House of Lords. It is considered that this procedure, 

were it to apply in the absence of this provision, would not be proportionate to the aim 

of the regulations. 

 

7. Schedule 1 inserts Schedule A1 into the FWMA 2010 which makes provision in 

respect of the procedure for regulations made under section 21A(1). Paragraph 1 

provides that the Secretary of State may only make such regulations establishing a 
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rivers authority if a scheme for its establishment has been submitted to the Secretary 

of State by a relevant risk management authority in accordance with the Schedule. 

Paragraph 5 provides that before making such regulations, the Secretary of State may 

hold an inquiry. Paragraph 6 includes a requirement for the Secretary of State to 

consult certain persons and bodies if the provision proposed to be made by the 

regulations significantly differs from the provision proposed by the submitted scheme. 

 

Justification for taking the power 

 

8. The reason for taking the power is that it enables the Secretary of State to establish 

a rivers authority where there is a local need for such a body. It will only be possible 

to identify where there is such a need when a local risk management authority 

identifies such a need and prepares a scheme in accordance with the requirements of 

Schedule A1.  The risk management authority also must consult on the draft scheme 

before it is finalised and submitted to the Secretary of State. Among other 

requirements, the draft scheme must: describe the proposed area of the rivers 

authority; describe the composition of the proposed rivers authority; describe the 

proposed activities of the rivers authority; explain the benefits in terms of flood risk 

reduction for the local population and also contain an estimate of the amount of precept 

proposed to be issued by the rivers authority under section 40 of the Local Government 

Finance Act 1992 in its first full financial year of operation. There is detailed provision 

in Schedule A1 as to how the consultation on the scheme should be conducted. The 

regulations will only be able to be made on receipt of such a scheme because the 

establishment of the rivers authority will be dependent on the detail set out in the 

scheme. 

 

Justification for the procedure  

 

9. Since the creation of a rivers authority has significant implications for the area in 

which it is to be established, including the issuing of a precept to a local authority with 

the consequent additional amount raised through council tax, it is considered that the 

affirmative procedure will provide the appropriate level of Parliamentary scrutiny. 
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Clause 1(3) – new section 21B and section 21J of the FWMA 2010 – Power to 

make provision about initial period 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

10. The new section 21B of the FWMA 2010 provides the Secretary of State with a 

power to make specific provision about the “initial period” which begins with the date 

when the rivers authority is established by regulations and ends with the following 31 

March. This is to enable the rivers authority to set an amount of precept to fund its first 

full financial year and carry out other preparatory functions, for example, plan work for 

its first year of operation. 

 

11. Regulations may make provision about the following matters for the authority 

during its initial period: its composition; its proceedings; its functions and its funding. 

Subsection (2) provides that provision about the funding may include, in particular, 

provision for the authority’s initial costs to be met by one or more of the relevant risk 

management authorities. The regulations may also provide that certain provisions 

which would otherwise apply to the authority (either under the FWMA 2010 or any 

other Act), will not apply to the authority or will apply to the authority with modifications 

during this initial period. 

 

12. Before making regulations under section 21B(1) which are not contained in the 

same instrument as regulations made under section 21A(1), the Secretary of State 

must consult the persons listed in the new section 21J(5) of the FWMA 2010. These 

persons are the rivers authority itself, the relevant risk management authorities in 

relation to the rivers authority, Natural England,  persons liable to pay council tax in 

the area or the proposed area of the rivers authority and persons whom the Secretary 

of State thinks would be affected by the regulations. 
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Justification for taking the power 

 

13. It is considered necessary to take such a power in order to make provision about 

the initial period for  a rivers authority by regulations because it would not be possible 

to do so in primary legislation, given that a rivers authority can only be established on 

receipt of a scheme from a relevant risk management authority. There is a similar 

power included in the Policing and Crime Act 2017 which inserts a new section 4G 

into the Fire and Services Rescue Act 2004, which particularises the transitional 

provision that can be made by an order under the new section 4A of that Act (which 

provides for a police and crime commissioner (PCC) to act as a fire and rescue 

authority). This would allow for that order to specify a PCC to act as a shadow fire and 

rescue authority to exercise preparatory functions in a period prior to assuming full 

responsibility for fire and rescue functions.  

 

Justification for the procedure  

 

14. It is considered the affirmative procedure is the most appropriate one in order to 

be consistent with the procedure for regulations to establish a rivers authority made 

under section 21A of the FWMA.  

 

Clause 1(3) – new section 21C and section 21J of the FWMA 2010 – Composition 

of rivers authorities 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

15. New section 21C(1) gives the Secretary of State power to make provision by 

regulations about the composition of rivers authorities. This can include provision 

about the number of members of the authority, the eligibility for appointment as a 

member, about how members are to be appointed and about disqualification for being 
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appointed or continuing as a member. Subsection (2) enables regulations to make 

provision about the payment of remuneration to the chair of a rivers authority or its 

other members. Subsection (3) enables provision to be made about the appointment 

of staff, the payment of remuneration and pensions. 

 

16. New section 21C(7) requires that, where regulations are made under new section 

21A(1), the Secretary of State must make regulations for the rivers authority to have 

a committee which is responsible for deciding the amount of the authority’s 

expenditure to be taken into account under section 42A of the Local Government 

Finance Act 1992 in calculating the amounts to be specified in the precept the authority 

issues each year. Subsections (8) and (9) enable the Secretary of State by regulations 

to make further provision for committees and sub-committees (including the finance 

committee), their composition and functions. Subsection (10) enables provision to be 

made for the delegation of functions by a rivers authority or by one of its committees. 

 

17. Before making regulations under section 21C which are not contained in the same 

instrument as regulations made under section 21A(1), the Secretary of State must 

consult the persons listed in the new section 21J(5) of the FWMA 2010. Such persons 

include the rivers authority itself, the relevant risk management authorities in relation 

to the rivers authority, and persons liable to pay council tax in the area or the proposed 

area of the rivers authority. 

 

Justification for taking the power 

 

18. The reason for taking the power is that schemes for rivers authorities will need to 

be different for different areas, in order to reflect each area’s individual needs. 

Consequently there needs to be flexibility for the Secretary of State to make different 

provision about the composition of the rivers authority in each area. 

 

Justification for the procedure  

 

19. Since the creation of a rivers authority has significant flood risk management 

implications for the area in which it is to be established, it is considered that the 

affirmative procedure is the most appropriate one. 
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Clause 1(3) – new section 21D and section 21J of the FWMA 2010 – Proceedings 

of rivers authorities 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

Context and Purpose 

 

20. New section 21D(5) provides a power for the Secretary of State by regulations to 

make further provision about the proceedings of a rivers authority or any of its 

committees for sub-committees. 

 

21. Before making regulations under section 21D(5) which are not contained in the 

same instrument as regulations made under section 21A(1), the Secretary of State 

must consult the persons listed in the new section 21J(5) of the FWMA 2010. Such 

persons include the rivers authority itself, the relevant risk management authorities in 

relation to the rivers authority, and persons liable to pay council tax in the area or the 

proposed area of the rivers authority. 

 

Justification for taking the power 

 

22. As with the justification for the power in section 21C, the Secretary of State will 

only be able to decide whether it is necessary to make further provision about the 

proceedings of a rivers authority on receipt of the scheme. The structure and workings 

of the rivers authority will need to reflect the activities and geographical area proposed 

for the rivers authority. 

 

Justification for the procedure  

 

23. Since the creation of a rivers authority has significant flood risk management 

implications for the area in which it is to be established, it is considered that the 

affirmative procedure is the most appropriate one. 

 



 

9 

Clause 1(3) – new section 21G of the FWMA 2010 – National Framework for rivers 

authorities 

 

Power conferred on: the Secretary of State 

Power exercised by: National Framework 

Parliamentary Procedure: None 

 

Context and Purpose 

 

24. New section 21G(1) imposes a duty on the Secretary of State to prepare and 

publish a national framework for rivers authorities. Subsection (2) makes provision as 

to what the framework must or may do, including provision that the framework must 

set out priorities and objectives for rivers authorities in connection with the exercise of 

any of their functions. The framework may contain guidance to rivers authorities and 

it may require a rivers authority to prepare certain statements or returns of a kind 

specified in the framework. Subsection (3) requires the Secretary of State to keep the 

framework under review and enables the Secretary of State to revise the scheme from 

time to time. 

 

Justification for taking the power 

 

25. The reason for taking the power is that the priorities and objectives for rivers 

authorities may change over time, and likewise the need for guidance. There are a 

range of statements and returns which it may be important for rivers authorities to 

prepare, in order to ensure transparency and accountability. These are matters which 

it would not be appropriate or proportionate to legislate for by way of regulations. 

 

Justification for the procedure  

 

26. A national framework strikes the right balance between secondary legislation and 

the use of non-statutory instruments. It has precedent in comparable situations, such 

as with Fire and Rescue Authorities, which are also major precepting authorities. That 

framework sets out the Government’s priorities and objectives for Fire and Rescue 

Authorities in England and high level expectations. 
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Clause 1(3) – new section 21H and section 21J of the FWMA 2010 – Changes to 

the area of a rivers authority 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

27. New section 21H(1) gives the Secretary of State power to make provision by 

regulations to change the area of a rivers authority in order to add a local government 

area to an existing area of a rivers authority or remove a local government area from 

an existing area of a rivers authority. This power may only be exercised if (a) a risk 

management authority within the area of the existing rivers authority (other than the 

rivers authority itself) proposes that such regulations are made or (b) if the Secretary 

of State thinks that it is necessary to do so as a result of local government machinery 

changes made by an order under Part 1 of the Local Government and Public 

Involvement in Health Act 2007. No part of the area created by regulations under this 

section 21H may form part of the area of another rivers authority. 

 

28. If the Secretary of State intends to make regulations under section 21H(1), he must 

consult the persons listed in the new section 21J(5) of the FWMA 2010. Such persons 

include the rivers authority itself, the relevant risk management authorities in relation 

to the rivers authority, and persons liable to pay council tax in the area or the proposed 

area of the rivers authority. 

 

Justification for taking the power 

 

29. The reason for taking the power is that it enables the Secretary of State to change 

the area of a rivers authority through regulations, rather than having to abolish the 

rivers authority and create a new one if such changes to the area where desired. 
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Justification for the procedure 

 

30. The changes to the area of a rivers authority potentially has significant flood risk 

management implications for the area which is either to be added or removed from the 

rivers authority boundary, including the management of flood risk in that area and the 

level of council tax, so it is considered that the affirmative procedure provides the most 

appropriate level of Parliamentary scrutiny. 

 

Clause 1(3) – new section 21I and section 21J of the FWMA 2010 – Winding up 

of rivers authorities 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

31. New section 21I(1) gives the Secretary of State power to make provision by 

regulations for the abolition of a rivers authority. Subsections (2) to (4) provide that 

such regulations may make provision for, amongst other things, the transfer of 

property, rights and liabilities of the rivers authority, and the termination of contracts of 

employment of staff. 

 

32. If the Secretary of State intends to make regulations under section 21I(1), he must 

consult the persons listed in the new section 21J(5) of the FWMA 2010. Such persons 

include the rivers authority itself, the relevant risk management authorities in relation 

to the rivers authority, and persons liable to pay council tax in the area or the proposed 

area of the rivers authority. 

 

Justification for taking the power 

 

33. The reason for taking the power is that it enables the Secretary of State to wind up 

a rivers authority where there is no longer a local need for such a body. 

 



 

12 

Justification for the procedure  

 

34. The winding up of a rivers authority potentially has significant flood risk 

management implications for the area in which it is to be wound up, including the 

management of flood risk in that area, so it is considered that the affirmative procedure 

is the most appropriate one. 

 

Clauses 2 to 4: Expenses of internal drainage boards 

 

Clause 2 – new sections 37(5ZA) to (5ZH) of the LDA 1991 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

35. Clause 2 inserts a new subsection (5ZA) into section 37 of the LDA 1991. That 

subsection contains a power for the Secretary of State to make regulations which 

make provision for the value of ‘other land’ in an English internal drainage district to 

be determined in accordance with regulations. Section 37 of the LDA 1991 contains 

detailed provisions as to the apportionment of drainage expenses between drainage 

rates, which are charged to chargeable properties (agricultural land and buildings), 

and special levies, which are charged to other land and paid by local authorities. 

However, some of the data which is referred to in the existing provisions detailing 

those calculations is now missing or incomplete, and a new method of valuing the 

rateable value of domestic property included in ‘other land’ is required. The purpose 

of the delegated power is to provide a new methodology for valuing such properties, 

so that charges can be made by those IDBs, or proposed IDBs, where the 1990 ratings 

lists are missing or incomplete.  

 

• Subsections (5ZB) to (5ZF) elaborate on what provision the regulations 

made under (5ZA) may make. This includes provision about the methods to 

be applied or factors to be taken into account in determining the value of 
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land; to make adjustments to what would otherwise be determined to be the 

value of land; which IDBs the regulations will apply to; and for an IDB to 

elect that the regulations should apply to it. 

 

• There is a power in subsection (5ZF) to make such incidental, 

supplementary, consequential, transitional, transitory or saving provision as 

the Secretary of State considers appropriate which amends, repeals or 

revokes any provision of an enactment (including this Act). This is 

considered necessary in case the application of the new methodology 

requires incidental or consequential provision to the LDA 1991, or to repeal 

any provisions of the LDA 1991 which are made redundant as a result of the 

regulations applying in relation to all IDBs. 

 

• Subsection (5ZH) contains a de-hybridising provision for regulations which 

need to apply only to certain named IDBs which do not form a coherent 

class, since otherwise there would be a possibility that the hybrid instrument 

procedure would apply to the regulations in the House of Lords. It is 

considered that this procedure, were it to apply in the absence of this 

provision, would not be proportionate to the aim of the regulations. 

 

Justification for taking the power 

 

36. The reason for taking the power is that the new methodology for calculating the 

value of other land, as well as the alternative for calculating the values of chargeable 

properties (under clause 4), is still under development and is currently being tested. 

The intention is that once the methodology has been established to be workable, it will 

go out to consultation. Additionally, it is envisaged that there may need to be updates 

to the methodology, which will be required when updated taxation information is 

provided by HMRC; and the methodology will only apply to certain IDBs, and 

subsequently additional IDBs may need to be specified in the regulations from time to 

time. 
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Justification for the procedure 

 

37. It is considered that the affirmative procedure is appropriate as the amendments 

to the LDA 1991 involve changes to the methodology for calculating the value of other 

land, and because the new methodology, which will be set out in secondary legislation, 

will exist as an alternative to the current methodology which is set out in primary 

legislation. 

 

Clause 3 – new section 37A LDA 1991- Disclosure of Revenue and Customs 

information 

 

Power conferred on: the Secretary of State, and Welsh Ministers 

Power exercised by: Regulations 

Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

38. Clause 3 inserts a new section 37A into the LDA 1991, and creates a statutory 

gateway for disclosure of taxation information from the Valuation Office Agency of 

HMRC, to a qualifying person for a qualifying purpose (which persons and purposes 

are set out in the Bill). Section 37A(5) contains a power for the Secretary of State in 

relation to England, and Welsh Ministers in relation to Wales, to make regulations to 

add, amend or remove a qualifying person or qualifying purpose. These regulations 

may only be made with the consent of the Commissioners for HMRC and are subject 

to the affirmative procedure in England (sections 37A(8)) and 37A(9)). 

 

39. Subsection (6) provides that regulations made under subsection (5) may make 

consequential amendments to section 37B(2). This is considered necessary because 

it provides flexibility in the provisions in cases where onward disclosure to another, as 

yet unidentified party, may be required so that IDBs can carry out the calculations 

which allow the drainage rate and special levy to be determined. This may be 

applicable in cases where smaller IDBs or other qualified persons may need to forward 

the information to an, as yet, unknown body/company/person but we do not feel it is 

proportionate to add the unknown body/company/person as a qualifying person. 
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Justification for taking the power 

 

40. The power to amend the list of qualifying persons set out under new section 37A(3) 

is needed in order to: 

a) ensure that other persons requiring access to Revenue and Customs 

information for a qualifying purpose, who are identified through the 

consultation process and further testing, may be added the list, 

b) enable other regulatory bodies requiring access to Revenue and 

Customs information for a qualifying purpose to be added to the list, in 

circumstances where the framework of regulatory bodies operating in 

this area changes.  

The power to amend the definition of qualifying purposes set out under new section 

37A(4) will ensure that once the new methodologies to be introduced under secondary 

legislation have been refined and tested, any unintentional constraints which the 

current definition of qualifying purpose imposes on the information sharing required 

for IDBs to be able to conduct their calculations, can be remedied.  Finally, 

consequential amendments to new section 37B(2) are needed, to ensure that the 

changes made to either of the aforementioned definitions are reflected where 

necessary in the onward disclosure provisions under new section 37B(2).  

 

Justification for the procedure  

 

41. It is considered that the affirmative procedure is appropriate as the amendments 

to the LDA 1991 involve changes to the methodology to the calculation of charges, 

and because the new methodology, which will be set out in secondary legislation, will 

exist as an alternative to the current methodology which is set out in primary 

legislation. 

 

Clause 4 – new section 41A – Alternative method of calculating annual value of 

agricultural land and buildings  

 

Power conferred on: the Secretary of State, and Welsh Ministers 

Power exercised by: Regulations 
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Parliamentary Procedure: affirmative procedure 

 

Context and Purpose 

 

42. Clause 4 inserts a new section 41A into the LDA 1991 enabling the Secretary of 

State in England, or the Welsh Ministers in Wales, to make provision for the annual 

value of each chargeable property in an internal drainage district to be determined in 

accordance with regulations. The regulations may make provision about a range of 

matters set out in subsections (3) and (4), including the date by which an IDB is to 

determine the annual value of each chargeable property about methods to be applied, 

or factors to be taken into account in determining the annual value of a chargeable 

property and for the annual value of a chargeable property to be determined on the 

basis of estimates, assumptions or averages. Subsections (5) and (6) make further 

provision about how the regulations may be applied to IDBs. Subsections (7) and (8) 

provide that regulations may apply in relation to IDBs specified in the regulations, IDBs 

of a description specified in the regulations or all IDBs. Further provision may be made 

for an IDB to elect to determine the annual value of chargeable property in accordance 

with the provisions made by the regulations and to make an election in accordance 

with the procedure specified in the regulations. 

 

43. There is a power in section 41A(10)(b) and (11) for regulations to be made which 

amends, repeals or revokes any provision of an enactment (including the LDA 1991). 

This is considered necessary in case the application of the new methodology requires 

incidental or consequential provision to the LDA 1991, or to repeal any provisions of 

the LDA 1991 which are made redundant as a result of the regulations applying in 

relation to all IDBs. 

 

44. Section 41A(14) contains a de-hybridising provision. This is considered necessary 

for regulations which need to apply only to certain named IDBs which do not form a 

coherent class, since otherwise there would be a possibility that the hybrid instrument 

procedure would apply to the regulations in the House of Lords. It is considered that 

this procedure, were it to apply in the absence of this provision, would not be 

proportionate to the aim of the regulations 
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Justification for taking the power 

 

45. The reasons for taking the power are similar to those set out for the calculation of 

the value of other land under clause 2. If the values used calculate the value other 

land are to use up to date ratings values, then the values used in the calculation of the 

annual value of chargeable properties will also require up to date values, if the balance 

between drainage rates and special levies is to remain similar or the same. The 

methodology for the new calculation of the values of chargeable properties is still 

under development and is currently being tested. The intention is that once the new 

methodology has been established to be workable, it will go out to consultation. 

Additionally, it is envisaged that there may need to be updates to this part of the 

methodology when HMRC provide updated taxation to ensure a fair distribution of the 

charges between the special levy and drainage rates; and the methodology will only 

apply to certain IDBs, and subsequently additional IDBs may need to be specified in 

the regulations. 

 

Justification for the procedure  

 

46. The reasons for using the affirmative procedure are the same as those set out in 

paragraph 37, namely that it is considered that the affirmative procedure is appropriate 

as the amendments to the LDA 1991 involve changes to the methodology for 

calculating the value of chargeable properties, and because the new methodology, 

which will be set out in secondary legislation, will exist as an alternative to the current 

methodology which is set out in primary legislation. It is envisaged that a single set of 

regulations will be used for all these enabling powers. 

 

Clause 5 – power to make consequential provision 

 

Power conferred on: the Secretary of State 

Power exercised by: Regulations 

Parliamentary Procedure: Negative procedure (if it does not amend primary 

legislation), otherwise affirmative procedure 
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Context and Purpose 

 

47. Clause 5 contains power for the Secretary of State to make consequential 

provision by regulations. Such regulations may amend, repeal or revoke any 

enactment (including legislation of the National Assembly for Wales). They may also 

make different provision for different purposes or areas; provision which applies 

generally or for particular purposes of areas and transitional, transitory or saving 

provision. 

 

 

Justification for taking the power 

 

48. There are a number of consequential changes being made by this Bill. For the 

rivers authorities measure there are changes to both the FWMA 2010 and to local 

government legislation. For the ratings measure, there are changes to the LDA 1991. 

It is possible that not all such consequential changes have been identified in the Bill. 

As such it is considered prudent for the Bill to contain a power to deal with these in 

secondary legislation. 

 

Justification for the procedure  

 

49. The regulations will be subject to the affirmative procedure if they amend primary 

legislation. In all other cases, the regulations will be subject to the negative procedure. 

Using the affirmative procedure where primary legislation is amended is usually the 

standard approach taken with this type of power. It is considered that this provides the 

appropriate level of Parliamentary scrutiny for the powers conferred by this clause. 

 

Department for Environment, Food and Rural Affairs 

18 March 2019 

 


