
 

CENSUS (RETURN PARTICULARS AND REMOVAL OF PENALTIES) BILL 

EUROPEAN CONVENTION ON HUMAN RIGHTS MEMORANDUM 

 

A. INTRODUCTION AND SECTION 19 STATEMENT 

1. This memorandum addresses issues arising under the European Convention on 

Human Rights (“ECHR”) in relation to the Census (Return Particulars and 

Removal of Penalties) Bill (“the Bill”). It is prepared by the Cabinet Office. 

2. Section 19 of the Human Rights Act 1998 requires a Minister in charge of a Bill 

in either House of Parliament to make a statement before Second Reading about 

the compatibility of the provisions of the Bill with the Convention rights (as 

defined by section 1 of that Act). Lord Young of Cookham, Lord in Waiting 

(Government Whip), has made the following statement:  

“In my view the provisions of the Census (Return Particulars and Removal of 

Penalties) Bill are compatible with the Convention rights.”  

B. PURPOSE AND EFFECT OF THE BILL 

3. The primary purpose of the Bill is to render questions on sexual orientation and 

gender identity voluntary where they are included in the England and Wales and 

Northern Ireland censuses. The Bill also clarifies the existing law that such 

questions may be asked in both censuses. 

4. The Bill achieves this in a manner identical to that followed in respect of 

questions on religion for England and Wales by the Census (Amendment) Act 

2000. It does so by: 

a. Amending section 8 of the Census Act 1920 (“the 1920 Act”) and 

section 7 of the Census Act (Northern Ireland) 1969 (“the 1969 Act”) so 

that no person shall be liable to the penalties provided in those 

sections for refusing or neglecting to state any particulars in respect of 

sexual orientation or gender identity; and 

b. Adding gender identity and sexual orientation to the Schedule to each 

Act. Such questions already fall within paragraphs 6 and 8 of the 

Schedule to the 1920 and 1969 Acts respectively. The effect of this 

addition is therefore limited to (i) providing clarity and legal certainty as 

to the scope of the amendments to sections 8 and 7 of the Acts 

respectively; and (ii) in the case of the 1920 Act only, making questions 

on these subjects subject to the draft negative rather than draft 

amendable affirmative procedure. 
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C. CONVENTION RIGHTS ANALYSIS 

(i) Summary of Convention rights analysis 

5. In the Cabinet Office’s view, the provisions of this Bill comply with the 

Convention: 

a. The primary effect of this Bill is to render voluntary any future questions 

in the England and Wales or Northern Ireland Censuses concerning 

sexual orientation or gender identity. This primary effect is therefore 

one that protects individuals’ private lives, safeguarding their rights 

under Article 8 ECHR, and reduces the risk of issues under Article 14 

ECHR should such questions be included. These provisions do not 

interfere with any Convention right. 

b. The secondary effect is to add sexual orientation and gender identity to 

the Schedules of the 1920 and 1969 Acts. Strictly, this does not raise 

any Convention issues. In particular, any issues under Articles 8§1 

and/or 14 would only arise at the point (if any) at which future England 

and Wales or Northern Ireland censuses, by means of a Census Order 

in Council and Census Order respectively, included questions on 

sexual orientation and/or gender identity. The ECHR position would 

need to be analysed in full at this point, in light of the specific question 

phrasing and procedure set out in the draft Order. 

c. Nevertheless, it is arguable that since this Act gives specific 

Parliamentary authority to include questions on these issues, any 

challenge to a Census Order would also indirectly challenge this 

primary legislation. Accordingly, Cabinet Office has carried out as full 

an analysis as is possible at this stage with respect to these provisions. 

d. That analysis demonstrates that any interference by clauses 1(2) and 

2(2) with Article 8§1 is justified under Article 8§2. Any arguable 

difference in treatment under Article 14 is objectively and reasonably 

justified. 

(ii) Provisions 

6. Clause 1(2) of the Bill adds sexual orientation and gender identity to the 

Schedule to the 1920 Act. This makes clear that questions may be posed, in a 

census ordered under s.1 of the 1920 Act, in respect of those matters. 

7. These matters already fall within paragraph 6 of the Schedule to the Act. Nor 

does inclusion of a matter in the Schedule require a Census Order to include 
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questions in this respect. It follows that the clause neither extends the power 

to ask such questions nor renders their inclusion in future Census Orders 

mandatory. Strictly, therefore, this provision is not capable of interfering with 

Article 8§1 or giving rise to a difference of treatment under Article 14: any 

interference or difference would rather arise from the provisions of a Census 

Order asking such questions.  

8. A full Convention analysis will be required at the point any such Order is 

made, and indeed cannot be undertaken at this stage. Such an analysis will 

take into account inter alia the specific phrasing of the question and proposed 

answers; respondent age; and procedures, particularly those for protecting 

the privacy of those who live in a household with others.1 

9. Nevertheless, it is arguable that this clause gives specific Parliamentary 

authority to the asking of such questions, such that a challenge to the mere 

fact of including sexual orientation and/or gender identity questions in the 

census would implicitly amount to a challenge to the provisions of this Bill: see 

s.4(4) read with s.6(2)(b) of the Human Rights Act 1998. The Cabinet Office 

has therefore considered the compliance with the Convention rights of this 

provision, noting that this analysis is necessarily limited at this stage as the 

pertinent factors listed in §8 above remain to be determined in law.   

10. The same analysis applies with respect to clause 2(2) which adds sexual 

orientation and gender identity to the Schedule to the 1969 Act. 

11. The remaining provisions of the Bill do not interfere with the Convention 

rights. In particular, clause 1(3) and 2(3) remove the penalties provided in the 

1920 and 1969 Acts for refusing or neglecting to state any particulars in 

respect of sexual orientation or gender identity. These removals are highly 

material to the Convention rights analyses of clauses 1(2) and 2(2) (see 

below) but are not themselves interferences with any Convention right. 

(iii) Article 8 (right to respect for private and family life, home and correspondence) 

I. Interference  

12. As set out above at §§7-10, it is arguable that clauses 1(2) and 2(2) interfere 

with Article 8§1 in giving specific Parliamentary authority for a Census Order 

to include questions concerning sexual orientation and gender identity. 

                                                            
1 Compare paragraphs 31-2 of Census (Amendment) (Scotland) Bill: Policy Memorandum, SP Bill 40-PM, 

available at https://www.parliament.scot/S5_Bills/CensusScotlandBill/SPBill40PMS052018.pdf. See UK 

Statistics Authority, Equality Impact Assessment for the 2021 Census (December 2018, available at 

https://www.gov.uk/government/publications/the-2021-census-of-population-and-housing-in-england-and-

wales), for initial proposals in respect of these three points. 

https://www.parliament.scot/S5_Bills/CensusScotlandBill/SPBill40PMS052018.pdf
https://www.gov.uk/government/publications/the-2021-census-of-population-and-housing-in-england-and-wales
https://www.gov.uk/government/publications/the-2021-census-of-population-and-housing-in-england-and-wales
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13. The systematic collection and storage by the state in retrievable form of 

information about an individual may interfere with the right to respect for that 

individual’s private life under Article 8§1 ECHR. This is in particular so where, 

in all the circumstances, there is a legitimate expectation of privacy in respect 

of such information: R (Butt) v Secretary of State for the Home Department 

[2019] EWCA Civ 256 at [54]-[76] of the judgement of the Court (Sir Terence 

Etherton MR, Sharp LJ and Irwin LJ). Here, if a future Census Order provides 

for questions in these respects to be asked, this information will be collected; 

stored by the UK Statistics Authority, confidentially; processed to produce 

anonymised statistics; and released in non-anonymised form to the public 

after 100 years. In principle, this could amount to the storage of such 

information with respect to the entire population. In the circumstances, there 

would clearly be a legitimate expectation of privacy with respect to all of the 

data collected as a result of these questions. Further, like a number of 

elements of information already collected in the census, binary gender 

identification and sexual orientation are important elements of the personal 

sphere protected by Article 8 (P.G. and J.H. v. the United Kingdom (no. 

44787/98, ECHR 2001-IX), §56). It follows that this collection and storage 

amounts to an interference with Article 8§1. 

14. Importantly, however, the provision of this data by individuals is not 

mandatory. Clauses 1(3) and 2(3) of this Bill render these questions voluntary. 

This contrasts with all other questions in the census save those relating to 

religion (in England, Wales and Scotland) and religious profession (in 

Northern Ireland). This considerably reduces the level of interference (contrast 

X v. United Kingdom (No. 9702/82, Decision of the Commission of 6 October 

1982, and Grafström v. Sweden (No. 16792/90, Decision of the Commission 

of 29 June 1992)). 

II. Justification 

15. The Cabinet Office’s view is that such interference as arguably arises from 

these provisions is justified under Article 8§2 ECHR. 

16. First, it is well-established that censuses are common in Europe and pursue 

legitimate aims under Article 8§2, notably economic well-being and the 

protection of health (Grafström, p14). Information as to sexual orientation and 

gender identity will moreover assist in the monitoring and combating of 

disadvantage, discrimination and hate crimes, including under relevant 

equality law. This pursues the additional legitimate aims of protecting the 

rights and freedoms of others and the prevention of disorder or crime. 

17. Whether this interference is in accordance with the law requires 

assessment of the basis, accessibility and foreseeability of the law in 

question. A full assessment of the legal framework will need to be undertaken 
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in light of the particular provisions of the relevant Census Order and 

Regulations (§8 above). However, the Cabinet Office notes at this stage that 

the general legal framework for the collection and storage of census 

information is in accordance with the law and, in particular, adequately 

protects the confidentiality of that information: R (Ali) v Minister for the Cabinet 

Office and the Statistics Board [2012] EWHC 1943 (Admin). 

18. Finally, whether any interference is necessary in a democratic society can, 

again, only be fully assessed in light of the specific questions asked in the 

Census Orders and the safeguards, requirements and procedures they 

provide. However, such interference as arguably arises from providing 

specific authority for future Orders to include such questions is proportionate 

to the pressing social needs pursued (namely the legitimate aims listed at §16 

above) for the following reasons: 

a. First, the interference is limited. As a result of clauses 1(3) and 2(3) of 

this Bill, these questions will be voluntary. The state will only collect, 

store and (after 100 years) release the data of those who choose to 

disclose their sexual orientation and/or gender identity.  

b. Second, there is a strong user need for this information.2 The interests 

pursued by collecting such data – including in respect of monitoring 

and combatting discrimination against LGBT persons themselves – are 

weighty. This need has, moreover, been expressed inter alia by groups 

representing those who identify as LGBT.3 

c. Third, this data will solely be used for the legitimate purposes pursued 

by the census. The personal data will be stored confidentially and will 

not be released for 100 years. The strength of the statutory and other 

safeguards in this respect was confirmed by R (Ali) (above); see also 

Smyrl v Information Commissioner and the Statistics Board 

(EA/2011/0241, Decision of 5 September 2011) and X. v. UK (above). 

                                                            
2 See Cabinet Office, Help Shape Our Future: the 2021 Census of Population and Housing in England and Wales 

(December 2018 available at https://www.gov.uk/government/publications/the-2021-census-of-population-

and-housing-in-england-and-wales), §§3.34-3.54. 
3 See ONS, Gender identity workshop: summary of discussions (23 August 2016, available at 

https://www.ons.gov.uk/methodology/classificationsandstandards/measuringequality/genderidentity/genderi

dentityworkshopsummaryofdiscussions) and ONS, Sexual identity workshop: summary of discussions (23 

August 2016, available at 

https://www.ons.gov.uk/census/censustransformationprogramme/questiondevelopment/sexualorientation/s

exualidentityworkshopsummaryofdiscussions). 

https://www.gov.uk/government/publications/the-2021-census-of-population-and-housing-in-england-and-wales
https://www.gov.uk/government/publications/the-2021-census-of-population-and-housing-in-england-and-wales
https://www.ons.gov.uk/methodology/classificationsandstandards/measuringequality/genderidentity/genderidentityworkshopsummaryofdiscussions
https://www.ons.gov.uk/methodology/classificationsandstandards/measuringequality/genderidentity/genderidentityworkshopsummaryofdiscussions
https://www.ons.gov.uk/census/censustransformationprogramme/questiondevelopment/sexualorientation/sexualidentityworkshopsummaryofdiscussions
https://www.ons.gov.uk/census/censustransformationprogramme/questiondevelopment/sexualorientation/sexualidentityworkshopsummaryofdiscussions
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d. It follows that any interference arising from the mere fact of asking 

voluntary questions concerning sexual orientation and/or gender 

identity is proportionate. 

19. Accordingly, if and to the extent that clauses 1(2) and 2(2) interfere with 

Article 8§1 ECHR, this interference is justified under Article 8§2.  

(iv) Article 14 (freedom from discrimination in respect of protected rights) 

I. Ambit  

20. These provisions are within the ambit of Article 8 such that Article 14 is 

capable of applying. Sexual orientation and gender reassignment fall within 

Article 14 (R (Steinfeld and Keidan) v Secretary of State for International 

Development [2018] UKSC 32 at [32] per Lord Kerr; R (C) v Secretary of 

State for Work and Pensions [2017] UKSC at [39] per Lady Hale), and 

differences based on sexual orientation must be justified by particularly 

convincing and weighty reasons: Steinfeld at [32] per Lord Kerr.  

II. Analysis 

21. Clauses 1(2) and 2(2) do not give rise to any issue of direct discrimination. 

The mere fact of asking voluntary questions concerning sexual orientation or 

gender identity in the census does not treat persons differently depending on 

their sexual orientation and/or whether they have undergone gender 

reassignment. 

22. Nor do these provisions constitute indirect discrimination:4  

a. It might be argued that those who identify as lesbian, gay or bisexual or 

who have undergone gender reassignment are placed at a particular 

disadvantage by the possibility of being asked census questions on 

sexual orientation and/or gender identity, because the particular 

information collected and stored by the state is more sensitive in their 

case than in the case of persons who identify as heterosexual and/or 

cisgendered.  

b. However, first, the effect of clause 1(3) and 2(3) of this Bill is to render 

these questions voluntary. Persons who consider that their sexual 

orientation and/or gender identity is particularly sensitive cannot be 

obliged to provide this information. Second, the stored information is 

subject to the strict confidentiality safeguards set out above at §18(c). 

No disproportionately prejudicial effect therefore arises. Third, any such 

                                                            
4 In the Cabinet Office’s view, in this case it is more appropriate to analyse this point under the indirect 
discrimination framework than under the related principle established in Thlimmenos v. Greece (No. 
34369/97 [GC], ECHR 2000-IV). 
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effect would in any event be justified by the particularly weighty aims 

set out above at §16, including in particular the need to monitor and 

prevent disadvantage, discrimination and hate crime. 

D. CONCLUSION 

23. For the reasons set out above, the Cabinet Office is satisfied that the 

provisions of this Bill comply with the Convention Rights.  

CABINET OFFICE 

1 MAY 2019 


