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NORTHERN IRELAND OFFICE SUPPLEMENTARY MEMORANDUM FOR THE 

DELEGATED POWERS AND REGULATORY REFORM COMMITTEE 

THE NORTHERN IRELAND (EXECUTIVE FORMATION) BILL  

 

Introduction 

1. This memorandum has been prepared for the Delegated Powers and Regulatory 

Reform Committee to assist with its scrutiny of the Northern Ireland (Executive 

Formation Bill (“the Bill”). The Bill was introduced in the House of Commons on 4 July 

2019 and passed all Commons stages. It was introduced in the House of Lords 9 

July 2019.   Lords’ Committee stage was on 15 July and Report and Third Reading 

are on 17 July.  There was one amendment which contains delegated powers that 

the Government supported (amendment 17 tabled by Lord Hain). This supplementary 

memorandum addresses that one amendment only.   

2. The Background to the Bill is set out in the Department’s memorandum of 3 July.  

Following amendments made in the Commons, on 12 July the Department sent a 

letter to the Committee explaining the effect of two non-Government amendments 

that had been made to the Bill and which included contained delegated powers.   

Delegated Power 

New clause (amendment 17): Victims’ payments  

Power conferred on: the Secretary of State 

Power exercised by: regulations 

Parliamentary Procedure:  negative resolution procedure  

Context and purpose 

3. Amendment 17 requires the Secretary of State to establish, by regulation, a scheme 

of payments for individuals injured in the Troubles. This is further to the commitment 

set out in paragraph 28 of the 2014 Stormont House Agreement to find a way to 

provide a “pension” for those most seriously injured in the Troubles.  

4. Those regulations must be made before the end of January 2020 and come into 

force before the end of May 2020; they will be subject to the negative resolution 

procedure in Parliament.  If a Northern Ireland Executive is formed before the 

regulations come into force then both the regulations themselves and the duty to 

make them will cease to have effect.   

5. Lord Hain tabled an amendment (that was deficient in the Government’s view) for 

consideration at Committee stage which he withdrew on the understanding that the 

Government would work with him to correct it - it was clear that he had wide support 

on the matter from across the House; the Government faced similar calls to act in this 

area in the House of Commons debate last week.   
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6. A revised set of clauses were tabled by Lord Hain. The Government accepted them 

in light of the settled view of the House and because the amendment was made 

operable (Lord Hain had previously pushed for the regulations to have been in effect 

from October 2019, which was not achievable). 

7. Subsections (1) and (2) of the new clause set the requirement for regulations 

establishing the scheme to be made before the end of January 2020 and come into 

force before the end of May 2020. Subsection (3) provides flexibility around the basis 

on which the regulations can determine the parameters for eligibility for payments 

under the scheme. For instance, (3)(b) and (d) (together) would allow individuals 

convicted of an offence connected with the incident in which they sustained their 

injury to be excluded from the scheme.  

8. Subsection (4) enables the regulations to provide for reimbursement of costs by 

applicants in making an application (for instance for obtaining a copy of a GP’s 

report). Subsection (5) enables the regulations to (a) determine the level of payments 

(e.g. set rates), (b) provide for back payments, (c) reduction or repayment of amounts 

(for instance where there is fraud or overpayment), and (d) their treatment under 

other legislation (for example how they are to be treated when calculating an 

individual’s relevant assets under social security legislation). 

9. Subsection (6) requires the regulations to make provision ensuring that injured 

individuals who are eligible for the scheme who make an application within a period 

specified in the scheme (which continue for a minimum of two years after the scheme 

comes into force) will be entitled to a back payment. The back payment will be 

reflective of the amount that the person would had received had the scheme been in 

place since the Stormont House Agreement was made.  

10. Subsection (7) enables the regulations to make provision for various practical 

matters, including administration of the scheme (including creation of its 

administrative body), its funding from the Northern Ireland consolidated fund, 

evidential matters and provisions to enable information sharing between public 

authorities (for the purpose of assessing claims), the application process, reviews 

and appeals of decisions, and support to be given to applicants such as information, 

advice and assistance. 

11. Subsection (8) allows the regulations to confer discretion on an individual. This might 

be used, for instance, to enable the scheme administrator to award payments on a 

discretion basis to the terminally ill etc.  

12. Subsection (9)(a) allows the regulation to amend legislation made by an Act of 

Parliament or Northern Ireland legislation. This is required to make amendments to 

connecting primary legislation, such as existing social security legislation. Subsection 

(9)(b) also allows ancillary provision to be made in respect of Welsh and Scottish 

primary legislation.  
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Explanation for delegation 

13. It would not have been possible to include provision for victims’ payments on the face 

of the Bill as further detailed policy and implementation work is still required to 

establish how it will operate. A non-Government amendment was tabled at 

Committee stage in the House of Lords to make provision by regulations (under the 

negative procedure) and it was clear that had it not been for Lord Hain’s commitment 

to work with the Government to make it operable and not deficient, the amendment 

would have passed with overwhelming support.  The amendment was almost 

identical in structure, approach and delegation to those added to the Bill by the 

House of Commons concerning same-sex marriage and abortion. The aim of this 

clause is to ensure that regulations can give effect to that amendment in a way which 

provides legal certainty and will enable all relevant matters to be included.   

Explanation for the procedure 

14. The regulation will be subject to the negative resolution procedure.  The Government 

accepts that this is novel - it is a wide power and enables amendment of primary 

legislation, as well as legislating for new social policy.  Ideally, the Government would 

aim to introduce detailed primary legislation for this scheme or make regulations 

subject to the affirmative procedure. However, due to the challenging timetable being 

committed to we do not believe it would be feasible to make provision in this way. 

Similarly, ensuring that the scheme is operationally ready by end-May 2020 will be 

very challenging but we recognise that the House wants to see urgent progress in 

this area, and victims and survivors have been promised such a scheme since 2014.  

15. The Government accepts that the made-affirmative procedure would provide more 

scrutiny, however, it believes this would have created an unacceptable degree of 

uncertainty around the establishment of the scheme (affecting issues such as the 

creation of the body administering the scheme) and the timeline for availability of 

payments to injured individuals. The Government also believes that it is right to 

accept the approach that the House has decided it wishes to see taken across a 

range of substantive policy areas through this Bill, and does not wish to challenge 

that approach further, having spelled out options and approaches in various meetings 

and discussions. 

 

Northern Ireland Office 

18 July 2019 
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