
City of London Corporation (Open Spaces) Bill 

 

Written Answers to supplementary questions from the Senior Deputy Speaker 

 

Question 1, para 3: is the figure of £16.2m in 2016-17 a net figure (that is, does it represent 

the loss incurred taking into account both the income generated by and costs of running the 

open spaces)? 

 

Answer: 

1. Yes, that is correct. In accordance with the City’s Cash Annual Report and Financial 

Statements for the Year ended 31 March 2017, gross expenditure on Open Spaces was 

£21.0m and gross income was £4.8m, resulting in a net expenditure of £16.2m met from 

City’s Cash.  

 

Question 2, para 1: it is stated that the City “anticipate that the powers conferred by the Bill 

will produce income but not result in pressure on the superintendents to deploy them in order 

to produce income by encouraging inappropriate commercial use”. What was the business 

case underpinning this assertion?  

 

Answer: 

 

1. The purpose of the provisions is to establish a clear and transparent legal framework 

for events that take place on the Open Spaces, and to ensure that an appropriate 

contribution is made to the running costs of the Open Spaces, while continuing to 

maintain and uphold their character and amenity. That general principle constitutes the 

“business case”.  

 

2. Inappropriate commercial use will be rejected. The City Corporation’s policy in this 

respect is strengthened and underpinned in a number of ways. In considering any 

commercial activity in its Open Spaces, the City Corporation is obliged to consider its 

statutory obligations concerning landscape, heritage and nature protection. The 

legislation governing the management of each Open Space, as well as the geographical 

nature of the landscape, imposes strict limits on the holding of commercial events or 

the carrying on of any other commercial activity.  

    

3. While Superintendents have limited delegated powers to grant licences for events and 

entertainments of a type which have previously occurred on an Open Space (such as a 

fair or circus), any significant decision bearing on commercial activity would be made 

by the relevant Management Committees comprising Members of the Court of 

Common Council and co-optees, such as local Councillors and Verderers.  In addition, 

decisions of the Management Committees are informed by local consultative 

machinery.   

 

Question 3, para 6: (a) referring to Stage Three, in what sense is either the Town Clerk and 

Chief Executive or other senior officer “completely independent”? And (b) is there any 

mechanism by which a complaint can be taken to a plenary sitting of elected representatives 

for consideration?  

 

Answer: 



1. The complaints procedure provides that, at Stage Three, the complaint would be heard 

by someone other than the Chief Officer of the Department concerned and who has not 

previously dealt with the case or, if it is about the conduct of the Town Clerk and Chief 

Executive or his department, then any review or investigation at Stage Three would be 

conducted by someone other than the Town Clerk or someone within his Department. 

This provides independent consideration by a person unconnected with the case. The 

three stage process employed by the City Corporation mirrors the complaints procedures 

used by other bodies managing large open spaces including the Royal Parks, the New 

Forest National Park Authority, the North York Moors National Park and Exmoor 

National Park.  

 

2. There is no formal mechanism that provides for a plenary sitting of Members of the 

Common Council to consider complaints. However, elected members generally act as 

an important channel for ensuring that concerns by the public about City Corporation 

facilities are properly considered by the City Corporation and that outcomes are 

followed up. This is not a formal part of the procedure but something that elected 

members have considered to be part of their role. 

 

Question 3, para 7: (a) how many challenges, or threats of challenge, by way of judicial review, 

as described in para 7, have been made in recent years? And (b) whilst recognising that you 

cannot offer a precise figure, what would be the magnitude of cost for an individual or 

organisation to apply for judicial review? Is there a risk that it could be prohibitively 

expensive? 

 

Answer: 

1. Over the last five years there has been one application for judicial review of an Open 

Spaces matter, relating to the Hampstead Heath Ponds Project in 2014. Across the 

whole area of activities under the control of the City Corporation or in which the 

Corporation was a party, there were 17 applications.   

 

2. Recognising that costs can differ substantially between cases, it is suggested that court 

fees for a judicial review would be in the region of £1,000 and, if lawyers were used, 

costs to start proceedings might be £5,000 or more. Costs follow the ruling and so 

parties run the risk of incurring the other side’s costs if they lose. It may be noted that 

environmental claims are covered by the Aarhus Convention, which limits an 

applicant’s liability for the respondent’s costs to £10,000 (or £5,000 for an individual) 

if the case is lost. This was the case in the Hampstead Pond litigation where the Heath 

& Hampstead Society’s costs were capped at £10,000.  

 

Question 4, Ms Boyd-Thorpe’s letter: (a) it is argued that leases of over 10 years “are 

generally avoided” and that “if caterer responsibility is limited to initial décor and fit, in most 

cases this can be recovered in less than 10 years”, but that, despite this, it is “strongly 

recommended” that the Act should allow for leases of up to 20 years. How is the period of 20 

years contained in the recommendation justified? And (b) to what does the reference (in the 

penultimate substantive para) “alternative capital investment models” refer? 

 

Answer: 



1. Ms Boyd-Thorpe1  refers in her letter to lease lengths based on the amount of capital 

investment required and the return a tenant might expect over a reasonable lease 

duration.  Ms Boyd-Thorpe recognises that there is no need for extended terms where 

investment is restricted to the interior décor and fit out of the kitchens and services areas 

only, but that longer lease terms will be required where tenants would be requested to 

take more responsibility for the building structure, possibly renewing part, or all of, a 

structure.  Accordingly, Ms Boyd-Thorpe recommends that the Act allows for lease 

periods of up to 20 years to enable the requisite tenant investment in the structure of 

buildings.  

 

2. Many of the tenants at Epping Forest are sport-based enterprises which rely on grant 

funding from sport governing bodies, Sport England or the London Marathon Grant 

Trust.  These funding organisations often seek to protect their investment by requiring 

that grantees have leases of at least 20 years to ensure continuity. 

 

3. The term ‘alternative capital investment models’, mentioned in the penultimate 

paragraph of the letter, refers to the potential for broader shared ventures with lessees.  

In such a model, the changes proposed by the Bill would enable lessees to invest in a 

significant upgrade to the premises or the possible renewal of the existing premises, 

with the lessee being able to generate a sufficient return on the enhanced investment 

over the period of a longer than normal lease.  

 

Question 4: is there a default position about the length of the leases? 

 

Answer: 

1. While the City Corporation works to standard lease terms and conditions, the 

circumstances of each new lease are considered afresh and will require a negotiation to 

come to a mutually agreed arrangement on the length of the term. It is therefore difficult 

to describe the result in any given case as a default position. Where unusual or 

exceptional investment had been made in a preceding period, or was about to be made, 

by the lessee this would be reflected by the lease, particularly on the length of the term.  

 

Question 4, para 5: the definition of “exceptional” remains uncertain since it appears to be 

determined solely by the judgment of the Corporation without any objective criteria. Is this 

correct? 

 

Answer: 

1. Clause 6(4) provides that, for exceptional circumstances to apply, the City Corporation 

must be satisfied that a period exceeding 15 years is necessary to secure investment in 

the building in respect of which the lease or permission is to be granted. This could be 

the case where there are arrangements which require significant investment beyond 

‘fixtures and fittings’.  What circumstances might be “exceptional” is a question of fact 

although judicial authority indicates that they must be out of the ordinary. The City 

Corporation would obtain independent expert advice where a lease of such a term is 

contemplated. Other external input is derived from clause 6(5) which provides for prior 

consultation with local consultative groups where a lease of a building is to be granted 

                                                           
1 Boyd-Thorpe Associates are a leading catering consultancy in the arts, heritage, parks and open 

spaces sector with 25 years’ experience working with the Royal Parks, the Zoological Society of 

London and Essex County Council’s Hylands Estate amongst others. 



of any length to a person providing a service or facility in, or in connection with, an 

open space. 

 

Question 5, para 2: Epping Forest is given as an example in answer to the question. Is there 

parallel provision for other open spaces? 

 

Answer: 

1. Similar protections regarding protection of land and ability to erect buildings are 

provided in respect of other Open Spaces, for example, Burnham Beeches and 

Hampstead Heath. 

 

2. The provisions of the Corporation of London (Open Spaces) Act 1878 apply to 

Burnham Beeches and the other Commons and Open Spaces listed in clause 3(1) by 

reference to this Act2. Under section 6 – 

 

“The Corporation shall at all times keep all commons, commonable lands and 

open spaces acquired or to be acquired by them as aforesaid uninclosed and 

unbuilt upon (except as herein otherwise provided) as open spaces for the 

recreation and enjoyment of the public, subject to the provisions of this Act, and 

shall not, except as herein provided, inclose or build upon, and shall by all 

lawful means prevent, resist and abate all inclosures, encroachments, and 

buildings upon, and all attempts to inclose, encroach and build upon the same 

or any part thereof, or to appropriate or use the same, or the soil, timber or roads 

thereof, or any part thereof, for any purposes inconsistent with this Act.” 

 

3. Under section 10(h) of the 1878 Act, the City Corporation is given the power– 

 

“To acquire or erect such lodges and other suitable buildings on the said lands 

as in the judgement of the Corporation shall be necessary or convenient for the 

same as places of recreation, and for the use of reeves or other officers of the 

Corporation engaged in the preservation and management of the said lands, and 

from time to time to repair the same and all other buildings upon the said lands 

which from time to time shall be vested in or be under the control of the 

Corporation;”. 

 

4. In respect of Hampstead Heath, relevant powers are found in the Hampstead Heath Act 

1871. In section 12 it is stated that– 

 

“Subject to the provisions of this Act, the Board shall for ever keep the Heath 

open, unenclosed, and unbuilt on, except as regards such parts thereof as are at 

the passing of this Act inclosed or built on, and shall by all lawful means 

prevent, resist, and abate all encroachments and attempted encroachments on 

the Heath, and protect the Heath, and preserve it as an open space, and resist all 

proceedings tending to the inclosure or appropriation for any purpose of any 

part thereof.” 

 

5. Section 18 of the 1871 Act provides that– 

                                                           
2 Ashtead Common, Coulsdon Common, Farthing Downs, Kenley Common, Riddlesdown, Spring 

Park, Stoke Common and West Wickham Common. 



 

“Notwithstanding anything in this Act, the Board may erect from time to time 

on the Heath, and maintain, such convenient or ornamental buildings, of an 

elevation of not more than twenty feet in any case, as they think requisite for 

the accommodation of Heath keepers, constables or other officers, or for other 

public or useful purposes.” 

 

Question 7: your answer indicates that local authorities have wide powers. Would it have 

been possible to achieve the aim of the Open Spaces Bill by relying on the general powers 

afforded to local authorities? 

 

Answer: 

1. Local authorities enjoy wide ranging management powers for open spaces which have 

mainly been granted by relatively recent legislation such as the Local Government 

(Miscellaneous Provisions) Act 1976, the Refuse Disposal (Amenity) Act 1978 and the 

London Local Authorities Act 2004.  The City Corporation is, however, acting in a 

private landowning role and as a charitable trustee, and is unable to rely on local 

authority powers.  The Open Spaces Bill seeks to update the City Corporation’s 

approach to open space management and in that sense the powers available to local 

authorities inform the approach taken.    

 

2. A number of the Open Spaces cross local authority boundaries. For example, Epping 

Forest includes part of the London Boroughs of Newham, Redbridge and Waltham 

Forest, together with Epping Forest District Council and Essex County Council; 

Hampstead Heath is split between the London Boroughs of Barnet and Camden. There 

are strong partnerships with local authorities in many of the areas occupied by the Open 

Spaces, but they are not the custodians. The local authority powers available to them 

are not, therefore, attracted; the Bill provides a single code applicable throughout each 

Open Space.  

 

 

 

P R E Double     

City Remembrancer 

Guildhall 

15 January 2018 

 


