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Dear Mr Thomas, 

Decision concerning allegations of breach of undertakings in relation to the 

Middle Level Act 2018 

This letter sets out my decision concerning allegations of breach of undertakings in relation 

to the Middle Level Act 2018.  

Background 

The Middle Level Bill (“the Bill”) was a private bill, promoted by you, the Middle Level 

Commissioners (“the Commissioners” or “MLC”). The purpose of the Bill was to amend and 

update your powers to regulate navigation on the Middle Level. The Bill became the Middle 

Level Act 2018. 

Undertakings before the OBC 

When before the House of Lords, seven petitions against provisions in the Bill were submitted 

(one disallowed following a right to be heard challenge). The Bill was therefore referred to an 

Opposed Bill Committee (OBC), under the chairmanship of Lord Thomas of Cwmgiedd. 

Hearings took place in June and July 2018. Amendments to the Bill were made by the OBC. 

In addition, you made 13 undertakings which you set out in a letter to Lord Thomas dated 18 

July 2018. 

Complaints of breach 

In August 2020, one of the original petitioners wrote to the Lord Speaker with a complaint 

that you were in breach of some of the undertakings, after which three others lodged 

complaints. The four applicants are: Derek Paice (petitioner), Pamela Smith (petitioner and 

Chair of the National Bargee Travellers Association (NBTA)), Chris Taylor (petitioner) and 

David Mercer (former Secretary of the East Anglian Waterways Association Ltd, a petitioner). 

Procedure in the event of a complaint (SO 130) 

Allegations of breach of undertaking are dealt with under the House of Lords Private Business 

Standing Order (SO) 130. It states: “It shall be a condition of the acceptance by any committee 

of this House of— … (b) any undertaking given to the committee by or on behalf of the 

promoters or any such other party; that any difference arising, after the discharge of the 

committee, between … the persons concerned with the undertaking, in relation to the same 

shall be determined by the Chairman of Committees.” 
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The procedure is initiated by an applicant writing to me, as Senior Deputy Speaker, explaining 

the details of an alleged breach. The promoter is then invited to respond to the allegations 

and the applicant given an opportunity to comment further. In the light of the correspondence, 

Counsel to the Chairman of Committees advises the Senior Deputy Speaker on whether 

there are grounds for an SO 130 determination. 

Allegations, correspondence and findings 

In correspondence with the Clerk of Private Bills, the four applicants agreed a single set of 

allegations (save that the allegation in relation to Undertaking 4 was put forward only by Mr 

Paice). They concern Undertakings 4, 6 and 7 to 10. They were put to you (specifically, David 

Thomas, Chief Executive of the Commissioners) on 29 September, and a reply was received 

on 5 October (“the Commissioners’ first response”). The applicants were invited to respond 

to your reply, and they responded on 22 October (“further response from the applicants”). 

The Clerk of Private Bills asked you for further and better particulars on 28 October and 

your reply was received on 13 November (“the Commissioners’ further response”). Finally, 

in an email of 7 December, you were asked, amongst other things, whether the byelaws had 

been confirmed by the Secretary of State. In reply, on 18 December, you said that they had 

not. 

I now set out the correspondence in detail along with my findings. For ease of reference, the 

exchange of correspondence is presented under each undertaking or set of undertakings.  

 

Undertaking 4 

This undertaking states: “(4) [The Commissioners undertake] when making the first 

set of byelaws under section 12 which require vessels to be constructed and equipped 

in accordance with specified safety standards, to specify standards that are equivalent 

to those set out in the Boat Safety Scheme, or such other similar standards as may be 

required by neighbouring navigation authorities at the time when the byelaws are 

made.” 

This allegation was: “Undertaking 4 is not reflected in the proposed byelaws where 

there seems to be no reference to the generally recognised Boat Safety Scheme”. 

Commissioners’ first response:  

“The MLC undertook when making the first set of byelaws which require vessels to 

meet specified standards to specify standards that are equivalent to those set out in 

the Boat Safety Scheme, or similar standards required by neighbouring navigation 

authorities.  

As noted above, the initial set of byelaws has been submitted for confirmation, but has 

not yet been confirmed. In any event, the proposed byelaws do not specify standards, 

instead proposed byelaw 7(i) gives the MLC the power to impose such specifications 

from time to time. This approach – rather than specifying the standards in the byelaws 

themselves – was adopted partly in order to give the 12 month grace period required 
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by undertaking 11, but also to allow changes in specified standards over time. 

Accordingly, as no byelaws have been made which require vessels to meet specified 

standards, the undertaking has not been breached. 

When the byelaws are confirmed the MLC will use the power in byelaw 7(i) to specify 

standards equivalent to those set out in the Boat Safety Scheme, which is the industry-

wide standard, unless this has been updated by the time the byelaws have been 

confirmed, in which case the MLC will adopt such similar standards as may be required 

by neighbouring navigation authorities at the time when the byelaws are made. MLC 

will therefore comply with the undertaking when it is time to do so.” 

Commissioners’ further response:  

You were then asked further questions (paragraph numbers relate to your first 

response): 

When were the byelaws submitted to the Secretary of State for confirmation and 

when do you anticipate that they will be confirmed? (para 1.2).  

“The MLC submitted the byelaws to the Secretary of State for confirmation, by post, 

on 14 April 2020. As this was during lockdown, we understand that the Department 

for Environment, Food and Rural Affairs (“Defra”) did not immediately deal with the 

hard copy documents. The MLC have since contacted Defra, who stated that they 

aimed to confirm the byelaws by the end of November 2020, however clearly COVID-

19 and Brexit have the potential to cause further delays. Ultimately, the timing of the 

confirmation of the byelaws is a matter for the Secretary of State.” 

How soon after the confirmation of the byelaws will the power in byelaw 7(i) be 

exercised and the standards published? (para 1.3).  

“Undertaking 11 requires the MLC to include a transitional period of not less than 12 

months, once the first set of byelaws are made, before setting standards.   

Assuming that the byelaws are confirmed before 31 March 2021, the MLC intends to 

set out what the standards are at the start of the next licensing year, on 1 April 2021. 

The MLC would then introduce the standards at the start of the following licensing 

year, on 1 April 2022.”   

Finding: 

You have explained that specification of safety standards is empowered by byelaws which 

have been submitted for confirmation. They have not been confirmed. You have undertaken 

to comply with Undertaking 4 when the byelaws are confirmed. In these circumstances, I take 

the view that the allegation is premature and should not be subject to an SO 130 

determination. That said, should you fail to act in a timely manner once the byelaws have 

been confirmed, it will be open to the applicants to submit a further allegation of breach. 
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Undertaking 6 

This undertaking states: “(6) [The Commissioners undertake] when publishing byelaws 

that are made or revised under section 11 [of the Middle Level Act 2018], they will 

annex to the published byelaws to (sic) protocol for removal of vessels published 

under section 16”. 

The allegation was: “The Commissioners have failed to comply with section 16(1) of 

the 2018 Act. Section 16(1) requires them to “prepare, publish and maintain a protocol 

on the use of powers under or by virtue of this Act to remove vessels”. Undertaking 

6 requires this to also be annexed to the 2019 byelaws when these are published or 

amended. There is no evidence available in any of the Commissioners’ publications on 

their website that the protocol for the removal of vessels has been prepared or 

published, therefore the Commissioners are unable to comply with Undertaking 6 by 

annexing the protocol to the 2019 byelaws which we are informed will be approved 

by the Secretary of State imminently.” 

Commissioners’ first response: 

“The MLC undertook to annex the vessel removal protocol required by section 16(1) 

of the Middle Level Act, when it publishes any byelaws that are made or revised under 

section 11.  

As noted above, the initial set of byelaws are awaiting confirmation and so the MLC 

have only published draft byelaws. The undertaking has therefore not been breached. 

When the initial byelaws are confirmed, the MLC will publish them, and annex the 

protocol, as required by the undertaking.  

The MLC have produced a draft protocol, which has been submitted to the Navigation 

Advisory Committee (“the NAC”) for consultation. The NAC has reviewed the draft 

protocol and the MLC is awaiting comments from the NAC members. Although the 

minutes of the most recent NAC meeting have not yet been approved and published, 

I attach an article from the most recent issue of Soundings, the magazine of the 

Residential Boat Owners’ Association, which describes the NAC’s consideration of 

the protocol among other things. Once the protocol is approved, the MLC will publish 

it on their website. The protocol will then be annexed to the byelaws when they are 

confirmed by the Secretary of State, in accordance with the undertaking.” 

Further response from the applicants: 

“We note that the MLC have in the last 48 hours or so (as at 22nd October 2020) 

published the Vessel Removal Protocol on their web site. If the Protocol was at a stage 

where they could publish it with only 48 hours' notice, why had they not published it 

many months ago? The MLC have had powers to remove vessels to remove vessels 

that are sunk, stranded or abandoned since 1st November 2018. They should have 

published the Protocol as soon as they gained the powers. The protocol is required 

by s.16(1) of the Act and therefore its preparation and publication is not dependent 
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on the byelaws being in force. In order for the Protocol to be annexed to the Byelaws, 

the Protocol has to be in place and it was not in place until the MLC hurriedly made 

public what had effectively been a private, internal document.” 

Commissioners’ further response: 

You were then asked a further question (paragraph number relates to the 

Commissioners’ first response): 

What steps have been taken, and when, in relation to the preparation of the vessel 

removal protocol and what further steps need to be taken to achieve its completion? 

When will the protocol be approved and when will it be published? (para 2.4). 

“Since I last wrote, the vessel removal protocol has been approved and is now 

published on the MLC website1.” 

Finding: 

You originally explained that the protocol was in preparation and have since acknowledged 

that it has been published. Despite the complaint that the protocol was published hastily, 

given that that the protocol has been published, the allegation has been overtaken by events 

and should not be subject to an SO 130 determination. That said, the undertaking requires 

you to append the protocol to the byelaws. Should you fail to do this and to do so in timely 

manner once the byelaws have been confirmed, it will be open to the applicants to submit a 

further allegation of breach. 

Undertakings 7 and 8 

Undertakings 7 and 8 says: “(7) [The Commissioners undertake] to prepare and 

publish a strategy setting out how they intend to exercise the powers conferred by 

section 15 with the aim of increasing the availability of residential moorings (including 

transit and temporary moorings) on the waterways; (8) that the strategy will include 

details of the steps that the Commissioners will take to – (a) identify potential 

residential mooring sites to be put to the local planning authority, (b) facilitate 

applications for planning permission for residential moorings, (c) provide residential 

moorings themselves, subject to obtaining funding and planning permission”. 

The allegation was: “The Commissioners have not prepared or published the 

residential mooring strategy and associated details that is specified in Undertakings 7 

and 8, under section 15 of the Middle Level Act 2018. There is evidence in minutes 

published on the Commissioners’ website that the need to prepare such a strategy has 

been raised in meetings of the Navigation Advisory Committee but no evidence of the 

preparation of the strategy”. 

Undertaking 9 

1 https://middlelevel.gov.uk/wp-content/uploads/2020/10/Protocol-for-Boat-Removal-Final.pdf 
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This undertaking states: “(9) [The Commissioners undertake] in preparing the 

strategy, to consult the Navigation Advisory Committee under section 3(6)(a), as well 

as the local planning authorities, and housing authorities”. 

The allegation was: “There is no evidence that the Navigation Advisory Committee, 

local planning authorities and housing authorities have been consulted regarding the 

residential mooring strategy as specified in Undertaking 9, although the need to 

prepare such a strategy has been raised in meetings of the Navigation Advisory 

Committee where representatives of local authorities were in attendance”. 

Undertaking 10 

This undertaking states: “(10) [The Commissioners undertake] to keep the strategy 

under review, and revise the strategy as necessary”. 

The allegation was: “There is no evidence of any arrangements to review and revise 

the residential mooring strategy as specified in Undertaking 10”. 

Commissioners’ first response to allegations in relation to Undertakings 7 to 10: 

“These undertakings require the MLC to prepare and publish a residential mooring 

strategy (“the strategy”); for the strategy to contain several specific elements; for 

consultation with the NAC, local planning authorities, and housing authorities; and for 

the MLC to keep the strategy under review and revise as necessary. 

Although none of these undertakings includes specific timeframes, again this challenge 

is premature. 

The MLC are currently preparing the strategy, and once the strategy is finished the 

MLC will publish it. They are aware of the various criteria and procedural steps that 

must be met and will consult the NAC, the local planning authorities and housing 

authorities. In particular, the MLC are keen to work closely with the local planning 

authority covering most of its area, Fenland District Council. Fenland DC is about to 

review its local plan, and it will be necessary for the strategy to take full account of 

this. As a strategy which does not comply with the local plan is unlikely to be 

implemented, it would be pointless publishing a strategy in advance of the emerging 

local plan. The MLC therefore proposes to prepare the strategy in parallel with 

Fenland’s local plan processes. 

Obviously, the MLC cannot review or revise the strategy until it has been published, 

but once the strategy is published it will be kept under review and revised as 

necessary.” 

Further response from the applicants: 

“It is disingenuous of the MLC to state that "... the time for doing that thing has not 

yet arisen, and so the complaint is premature. When the time for compliance arises, 

the Commissioners will comply with the undertakings." 
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No timescale was set for the different elements of the Residential Mooring Strategy in 

the Undertakings, therefore it is not true to say either that "the time for doing that 

thing has not yet arisen" or that "When the time for compliance arises, the 

Commissioners will comply with the undertakings." 

The Commissioners have had one year and 11 months to produce a Residential 

Mooring Strategy, more than enough time to comply with all four of the above 

Undertakings.” 

 

Commissioners’ further response:  

You were then asked further questions (paragraph numbers relate to the 

Commissioners’ first response): 

What steps have been taken, and when, in relation to the residential mooring strategy 

and what further steps need to be taken to achieve its completion? (para 3.3). 

“The MLC have been liaising with the Local Planning Authority (who will define the 

criteria and identify potential residential mooring sites), consulting, and advising in 

order to develop a residential mooring strategy (“the strategy”) that is in line with the 

local plan.”  

Why is it necessary to await the outcome of the Fenland District Council review (“the 

review”) of its local plan? What impact will waiting for the review to conclude have 

on the completion of the residential mooring strategy? (para 3.3)  

“By waiting for the outcome of the review, the MLC will have information about where 

the local planning authority will allow residential moorings. This information will enable 

it to consider how they might best be delivered and feed this into the strategy. If the 

strategy does not take account of the local planning authority’s policies in relation to 

the siting of residential moorings it is unlikely to be successfully implemented. 

The undertakings were made in July 2018. In your letter of October 2020, you state 

that the review is about to begin. Please could you explain why a residential mooring 

strategy could not have been prepared during that period of over two years, and say 

when the decision was taken to await the outcome of the review? (para 3.3).  

“Although the undertakings were given during July 2018, the Act did not come into 

force until 29 November of that year. The MLC’s first priority was to set up the 

Navigation Advisory Committee which was to be consulted in relation to a number of 

matters – including the residential mooring strategy. The Committee was established 
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and first met on 12 June 2019. As you can see from the Committee’s minutes, the 

strategy is referred to in its first meeting2 and various subsequent meetings.  

In the minutes of the Committee’s next meeting, held on 5 August 2019, it is noted 

that considerable input from Fenland District Council, from a planning point of view 

and in terms of tourism and economic development policy, would be needed to 

develop the strategy3.  

In the minutes of the meeting held on 13 January 2020, it was noted that Phil Hughes 

of Fenland District Council had agreed to offer advice on the development of the 

strategy4. The Committee has also established a sub-committee to deal with the 

strategy, which is due to meet on 25 November.  

The MLC has therefore been taking sensible steps throughout this period to move 

forward with its residential mooring strategy which, as set out in my 5 October letter, 

does not have to be implemented by any specific deadline. Since March, the novel 

coronavirus pandemic has of course affected the work of both Fenland District 

Council and the MLC, as it has all public authorities. However, the MLC confirm that 

they intend to prepare and public the residential mooring strategy in full compliance 

with the undertakings given to the Select Committee.”   

Finding: 

You explain that you are currently preparing a residential mooring strategy, but that 

completion is dependent on the conclusion of a review of the local plans. Your further response 

offers an explanation of what has been happening since Royal Assent at the end of November 

2018. You have undertaken to comply with Undertakings 7 to 10. Given this and activity so 

far, the allegation should not be subject to an SO 130 determination. But, as I have said 

(above) in relation to the other undertakings, should you fail to act in a timely manner, it will 

be open to the applicants to submit a further allegation of breach. 

Conclusions 

With regard to each allegation, I have found that there are – at present – no grounds for an 

SO 130 determination.  

I remind you however that, although, as you have noted, the undertakings do not include 
explicit deadlines, it is implicit that they should be met in reasonable time. If this were not the 

case, they would have no force.  

It therefore remains open to the applicants (or any other interested party) to submit an 

allegation of breach of undertakings, under SO 130, at any time in the future, including on the 

ground that you have failed to honour an undertaking within reasonable time. 

2 https://middlelevel.gov.uk/wp-content/uploads/2020/09/12.6.19.pdf 
3 https://middlelevel.gov.uk/wp-content/uploads/2020/09/5.8.19.pdf  
4 https://middlelevel.gov.uk/wp-content/uploads/2020/09/13.1.20.pdf 
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In these circumstances, I urge you to ensure that you keep the applicants and the public more 

generally informed of your progress in relation to the undertakings, including, for example, 

providing a timeline for the preparation of the residential moorings strategy.  

I also ask you to write to me within six months of the date of this letter with a progress 

report in respect of all undertakings and, in particular, what efforts you have made to secure 

the confirmation of the byelaws by the Secretary of State. 

A copy of this letter, and of your progress report, will be sent to the applicants and also to 

Lord Thomas who chaired the OBC. 

Yours sincerely 

The Rt Hon the Lord McFall of Alcluith 

Senior Deputy Speaker 
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