
 

 

Delegated Powers Memorandum  

Introduction 

1. This memorandum has been prepared for the Delegated Powers and Regulatory 
Reform Committee to assist with its scrutiny of the Fire Safety Bill (“the Bill”). The Bill 
was introduced in the House of Lords on 8 September. This memorandum identifies 
the provisions of the Bill that confer powers to make delegated legislation. It explains 
in each case why the power has been taken and explains the nature of, and the 
reason for, the procedure selected. 

Purpose and effect of the Bill 

2. The Bill will by clause 1 will amend article 6 of the Regulatory Reform (Fire Safety) 
Order 2005 (“FSO”) to clarify which premises the FSO applies to in the context of 
multi-occupied residential buildings (‘where a building contains two or more sets of 
domestic premises’). The amendment aims to: 

• ensure that building owners/managers are clear that they are required to 
comply with the duties in the FSO (and specifically the duty to undertake a 
risk assessment (as required by article 9) to assess the risks to which 
relevant persons are exposed) in respect of premise within scope of the FSO. 
The amendment clarifies that in a “building which contains two or more sets of 
domestic premises” the doors between the domestic premises and common 
parts and the building’s structure, external walls (including doors and windows 
in those walls and attachments) and any common parts are within scope of 
the regulatory regime;  

• affirm that enforcement action can be taken by Fire and Rescue Authorities in 
respect of those parts;  

• to ensure that there is certainty as to the scope of the FSO regime to ensure 
that the Grenfell Inquiry Phase 1 report recommendations can, as necessary, 
be implemented effectively; 

• complement the existing powers local authorities have to take enforcement 
action against building owners and managers under the Housing Act and 
Housing health and safety rating system (HHSRS) and the Building 
(Amendment) Regulations 2018 (SI 2018/1230) which came into force on 21 
December 2018 and banned the use of combustible materials in the external 
walls of high-rise residential buildings. 

Delegated Powers 

3. Two clauses in the Bill introduce a delegated power: 
a. Clause 2 gives a power to the “relevant authority” to make regulations to 

amend the FSO for the purpose of changing or clarifying the premises to 
which it applies. The use of the power is to be subject to the affirmative 
resolution procedure. The relevant authority is defined as the Secretary of 
State in relation to premises in England and the Welsh Ministers in respect of 
premises in Wales; 

b. Clause 3 gives a power to the Secretary of State to commence section 1 of 
the Bill 1 (Premises to which the Fire Safety Order applies) by regulations in 
relation to premises in England and a power to the Welsh Ministers to 
commence section 1 of the Bill by regulations in relation to premises in 
Wales. 



 

 

Clause 2: Power to change premises to which the Fire Safety Order applies [j003] 

Power conferred on: the relevant authority. This is defined as the Secretary of State in 
relation to premises in England and the Welsh Ministers in relation to premises in Wales. 

Power exercised by: Regulations 

Parliamentary Procedure: Affirmative procedure 

Context and Purpose 

4. The FSO was made under section 1 and section 4(4) of the Regulatory Reform Act 
2001 (“RRA”). The RRA has now been repealed and replaced by the Legislative and 
Regulatory Reform Act 2006 (“LRRA”). The LRRA made specific provision (sections 
30(3) & (4)) enabling the FSO to continue to have effect and also saved the power in 
section 1, with section 4(4), to make a “subordinate provisions order”.  

5. A subordinate provisions order is an order which can make modifications to the 
provisions in the FSO which have been designated as subordinate. Those provisions 
are set out in article 52 of the FSO and such an order is subject to affirmative 
resolution procedure.  

6. As a result of the above no delegated power to amend the FSO exists and 
amendments beyond modifications to the designated subordinate provisions can only 
be made by primary legislation or through the making of a new order under the 
LRRA. 

7. The purpose of this new delegated power is therefore: 
a. to amend the FSO for the limited purpose of changing or clarifying the 

premises to which it applies; 
b. to provide a more efficient way than through the introduction of primary 

legislation or the making of a new legislative reform order, to make such an 
amendment; 

c. to ensure the scope of the FSO through its application to premises can 
respond to other, as yet unknown, fire safety risks; 

d. to allow for consequential provision to be made as a result of any changes or 
clarification made; 

e. to maintain the original intent of the FSO as a regime to ensure that 
employees and relevant persons are kept safe from the risk of harm caused 
by fire. 

Justification for taking the power 

8. The reason why such a power cannot be included on the face of the Bill is because it 
will be forward looking and change or clarify the premises to which the FSO applies  

a. to reflect the most up to date evidence of fire safety risks. It is not known what 
those risk will be and what they arise from e.g. whether it is as a result of new 
materials used or new methods of construction, and therefore it is impossible 
to specify such changes on the face of the bill; 

b. to enable the Secretary of State or the Welsh Ministers to clarify or change to 
the premises to which the FSO applies in order to respond as necessary to 
the recommendations made by the Grenfell Inquiry phase 2 when published. 

9. The amendments made in this bill evidence the need for such a power.  

Justification for the procedure  



 

 

10. The affirmative procedure has been proposed as the most appropriate procedure. 
Although the intention is limited to changing or clarifying the premises to which the 
FSO applies, we want to ensure that the power is not used to change the original 
intention of the order which is primarily as piece of workplace legislation but in that 
context used to also protect those persons who are lawfully on the premises which 
are in scope.   

11. To mitigate this risk it is considered the extra level of scrutiny given by the affirmative 
procedure is appropriate.  

12. Clause 2 provides for regulations to be made only after the relevant authority has 
consulted with the appropriate persons.   

Clause 3:  Extent, commencement and short title [j002] 

Power conferred on: the Secretary of State and the Welsh Ministers 

Power exercised by: Regulations 

Parliamentary Procedure: no procedure 

Context and Purpose 

13. Clause 3 is a commencement provision. It gives a power to the Secretary of State to 
commence section 1 of the Bill (Premises to which the FSO applies) by regulations in 
relation to premises in England and a power to the Welsh Ministers to commence 
section 1 of the Bill by regulations in relation to premises in Wales. 

Justification for taking the power 

14. The subject matter of the Bill is fire safety. This is, so far as the provision relates, a 
devolved matter. The power to make commencement regulations has therefore been 
given to the Secretary of State and the Welsh Ministers. 

15. This will allow those authorities to commence section 1 in respect of premises in 
England or Wales at the most appropriate time after the Bill comes into force.  

Justification for the procedure 

16. As is usual with commencement powers, regulations made under clause 3 are not 
subject to any parliamentary procedure. Parliament has approved the principle of the 
provisions to be commenced by enacting them; commencement by regulations 
enables the provisions to be brought into force at the appropriate time.  
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