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Evidence submitted by Migration Watch (AIA 1) 

SUMMARY 
 
1. To be humane, an asylum system must be swift and efficient - welcoming those who qualify 
and removing those refused before they put down roots in Britain.    Migrationwatch UK do not 
believe that, given the huge number of asylum seekers now coming to Britain, this can be 
achieved within the present legal framework.  We advocate withdrawal from the 1951 Geneva 
Convention and, if necessary, from the European Convention on Human Rights but we recognise 
that these matters are outside the Terms of Reference of the Committee.   
 
2. Within the present framework, we recommend: 
 
(a) The abolition of the Immigration Appeals Tribunal  
(b) Greater use by the Home Office of the Exclusion Clauses in the Refugee Convention. 
(c) Statute Law should make it clear that procedure in asylum appeals should be inquisitorial, 
not adversarial.   
(d) The quality of Home Office representation should be improved. 
(e)       The Lord Chancellors Department should be invited to publish the full costs of the present 
system, including the costs of the Courts and their administrative support.   
 
INTRODUCTION 
 
3. These are the submissions of Migrationwatch UK, an independent non-political body 
established in 2002 to monitor and express views on the problems of immigration into the United 
Kingdom.  The author is Harry Mitchell QC, a member of the Advisory Council of Migration 
Watch. 
 
4. Writing now in the first person, I am a Queen's Counsel and spent most of my working life as a 
lawyer in industry, retiring from full time employment in 1992 from the position of Company 
Secretary of Wellcome plc, parent company of a major pharmaceutical group which was taken 
over by Glaxo in 1995 and is now part of GlaxoSmithKline.  Shortly before retirement I took up a 
part time appointment as an immigration adjudicator which I held until I retired from the post in 
October 2002.  I normally sat as an adjudicator for up to 50 days annually and during my service 
in that capacity heard some hundreds of appeals, mainly asylum from 1994 onwards but also 
many non-asylum appeals in marriage, fiancée, student, visitor and other cases. In 1992 when I 
started there were just the 1971 and 1988 Immigration Acts, asylum appeals were few and were 
normally heard by full time adjudicators.  Asylum appeals were placed on a statutory basis for the 
first time by the Immigration and Asylum Appeals Act 1993.  There then followed in quick 
succession the Immigration and Asylum Acts 1996 and 1999, which brought about major 
transformations in the law.  A further most important enactment was the Human Rights Act 
1998, incorporating the European Convention on Human Rights into United Kingdom law and 
giving asylum appeals in particular a whole new dimension.  In addition to all this legislation 
there was a steady flow of subordinate legislation, in particular revised Immigration Rules and 
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new Procedure Rules which came into force in 2000.  There were also many important decisions 
by the House of Lords and Court of Appeal on immigration and we as adjudicators also had to 
take note of the more significant decisions of the Immigration Appeal Tribunal.  Throughout my 
ten years as an adjudicator we were all having to learn new law continuously.  The Nationality, 
Immigration and Asylum Act 2002 received Royal Assent in early November 2002, after I had 
retired.  It very substantially revises the existing law and its provisions on appeals, replacing those 
in the 1999 Act, come into force in April 2003, according to my understanding.  The appeals 
provisions in the 1999 Act were brought into force on 2 October 2000, and will have been in force 
for just two and a half years before they are repealed and replaced by significantly different 
legislation.  This is a measure of the continuing turmoil with which the Immigration Appellate 
Authorities have had to cope for the past ten years. 
 
THE BACKGROUND 
 
5. The future of the immigration appeals system has to be considered against a background of a 
rising tide of asylum seekers, now exceeding 100,000 annually, the problems which they create 
and the mounting level of public concern.  To judge from my own experience and that of other 
adjudicators, very few of these people are genuinely seeking asylum. I remind the Committee that 
to support an asylum claim an applicant/appellant has to show that if he is returned to his 
country of origin he will have a well-founded fear of persecution putting his life or liberty in 
danger for one or other of the reasons given in Article 33 of the 1951 Geneva Convention, viz 
race, religion, nationality, membership of a particular social group or political opinion.  The 
expression "bogus asylum seekers" has aroused at times righteous indignation in certain quarters, 
but it is a fair description of most appellants who come before adjudicators.  In my own time as 
an adjudicator, the workload came to consist almost exclusively of asylum appeals from 1994 
onwards.  I heard some hundreds of asylum appeals between 1994 and 2002 and allowed around 
20.  This is a measure of the proportion of genuine asylum claims.  In considering statistics on 
this subject a distinction needs to be drawn between persons allowed to remain in this country 
because they are judged, either by the Home Office on original application or later on appeal, to 
be genuine refugees and those who are not so judged but who are nevertheless granted 
Exceptional Leave to Remain (ELR).  The Home Office has in recent years resorted to granting 
ELR to asylum seekers arriving from countries such as Somalia and Afghanistan because of the 
degree of chaos, the lack of effective government in those countries and the practical difficulty or 
in some cases impossibility of returning people to them.  The numbers were as follows: 
 
 1997          1998          1999          2000          2001          2002 
 
 3,115          3,910         2,465         11,475       21,175      19,850 
 
6. Most asylum appeals are dismissed on grounds of lack of credibility of the evidence provided 
by the appellant.  Adjudicators are aware that in large numbers of cases appellants have made use 
of criminals around the world who make a substantial living out of smuggling people into the 
United Kingdom.  The appellants and members of their families have often collected thousands 
of pounds to pay for the services of these criminals.  They may be provided with false passports 
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and often with false stories to support their claims.  On the instructions of these agents they 
regularly destroy their passports en route so as to make it more difficult for them to be deported.  
According to Home Office evidence to the Home Affairs Committee, over 80% of port asylum 
applicants and 90% of in-country applicants are found to be without identity documents.  In 
order that the Committee may have a better idea of the work of an adjudicator in dealing with 
asylum appeals I am appending to these submissions at Annex A paragraphs showing in summary 
form the bases on which most appeals are dismissed. 
 
7. A constant diet of asylum appeals goes a long way to making adjudicators cynical about human 
nature and the readiness of so many people from all over the world to tell lies or otherwise try to 
deceive the authorities of this country in pursuit of their aim, which in most cases is economic 
betterment, often linked with a wish to join other members of family who are already here.  A 
further factor which seriously damages the morale of adjudicators, Home Office staff and others 
involved on the official side in coping with the flood of asylum seekers is the very low rate of 
deportations.  (Removals are running at the rate of less than 10,000 applicants a year).  Each case 
is considered individually, first by the Home Office and then at least by the adjudicator if not by 
the Tribunal and other courts at subsequent stages of the appeal process, all at enormous public 
expense.  At the end of it, most appellants have been refused and have exhausted their rights of 
appeal but no action is taken to remove them from the United Kingdom.  We are bound to ask 
ourselves what public good is served by this elaborate and costly charade.  I appreciate that any 
proposal to withdraw from the Refugee Convention or in any other way to reform the substantive 
law relating to immigration and asylum is outside the remit of the Committee.  However, I have 
described the present problems created by the mass influx of asylum seekers as a necessary 
background and as a justification for my main proposal, the abolition of the Immigration Appeal 
Tribunal, as a necessary step to speed up the final disposal of asylum appeals and to alleviate the 
burdens placed on the nation by the present system of  dealing with asylum applications and 
appeals. 
 
ADJUDICATORS 
 
8. During the years between 1994 and 2002 we were all conscious of the rapid growth of the 
Appellate Authorities in response to the huge increase in the numbers of asylum appeals which 
had to be heard.  There are now I believe over 100 full time and 400 part time adjudicators.  I do 
not know the numbers of members of the Tribunal but I assume that there must have been a 
corresponding increase.   The number of appeals in recent years is as follows: 
 
 1997        1998        1999        2000         2001        2002 
 
 20,950     14,320     6,615       46,190      74,365     49,500                                         
 
 
9. Much was done during my years as an adjudicator to improve the efficiency and productivity 
of the system.  In particular rules of procedure were introduced for a preliminary sifting of cases 
so that for example cases in which the appellant failed to appear without any reason - not an 
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infrequent occurrence - could be disposed of on paper evidence or treated as abandoned and 
disposed of immediately instead of being listed again for a full hearing.  In addition, provision 
was made for instructing appellants' representatives to file witness statements and other 
documentary evidence in advance of the hearing.  A great deal of court time was saved by these 
measures.   
 
10. Probably the main defect in the appeals system has always been that there is an appeal as of 
right to the adjudicator, whereas further appeals require leave, to obtain which the appellant has 
to show that he has an arguable case.  Many if not most  asylum appeals are hopeless from the 
start and the representatives who take them on must often be aware of this but will nevertheless 
proceed with them because so long as there is any appeal pending the appellant cannot be 
deported.  The introduction in recent years of legal aid for immigration appeals must obviously 
have created a further incentive for representatives.  A story in "The Times" for 3 March 2003 
discloses concerns expressed that some firms handling asylum appeals have been abusing the 
system and that the government has threatened to stop payments to lawyers taking unsuccessful 
appeals.  I can recall just one asylum appeal out of the hundreds which came before me in which 
the barrister who had been briefed to take the case for the appellant announced at the beginning 
that he had advised his client that she did not have a good case and she was therefore 
withdrawing her appeal.  This was a rare and in my personal experience a unique event.  
 
11. The huge increase in the numbers of asylum seekers in the past few years has swamped both 
the Home Office IND and the appeals system.  Figures recently published show that there are 
now some 6000 appeals each month, compared with 4000 in early 2002.   As already mentioned, 
the total number of adjudicators to dispose of these appeals is now around 500.  In addition, 
during 2002 new systems were introduced to increase the daily quota of cases for each adjudicator 
from two to three.  During my last few months I found it exhausting and extremely difficult to 
cope continuously with this level of expectation of increased productivity.  This was a common 
reaction among both full and part time adjudicators. 
 
CERTIFIED CLAIMS UNDER THE NATIONALITY, IMMIGRATION AND ASYLUM ACT 2002 
 
12. Each asylum appeal has to be dealt with as an individual case, so that the task of dealing with 
thousands of appeals a month becomes inordinately costly in terms of time and public money.   
Clearly some drastic measures had to be taken to reduce the numbers of appeals and at the same 
time to reduce the legal possibilities of appeal as a means of discouraging the influx of asylum 
seekers.  From this point of view the provisions of sections 94, 96, 97 and 98 of the 2002 Act are to 
be welcomed.  These sections are all in Part 5, to be brought into force in April 2003.  In each 
section it is provided that if the Secretary of State certifies a claim there is no right of appeal.  
They may be summarised as follows: 
 
• Section 94: this applies to asylum and human rights claims from persons resident in all 
 the states which are due to be admitted as members of the European Union in 2004.  The 
 Home Secretary may certify that an asylum or human rights claimant is entitled to reside 
 in one of these states.   
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• Section 96:  applies to any immigration decision and is not limited to asylum claims.  No 
 appeal lies against a particular adverse decision if the ground on which the applicant 
 wishes to appeal has already been decided against the applicant and the Home Secretary 
 or an immigration officer so certifies. 
• Section 97:  applies also to any immigration decision. The Home Secretary  may certify 
 that a particular adverse decision, asylum or non-asylum, was taken on the ground that 
  the person's removal from the United Kingdom was in the interests of national security  
 or in  the interests of the relationship between the United Kingdom and another 
 country. 
• Section 98:  applies to any immigration decision which is a refusal of leave to enter or of 
 entry clearance.  The Home Secretary may certify that the decision to exclude or remove 
 the person in question from the United Kingdom is conducive to the public good.  
 
There must now be a question mark over these sections because of the operation of the Human 
Rights Convention.  The opening sentence of Article 6 states: 
 
 "In the determination of his civil rights and obligations or of any criminal charge against 
 him, everyone is entitled to a fair and public hearing within a reasonable time by an 
 independent and impartial tribunal established by law." 
 
In the recent case brought by asylum seekers denied benefits under section 55 of the 2002 Act, Mr 
Justice Collins ruled that the absence of any right of appeal against denial of benefits was a breach 
of Article 6.  It must be inevitable that once Part 5 comes into force and the Secretary of State 
begins to exercise his powers of certification he will face challenges under Article 6.  In the face of 
this likelihood the government may have to seek further derogations to the Convention.  I note in 
passing that the Refugee Convention itself does not impose any requirement of an appeal system 
on contracting states, and without the possible problem posed by Article 6 the right of appeal in 
asylum cases could be abolished. 
 
13. The Court of Appeal has now dismissed the Home Secretary's appeal against this decision and 
its grounds for doing so may well become significant in relation to the operation of these new 
certification provisions.  The Court considered that decisions that the applicant asylum seekers 
had failed to apply for asylum as soon as reasonably practicable after the person's arrival in the 
United Kingdom  had not been taken in a fair manner, to the extent that the Home Secretary was 
in breach of national obligations under Article 3 of the Human Rights Convention, which 
prohibits inter alia inhuman or degrading treatment of persons.  I have noted in the previous 
paragraph the view expressed by Mr Justice Collins that the absence of any right of appeal against 
denial of benefits was a breach of Article 6.  The Court of Appeal appears to take a less drastic 
view and says that provided that the Home Secretary follows proper procedures in reaching his 
decisions under section 55, there will be no breach of Article 6.  It will surely be reasonable to 
assume that the same rationale will apply to sections 94, 96, 97 and 98. So long as proper 
procedures are followed in reaching the decisions to certify the claims in accordance with the 
provisions of each section, the certificates should not be open to challenge.  Having said that, I do 
not doubt that there will be challenges and they may be successful. 
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14. I set out below certain changes which, assuming that the appeals system continues, could 
bring about improved efficiency at the first level of appeal and which could speed up the disposal 
of appeals without being detrimental to the interests of justice. 
 
(i) Provide that the procedure in immigration and asylum appeals should be inquisitorial 
rather than adversarial.  Various rulings by the Immigration Appeal Tribunal require that 
adjudicators should conduct appeal hearings in a manner little different from that of the conduct 
of civil litigation.  They should refrain from asking questions themselves other than to the extent 
necessary for clarifying the evidence.  They should not on any account "descend into the arena" 
and start cross-examining the appellant or other witnesses.  At times the Home Office has been 
short of Presenting Officers and has not been represented at appeal hearings.  This means that 
there is no one to cross-examine the appellant, and in view of the readiness of so many appellants 
to resort to telling untruths, that is a serious deficiency.  The Tribunal has issued guidelines which 
allow adjudicators a little more latitude in asking questions of the appellant in this situation, but 
an adjudicator so placed is in an unenviable plight. 
 
Although the procedures followed in immigration and asylum appeals are similar to those 
followed in civil litigation, the objective of such appeals is very different.  In civil litigation the 
court is holding the ring between two parties in dispute and must obviously stay aloof from active 
participation, other than to the extent necessary for a proper understanding.  Immigration 
appeals are concerned with the rights and duties of individuals as against the state and the 
obligations of the United Kingdom towards foreign nationals who wish to visit, seek asylum or 
otherwise spend greater or lesser periods of time in the United Kingdom and enjoy the same 
benefits as its citizens and other permanent residents.  The adjudicator should be concerned to 
make sure that he elicits the truth in the course of proceedings before him, so that justice is done 
to the appellant and if the conclusion is that the appeal is allowed, with the consequence that the 
appellant is allowed to remain on a lawful basis, that conclusion is arrived at on a proper basis.  So 
far as I am aware the ruling that proceedings before adjudicators are adversarial is based wholly 
on binding decisions of the Tribunal and is not statutory, so if the change to the inquisitorial 
system which I recommend is to be implemented it should be enacted in statutory form so as to 
put the matter beyond doubt. 
 
(ii) Improve the quality of Home Office representation. The Home Office has made 
considerable progress in recent months in increasing the number of Home Office Presenting 
officers (HOPOs) and improving their training, but however good individual HOPOs may be the 
fact is that they are not legally qualified and this is inevitably a limitation on their abilities.  They 
are trained in the intricacies and detail of immigration law and know how to set about a standard 
cross-examination designed to show lack of credibility in the appellant's story.  However, they 
may often fail to pick up for cross examination some of the less obvious aspects of the evidence.  
They may also often fail to draw attention to matters which can shorten the proceedings, in 
particular the relevance in an appeal of one or other of the two exclusion clauses in the refugee 
Convention.  Article 1F states: 
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 "The provisions of this Convention shall not apply to any person with respect to whom 
 there are serious reasons for considering that 
 (a)  he has committed a crime against peace, a war crime, or a crime against humanity, as 
 defined in the international instruments drawn up to make provision in respect of such 
 crime; 
 (b) he has committed a serious non-political crime outside the country of his refuge prior 
 to his admission to that country as a refugee; 
 (c) he has been guilty of acts contrary to the purposes and principles of the United 
 Nations.” 
 
The second is Article 33.  This is a basic provision of the Convention, which prohibits the return 
of a refugee to any country where his life or freedom would be threatened for a Convention 
reason - race, religion etc.  Paragraph 2 provides: 
 
 "The benefit of the present provision may not, however, be claimed by a refugee whom 
 there are reasonable grounds for regarding as a danger to the security of the country in 
 which he is, or who, having been convicted by a final judgement of a particularly serious 
 crime, constitutes a danger to the community of that country." 
 
In an appeal which came before me on one occasion the appellant had fled his country of origin 
and was properly convicted of murder in his absence.  Once in this country he formed local 
criminal connections and was sentenced to five years' imprisonment for manslaughter. Clearly 
both these provisions were relevant and ought to have been pleaded by the Home Office but were 
not pleaded, simply because the case was unusual and the provisions were outside the normal 
experience of a HOPO. 
 
I have no experience of proceedings before the Immigration Appeal Tribunal, but from reading 
many of its determinations I have gained the impression that HOPOs who appear before it, 
although they are of course more experienced and able than their colleagues who normally appear 
before adjudicators, nevertheless are more than a little in awe of such an august body and 
disinclined to be robust in their submissions.  I have elsewhere in this paper mentioned the extent 
to which the Tribunal takes the easy way out with appeals and remits them to be reheard by a 
different adjudicator instead of disposing of them itself.  In determinations which conclude in 
this way it is almost invariably the case that the Tribunal will record that the HOPO appearing in 
the appeal fully agreed with its suggestion that the appeal should be reheard, without making any 
effort to put a case for the Home Office.  
 
I have on occasions had junior barristers appear before me for the Home Office at times when the 
Home Office has been short of HOPOs and have generally found that they are very competent 
and of considerable assistance to the adjudicator in identifying the important points of a case.  
The Home Office fee in 2002 was  £700 per day, which is very welcome for a struggling young 
barrister and adequate to secure competent representation.  It is understandable that the Home 
Office should fight shy of regularly instructing counsel on grounds of cost, and I would certainly 
not advocate the wholesale replacement of HOPOs by barristers or solicitors.  However, it would 
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be in my view a good idea to make a regular practice of having a quota of barristers/ solicitors 
instructed and of encouraging HOPOs to benefit in training  by sitting in on appeals in which the 
Home Office is represented by independent lawyers. 
 
(iii) Recording of proceedings. The adjudicator must take a very full note of proceedings before 
him, albeit not quite a verbatim note.  This is an arduous task and almost impossible when the 
adjudicator himself is involved in detailed exchanges with witnesses or representatives.  Full time 
adjudicators are nowadays provided with laptop computers, which make the task simpler 
provided the adjudicator has an adequate typing speed, which cannot be taken for granted.  Part 
time adjudicators have to continue the laborious task of keeping a record in longhand, writing at 
great speed which sometimes results in a record which even the writer himself may have difficulty 
in reading.  I can recall discussions from years ago when the problems of recording were 
discussed but without reaching any conclusion.  The ideal would be to have teams of shorthand 
writers.  Whatever the solution might be, it is a matter which needs proper consideration.  An 
improved system of recording could speed up proceedings and contribute greatly to their 
efficiency 
 
APPEALS BEYOND THE ADJUDICATOR 
 
15. The most serious anomaly in the immigration appeals system is the fact that there are four 
possible appeals against the original adverse decision by Home Office officials - adjudicator, 
Tribunal, Court of Appeal and House of Lords.  Admittedly the last three all require leave, but 
getting as far as the Tribunal is not so difficult and there are just a few cases from time to time 
which go all the way to the House of Lords.  Bearing in mind that an appellant cannot be 
deported while he has an appeal pending, the possibilities for delaying departure by constant 
appeals are huge and appellants take full advantage of them.  Appeals to the Tribunal in recent 
years were as follows: 
 
 1997          1998         1999         2000        2001 
 
 8,915           10,910     8,635        6,020        15,540 
 
The Tribunal provides even greater prospects of delay than might at first appear for two reasons.  
It has long followed the practice of avoiding as far as possible deciding appeals itself but prefers to 
adopt the easy way out of remitting the appeal to be reheard by a different adjudicator.   In 2001, 
nearly half of appeals allowed were remitted instead of being decided by the Tribunal itself.   I am 
aware that on one occasion some years ago the president of the Tribunal was taken to task by the 
then Lord Chancellor on account of the unduly high percentage of remitted appeals.  The 
mischief of an excessive rate of remittals was recognised when the Immigration and Asylum 
(Procedure) Rules 2000 came to be drafted and Rule 23 provides: 
  
 "Unless it considers - 
 (a) that it is necessary in the interests of justice , and  
 (b) that it would save time and avoid expense 
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 to remit the case to the same or another adjudicator for determination by him in 
 accordance with any directions given to him by the Tribunal, the Tribunal shall determine 
 the appeal itself."  [Emphasis supplied] 
 
Remittal was a common experience for most adjudicators and in my own case I had in my final 
month of service as an adjudicator two appeals remitted by the Tribunal for rehearing.  From 
time to time over the years the Tribunal has become thoroughly lazy and has allowed and 
remitted appeals without giving any reason. In common with adjudicators, the Tribunal is 
required to deliver a determination giving its decision.  Rule 3(1) of the Immigration and Asylum 
Appeals (Procedure) Rules 2000 defines a determination as "the decision of the appellate 
authority to allow or dismiss an appeal and the reasons for that decision" [emphasis supplied].   
Clearly a determination which allows an appeal without giving any reasons is unlawful and in 
addition has the demerit that it fails (a) to tell the original adjudicator in what way he has, in the 
Tribunal's opinion, erred and (b) to alert the next adjudicator to the errors which he must avoid 
on rehearing. Of the two appeals against my determinations the first was allowed and remitted 
without any reason being given.  In the case of the second one, the reasons given were manifestly 
inadequate and not properly founded on the law.  Furthermore, I had heard it as an appeal 
remitted to me, so in allowing and remitting on appeal against my determination the Tribunal 
was requiring a third hearing - not such an unusual occurrence.  In both cases I complained by 
letter to the President of the Tribunal, Mr Justice Collins at the time.  He did not attempt to 
justify either determination of the Tribunal chairman concerned.   
 
16. The composition of the Tribunal has always been something of a legal curiosity, in that its sits 
in divisions and each division consists of a legally qualified chairman and usually two lay persons 
selected from the great and the good.  This is anomalous, when it is considered that the function 
of the Tribunal is to correct the decisions of adjudicators, usually on points of law.  Adjudicators 
nowadays with one or two exceptions are invariably legally qualified and it is odd that their 
determinations should be scrutinised in this way by a tribunal comprising a majority of laymen.  
In recent years there have been signs of the need to correct this state of affairs.  More legally 
qualified members have been appointed and in more complex and important appeals a division is 
formed made up of the President and two legally qualified chairmen.  Until the appointment  of 
Mr Justice Collins as President a few years ago his predecessors were former adjudicators and 
were given the title and status of Circuit Judge.  I acknowledge that Mr Justice Collins did much 
to improve the quality of the Tribunal's decision making and he himself was aware of the need to 
do so, as on taking office he made a statement which was published to adjudicators and Tribunal 
members acknowledging that the Tribunal had not been held in high regard, a statement with 
which few adjudicators would have disagreed.   
 
17. I do not know what the intentions are of those concerned with the future working of the 
Tribunal.  Paragraph 1 of  Schedule 2 of the 1999 Act provides that the Lord Chancellor may 
appoint to the Tribunal "such number of legally qualified members and of other members as he 
considers appropriate".  By contrast Paragraph 1 of Schedule 5 of the 2002 Act simply says that 
the Lord Chancellor shall appoint the members of the Tribunal, without specifying any 
qualifications for membership.  By contrast, however, the 1999 Act, paragraph 2 of Schedule 2, 
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provided that the President and Deputy President should be legally qualified, whereas the 
corresponding paragraphs 3 and 4 in Schedule 5 of the 2002 Act requires that the President must 
be a person who holds or has held high judicial office and that the Deputy President must be a 
legally qualified member.  One is left with the impression that on the one hand the government 
was concerned about the qualifications and status of the President and Deputy President but not 
particularly concerned at all about the qualifications and status of other members.  Whatever the 
case may be, the possibility of the continuance of the anomalous lay members  referred to in 
paragraph 10 above remains.  This is all the more curious when it is taken into account that by the 
operation of Part 5 of the 2002 Act the jurisdiction of the Tribunal will be restricted in common 
with that of adjudicators as a result of the abolition of any right of appeal by the sections referred 
to in paragraph 10 above, and, by the operation of section 101(1) of that Act, appeals will in 
future lie to the Tribunal on a point of law only.   
 
18. The immigration appeals system came into being in 1969 and was given permanent form by 
the Immigration Act 1971.  It was, I believe, originally envisaged that adjudicators would be fairly 
lowly beings based at ports of entry by sea or air hearing quick appeals against refusals of leave to 
enter or remain.  Hence the title "adjudicator" which no longer does justice to the legal 
qualifications and experience required of those holding that post or the high standard of work 
expected of them.  ( Adjudicators are now regarded as equivalent in status to District Judges and 
ought in my personal to have a higher status, as unlike District Judges they are required to give 
detailed written reasons for their decisions. )  Hence also the creation at that time of the 
Immigration Appeal Tribunal to correct the errors of these lowly beings.   
 
19. A measure of dissatisfaction with the Tribunal became apparent with the passing of the 1993 
Act, which introduced for the first time certified appeals.  Rule 5 of Schedule 2 to that Act 
specified circumstances in which the Secretary of State could certify asylum claims which were 
e.g. without foundation or manifestly fraudulent, but not if the evidence adduced established of a 
reasonable likelihood that the claimant had been tortured in the country to which he was to be 
sent.  If  on appeal the adjudicator agreed with the Secretary of State's certificate there was no 
right of appeal to the Immigration Appeal Tribunal.  Similar provisions were enacted in the 1999 
Act but will now disappear with the coming into force of Part 5 of the 2002 Act, which relies on 
much more draconian provisions described in paragraph 10 above, denying any right of appeal in 
defined circumstances. The creation by section 9 of the 1993 Act of a new right of appeal from the 
Tribunal to the Court of Appeal in England and Wales and the Court of Session in Scotland is to 
my mind further evidence of the government's appreciation of the need to exercise closer 
supervision over the workings of the Tribunal.   Rule 23 of the Procedure Rules introduced in 
2000, quoted in paragraph 12 above, is another indication of dissatisfaction with the working of 
the Tribunal.  I am aware that in recent years the possibility of giving the Tribunal the status of a 
court of record has been canvassed.  This would give it the same status as a division of the High 
Court and preclude judicial review of its decisions.  Clearly that idea has not found favour, since 
no such provision appears in the 2002 Act.   Such an enhancement in the status of the Tribunal 
would not have been appropriate. 
 
20. By a further provision in the 2002 Act, already mentioned, the Tribunal's jurisdiction will in 
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future be limited to appeals on points of law.  Up to now, by paragraph 22(2) of Schedule 4 of the 
1999 Act and corresponding provisions in earlier legislation, the Tribunal has been empowered to 
"affirm the determination [of the adjudicator] or make any other determination which the 
adjudicator could have made" - i.e. it has been authorised to revise findings of fact as well as 
correct errors of law.    
 
21. The continuance of the Tribunal is an anomaly for all the reasons stated above, but apart from 
all these reasons and regardless of the merits of the criticisms which I have made, it is absurd that 
there should be four levels of appeal, more I believe than in any comparable jurisdiction. This 
state of affairs is  particularly counterproductive and against the public interest when it is taken 
into account that the availability of so many appeals, in spite of the necessity for leave at the last 
three levels, gives rise to enormous delays postponing the day on which appellants with 
unmeritorious cases can finally be considered for deportation.  To the extent that there continues 
to be an appellate system one level should be removed, and the obvious candidate for removal is 
the Tribunal.  The scope of the adjudicator's jurisdiction will be substantially reduced by the 
measures in the 2003 Act described in paragraph 10 above and it would not be unreasonable for 
appeals against adjudicators' determinations to go direct to the Court of Appeal or Court of 
Session.  Decisions by adjudicators are often at least as important in their consequences as many 
cases determined by the County Courts, from which appeals have always lain direct to the Court 
of Appeal.    
 
 JUDICIAL REVIEW 
 
22. Up to now the remedy of judicial review has been used by appellants mainly in two different 
situations, firstly as an attempt to secure leave to appeal to the Tribunal when the Tribunal itself 
has refused leave and secondly when an adjudicator has dismissed a certified appeal and the 
appellant has therefore no right of appeal to the Tribunal.  The latter will now cease to be of any 
importance with the abolition of certified appeals to an adjudicator by the 2002 Act.  Judicial 
review is of course a more limited remedy than appeal in that it requires the applicant for review 
to show that the authority against which the case is sought to be brought has failed to comply 
with the strict requirements of the law or of natural justice in the decision which it has taken.   
 
23. My understanding is that judicial review applications against refusal of leave to appeal to the 
Tribunal became in recent years a serious burden on the High Court and Court of Appeal.  In 
2000 and 2002 there were about two thousand applications in each year.  On average about 25% 
are granted of which rather more than half are allowed.  Section 101 of the 2002 Act now provides 
a special and more restrictive remedy for these cases.  An unsuccessful applicant for leave to 
appeal may under section 101 apply to the High Court or Court of Session in Scotland for a 
review of the Tribunal's decision on the ground that the Tribunal made an error of law.  The 
application is to be determined by a single judge by reference only to written submissions and the 
judge's decision will be final. Resort to the normal judicial review procedure is denied. 
 
24. The burden imposed on the High Court, Court of Appeal and Court of Session may be 
alleviated by this measure but there must be a strong possibility of that being more than offset by 
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an increase in judicial review applications against certification decisions by the Secretary of State 
under the sections discussed in paragraph 10 above.  The Act provides no appeal against such 
decisions and aggrieved applicants may well resort to judicial review on the grounds that the 
absence of any right of appeal contravenes their rights under Article 6 of the Human Rights 
Convention. On this subject see paragraphs 12 and 13 above. 
 
RECOMMENDATIONS 
 
 25. The main recommendation is the abolition of the Immigration Appeal Tribunal for all the 
reasons given and the provision of a right of appeal direct from adjudicator to the Court of 
Appeal on a point of law only, if it is considered that there needs to be any further such right.  
Between the coming into force of the 1993 Act and the coming into force of Part 5 of the 2002 Act 
in April 2003 adjudicators were trusted to hear certified appeals in asylum cases and there was no 
further appeal provided.  It need not automatically be assumed that there has to be more than one 
level of appeal. 
 
26. Further recommendations of lesser significance are that: 
 1. Greater use should be made by the Home Office of exclusion clauses in the Refugee 
 Convention when disposing of asylum applications. 
 2. Statute law should make it clear that procedure in immigration and asylum appeals 
 should be inquisitorial and not adversarial. 
 3. The quality of Home Office representation should be improved, this to include greater 
 use of professional lawyers. 
 4. The burden on adjudicators of keeping a record of proceedings should be reduced by 
 the introduction of shorthand writers or other methods. 
 

 Annex A 
 

GROUNDS FOR DISMISSAL OF ASYLUM APPEALS 
 
Most asylum appeals are dismissed and the principal reason for dismissal is that the appellant's 
evidence is not believed.  Reasons for not believing it include the following: 
 
• The appellant has told a materially different story at the hearing   from what he told the 
Home Office in interview.  Such differences are infinite in number.  The appellant may for 
example in a case where he was interviewed on arrival have stated reasons for coming to the 
United Kingdom which were not based on any alleged persecution or he may even admit that he 
has come here for economic reasons.  This inevitably results in the refusal of asylum and he 
decides that he needs to improve on his story on appeal - but of course in so doing he digs a hole 
for himself.  
• He may also give different dates for particular events from the dates he gave previously.  
He may relate facts which are completely at odds with what he said before.   
• Long delays in leaving his own country.  The appellant may allege e.g. that he was 
tortured, imprisoned and the rest but nevertheless remained in his country carrying on a normal 
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life for months or years before deciding that he needed to leave for his own safety. 
• Long delays in claiming asylum, e.g. it is not unusual for people who come to the United 
Kingdom on a visit visa to claim when the six months allowed on such a visa has almost expired. 
• A clearly opportunist claim - e.g. when the appellant has been arrested for an immigration 
or other offence and he thereupon claims asylum. 
• A seriously unbelievable story.  As an example from a case which I heard, a Ukrainian 
former airline pilot living in the Ukraine said that he was being pressed to go and join the armed 
forces of Azerbaijan and claimed that he feared persecution in the Ukraine by people from 
Azerbaijan who came to his flat to put pressure on him. 
• The fairy godmother syndrome.  This is a variant of the seriously unbelievable story which 
crops up frequently because the appellant obviously wishes to disguise the means by which he was 
brought to the United Kingdom.  As one example of many, a Tamil from Sri Lanka once told me 
that he was brought to the United Kingdom by an agent who travelled with him.  The agent took 
him to Kennington Underground station and left him, saying that the appellant should wait and 
the agent would shortly be back.  He never returned, but the appellant alleged that he was saved 
by another Tamil who just happened to be on the spot, noticed him and immediately invited him 
to go to his home and enjoy free board and lodging indefinitely.  
 
These are just examples and all adjudicators will have their own anecdotes.  The extent of lying in 
asylum and to a lesser extent in non-asylum appeals is such that we all become extremely cynical 
about human nature. 
 
OTHER REASONS FOR DISMISSAL OF APPEALS 
 
Apart from lack of credibility, perhaps the main reason for dismissing appeals is that the 
evidence, to the extent that it is believed, may show fear of returning to the appellant's country  of 
origin but not for a Convention reason.  This often arose in Sri Lankan cases when the civil war 
was raging there.  It was understandable that people should wish to escape bombs and bullets 
which might have destroyed their homes and killed their relatives and friends, but that wish was 
not based on any fear of persecution.  Other reasons which spring to mind are a wish to avoid 
military service, persecution by non-State agents and the internal flight alternative.  The first is 
not in general a ground for claiming persecution, though it may be in certain cases if, e.g. the 
appellant can show that the punishment he would receive for draft evasion or desertion would be 
disproportionate and would be linked with one of the Convention grounds. (UNHCR Handbook 
paragraph 169.) Persecution by non-state agents does not give rise to an entitlement to 
international protection unless the appellant can show that such persecution is knowingly 
tolerated by the authorities or the authorities refuse or prove unable to offer effective protection.  
(UNHCR Handbook paragraph 65.)  This often arose in Sri Lankan appeals, in which the 
appellant would claim that he feared the Tamil Tigers rather than the police or army, though he 
might also claim that he feared both.  It could be shown that there were areas of the north of Sri 
Lanka where the government's writ did not run and the only authority was exercised by the Tamil 
Tigers.  I understand that in some continental jurisdictions claims of persecution by non-state 
agents are not accepted in any circumstances.  The internal flight alternative arises where the 
appellant has been able to show that he has a genuine fear of persecution but it is limited to one 
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part of the country only and it would be possible for him to move to a different part of the 
country where he would not have any cause to fear.  The Immigration Rule on this subject, 
paragraph 343 of HC 395, states that the different part for this purpose must be one to which it 
would be reasonable to expect him to go. 
 
Harry Mitchell QC 
12 March 2003 
 

 
Evidence submitted by Migration Watch (AIA 1A) 

 
1. My original submissions to the Committee were prepared in March 2003.   In view of the lapse 
of time and developments in the interim I wish to put in these further submissions.  As before, 
these submissions are made to the Committee under the auspices of Migration Watch. 
 
ABOLITION OF THE IMMIGRATION APPEAL TRIBUNAL 
 
2. The main recommendation in my original submissions was that the Immigration Appeal 
Tribunal should be abolished.  I am very pleased to read that the government has announced its 
intentions of doing just that by a Bill to be introduced early in the next session.  I recommended 
also that following abolition appeals should lie from the adjudicator to the Court of Appeal with 
leave and on a point of law only, if it is felt that any further appeal is needed.  There is an 
appropriate precedent for this in the provision made for appeals from County Courts to go direct 
to the Court of Appeal.  It is fair to say that the outcome of an immigration appeal is of at least 
comparable importance to that of a case in the County Court.  The County Court may deal with 
e.g. divorce, but by comparison it will often rest with an adjudicator to decide whether a spouse 
abroad is to be given entry clearance to enable him or her to join the other spouse already settled 
in the United Kingdom.  As regards the possibility of dispensing with further appeals, I remind 
the Committee that there was until the coming into force of the appeals provisions of the 2002 
Act on 1 April 2003 a category of certified asylum appeals.  The Home Office would certify e.g. 
that the claim was manifestly fraudulent and that there was no evidence of reasonable likelihood 
that the appellant had been tortured in his country of origin, the latter being an essential 
requirement of any certified appeal.  If the adjudicator agreed with the certificate there was no 
appeal against his decision to the Immigration Appeal Tribunal or beyond.  There was always the 
remedy of judicial review available if the appellant was able to show that the adjudicator had 
failed to comply with relevant legal requirements, but I am not aware that such applications 
enjoyed a high rate of success. 
 
3. If the Tribunal is to be abolished some guidance may need to be given to be adjudicators about 
the continuing status of its decisions up to the time of abolition.  The extent to which Tribunal 
decisions were binding on adjudicators has never been clarified by statute. The Tribunal itself did 
not help matters by giving differing decisions on the same subject from different divisions.  
Latterly the former President, Mr Justice Collins, introduced the system of starring particular 
decisions delivered by divisions of the Tribunal consisting of a legally qualified chairman and two 
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legally qualified members, which were to be taken by adjudicators as binding authority on 
previously unsettled points of law, such as the extent to which an adjudicator could properly 
question an appellant during a hearing of his appeal if no Home Office Presenting Officer was 
present and therefore there was no one to cross examine the appellant.  I am not aware that this 
system had any basis other than the directions given by the President on the significance of 
starred decisions.  If it is thought that the matter is not free from doubt then it would be as well to 
incorporate in the statute a statement that no decision of the Tribunal is to be regarded as 
binding.  This will not prevent reference to those decisions where reference is useful, but they will 
be at best persuasive only. 
 
INCREASE IN PERCENTAGE OF SUCCESSFUL APPEALS 
 
2. I set out below tables derived from Home Office figures regarding asylum applications and 
appeals between 1997 and 2002. 
 
  1997 1998 1999 2000 2001 2002 Totals 
         
a. Decisions  36000 31600 21300 97500 119000 82700 388100 
b. Granted asylum  4000 5300 7800 10400 11200 8100 46800 
c. Granted on appeal  1200 2300 5300 3300 8200 13900 34200 
d. Total granted asylum  5200 7600 13100 13700 19400 22000 81000 
e. Percentage of applicants  14.4% 24.1% 61.5% 14.1% 16.3% 26.6% 20.9% 
f. Granted ELR  3000 3900 2500 11400 19800 20000 60600 
g. Total granted asylum/ELR  8200 11500 15600 25100 39200 42000 141600 
h. Percentage asylum/ELR  22.8% 36.4% 73.2% 25.7% 32.9% 50.8% 36.5% 
i. No. of persons granted 
asylum 6760 9880 17030 17810 25220 28600 105300 
         
j. Initial rejections  28900 22300 11000 75700 88000 54600 280500 
k. Appeals rec'd by Home 
Office  21000 14300 6600 46200 74400 49500 212000 
l. Percentage appealed  72.7% 64.1% 60.0% 61.0% 84.5% 90.7% 75.6% 
m. Appeals determined  21100 25300 19500 19400 43415 64405 193120 
n. Percentage ofappeals 
allowed  5.7% 9.1% 27.2% 17.0% 18.9% 21.6% 17.7% 
o. Percentage granted overall  22.8% 33.2% 56.8% 30.4% 37.9% 46.9% 37.4% 
         
 
I have highlighted in yellow the lines showing the numbers and percentages of successful appeals.  
A percentage increase from 5.7% in 1997 to 21.6% in 2002 is truly alarming and serious questions 
need to be asked about the reasons for this almost fourfold increase in the success rate at the 
appeal stage.  I have seen it suggested that there has been a deterioration in the quality of 
decisions taken in the first instance by Home Office staff and that more appeals are being allowed 
as a result, but I do not believe this to be the case.  The submissions made to the Committee by 
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the Council of Immigration Judges make numerous criticisms of the way asylum decisions are 
handled by Home Office staff, particularly the way in which refusal letters contain standard 
paragraphs which are often irrelevant to the case in question.  I agree with at least some of the 
criticisms made and we are all aware of the problems which the Home Office has had in e.g. 
recruiting and training staff and introducing a new computer system.  Nevertheless, my 
impression was that in dealing with asylum applications the IND staff mostly got it right.   
 
3. The best guide I can follow in trying to account for the increase is my own experience.  I 
became a part time adjudicator in 1992, began hearing asylum appeals in 1994 and retired from 
the appointment at the end of October 2002.  I did not keep precise records of the numbers of 
asylum appeals I heard during my final eight years, but my best estimate is that I heard between 
500 and 600 during that period.   The estimate is  based on records I kept during my last two 
years and having regard to the predominance of asylum appeals in adjudicators' total workloads 
during the eight year period.  I estimate that I allowed no more than 20 appeals during that time.  
Most applications for leave to appeal against my decisions to the Tribunal were refused and most 
applications which were successful resulted in a further dismissal of the appeal by the Tribunal.  I 
estimate that perhaps 10 of my decisions were reversed by the Tribunal.  This produces a success 
rate of between 5% and 6% out of all the appeals heard by me, which is consistent with the figure 
shown for 1997 in the table. 
 
 4. Some informed speculation as to the reasons for this huge increase in the percentage of 
successful appeals is in order.  I believe that the reasons are to be found in the way the 
Immigration appellate authority has responded to the recent rapid rise in its workload.  The total 
number of adjudicators now stands at around 600, 120 full time and 480 part time.  When I 
became an adjudicator in 1992 the total number was I think about 200.  The numbers may well 
have doubled in the past few years.  I regret that I do not have precise figures year by year, but 
these may have been provided for the Committee by the Immigration Appellate Authority.  I have 
highlighted in blue in the table the numbers of asylum appeals determined year by year, showing 
a threefold increase from 21,100 in 1997 to 64,400 in 2002.  There has had to be a proportionate 
increase in the numbers of adjudicators to cope with these numbers. 
 
5. Adjudicators are almost exclusively barristers or solicitors.  In the past people without legal 
qualifications were sometimes appointed, but I do not believe that this now happens.  The pool of 
people from which new adjudicators can be recruited is accordingly limited and there are 
grounds for suspecting that in increasing numbers the IAA may have had to accept lawyers of 
lesser intellectual calibre and maturity than hitherto.  So far as full time adjudicators are 
concerned, the post is now well paid and private practitioners in the immigration field, many of 
them of indifferent quality in my experience, now find it financially more secure and rewarding 
to become full time adjudicators than to attempt to continue to earn a living in private practice.  
Changes in the training regime may also be significant. In 1992 when I started all part time 
adjudicators began hearing non-asylum appeals only and had to have gained some experience in 
that field before they were allowed to graduate to hearing asylum appeals.  This was for a time 
recognised by statute in the 1993 Act in that adjudicators who were authorised to hear such 
appeals were additionally appointed special adjudicators.  However, this soon became 
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inappropriate as asylum appeals came to constitute more than 90%of the workload.  The title 
"special adjudicator" was abolished by the 1999 Act.  As I understand it, newly appointed part 
time adjudicators are trained only in asylum law and are thrown in at the deep end as soon as 
they have completed initial training.  From a practical point of view this change is 
understandable, as there cannot now be enough non-asylum appeals to go round. But asylum 
appeals often give rise to complex evidence.  The adjudicator has to consider the subjective 
evidence given by the appellant and assess its credibility and consistency by reference to other 
evidence from the appellant himself or from other sources, including detailed objective evidence 
of conditions in the appellant's country of origin.  All this material has to be carefully assessed 
and relevant statute and case law have to be taken into account in reaching conclusions on 
credibility and on the basic issue of whether or not the appellant has established a well-founded 
fear of persecution for one or other of the reasons listed in the Geneva Convention.   The job 
requires mature and intellectually able lawyers.  It also requires people who are not too readily 
swayed by emotional appeals.  Many sad stories are told by appellants, some of them true, but 
even if the adjudicator believes a particular story he has to consider whether it amounts to 
evidence of persecution.  If for example an appellant has been caught in the cross fire of a civil 
war and has suffered the loss of family members or the destruction of his house, such a calamity 
does not of itself amount to persecution within the meaning of the Convention. 
 
6. The view expressed in the previous paragraph is mainly based on my own subjective 
impressions, but other contacts which I have with adjudicators still in office confirm it.  I can 
quote just one anecdote in my own experience.  At Hatton Cross hearing centre the adjudicators 
used to meet and talk shop over the lunch table.  On one occasion about two years ago I talked to 
a recently appointed woman adjudicator who had finished her initial training and started to hear 
asylum appeals.  She told me that she had heard 11 appeals and allowed 6.  This was an unheard 
of ratio and all those of us more experienced adjudicators who heard this expressed astonishment.  
In view of the figures quoted above she was clearly  not statistically alone. 
 
7. Another very important factor which without doubt must have contributed to the greatly 
increased percentage of successful appeals is the steps taken by the Chief Adjudicator during 2002 
to increase the output of individual adjudicators.  He was determined to increase the disposal rate 
from 4000 to 6000 per month and brought in outside consultants to determine how best to 
achieve this. ( We have heard much in the media in recent months about the pernicious effect of 
attempts to meet official targets in relation to the NHS  and various other government 
departments.  The judiciary are obviously not immune to this mania.)  So far as full time 
adjudicators were concerned, the work pattern was changed so that instead of sitting on four days 
a week and taking a fifth day for writing up determinations they sat on alternate days but were 
required to dispose of three instead of two appeals a day and write up their determinations the 
following day.  For part time adjudicators there was also a requirement to dispose of three appeals 
a day for which there was compensation in an increase in the daily fee.  I had to cope with this 
regime for the last few months of my service and found it extremely arduous and indeed for 
much of the time impossible. Even to dispose of two appeals a day if both had to be heard in full 
on that day was not always possible.  The listing clerks depended on time estimates given by 
appellants' representatives which were invariably optimistic.  Two full hearings might take from 
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10 a.m. to 4 p.m., with an hour for lunch.  For the adjudicator that was an exhausting day's work, 
as he had to write at a furious pace keeping his own longhand court record all the time and at the 
same time paying close attention to everything being said, controlling the proceedings and giving 
rulings as necessary.  Full time adjudicators were provided with laptop computers tpo alleviate 
the burden of keeping a record, a luxury denied to the part timers.  On occasion I have known 
one appeal take a whole day after counsel for the appellant had estimated 2 hours for the hearing.  
In that situation other appeals listed had to be adjourned unheard.  At the time when the new 
regime was introduced the regional adjudicator at the Hatton Cross centre sent round a circular 
telling us all that if by any chance we were able to finish our lists early we must take extra cases 
from a list of floating appeals.  This was not a new instruction, and we had all complied with it if 
we were so fortunate as to finish before lunch.  However the  new instruction made it clear that it 
applied even if we finished as late as 3 p.m., which meant that we were expected in that case to 
take on a new case which might then continue until as late as 6 p.m. - a most unreasonable 
requirement.  Furthermore, we were told that we must not leave the building before 3 p.m. 
without the regional adjudicator's permission, in case there were other appeals  for us to take.  I 
told the regional adjudicator that I refused to comply with such  objectionable instructions.   I do 
not believe it is possible to dispose of three full hearings properly in one day.  Still less do I believe 
that it is possible to write three carefully considered determinations in one day, which is what was 
expected.  It is not unreasonable to conclude that many adjudicators, especially those recently 
appointed, tried to cope with the extra workload by taking short cuts and in many cases by 
allowing appeals which on more careful and prolonged consideration ought to have been 
dismissed. 
 
8. A continuing problem is the failure of the Home Office to recruit and retain adequate numbers 
of Home Office Presenting Officers (HOPOs) to represent its interests in appeals.   In view of the 
propensity of the majority of appellants to give evidence which is untrue, contradictory of 
previous statements or otherwise unreliable, it is obviously important that there should be 
effective cross-examination to expose these deficiencies.  The HOPO undertakes this and also has 
the responsibility of producing for the court relevant evidence on conditions in the appellant's 
country. He also makes submissions at the end of the hearing which summarise the Home Office 
case.  The quality and experience of individual HOPOs varies, as do those of appellants' 
representatives, but even a reasonably competent HOPO is of considerable help to the 
adjudicator in identifying the issues in an appeal. A HOPO is all the more valuable in helping the 
adjudicator in that he will usually have had time to prepare his case the previous day, whereas an 
adjudicator does not see the relevant file until the morning of the hearing, when he may have an 
hour or so to read four or more bulky case files before starting hearings at 10 a.m.  For a properly 
balanced hearing of the appeal the participation of a HOPO is essential.  If, as is so often the case, 
there is no HOPO at the hearing, this greatly increases the adjudicator's burdens.  The only 
assistance he receives in court is one sided, backed up only by his own previous cursory reading 
of the file and such matters as may come to his attention in the course of the hearing.  The 
Immigration Appeal Tribunal, in the case of Surendran decided some years ago that in this 
situation the adjudicator could ask questions to clarify matters but must not "descend into the 
arena".  I commented in my original submissions to the Committee on the difficulties created by 
the insistence of the Tribunal that the procedure followed in an appeal hearing must be 
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adversarial and not inquisitorial and it was and is one of my strong recommendations that this 
should change.  If there are to be regular and recurrent shortage of HOPOs it is important that 
the adjudicator should not feel inhibited as to the scope of questions he may ask appellants when 
there is no Home Office present to cross-examine.  An immigration appeal to determine whether 
the appellant is entitled or not to remain in the United Kingdom and enjoy all the social security 
and other benefits for himself and his dependants which go with that entitlement.  There is no 
comparison with civil litigation in which the judge can hold the ring between the parties and 
refrain from participating in the contest between them. 
 
9. As I understand current practice, adjudicators are presented daily with 4 asylum appeals and 
are expected to dispose of them, even though the system introduced in 2002 expected them to 
increase output from two to three appeals daily.  If, as is bound to happen, cases are adjourned for 
lack of time or for other reasons, this is recorded and an adjournment record is maintained for 
every adjudicator. These statistics are taken into account in assessing individual judicial 
performance, a practice which is not compatible with judicial independence.  
 
10. Immigration and asylum law has become ever more complex in recent years.  There have been 
major new statutes in 1993, 1996, 1997, 1999 and 2002., each significantly amending its 
predecessors.  We can expect a new Act of Parliament for the purpose inter alia of abolishing the 
Immigration Appeal Tribunal. 
 There have been major changes in the Immigration Rules, procedure rules and other subordinate 
legislation.  There has been a steady output of new decisions by the Immigration Appeal 
Tribunal, High Court, Court of Appeal and House of Lords.  Immigration adjudicators are hard 
pressed to keep themselves up to date and training for this purpose has become increasingly 
important.  I understand however that in fact the amount of time devoted to necessary training 
has been reduced, as this means taking adjudicators away from their courtrooms and thus has an 
adverse effect on the all important rate of disposal of appeals.   
 
11. In summary, there are major causes for concern about the dramatic rise in the percentages of 
successful asylum appeals which is thought to be attributable to the following factors: 
the increase in the numbers of adjudicators recruited in recent years and a consequent decline in 

overall calibre, intellectual standards and maturity;. 
the deliberate increasing of the workload of adjudicators in order to meet targets and the 

consequent inordinate pressure on them; 
the continuing failure of the Home Office to recruit and retain adequate numbers of HOPOs to 

staff the courts; 
linked with 3, the continuing insistence by the Immigration Appeal Tribunal that the procedure 

followed by adjudicators must be adversarial and not inquisitorial; 
a decline in the amount of initial and continuing training of adjudicators. 
 
If there are other explanations I would be interested to know what they are.  If I am right, it 
means that large numbers of asylum appellants are having appeals allowed which should be 
dismissed and become entitled to remain in the country for long periods and in many cases 
permanently.  It means also that the substantial increase recorded in the numbers of asylum 
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appeals disposed of is in large measure illusory and is detrimental and not beneficial to the public 
interest. 
 
Harry Mitchell QC 
29 September 2003 
 
 

Evidence submitted by His Honour Judge Henry Hodge OBE, Office of the Chief 
Adjudicator, Immigration Appellate Authority (AIA 2) 

 
HOUSE OF COMMONS COMMITTEE ON THE LORD CHANCELLOR’S DEPARTMENT INQUIRY INTO 

IMMIGRATION AND ASYLUM APPEALS 
 
In the almost two years that I have been in this post the efficiency of the work done by 
adjudicators has increased significantly.  More cases per sitting day are decided than was the case 
two years ago.  Listing procedures are much improved.  In most months of the last year 
adjudicators have decided more asylum cases than have been received in the system from the 
Home Office and this has been achieved as the number of asylum cases received by the IAA per 
month has increased from 4,000 to 4,500 to 6,000.   
 
We have an efficient training system, a reasonably well developed mentoring system and I have 
introduced judicial appraisal which is currently rolling out satisfactorily. 
 
The demands on the adjudicator judiciary are significant.  They will now, in general, have four 
cases in their lists, of which at least three and often four will be asylum cases.  They must give full 
reasoned written decisions in all cases.  The time taken to do this is significant and the pressure of 
work for those who are full time adjudicators is fairly relentless.  Productivity in terms of deciding 
cases is high and reasoned determinations are produced at greater speed than in much other 
judicial work.  There continue to be problems, particularly for part-time adjudicators, in meeting 
the fairly tight time targets which we have for post-hearing determination writing. 
 
This is a jurisdiction in which most appellants are reluctant to accept any adverse decision and 
very many apply for permission to appeal from adjudicators to the IAT or for judicial review, 
where that is open to them.  Despite the significantly increased numbers of adjudicators and the 
much increased volume of work done by them over the last two years overall with the exception 
below I do not regard the quality of decision making as having reduced.  This may not apply to 
the less experienced recently appointed adjudicators but I am confident any such problems will 
reduce over time. 
 
The adjudicator judiciary are well supported by the IAA administration who now operate to a 
Best Practice System.   
 
Appeal hearings are best conducted and the system operates most fairly when both sides are 
represented.  There remain too many occasions when Home Office Presenting Officers are not 
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available because of staff shortages.  Taken over all the quality of representation available to 
appellants has been improving, particularly as the OISC regime and the Legal Services 
Commission Contracts System have come into play.  A likely result of any significant restriction 
in the representation available before adjudicators will be longer hearings and fewer cases will be 
able to be decided.   
 
I hope these views are of assistance. 
 
His Honour Judge Henry Hodge OBE 
Chief Adjudicator 
Immigration Appellate Authority 
1 April 2003 
 
 
Evidence submitted by The Honourable Mr Justice Ouseley, President, Immigration 

Appeal Tribunal (AIA 3) 
 
HOUSE OF COMMONS COMMITTEE ON THE LORD CHANCELLOR’S DEPARTMENT INQUIRY INTO 

IMMIGRATION AND ASYLUM APPEALS 
 
I refer to your letter about the Committee’s inquiry into Immigration and Asylum Appeals. 
 
I have provided below the comments which I feel able to do but, as you will appreciate, the extent 
to which it is appropriate for me to answer is necessarily limited because, as a High Court Judge 
and President of the Immigration Appeal Tribunal, matters of policy are not for me and whatever 
views I may or may not have on them are not views which should publicly be aired. 
 
The precise point at which a matter ceases to be policy and becomes an administrative matter or a 
matter of judicial organisation may not always be straightforward and is a matter for judgment. 
But, in general terms on policy or administrative matters, which I do not control, you should 
receive a full response from the administrators. 
 
Of course, in judicial decision-making, judicial independence means that we are not accountable 
to Government, or indeed to the legislature, and I do not suppose that your questions, albeit that 
they may have been sent in the same form to everyone, were intended in my case to elicit answers 
which went beyond what the senior judiciary could properly say. 
 
That sets the necessary context for the comments which follow. 
 
Before dealing with the specific questions, it is necessary for anyone dealing with this area to 
recognise that the numbers of people who may enter the asylum and immigration appeal system 
are capable to some degree of being affected by Government policy or Parliamentary legislation, 
but are also significantly and often rapidly affected by external events upon which such powers 
may have quite limited effects. It takes considerable time to put in place the judicial recruitment 
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and training process, the acquisition of premises and the administrative organisation necessary to 
deal with the rapid past increase in numbers, to a very high level the future patterns of which are 
not readily predicted. 
 
The IAT is the last part of the appellate structure which you are examining, as I understand it, 
though the operation of the appeal system as a whole is affected by the extent to which the IAT’s 
refusals of leave to appeal to it are challenged by way of judicial review which, unlike the new 
statutory review which will gradually come into effect, enables decisions to go through the 
conventional High Court, Court of Appeal and even House of Lords appeal route. It can also be 
affected by the grants of leave to appeal to the Court of Appeal from the IAT’s substantive 
decisions on the merits of a case. Both those routes may delay not just the particular case but 
other cases which are said arguably to depend upon the outcome of that case. 
 
However, as the last part of the appellate structure which bears the brunt of the rapid increase in 
numbers passing through the system, the IAT has been the last to receive the necessary attention 
in terms of judicial numbers, court rooms and other premises and administrative reorganisation. 
It is right to acknowledge that that attention, as I perceive, has now been given to it and the 
necessary steps have been and are being taken. Nonetheless, the effect of those measures will not 
be seen for some few months yet: e.g. the court rooms and other facilities for the new judges who 
are now being appointed will not be ready for a few weeks; administrative changes: e.g. as to 
where certain back-up functions are carried out will not be effective for a while. Inevitably our 
hearing backlog, measured by cases which cannot be listed for hearing within six weeks of the 
grant of leave to appeal, will continue to grow and, with the continuing high level of cases, will 
dissipate slowly if at all. I say that because of the extreme difficulty of precisely matching capacity 
to demand. In many ways, from my perspective therefore, the time at which you ask your 
questions means that the answers will be that the measures reasonably believed to be necessary 
are being taken. There are many variables on a larger or smaller scale: e.g. the future numbers of 
Iraqi or Turkish Kurd refugees or the impact on Tribunal manpower and court room availability 
of SIAC hearings or the impact of statutory review on the time taken to deal with the high volume 
of leave applications; these may confound the predictions in either direction. It will not be 
possible to know for a while how matters are faring. 
 
I should say that the judiciary for whom I am responsible at the IAT, have recently had the 
organisation of their work examined by management consultants. The report recognised the very 
high workload under which they laboured and made a number of suggestions for rationalising 
and reorganising it. Those recommendations, so far as it is for the judges to accept them, have 
been accepted and they represent a very tough workload: one week in four is spent on 
applications for permission of which 120 have to be done; four cases per day, four days a week are 
listed for each, each of which requires a written decision on the merits. Not all the other 
recommendations for judicial support have yet been worked through as we would like, but there 
is a clear capacity limit on the judiciary which, combined with court room numbers, enables the 
capacity of the system to be ascertained. It is a very heavy load indeed and no more can be 
squeezed through the judicial process. The potentially adverse impact on the number of cases 
going to the High Court on statutory review, if the existing throughput of leave applications is 
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maintained, remains unknown. 
 
I now turn to the topics you raise. 
 
THE EFFECT OF RECENT REFORMS 
 
You do not identify what these are, whether expansion, administrative changes or legislative. I 
have already outlined the expansion of the IAT, the effect of which remains to be seen, and the 
adjustment to judicial working patterns consequent upon the management consultants’ report. 
There is a welcome and growing use of video-link courts. There are many changes of an 
administrative nature which are being examined – relocation of certain functions, speeding up 
the promulgation of decisions on substantive appeals; this is a constant process. We are looking 
to speed up production of decisions through increasing the number dictated extemporarily. We 
are looking at ways of improving our decision-making and that of the Adjudicator tier through 
better guidelines as to the significant cases. I think that this is necessarily a continual process. I 
cannot measure the impact of most of them because most lie in the future and I could not 
quantify their effect. Many of them individually will not be large, but are worthwhile individually 
and cumulatively. 
 
COST TO PUBLIC FUNDS 
 
This is not a matter for me, although there is judicial concern about the extent to which some 
solicitors or representatives make money from hopeless cases or those which they mismanage. 
The procedure for certifying a case as without merit is not yet in effect. I would expect it to have 
some effect over time. It is difficult to justify spending more public money and time arguing over 
whether lesser sums were wasted. 
 
GREATER EFFICIENCY WITHOUT SACRIFICING FAIRNESS 
 
This is a policy balance to a large degree. I have no very clear picture as to what you mean by 
“greater efficiency” within the IAA; for example, I do not regard the new Fast Track Rules as 
coming under this heading as a question of “efficiency” in the IAA. 
 
BALANCING FAIRNESS, JUSTICE AND EFFICIENCY 
 
This is too general a point for me sensibly to comment on. The new Rules approved or not 
disapproved by Parliament have such a balance as their overriding objective. I have no particular 
quarrel with any part of them. 
 
LEGAL ADVICE, REPRESENTATION AND INTERPRETATION 
 
As a general overview, there is a sufficiency although much of the advice and representation on 
the claimants’ side is of poorish quality and there is considerable mismanagement of cases. But 
many do a good and committed job often against considerable disadvantages. The Home Office 
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Presenting Officers are variable, and include some, particularly at IAT level, who are very good. 
There is a growing trend for the Home Office to bring appeals in cases where it was not 
represented before the Adjudicator. It certainly makes life difficult at both tiers where the Home 
Office has not been represented before the Adjudicator. Incidentally, there do not appear to be 
the numbers of experienced HOPOs around that I am told there once were. 
 
NON-SUSPENSIVE APPEALS 
 
The non-suspensive appeals were a matter of policy. Parliament decided that the pursuit of such 
appeals out of country was appropriate and has recently so legislated. There has been insufficient 
experience of such appeals for comment sensibly to be made on how the appeal system is 
working. There are obvious problems in appellants giving evidence which Parliament accepted. 
The legislation itself contains some interesting questions with which judges will have to grapple. 
 
As a last comment which has a bearing on all the points which you raise, the parties before the 
IAA and their advisors, the judiciary at all levels and indeed administrators are significantly 
hampered in their work and the cost to public funds is increased by the chaotic way in which 
Parliament legislates and approves the commencement of legislation. In an area in which 
accessibility to the law ought to be straightforward, there are now in force a scattering of bits of 
every major Act in this area since 1971. These Acts are brought into force piecemeal, parts of the 
existing Acts are repealed piecemeal, and other parts are subject to piecemeal amendment of 
varying length and importance, all of varying commencement and transitional provisions. 
Indeed, we had the 12th Commencement Order for the 1999 Act shortly before the 4th Order for 
the 2002 Act. 
 
I hope this is of some assistance in your deliberations. 
 
Sir Duncan Ouseley 
President 
Immigration Appeal Tribunal 
2 April 2003 
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COMMITTEE ON THE LORD CHANCELLOR’S DEPARTMENT INQUIRY INTO ASYLUM AND IMMIGRATION 

APPEALS 
 
Submission by Citizens Advice 
 
1. INTRODUCTION 
 
1.1 This paper represents the submission by Citizens Advice to the inquiry by the Committee on 
the Lord Chancellor’s Department into Asylum and Immigration Appeals, announced on 28 



 26

February 2003.   
 
1.2 Citizens Advice is the co-ordinating body for the 530 Citizens Advice Bureaux (CABx) in 
England, Wales and Northern Ireland.1   In 2002-03, these CABx dealt with a total of some 60,000 
asylum and immigration advice enquiries.  Currently, at least 24 CABx hold a contract in 
immigration with the Legal Services Commission and/or are registered at Level 3 with the Office 
of the Immigration Services Commissioner (OISC), and are thus able to offer advice, assistance 
and representation in relation to asylum and/or immigration appeals. 
 
1.3 In this submission, we address the following issues: delay in the determination of appeals; the 
administration of the appeal process; family visitor appeals; and the availability of good quality 
legal advice and representation. 
 
2. DELAY IN THE DETERMINATION OF APPEALS 
 
2.1 Despite the very substantial increases in the resources of the Immigration Appellate Authority 
(IAA) in recent years, CABx continue to report instances of long delay in the determination of 
both asylum and immigration appeals.  However, it is clear that responsibility for most if not all 
of the delay in such cases lies not with the IAA, but with the appeals section of the Home Office’s 
Immigration & Nationality Directorate (IND). 
 
2.2 Before an asylum or immigration appeal can be listed for hearing by the IAA, the appeals 
support section of IND must first prepare and issue the ‘appeal bundle’ (also known as the ‘Home 
Office bundle’) to both the IAA and the appellant.  This contains all the documents that have 
been considered by IND in making the decision that is being appealed, as well as the notice of and 
reasons for that decision, the appellant’s notice of appeal, and the grounds of appeal.  CABx 
report many instances of inordinate delay in the issuing of the appeal bundle by IND, with a delay 
of 12 months or more not uncommon.  For example: 
 
Cardiff CAB reports acting for an Iranian man in his appeal against a refusal of asylum.  The 
appellant lodged his appeal on 4 April 2001, but the appeals support section of IND has not yet 
issued the appeal bundle and, accordingly, the appeal has not yet been listed for hearing by the 
IAA.  The bureau further reports acting in three other asylum appeals, lodged in September 2001, 
November 2001 and January 2002 respectively, where the appeals support section of IND has not 
yet issued the appeal bundle and, accordingly, the appeal has not yet been listed for hearing. 
 
Walthamstow CAB reports acting for an Algerian man in his appeal against a refusal of asylum.  
The appellant lodged his appeal on 25 May 2001, but the appeals support section of IND did not 
issue the appeal bundle until 16 December 2002.  The appeal was heard – and allowed – by an 
IAA adjudicator on 3 March 2003.2 

                                                 
1 Citizens Advice Bureaux in Scotland belong to a separate organisation, Citizens Advice Scotland (CAS) 
2 This client applied for asylum in the UK on 21 July 1998.  It therefore took just over four years and seven 
months for the authorities to finally resolve his asylum claim, but of this period less than three months was 
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The Oxfordshire Immigration & Nationality Project of Citizens Advice reports acting for a 
Trinidadian woman in her appeal against a refusal of her application for indefinite leave to 
remain on the basis of marriage.  The appellant lodged her appeal on 6 June 2000, but the appeals 
support section of IND has not yet issued the appeal bundle and, accordingly, the appeal has not 
yet been listed for hearing by the IAA. 
 
2.3 We note that the Court Service’s target for the timeliness of asylum appeal decisions is 
described in terms of elapsed time from receipt by the IAA of the appeal bundle from the appeals 
support section of IND, rather than from the lodging of the appeal by the appellant.  For example, 
39% of asylum appeals received in the period April to September 2002 were determined within 17 
weeks (the Court Service’s target being 65%).3   On the basis of the evidence from CABx such as 
that cited above, we would suggest that the Government’s regular reporting of performance 
against this target (in the quarterly asylum statistics published by the Home Office) fails to give a 
full and accurate picture of the timeliness of the asylum appeal process as a whole.  We note that, 
according to a recent parliamentary answer, the average length of time between the lodging and 
hearing of the 19,343 substantive asylum appeals heard by the IAA during the period 1 October to 
31 December 2002 was 34.1 weeks.4  
 
2.4 The Government has recently set a SR2002 Public Service Agreement for the Home Office 
and the Lord Chancellor’s Department of fully resolving (i.e. including final resolution of any 
appeal to the IAA) a proportion (yet to be determined) of asylum claims within six months.5   On 
the basis of the above evidence, we would suggest that, currently, the proportion of substantive 
asylum claims that go to appeal that are fully resolved within six months is extremely small. 
 
2.5 In this context, we further note that, between 1 January 2000 and 31 December 2002, a total of 
170,055 asylum appeals were lodged with the asylum support section of IND, but only 140,965 
appeals were forwarded to the IAA.  During the same period, the IAA disposed of 127,215 of 
appeals.6   In other words, over this three-year period the backlog of unheard asylum appeals grew 
by 42,840, less the (unreported) number of appeals conceded by IND without ever being 
forwarded to the IAA.  We would suggest that the quarterly asylum statistics published by the 
Home Office should include figures for the number of appeals so conceded by IND, as well as for 
the timeliness of the issuing of appeal bundles (a period that is currently not included in either 
the ‘2’ or the ‘4’ of the Government’s ‘2 + 4’ formula – that is, two months for the initial decision 
on the asylum claim by IND, and four months for the determination of any appeal by the IAA). 
 
3. ADMINISTRATION OF THE APPEALS PROCESS 
                                                                                                                                                              
taken up by the IAA’s hearing and determination of his appeal against the initial refusal of his asylum claim by 
IND 
3 Asylum Statistics: 4th Quarter 2002, United Kingdom, Home Office, 28 February 2003.  The 17-week (i.e. 
four-month) period is the ‘4’ in the Government’s ‘2 + 4’ formula 
4 HC Deb, 4 February 2003, col. 135w 
5 2002 Spending Review: Public Service Agreements 2003-2006, HM Treasury, July 2002 (Cm 5571); and 
SR2002 Public Service Agreement Technical Notes, Home Office, March 2003 
6 Asylum Statistics: 4th Quarter 2002, United Kingdom, Home Office 
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3.1 In general, CABx report satisfaction with the administration of the appeals process by the 
IAA.  However, CABx report some frustration at the frequency with which the IAA adjourns 
appeals on its own account, whilst adopting an increasingly negative approach to requests for 
adjournments by CAB and other representatives.  This causes particular problems for CABx and 
other small advice providers, as they usually employ only one immigration specialist qualified to 
provide representation at appeal hearings and are thus less able than larger advice providers to 
‘juggle’ their caseload.  And some CABx report having experienced problems with the over use of 
the ‘floating list’ system.  For example: 
 
Oxford CAB reports acting for a Zimbabwean man in his appeal against a refusal of asylum.  The 
appeal was on the ‘floating list’ on 26 March 2003, and the CAB representative, the appellant and 
a witness attended from 9.30 am to 3.20 pm, when the appeal was adjourned without having been 
heard.  On 2 April, the CAB representative received notice from the IAA that the appeal had been 
re-listed for 11 April, but when the CAB representative attended on that day (together with the 
appellant and witness) he found that the appeal was again only on the ‘floating list’.  The CAB 
representative lodged a protest with IAA officials at the hearing centre, and the appeal was heard 
at 3.30 on 11 April. 
 
3.2 Moreover, CABx report considerable dissatisfaction with the administration of the appeals 
process by the appeals support section of the Home Office IND.  In particular, CABx report many 
instances of a failure on the part of IND to record (and act upon) a change in the appellant’s 
address and/or legal representative during the period prior to the issuing of the appeal bundle, 
leading to the appeal bundle being sent to the old address and the appeal being listed and heard 
by the IAA without the appellant and representative ever being informed.  In most such cases, 
this requires an otherwise unnecessary further appeal to the Immigration Appeal Tribunal (IAT) 
to secure a re-hearing of the original appeal by an adjudicator.   
 
Walthamstow CAB reports acting for a young Jamaican woman in her appeal, lodged in February 
2001 by a previous representative, against a refusal of her application for indefinite leave to 
remain.  In August 2001 the appellant attended the IND public enquiry office in Croydon to 
inform IND of her change of address, and subsequently IND wrote to her at this new address on 
several occasions.  In March 2002 the CAB began to act for the appellant, and the CAB wrote to 
inform IND of this change of representative, and also to amend the grounds of appeal.  In 
November 2002 the appellant’s MP wrote to IND to complain at the continuing delay in the 
issuing of the appeal bundle; this letter also contained the appellant’s address.   
However, in late March 2003 the appellant (and the CAB) discovered that the appeal had been 
heard and, in the appellant’s absence, dismissed by the IAA on 11 March 2003.  The CAB has 
since been informed by the IAA that the appeal bundle was sent to the appellant’s original 
address by the appeals support section of IND (and also that the bundle contains no mention of 
or copies of correspondence from the CAB). 
 
Similarly, Oxford CAB reports acting for a Kenyan man in his appeal against a refusal of asylum.  
The CAB submitted the Notice of Appeal on 9 May 2001 and, in the process, notified IND of the 
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appellant’s change of address and change of representative.  On 9 August 2002 the CAB wrote to 
IND to notify it of the appellant’s further change of address.  However, on 29 September 2002 the 
CAB discovered that the appeal had been heard and, in the appellant’s absence, dismissed by the 
IAA on 27 August 2002.  The CAB was subsequently informed by the IAA that the appeal bundle 
had been sent to the appellant’s original address, and to his previous representative. 
 
On 1 October, the CAB submitted an application for leave to appeal to the IAT, but on 9 October 
this was dismissed for being out of time.  On 11 October the CAB submitted further 
representations to the IAT, which on 15 January 2003 remitted the appellant’s original appeal 
back to an adjudicator.  On 14 April, the CAB received notice from the IAA that the re-hearing of 
the appeal has been listed for 5 August 2003.  As the CAB notes in its report to Citizens Advice, 
“the client’s waiting time in the asylum process has been greatly extended by IND’s failure to 
record his change of details, and he has found this extremely stressful”. 
 
3.3 Other problems reported by CABx include the loss within IND of correspondence and/or 
original documents (and even of entire files), and delay in the issuing by IND of status 
documentation following a successful appeal to the IAA. 
 
4. FAMILY VISITOR APPEALS 
 
4.1 Citizens Advice has repeatedly and warmly welcomed the new right of appeal against a refusal 
of entry clearance to visit family members in the UK, established on 2 October 2000 under s.60 of 
the Immigration & Asylum Act 1999.  However, in correspondence with Ministers and officials, 
and in three short reports,7 we have consistently expressed concern about:  
 
 the quality of entry clearance officers’ decision-making, given an overall success rate on 
 appeal to the IAA of some 50%;8 
 a marked and deeply worrying – but as yet unexplained – disparity between the success 
 rate at oral hearings (70%) and in those appeals determined on the papers only  
 (40 %);9 and  
 
 inordinate delay in the issuing of some visas following a successful appeal. 
 
4.2 In common with other organisations, we have consistently maintained that an oral hearing 
offers the best chance of justice in appeals of this kind, where the credibility of both the appellant 
and his/her UK-based relatives is often at issue.  At an oral hearing, the IAA adjudicator can 

                                                 
7 Family visitor appeals: the first eight months, July 2001; Family visitor appeals: the first year, December 2001; 
and Family visitor appeals: the second year, November 2002 
8 Between 1 October 2001 and 30 September 2002 (i.e. the second full year of the appeal mechanism’s 
operation), the overall success rate at adjudicator level was 55.2%.  Between 1 October 2002 and 31 March 
2003, it was 49.9%.  Source: Court Service monthly statistics provided to Citizens Advice 
9 Between 1 October 2001 and 30 September 2002, the success rate in appeals determined at an oral hearing 
was 69.1%, whilst in appeals determined on the papers only it was 40.9%.  Between 1 October 2002 and 31 
March 2003, the success rate in oral appeals was 64.7%, whilst in appeals determined on the papers only it 
was 38.7%.  Source: Court Service monthly statistics provided to Citizens Advice 
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assess the credibility of the appellant’s relatives (although not, for obvious reasons, that of the 
appellant) to a degree that is simply not possible in paper-only appeals.  And, of course, in oral 
appeals the appellant’s case may benefit from its oral presentation to the adjudicator by a skilled 
legal representative. 
 
4.3 Furthermore, in oral appeals, but not in paper-only appeals, the appellant has an opportunity 
to respond to and make further submissions in the light of the entry clearance officer’s response 
to the grounds of appeal.  As a result, in paper-only appeals the entry clearance officer effectively 
has the ‘last word’, whereas in oral appeals there is more equality of arms. 
 
4.4 At the same time, we have noted the substantially lower than forecast number of family visitor 
appeals.10   For all the available evidence suggests that family visitor visa applicants’ awareness of 
their appeal rights is not as high as it might be, especially in some countries (such as China). 
 
4.5 We have also noted, with regret, the delay in the publication of the final report of the inter-
departmental review of family visitor visa appeals.  The review was established in January 2001 by 
the then Home Secretary in response to concern – expressed by Citizens Advice and others – 
about both the above issues and the then associated appeal fees (effectively abolished in May 
2002).  The inter-departmental review team commissioned research into the above issues, with a 
view to informing the team’s final report to Ministers.  The review team was to submit this report 
by January 2002.  In May 2002, the Home Office stated that the report “is now being finalised”, 
and in August 2002 it indicated that it would be published “by December 2002”.  In December 
2002, the Lord Chancellor’s Department stated that the report would be published “in the very 
near future”.  However, in late January 2003, the Home Office stated that publication of the 
report had been delayed by “unforeseen circumstances”.11  As of 24 April 2003, the report remains 
unpublished. 
 
4.6 Most recently, we have expressed our concern about an apparent hardening of entry clearance 
officers’ decision-making from about 1 August 2002, especially in India and at certain other entry 
clearance posts such as Tehran, and an associated 40% increase in the number of appeals.12  
 
4.7 Our analysis of the monthly statistical reports of British embassies and High Commissions in 
2002 shows that in New Delhi, for example, the rate of refusal of family visitor visa applications 
doubled, from 29% between 1 January and 31 July, to 59.4% between 1 August and 31 December, 
despite a significant decline in the number of visa applications over the same period.  In Tehran, 
the refusal rate increased nearly three-fold, from 8.5% to 24.5%, whilst in Nicosia the refusal rate 
increased by 1,300%, from 0.8% to 11.2%.  Other posts where the refusal rate increased by more 
than 100% include Beijing, Belgrade, Kolutta (Calcutta), Moscow, and Mumbai (Bombay). 

                                                 
10 Between 1 October 2001 and 30 September 2002, the IAA received a total of 6,526 family visitor appeals, 
against the Government’s original forecast of over 26,000.  For further information, see Family visitor appeals: 
the second year, Citizens Advice, November 2002 
11 HC Deb, 29 January 2003, col. 915w 
12 Family visitor visa applications: an analysis of entry clearance officer decision-making in 2002, Citizens 
Advice, March 2003 
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4.8 Our analysis also shows a strong correlation between the increase in these posts’ visa refusal 
rate and the increase in the number of appeals lodged there.  For example, in Mumbai (Bombay), 
where the visa refusal rate doubled after 1 August (from 16% to 33%), the number of appeals 
lodged also doubled after 1 September, from a monthly average of 49 appeals to a monthly 
average of 100. 
 
4.9 We conclude that the 40% increase in the number of family visitor appeals in the five months 
from 1 September 2002 (compared to the rate of appeals in the preceding eight months) can be 
largely or wholly attributed to the apparent but as yet unexplained increase (of some 35%, overall) 
in the rate of refusal of family visitor visa applications in the five months from 1 August 2002, 
especially at certain posts.  And we note that, over a full year, a 40% increase in the rate of family 
visitor appeals seen in early 2002 represents an additional 2,700 appeals, at an additional cost to 
the IAA alone of some £830,000.13 
 
4.10 The Government has responded to these concerns by suggesting that there is no link 
between the evident increase in the rate of refusal of visa applications (which it does not deny) 
and the increase in the number of appeals.  It has suggested that the latter is due to an increase in 
family visitor visa applicants’ awareness of their appeal rights, and that the former is at least partly 
due to the move away from use of the pre-assessment procedure (also known as the pre-sift), 
under which those applying to the larger posts who did not meet the Immigration Rules or have 
the necessary documentation with them were advised not to apply, or to re-apply later.  
 
4.11 However, there is no direct evidence that visa applicants’ awareness of their appeal rights has 
increased since 1 September 2002, and Ministers have confirmed that there were no 
governmental initiatives in 2002 aimed at increasing such awareness.14   In any case, one would 
not expect a general increase in such awareness to lead to such sudden and substantial increases 
in the number of appeals lodged.  Rather, one would expect to see steady growth. 
 
4.12 As for the move away from the pre-assessment procedure, we understand that this 
procedural change was implemented gradually during the latter part of 2002 and the early part of 
2003.  For example, Ministers have confirmed that use of the pre-assessment procedure ceased at 
Dhaka only in January 2003, at Mumbai (Bombay) in February 2003, and at Nicosia in March 
2003.15   Accordingly, this procedural change does not explain the very marked increase in the 
refusal rates of these (and other) posts from about 1 August 2002. 
 
4.13 In rejecting our suggestion that the decision-making of entry clearance officers at these posts 
has hardened since about 1 August 2002, the Government has also noted that there has been no 
increase in the overall success rate on appeal in recent months.  However, this lack of an increase 

                                                 
13 Assumes that 45% of the additional 2,700 appeals would be oral appeals (between 1 October 2002 and 31 
March 2003, 46.2% of all appeals were oral appeals). In 2000, the Lord Chancellor’s Department stated that 
the cost to the IAA of an oral family visitor appeal was £500, and that of a paper-only appeal £150 
14 HC Deb, 17 March 2003, col. 549w 
15 HC Deb, 17 March 2003, col. 549w; and 28 March 2003, col. 421w 
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in the overall success rate does not by itself deny a hardening of decision-making at the posts 
identified above.  For, if the success rate of appeals lodged at these posts is lower than the average 
– an issue that we (and other organisations) asked the review team to examine in 2001 – then a 
hardening of decision-making at these posts would not necessarily feed through to an increase in 
the overall success rate on appeal, as it could be partly or fully cancelled out by an increase in the 
proportion of all appeals that were lodged at these posts.   
 
4.14 Indeed, due to the substantial increase in the number of appeals lodged at posts in, for 
example, South Asia region (excluding Pakistan ) from 1 September 2002, the proportion of all 
appeals that were lodged in the region rose from 21.5% between 1 January and 31 July, to 32.0% 
between 1 August and 31 December.  So if the success rate of appeals lodged in South Asia 
(excluding Pakistan16) is lower than the average, and there is anecdotal evidence to suggest that it 
is, then the overall success rate on appeal would not necessarily increase – and might well  
decrease.17  
 
4.15 Finally, we note that the IAA is now not meeting its timeliness target for the determination 
of oral family visitor appeals.  According to the discussion paper issued by the inter-departmental 
review team in October 2001, the IAA has “operational aims for disposing of family visitor 
appeals” of three weeks in the case of paper-only appeals, and six weeks in the case of oral 
appeals.  For, as the Government itself has noted, an appeal against a refusal of a visa to attend a 
family event such as a wedding or funeral needs to be heard promptly if it is to serve any useful 
purpose.  In late 2001, the IAA was “meeting its aim for paper appeals with ease” but was “slightly 
missing them [sic] for oral appeals”.18  However, since then the average age of oral appeals 
determined by the IAA has risen steadily, from 6.7 weeks in March 2002, to 8.0 weeks in June 
2002, to 8.8 weeks in September 2002, and to 9.4 weeks in January 2003.19   The reasons for this 
decline in performance remain unclear. 
 
 
5.    THE AVAILABILITY OF LEGAL ADVICE AND REPRESENTATION 

                                                 
16 In our analysis, figures for the three posts in Pakistan were excluded from those for South Asia region on 
account of the three posts being closed or offering only a very limited visa service throughout 2002, for 
security reasons 
17 For example: assume that, prior to the sudden doubling of the visa refusal rate at posts in South Asia 
region, there were 100 appeals per month, 20 of them lodged in South Asia region (the actual proportion in 
early 2002).  Further assume that the success rate of appeals lodged in South Asia is 30%, whilst that of 
appeals lodged elsewhere is 60%.  There would be six successful appeals lodged in South Asia (20 x 0.3) and 
48 successful appeals lodged elsewhere (80 x 0.6), giving an overall success rate of 54%.  Following the 
sudden doubling of the visa refusal rate in South Asia region, assume that the overall number of appeals 
increases by 40% (as it did in reality in 2002) to 140, and that the proportion of all appeals lodged in South 
Asia increases from 20% to 30% (as happened in reality in 2002).  Assume that the success rate of appeals 
lodged in South Asia rises from 30% to 40%, as IAA adjudicators respond to the hardening of ECO decision-
making in the region.  There would then be 16.8 successful appeals lodged in South Asia (42 x 0.4) and 58.8 
successful appeals lodged elsewhere (98 x 0.6), giving an overall success rate of 54% (75.6 out of 140) – the 
same as that before the sudden doubling of the visa refusal rate in South Asia region 
18 Review of family visitor appeals, Home Office/Lord Chancellor’s Department/Foreign & Commonwealth 
Office, October 2001 
19 Court Service monthly statistics provided to Citizens Advice 
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5.1 In common with other organisations, Citizens Advice has consistently expressed its concern 
at the shortage of good quality legal advice and representation in immigration and asylum 
matters, especially in some of the NASS-designated asylum dispersal areas.20   Despite a number 
of welcome initiatives on the part of the Legal Services Commission aimed at increasing the 
number of immigration contract holders, many CABx continue to report severe problems in 
finding good quality local advice providers to whom they can refer asylum seekers and 
immigration applicants for specialist advice and representation.  In some areas, there are simply 
no such providers, whilst in others the existing providers have no spare capacity to take on new 
cases. 
 
Rochdale CAB reports being approached in June 2002 by a Congolese woman who had recently 
been dispersed to Rochdale by NASS, and needing advice and representation in her appeal 
against a refusal of asylum.  The CAB – which is unable to offer such advice itself – contacted 15 
firms of solicitors in the region listed in the LSC directory as providing immigration advice, but 
none was able to take on the client’s case. 
 
Leeds City Centre CAB reports being approached in January 2003 by a Kosovan man who had 
recently been dispersed to Leeds by NASS, and needing advice and representation in his appeal 
against a refusal of asylum.  The CAB – which is unable to offer such advice itself – contacted five 
firms of solicitors in the region listed in the LSC directory as providing immigration advice, but 
none was able to take on the client’s case.  
 
Wolverhampton CAB reports being approached in February 2003 by a Kosovan man needing 
advice and representation in his appeal against a refusal of asylum. The CAB – which is unable to 
offer such advice itself – contacted 12 firms of solicitors in the region listed in the LSC directory 
as providing immigration advice, but none was able to take on the client’s case. 
 
Halesowen CAB reports being approached in February 2003 by an Albanian man needing advice 
and representation in his appeal against a refusal of asylum. The CAB – which is unable to offer 
such advice itself – contacted 21 firms of solicitors in the region listed in the LSC directory as 
providing immigration advice, but none was able to take on the client’s case. 
 
6. CONCLUDING REMARKS 
 
6.1 The asylum and immigration appeals system has benefited from substantial increases in the 
human and other resources of the IAA in recent years.  However, these advances have, to a 
considerable extent, been offset by serious and seemingly systemic failings in the performance of 
the appeals support section of the Home Office IND.  At the same time, the appeals caseload of 
the IAA appears to have been increased by poor decision-making on the part of entry clearance 
officers in relation to family visitor visa applications.   
 

                                                 
20 See, for example, Response to Secure borders, Safe haven, Citizens Advice, March 2002 
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6.2 We believe that the Government needs to take a more holistic (or ‘joined up’) and user 
focussed approach to policy design and implementation in this area, as well as to the monitoring 
of performance and the allocation of resources.  Most importantly, in our view, the Government 
needs to set and monitor a meaningful timeliness target for the preparation of appeal bundles by 
the Home Office IND, and to allocate resources to ensure compliance with that target.  Currently, 
the Government’s reporting of performance against its ‘2 + 4’ formula for the resolution of 
asylum claims (two months for the initial decision on the asylum claim by IND and four months 
for the determination of any appeal by the IAA) fails to reflect the often lengthy period between 
the lodging of the appeal by the appellant and the issuing of the appeal bundle by IND, as this 
period is included in neither the ‘2’ nor the ‘4’. 
 
6.3 We also believe that the Government needs to finalise and publish, as a matter of urgency, the 
final report of the inter-departmental review of family visitor appeals.  Only then can issues such 
as the marked disparity in success rates between oral and paper-only appeals, and the apparent 
poor quality of entry clearance officers’ decision-making, be fully examined and addressed by 
appropriate reform.  It may well be, for example, that entry clearance officers need to be provided 
with better training and operational guidance.  We believe that this would reduce the need for 
those wishing to visit family members in the UK to resort to the immigration appeals system.  At 
the same time, the Government needs to explain the apparent hardening of entry clearance officer 
decision-making at certain posts from about 1 August 2002. 
 
Richard Dunstan 
Immigration Policy Officer, Citizens Advice 
24 April 2003 
 
 

Evidence submitted by The Children’s Society (AIA 6) 
 
THE HOUSE OF COMMONS SELECT COMMITTEE INQUIRY INTO THE IMMIGRATION AND ASYLUM 

APPEALS PROCESS 
 
1. INTRODUCTION 
 
1.a.The Children’s Society is a pioneering social justice children’s charity operating some 80 
projects working with some of England’s most disadvantaged children and young people.  It seeks 
to involve these children and young people in decisions that affect their lives; to provide 
opportunities for their voices to be heard and to work with them in campaigning.  
 
1.b. The Children’s Society has increased its work with young refugees over the past five years.  
Following the introduction of the dispersal programme, many of our projects across England are 
now working with refugees, in both refugee specific and more general programmes. We work 
with both unaccompanied refugee children and young people, and those who are with their 
families in the UK, before and after they receive decisions on applications for asylum. While 
supporting young refugees to settle and thrive in the UK, the Children’s Society also prioritises 
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campaigning against the injustices they face and working to ensure that they are given the 
opportunity to speak out for themselves. The Children’s Society currently holds the chair of the 
Refugee Children’s Consortium, the forum for non-governmental organisations working with 
refugees to share expertise and to campaign.  The Children’s Society confines its submissions to 
those areas of the Terms of Reference where it has the greatest expertise.  This submission has 
been prepared specifically for the LCD Committee’s enquiry. 
 
1.c. We do not represent young people before the Immigration Appellate Authorities but do work 
with young people who are going through or have been through the appeals process.  We have 
thus focused this submission on our areas of particular experience and expertise. 
 
1.d. Children and young people generally in the UK can be involved in many different types of 
legal proceedings, as parties or as witnesses: in care proceedings, other proceedings before the 
family division, in the criminal justice system, or in civil proceedings.   The Children’s Society 
works with some of these children.  We can think of no system in which as little formal 
specialised provision is made for children who are parties as in the asylum determination system.  
 
2. GREATER EFFICIENCY WITHOUT COMPROMISING FAIRNESS 
 
The right to be heard 
 
2.a.Unaccompanied refugee children and young people who reach the appeal stage may have to 
give evidence in claims.  Young people here with their families may, on occasion, give evidence at 
the appeal hearing.   
 
2.b. Article 12 of the UN Convention on the Rights of the Child states: 
 “1. States parties shall assure to the child who is capable of forming his or her own  views 
the right to express those views freely in all matters affecting the child, the views of  the 
child being due weight in accordance with the age and maturity of the child. 
 2. For this purpose, the child shall in particular be provided the opportunity to be heard 
 in any judicial and administrative proceedings affecting the child, either directly , or 
 through a representative or an appropriate body, in a manner consistent with the 
 procedural rules of national law.” 
UNHCR’s Guidelines on Policies and Procedures in dealing with Unaccompanied Children ( 
1997), emphasise Article 12.  
 

 
“The people who make decisions should involve refugees so they can hear another perspective.  
Home Office should involve us in decisions as they affect us…Don’t underestimate us we can do 
“formal” stuff too.” 
Evelina 15 
 
“We’ve lived the “systems” – we are the experts. Young refugees, like me, know what is needed to 
help and support us.” 



 36

Endrit 17 
 
All taken from Dreams Struggles and Survivors: Messages from young refugees, The Children’s 
Society 2003 
 
“They should make the discussion much more clear to the person going for the hearing.  Not all 
children, or anyone really, can understand the discussion.” 
 
“Q. Did you know what to expect at court? 
Yes, I had an idea, but it was not as I expected.  The first time, I had never been to court before, I 
was very nervous. 
I did not know that the Home Office could appeal.” 
Unaccompanied 17 year old at one of The Children’s Society projects, April 2003              

 
 
2.c. The UNHCR Handbook on Procedures and Criteria for Determining Refugee status states that  
 
 “A child  - and for that matter an adolescent – not being legally independent should, if 
 appropriate, have a guardian appointed whose task it would be to promote a decision that 
 will be in the minor’s best interests.” 
 
There is no specialised provision in the UK for guardians to be appointed to promote the best 
interests of unaccompanied children and young people going through asylum determination 
procedures, even when these reach the IAA or the court stage.  Caseworkers in The Children’s 
Society projects, or in other organisations, social workers, or foster parents may accompany a 
young person to the IAA to lend support, but this is an informal and ad hoc arrangement and 
does not reflect specific provision made nationally. It is important to recognise that the Panel of 
Advisors, supported by the Home Office and located within the Refugee Council, while a valuable 
provision for refugee children, is neither designed nor resourced to to act as guardians for the 
purposes of legal proceedings.  We are aware of one occasion on which the Official Solicitor has 
intervened in an immigration case, on behalf of the children; this is not the norm.  
 
2.d. Legal representatives have an important part to play. In order that young people can 
participate effectively before the IAA, it is essential that they have high quality legal 
representation.  The insufficiency of competent legal representatives remains a problem 
throughout the country, but particularly where refugees have been dispersed, or unaccompanied 
refugee children placed in areas, where there is no history of refugees, or legal representation for 
them.  Staff of The Children’s Society can spend a considerable amount of their time assisting a 
young person to access competent legal advice.   
 
2.e. Without guardians, even where young people have legal representatives in whom they have 
confidence, many feel that they have not been given sufficient understanding of what to expect.  
The guides to IAA hearing centres talk about children in terms of child care facilities not being 
provided, but do not address specifically the question of young people who are appellants, or 
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witnesses. If information could be developed centrally with young appellants in mind, this would 
be helpful. 
Procedures before the IAA should be kept under constant periodic to ensure that they promote 
opportunities for refugee children to participate fully in the proceedings.  As the messages from 
children and young people cited above show, there are opportunities for children and young 
people to play a part in such review, and in developing appropriate systems.   
 
Wider issues affecting participation in appeal hearings 

 
“When you get moved around you can’t go to school any more, you lose your friends and you can be 
put somewhere where the people aren’t friendly and there no one you can communicate with.” 
Begar 15 
 
“One day we found a fire in the front garden of our house and windows had been smashed.  They 
were shouting we don’t want you in our road.” 
Ettienne 16 
 
“When I was moved to Southend I never got a place in school, I kept applying and they said we will 
write to you.” 
Joano 16 
 
All taken from Dreams Struggles and Survivors: Messages from young refugees, The Children’s 
Society 2003. 

 
 
2.f. In A Case for Change (May 2002), which presented the findings from monitoring by The 
Children’s Society, the Refugee Council and Save the Children UK, 13 of the 65 accompanied 
children for whom information was available in the study received no support from social 
services at all.  They were homeless.  A further 31 were supported under s.17 of the Children Act, 
as “children in need” rather than being treated as looked after children under s.20 of that Act.  
Ten of those 31 children were in semi-independent or hostel accommodation (one was 15 years 
old) and 12 were in unsupported housing.   Of the 118 young people for whom information was 
available, 56 were not in education at all.  
 
2.g. Children and young people for whom day to day living presents such a multiplicity of 
struggles and challenges may find that the resolution of their asylum claim can feel like just one 
problem amongst many.  These are not circumstances in which they can be expected to make the 
best job of their claim for protection and being moved around increases the chances of losing 
touch with the IAA and legal representatives.  Until support systems are massively improved, this 
will continue to impact upon both fairness and efficiency within the IAA. 
 
Waiting – and not knowing how long you are going to wait 
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“Make decisions about the asylum claim as quickly as possible.” 
“I’ve been here for 5 years and I still don’t know my position in this country.  I’ve lost weight 
through stress and feelings of uselessness.” 
Leila 15 
 
“It’s frustrating, not being able to plan.  What’s the point in going to college if I could be deported 
tomorrow?  I’ve been here since 1999 without a decision.” 
Sonia 16 
 
“When you have a deportation case hanging over your head you don’t know what will happen you 
can’t see ahead and you don’t know whether everything you’re doing is worth it – it’s like a wall.” 
Amrik, 16 
 
All taken from Dreams Struggles and Survivors: Messages from young refugees, The Children’s 
Society 2003. 
 
“They should let you know when the decision will be made before leaving the court; let me know in 
the court or by letter; the adjudicator left without telling anything.” 
Unaccompanied 17 year old at one of The Children’s Society projects, April 2003              

 
 
2.h. Young people want high quality, fair decisions, but they also want those decisions to be made 
as quickly as is compatible with fairness and quality.  There are delays in waiting for Home Office 
decisions, but there are delays at the appellate level too.  For example one young man, now 17, 
won his appeal before the adjudicator.  The Home Office appealed to the IAT and the case was 
remitted to be reheard by a different adjudicator.  There had been a full calendar year between the 
first adjudicator hearing and the second (the second did not involve taking oral evidence from 
him).  And, a month later, he was still waiting for the adjudicator’s decision. 
 
3. THE EXTENT TO WHICH "NON-SUSPENSIVE" APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
3.a. The Committee will no doubt receive much comment on the principle behind the non-
suspensive appeal: that a person should be sent back to the country they have fled without any 
IAA supervision of the Home Office decision.  We confine ourselves here to stating that this 
system should never be used in cases of unaccompanied childen and young people.  UNHCR’s 
Guidelines on Policies and Procedures in dealing with Unaccompanied Children (1997) state that 
the claim of an unaccompanied child “should always be considered under the normal refugee 
determination procedure. This is reiterated in other guidance.  The European Council on 
Refugees and Exiles Position on Refugee Children (1996) states that separated children should be 
exempted from accelerated procedures.  This is also the recommendation of the report Separated 
Children seeking asylum in Europe (Sandy Ruxton, 2000, comissioned by the Separated Children 
in Europe Programme, a joint initiative of UNHCR and Save the Children).   These are cases of 
complexity, which UNHCR describe in their Handbook as “Cases giving rise to special problems 
in establishing the facts”.  They also note that special problems can arise in applying the criteria of 
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“well-founded fear” in such cases. It is vital that cases of individual children and young people 
receive careful scrutiny and that the IAA is a position to exercise supervision over the way in 
which the Home Office is making decisions in these cases. 
 
4. ASYLUM SUPPORT ADJUDICATORS 
 
4.a. Only those seeking support from NASS have a right of appeal to Asylum Support 
Adjudicators.  Families with children, young people turning 18 and young people in whose cases 
there is an age dispute may be involved in these proceedings. We are concerned that the lack of 
funding for representation at appeals before the Asylum Support Adjudicators may mean that 
applicants do not exercise their rights of appeal.  
 
4.b. We see cases where families or young people turning 18 who have representatives for their 
asylum application nonetheless find that these representatives do not deal with “support” issues, 
including the preparation of applications to the ASA, for which funding is available.  For those 
living at a great distance from Croydon, where the ASA is based, the prospect of unaccompanied 
travel, which may necessitate an overnight stay (there are complications of financing in such 
cases), may in practice become an insurmountable barrier to appearing at the hearing. 
  
Alison Harvey 
Principal Policy and Practise Manager 
The Children’s Society 
April 2003 
 
 

Supplementary evidence submitted by The Children’s Society (AIA 6) 
 

1. INTRODUCTION 
 
1.1 This paper represents the supplementary submission by Citizens Advice to the inquiry by the 
Committee on the Lord Chancellor’s Department into Asylum and Immigration Appeals.  As 
such, it adds to our original submission to the inquiry, dated 24 April 2003.  It is based on, and 
prompted by, information that has become available since 24 April. 
 
1.2 In this supplementary submission, we address the following issue only: family visitor visa 
decision-making and appeals.   
 
2. FAMILY VISITOR VISA DECISION-MAKING AND APPEALS 
 
2.1 In our original submission, we expressed our deep concern about an apparent hardening of 
entry clearance officer decision-making in relation to family visitor visa applications, especially at 
entry clearance posts in India and others such as Tehran, Cairo, Nairobi, Moscow, Beijing and 
Nicosia, since August 2002.  We noted that, according to our analysis of the monthly statistical 
reports of entry clearance posts, a 40% increase in the number of family visitor appeals received 
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by the IAA from September 2002 can be directly attributed to the marked but unexplained 
increase in the visa refusal rate at these specific posts.  And we noted the inordinate delay in 
publication of the final report of the inter-departmental review of family visitor appeals. 
 
2.2 In recent months, the rate of family visitor appeals has continued at the higher level, with the 
IAA receiving 1,102 such appeals in March 2003 (120% more than in March 2002), and 1,021 
appeals in April 2003 (70% more than in April 2002).21   
 
2.3 This seemingly reflects the fact that, in recent months, the overall family visitor visa refusal 
rate has remained at the high levels seen in the latter months of 2002.  Figures recently provided 
by Ministers indicate that, over the three-month period 1 January to 31 March 2003, the overall 
refusal rate was 27.9%; in March it was 29.3%.22 
 
2.4 The overall family visitor visa refusal rate in each month since October 2000 (with Year 1 
being October 2000 – September 2001, Year 2 being October 2001 – September 2002, and Year 3 
being October 2002 – September 2003) is set out in Table 1, below.  From this table it can be seen 
that the overall rate of refusal of family visitor visa applications has increased steadily since the 
establishment of the new right of appeal in October 2000, with three marked upward steps: the 
first in January 2001, when the original (very high) fees were substantially reduced; the second in 
September 2001; and the third in August/September 2002. 
 
 
 
 
TABLE 1: OVERALL FAMILY VISITOR VISA REFUSAL RATE, BY MONTH  
 
 Oct Nov Dec Jan Feb Mar Apr Ma

y 
Jun Jul Aug Sep 

Year 1 9.8 12.0 10.4 20.2 19.4 21.5 18.0 17.2 19.9 16.6 19.1 23.7 
Year 2 25.2 26.5 19.5 23.8 25.4 22.7 22.2 20.8 16.3 17.7 26.9 29.8 
Year 3 27.5 27.9 27.7 27.5 27.0 29.3  
 
2.5 Over the three-month period 1 October to 31 December 2000, the overall family visitor visa 
refusal rate was 10.7%.  Over the eight-month period 1 January 2001 to 31 August 2001 it was 
18.6%.  Over the nine-month period 1 September 2001 to 31 May 2002 it was 23.0% .23  And over 

                                                 
21 Source: Court Service monthly statistics provided to Citizens Advice by the LCD 
22 Source: Hansard, House of Commons, 11 June 2003, col. 924w.  Since February 2003, when Citizens 
Advice first expressed concern about the apparent hardening of ECO decision-making from 
August/September 2002, UKvisas has ceased providing us with the monthly statistical returns from EC posts.  
As a result, it is currently not possible for us to report on the refusal rate in recent months of individual EC 
posts, such as those identified in paragraph 2.1 
23 We understand that, in June and July 2002, some – possibly many – posts were offering a “restricted” visa 
service, with only “straightforward” applications being decided.  The FCO minister, Bill Rammell, has stated 
that this is the explanation for the markedly lower refusal rate in these two months 
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the eight-month period 1 August 2002 to 31 March 2003 it was 27.9%.  This compares with an 
overall refusal rate of all non-settlement visa applications of 9.8% in the financial year 2001-02.24 
 
2.6 We are deeply concerned that, despite being given many opportunities to do so, not least in 
extensive correspondence with Citizens Advice since February 2003, Ministers have yet to offer a 
credible and satisfactory explanation for the steady increase in the overall family visitor visa 
refusal rate since the establishment of the appeal right in October 2000, or for the most recent 
upward step in the overall family visitor refusal rate, in August/September 2002.  Nor have 
Ministers provided an explanation for the worrying disparity between the overall refusal rate of 
family visitor visa applications and the refusal rate of all non-settlement visa applications. 
 
2.7 However, given the pattern of the rise in the overall refusal rate, and especially the timing of 
the two most recent upward steps, we are concerned that the rise in the refusal rate is in some way 
linked to the so-called war on terrorism – to the detriment of the family life of the UK’s ethnic 
minority communities.  In 1997, the Government’s stated purpose in establishing the family 
visitor appeal right was “to extend our commitment to the family” to these settled communities. 
 
2.8 In short, the undeniable value of the new appeal right is being undermined by a steady rise in 
the visa refusal rate, leading to an increased number of otherwise unnecessary appeals. 
 
2.9 On 10 June 2003, the Home Office published, on its website, the findings of the research 
commissioned by the inter-departmental review of family visitor appeals in 2001 and conducted 
by the Home Office’s Immigration Research and Statistics Service (IRSS).25 This research set out 
to examine the reasons for the considerably lower than forecast number of appeals, and for the 
marked disparity in the success rates of oral and paper-only appeals.  
 
2.10 On 11 June 2003, the Government ‘published’ the final report of the inter-departmental 
review team, by placing a single copy in the House of Commons library.26 
 
2.11 The final report of the review team is sanguine about the lower than forecast rate of appeals, 
noting simply that “there has been a general trend of increasing numbers since the right of appeal 
was introduced”.  However, the IRSS research report concludes that “a lack of clear and detailed 
information about the appeal right and procedure is a key factor behind the low appeal rate”.  The 
IRSS research report also concludes that “perceptions and attitudes about the appeals process, 
including its length and complexity, impact negatively on the use of the appeal right and lead 
refused applicants to seek alternative means of redress”. 
 
2.12 Although the final report of the review team incorporates data up to April 2003, neither it 
nor the IRSS research report refer directly to the 40% increase in the rate of appeals since 
September 2002.  As noted in our original submission to the Committee’s inquiry (paragraph 

                                                 
24 Source: Report by the Independent Monitor, Rabinder Singh QC, November 2002 
25 At: www.homeoffice.gov.uk/rds/pdfs2/rdsolr2603.pdf 
26 Hansard, House of Commons, 11 June 2003, col. 47ws 
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4.9), this increase can be largely if not wholly attributed to the substantial increase in the visa 
refusal rate at a relatively small number of entry clearance posts – such as Mumbai, New Delhi, 
Tehran and Nicosia – since August 2002.  Somewhat surprisingly, the final report of the review 
team makes no reference to this or previous upward steps in the visa refusal rate. 
 
2.13 The IRSS research report concludes that “the main reason for the disparity in success rates 
between oral and paper appeals is the attendance of the sponsor at the oral hearing”, and that 
“legal representation plays an important role in the choice of appeal type and is a lesser influence 
on the outcome of [appeals]”.  These findings endorse the view, expressed repeatedly by Citizens 
Advice and others, that oral appeals offer the best chance of justice in appeals of this kind. 
 
2.14 However, the report further concludes that “a third important explanatory factor” is that 
some, perhaps many, paper-only appeals have been dismissed “too peremptorily” by IAA 
adjudicators.  In particular, the report notes the concern of the Immigration Appeals Tribunal 
(IAT) that “some adjudicators have been dismissing paper appeals without affording proper 
consideration to the additional documents submitted by appellants”.  The report notes that, in 
October 2001, the Chief Adjudicator went so far as to issue guidance to all adjudicators 
determining paper appeals, drawing their attention to the concerns of the Tribunal.  We and 
other organisations have repeatedly expressed concern about the standard of decision-making by 
IAA adjudicators in paper-only family visitor appeals.27 
 
2.15 The IRSS research report makes a number of welcome suggestions for changes to “improve 
the information afforded to refused applicants and the relationship between ECOs and 
adjudicators”.  These include: the provision of information to refused visa applicants about the 
comparatively advantageous position of those who opt for an oral appeal; more systematic 
feedback from IAA adjudicators to entry clearance officers on the quality of initial decision-
making; and the establishment of “a quality control mechanism to ensure that the decisions of 
adjudicators to dismiss paper appeals adhere to the standards required by the Tribunal”.  We 
would warmly welcome such a joined-up approach to this issue. 
 
2.16 In our original submission to the Committee’s inquiry, we noted that the IAA is now not 
meeting its timeliness target (of six weeks) for the determination of oral family visitor appeals 
(paragraph 4.15).  Court Service statistics provided to Citizens Advice since the date of that 
submission indicate that the average age of oral appeals determined at adjudicator level in April 
2003 was 10.0 weeks.  Clearly, many of these appeals will have been older than this average. 
 
2.17 It is now clear that a key reason for this steady deterioration in the timeliness of the IAA’s 
processing of oral family visitor appeals since late 2001 is the regrettable abolition, at some 
(unknown) point in 2002 or early 2003, of the priority service previously accorded to such 
appeals.  The final report of the review team, published on 11 June 2003, states that: 
 

                                                 
27 See, for example: Family visitor appeals: the second year, Citizens Advice, November 2002; and Family 
visitor appeals: the first year, Citizens Advice, December 2001 
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“The family visitor appeal fee was justified by the priority service.  With the abolition of the fee, it 
follows that family visitor appeals should join the queue with other immigration appeals.  
However, in recognition of the fact that some family visitors need a quick decision so that they 
can attend a specific event in the UK, the paper appeal continues to be prioritised.  This can be 
justified on the basis that it does not seriously prejudice appellants in other categories of appeal.  
Family visitors may still choose an oral hearing if it is desirable for a sponsor or legal 
representative to attend.” 
2.18 We are deeply disappointed by the abolition of the priority service for oral family visitor 
appeals.  As the IRSS research report notes, some 40% of those who appeal applied for a visa to 
attend a specific family event or occasion.  Clearly, for such appellants, a timely determination of 
their appeal is the only level of service that is consistent with the ostensible aim of the appeal right 
– to enhance the family life of the UK’s settled ethnic minority communities. 
 
2.19 Furthermore, we regard the Government’s justification for the abolition of the priority 
service as unsatisfactory.  For the attendance of a sponsor and/or a legal representative is not 
simply “desirable” – as the IRSS research report concludes, such attendance considerably 
enhances the chance of the appeal succeeding. 
 
2.20 Moreover, the Government only began justifying the fees on the basis of the priority service 
in mid-2001, after its original and subsequent justifications for the fees – that there was “no new 
money” to fund family visitor appeals, and (after HM Treasury began to inject substantial 
amounts of ‘new’ money into the immigration system in 1999) that the fees were “consistent” 
with the fees regime in the civil courts and the policy of full cost recovery – were shown to be 
flawed and/or untenable.  By the time of the abolition of the fees, in May 2002, the IAA was 
already failing to meet its timeliness target for the determination of oral appeals.  
 
Richard Dunstan 
Immigration Policy Officer, Citizens Advice 
17 June 2003 
 
 

Evidence submitted by Wackenhut (AIA 7) 
 
RESPONSE  TO INQUIRY INTO ASYLUM AND IMMIGRATION APPEALS 
 
1. Wackenhut is responsible for the transportation of asylum seekers held in detention from 
their point of detention to the respective tribunal hearing centre.  We have in place 
communication systems for arranging logistical movements involving vehicles and staff for 
escorting and custodial functions.  Our procedures are sometimes stretched with unrealistic 
achievement objectives, e.g. many asylum seekers are housed, as part of their detention, in Dover 
Removal Centre, which "opens" for departures at 8.30 a.m.   After the relevant asylum seekers are 
processed for leaving Dover Removal Centre, the staff have 70 minutes in which to reach Taylor 
House, Roseberry Avenue, Central London or, on occasions, the Bromley tribunal centre, an 
impossible task. 
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2. Representations have been made to the Governor at Dover Removal Centre, but she is, at 
present, unable to facilitate earlier release. 
 
3. It would be appreciated, therefore if timings for those asylum seekers in detention could 
be flexible to allow for either Dover Removal Centre to open earlier or, alternatively, hearing 
times arranged, so that persons in detention do not have their cases scheduled for a 10.0 a.m. 
start. 
 
4. A like difficulty arises at the end of the day, where cases which are long running have 
detainees, whose cases have not been completed, having to be returned to detention with similar 
fraught timescales. 
 
5. A way forward could be the introduction of video conferencing systems, as used in Crown 
Courts and elsewhere, as provided in the 2002 Act S106 (2)(i).  In this way asylum seekers held in 
detention could have their cases heard without leaving detention, if that is thought an appropriate 
course of action.  The asylum seekers would thus be released from the Removal Centre in the 
event of a successful claim rather than being released on to the streets of Central London.  
 
Michael Payne 
Wackenhut Government Services Division 
April 2003 
 
 

Evidence submitted by the Refugee Council (AIA 8) 
 
COMMITTEE OF THE LORD CHANCELLORS DEPARTMENT: INQUIRY INTO ASYLUM AND IMMIGRATION 

APPEALS 
 
1. THE REFUGEE COUNCIL  
 
1.1 The Refugee Council is the largest organisation in the UK working with asylum seekers and 
refugees. We not only give help and support, but also work with asylum seekers and refugees to 
ensure their needs and concerns are addressed. 
 
1.2 We are a strongly independent organisation and registered as a charity. We are financed by a 
variety of sources including government departments, the European Commission, trusts and 
members. 
 
1.3 We believe asylum seekers and refugees should be treated with understanding and respect. 
Our services aim to reflect this. 
 
1.4 The Refugee Council is not a protection agency and hence does not deal with the appellate 
authority on a daily basis. We do not therefore propose to comment upon the issues relating to 
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efficiency and cost directly. Colleagues from the Immigration Law Practitioners Association 
(ILPA), the Refugee Legal Centre (RLC) and the Immigration Advisory Service (IAS) will no 
doubt be letting you know the details of their experiences. 
 
2.  GENERAL COMMENTS AND CONCERNS 
 
2.1 We do welcome the efforts that have been made to develop additional courts to hear cases in 
order to expedite the process and ensure that cases are not unnecessarily delayed. We agree that 
delay is in nobody’s interest and have always advocated for a fast and efficient approach provided 
it is fair. 
 
2.2 Having said this however we do have serious concerns about the approach to the changes in 
the asylum system in the UK that have been introduced in the Nationality, Immigration and 
Asylum Act 2002 and accompanying measures and these do relate to the appellate authority.  
 
2.3 Our concerns can be simply stated. The entire thrust of these measures is based upon 
management and control and with the emphasis on speed of processing. The preoccupation with 
numbers, and turning them around on a rapid timescale, has engulfed the whole process to such 
an extent that basic safeguards are seriously undermined. One such safeguard is the integrity and 
independence of the appellate system. 
 
2.4 There is nothing in these measures that is designed to improve the quality and credibility of 
the decision making process itself. In particular there has been a failure to introduce measures 
that have long been advocated as contributing to such improvements – “frontloading” quality 
legal advice and an independent documentation centre. The result is that we continue to have a 
decision making process which lacks credibility – where decisions are either increasingly made by 
category, based on country of origin, or scarcely make any mention of the individual involved. 
This in turn places an undue burden on the appellate authority as acting all too often as a place of 
first effective decision. 
 
2.5 This cannot be a situation with which the appellate authority is happy. It cannot be right that 
the appellate authority has to act as a sticking plaster over poor quality decision making. Rather 
than improving the quality of initial decisions the successive measures have reduced access to the 
appeal process itself and simultaneously tightened access to legal help by way of the merits test. 
Thus access to the process is reduced, or at least made more difficult and finding representation 
will be more problematic. 
 
Thus to turn to your specific questions: 
 
3.  EFFICIENCY AND QUALITY 
 
 • the extent to which recent reforms have produced any significant efficiency savings 
 and/or improved the quality of the appeals process 
 • the extent to which "non-suspensive" appeals provide an adequate right of appeal 
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3.1 We do not believe that the quality of the appeals process is improved by the measures taken to 
expedite the process in the name of efficiency. We also believe that apparent savings in the short 
term may be costlier in the long run. The whole point of “frontloading” is to invest in good 
quality decision making from the outset. 
 
3.2 We are particularly opposed to the designation of 17 countries as ones from which all asylum 
applications will be deemed to be “clearly unfounded” and which carry only a non-suspensive 
right of appeal. No country can be designated as safe for all people at all times. There are concerns 
for example, about the treatment of the Roma and people in same sex relationships in some of the 
countries already so designated. 
 
3.3 We believe the right of appeal from the country of origin is ineffective as there are no real 
legal safeguards to ensure that people have effective access to the process and the sheer mechanics 
of the process, cut off from representatives in the UK, militate against any effective redress. 
 
4.  ASYLUM SUPPORT ADJUDICATORS AND LEGAL AID 
 
 • the costs to public funds of supporting new appeals structures, such as the Asylum  Support 
Adjudicators, and of supporting the extension of legal aid 
 
4.1 We are strongly of the opinion that legal help should be available to represent claimants at 
NASS appeals. The Chief Adjudicator has herself expressed concern that so many people do 
appear before her unrepresented and with their cases ill prepared. The other side of the coin is the 
fact that in 40%28 of cases NASS simply concedes, accepting that they are not in a position to 
defend the decision they have taken. 
 
4.2 We strongly welcomed the extension of legal help to the appeals process as a whole and would 
not wish to see it curtailed by over strict interpretations of the merits test. We do not accept that it 
is right that people should appear before a court unrepresented. 
 
5.  EFFICIENCY AND FAIRNESS 
 
 • the extent to which the Immigration Appellate Authorities could be made more 
 efficient, without sacrificing fairness 
 • whether the relevant procedure rules properly balance fairness and justice with 
 efficiency 
 • whether there is sufficient availability and provision both of legal advice and 
 representation and of interpretation facilities for appellants in asylum and  immigration 
cases 
 
5.1 We continue to have concerns not only about the basic availability of legal representation but 

                                                 
28 In 2001-02 NASS withdrew 898 out of 2142 ASA appeals 
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also the quality therein. There persists a general concern within the sector about quality with 
some representatives still giving the appearance of “going through the motions” and failing 
adequately to advise and inform their clients. Where there are concerns about the quality both of 
decision making, and of levels of representation, it becomes all the more important to have the 
safeguard of an effective appeals process 
 
5.2 We are particularly concerned about the quality of the process being piloted at 
Harmondsworth where it appears that there is a process in place which is so truncated it cannot 
possibly be fair. To be dependent on a duty solicitor scheme, relying on calling up people when 
required, seems unnecessarily ad hoc when there is a workable model at Oakington of operating 
with on site teams via RLC and IAS. This is also a highly specialised area of law and we are 
concerned about whether all of the participants in the duty solicitor scheme would have the same 
depth of experience as the agencies involved in the Oakington process. 
 
5.3 When the government began the process of reform of the asylum system it set a target of 
“2+4” (2 months to decide and 4 months to appeal) but has now shifted to making a significant 
number of decisions plus appeals within two weeks. This is a significant change driven we believe 
by political considerations with the fairness of the process a secondary factor. 
 
29 April 2003 
 
 

Evidence submitted by Asylum Welcome (AIA 9) 
 
Not all of the specific bulleted points relate to our work, as we have no information on costs and 
savings, but I shall deal in order with those that are relevant. First, however, we raise a general 
matter, which has long concerned us, but increasingly so in recent years — namely, our doubts 
about the fairness of the appeals procedure. 
 
• Are the appeal procedures fair? 
 
We have discussed this with Judge Dunn in person, and in correspondence with Judge Hodge, 
and we understand their insistence on protecting the independence of the judiciary. But we are 
very concerned that decisions vary greatly according to the adjudicator who happens to be in 
charge, and sometimes according to the ethnic origin of the appellant. This has resulted in 
decisions we strongly believe to be unfair. We have had considerable experience of visiting 
detainees over the last nine years (even longer for some individual members), of providing 
sureties and attending appeal hearings. Of course we recognise that some stories are invented. 
Often this is easy to tell. But there are many whose histories of political/religious harassment, 
persecution and even torture we believe to be genuine, often from hard evidence, and their fears 
of return to be well-founded. In many cases we have seen the scars and symptoms of trauma. Yet 
many of these people have lost their appeals, been removed and then handed over to the 
authorities who had persecuted them. 
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There are three points here. One is the alleged “culture of disbelief, which we are certain still 
exists. Adjudicators tend to accept the word of the HOPO against that of the detainee and his 
lawyer. Genuine birth certificates, obtained with great difficulty, as required by the court, have 
often been rejected in our hearing, on the grounds that they are “easily forged”. Thus many 
adverse decisions appear to us from hard evidence to be unjust. Secondly, we see an apparent lack 
of humanitarian considerations in deciding to remove. (This is not the same as the routine 
consideration of human rights.) The third is the fact that the Immigration Service is in touch with 
the authorities in the receiving countries, and routinely hands individuals over to them. 
 
We are not asking you to look into individual cases. But I should like to cite several examples, out 
of many, in support of the above. We have the details of each individual, but I will not name 
them. 
 
A. One Zimbabwean, who had been repeatedly tortured and suffered from acute PTSD, was 
removed against the advice of four doctors, including one from the Medical Foundation. He was 
escorted all the way, as he was so ill, handed over to the authorities in Harare and imprisoned 
there. We have now lost touch with him. This happened before the Home Secretary’s temporary 
suspension of removal to Zimbabwe. 
 
B. A Ghanaian had been politically harassed by the authorities, and fled, jumping into a poisoned 
lake. Two friends with him were drowned but he managed to struggle out and escape. The 
adjudicator at his first appeal refused to believe him on the grounds of a slight discrepancy in the 
times he gave for his escape from the lake, soaking wet, in the dark. 
 
C. A Ugandan, who had been forcibly recruited as a child soldier and later released on health 
grounds, was forced back into the army to fight in the Congo. He refused to go, as his father was 
Congolese, and deserted. The army found him and beat him up mercilessly — he still suffers from 
chest pains — but he fled to UK. The adjudicator refused to believe any of his story about the 
army and rejected his appeal, in spite of evidence (which she quoted from an official document) 
that Ugandan parents complained of many young men being abducted by the army, against 
official government policy. 
 
D. One Tanzanian from Pemba (Zanzibar) remained in detention for over a year, while his wife 
and four-year-old daughter were lost in the UK. They had gone missing from the custody of 
Immigration on the day they all first claimed asylum. He begged to be released, if only 
temporarily, to search for them (they spoke no English), but this was refused; the adjudicator 
rejected his asylum appeal as unfounded, in spite of a clear history of persecution and 
imprisonment for supporting the Zanzibar opposition. The Minister ordered his removal, in spite 
of the intervention of 29 MPs, who pleaded that he might never see his family again. He was 
absolutely desperate, resisted removal, and was carried on to the plane unconscious after being hit 
on the head by his guards. 
 
E. A man from Cameroon, whose father, mother and brother had been assassinated (political) 
and his house destroyed, was suffering from severe trauma on arrival. The adjudicator refused to 
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believe his story. He managed to obtain a photograph of the house, but this was rejected because 
the person who had taken it in Cameroon was not in court to verify it! He was moved around 
various centres, so it was difficult to keep in touch with him, but we believe he has been deported, 
though he was terrified of what would happen to him. 
 
F. A Nigerian, who had seen his wife and children killed in riots, obtained bail last year from 
Haslar, having been moved there from Campsfield. But he was not believed by adjudicators, lost 
every stage of appeal, and was brought to Campsfleld for removal, but, as happens so often, his 
file had been lost. He was sent to Tinsley House for one day, then to Haslar again. He is in great 
fear, and his visitor is very distressed for him, as she has known him for many months and is 
utterly convinced by his story. 
 
G. An Ivorien, who had been persecuted on political grounds, lost his appeal. Although he was 
not sent to Cote d’lvoire because of the instability, he was flown to Mauretania, which refused to 
accept him, and he had to be flown back to UK, at great expense to the taxpayer. We understand 
he has now been deported, but we do not know where. 
 
H. A Nigerian Catholic, who had been caught up in the Muslim-Christian riots in Kaduna in May 
2000, had also lost his wife and child (feared dead) and had his home and business destroyed. He 
hid with his mother in the south, but fled for asylum here when some men came to her house 
looking for him. His most recent appeal, on human rights grounds, was rejected. 
 
I. A 16-year-old Nigerian was about to be released from Campsfield to the care of Oxfordshire 
Social Services, who had accommodation for him, when he was suddenly moved to Dover, 
upsetting all the arrangements. This is an example where a sensible decision on appeal was 
frustrated by the actions of the Immigration Service. 
 
Both F and H, above, were told by adjudicators that they would be safe in another part of Nigeria, 
because it is “a big country”. But, given (a) the widespread violence over the recent presidential 
elections (probably won by the incumbent Christian against his Muslim opponent), and (b) the 
ease of communication and the religious upheavals throughout Nigeria, it seems to us that this 
assumption is very untrustworthy. 
 
 
• The extent to which recent reforms have.., improved the quality of the appeals process 
 
Recent changes include the emphasis on speed of decisions, the extension of fast-tracking, the 
projected removal of the right to judicial review, the extended requirements for visas, along with 
the re-introduced and extended list of countries from which claims are assumed to be unfounded. 
The amended Sections 54 and 55 reduce even further the right of appeal. Our contention is that 
all these have simply exacerbated the problems outlined above. 
1. If decisions are made more hastily, the risk that they will be flawed or unjust is clearly 
increased. 
2. Fast-tracking involves a very limited period to obtain crucial evidence from abroad; this is 
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often impossible. 
3. The right to Judicial Review has saved many refugees from being removed, and is an important 
constitutional check on the administration. (Adjudicators, unlike High Court judges, are 
appointed by the Home Office.) 
4. It is clearly unjust to require people, especially from Zimbabwe, or Roma from the Czech 
Republic, to go the authorities that have persecuted them to request the passport they need to 
obtain a visa. Some are afraid even to approach the British High Commission for fear of possible 
informers and even of being seen in the capital. This requirement alone means that genuine 
refugees have to resort to the traffickers that government is trying to suppress. 
 
The list of countries for “unfounded” claims is a blanket attempt to rule out all refugees from 
these whether genuine or not. Yet many countries officially judged “safe” contain areas of severe 
violence and persecution. For example, although Zanzibar is officially part of the United Republic 
of Tanzania, and the mainland is relatively peaceful, the central government has little influence 
over the Marxist government in Zanzibar, and tends to condone the violence and political 
persecution that takes place on the islands. 
 
Furthermore, non-suspensive appeals are inherently unfair. If removal takes place while such an 
appeal is still pending, this reduces almost to nil their legal right of appeal. Many of our cases who  
have been sent back have been told that they can make another application from their “home” 
country, but they have no access to good legal advice and absolutely no funds to return here. 
Many have paid their entire family’s savings to come in the first place, and cannot afford the fare 
or lawyers fees, while the visa requirement may be another barrier So it is almost impossible for 
them to get back, and we have no record of any asylum seeker who has done so. 
 
• Whether the relevant procedure rules properly balance justice and fairness with efficiency 
 
We have not seen the procedure rules, and therefore cannot comment on them. The first section 
above deals with fairness, but we can add some comments here on efficiency. 
 
Although there have been some improvements since the introduction of a flawed computer 
system, the department does not now seem to be making full use of it. Most appellants’ files are 
stored as hard copies by the IND as well as by lawyers. This would not matter if they were 
efficiently handled, but they are not. We know of countless cases where the files have been sent by 
the IND to the wrong court, or have gone missing. This causes numerous adjournments, which 
are costly not only to the government but also to the lawyers whose time is wasted, and are very 
distressing to appellants, their sureties and supporters. 
 
Secondly, many hearings are adversely affected by the non-appearance of the HOPO. Some 
adjudicators adjourn in such a case, but others have been known to proceed without Home Office 
representation. We recommend that the Committee should investigate court files to obtain 
figures of these unnecessary adjournments. 
 
Thirdly, a number of appellants who have lost their appeals are removed to countries which 
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refuse to accept them and send them back at the IND’s expense. This is usually because the Dept 
has failed to obtain clearance from the receiving country — which has happened to many 
Nigerians. Or, when people cannot be sent back to, say, Sierra Leone or Somalia, for policy 
reasons, they may be sent elsewhere, either on the alleged grounds that they falsified their true 
nationality, or that they fled here from a country not their own and should go back to it. 
Sometimes such countries seem to be chosen at random. Recently an Ivorien was sent to, and 
refused entry by, Mauretania. 
 
In all these cases, We believe that all these examples of inefficiency could be eradicated without 
any sacrifice of fairness 
 
• Whether there is sufficient availability and provision both of legal advice and representation and 
of interpretation facilities in asylum and immigration cases. 
 
There is not. We have struggled for years to help detainees and appellants secure satisfactory legal 
advice and representation. The problems are twofold: (a) the shortage of efficient, qualified 
lawyers willing and able to undertake immigration work; and (b) the profusion of inefficient and 
unqualified advisers, who sometimes represent themselves as solicitors when they are not, and 
who often charge exorbitant fees. 
 
The situation has been improved considerably by the Immigration Services Commissioner, who 
has instituted a system of registration and acts on complaints. Unregistered lawyers may not be 
eligible for legal aid, and therefore often charge excessive fees, without which they refuse to take 
instructions. We have complained successfully about several bad “lawyers”. But in Campsfield, 
for example, detainees often choose inefficient reps, either because they are fellow-countrymen or 
because they have been picked up a name from the centre’s grapevine. We believe that one lawyer 
is guilty of asking detainees and even visitors to recruit clients for her. 
 
On interpretation facilities, we have found that these are usually satisfactory at appeals, but 
sometimes bilingual appellants who choose to speak in their own language have complained that 
the interpretation is unsatisfactory. We are very concerned, however, over the lack of adequate 
interpretation within Campsfield, when detainees need to speak to their lawyers or their visitors. 
As a result, the lawyers may represent them at appeals without having been properly briefed. 
 
27 April 2003 

 
 

Evidence submitted by the Refugee Children’s Consortium –  
Members of the Consortium are The Asphaelia Project, Bail for Immigration 

Detainees, Barnardos, British Agency for Adoption and Fostering (BAAF), Children’s 
Rights Alliance for England, The Children’s Society, The Immigration Law 

Practitioners’ Association (ILPA), The Medical Foundation for the Care of Victims of 
Torture, NCB, NCH, NSPCC, Refugee Council, Refugee Arrivals Project, Save the 

Children UK (AIA 10) 
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1. ABOUT THE REFUGEE CHILDREN’S CONSORTIUM 
 
1.1 The Refugee Children’s Consortium is a group of NGOs who work collaboratively to ensure 
that the rights and needs of refugee children are promoted, respected and met in accordance with 
the relevant domestic, regional and international standards.  Members of the Refugee Children’s 
Consortium are The Asphaelia Project, Bail for Immigration Detainees, Barnardos, British 
Agency for Adoption and Fostering (BAAF) Children’s Rights Alliance for England The 
Children’s Society, The Immigration Law Practitioners’ Association (ILPA), The Medical 
Foundation for the Care of Victims of Torture, NCB, NCH, NSPCC, Refugee Council, Refugee 
Arrivals Project, and Save the Children UK.  The British Red Cross, UNICEF UK and UNHCR all 
have observer status. 
 
1.2The Refugee Children’s Consortium welcomes the opportunity provided by the Committee to 
comment on appeals before the IAA.  The material in this submission is drawn from the 
experience of members. 
 
 
2. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS  
 
2.A Special guidance on child appellants and witnesses 
 
2.1 The rights and needs of children appearing before the IAA as witnesses or appellants are not a 
special subject either in legislation or in the procedure rules, although provision is made for the 
issuing of practice directions, which could address specific questions.  There are also useful 
precedents within the IAA’s own practice, notably the Gender Guidelines which give guidance on 
adjudicating claims from women.  A companion text dealing in such a comprehensive manner 
with children as appellants or witnesses would be welcome. 
 
2.B. Video Links 
 
2.2 We have concerns about the increased use of video links in the IAA, which may see 
adjudicator and representatives in one part of the country; the appellant in the other, or on 
occasion appellant and representative in one part of the country, Home Office Presenting Officer 
and adjudicator in another.  This may impede children’s ability to participate in the proceedings 
and also giving them support during the proceedings.  Children should have the right to elect 
whether or not to give their evidence through a video link, or with everyone gathered in the same 
court. 
 
2.C. Country information on children 
 
2.3 The Immigration Appeal Tribunal has determined that: 
“Even though the determination of what is a ‘serious possibility’ or ‘reasonable likelihood’ of 
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persecution is to be judged objectively that objective judgement must specifically address the risk 
created by the facts as found and the background upon this minor.  In our view the same matrix 
of facts for an adult claimant do not lead to the same conclusions as they would for a minor. The 
Adjudicator is right in identifying the possibility of differences due to the extent of maturity of 
the minor (the Handbook also recognises for the Immigration Appellate Authority do not 
concern themselves specifically with the cases of children this).” (Sarjoh Jakitay v SSHD  IAT 
12658 15 November 1995). 
 
2.4 The collection of information on the situation of children in different countries should be 
given special attention within the Home Office Country Information and Policy Unit (CIPU).  
Section 142 of the Nationality, Immigration and Asylum Act 2002 makes provision for an 
Advisory Panel on Country Information, although there is some doubt as to what powers the 
panel will have and there does not appear to be a duty on the Secretary of State to follow their 
recommendations, or to give reasons for not doing so and no clarity about whether its 
recommendations will be made public.  If the panel will have the power to make binding, 
published recommendations, then representation on the panel of experts on the situation of child 
could help to safeguard their rights within the asylum process.  
 
2.D. Delays 
 
2.5 While cases before the Immigration Appellate Authority have speeded up, there can be still be 
delays in cases involving children, particularly for those whose cases go to the IAT.  A series of 
smaller delays may also greatly increase the strain on a child, whether unaccompanied or with his 
or her parents, for example in waiting to receive the written determination following the appeal 
hearing.  There is room for decreasing delays at the different stages of the procedure, and also for 
giving appellants a clearer idea of timescales so that they know what to expect. 
 
2.E. Bail 
 
2.6 We anticipate that the provisions in the procedure rules relating to bail hearings, requiring 
Home Office bail summaries to be disclosed by 2 p.m. on the day before the hearing, Rule 33 (2) 
(a) making clear that a bail application can be made without sureties, and provision for 
adjudicators to give written reasons for refusing bail, will  contribute to efficiency and to fairness. 
However, the Refugee Children’s Consortium remains concerned about the impact upon children 
of the repeal of automatic bail hearings, provided for by the 1999 Immigration and Asylum Act, 
but not implemented. It therefore remains the case that children detained with families do not 
have automatic and prompt access to an independent review of their detention, as required by the 
ECHR and Article 37 (d) of the UN Convention on the Rights of the Child. 
 
 
2.F. Circumstances affecting efficiency of appeals: support and detention 
 
2.7 Unaccompanied children and children with their families are often grappling with many 
problems around their support at the same time as going through the appeals procedure.  Some, 
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such as dispersal far from their legal representative, or frequent changes of address by the 
National Asylum Support Service, may directly interfere with their ability to keep in contact with 
their legal representative pursue their appeal.  Others, such as poverty, make keeping in contact 
more difficult.  All these impact upon the efficiency of the appeals procedure.  
 
2.8 The Refugee Children’s Consortium opposes the holding of children in Removal Centres.  
Families are placed under considerable strain by detention and this may impede both parents’ 
and children’s ability to access representation and to participate in the asylum process.  
 
 
3. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION BOTH OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES  
 
3.1 The experience of members of the Consortium is that there is an insufficiency of legal advice 
and representation for the children and young people with whom we work.  This is true both in 
London and out of London.  A more general problem of an insufficiency of specialists in 
immigration law is exacerbated by an insufficiency of representatives with experience of 
representing children and ensuring that their rights and needs are protected and that they are able 
to participate as fully as possible in the process.  
 
3.2 In their Guidelines on Policies and Procedures in dealing with Unaccompanied children 
(Geneva 1997) UNHCR state: 
 “4.2…Upon arrival, a child should be provided with a legal representative… 
 8.3 This principle should apply to all children, including those between 16 and 18…” 
 
Children require legal representatives if they are to participate fully in the legal proceedings 
concerning them, in accordance with Article 12 of the Convention on the Rights of the Child. 
 
3.3 The Separated Children in Europe Programme Statement of Good Practice (Save the Children 
Alliance and UNHCR, 1999) says: 
 “11.2 At all stages of the asylum process, including any appeals or reviews, separated 
 children should have a legal representative who will assist the child to make his or her 
 claim for asylum.  Legal representatives should be available free of charge to the child and, 
 in addition to possessing expertise on the asylum process, they should be skilled in 
 representing children and be aware of child-specific forms of persecution.” 
 
This has been reiterated in The Separated Children in Europe Programme for Action (Sandy 
Ruxton, 2000 for UNHCR and Save the Children). 
 
3.4 An unaccompanied child under 18 should have access to free legal representation at his/her 
appeal: any possible “merits test” for funding such assistance should recognise the need for the 
child to be represented to ensure that s/he can participate fully and that the case can receive a fair 
hearing.  It is also essential that funding for representation at appeals recognises the extra time 
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that may be needed in interviewing and working with child appellants and witnesses, and the 
extra research time that may be needed to establish the situation in a country of origin for a child. 
 
3.5 Availability of legal representatives able to work with children will also affect the extent to 
which children with their parents are able to participate, as appropriate, in proceedings on the 
parents’ asylum claim.  Experienced representatives are needed to achieve a balance between 
ensuring that children with important evidence are given an opportunity to articulate this, and 
ensuring that children are not put under inappropriate pressures in the course of legal 
proceedings. 
  
3.6 Even with a legal representative, there remain questions about how a child makes decisions 
about what instructions to give the legal representative.  This raises the question of guardianship 
for the purposes of legal proceedings.  This is a separate role from that of the Refugee Council’s 
Panel of Advisors for Unaccompanied Children which, while it plays an important role in 
ensuring that children access support and representation, is not set up, and does not have the 
resources, to provide guardians for the purposes of legal proceedings through the whole of the 
initial decision and appeals process. 
 
3.7 In our experience, interpreters, both those provided by legal representatives and the IAA vary 
in quality and in their understanding of how to work with children.  Young people who had 
appeared before the IAA were appreciative of interpreters who had translated discussions going 
on around them, as well as their own evidence. 
 
 
4. NON-SUSPENSIVE APPEALS 
 
4.1 The non-suspensive appeals process provides no in-country right of appeal.  In the view of the 
Refugee Children’s Consortium, this is insufficient to protect the rights of children to asylum.  
There is no independent scrutiny of the Home Office decision that their case is “clearly 
unfounded” before they are at risk of being sent back to the country from which they fled.  Their 
chances of pursuing an out of country appeal following return are nugatory. 
 
4.2 UNHCR have repeatedly stated that the cases of unaccompanied minors present particular 
problems and should receive special attention therefore, whatever the government’s view on non-
suspensive appeals in general, we consider that the government should give a clear commitment 
not to use these procedures in cases involving unaccompanied children.  The Monitor of 
certification of claims as unfounded (established by s.111 of the Nationality, Immigration and 
Asylum Act 2002) should be specifically asked to look at the effect of the procedure on children, 
both unaccompanied and with their families, and at whether the procedure ensures respect for 
their rights under the UN Convention on the Rights of the Child. 
 
4.3 The UNHCR Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 
1992) notes that: 
 “Paragraph  241…In the absence of parents or a legally appointed guardian, it is for the 
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 authorities  to ensure that the interests of an applicant for refugee status who is a minor 
 are fully safeguarded.” 
 
4.4 In their Guidelines on Policies and Procedures in dealing with Unaccompanied children 
(Geneva 1997) UNHCR state: 
 “Paragraph 4.1…an unaccompanied child seeking asylum should not be refused access to 
 the territory and his/her claim should always be considered under the normal refugee 
 determination procedure.” 
 
4.5 The Separated Children in Europe Programme in the 1999 Statement of Good Practice (Save 
the Children Alliance and UNHCR) says: 
 “11.1 Separated children and young people…should go through the normal procedures 
 and be exempt from all special procedures including those relating to ‘safe third country’, 
 ‘manifestly unfounded’ and ‘safe country of origin’…” 
 
4.6 The non-suspensive appeals process highlights particular countries, those from the “accession 
states” due to join the European Union and those that the Home Secretary has added by order.  A 
case from these countries will be presumed to be clearly ill-founded “unless [the Secretary of 
State] is satisfied that it is not clearly unfounded” (Nationality, Immigration and Asylum Act 
2002, s.94(3)).  This is a difficult process to understand: the presumption and the questioning of 
the presumption appear to take place inside an official’s head, rather than shifting the burden of 
proof between two parties at an appeal.  However, insofar as it makes sense, it contains particular 
risks for children.  As explained above, the risks of persecution for children in a particular 
country may differ from the risks for adults.  Even where the Home Office are of the view that the 
majority of cases from adults form a particular country are clearly unfounded, this does not 
provide information about the well-or-ill foundedness of fears of persecution of children, whether 
alone or with their parents. 
 
Alison Harvey 
Chair of the Refugee Children’s Consortium 
30 April 2003 

 
Evidence submitted by the Immigration Advisory Service (AIA 11) 

 
IAS RESPONSE TO LORD CHANCELLORS DEPARTMENT COMMITTEE INQUIRY INTO IMMIGRATION AND 

ASYLUM APPEALS 
 
IAS is the leading charity giving a free legal advice and representation service to immigrants and 
asylum seekers. IAS was created in 1993 out of the former United Kingdom Immigrants Advisory 
Service (UKIAS: established in 1970) as an independent organisation publicly funded under the 
1971 Immigration Act to provide free advice and representation to persons with rights of appeal 
against refusal of their applications. Together with UKIAS, therefore, IAS has over 30 years’ 
experience of helping those facing immigration and asylum difficulties. IAS employs more than  
300 staff working at sixteen offices in the UK and one in Sylhet, Bangladesh. 
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1. THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT EFFICIENCY 

SAVINGS AND/OR IMPROVED THE QUALITY OF THE APPEALS PROCESS 
 
‘Recent reforms’ is a problematic phrase in the context of immigration and asylum appeals. In 
many fields, the wholesale overhaul of the system attempted in the Immigration and Asylum Act 
1999 and brought into force in mid-2000 would be considered ‘recent’ and that a period of two or 
three years was necessary before its impact could be assessed with any accuracy or insight. 
However, the Nationality, Immigration and Asylum Act 2002 entirely repealed the appeals 
section of the 1999 Act, Part IV, and has introduced a new regime of appeals. The statutory 
changes introduced by the 2002 Act have been accompanied by new procedural rules 
implementing the Act and regulating how the appeals system operates in practice,29 substantially 
amended Immigration Rules,30 new Notices regulations,31 a new fast-track procedure at 
Harmondsworth Detention Centre and major new Practice Directions,32 all in the last month. 
 
As was the case with the short-lived 1999 Act appeals regime, IAS expects that major revisions in 
procedure and process will be introduced on an ad hoc basis during what we expect will be the 
short-lived currency of the 2002 Act appeals regime. This is already evidenced by the major 
revisions of the Act while it was still before Parliament and by the Harmondsworth pilot project, 
which is not specifically catered for in the Act, the Immigration Rules or the Procedure Rules. If 
the Harmondsworth pilot is judged by the Home Office to be a success, it is likely to be expanded 
at Harmondsworth and introduced at other detention centres, yet there is no specific provision 
for it in the ‘recent reforms’. It is therefore reasonable to assume that no forethought has been 
applied to how this scheme will interact with other aspects of the appeals process. 
 
IAS is firmly of the view that the Home Office has failed to adopt an integrated, planned 
approach to immigration and asylum issues. The Home Office has proved itself incapable of 
imposing a coherent plan or policy in this field. Instead, it has been reduced to reacting to events. 
This ‘tinkering tendency’ can be attributed in part to plain poor management and the absence of a 
sense of strategic direction. The political imperative to introduce new reforms and initiatives in 
order to satisfy the media and the public that something is being done to remedy the lack of 
credibility in the asylum system has also, no doubt, been an important factor. 
 
In this constantly evolving environment of permanent revolution, it is difficult to assess the effect 
of reforms, either individually or collectively. The basic problems in the past were that the Home 

                                                 
29 The Immigration and Asylum (Procedure) Rules 2003, replacing the Immigration and Asylum (Procedure) 
Rules 2000 
30 Statement of Changes to the Immigration Rules HC538. IAS is disappointed that the proposed re-writing 
and consolidation of the Immigration Rules has not taken place, given the opportunity presented by the 
introduction of a new Act 
31 Immigration (Notices) Regulations 2003, replacing the Immigration and Asylum Appeals (Notices) 
Regulations 2000 
32 On the preparation of trial bundles and the citation of determinations, both of which make substantial 
differences to the way in which cases are prepared and presented 
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Office took far too long to make an initial decision and then, if the claimant was refused asylum, 
there was also an enormous delay between lodging the appeal and the listing of the appeal by the 
Immigration Appellate Authority. Both of these problems have been addressed to a significant 
degree, the latter perhaps more successfully than the former. The solution was in fact simple: to 
recruit more adjudicators and increase the number of available hearing rooms. There continue to 
be unacceptable delays and maladministration within the Casework Support Unit of the 
Immigration and Nationality Directorate, which is responsible for care-taking files between the 
initial decision and listing for appeal. 
 
IAS has noticed no improvement at the appeals stage either in the quality of decision-making or 
in efficiency. It is certainly the case that the entire asylum process is more efficient, but this is 
attributable to improvements in the Home Office’s processing of initial applications and the 
speed with which initial applications reach the appeals stage. The recruitment of more 
adjudicators has also resulted in a shorter period between the lodging of the appeal and the listing 
of the appeal for hearing. Once the appeal is underway, however, the various reforms have had 
very little impact on how the appeal process operates. This is because there is little that can be 
done to alter the process of a basic asylum appeal, in which evidence must be collected and 
presented, witnesses called and in which the interests of justice will at times require 
adjournments. 
 
If anything, the ‘quality’ of the process has deteriorated. There remain a variety of different 
methods for processing appeals, including ‘normal’ cases, Oakington cases, fast-track cases and 
Harmondsworth fast-track cases, all of which are subject to radically different procedures. A 
system so diverse as this can hardly be called efficient. Rationalisation is required. 
  
2. THE COSTS TO PUBLIC FUNDS OF SUPPORTING NEW APPEALS STRUCTURES, SUCH AS THE 

ASYLUM SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
IAS is not funded by the Home Office or by the Legal Services Commission to undertake 
representation work before ASAs. However, IAS has noted that the 2002 Act does not permit an 
appeal against the refusal of support to an asylum claimant under the controversial s.55 of the 
Act. We strongly believe that this was a mistake. Collins J specifically mentioned the absence of 
an appeal system in giving judgment against the Government in the High Court. 
 
The extension of ‘legal aid’ to include immigration and asylum representation has been expensive 
but it was a progressive step and one for which the Government should be congratulated. Prior to 
this, the only publicly-funded immigration and asylum work was undertaken by IAS and the 
Refugee Legal Centre (RLC). The organisations would never have been able to offer 
representation on the scale that was needed. 
 
However, IAS is extremely concerned that the proposed change in funding regime for our 
organisation and the introduction of an income eligibility test means the end of publicly-funded 
immigration (as opposed to asylum) work. For over thirty years, ever since the introduction of 
comprehensive immigration controls in the Immigration Act 1971, IAS and UKIAS have been 
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funded by the Government to represent immigrants, potential immigrants and their families. 
This will be ended and many immigrants and their families will no longer be able to turn to us for 
advice and representation, despite the ever-growing complexity of immigration law and the 
persisting dearth of good quality, reliable immigration advice in the UK (and outside the UK for 
potential immigrants). The removal of the one good source of quality immigration advice and 
representation hardly seems compatible with the Government’s stated aim of encouraging 
controlled and valuable economic migration. 
 
3. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
The procedural rights of appellants have been eroded beyond the boundaries consistent with 
fairness, yet the Home Office’s frequent abuse of the appeal process and failure to comply with 
directions given by the IAA continues to go unpenalised. It is the view of IAS that the 
administrative and other failings of the Home Office are almost entirely responsible for delays not 
made necessary by the interests of justice. For example: 
 
• Non-attendance by Home Office Presenting Officers at First Hearings renders them virtually 
meaningless and prevents any attempt to resolve outstanding procedural issues at an early stage, 
before a full hearing. This causes more serious delays later in the process. 
 
• The Home Office regularly fails to send Presenting Officers to attend adjudicator hearings but 
follows a consistent policy of appealing decisions of adjudicators to allow appeals when no 
Presenting Officer was present. This is a clear and blatant abuse of process. 
 
The single easiest way to improve efficiency in the IAA without sacrificing fairness is to force the 
Home Office to put its own house in order. For too long the Home Office has been allowed to 
blame delay on appellants while its own incompetence has continued unchecked. Letters are often 
mislaid or fail to reach the file, files are only allocated to Presenting Officers at the last minute and 
in the mean time ‘care-taking’ arrangements are inadequate and Presenting Officers are often 
sent to court without the correct files. It is a frequent sight at IAA hearing centres to see 
Presenting Officers apologising profusely to adjudicators or to the Tribunal for the failure of the 
Home Office to comply with Directions. 
 
IAS also favours the introduction of a proper system of pre-hearing case management 
conferences. First Hearings have never fulfilled this function as neither the IAA itself, nor 
appellants’ representatives, nor the Home Office (which no longer even sends representatives) 
have taken them sufficiently seriously or used them as a means to resolve procedural issues or 
identify the main contentious issues in an appeal. 
 
4. WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY  
 
IAS takes the view that the Home Office has fallen into the trap of thinking constant structural 
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and legislative reforms can improve efficiency and quality, forgetting that it is the quality of 
decision-making – and therefore of the personnel involved – that lies at the heart of a credible 
system. All to often, the initial decision by the Home Office in an asylum case is a mere 
administrative formality and the ‘appeal’ is where the real assessment of the merits of a case 
occurs. IAS and other NGOs have long argued that better initial decision-making would enhance 
the credibility of the system and would reduce the need for costly and time-consuming appeals. 
 
Fairness within the IAA has already been sacrificed. Clear examples of this include: 
 
• The use of the ‘clearly unfounded’ certificate to remove an in-country right of appeal. The 
imposition of this certificate in any given appeal amounts to a unilateral decision by one of the 
parties to the appeal that the other party cannot fully exercise his or her right of appeal. 
 
• The service of decisions procedures for claimants with no further right of appeal, by which the 
IAA serves the decision on the Home Office only and the Home Office then serves the decision 
on the claimant. This procedure displays blatant bias towards one party and was criticised by 
Council on Tribunals on the grounds that ‘asylum seekers notified in this way would not have 
adequate opportunity to take advice (for example about judicial review) before removal’33 and 
that: 
 
 ‘…the task of sending decisions of a tribunal to the parties is eminently one for the 
 tribunal. If one party is entrusted with sending the decision to the other party, particularly 
 where the first party represents the State, there must be a danger of that party being seen 
 as, in effect, an agent of the tribunal. This is not conducive to perceptions of openness, 
 fairness and impartiality.’34  
 
It is also incompatible with Rule 2(2)(c) of the consultative draft of the Council On Tribunal’s 
Model Rules of Procedure for Tribunals (January 2003), which states that dealing with a case 
fairly and justly includes ‘ensuring, so far as is practicable, that the parties are on an equal footing 
procedurally’.35  IAS takes the view that this measure is equivalent to serving a determination 
allowing an appeal on the appellant and asking him or her to serve it on the Home Office or the 
Entry Clearance Officer. 
 
• The new adjournment regime, closure dates and fast-tracking procedures, which the Council on 
Tribunal’s said in its 2002 Annual Report were ‘liable to cause injustice and lead to more appeals 
and applications for judicial review’.36  
 
5. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION BOTH OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES 
                                                 
33 Council on Tribunals, Annual Report 2001/2002, chapter 7, paragraph 5 
34 Letter from the Council on Tribunals to the LCD, dated 30 Nov 2001 
35 Available via www.council-on-tribunals.gov.uk 
36 Council on Tribunals, Annual Report 2001/2002, chapter 7, paragraph 7 
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• London 
 
The Legal Services Commission takes the view that there is adequate provision of legal advice and 
representation in the London area. Even in London, it is the experience of IAS that many 
providers do not have the expertise or experience required to adequately represent clients or to 
undertake more complex stages of the process such as appeals to the Tribunal. The fact that there 
are now sufficient providers of legal services does not mean that those services are of adequate 
quality. Poor quality representation not only harms the individual claimants whose cases may fail 
as a result, it also leads to significant delays in the process and to repeat appeals and the abuse of 
the appeal system. 
 
 • Outside London 
 
There has always been a problem with providing legal services outside London in the field of 
immigration and asylum. The Government’s dispersal policy, under which asylum claimants are 
accommodated outside London and the south east, has led to a significant shortfall in 
representation. Frequent changes in government policy, dispersal areas and the concentration of 
asylum claimants have meant that it is impossible for providers of legal services to meet demand. 
Again, the erratic nature of government policy has hampered the provision of services to 
immigrants and asylum claimants. 
 
 • Detention estate 
 
The shortfall in the availability of legal services is particularly acute for claimants in detention, 
who are often left isolated and without legal advice. This point was identified as a serious concern 
by HM Inspector of Prisons in her recent report on the immigration detention estate. IAS has co-
operated with the provision of legal services to those in detention at Oakington and 
Harmondsworth and advocates the provision of on-site advice or funded advice surgeries on a 
wider scale. 
 
 
6. THE EXTENT TO WHICH "NON-SUSPENSIVE" APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
IAS is very experienced at presenting appeals on behalf of clients who reside outside the UK and 
are unable to attend the hearing of their appeal. In our view ‘non-suspensive’ appeals from out of 
country cannot provide an adequate right of appeal where the key question in determining the 
appeal is the credibility of the claimant, as is the case in many asylum claims. It is impossible for 
an adjudicator to form a reliable view on credibility of an appellant without seeing and hearing 
the appellant give evidence, as has been recognised on countless occasions by the Tribunal. 
 
No parallel can be drawn between entry clearance appeals and non-suspensive asylum appeals, 
because most entry clearance appeals turn either on documentary evidence of income or similar 
or on the evidence of the UK sponsor, who can attend the hearing. 
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The Council on Tribunals has also stated its concerns on non-suspensive appeals: 
 
 ‘…the provisions whereby appeals in respect of certain certificated asylum and human 
 rights claims may not be made while the appellant is in the UK seem to us to present 
 considerable practical problems and to be capable of leading to unfairness and injustice. 
 The requirement to conduct appeals from abroad will make it more difficult for 
 adjudicators to assess the evidence of appellants. It will also make it more difficult for 
 appellants to have face-to-face discussions with their advisers and to present their cases 
 satisfactorily. Costs will inevitably be greater. And there could be serious problems with 
 regard to the status and safety of tribunal users in the countries from which they are 
 appealing.’37  
 
IAS RECOMMENDATIONS 
 
• Improved initial decision making to give system greater credibility, reduce the need for appeals, 
and to focus those appeals that are necessary on the initial decision and issues raised, rather than 
having to start from scratch. 
 
• Overhaul of administration and management of Home Office Presenting Officer Units to 
reduce delays, enable appeal hearings to run more smoothly and reduce need for further appeals 
to the Tribunal. 
 
 • Rationalisation of appeals processes. 
 
• Serious thought should be given to wholesale reform of the application and appeals process, as 
opposed to the piece-meal tinkering normally undertaken by the Home Office. IAS advocates the 
introduction of a less adversarial system in which resources are ‘front-loaded’ into the initial 
application stage, making appeals less necessary and more credible. A claim for asylum should 
trigger an open-minded investigation into the claim, not the setting out of two opposing views 
and selection of one or the other. An examination of the Canadian model is instructive.  
 
Immigration Advisory Service 
28 April 2003 

 
 

Evidence submitted by JCWI (AIA 12) 
 
COMMITTEE ON THE LORD CHANCELLOR’S DEPARTMENT INQUIRY ON ASYLUM AND IMMIGRATION 

APPEALS 
 
JCWI is the leading, independent voluntary organisation working in the field of immigration, 

                                                 
37 Council on Tribunals, Annual Report 2001/2002, chapter 7, paragraph 12 
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asylum and nationality law and policy.  Established in 1967, JCWI provides expert legal advice 
and representation, runs training courses for solicitors and other practitioners, and undertakes 
research and analysis in all areas of immigration, asylum and nationality law and policy. 
 
 
1. THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT EFFICIENCY 

SAVINGS AND/OR IMPROVED THE QUALITY OF THE APPEALS PROCESS 
 
JCWI is very concerned with the way in which the appeals system has evolved in recent years. The 
possibility of providing a genuine forum for reviewing evidence and bringing a fresh mind to 
consider issues with rules and restrictions that work against exhaustive inquiry into the substantial 
nature of the facts. Our recommendation for a simplification of appeal procedures and a return to 
its originally envisaged role as a user friendly forum for appellants and for a more strongly 
developed culture of human rights to prevail across the system. 
 
“Reforms” over the past decade have overhauled the immigration and asylum legal regime on no 
less than five occasions (including the incorporation of the European Convention of Human 
Rights in domestic law which affects immigration and asylum law). JCWI is of the opinion that 
the frequency and speed by which the legislation has been changed in the past decade constitute 
one of the problems in terms of efficiency. There is a culture within the Home Office to change 
practice and procedure if it does not have the immediate desired effect, and the frequent changes 
have caused the system to become ineffective, inefficient and confusing. Legislation when enacted 
should be given time to work. Recent reforms in terms of non-asylum and asylum appeals in 
general, heralded an over complex system which has proved to be largely unworkable.  
 
The one stop appeal system, introduced by the Immigration and Asylum Act 1999 provides 
appellants with a single right of appeal and has tended to give such appeals an artificial character. 
The working of the “one-stop” system has confused all involved with it. It has unnecessary 
repetitions in its processes requiring disclosure by appellants of all their grounds for entering or 
staying in the UK preventing them from raising grounds late by a system of certificates. 
Supposedly one stop appeals were meant to offer appellants a “comprehensive” right of appeal in 
which all pertinent issues are dealt with in order to avoid any sequential appeal rights.  However, 
in practice this has affected quality decision-making, forcing appellants to make projections of the 
future, rather than focusing on the issues that are in contention at that moment in time.  
 
Another prominent ailment of the current appeal system is its shift from relative informality to a 
much more formal forum, resembling a heavy-weight judicial process, caused by an over-
complex system and its too legalistic approach. The strict interpretation of the Geneva and 
Human Rights Conventions, as well as a complex and ever-evolving body of case law, which now 
also includes jurisprudence from jurisdictions outside the UK, has forced appellants to seek legal 
advice rather than representing themselves.  Yet, despite best intentions, there has been no 
marked improvement in the quality of initial decisions, and the process is still rife with delay, 
especially in non-asylum cases. In addition, there is no guarantee to legal advice and 
representation, and legal advice appears to be short in supply (especially in the regions outside 
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London). 
 
The government has made it very clear in the past, but even more so recently, that it intends to 
reduce the number of asylum claims in the UK by implementing an ever more restrictive 
approach to asylum. In order to achieve this goal, the legislative measures brought into effect have 
focused on speedy, rather than just decision-making. The Nationality, Immigration and Asylum 
Act 2002 has implemented the most draconian legislation so far, and devised measures within the 
appeal system aimed at the speed of decision-making, but neglecting the important principles 
within any legal system of fairness and justice.  
 
Placing speed at the forefront of the appeal system, has created a situation where the system no 
longer enjoys the trust of the public it is meant to serve. If speeding up asylum applications and 
appeals was to have the effect of efficiency savings, then surely the past would have shown that 
this is an illogical presumption. The implementation of the one-stop procedure has not markedly 
improved the disposal of appeals. The certification categories in the 1999 Act resulted in many 
certified decisions being overturned by an adjudicator, or if upheld, overturned at judicial review. 
Speedy decision-making will always be at the cost of quality decision-making. The initial decision 
making process is flawed, which means that an ineffective decision will be at contention at an 
appeal hearing, causing undue delay.  
 
Our view is that the inescapable logic of fast-track is that there will also be a “slow-track”. 
Speeding up the asylum decision-making process will mean that this will be at cost of other 
appeals.  
 
JCWI also has concerns about the new statutory review provisions under the 2002 Act which only 
allows for appeals to be considered on the papers.  At the moment it is difficult to assess how this 
will work out in practice. We are aware that statutory review applications are not strictly 
analogous to paper applications for leave for judicial review because in the latter case it is possible 
to renew an application if refused with an oral hearing and even an appeal to the Court of Appeal. 
This will not be possible with the statutory review proceedings. We would therefore hope that 
judges will exercise the greatest caution when considering statutory review cases, and in these 
circumstances acknowledge that in cases of reasonable doubt the finding should be in favour of 
the appellant. However, if the refusal rate comes to match that of paper judicial review 
applications, we would be concerned that the interests of justice were not being properly served.  
 
2. THE COSTS TO PUBLIC FUNDS OF SUPPORTING NEW APPEAL STRUCTURES, SUCH AS THE ASYLUM 

SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
JCWI is of the view that the implementation of new appeal structures and complicating those 
already in place has led and will further lead to increased public expense. In recent years, the 
Immigration Appellate Authority (IAA) has expanded its resources to mirror the government’s 
efforts to relieve the south-east of the “asylum burden”. However, resources for the asylum 
seekers themselves still seem to be in London and the south-east in the main: legal representation, 
interpreters, medical facilities specific to the needs of asylum seekers as well as communities. 
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Dispersal has proved at times to be an impracticable measure for many appellants, who normally 
have no financial means and who may rely on attendance of other witnesses, to say nothing of the 
great inconvenience experienced by representatives and interpreters who incur long attendance 
hours and extensive travel costs.  
 
Support ought to be based on need, not on whether someone is the “ideal” (in the eyes of the 
Home Office) asylum seeker. There would be no need for asylum support adjudicators if claims 
for support were assessed as such. Resources should be available to where there is a need for 
them. The fact that Section 55 decisions are not subject to a hearing renders the whole system of 
asylum support adjudicators meaningless and will simply prompt numerous judicial reviews, 
impacting on the efficiency of the Administrative Court. 
 
JCWI welcomes the extension of legal aid to cover representation at appeals, however, we are 
concerned that the merits test is too restrictive, and for that reason many appellants still find 
themselves unrepresented.  
 
The government is currently focused on reducing numbers, disposal and expediency and; recent 
legislation is an obvious reflection of that focus.  As far as JCWI is concerned, this focus on 
expediency undermines the interests of justice and will not be cost effective. Oakington for 
example, which was set up to deal with fast track cases, is costing the taxpayer £18,000 per 
applicant (source: IAS). Many of the Oakington generated cases were still in the appeals system 
long after they were supposed to be disposed of according to Home Office plans. It is likely that 
the Home Office’s new project at Harmondsworth will also be a drain on the public purse but 
without generating the benefits the Home Office hopes to achieve, i.e. a quick turnover of appeals. 
Due to the restricted time limits to bring a case it is more than likely that initial decisions will be 
flawed causing delays at appeal hearings to sort out the mess.  
 
Non-suspensive appeals from abroad will add to the expenditure of video links and conferencing.  
 
It should be obvious that to reduce the cost of the appeal process as a whole would need a 
simplification of procedures. 
 
3. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
JCWI has raised concerns in the past that the IAA often appeared to enjoy too close a relationship 
with the Home Office. The IAA’s function is judicial and central to the notion of a democratic 
society that separation of powers should be maintained. The nature of the IAA has certainly 
become more complex in recent years. Comparing the IAA with other tribunal systems, such as 
the employment tribunals, the IAA does not adjudicate between two (more or less) equal civil 
parties, but in all cases has the state as one of the parties in dispute. Therefore it is all the more 
important that the IAA should operate freely as an arbiter, against clearly defined canons of law, 
and without favour. It is our view that the current system is weakened by the Home Office 
treating asylum cases in particular as an extension of the determination process. Certification, 
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“white list” cases are prime examples. Before such a case even reaches a court it is predetermined 
that such cases are (clearly or manifestly) unfounded, triggering tighter deadlines to make a 
claim, or an appeal, with limited appeal rights, or appeal rights that are “non-suspensive”. Such 
cases are prejudged as bound to fail, and the IAA therefore has limited scope to adjudicate merits 
properly. Public confidence in the system depends upon its perceived independence. 
 
The general institutionalised attitude toward asylum seekers and immigrants ought to change. 
The official rhetoric focuses on “bogus”, “abusive”, “economic migrants” and the ethos and 
training of Home Office staff seem to work toward exclusion. There is a pervasive culture of 
disbelief within the system and little respect for the trauma and fear surrounding asylum seekers. 
This makes it all the more necessary for adequate legal representation from the outset. The 
extreme focus on credibility and the culture of disbelief slows down the appeal process. The 
Immigration and Nationality Directorate ought to focus, as should the IAA in instances, on 
fundamental issues, not peripheral detail.  
 
Poor quality decision making is prominent throughout the system. This is caused by the sheer 
volume of cases, produced by backlogs in both Home Office and IAA, delays, and rise in 
applications.  To a great extent this is a matter for the Home Office, however is a feature too of 
the IAA. Initial decision making should be improved, and would be if all applicants were in fact 
represented from the outset of the asylum procedure. JCWI believes that applicants should be 
accompanied by a legal representative at interviews (that is if they are able to instruct one prior). 
It is now upon the appellant to make a claim as soon as they arrive in the country, when they do 
they may be detained, dispersed to areas outside London, or required to report for interview in a 
matter of days. This prevents applicants from access to legal advice, leading to the majority of 
applicants being unrepresented. When lawyers do accompany their clients to interviews, they are 
prevented from actual contributions to the process. There must be an acknowledgement on the 
part of the Home Office and the Immigration Service, as there is on the part of the police, that the 
role of a good adviser is to assist all parties by intervening where necessary and directing the 
course of the interview where appropriate.  
 
4. WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY 
 
The relevant procedure rules have sought to extend the procedures that focus on the disposal of 
asylum and non-asylum appeals rather than on serving the interests of justice. The recent 
Immigration and Asylum (Procedure) Rules 2003 is a prime example of this notion. This has 
made the IAA inflexible. We are particularly concerned that the recent 2003 Procedure Rules 
include a statutory “closure date” by which an appeal has to be heard without the possibility of 
any adjournments after this date has passed. This does not only prevents justice, but it fails to take 
into account that it is frequently not due to the appellant or his/her representative that there is 
delay. From our experience, the Home Office has been known to ignore directions, to fail to 
provide a presenting officer at hearing, or to ignore issues that were brought to their attention 
prior to any appeal taking place. We are of the view that adjournments always should be given if 
it serves justice. To completely bar adjournments undermines this principle.  
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In addition adjudicators should use their powers to sanction the Home Office more often in case 
of non-compliance.  
 
The 2003 Procedure Rules also introduce a reduced time limit to appeal in detained cases. Just 
because a person is detained, this does not automatically mean that the merits of the claim 
warrant a tighter deadline. Detained people already face obstacles in obtaining competent legal 
advice and representation. The tightened deadline will exacerbate this problem. 
 
 
5. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION BOTH OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES 
 
There is no guarantee of legal representations and many find themselves without at non-asylum 
and asylum appeals. Over-complicated procedures effectively prohibit a person from representing 
themselves.  
 
People who are detained find it even more difficult to access competent legal advice, yet they are 
subject to even tighter deadlines. Many lawyers are reluctant to represent those in detention 
because of the added travel and attendance costs,  the stricter time scales, and the presumption 
that if someone is detained their case may lack in merit.  
 
The implementation of accelerated procedures has a detrimental effect on issues such as access to 
quality legal advice and decision-making. Having tightened the legal aid merits test, this will only 
make matters worse. 
 
Legal advice and interpreting services are still mainly London-based. Approximately 30% of 
asylum cases have representation emanating from London. The regions have received increased 
resources for the Home Office and IAA but are unable to keep up with advice services in response 
to increased demand. 
 
In terms of interpreting services it is known that both the IAA and the Home Office have to work 
with a limited pool of interpreters, especially in the regions, resulting in the same interpreters 
who work for the Home Office appearing in appeal hearings and vice versa. This does not serve 
justice! 
 
6. THE EXTENT TO WHICH “NON-SUSPENSIVE” APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
JCWI is extremely concerned about the non-suspensive appeal rights implemented by the 2002 
Act. Once again, speed rather than fairness has been made a priority. To rely on a presumption of 
safety in certain asylum cases is a dangerous notion. In-country appeal rights ought to be an 
essential safeguard, a court ought to rule on a removal, based on individual merit to prevent 
people being returned to countries where they may be at risk. We are of the view that all cases in 
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which there is an issue of protection, should trigger an appeal right from within the UK.  
 
An appeal right from abroad will provide real obstacles to appellants in terms of legal advice and 
representation, even if they do have representation, there will be obstacles in terms of contact 
between appellant and lawyer, evidence gathering, taking statements etc.  
 
A right of appeal from abroad flies in the face of basic principles of law and human rights, and 
breaches the UK’s obligations under the 1951 Geneva Convention and the European Convention 
of Human Rights.  
 
JCWI’S CONCLUDING OBSERVATIONS: 
 
• Early access to legal advice will speed up the process and leads to better quality decision making 
from the outset. There should be a guarantee to legal advice from the outset.  
• The current appeal system is not sufficiently user-friendly and too complex which means that 
only expert lawyers, adjudicators and Presenting Officers can deal with cases substantively. 
Training on all fronts should be improved. The quality is too uneven. 
• IAA Adjudicators and Tribunal members should be recruited for their expertise, their 
understanding of human rights issues and their cultural awareness. Too many appointments are 
of low calibre. 
• If the IAA is to function effectively as a truly independent decision-making body it must have a 
wider jurisdiction. It must be able, where appropriate, to review discretion and to make 
recommendations that carry more weight.  
• The government is wedded to the retention of fast track (expedited) appeals, at the same time 
indicating a desire to speed up the rate of disposal of all appeals. This is an acknowledgement of 
failure. The inescapable logic of fast-track is that there will also be a “slow-track”. 
• The IAA and the Home Office should only focus on issues that are in contention at the time, 
rather that having to look at issues that may be at play in the future as and when removal takes 
place. One stop appeals are too artificial which detract from the quality of decision making. 
• We are convinced that attempts to speed up the system by curtailing rights of appeal will 
backfire: in the past, fast-track appeals could simply leapfrog the IAT to Judicial Review. The fast-
track system should be scrapped as it is based on, amongst other things, nationality, which is a 
deeply discriminatory as well as an inefficient system.  
• Fast-tracked applications are prejudged as bound to fail, and the IAA therefore has limited 
scope to adjudicate merits properly. 
• If wasteful reliance on the IAA is to be avoided, opportunities must be made for appellants and 
representatives to address issues of concern with the Home Office before a final decision. Matters 
in issue ought to be addressed between the parties before the hearing. Far too much court time is 
wasted going over issues that need not be in contention. The problem is that a representative 
cannot know whether everything raised remains an issue or whether certain matters, whether or 
not specifically addressed in the Home Office’s refusal letter or explanatory statement may be 
taken as agreed.  
• The role of Home Office Presenting Officers must be clarified. They must have the authority to 
concede points or entire cases, where appropriate.  
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•The overriding emphasis given by the Home Office to questions of credibility in turn puts 
credibility at the heart of the adjudicator’s deliberation and undermines their judicial function.  
• Appeals should not be disposed of “on the papers” if the principal issue to be resolved is the 
Home Office’s allegations of an appellant’s credibility. In addition, appellants should have the 
right to be heard in all circumstances. 
• The nature of the IAA’s decision making should also be clarified in terms of the date on which 
matters are considered. Currently, a distinction exists between asylum and non-asylum appeals. 
At asylum appeals, the facts in issue are those at the date of the hearing, whereas in non-asylum 
appeals it is at the date of the respondent’s decision. The logic of this distinction is hard to 
understand. For example, in many family settlement appeals against entry clearance refusals, the 
appeal looks to the future as much as it does in asylum appeals. In asylum appeals future risk 
upon return to the country of persecution is assessed. By the same token, in non-asylum appeals, 
post decision facts should be admissible in appropriate cases. 
• Adjudicators should make more use of powers to make directions on both parties, including the 
Home Office who is given directions far less and often ignores them. Adjudicator’s must also be 
given clearer powers and be encouraged to use them to invoke sanctions against the Home Office 
for non-compliance with directions, as they may do against appellants. 
• We are of the view that adjournments always should be given if it serves justice. To completely 
bar adjournments will undermine this principle.  
• Time limits are too short to permit justice and must be reviewed. This especially relates to fast 
track cases.  
 
Joint Council for the Welfare of Immigrants 
April 2003 

 
 

Evidence submitted by the Council on Tribunals (AIA 13) 
 

COMMITTEE ON THE LORD CHANCELLOR’S DEPARTMENT ASYLUM AND IMMIGRATION APPEALS 
 
1. This memorandum by the Council on Tribunals is submitted to the Committee on the Lord 
Chancellor’s Department to assist the Committee’s inquiry into the immigration and asylum 
appeals process. 
 
2. The Council was set up by the Tribunals and Inquiries Act 1958 and now operates under the 
Tribunals and Inquiries Act 1992. The Council’s main statutory function is to keep under review 
the constitution and working of the tribunals under its supervision and, from time to time, to 
report on them. Included among the 80 or so tribunal systems under the Council’s general 
supervision are the immigration adjudicators, the Immigration Appeal Tribunal, the asylum 
support adjudicators and the Immigration Services Tribunal (but not the Special Immigration 
Appeals Commission). 
 
3. The Council must be consulted before procedural rules are made for any tribunal under its 
supervision. The Council must make an Annual Report to the Lord Chancellor and the Scottish 
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Ministers, which is laid before Parliament and the Scottish Parliament. Over the past 10 years, 
with four major Acts of Parliament dealing with asylum and immigration appeals (1993, 1996, 
1999, 2002) and several sets of procedural rules associated with them, the topic has featured 
prominently in the Council’s Annual Reports (in particular 1992/93, pp.33-36; 1994/5, pp.14-18; 
1995/96, pp.29-32; 1998/99, pp.9-15; 1999/2000, pp.39-41; 2000/01, pp.19-20; 2001/02, pp.28-31: 
the Council will supply extracts if desired). 
 
4. Each year the Council carries out a programme of visits to tribunal hearings. In the last year all 
the tribunal systems under the Council’s supervision that operate in the field of asylum and 
immigration have been visited, some of them several times. The Council also maintains regular 
links with the tribunal judiciary and administration. Council members’ impression from visits is 
that hearings are generally well conducted and that the quality of adjudication is high. Training 
provision also seems to be good. However, the Council retains some significant concerns about 
the fairness of the system as a whole which are reflected in the comments below. 
 
5. The paragraphs below comment on the matters to which the Committee is paying particular 
regard. 
 
THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT EFFICIENCY SAVINGS 

AND/OR IMPROVED THE QUALITY OF THE APPEALS PROCESS 
 
6. In the field of asylum and immigration the picture can change very rapidly and it is not always 
easy to gauge the effect of recent reforms. However, in the Council’s view the following have been 
conducive to the efficiency and, possibly in the case of the second and third bullet points, to the 
quality of the appeals process: 
 
 • appointment of additional judiciary 
 • improvement in quality of representation 
 • improvement in quality of interpreters 
 • separate buildings for adjudicators and the IAT 
 • use of technology, e.g. video link 
 
THE COSTS TO PUBLIC FUNDS OF SUPPORTING NEW APPEALS STRUCTURES, SUCH AS THE ASYLUM 

SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
7. During the preparation of the legislation leading to the Immigration and Asylum Act 1999, the 
Council questioned the need for a separate adjudication system for asylum support appeals. The 
Council thought that there could be considerable advantages in incorporating the new appeals 
into an existing system, such as that under the Social Security Act 1998. The Council also thought 
that the appointment of the adjudicators by the Secretary of State was not conducive to the 
perception of the independence and fairness of the appeals system. The Council expressed the 
view that asylum support adjudicators should be qualified lawyers appointed by the Lord 
Chancellor. The Council also advocated a further right of appeal to the High Court on questions 
of law. However, the Council has been impressed by the way in which the asylum support 
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adjudicators have approached their work. The Council has supported the Chief Asylum Support 
Adjudicator in her efforts to obtain improvements to the procedural rules in order to relax the 
rigidity of time limits and enhance case management powers. 
 
8. The Council supported the extension of legal aid in asylum and immigration cases. In the 
Council’s view, good quality advice and representation (not necessarily provided by lawyers) 
makes an important contribution to the fair and efficient disposal of cases. 
 
THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
9. The Council’s view is that better quality decision making at first instance, speedier and better 
preparation of appeal papers by the Home Office, and the presence of a well-briefed Home Office 
Presenting Officer at every hearing, would all increase the efficiency of the IAA and enhance 
fairness at the same time. On a number of recent visits the Council has been aware of the 
difficulties caused for adjudicators, the IAT and appellants by either the absence of the HOPO or 
the late delivery of appeal papers by the Home Office. 
 
10. The Council believes that there may be scope for shorter determinations by adjudicators. 
 
WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY 
 
11. As indicated above, the Council has been consulted on several sets of procedural rules over 
the past ten years. Matters that have caused the Council concern include the extreme shortness of 
time limits and the limitations on the right to an oral hearing. On the other hand, the Council has 
strongly supported the enhancement of case management powers. 
 
12. The Council was most recently consulted on the Immigration and Asylum Appeals 
(Procedure) Rules 2003, S.I. 2003/652 (the Principal Rules) and the Immigration and Asylum 
Appeals (Fast Track Procedure) Rules 2003, S.I. 2003/801. 
 
13. So far as the Principal Rules are concerned, the Council’s comments on the draft rules 
included the following: 
 
 • opposition to the new 5 day time limit for detained cases: shortening time limits 
increases the risk of injustice; it is unclear that even the very best administrative arrangements 
can ensure that all appellants are treated fairly, as opposed to efficiently; the appellant may well 
not speak English, may be wholly unfamiliar with British institutions, and may be a refugee from 
state-sponsored violence who has suffered severe trauma 
 • concern about decisions on late appeals and preliminary issues normally being made 
without a hearing; hearings enable points to be properly argued and reduce the risk of injustice 
 • reservations about requirement for adjudicators to set closure date when a hearing is 
adjourned; this is close to fettering judicial discretion 
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 • surprise at removal of IAT’s power to review a decision refusing leave to appeal; review 
is a quicker and cheaper way of putting matters right when a mistake occurs than an application 
to the Administrative Court (or Court of Session) and remittal 
 • opposition to draft provisions on certificates of no merit: there is the danger of 
representatives refusing to represent appellants because of the risk they might be lying or telling 
less than the whole truth 
 
While the Council’s comments on these and other matters prompted changes to the Rules as 
made (e.g. a “vexatious or unreasonable” test for certificates of no merit), the Council believes 
that the balance between fairness and justice on the one hand and efficiency on the other is 
weighted too much in favour of efficiency. 
 
14. On the Fast Track Procedure Rules, the Council’s main additional areas of concern are the 
inherent unfairness in having different procedures for different cases, the criteria for selection for 
the pilot scheme (and presumably for the scheme itself should it be introduced more generally), 
and the criteria to be applied in assessing the success of the pilot. As regards the very short time 
limits, the Council is strongly of the view that 2 days is far too short a time in which to give notice 
of appeal in proper form, with grounds. The Council has sought assurances that interpreters and 
independent legal advisers will always be available. The Rules only came into force on 10 April 
2003 and the Council is not yet in a position to judge how well they are working. 
 
WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES 
 
15. The Council attaches great importance to the availability of legal advice and representation 
(not necessarily provided by lawyers). As mentioned above, the Council welcomed the extension 
of publicly funded support in this area. The Council also supported the regulatory system 
introduced by the Immigration and Asylum Act 1999 and the establishment of the Immigration 
Services Tribunal. The Council has gained the impression that standards of legal advice and 
representation have been improving. However, the Council is concerned that instances of poor 
standards persist, as is evident from recent decisions of the courts. The Council is also concerned 
that provision is somewhat patchy and inclined to be concentrated in particular geographical 
areas. The Council would have serious misgivings about any moves to curtail the availability of 
publicly funded advice and representation in the field of asylum and immigration. 
 
16. So far as interpretation is concerned, the Council thinks that professional standards have 
improved. However, in the Council’s view it is an important part of the interpreter’s job to 
provide interpretation to appellants throughout the proceedings. It is not simply a matter of 
interpreting the evidence of witnesses. Council members continue to observe cases where 
interpreters, though present, fail to provide “whispered” interpretation during the course of 
argument and submissions. Occasionally the interpreter is absent at times when evidence is not 
being given. The Council has also noted that difficulties can arise where the language used for 
interpretation is not the first language of the appellant. 
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THE EXTENT TO WHICH “NON-SUSPENSIVE” APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
17. In commenting on the Nationality, Immigration and Asylum Act 2002, the Council expressed 
concern about the provisions whereby appeals in respect of certain certificated asylum and 
human rights claims may not be made while the appellant is in the UK. This seemed to the 
Council to present considerable practical problems and to be capable of leading to unfairness and 
injustice. The Council thought that the requirement to conduct appeals from abroad would make 
it more difficult for adjudicators to assess the evidence of appellants. It would also make it more 
difficult for appellants to have face-to-face discussions with their advisers and to present their 
cases satisfactorily. Costs would inevitably be greater, and there could be serious problems with 
regard to the status and safety of tribunal users in the countries from which they are appealing. 
The very low success rate in the few appeals so far has not allayed the Council’s concerns on this 
score. 
 
18. On the subject of appeals from abroad, the Council welcomed the abolition of fees for family 
visitor appeals. In commenting on the provisions of the Immigration and Asylum Act 1999, the 
Council had expressed concern that charging a fee for these appeals could make it difficult for 
some people to contemplate launching an appeal, even though the fee would be refundable if the 
appeal succeeded. 
 
April 2003 
 

 
Evidence submitted by the Immigration Law Practitioners’ Association (AIA 14) 

 
IMMIGRATION LAW PRACTITIONERS' ASSOCIATION RESPONSE TO INQUIRY INTO ASYLUM AND 

IMMIGRATION APPEALS 
 
ILPA responds to the issues for inquiry as follows: 
 
1. THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT EFFICIENCY 

SAVINGS AND/OR IMPROVED THE QUALITY OF THE APPEALS PROCESS 
 
• As the Committee will be aware, the new appeals provisions are contained in Part 5 of the 
Nationality, Immigration and Asylum Act 2002.  Under commencement provisions, the majority 
of the new appeals provisions apply to cases where the primary Home Office/Immigration 
Service/Entry Clearance Officer's decision has been made on or after 1 April 2003 [see The 
Nationality, Immigration and Asylum Act 2002 (Commencement No 4) Order 2003].  Thus, the 
new provisions are not effective at the moment: the Immigration Appellate Authority is still 
dealing with cases where the primary decision pre-dates 1 April 2003.  Consequently, it is 
currently impossible to measure the effectiveness of Part 5 of the 2002 Act. 
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2. THE COSTS TO PUBLIC FUNDS OF SUPPORTING THE NEW APPEALS STRUCTURES, SUCH AS THE 

ASYLUM SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
• ILPA has no expertise on purely budgetary issues.  However, we see absolutely no reason why 
the new appeals provisions should increase the costs of an average appeal before the Immigration 
Appellate Authority or the Asylum Support Adjudicators.  It is imperative that adjudicators fully 
understand the new appeals provisions, so as to reduce the risk that they make legal errors that 
need to be corrected on appeal to the Immigration Appeal Tribunal or on judicial review, which 
would increase the costs of an individual case.  
 
 
3. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITY COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
• ILPA does not accept that the IAA provides an inefficient system.  We believe that IAA staff 
work hard and diligently.  In our experience, the majority of cases are listed and disposed of 
within a reasonable time of the IAA being seised of the appeal.  Procedure Rules lay down 
constraints on an adjudicator's powers to adjourn a case.  We believe that adjudicators ought to 
be trusted as being able to ensure the expeditious progress of appeals.   
 
• We are concerned that measures to increase the IAA's efficiency should turn out in fact to be 
measures to promote the speedy removal of asylum seekers from the UK, currently a burning 
policy issue.  It is not the role of the IAA to promote or concern itself with removal of asylum 
seekers from the UK.  The IAA is a judicial body and should exercise judicial independence.  It 
must not concern itself with policy issues which are the domain of the executive branch of 
government.   
 
• We are concerned that the IAA should not equate efficient proceedings with speedy 
proceedings.  Several current practices appear to put the emphasis on completion of appeal 
proceedings in as short a time as possible.  For example:  
 

∼ Overlisting of cases: ILPA members regularly appear in immigration courtrooms where as 
many as four substantive appeals are listed for hearing in one day.  On the one hand, from 
the perspective of the IAA, the listing of large numbers of cases may be the most efficient 
way of getting cases through the system.  On the other hand, it is clearly impossible for an 
adjudicator to hear four appeals and so cases are regularly adjourned for lack of time.  It is a 
waste of time and money for an appellant to attend court only for his/her case to be 
adjourned for lack of court time.  Overlisting represents a partial and narrow approach to 
efficiency.  It fails to take account of other factors, such as wasted costs, which are relevant 
to the overall efficiency of the appeals system for the public purse. 

 
• ILPA strongly supports an efficient appeals system.  In particular, it is in the interests of refugees 
to have their status determined as expeditiously as possible so that they can begin the difficult task 
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of integration into our society.  However, efficiency must not be at the expense of fairness.  The 
Committee will agree that our justice system has traditionally upheld the highest standards of 
fairness and justice.  Asylum seekers and other migrants must be seen worthy of the same 
standards as any other person in our society.   
 
4. WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY 
 
• ILPA has grave concerns that procedure rules are increasingly a vehicle for speedy disposal of 
appeals rather than for fair hearing.  We are not saying that the majority of asylum seekers and 
other migrants do not at present receive a fair hearing.  We are saying that recent procedure rules 
appear to chip away at fairness and justice.  Yet, standards of fairness and justice must be retained 
by the judiciary, notwithstanding pressure from the executive branch of government to remove 
failed asylum seekers from the UK.   
 
We set out two recent examples where fairness, or the perception of the IAA's independence, 
appear to be secondary to Home Office asylum policy for speedy removal of asylum seekers: 
 
• The Immigration and Asylum Appeals (Fast Track Procedure) Rules 2003 
 
The new fast track appeals system came into effect on 10 April 2003.  It applies potentially to all 
asylum claimants from a range of countries including Sri Lanka and Turkey.  Fast track claimants 
will be detained at Harmondsworth.  The current timetable for processing fast track cases is about 
19 days from the claimant's arrival at Harmondsworth to exhaustion of IAA appeal rights.  We 
wish to make the following comments, concentrating on the IAA's role in the fast track system, 
which is governed by the Fast Track Procedure Rules:  
 

∼ There was no consultation on the fast track procedure or on the accompanying procedure 
rules.  ILPA became aware of the system in piecemeal fashion, so that we were unable to 
advise our members about this potentially far-reaching development.  As a major 
stakeholder, we were surprised not to be consulted.  It is ultimately inefficient for the 
Government to fail to keep major stakeholders informed of important developments.  By 
preventing dissemination of information and by hindering stakeholders' ability to prepare 
properly for change, the prospects of a smooth and efficient change-over to the new scheme 
are reduced.    
∼ The Immigration and Asylum Appeals (Fast Track Procedure) Rules were initially very 
difficult to access on the internet.  At a briefing meeting organised by the Legal Services 
Commission on the fast track scheme on 3 April 2003, a representative of the LCD 
apologised that the route to the Rules on the internet hindered simple access.  He stated that 
the LCD would take steps to make the Rules easier to find on the internet.  ILPA believes 
that the interests of open justice are not served if procedure rules are introduced at short 
notice and even after that are difficult to find on the internet.  We add that the Immigration 
and Asylum Appeals (Procedure) Rules 2003 were also extremely difficult to find on the 
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internet until very close before they came into force.    
∼ The only plausible motivation for having fast track appeals must be to aid the speedy 
removal of failed asylum seekers from the UK.  The fast track appeals rules make sense from 
no other point of view.  Aiding the removal of asylum seekers from the UK is not a 
legitimate objective of an independent immigration judiciary.  It is constitutionally dubious 
for the LCD, which is the guardian of the judiciary, to design procedures geared towards 
implementation of the executive's policy on asylum seekers.  It is impossible for the 
judiciary to appear even- handed between the parties if the LCD appears to have become 
entangled in Home Office policy issues.  
∼ The fast track scheme appears to have been the result of co-operation between the Home 
Office, the LCD and the Legal Services Commission.  We suggest that co-operation of this 
sort has serious constitutional ramifications, for the sorts of reasons set out above.  It does 
nothing to promote the appearance of separation of powers.   
∼ The Legal Services Commission has set up a duty scheme for solicitors to represent 
persons who are processed through the fast track.  We understand that the LSC will contact 
an approved solicitor directly and allocate a fast track case to him/her.  We have 
reservations about the propriety of the LSC, as a funding body, getting involved in 
allocation of solicitors to clients.   
∼ The quality of legal representation is highly likely to suffer under the fast track scheme.  
Only two days are allowed for submission of grounds of appeal to an adjudicator.  Giving 
notice of appeal is a serious matter and requires care and attention.  The hearing must be 
listed within a further four days.  By that time, a solicitor will be expected to have all 
documents for the case, including medical or other experts' reports and to have found and 
instructed counsel.  This amounts to a great deal of work.  We query whether such work can 
be done to the sort of standard which serves clients' interests and indeed the public interest.  
We are concerned that experienced and skilled solicitors and counsel will simply be unable 
to work to these sorts of timetables: please see also response to question 5 below.  
∼ The countries on the fast track list do not always yield simple cases.  For example, ILPA 
members regularly represent both Sri Lankan Tamils and Turkish Kurds who are victims of 
torture and who suffer post-traumatic stress disorder.  The added complexities which these 
cases raise make us very doubtful that they can receive a just and fair hearing within the fast 
track timetable.    

 
• Applications for extension of time to appeal to an adjudicator: Immigration and Asylum 
Appeals (Procedure) Rules 2003 paragraph 10 
 
Under the new Procedure Rules, an adjudicator must decide whether to extend time for appealing 
without an oral hearing.  In determining an application to extend time, an adjudicator will 
consider any explanation from the appellant about why notice of appeal was late.  It is doubtful 
that an adjudicator can properly assess the credibility of the appellant's account of events without 
an oral hearing.  We believe that it is unsafe and unfair for a party to be deprived of an appeal 
right, without any opportunity to put his case for extension of time at an oral hearing.   
In our experience, the IAA is not swamped with applications for an extension of time: oral 
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hearings on this issue do not take up a disproportionate amount of adjudicators' time. 
We note that the draft rule contained provision for an adjudicator to fix a hearing in exceptional 
cases if the interests of justice required it.  This provision was removed from the final rule.  Yet, 
adjudicators ought to be trusted to exercise discretion to fix an oral hearing wisely: there is no 
reason to suppose that, if given such a power, adjudicators will exercise it in a way which slows 
down the proper consideration of appeals. 
Furthermore, determination of the timeliness of an appeal is a serious and substantial issue.  It is 
not in the interests of open, public justice for it to be determined other than by way of an open 
hearing. 
We draw attention to the Council on Tribunals Model Rules of Procedure for Tribunals, 
consultative draft, January 2003, rule 29(3): 
 
"The Tribunal may decide the question, and also dispose of the case, without an oral hearing, but, 
in each case only if- 
 
(a) the parties so agree in writing, 
(b) the Tribunal has considered any representations made by them, and 
(c) there is no important public interest consideration that requires a hearing in public".   
 
We also direct attention to the Council on Tribunal's notes to rule 69 of its draft model rules: 
 
" 'Publicity of proceedings' (together with 'knowledge of the essential reasoning underlying the 
decisions') was regarded by the Franks Committee as a requirement of openness - one of the three 
basic characteristics which tribunals should exhibit…'Publicity keeps the judge himself while 
trying under trial': Bentham." 
 
We submit that costs and administrative convenience should not prevail over public scrutiny of 
the administration of justice.  Nor do we see that this rule will assist in the objective of ensuring 
that asylum and other applications are processed as swiftly as possible.  It represents an 
unnecessary interlocutory stage in the process.  Further, the question whether time ought to be 
extended should be judged in the context of the merits of the case.  We would recommend the 
approach adopted in other tribunals, namely that the question of whether an appeal is in time 
should be taken at the main hearing.   
 
5. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION BOTH OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES 
 
• ILPA is concerned about the shortage of quality legal representation for asylum seekers and 
migrants, especially outside London and the south east.   
 
• Many of our members are severely stretched and run to full capacity almost all the time.  They 
work long hours, often for comparatively little reward.  There is generally a feeling of crisis about 
the future.     
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• We suggest that there are a number of serious disincentives for solicitors' firms to start up or 
expand their immigration departments: 
 
 - Constant changes in immigration law and practice  
 - The feeling that the future of public funding is precarious 
 - The administrative and other complexities of funding by way of Controlled Legal 
 Representation 
 - Tight deadlines eg 10 working days to file grounds of appeal to the Immigration  Appeal 
 Tribunal 
 - Large amounts of non-billable work eg researching country information on the 
 internet and preparation of Bundles 
 - Increased workloads as a consequence of the increasing formality of IAA  proceedings, 
 which are now barely distinguishable from proceedings in the ordinary courts.     
 
• Our members outside London may experience difficulties in obtaining a suitable interpreter.  
There is not a notable problem in London.  We stress the value of solicitors using professional, 
qualified interpreters as adding efficiency to the overall progress of an asylum appeal.  Non-
professional interpreters may be unscrupulous, because they are concerned to make as much 
money as possible from asylum seekers.  Non-professional interpreters have less skill and make 
mistakes of interpretation which are then costly to rectify.  Professional interpreters perform a 
skilled and valuable job.   
 
6. THE EXTENT TO WHICH NON-SUSPENSIVE APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
• During the passage of the Bill, ILPA consistently and strongly opposed the introduction of non-
suspensive appeals.  We supported the speeches of Lord Lester of Herne Hill QC, Lord Goodhart 
QC, Lord Archer of Sandwell QC, Lord Mayhew of Twisden QC and Lord Judd.  We refer the 
Committee to the speeches of their Lordships on this issue at Committee, Report and Third 
Reading.   
 
• There must be the risk that a person appealing abroad, from the country of feared persecution, 
will be unable to give proper instructions to an English solicitor.  This would prevent an appeal 
from being prepared as thoroughly and effectively as in other cases.  The practical obstacles are 
obvious and serious.  The utmost scrutiny should be applied to Home Office decisions to add to 
the list of countries that can yield non-suspensive appeals.   
 
• We suggest that there have so far been too few non-suspensive appeals for any conclusions to be 
drawn about the efficacy of this new regime.  There have certainly been too few appeals to 
conclude that the risk of refoulement of refugees is minimal. 
 
April 2003   
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Evidence submitted by the Lord Chancellor’s Department (AIA 15) 
 
EXECUTIVE SUMMARY 
 
1. The Lord Chancellor’s Department is working jointly with the Home Office to deliver the 
Government’s strategy on asylum and immigration. Within the process the Lord Chancellor’s 
Department is responsible for the delivery of an efficient and effective appeals system which is 
independent of the original decision-maker and which meets the Lord Chancellor’s Departments 
overall aim of justice. Policy on asylum appeals is developed jointly between the Lord 
Chancellor’s Department and the Home Office.  
 
2. The Immigration and Nationality Department of the Home Office  (IND) is responsible for 
government policy on immigration and for decisions on asylum and immigration applications. 
Appeals against these decisions are made to the Immigration Appellate Authority (IAA) which is 
part of the Court Service, an Executive Agency of the Lord Chancellor’s Department. The IAA 
has two tiers of appeal: the adjudicators and the Immigration Appeal Tribunal (IAT). 
 
Key Achievements 
  
3. Key Achievements of the appeals system in the last year have been: 
 
• Implementation and evaluation of an expedited appeals process for manifestly unfounded cases 
under the 1999 Act;  
 
• Expansion of the appeals system from 32 courtrooms in April 2000 to 153 courtrooms in June 
2003 thereby increasing capacity to 6,000 asylum appeals per month  
 
• Effective introduction of a non-suspensive appeals system for asylum cases certified as clearly 
unfounded  
 
• Setting up a pilot to fast track decisions and any resulting appeals made on asylum applicants 
held in detention at Harmondsworth 
 
• Development of a new statutory review system in the Administrative Court to deal more swiftly 
with challenges to refusals of permission to appeal to the Immigration Appeal Tribunal  
 
• An expedited process for judicial review applications aimed at preventing applications made 
solely to delay removal.   
 
Overall Aim and Target 
 
4. The Government's objective is to develop a clear, workable and robust asylum system that 
embraces those with a right to settle in the UK but that quickly identifies and processes those who 
have no genuine right to be here. The immediate challenge is to reduce the number of unfounded 
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asylum seekers coming to the country.  
 
5. For the three year period beginning 2003, the Lord Chancellor’s Department and Home Office 
have been set a joint Public Service Agreement Target (PSA) for the asylum system detailed at 
Diagram A below. 
 
Diagram A 

 
Delivery Priority 5: To ensure an efficient asylum process 
 
PSA target 7:  
 
Focus the asylum system on those genuinely fleeing persecution by taking speedy, high quality 
decisions and reducing significantly unfounded asylum claims, including by: 
 
• Fast turnaround of manifestly unfounded cases; 
• Ensuring by 2004 that 75% of substantive asylum applications are decided within 2 
months; and that a proportion (to be determined) including final appeal, are decided within 6 
months; and 
• Enforcing the immigration laws more effectively by removing a greater proportion of 
failed asylum seekers 

 
 
Delivery Structure 
 
6. To ensure effective delivery of the target, the Home Office and the Lord Chancellor’s 
Department have identified six separate work strands or sub programmes, which are essential for 
successful delivery of the asylum process.  The sub programme structure is detailed in Diagram B 
below. A Programme Board representing all key delivery stakeholders manages each of the sub 
programmes. A joint Home Office LCD main Programme Board ensures that the sub 
programmes work together to achieve the overall strategy. 
 
Diagram B 

 
 

ASYLUM AND IMMIGRATION DELIVERY 
 
 
 
 
Secure Borders 

Intake 
Reduction 

Asylum 
Decisions and 

Appeals 

Removals/ 
Detention 

Asylum 
Support 

Managed 
Migration 

Organised 
Crime 



 81

          
    

 
     
7. A brisk and robust decision and appeal process is essential to the delivery of justice: justice 
delayed is justice denied. For those asylum seekers recognised as refugees, an early resolution of 
their claim is an end to anxiety and enables them to start life in their new country afresh. But for 
those who have less well founded claims and who are coming to this country to work illegally, or 
to claim welfare benefits, better and faster processing is essential to minimise the opportunity for 
abuse. It is also possible that it may deter unfounded claimants from coming to the UK in the first 
instance - but the impact is very difficult to gauge accurately.   
  
INTRODUCTION 
 
1. The United Kingdom as a signatory to the Geneva Convention 1951 has an obligation to 
protect those who flee persecution while protecting our national boundaries and nationality. The 
Government's objective is to develop a clear, workable and robust asylum system that provides 
refuge to those with a well-founded fear of persecution but that quickly identifies and processes 
those who have no genuine right to be here. 
 
Lord Chancellor's Department  
 
2. The Lord Chancellor's Department’s responsibilities are justice, rights and the constitution. 
The Department provides access to the justice system through its administration of the courts 
and the provision of legal services. It supports the Lord Chancellor in the appointment of judges, 
Queen's Counsel, magistrates and tribunal Chairmen and members.  
 
3. The Court Service is an executive agency of the Lord Chancellor's Department, providing 
administrative support to courts and tribunals in England and Wales. The Immigration Appellate 
Authority (IAA), part of the Tribunals Group of the Court Service, manages the asylum appeals 
system. Immigration and asylum policy is a reserved matter following devolution so the Lord 
Chancellor is also responsible for the immigration courts in Scotland and Northern Ireland.  
 
4. The Legal Services Commission is a non-Departmental Public Body which provides access to 
publicly funded legal advice, assistance and advocacy to asylum-seekers who pass a means test 
and whose case passes a merits test 
 
5. The objective of the Lord Chancellor's Department is justice - to provide a system- in this case 
an asylum appeals system - that is fair, effective and recognised as such.  The appeals process can 
not be developed in isolation from wider immigration process and LCD therefore works closely 
with the Immigration and Nationality Department (IND) of the Home Office which is 
responsible for immigration and asylum policy as well as decisions on claims. 
 
Joint Working with IND 
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6. It is important that any system jointly developed is coherent and effective from start to finish. 
LCD and IND have therefore developed a programme of work for the whole of the asylum 
programme divided into six strands or sub- programmes for taking forward this work. LCD and 
IND jointly own and manage the sub programme on asylum processing. The structure 
established to manage workflow within LCD and the Home Office is set out at Annex A.  
 
7. LCD and IND have jointly delivered over the last twelve months: 
 
• Implementation and evaluation of an expedited appeals process for manifestly unfounded cases 
under the 1999 Act. 
• Expansion of the appeals system from 32 courtrooms in April 2000 to 153 courtrooms in June 
2003 thereby increasing capacity to 6,000 asylum appeals per month. 
• Effective introduction of a non-suspensive appeals system for cases certified as clearly 
unfounded. 
• Setting up a pilot to fast track decisions and any resulting appeals made on applicants held in 
detention at Harmondsworth. 
• Development of a new statutory review system in the Administrative Court Court to deal more 
swiftly with challenges to refusals of permission to appeal to the IAT . 
• An expedited process for judicial review claims aimed at preventing applications made solely to 
delay removal. 
 
Appeals Process 
 
8. Under the Nationality, Immigration and Asylum Act 2002, a person has the right of appeal to 
an adjudicator if an immigration decision is made against him. The Act specifies the grounds on 
which an appeal can be made and what matters the adjudicator can take into account when 
making his determination.  
 
In summary, the appeal process has the following stages:  
 
• There are two tiers within the IAA; the adjudicator tier and the Immigration Appeal Tribunal.  
The first stage is an appeal hearing by an adjudicator. The adjudicator will either allow or dismiss 
the appeal. 
• If the appeal is allowed, the adjudicator can give directions for the purpose of giving effect to his 
decision. 
• A party to the appeal can appeal, with permission of the IAT, against the adjudicator’s 
determination on a point of law. The application for permission to appeal to the IAT is on paper 
only and a Vice-President of the IAT will either grant or refuse permission to appeal on a point of 
law. 
• If permission is granted, the IAT hears the case and either dismisses or, allows the appeal 
against the adjudicator’s determination, or refers the appeal back to an adjudicator to be re-heard 
or take further evidence. 
• A party to the appeal to the IAT may seek permission to appeal against the IAT’s determination 
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on a point of law to the Court of Appeal. 
• If permission to appeal to the IAT is refused, there is the right to apply to the Administrative 
Court for a review of the Tribunal’s decision on the ground that the Tribunal made an error of 
law. This is a paper only process and the High Court judge’s decision is final. This process is 
commonly referred to as Statutory Review. 
 
 
 
 
 
POLICY 
 
 The Nationality Immigration and Asylum Act 2002 
 
9. The Nationality Immigration and Asylum Act 2002 sought to streamline the appeals system to 
minimise delay. The main provisions are to: 
 
• simplify the one-stop appeal system 
• better contact management with asylum 
seekers throughout  the system  
• abolish certification of manifestly 
unfounded cases (schedule 4 of the 1999 Act ) 
which limited their appeal rights  
• introduce non-suspensive appeals for clearly 
unfounded cases - in cases which are certified 
as clearly unfounded the applicant can appeal 
only from outside the UK  
• ensure the grounds of appeal against the 
adjudicator’s determination to the IAT is on a 
point of law only  
• introduce a new statutory review process to replace judicial review for those cases refused 
permission to appeal to the IAT  
• bring in new powers for the IAA to issue “no merit” certificates and wasted costs powers to 
deter legal representatives from pursuing meritless cases 
• bring in a statutory closure date - i.e. date by which an appeal to an adjudicator should be 
determined (beyond which adjournments will only be granted in exceptional circumstances) . 
 
10. The main provisions in the Act were commenced on 1 April 2003 but abolition of Schedule 4 
certification and non-suspensive appeals came into effect on Royal Assent on 7th November 
2002. Expansion of the capacity of the IAA (to 6,000 cases per month) which did not require 
legislation was also achieved in November 2002. 
 
11. In addition to the provisions in the Act, LCD has amended secondary legislation to allow the 
pilot of a super fast track process at Harmondsworth Removal Centre. The pilot builds on an 

One Stop Appeal 
 
Old System  
 
Possible to seek different decisions each of which 
attracted its own right of appeal e.g. could ask for a 
decision based a claim under the Refugee Convention, 
and appeal if the claim was turned down. If appeal 
dismissed could appeal any further decision to remove. 
 
New System 
 
Now can only exercise a right of appeal against the first 
immigration decision, as the adjudicator is required to 
treat an appeal against a decision as an appeal against 
any decision.  
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expedited appeals process used very successfully in 2002 to deal with manifestly unfounded 
applications.. The new pilot started on 10th April. The aim is to make decisions and deal with any 
subsequent appeals subsequent appeals that may be lodged within 28 days. 
 
12. Paragraphs 13 to 35 below give more detail on the main policy changes. 
  
Non-Suspensive Appeals for clearly unfounded cases 
 
13. The non-suspensive appeals provisions for clearly unfounded cases are at Section 94 of the 
Nationality Immigration and Asylum Act 2002. Transitional provisions allowing for introduction 
on Royal Assent are at Section 115 of the Act.  
 
14. The non-suspensive appeals provisions 
have been introduced in two tranches.  
 
15. The first tranche of cases were 
applicants seeking asylum in the UK who 
were entitled to reside in one of the 
following 10 European Union accession 
states: 
 
• Cyprus 
• Estonia  
• Hungary 
• Latvia  
• Lithuania  
• Malta  
• Poland  
• Slovakia  
• Slovenia  
• The Czech Republic 
 
16. These countries were listed on the face 
of the Act as ones where the Secretary of 
State would, unless satisfied to the 
contrary, issue a certificate that the claim 
was clearly unfounded. Any appeal against 
this decision can be brought only from 
outside the UK.  
 
17. The list of safe countries was extended 
by Order on 1 April 2003 to include an 
additional seven countries:  
• Albania  

Clearly Unfounded Cases 
 
Old System   
 
Case progression would depend on use of certification 
and whether the applicant was referred to Oakington. 
Typically,  
 
• Initial decisions made at Oakington, about 7-10 days 
after arrival. Most applications did not meet continued 
detention criteria, and so applicant placed in dispersed 
accommodation. Applicant has 2 weeks to lodge an 
appeal with IND from date of decision. IND would take 
an average of 2 weeks before lodging appeal papers 
with IAA.  
• Substantive Appeal - 4 weeks after lodging with IAA 
• Application subject to Judicial Review which could take 
up to 6 months.  
• As applicant is not detained removal may be difficult 
and applicant has increased opportunity to abscond 

 
New System 
 
• Applicant in Oakington for decision making process 
and receives decision within 7 to 10 days.  
• No in-country right of appeal so removal directions set 
at same time decision is served.  
• JR threat would lead to postponing of removal 
directions for 3 days.  
• If no JR application lodged in that time applicant would 
be removed, within 2 weeks of arrival.  
• Where a JR application is lodged Court typically 
considers.  
• If permission refused 5 days allowed to seek oral 
renewal, and application listed normally for 2 to 3 days 
after receipt.  
• Substantive hearing, if permission granted, or 
challenge to Court of Appeal also expedited to ensure 
quick finality.  
• Less than 10% of Oakington NSA cases to date have 
sought JR, suggesting that it is recognised that it is not a 
successful delaying tactic for NSA cases.  
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• Bulgaria  
• Jamaica  
• Macedonia  
• Moldova  
• Romania  
• Serbia and Montenegro. 
 
18. IND, where possible, detains applicants from the listed countries in Oakington Reception 
Centre while taking and considering evidence from the applicant and reaching an initial decision 
on the claim. This takes on average 7 to 10 days.  
 
19. Once a certificate is issued IND set removal directions, typically 24-48 hours from the service 
of the decision so that the applicant has sufficient time to contact their legal representative.  
 
20. The issue by the Secretary of State of the certificate is subject to judicial review.  To avoid 
delay, the Administrative Court has put in place a special expedited procedure to deal with the 
permission stage of applications for judicial review. To reduce the possibility of meritless 
applications the Legal Services Commission consider requests for funding “ in house”. 
 
21. Statistical information on non-suspensive appeals is at Annex C. 
 
Statutory Review 
 
22. Section 101 (2) and (3) of the Nationality, Immigration and Asylum Act 2002 provides for a 
new review procedure in the Administrative Court, known as statutory review.  The process was 
designed to replace judicial review in the majority of cases going to the Administrative Court. The 
procedures relating to statutory review are covered in section II of Part 54 to the Civil Procedure 
Rules. 
 
23. Under the new process, an applicant who has been refused permission by the Immigration 
Appeal Tribunal to appeal to the Tribunal against the adjudicator’s determination on a point of 
law, may now apply to the Administrative Court for a review of the Tribunal’s decision on the 
ground that the Tribunal made an error of law.  
 
24. On receipt in the Administrative Court, a single judge will determine the application by 
reference to written submissions, without an oral hearing. The judge may affirm or reverse the 
Tribunal’s decision and this decision shall be final.  Where public funding is involved, the judge 
may also issue a certificate to the Legal Services Commission if an application is considered to 
have had no merit.  
 
25. The Government introduced the statutory review process because of concerns that judicial 
review was open to vexatious applications by asylum seekers who sought to use the system to 
delay removal by some six months - the average length of time it took before the permission stage 
of judicial reviews were concluded.  Statutory review addresses these issues by bringing finality to 
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the process within a much faster timescale.  
 
26. The Government had intended that the statutory review provisions should apply to all 
Tribunal permission decisions from 1 April 2003. However, the transitional provisions contained 
in the Nationality, Immigration and Asylum Act 2002 (Commencement No. 4) Order 2003 did 
not reflect this intention and the position is that statutory review currently applies only to 
Tribunal permission decisions where the appeal in question stems from a Home Office decision 
made on or after 1 April 2003. 
 
 
Procedure Rules 
 
27. The power for the Lord Chancellor to make procedure rules is in sections 106 and 112 of the 
Nationality, Immigration and Asylum Act 2002 (NIA Act). 
 
28. Section 106 of the NIA Act provides a general power for the Lord Chancellor to make rules 
regulating the exercise of the right of appeal and prescribing procedure to be followed in 
connection with proceedings.  
 
29. There is also a detailed list setting out some provisions that the rules must include and giving 
examples of provisions that may be included. This detailed list is not exhaustive but it provides a 
picture of what the rules may include. For instance, the rules may require an adjudicator to 
determine an appeal within a specified period. This particular provision has been taken forward 
in the rules by requiring the adjudicator to set a date, following an adjourned hearing, by which 
time the appeal must be determined (the “closure date”). 
 
30. There are two sets of rules prescribing procedure for appeals to the Immigration Appellate 
Authority (IAA): 
 
• The Immigration and Asylum Appeals (Procedure) Rules 2003 are the Principal Rules. These 
commenced on 1 April 2003 and set out the procedure for appeals heard by the IAA. 
• The Immigration and Asylum Appeals (Fast Track Procedure) Rules 2003 (the Fast Track 
Rules) commenced on 10 April 2003.  These set procedure for those appeals to the IAA which 
follow a fast track process. This is a pilot which has been set up jointly with the Home Office to 
speed up both the initial decision-making and the appeals processes. The appeals are still heard by 
the IAA and there are exactly the same rights of appeal but with reduced time limits.  
 
31. The Principal Rules and the Fast Track Rules cover procedure only for appeals within the 
IAA. There are also two types of onward appeal to higher courts. The first of these is Statutory 
Review, which, as indicated, is a review by an Administrative Court judge of the Tribunal’s 
decision whether or not to grant permission to appeal to the Tribunal. The second of these is a 
right to apply for permission to appeal to the Court of Appeal from a substantive Tribunal 
decision. The procedures for these appeals are included in the Civil Procedure Rules, although the 
time limit for applying for permission to appeal to the Court of Appeal is reduced to 2 days for 



 87

applications in the fast track under the Fast Track Rules. 
 
Fast Track Process 
 
32. The Fast Track Rules apply to a pilot, known as the “Harmondsworth Pilot” started on 10th 
April. It has been set up jointly with the Home Office to speed up both the initial decision-
making and the appeals process. The pilot builds on the expedited appeals  process which was 
used successfully in 2002 to deal with a sharp rise in the manifestly unfounded applicants . 
Appeals are still heard by the IAA and there are exactly the same rights of appeal, but the time for 
lodging appeals is reduced to 2 days and time limits are set for the time between receipt of appeal 
and appeal hearing. 
 
33. The pilot is being conducted at Harmondsworth Removal Centre in Middlesex and will have 
on-site caseworkers and duty solicitors and will provide a fast decision and in-country appeal 
process for those cases that are not subject to non-suspensive provisions. 
 
34. Applicants will be unless it is not suitable to do so. Appeals will be heard at the nearby Hatton 
Cross hearing centre until courtrooms at Harmondsworth are completed.  
 
35. The pilot will be evaluated after three months of operation to assess the extent of which it has 
delivered an expedited process from application, through decision, appeal, statutory review and 
removal for claims not suitable for clearly unfounded certification.  
 
ADMINISTRATIVE CHANGES 
 
Expansion of the Capacity of the Appeals System 
 
36. To respond to the increase in the number of asylum applicants the appeals system has had to 
undergo wholesale expansion in the last three years. The capacity increase together with 
improvements in timeliness, case management and quality was intended to contribute to a 
reduction in the costs of asylum support by reducing the time taken by the appeal process, and to 
an increase in both the number and proportion of removable cases.  
 
37. The growth has taken place in all parts 
of the system so we have needed more:  
 
• Courtrooms 
• Adjudicators  
• Administrative staff in IAA and IND   
• Interpreters  
• Legal representatives 
• Home Office Presenting Officers 
 
38. The challenge has been to ensure consistent and simultaneous growth in all parts of the 

New Hearing Centres were opened/are planned 
 
Birmingham (12 courts) – December 2002 
North Shields (10 courts) – 10 March 2003 
Bradford (12 courts) – 24 March 2003 
Stoke (10 courts) – 7 April 2003 
Manchester (12 courts) – 9 June 2003 
Gloucester House (6 courts) – 23 June 2003 
Harmondsworth (3 courts) – June 2003 
Newport (8 Courts) - pending Public Inquiry 
New offices for Presenting Officers will be established in 
North Shields, Bradford and Stoke  
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system. There is, for example, no value in having an Adjudicator sitting in a Courtroom if there is 
no interpreter to translate the asylum seeker’s evidence. LCD and IND have therefore managed 
the expansion programme tightly using established programme management techniques and 
ensuring all stakeholders were closely involved. The programme management arrangements were 
subject to approval under the Office of Government Commerce’s Gateway Review process. 
 
39. As an indication of the scale of the expansion: 
 
• Between April 2000 and June 2003 IAA has increased its courtroom capacity from 32 to 153.      
  
• The number of Adjudicators has increased:  
 
April 2000  296 adjudicators  
  Chief Adjudicator, 39 salaried, 256 fee paid  
April 2001 413 adjudicators  
  Chief Adjudicator, 79 Salaried, 333 fee paid  
April 2003  618 Adjudicators  
  Chief Adjudicator, Deputy Chief Adjudicator, 9 Regional Adjudicators, 7 Deputy  
  Regional Adjudicators, 146 Salaried, 454 fee paid 
 
• Increase in the IAA interpreter panel – from 640 in April 2000 to 1510 in 2003. This was 
targeted at increasing gaps in difficult languages and increasing availability in the areas of the new 
centres. 
• In October 2001 IND Appeals Group employed 212 HEO Presenting Officers (POs).  Once the 
expansion is complete there will be a total of 325. 
• an increase in IAT sitting capacity: relocation to Field House - a purpose built 12 court centre - 
in October 2001, increased the IAT sitting capacity by 7 courts. 
• The Appeals Group in IND undertook the following main initiatives;  
 
 The establishment of the Appeals Processing Centre (APC) in Croydon to provide 
 administrative and casework support for the end-to-end appeals process which was fully 
 operational by September 2002. 
 
 The setting up of new Presenting Officers Units (POUs) and the expansion of existing 
 ones to mirror the IAA hearing centre structure and workflow.  The POUs accommodate 
 the staff who present the Secretary of State’s case before the adjudicator.  A national 
 recruitment campaign was undertaken to staff the offices. 
 
40. The overall capacity of the system is now 6,000 cases per month as opposed to 1270 in April 
2000. In each of the last three quarters of 2002 the number of appeals determined by the IAA 
outstripped the number of new appeals received by the Home Office. Figures for the period, as a 
whole, show determinations were 28% higher than receipts. 
 
Business Re-design  
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41. Expansion on this scale has meant a 
fundamental re-design of the business and the way 
in which appeals are handled. In addition to 
increasing its capacity, the IAA was tasked with 
increasing its performance on throughput so that 
65% of cases were processed within 4 months 
during the financial year 2002/3. New initiatives 
aimed at increasing the rate at which cases were 
processed were put in place. 
 
42. Fundamental changes have included: 
 
• IAA has created central administrative offices in 
areas where we they can attract high quality staff 
thereby freeing up staff at hearing centres to 
concentrate on ensuring that hearings are effective. 
• The Immigration Appeal Tribunal has since 
December 2001 used video conferencing to save on 
time and travel. There have been 3 video courts per 
day from Summer 2002. 
• A range of specific projects has been set up to 
improve parts of the process that were contributing 
to delay. Progress on these projects was monitored 
as part of the joint LCD/IND programme 
management arrangements. 
• The impact of the new listing policies have yet to 
have their full impact but the wait before an appeal 
has a substantive hearing has already been reduced. 
In January 2002, it took an average of 16 weeks 
before an asylum appeal had a substantive hearing, 
but by January 2003 the average wait was 12 weeks. 
The measures put in train should reduce the 
average wait further.   
 
 
Cost of Running the IAA 
 
43. The cost to public funds of running the IAA for the year  
 

 2000/1 2001/2 
 

IAA £35.4m. 
 

£51.2m 

Back offices at Loughborough and Leicester deal 
with day-to-day administrative management of the 
appeals workload (e.g. booking interpreters and 
sending out appeal determinations); 

 
Also at Leicester a new customer service centre is 
the first port of call for all telephone calls, from 
appellants, their representatives and the judiciary, 
about the operational processes of immigration 
and asylum appeals or the progress of a particular 
case. 

Project in 2001 to reduce the number of 
adjournments  

 
Listing Co-ordinators Office established in 
September 2001 to work closely with the judiciary 
to achieve best practices on listing policy.
 
From December 2002 agreement to list cases for a 
first hearing at 3 weeks from receipt and 
substantive hearing 7 weeks from receipt.  Both 
hearing dates are sent on a combined notice of 
hearing so that legal representatives knew when 
they had to be ready 

 
From 2002 new sitting pattern for salaried 
adjudicators to sit one day and write up the next 
to ensure decisions were written up and sent out 
promptly.  
 
Better support for fee-paid adjudicators to help 
them turn-a-round decisions more quickly 
including provision of freepost envelopes, and use 
of e-mail. 

 
New fee agreement between Council of 
Immigration Judges and LC for fee-paid 
adjudicators in June 2002 with tighter time limit 
agreements for producing appeal decisions 
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These do not, however, take account of corporate overheads such as accommodation costs and 
costs for Court Service provided services such as personnel and training. The cost for 2002/03 will 
be available in September when the Court Service publishes the Annual Accounts.  
 
PROCESSING APPEALS FUTURE TARGET 
 
44. The Public Service Agreement (PSA) target for the three year period beginning in April 2003 
for processing appeals is: 
 
Ensuring that by 2004 75% of substantive asylum applications are decided within two months; and 
that a proportion (to be determined) including final appeal are decided within six months. 
 
45. Previously each stage of the process has been targeted separately with IND having a target for 
decisions with a separate target for appeals once the papers had been passed to the IAA. The time, 
which IND took to prepare papers after the appellant lodged an appeal but before the papers had 
been sent to the IAA, was not subject to a target.  
 
46. This new target will encourage even closer working between IND and LCD to ensure each 
part of the process is efficient. But it will also encourage staff to design each stage so that it 
contributes to the overall clearance time rather than simply be efficient in its own right. 
 
47. The proportion of cases to be decided within 6 months is still to be finalised and will be 
subject to resource agreements with the Treasury and between IND and LCD. But there is no 
doubt that the target will be set significantly above the current baseline of 50% of cases cleared in 
6 months.   
 
48. IND and LCD are working closely with the Prime Minister’s Delivery Unit on developing a 
detailed delivery strategy for the target. It is recognised that there will be a continued need within 
the PSA to speed up certain categories of case (such as non- suspensive appeals and those being 
fast tracked under the Harmondsworth pilot arrangements) whilst still achieving the target for 
bulk of cases. This will require a degree of sophistication in managing the programme to ensure 
the best possible use is made of all resources. 
 
49. The broad strategy over the three year period is that in year one improvements will flow from 
incremental change in the IAA and much faster processing of appeals in IND. In the first year 
IND decision-makers will concentrate on quality not speed of throughput. In years two and three 
we will look for more systemic change in all parts of the process. 
 
50. IND and LCD have identified the initiatives which are most likely to improve performance in 
mainstream cases. They are: 
 
• IND will increase the number of appeal papers sent to the IAA within 2 weeks of receiving the 
appeal from the appellant; 
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• concurrent working between IND and IAA - to make maximum use of the time when appeal 
bundles are being prepared; 
• intelligent use of listing to make sure that cases which can be cleared quickly and within target 
are not held up in a queue of older or more difficult cases; 
• efficiency measures to help the judiciary write up decisions more promptly; 
• reduce adjournments by continued close monitoring of the reasons and by use of the new 
statutory closure date provisions in the NIA Act 2002; 
• data quality and data cleansing exercises – to make sure data used to measure the target is 
accurate and complete; 
• a range of initiatives at the Immigration Appeals Tribunal stage to clear leave to appeal backlogs 
and increase the number of judiciary; 
• new more efficient process for dealing with out of time appeals.  
 
51. Throughout the year these initiatives will be monitored to ensure they are the right ones and 
that they make the desired contribution to improvements in processing times. 
 
52. Improvements in processing times will not be achieved easily and the programme carries a 
large degree of external risk. The major risks are: 
 
• changing world political and/or economic climate which has the effect of increasing the flow of 
asylum seekers to this country. 
• successful challenge to the legality of the system . 
• continued pressure to change the system ( for the above or other reasons) thereby diverting 
resources from delivery of the programme. 
 
53. Management of these risks is in the main the responsibility of other sub programmes and it 
will be vital to keep in close contact with them. Success in the governance arrangements for the 
whole of the programme and excellent communication arrangements will be as critical to 
successful delivery of the target as will the comprehensive arrangements we have in place to 
monitor and track target progress.  
 
Legal Aid and the Legal Services Commission 
 
54. The provision of good quality legal advice to asylum-seekers is essential both so that cases can 
be fairly resolved and to the efficient running of the IAA. Legal advice also plays an important 
role in advising asylum-seekers of their rights when the initial decision is made on a case. It is 
therefore an integral part of the asylum system.  
 
55. However, there is concern that at times the availability of legal advice may lead to cases being 
unnecessarily prolonged. The Legal Services Commission (LSC) and the LCD have striven to 
maintain a balance between preventing any abuse of the system by asylum-seekers and their 
representatives and maintaining an efficient and accessible asylum system playing its role in 
delivering the expansion and reform of asylum system. The LSC will be submitting detailed 
advice on the steps the LSC and LCD have taken and are continuing to take to limit abuse and to 
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ensure a sufficient supply of good quality lawyers qualified to do asylum work. 
 
56. It is not the function of this memorandum to repeat the contents of the LSC’s memorandum. 
But we should record the broad outlines of what has been done. Measures include: 
 
•  A contracting and quality assurance system was introduced in 2000 to ensure that suppliers 
provide good quality work and to enable suppliers to be audited on a regular basis; auditing 
prevents overpayment and unnecessary claiming; in extreme cases, particularly of poor work, 
contracts can be removed. 
• The administration of the merits test – applied to all asylum cases – has been tightened up. 
 
• The grant of legal aid for judicial review, which previously could be self-granted by 
practitioners, is now decided in all cases by the LSC. 
• The introduction of training packages – for both solicitors and barristers – to encourage 
practice in asylum, and support packages to solicitors firms to enable them to expand. 
 
57. Although there have been occasional local complaints of shortages of legal representatives, 
generally the expansion of the IAA has not been hampered by a lack of legal representatives, and 
legal representatives have played a full role in delivering new initiatives such as non-suspensive 
appeals. 
 
Legal aid costs 
 
Legal Aid Provision 2002/03 £m % of total budget 

Criminal Legal Aid 1089 58.2 
 

Civil and Family Legal Aid   644  34.4 
 

Asylum  138  7.4 
 

Total  1871  
 
There is as yet no final budget for legal aid in 2003/04.  
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Annex B 

IAA Asylum Receipts  

 2000 2001 2002 
 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 

 

Adjudicator 
 

 
6192 

 
11369 

 
8878 

 
11134 

 
11916 

 
11196 

 
13660 

 
14960 

 
13856 

 
18646 

 
16665 

 

Tribunal 
Applications 
 

 
1235 

 
1522 

 
2288 

 
1868 

 
3191 

 
4152 

 
5498 

 
4993 

 
6140 

 
7022 

 
7444 

 

Tribunal 
Appeals 
 

 
311 

 
472 

 
658 

 
530 

 
801 

 
962 

 
1326 

 
1532 

 
1988 

 
1752 

 
1647 

 
IAA Asylum Disposals  

 

 2000 2001 2002 

 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 

 

Adjudicator 
 

 

3250 
 

5204 
 

7949 
 

10407 
 

9406 
 

10950 
 

12653 
 

14008 
 

15526 
 

18258 
 

16614 

 

Tribunal 
Applications 
 

 
993 

 
1583 

 
2009 

 
1797 

 
3004 

 
3372 

 
4506 

 
4159 

 
5827 

 
6369 

 
6468 

 

Tribunal 
Appeals 
 

 
769 

 
563 

 
482 

 
383 

 
662 

 
943 

 
1012 

 
917 

 
1256 

 
2026 

 
1364 
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IAA Immigration Receipts 

 
 2000 2001 2002 
 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 

 

Adjudicator 
 

1365 1885 1400 2412 2346 2472 3148 2978 3133 2965 2948 

 

Tribunal 
Applications 
 

389 269 272 226 401 542 629 553 505 539 570 

 

Tribunal 
Appeals 
 

128 100 78 64 102 108 137 173 153 121 151 

 
 

IAA Immigration Disposals  
 

 2000 2001 2002 

 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 

 

Adjudicator 
 

2082 1373 1505 2006 1981 2257 2870 2832 2995 3568 3367 

 

Tribunal 
Applications 
 

290 321 233 135 403 442 598 648 641 503 597 

 

Tribunal 
Appeals 
 

299 227 118 51 99 157 202 218 225 240 116 
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Annex C 
 

NON-SUSPENSIVE APPEALS: 
 
Applications and Removals 
 
• There has been a significant fall in applications from principal applicants from the 10 EU 
Accession Statessince the introduction of non-suspensive appeals applications have fallen by 85% 
 
• There were 75 principal applications in December 2002 compared with 275 in October 2002 
(last full month prior to implementation of non-suspensive appeals) – a decrease of  73% 
 
• 70% of applicants (and their dependents) certified as clearly unfounded have been removed, and 
applications from principal applicants from the 10 EU Accession States have fallen dramatically 
since the introduction of non-suspensive appeals 
 
• As the extension of NSA countries came into effect on 1st April 2003, it is as yet too early to 
evaluate their impact. 
 
Judicial Reviews 
 
• Since 7 November 2002 when the non-suspensive provisions of the Nationality, Immigration 
and Asylum Act 2002 received Royal Assent, only 21 applications for permission for Judicial 
Review have been lodged in relation to claims certified as clearly unfounded.  Of these, only two 
have been granted permission. Both of these have now been dismissed although leave to appeal to 
the Court of Appeal was granted in the second case. 
 
• Two Czech Judicial Review cases were heard in the Court of Appeal on16-17 December 2002. 
The Court of Appeal rejected these applications on 24 January 2003 in a judgment which found 
that the procedure at Oakington does offer applicants a fair opportunity to demonstrate that their 
case is arguable. It also accepted that many asylum claims from the Czech Republic are likely to 
be clearly unfounded. 
 
Out-of-Country Appeals 
 
• As at 17th April 2003, provisional IAA figures show that 56 out-of-country appeals had been 
lodged with the IAA.  42 of those have so far been dismissed and one withdrawn.  None has been 
successful 
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Annex D 

 
SELECT COMMITTEE QUESTIONS  
 
a) the extent to which recent reforms have produced any significant efficiency savings and/or 
improved the quality of the appeals process. 
 
• Part 5 of the Nationality, Immigration & Asylum Act 2002 was commenced on 1 April 2003, 
together with a new set of procedure rules, the Immigration & Asylum Appeals (Procedure) Rules 
2003. This will streamline the appeals process and tackle potential delays in the system.  
 
  simplify the one-stop appeal system 
  ensure the grounds of appeal against the adjudicator’s determination to the IAT is on a 
point of law only  
  introduce a new statutory review process to replace judicial review for those cases refused 
permission to appeal to the IAT  
  bring in new powers for “no merit” certificates and wasted costs powers to deter legal 
representatives from pursuing meritless cases 
  bring in a statutory closure date - i.e. date by which an appeal to an adjudicator should be 
determined (beyond which adjournments will only be granted in exceptional circumstances) . 
 
• Since the measures were only commenced on 1 April, it is too early to assess the impact of the 
new primary and secondary legislation, but it has been introduced to support an ever more 
efficient, but fair, appeals process  
 
• However, non-suspensive appeals for clearly unfounded cases came into effect on Royal Assent 
on 7 November 2002. 70% of applicants (and their dependents) certified as clearly unfounded 
have been removed, and applications from principal applicants from the 10 EU Accession States 
have fallen dramatically since the introduction of non-suspensive appeals 
 
b) the costs to public funds of supporting new appeals structures, such as the Asylum Support 
Adjudicators, and of supporting the extension of legal aid . 
 
The Asylum Support Adjudicators (ASA) were established under Part VI of the Immigration and 
Asylum Act 1999 to hear appeals against NASS decisions to refuse or stop asylum support.  All 
asylum Support adjudicators are appointed by the Secretary of State, including the Chief Asylum 
Support Adjudicator (and her Deputy) who directs the adjudicators in the exercise of their 
functions. The ASAs are funded by the Home Office and had a budget allocation of £1.33 million 
for 2002-3. 
 
The costs to public funds of supporting the extension of legal aid to legal representation at asylum 
and immigration will be a matter discussed in the separate LSC memorandum. 
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c) the extent to which the Immigration Appellate Authorities could be made more efficient, without 
sacrificing fairness  
 
• The Harmondsworth pilot - A new Super Fast Track process started in April 2003 for cases 
where the individual is detained in Harmondsworth and the initial decision was taken there. The 
end to end decision-making and appeals process should take about 28 days at most. 
 
• 1+1 sitting pattern for full time adjudicators introduced in December 2002 in most of the main 
hearing centres.  This means the adjudicators sit one day, and write-up their determination the 
next day. The aim of the new system is to ensure that each adjudicator would hear 3 asylum 
appeals per sitting day, and The time taken from the hearing to promulgation of determination 
was substantially reduced. The sitting pattern will be adopted in all hearing centres  
 
• Review of listing practices to fully utilise courtroom capacity across the country 
 
• Increased use of ex tempore determinations in the IAT to speed the process  
 
• Moving some IAT Administrative processes to the Leicester Back Office, tp provide efficiency 
gains.  
 
• Change of IAT listing practices so that Vice Presidents will hear four cases per day/four days per 
week - a total of 16 cases per week. In addition, from 1st March 2003 each Court will sit five days 
per week - a total of 20 cases heard in each courtroom per week.  
 
• Changing the system for handling applications for permission to appeal to the IAT to support a 
standardised 120 applications per week/1440 per year arrangement 
 
d) whether the relevant procedure rules properly balance fairness and justice with efficiency.  
 
The appeal structure guarantees the independence and impartiality of IAA and ensures that the 
appeals system is fair and just. It is important for the fairness of the appeals process that the IAA 
is independent from the decision-makers in either the Home Office or the Foreign and 
Commonwealth Office. An important factor of this impartiality is the fact that the procedure 
rules are made by the Lord Chancellor.  
 
Rule 4 of the Immigration and Asylum Appeals (Procedure) Rules 2003 states that: 
 
“The overriding objective of these Rules is to secure the just, timely and effective disposal of appeals 
and applications in the interests of the parties to the proceedings and in the wider public interest.” 
 
The objective demonstrates the Lord Chancellor’s clear intention that the rules should balance 
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fairness and justice with efficiency in the asylum and immigration appeals system. The procedure 
rules provide equality of treatment to both parties, and this approach is also reflected in the Fast 
Track procedure rules introduced to support the Harmondsworth pilot.  
 
 
e) whether there is sufficient availability and provision both of legal advice and representation and 
of interpretation facilities for appellants in asylum and immigration cases.  
 
The LSC will cover this question in its memorandum as far as its responsibilities for the provision 
of legal representation and supporting interpretation are concerned.  
 
Interpreter Services provided by the IAA: The IAA provides interpreters at every stage in the 
process.  Interpreters selected for the IAA panel have to undergo a 4-stage selection process that 
includes an assessment by the Institute of Linguists (IOL). There are a total of 1510 interpreters 
on the IAA panel and to supplement this, agencies have been contracted to supply interpreters as 
and when necessary,  
 
• During the period 1 April 2002 to 28 February 2003:   
 
 57,530 cases listed required an interpreter  - 72% of all cases listed.  
 
• Between 1 April 2002 and 28 February 2003,  
 
 2085 interpreters were employed from agencies - 3.6% of total interpreters used for the 
 period  
 
• During the period 1 April 2002 to 28 February 2003,  
 
 235 cases were adjourned due to lack of interpreter - 0.4% of those cases listed requiring 
 an interpreter 
 
f) the extent to which "non-suspensive" appeals provide an adequate right of appeal.  
 
• If an asylum applicant is certified by the Secretary of State as clearly unfounded they can only 
exercise their appeal rights from outside the UK.  In every case, the person will have had the 
opportunity to have seen a legal representative during the decision-making process in Oakington 
and before their removal. The asylum applicant and his representative will have had the 
opportunity to discuss whether they should lodge an appeal before the person is removed from 
the UK 
 
• Once the failed asylum applicant  has been removed to their country of origin, they are able to 
exercise their appeal right in the usual way,  but they are expected to remain outside the UK for 
the duration of their appeal  
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• If they exercise their right of appeal outside the UK, they can give further instructions to their 
legal representative either by letter or by telephone. Language Line is also available and would 
provide an interpreting service for any conversation between the respresentative and their client.  
The Legal Services Commission will cover the cost of any calls 
 
• Out of country appeals are not a new concept.  For example, people who are denied visas have 
their appeal from where they are which is abroad.  Many legal representatives have experience of 
appeals being exercised from outside the UK  
 
Lord Chancellor’s Department 
April 2003 

 
 

Evidence submitted by the Medical Foundation for the Care of Victims of Torture 
(AIA 16) 

  
INQUIRY INTO THE IMMIGRATION AND ASYLUM APPEALS PROCESS 
 
1. ABOUT THE MEDICAL FOUNDATION 
 
1.1 The Medical Foundation for the Care of Victims of Torture has helped more than 30,000 
people with medical treatment, psychological support and practical assistance at its north London 
treatment centre since it was established 15 years ago.  It is the only organisation in Britain 
dedicated solely to helping torture survivors and their families.      
 
1.2 The Medical Foundation welcomes the opportunity provided by the Committee to comment 
on appeals before the IAA.  The material in this submission is drawn from the direct experience 
of our clinicians and our clients, together with recent submissions made on Home Office White 
Papers and legislation. 
 
1.3 The Medical Foundation notes the submission of the Refugee Children’s Consortium (RCC) 
of which it is a member and supports that submission.  Failure to directly refer to child 
appellants/witnesses should not be taken as dissent from the RCC submission. 
 
1.4 The term persons with “special needs” is used with the meaning given to it by Chapter IV of 
EU Council Directive 2003/9/EC laying down minimum standards for the reception of asylum 
seekers.   
 
2. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS  
 
2.A Guidance on vulnerable appellants and witnesses 
 
2.1 There is no guidance in legislation or in the procedure rules regarding consideration of 
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persons with special needs (and in particular torture survivors and victims of organised violence 
[herein after referred to as “torture survivors”]) who frequently appear before the IAA as 
appellants.   
 
2.2 There are some precedents within the IAA’s own practice, notably the Gender Guidelines, 
which give guidance on adjudicating claims from women.  A companion text dealing in such a 
comprehensive manner with persons with special needs as appellants or witnesses would be 
welcome. 
 
2.B Confidentiality 
 
2.3 Determinations of the IAA and the IAT are in the public domain. The Medical Foundation is 
aware that many other jurisdictions (including Canada and Australia) do not refer to the names 
of appellants or their dependants on the record of proceedings.  Medical Foundation would 
welcome the use of an anonymous reference in such cases in the UK.  Whether a case succeeds or 
fails, details recited from testimony or, for example, medical evidence are often extremely 
personal in nature.  Appellants may apply for hearings in camera on a case by case basis but there 
are cases where the public would not necessarily need to be excluded but the appellant’s dignity 
should be respected. Details may be given in Determinations and Reasons but the identity of the 
appellant and her witnesses should, in our opinion, be preserved as a matter of course. 38   
 
2.4 We would refer you to the Immigration Appellate Authority’s Gender Guidelines. For 
example, we are concerned about the nature of the confidentiality declarations on the different 
forms.  The range of people to whom the information can be passed is so broad that many asylum 
seekers are not going to feel they have received a guarantee of confidentiality at all.  As the 
Gender Guidelines note at paragraph 5.20 “Any indication that a woman’s claim may not be 
treated as confidential is likely to seriously hinder her ability to provide full details of her claim 
and may discourage her from making a claim.”  The same is of course true of men. 
 
2.C Video Links 
 
2.5 We have concerns about the increased use of video links in the IAA, which may see 
adjudicator and representatives in one part of the country; the appellant in the other, or on 
occasion appellant and representative in one part of the country, Home Office Presenting Officer 
and adjudicator in another.  Medical Foundation considers that there will be cases where use of a 
video link may inhibit a torture survivor from giving evidence in sufficient detail to ensure that 
their case is fairly disposed of.  In our view, video linkage should be dealt with as a preliminary 
issue at the First Hearing and representations as to why such potentially intrusive apparatus 

                                                 
38 The Asylum Support Adjudicators (the ASA) in the UK already take steps to ensure that the Appellant is not  
identifiable from determinations placed in the public domain. We see no reason why this practice cannot be 
adopted by the IAA and IAT. The ASA website, and availability of determinations thereon is also an extremely 
helpful tool, in our experience, http://www.asylum-support-adjudicators.org.uk/ 
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would be inappropriate on a case by case basis received and acted upon.    
 
2.D Information on the availability of medical treatment in the country of origin 
 
2.6 The Medical Foundation is frequently asked by representatives to offer prognoses on 
appellants in medico-legal reports on the basis of available treatment in the country of origin.  We 
generally decline to do so as it is considered that this is generally outside our field of expertise.  
However, we are most concerned that such expertise does not lie elsewhere within the general 
sources of information available to the Courts. 
 
2.7 It is the Medical Foundations view that country of origin information should be adduced 
from an Independent Documentation Centre on the model established by the Canadian 
Independent Refugee Board.  In our view, in an adversarial system, this is the only way to ensure 
the collection and dissemination of unbiased material which would genuinely assist the court. 
 
2.8 Without prejudice to 2.4, the collection of such information in different countries should, for 
the time being, be given special attention within the Home Office Country Information and 
Policy Unit (CIPU).  Section 142 of the Nationality, Immigration and Asylum Act 2002 makes 
provision for an Advisory Panel on Country Information, although there is some doubt as to 
what powers the panel will have and there does not appear to be a duty on the Secretary of State 
to follow their recommendations, or to give reasons for not doing so and no clarity about whether 
its recommendations will be made public.  If the panel will have the power to make binding, 
published recommendations, then representation on the panel of experts by persons having 
specialist knowledge on the availability of treatment could help to safeguard the rights of persons 
with special needs.  
 
2.E Delays 
 
2.9 While cases before the Immigration Appellate Authority have speeded up, there can be still be 
delays in cases involving persons with special needs caused by the need to gather medical 
evidence or prepare a medico-legal report.  Medical Foundation understands that delay is in no-
one’s interest, not least our clients whose rehabilitation often cannot be progressed without a 
decision on the asylum claim.  However, we consider that the need for speedy resolution of a case 
must be balanced by the recognition that torture is often disclosed late .  In these circumstances, 
Medical Foundation considers that it may, from time to time, be in the interests of justice to delay 
cases pending the preparation of such evidence.    
 
2.F Bail 
 
2.10 We anticipate that the provisions in the procedure rules relating to bail hearings, requiring 
Home Office bail summaries to be disclosed 24 hours in advance; making clear that a bail 
application can be made without sureties, and providing for adjudicators to give written reasons 
for refusing bail, will all contribute to efficiency and to fairness. 
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2.11 Due weight should be given to the impact on torture survivors of detention and the Court 
should exercise its discretion in ensuring that any and all medical evidence (including material 
provided to the Secretary of State under Rule 35 of the Detention Centre Rules ) be before the 
court.  
 
2.G. Circumstances affecting efficiency of appeals: support and detention 
 
2.12 Torture survivors will frequently have recourse to arguing their case on human rights 
grounds in addition to the 1951 UN Convention on the Status of Refugees.  The Medical 
Foundation takes the view that Article 3 (relating to torture, inhuman and degrading treatment) 
of the European Convention on Human Rights may be defeated if the appellant risks removal 
because of her inability to adequately articulate her claim for asylum.  Where poverty and 
destitution arises keeping in contact with the courts is made more difficult.  In our view this can 
impact upon the efficiency of the appeals procedure as well as risk breaches of Article 3.  
 
2.13 The Medical Foundation opposes the holding of torture survivors in Removal Centres.  Such 
persons, many of whom may have been detained before, when placed under strain by detention, 
may find their ability to participate in the asylum process impeded.  For example, nightmares and 
flashbacks form a significant part of the sequelae of post-traumatic stress disorder.  It has recently 
been described how such flashbacks among Falklands War veterans are triggered by the sound of 
sight and sheep.  It should not therefore be difficult to appreciate what potential for harm there is 
by incarceration of vulnerable torture survivors in the UK with all the attendant sights and 
sounds.   
 
3. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION BOTH OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES  
 
3.1 The experience of the Medical Foundation is that there is an insufficiency of competent legal 
advice and representation for the torture survivors with whom we work.  This is true both in and 
outside London.  A more general problem of an insufficiency of specialists in immigration law is 
exacerbated by an insufficiency of representatives with experience of representing torture 
survivors and ensuring that their rights and particular needs are protected.  
 
3.2 Torture survivors should have access to free legal representation at their appeals: any possible 
“merits test” for funding such assistance should recognise the need to be represented to ensure 
that she can participate fully and that the case can receive a fair hearing and the inherent risk to 
‘life and liberty’ which so often accompanies the claim for asylum of a torture survivor as well as 
the matter of ensuring that persons with special needs can adequately articulate their claims.  This 
is particularly important because of the very frequent need to commission expert reports 
(including medico-legal report) which is a facility effectively unavailable to the unrepresented.  It 
is also essential that funding for representation at appeals allows for the extra time that may be 
needed in interviewing and working with torture survivors. 
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3.3 Availability of legal representatives able to work with torture survivors will also affect the 
extent to which they are able to participate in proceedings.  Experienced representatives are 
needed to achieve a balance between ensuring that torture survivors are given an opportunity to 
articulate their claim, whilst at the same time (in our experience often in consultation with 
experienced health care professionals) ensuring that appellant are not put under inappropriate 
pressures in the course of legal proceedings. 
 
3.3 In our experience, interpreters, both those provided by legal representatives and the IAA vary 
in quality and in their understanding of how to work with torture survivors.   
 
4. NON-SUSPENSIVE APPEALS 
 
4.1 The non-suspensive appeals process provides no in-country right of appeal.  In the view of the 
Medical Foundation, this is insufficient to protect the rights of torture survivor.  There is no 
independent scrutiny of the Home Office decision that their case is “clearly unfounded” before 
they are at risk of being sent back to the country from which they fled.  Their chances of pursuing 
an out of country appeal following return are nugatory. 
 
 
4.2 In the Medical Foundation’s submission to Parliament “As if the past had not occurred” Late 
Disclosure: Implications for Clause 82, Nationality and Immigration Bill 2002 we expressed our 
great concern at the risk of a decision being made that a case was clearly unfounded before 
adequate opportunity had been given to disclose often shameful and humiliating episodes of 
torture and violence. 
 
Medical Foundation for the Care of Victims of Torture 
April 2003 
 

 
Evidence submitted by JUSTICE (AIA 17) 

 
INQUIRY INTO ASYLUM AND IMMIGRATION APPEALS 
 
1. JUSTICE is an all-party, law reform and human rights organisation, whose purpose is to 
advance justice, human rights and the rule of law. It is the British section of the International 
Commission of Jurists. 
 
2. This submission has been prepared specifically for the Committee on the Lord Chancellor’s 
Department inquiry into asylum and immigration appeals. 
 
INTRODUCTION 
 
3. The Nationality, Immigration and Asylum Act 2002 (‘NIAA’) introduced substantial changes 
to the asylum appeals process with the stated purpose of ensuring that appeals progressed 
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through the system without unnecessary delays.39 The relevant  provisions were implemented by 
the Immigration and Asylum Appeals (Procedure) Rules 2003 and the Civil Procedure 
(Amendment) Rules 2003 (both of which entered into force force on 1 April 2003). In addition, 
the Immigration and Appeals (Fast Track Procedure) Rules 2003 came into force on 10 April 
2003. 
 
4. The passage of the Bill was not without its controversies. One of the most far-reaching changes 
- the introduction of non-suspensive appeals for certain asylum claims - was not mentioned in 
the 2002 White Paper but rather introduced by way of amendment at Report Stage in the House 
of Lords. As we note below, we are concerned that the late introduction of the provisions relating 
to non-suspensive appeals may have prevented adequate scrutiny of such a sweeping measure. 
 
5. This submission presents JUSTICE’s views on the principal changes to the immigration and 
asylum appeal system, specifically in relation to: 
 
 - non-suspensive appeals 
 - the new time limit for appealing in detained cases 
 - the new closure date introduced 
 - the right to apply for permission to appeal against the adjudicators determination 
 to the IAT on a point of law only 
 - the new statutory review in replacement of judicial review of IAT decisions to refuse 
 leave to appeal 
 - the new fast track appeals procedure 
 
NON-SUSPENSIVE APPEALS 
 
6. JUSTICE is concerned by the concept of non-suspensive appeals introduced by the NIAA.40 
The general procedure laid down by section 94(2) of the Act allows the Secretary of State to 
certify an asylum claim or human rights claim as “clearly unfounded”. Section 94(4) lists certain 
countries to which persons can be removed under the non-suspensive procedure if the Secretary 
of State is satisfied they are entitled to reside there.41 Following certification, the claimant is then 
removable to that country notwithstanding that any further appeal (or judicial review of 
certification) has not yet been determined.42  
 
7. The abolition of in-country appeal rights for certain classes of asylum seekers is a sweeping 
measure which – whilst allowing them to continue their appeal from abroad - precludes any 
effective judicial oversight of the decision to refuse their original claim. In the asylum context, 
‘effective judicial oversight’ means the ability of a higher tribunal or court to correct an unlawful 

                                                 
39 White Paper Secure Borders, Safe Haven: Integration with Diversity in Modern Britain, 2002, para.4.66 
40 ss94 and 115, NIAA 
41 s94(5) sets out the criteria according to which the Secretary of State may add countries to the list in 
subsection (4) 
42 ss94(9), 115 (4) and (5) 
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decision to remove before the decision is carried out. Once a person has been returned to a 
country where they allege persecution, even the most successful appeal may be too late. 
 
8. Another practical concern is the fact that most successful appeals to asylum adjudicators 
involve adverse findings of credibility by the first-instance decision maker that were reversed on 
appeal. Since a person from abroad cannot give evidence in front of an adjudicator, it follows that 
the main practical effect of the non-suspensive procedure will be to deprive certain asylum-
seekers of the benefit of an assessment of their credibility by independent and impartial decision-
maker. 
 
9. In addition to our concern over the non-suspensive concept, JUSTICE is also concerned at the 
related practice of designating certain countries as ‘safe’.43 The original list set out in s94(4) were 
EU accession countries.44 We harbour some doubts whether EU acceptance criteria – however 
stringent – could sensibly amount to a guarantee of safety for all individuals and groups therein. 
In particular, we note evidence from the European Commission’s own reports on the accession 
countries,45 together with successful complaints before the European Court of Human Rights,46  
indicating widespread incidents of discrimination and abuse against certain groups within several 
accession countries. 
 
10. Of even greater concern is the power of the Secretary of State to add countries to the safe list.47  
JUSTICE has addressed this point previously,48 offering our view that any country-based 
approach is at odds with the obligation to consider each case individually on its merits. In 
addition, we have strong practical reservations about the ‘safety’ of recent additions to the list by 
the Home Office. In relation to some of these countries the Home Office own assessments record 
a high degree of human rights abuses by police and other internal security forces, which belies 
any presumption of safety.49 For instance, the Home Office’s own CIPU report for Jamaica refers 
to widespread police brutality and acute intolerance of homosexuality.50 The country assessment 
for Romania refers to serious human rights abuses by police officers towards members of the 

                                                 
43 ss 94(5) and 115(8), establishing the concept that a country is ‘safe’ where “there is in general in that State 
… no serious risk of persecution of persons entitled to reside in that State” nor would “removal to that State 
… of persons entitled to reside there” in general contravene the UK's obligations under the ECHR 
44 Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic, and 
Slovenia. 2002  s94(4), 115(7) 
45 See Commission of the European Communities, 2002 Regular Reports on Progress towards Accession, 
October 2002 
46 See e.g. Lavents v. Latvia (Nº 58442/00) 28 November 2002, raising serious concerns regarding the criminal 
justice system in Latvia 
47 ss94(5), 115(8) 
48 See e.g. JUSTICE submission to the Home Affairs Committee Inquiry into Asylum Applications, March 2003, 
para 16 
49 Albania, Bulgaria, Jamaica, Macedonia, Moldova, Romania,Serbia and Montenegro (including Kosovo). 
Asylum (Designated States) Order 2003 
50 CIPU (IND), Jamaica Assessment, October 2002 
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Roma minority, as reported by the European Commission and confirmed by other reliable 
sources.51  
 
11. Misgivings about the recent additions to the list of countries presumed safe are also raised by 
the fact that the advisory panel on country information, introduced under NIAA to address 
concerns over the use of the ‘safe country’ concept, has yet to be established.52 It is regrettable, 
therefore, that the Home Office should have used its power to add to the list of countries 
presumed safe, breaking its own commitment to seek the advice of the panel prior to any such 
decision.53  
 
12. Lastly, we have concerns over the effect of non-suspensive appeals on the general system of 
asylum appeals. One effect of removing the right to appeal to an adjudicator will be to increase 
reliance upon judicial review. Moreover, we note the recent decision of the Legal Services 
Commission to remove emergency devolved powers from non-suspensive appeal cases.54 In our 
view, the combined effect of removing the right to appeal to an adjudicator, together with the 
reduced ability of asylum-seekers to obtain legal aid funding for judicial review applications in 
non-suspensive cases, is inconsistent with the obligation of the UK to provide a fair and impartial 
system of asylum appeals. 
 
13. In our view, the non-suspensive procedure has negative implications for the efficiency of the 
appellate system as a whole. Leaving large numbers of appellants outside the IAA’s jurisdiction 
increases the use of judicial review as the only way of challenging the administrative decision. At 
the same time, continuing the power to certify cases for fast-track treatment and denial access to 
substantive review by an adjudicator undermines the rights guaranteed by the 1951 Refugee 
Convention and article 3 ECHR. 
 
14. JUSTICE considers that a reasoned dispute over the safety of country of origin should always 
attract an in-country right of appeal. Out-of-country appeals do not constitute adequate 
safeguards in cases where erroneous decisions may lead to unfair removals that put people’s life at 
risk. It is consistent, moreover, with the government’s policy of seeking to restrict the need for 
judicial review that such review should fall to the appellate authorities in the first instance. 
 
TIME LIMITS FOR APPEALING IN DETAINED CASES 
 
15. The new rules have reduced the appeal time limits for people detained under the Immigration 
Act from 10 working days to 5 working days.55 While the measure is intended to ensure that 
detainees - especially those who do not qualify for bail - are not detained for longer periods than 
                                                 
51 CIPU (IND), Romania Assessment, October 2002. See also US Department of State, Country Report: 
Romania, March 2002; Commission of the European Communities, Regular Report 2002, October 2002; 
Amnesty International, Report 2002: Romania, May 2002 
52 s142 
53 HL Deb, 31 March 2003, col 1117 
54 Legal Service Commission, Urgent note on the use of Devolved Powers in cases falling within the non-
suspensive appeal process, October 2002 
55 Immigration and Asylum Appeals (Procedure) Rules 2003, rule 7, 16 and 28 
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is necessary, JUSTICE is concerned that such a tight deadline for submitting appeals in detained 
cases will lead to inadequate representation.  Immigration detainees already experience 
considerable obstacles in obtaining adequate legal representation. We do not accept that the 
speed of the decision-making should prevail over the ability to get competent and effective legal 
advice, prepare and present their applications in an informed and proper fashion, and obtain 
representation for an appeal. 
 
16. JUSTICE concurs with ILPA that, in view of the ongoing expansion of the detention estate, 
this measure will put further strain on limited legal advice and representation resources and will 
be detrimental to the quality of advice and representation provided for detained appellants, as 
well as prolonging litigation.56 
 
STATUTORY CLOSURE DATE 
 
17. The new rules also include a requirement for adjudicator to set a closure date by which 
appeals must be determined.57 The intention is that the appeal should be determined at a normal 
hearing on or before the closure date and, if necessary, in the absence of a party or on the papers.  
It is stated that this rule should assist the adjudicator in maintaining effective control of the 
proceedings and help counter requests for multiple adjournments, which can serve to frustrate 
the process. 
 
18. We understand the Home Office had suggested that most requests for adjournments were 
dilatory in nature and made to prevent the removal of failed asylum seekers.58 The evidence, 
however, shows that many adjournments are not at the request of the appellant. Rather, amongst 
the most common reasons for adjournments are a lack of court time and that the Home Office is 
reconsidering its decision.59   
 
19. We note that adjudicators already have extensive powers to prevent unnecessary 
adjournments and can penalise parties that fail to comply with the provision of the appeals rules 
or a direction of the appellate authority (e.g. determine appeal without a hearing, rule 45). Nor is 
there any evidence to suggest that adjournments are being granted unnecessarily. 
 
20. Whatever the justification, though, we are concerned that the requirement to set a closing date 
emphasizes speed over substantive fairness. The restriction of adjournments is particularly 
inappropriate where expert evidence or a medical report is to be supplied. Granting 
adjournments in these circumstances is essential to ensure fair and accurate decision-making.60   
 
21. Similarly, we are concerned that statutory mechanisms aimed solely at speedier appeals 
procedures negatively impact on judicial independence. We are especially concerned that primary 

                                                 
56 See ILPA’s response to the Lord Chancellor’s Department consultation paper CPL 01/03 
57 The Immigration and Asylum Appeals (Procedure) Rules 2003,  rule 13 
58 2002 White Paper para.4.66 
59 HC Deb, 27 June 2002, col 1066W 
60 Ibid 
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legislation should be used to reduce the IAA’s independent decision-making powers or its powers 
to govern its own procedures. 
 
 
 
LOSS OF THE IAT’S FACTUAL JURISDICTION 
 
22. The new procedure rules provide for the right to apply for permission to appeal against the 
adjudicators’ determination to the IAT on a point of law only.61 JUSTICE expressed concerns 
about the loss of the IAT’s factual jurisdiction during the passage of the Act.62 In a jurisdiction in 
which the human rights situation in foreign countries can change on a day-to-day basis, factual 
questions are typically complex and important, assessed with limited accurate evidence, and with 
grave consequences for the individual asylum seeker. As such, the suggestion that the current 
factual jurisdiction clogs up the IAT appears perverse. Indeed, given the mixed fact/law basis of 
much immigration law, it seems plausible to argue that retaining its factual jurisdiction can only 
enhance the IAT’s ability to apply the law correctly. More generally, the Tribunal ought to be 
trusted to take independent decisions about when to grant leave to appeal on factual basis.  There 
is certainly no evidence to suggest that the power is not exercised properly. Instead, such a 
diminution of the tribunal’s power will only serve to encourage judicial review (something which, 
in other respects, the government clearly considers to be a vice). 
 
STATUTORY REVIEW 
 
23. The NIAA 2002 also removes judicial review against refusal to grant leave to appeal to the 
Tribunal and introduces a statutory review process whereby the decision by the IAT refusing an 
application for permission to appeal can only be reviewed by the High Court, where a single 
judge makes a final decision on the basis of written submissions only.63  
 
24. It is arguable that the new statutory review procedure is unlikely to offer the same degree of 
judicial protection as judicial review as oral argument is specifically excluded. This is of particular 
concern given the current success rate in asylum cases of renewed oral applications for 
permission for judicial review following a negative decision on the papers.64  
 
25. Similarly, JUSTICE notes that the shift from judicial review to statutory review has the further 
effect of depriving asylum seekers of the benefit of the provisions of CPR  Part 54.5(1), which 
affords an outer limit of 3 months for the filing of claims. By contrast, the period of time for 
seeking statutory review set down by the new rules is a mere 14 days. JUSTICE submits 14 days is 
                                                 
61 NIA Act 2002 s101(1) and Immigration and Asylum Appeals (Procedure) Rules 2003, rule 17 
62 Nationality, Immigration and Asylum Bill, JUSTICE Briefing for the House of Lords Second Reading, June 
2002 
63 NIA Act 2002 s101(2) and 101(3) and procedure rules in the Civil Procedure (Amendment) Rules 2003, new 
section II Part 54 
64 See HL Deb, 29 June 2002, Col 710 (Lord Mayhew): “since January [2002] the High Court has granted 
permission for judicial review of the tribunal on 62 occasions—29 on perusal of the papers only and 33 on 
oral hearing after the original application on the papers has been refused [emphasis added]” 
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too short, particularly in cases where the grounds for challenge relate to a purely procedural 
refusal of an asylum claim as a consequence of solicitor’s negligence. As Mr Justice Ouseley noted 
in R (Sadik Habyl) v SSHD:65  
 
 “Oversight by the Home Office, or oversight or professional negligence by solicitors or 
 other advisers, together with the summary powers of disposal of appeals, can lead to an 
 asylum seeker's appeal being dealt with without any hearing of the substance of the claim. 
 This is a matter of particular anxiety because the normal remedy in damages for 
 professional negligence against the solicitor would provide a decreasingly useful remedy 
 for an asylum seeker the more meritorious his claim.” 
 
JUSTICE submits that were the above case dealt with by way of statutory review with a 14 day 
time limit, it is highly unlikely that the Claimant would have had sufficient time to obtain fresh 
representation to mount a successful challenge. 
 
FAST-TRACK APPEALS 
 
26. The Immigration and Appeals (Fast Track Procedure) Rules 2003 came into force on 10 April 
2003, without forewarning or consultation with groups and individuals with an interest in 
immigration and asylum appeals in the UK. These rules prescribe a fast track procedure to be 
followed for appeals to an adjudicator or the Immigration Appeal Tribunal against immigration 
decisions, where the appellant is in detention under the Immigration Acts at a specified location.  
The Rules will initially only apply to appellants who are detained at Harmondsworth Immigration 
Removal Centre, but it is intended that they may subsequently be amended to apply to appellants 
who are detained at other locations. 
 
27. Under the Immigration and Asylum Appeals (Fast Track Procedure) Rules 2003 the tracking 
of cases will now in part be statutory.  The rules provide for extremely tight time limits within 
which an appeal is to be lodged (two days after notice of decision), heard by an adjudicator 
(within two days after the respondent’s filing of documents) and determination served (one day 
after the hearing). Thereafter, there will be two days to make an application for leave to appeal to 
the Tribunal. An expedited process is then designed to ensure that the application is determined 
within three weeks of the initial claim. Any further application to the Court of Appeal is to be 
completed and determined within three days. 
 
28. Asylum seekers will be detained in Harmondsworth throughout the initial decision-making 
and appeals process, unlike those detained at Oakington where the majority of asylum seekers are 
granted temporary admission after the initial decision. It is a matter of serious concern that 
asylum seekers should now be detained for a relatively prolonged time for the sake of 
administrative convenience. 
 

                                                 
65 [2002] EWHC 2315 Admin at para 17 
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29. JUSTICE considers that the extremely tight timescales are unrealistic and encourage a pro 
forma appeal. They are not sufficient to enable the asylum seekers to make their case, document 
their need for protection, receive meaningful advice from a lawyer, or effectively challenge a 
negative decision on appeal. In sum, the process is not one that can deliver fair decisions. 
Applicants should be given adequate time to prepare appeals. Strict time limits may not be in the 
interests of effective decision-making. In view of the poor quality of initial decision-making, it is 
inappropriate, in our view, to seek to fast-track certain appeals, particularly where humanitarian 
concerns or complex legal or factual questions are involved. 
 
CONCLUSION 
 
30. JUSTICE is not convinced that the recent reforms have produced any significant efficiency 
saving or improved the quality of the appeals process, nor that the new changes will deliver 
sufficient procedural fairness to applicants. One way in which the Immigration Appellate 
Authority could be made more efficient, without sacrificing fairness, is by improving the pre-
appeal management. 
 
31. The procedure rules provide for notice of appeal to be given where an appellant makes an 
appeal within the UK no later than 10 days after notice of the decision was received (5 days if the 
person is in detention). There is no time limit for the respondent to forward the appeal 
documents to the appellate authority. This induces problems on Home Office pre-appeal 
management, which contributes to the ineffectiveness of the system, e.g. the decision-making 
limbo that exists in the long gap between refusal and appeal. 
 
32. Problems arise also from the unwillingness of those presenting the Home Office case to 
concede unarguable cases or restrict the issues in question. JUSTICE believes that the burden on 
the Immigration Appellate Authority, and delays in the appeals process, would be reduced if IND 
officials were to show a greater readiness to concede mistakes and reconsider weak points and 
errors of fact and interpretation before the case gets on to appeal. It is essential that there should 
be some scope to correct decision-making errors before the case reaches the appellate jurisdiction 
by making better use of pre-hearing and encourage the parties to agree matters which should 
either not be disputed at all or which are raised for the first time at or immediately before appeal 
 
33. JUSTICE shares the government’s concerns about delays in the appeals system and believes 
that it is in the interests of asylum seekers that decisions are made more efficiently. We are, 
however, convinced that reforms to improve the efficiency of the appellate procedure will not be 
successful unless they are accompanied by similar improvements to the initial decision-making 
process. Good, well-reasoned first instance decisions, based on all the relevant issues, would mean 
that adjudicators could focus on reviewing contentious issues rather than investigating the facts 
of the case before them. Good quality initial decision-making would also reduce the number of 
appeals. 
 
34. JUSTICE is concerned that the result of the recent amendments to the immigration and 
asylum appeals system has been to reduce access to justice and the supervisory jurisdiction of the 
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courts without tackling the inherent deficiencies in the asylum system, which lay essentially in 
initial-decision making process by the Home Office. The system should be improved through 
better management and more efficient and effective processing of claims, not by removing 
procedural rights and safeguards. 
 
April 2003 
 

Evidence submitted by Refugee Action (AIA 18) 
 
INQUIRY INTO ASYLUM AND IMMIGRATION APPEALS 
 
Refugee Action has been invited to submit written evidence for the above inquiry.  Due to the 
nature of our work, we are only qualified to comment on the work of the Asylum Support 
Adjudicators.  However, this is an area in which we have some expertise. 
 
Refugee Action (RA) was founded in 1981 and is a charitable company limited by guarantee.  The 
principal object of the charity is the relief of persons who have become displaced persons or 
refugees from their countries of origin or domicile by reason of hostilities, persecution, 
oppression, discrimination, natural disasters or other like causes, and their families and 
dependants who are in conditions of need, hardship and distress.   RA advises refugees and 
asylum seekers, helping them to rebuild their lives in the United Kingdom.  It provides advice and 
emergency accommodation to thousands of newly arrived asylum seekers, and assists them to 
access benefits and accommodation provided by the National Asylum Support Service (NASS).  It 
assists refugees allowed to stay in the United Kingdom to access mainstream benefits.  RA also 
promotes the integration of refugees by promoting refugee community organisations and wider 
networks of voluntary and statutory authorities.  It provides an advice service for refugees and 
asylum seekers considering voluntary return to their countries of origin.   
 
OUR ROLE WITH NEWLY ARRIVED ASYLUM SEEKERS 
 
Since 31st March 2000, we have been heavily involved in the work of the National Asylum Support 
Service (NASS).  Under the terms of our grant agreement with NASS we our funded to: 
 

i) Provide a ‘Reception’ service to newly arrived asylum seekers who are in need of support 
ii) Provide a ‘One Stop’ service for Asylum seekers ‘dispersed’ to the regions by NASS as part 
of their support package 

 
I will expand on these a little: The reception service provides advice and assistance to newly 
arrived Asylum seekers which includes: 
 
 • Advice on available support options 
 • An assessment of any immediate vulnerability 
 • Assistance with an application for support to NASS 
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 • Provision of ‘Emergency Accommodation’ (where appropriate) while NASS decide 
 whether and where to support the client 
 • A ‘briefing’ for the client at point of dispersal   
 
The ‘One Stop’ service provides advice and other forms of voluntary and community support to 
Asylum Seekers once they have been dispersed.  This is a wide-ranging service which can include: 
 

- ‘Front Line’ advice and advocacy on all aspects of the NASS support system, such as 
accommodation problems, changes of circumstances (births, family breakdown, family 
reunion etc.), travel to immigration interviews, withdrawal of NASS support, access to cash 
payments and ‘move on’ from the NASS system after an asylum decision 

 
- A range of other services, including gender specific services, befriending schemes, youth 
projects, development of statutory and voluntary sector provision, ‘second tier’ advice to 
other advice providers and access to volunteering opportunities 

 
OUR ROLE IN RELATION TO ASA 
 
Throughout all of the above work, we have needed to advise and assist clients through the 
Asylum Support Adjudicators (ASA) appeal process.  These appeals can cover a variety of issues, 
but can broadly be defined as being about either the refusal or withdrawal of support by NASS, or 
the type or substance of the support offered by NASS.  This could include, for example: 
 

• Refusal of support on the grounds that the client was not destitute 
• Ending of support for failure to travel to dispersal accommodation 
• Ending of the cash element of support (due to allegations of working etc.).    
• Inappropriate dispersal 
• Lack of recognition of particular accommodation needs (young children, special needs) 
• Inappropriate decision on the amount of cash support.   

 
In the initial stages of a disputed issue between a client and NASS, we will attempt to advocate on 
the client’s behalf to NASS.  This may involve a number of steps to properly represent the client’s 
position to NASS.  Where a client is still not satisfied, our role has been to make clients aware that 
an appeals process does exist and then assist them in making this appeal.   
 
SUCCESS OF APPEALS TO ASA 
 
Appeals to ASA generate an extremely high number of successful outcomes for asylum seekers.  
The following table, taken from the ASA website, gives results of all appeals decided upon for the 
period April 2002 to October 2002 (results beyond October are not so far available): 
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Result of appeal Number % of total (rounded)  
   
Substituted decision 352 12 
Decision Withdrawn 
(NASS) 

1216 40 

Remitted to NASS 362 12 
Dismissed 364 12 
Invalid 650 22 
Appeal Withdrawn 
(appellant) 

63   2 

 
 

  

Total appeals decided 3007 100 
 
In total, therefore, the result was positive for the asylum seeker in 64% of appeals.  This state of 
affairs is improved yet further for the appeals that RA has assisted clients in making (we assist in 
approximately 25 appeals a month across our offices and, although we do not keep statistics on 
the issue, normally find that at least 20 of these are successful for the client).  We suspect that this 
is both because the client benefits from having trained advice workers putting their case forward, 
and because we are less likely to put forward an appeal which turns out to be invalid. 
 
EFFICIENCY AND IMPORTANCE OF ASA 
 
We would like to stress how vital a body like ASA is in ensuring the fairness and efficiency of a 
welfare providing public body such as NASS.  Without ASA, the only recourse for many of the 
clients we see would be to work with a solicitor to take a NASS decision to Judicial review.  This 
would be both time consuming and massively expensive, involving court time and legal fees for 
both sides (Given the number of appeals which are heard by ASA, it would probably also cause a 
large backlog of cases waiting to be heard).  Perhaps more importantly, many of the issues which 
ASA decides upon are extremely detailed relating to the minutia of NASS policy (about which 
they are experts).  We believe it would be inappropriate to expect the courts to also gain 
knowledge of this level of policy detail. 
 
POLICY AND PROCESS IMPROVEMENTS 
 
We would also suggest two improvements to the current ASA appeals process, which would, we 
believe, add to the efficiency and fairness of the system 
 
1.Support while appeal is heard 
 
The most important improvement we would suggest is for clients to continue to be supported 
while their appeal is heard.  Asylum seekers are often vulnerable people who lack the basic 
support networks that many UK residents take for granted.  Without NASS support, asylum 
seekers are far more likely to be destitute and homeless, or to have to resort to illegal working to 
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support themselves.  Taking away support from these people should not be done lightly.  Given 
that so many asylum seekers regain their support after an appeal, we believe it is unjust to deprive 
them of support, through no fault of their own, while the appeal is being heard.    
 
We are also worried that to deny support throughout the appeal process will deter people from 
exercising their right to appeal.  If people are trying to survive while destitute, or trying to find 
some way of supporting themselves when they have no right to work, it is far less likely that they 
will be able to submit or properly support an appeal.  Certainly our advice teams find it very 
difficult to support somebody who has nowhere to live through an ASA appeal. 
 
Furthermore, we believe that the cost of supporting people while an appeal is being heard (3/4 
days for a written appeal, 9/10 days if it is heard orally) will be minimal, especially in comparison 
to the social and economic cost of having destitute people living within communities and the 
bureaucratic cost of arranging the re-instatement of support. 
 
2. We also believe that the timescale for submitting an appeal against the termination of support 
should be extended; this currently stands at two days.  There are many obstacles which hinder the 
submission of an ASA appeal, such as; 
 

• Ignorance of right of appeal 
• Lack of English 
• Concern over immediate future 
• Inability to complete appeal form without advice/support 

 
In addition, it is often appropriate for us to try to negotiate with NASS to see if the 
termination/refusal of support can be withdrawn without the need for the case to go through an 
appeal.  However, we are often constrained here by the client’s need get an appeal submitted on 
time.  A slightly longer time in which to attempt to reach agreement might well remove the need 
for an appeal altogether. 
 
We therefore believe that a fairer and more efficient timescale for the submission of appeals 
would be five days. 
 
Dave Garratt, Deputy Director 
Asylum Advice  
April 2003 
 

 
Memorandum submitted by the Law Society (AIA 19) 

 
ASYLUM AND IMMIGRATION APPEALS 
 
1. THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT EFFICIENCY 

SAVINGS AND/OR IMPROVED THE QUALITY OF THE APPEALS PROCESS 
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The Law Society believes that recent reforms have not improved the quality of the appeals 
process.  We agree that asylum applications should be dealt with speedily, on their merits.  
However, we are concerned that too great an emphasis on speed and the imposition of rigid 
targets for hearings and time constraints on cases are likely to lead to the lack of a fair hearing in 
contravention of Article 6 of the ECHR.  Appeal procedures, including requests for 
adjournments, should be flexible so as to allow applicants and their representatives’ time to 
prepare cases properly.  
 
The appeals system is an essential part of the asylum process not least because, due to the poor 
quality of Home Office decision-making in many cases, adjudicators are, in effect, the first 
instance decision-making body.  The pressure to increase the throughput of cases is evidenced by 
the inappropriate use of standardised paragraphs in Home Office decision letters, which means 
that the individual merits of case are not taken into account. 
 
We comment below on the introduction of non-suspensive appeals and other rule changes (see 
questions 3 and 5).  We are also particularly concerned about the Government’s recent 
announcement of a new fast track pilot scheme, the intention of which is to co-locate all parts of 
the decisions and appeals process to speedily process all stages.  We are told that the pilot may 
eventually be expanded and become mainstream.   
 
The Legal Services Commission has held the briefest consultation on the provision of legal advice 
and representation under the pilot.  The intention is to use a duty solicitor scheme to provide 
advice.  We are yet to see how effective this will be in practice, but we have concerns about the 
speed at which the whole process will be conducted.   
 
Asylum seekers have often suffered traumatic experiences and some find it difficult to disclose 
information about their case as soon as they arrive in a foreign country.  As a result, we have 
doubts as to whether this process will produce the most reliable decisions, or ensure the best 
quality of advice and representation for applicants. 
 
2. THE COSTS TO PUBLIC FUNDS OF SUPPORTING NEW APPEALS STRUCTURE, SUCH AS THE ASYLUM 

SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
The Law Society supports the provision of early access to good quality legal advice and 
representation in the asylum process.  Provision of quality advice and representation has obvious 
benefits for asylum applicants, who must often overcome a number of difficulties, including a 
language barrier, to convey their experiences to the Home Office and other authorities.  The role 
of solicitors is essential to ensure that the determination of any asylum claim or any asylum 
support claim is carried out in a fair and transparent manner in accordance with due process.  
 
There has been recent public concern about increases in the legal aid budget for immigration and 
asylum work.  We suspect that one of the reasons for the increase in the legal aid budget is the 
introduction of public funding for representation at appeals before immigration adjudicators and 
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the Immigration Appeal Tribunal.  In a letter to the Law Society in 1999, the Lord Chancellor’s 
Department also recognised the importance of high quality advice throughout an asylum case, 
adding that: 
 
 “the non-availability of legal aid for representation … [was] recognised as [a] major 
 barrier preventing more good quality advisers dealing with asylum applications from the 
 outset”. 
 
As a result, public funding for representation was made available from January 2000.   This factor, 
together with the increase in appeals being heard by the Immigration Appellate Authority from 
2000 to 2001 goes some way to explaining the increases in the legal aid budget. 
 
At present there is no legal aid available for representation on appeals before the Asylum Support 
Adjudicators.  The Society believes that legal aid should be extended to cover representation 
before such appeals, given the seriousness of the issue for the client. Lack of success at an appeal 
may render the applicant destitute. In addition, the Home Office is represented on these appeals 
by trained presenting officers, whilst the appellant is unrepresented, and there is therefore an 
equality of arms issue. 
 
Furthermore, the Society believes that applicants should be able to appeal a decision made under 
section 55 of the Nationality, Immigration and Asylum Act 2002 to the Asylum Support 
Adjudicators.  
 
3. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
We do think there are some ways in which the IAA could be made more efficient. For example, 
there is no judicial decision maker at the Arnhem Support Centre, which means that if there is a 
good reason for an adjournment or some action is required, it is unlikely to happen due to the 
lack of an appropriate decision maker on site. 
 
Also, it is not possible to telephone hearing centres direct.  One of our members has reported a 
recent case involving the partner of a refugee who worked with the courts as an interpreter.  No 
adjudicator or Home Office Presenting Officer (HOPO) was prepared to deal with the case as 
they knew the interpreter.  They were unable to call anyone directly to discuss this and the case 
was therefore adjourned five times until it was finally transferred to Salford.  The multiple 
adjournments could have been avoided if it had been possible to speak to someone directly. 
 
At first hearings, there is no HOPO. There is therefore no opportunity to negotiate with the other 
side and encourage the Home Office to make a decision, thereby dispensing with the case without 
having to go to appeal.   
 
It would also save court time and enable cases to move forward fairly when the Home Office 
representative does not attend, if the Home Office were required to provide a reply to the 



 119

applicant’s skeleton argument.  Furthermore, if Entry Clearance Officers at ports abroad were 
required to produce detailed reasons for refusal, this may obviate the need for an appeal in some 
cases. 
 
 
4. WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY 
 
The LCD recently consulted on the draft Immigration and Asylum Appeals (Procedure) Rules 
2003.  We have concerns that changes in these rules aimed at speeding up the appeals process will 
have a detrimental impact on the fairness of proceedings. 
 
In particular, we are concerned about the introduction of a closure date by which the appeal 
should be determined.  There are very good reasons for multiple adjournments in some cases. In 
response to a Parliamentary Question, it was reported that nearly half of all adjournments were 
sought either by the Home Office or for reasons other than at the request of the representative.66 
To preclude adjournments in cases where they are warranted runs counter to due process and 
may lead to a breach of Article 6 of the ECHR. 
 
We also have concerns about the proposal to restrict “out of time” appeals. Whether an appeal 
should be allowed out of time should be judged in the context of the merits of the case.  We 
believe that the same approach taken in other tribunals should be adopted in immigration cases, 
namely that the question of whether an appeal is in time should be taken at the main hearing. 
Adjudicators must be in a position to use their discretion with regard to out of time applications 
in an unfettered and just manner. 
 
5. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION BOTH OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES 
 
The Society remains seriously concerned about the supply of publicly funded legal advice. Whilst 
the Legal Services Commission (LSC) increased the number of immigration contracts granted 
between March 2001 and March 2002,67 the current legal aid overspend and difficulties caused by 
a cash limited budget have recently resulted in the LSC seeking to control average costs on a 
supplier by supplier basis through contract compliance. The contract allows the LSC to reduce 
matter starts where the supplier's average costs are increasing by 10% or more. 68 
 
The Law Society has been contacted recently by a number of immigration firms whose matter 
starts have been restricted or who have been granted no new matter starts until April 2003.   

                                                 
66 HC Deb, 25 February 2002, col 834W 
67 Legal Services Commission Annual Report 2001/2002 
68 Matter starts are the controlled work matters (new cases) that the supplier may start under the contract. 
The Schedule to the contract specifies the number of new matters that the supplier is authorised to start in 
each category of law. Asylum and non-asylum matter starts are set out separately 
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These firms have been unable to refer clients on, as there are no other firms in the area who can 
do the work. We are concerned that this will mean that many vulnerable people will be unable to 
access good quality legal advice.  
 
This problem is likely to be exacerbated by the speed cases are now being dealt with.  The increase 
in throughput for the IAA will result in changes to suppliers’ caseloads.  Preparation for asylum 
appeal hearings is necessarily time-consuming and time-pressured.  This is likely to mean that 
suppliers’ capacity to take on new cases will be reduced.  
 
The removal of support from “in-country” applicants and others (Ss 54 and 55 of the Nationality, 
Immigration and Asylum Act 2002) has also impacted on the ability of the Legal Services 
Commission to predict the levels of legal supply that will be required around the country.  In-
country asylum applicants would previously have been dispersed.  However, a larger proportion 
of these applicants may remain in London and the south-east if support is not available either 
because they cannot afford to move away from London or because they are likely to be dependent 
on local communities to support them. This in turn will impact on the ability of applicants to 
obtain legal advice.    
 
A number of our members have reported difficulties in obtaining suitably qualified interpreters.  
We believe that the National Register of Public Service Interpreters should be state owned and 
funded, and be accessible to all public services, in order that suitably qualified interpreters are 
available when required. 
 
6. THE EXTENT TO WHICH “NON-SUSPENSIVE” APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
The Law Society is concerned that the introduction of non-suspensive appeals, though improving 
the speed at which the Home Office can process claims, does so at the expense of access to justice 
and due process.  
 
It is extremely difficult, if not impossible, for most asylum seekers to appeal from outside the UK, 
particularly if they are subject to persecution in the country to which they have been returned.  
The difficulty in appealing from abroad has been recognised by the Court of Appeal in Canbolat v 
Secretary of State for the Home Department (1997) Imm AR 442. Applicants are very unlikely to 
be able to obtain access to appropriate legal advice and representation abroad and the appeal 
process itself will be complicated by being carried out from another country. Furthermore, there 
is no guarantee that an applicant will be able to stay in a third country until the appeal is heard. 
 
Those who are not deterred will have their appeal decided on papers.  Experience in other areas, 
such as family visitor visa appeals, has shown that oral applications are much more successful 
than paper ones. The fact that appellants will not have the benefit of an oral hearing is of 
particular concern in light of Refugee Council statistics.  These estimate that 51% of asylum 
seekers were successful either at different appeal stages or where the Home Office overturned its 
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own refusal decision69.  This suggests that initial decisions that applications are clearly unfounded 
may be made in relation to cases that would be successful on appeal.  The use of non-suspensive 
paper appeals will reduce the chance of overturning a poor initial decision. 
 
 

Evidence submitted by the Zimbabwe Association (AIA 20) 
 
A support group for Zimbabwean asylum seekers and refugees in the UK. Founded by 
Zimbabwean asylum seekers and fellow Zimbabwean supporters October 2001.  Applying for 
charitable status.  Run on a volunteer basis.  Works with Refugee Council, Bail Circle, Medical 
Foundation, Immigration Advisory Service amongst others. 
 
1. THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT EFFICIENCY SAVINGS 

AND /OR IMPROVED THE QUALITY OF THE APPEALS PROCESS 
 
The quality of the appeals process is badly hampered by the scarcity of competent legal 
representation available to those appealing. People in this position may have been dispersed 
throughout the UK to areas which have little specialist expertise. People on NASS support have 
very limited funds. To travel to a neighbouring town in search of a solicitor prepared to take on 
their case can take a huge portion of their weekly support. To travel to London where there is the 
largest pool of expertise can prove impossible without the help of friends, churches or support 
groups. 
 
2. THE COSTS TO PUBLIC FUNDS OF SUPPORTING NEW APPEALS STRUCTURES, SUCH AS THE ASYLUM 

SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
Better representation and preparation at the interview stage would reduce the number of appeals 
lodged. Our perception is that a small number of firms are cramming in large numbers of clients 
and providing them with a minimal service. We feel that there should be a mechanism in place 
which restricts the number of clients being rushed through any one firm. We feel that profit is the 
only motive in firms taking on so many clients. 
 
 3. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
IAA could be made more efficient if independent country reports were prepared on a more 
regular basis by academics or recognised experts so that adjudicators were well briefed on the 
'current' state of any particular country. The use of flawed or out-of-date country reports as in the 
recent case of Zimbabwe, do a great disservice making it impossible for adjudicators to be fair, 
and resulting in asylum seekers being forced to appeal to the Tribunal or apply for Judicial 
Review,  overloading the system still further. 
 

                                                 
69 Refugee Council Statistics 2001, www.refugeecouncil.org.uk/infocentre/stats004.htm 
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We are astonished at the amount of bad legal advisers and representatives clogging the system. 
Having witnessed them turning up to court late (if at all), unprepared, original documents not 
being presented, bundles in a mess - why are they allowed to continue in this way? Is it not 
possible to have a simple mechanism whereby each time a legal rep/adviser is late, fails to arrive, 
produces a shoddy or skimpy bundle, etc. the adjudicator simply ticks boxes on a relevant form, 
and after an agreed number of abuses, the legal rep/adviser is prohibited from representing 
people. 
 
The present situation dissuades people from making complaints as the ensuing correspondence 
and documentation can keep one tied up for months - many people simply don't have the time to 
complain. This results in useless legal rep/advisers continuing to receive a good living  while 
wrecking countless cases. 
 
4. WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY 
 
At present the asylum seeker is in a very disadvantageous position right from the outset of their 
case. Contrary to popular belief, many asylum seekers know very little, if anything, about the 
whole process. Support groups such as the Zimbabwe Association have attempted to remedy this 
lack by providing information that will enable Zimbabweans to realise what is needed to back 
their claims. Once they know the types of evidence that are required they are able to put into 
motion the necessary steps to obtain the birth certificates, death certificates, violence reports, etc. 
which may be relevant to their cases. Cases are then decided far more quickly and fairly. In the 
past, people with terrible cases of suffering have been denied asylum simply because they were 
not properly briefed by their legal representatives and did not understand what documentation 
they needed. 
 
5. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION BOTH OF LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN ASYLUM AND 

IMMIGRATION CASES 
 
There is neither sufficient availability nor provision of competent legal advice and representation. 
Interpretation facilities in Zimbabwean cases have been badly flawed. Some interpreters 
(particularly at Oakington) have earned a reputation for leaking details of the asylum seekers and 
their cases back to Zimbabwe where their families have been targeted. We have had a number of 
disturbing reports of pro-Zanu PF Zimbabwean employees of the Immigration Department, 
interviewing Zimbabwean asylum seekers who are fleeing from that very party. 
 
We have also had many reports of legal reps bullying their clients into accepting interpreters, 
when the client speaks good English as do the vast majority of Zimbabweans arriving in the UK. 
We feel this is a complete abuse of public resources, while recognising that a small percentage of 
Zimbabweans still require this service. 
 
6. THE EXTENT TO WHICH ‘NON-SUSPENSIVE’ APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
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In cases where there is a right to go to Tribunal, this can hardly be considered a right when there 
are no competent lawyers prepared to take on the cases, not because of the merits or otherwise of 
the particular case, but simply because all the competent lawyers are already overloaded and less 
competent lawyers are not capable. 
 
May 2003 

 
 
 

Evidence submitted by the Legal Services Commission (AIA 21) 
 
INTRODUCTION 
 
1. This memorandum is submitted by the Legal Services Commission and also reflects the views 
of the Lord Chancellor’s Department.  
 
2. The purpose of this memorandum is to describe the role of legal aid in the appeals process in 
general, having particular regard to the issues raised by the Committee as to the availability of 
legal advice and representation for appellants and the cost to public funds.  Where appropriate we 
have broadened out the evidence to include legal aid for the whole end to end process, from 
initial application for asylum to final determination.         
 
BACKGROUND  
 
3. The Legal Services Commission (LSC) is a Non-Departmental Public Body established by the 
Access to Justice Act 1999 (‘the Act’). Section 4 of the Act sets out the LSC’s general duty to fund 
services to provide legal advice and representation. 
 
4. The Lord Chancellor’s Direction on Community Legal Service Priorities, issued under section 
6(1) of the Act, provides that top priority for funding has to be given to (inter alia)  ‘ civil 
proceedings where the client is at real and immediate risk of loss of life or liberty’ and that all such 
cases that meet the criteria must be funded. The Guidance to the Direction goes on to say that 
depending in particular on the client’s country of origin and the other factual circumstances of 
the case, many (but by no means all) asylum cases will fall within this category.           
 
5. Legal aid was made available for proceedings before the Immigration Adjudicators and the 
Immigration Appeal Tribunal with effect from 1 January 2000. This was timed to coincide with 
the introduction of exclusive contracting by the Legal Aid Board (the LSC’s predecessor) which 
meant that only firms that had passed the appropriate quality standard and been awarded a 
contract could carry out legal aid work   
 
6. The LSC’s General Civil Contract allows suppliers with an immigration contract to provide 
Legal Help for initial advice on the asylum application and preparatory work for the appeal, and 
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Controlled Legal Representation (CLR) for the appeal itself. They can also provide Legal 
Representation before the higher courts (including judicial or statutory review) where necessary. 
All contracted suppliers are required to have passed the LSC’s Specialist Quality Mark audit, and 
as part of that standard, must ensure that all work is either carried out or properly supervised by 
an experienced immigration practitioner    
  
7. Both the LSC and the IAA are firmly of the view that good quality legal advice will enable cases 
to proceed more smoothly on appeal. This has been borne out by all of our many contacts with 
the judiciary at all levels. A court or tribunal with an un-represented applicant before it has to go 
the extra mile in ensuring fairness by effectively seeking out the applicant’s case from a mass of 
uncoordinated evidence and argument.  
 
8. A properly presented case always benefits the decision maker and reduces hearing time and 
adjournments. In the asylum context un-represented applicants present an even greater problem 
because of the language barriers involved and the complicated nature of the jurisprudence. 
 
9. There is the danger that if many appellants were un-represented this would reduce the 
Adjudicators’ disposal rate, threaten the IAA target of 6000 cases per month and, of course, in 
some cases could reduce the capacity to ensure fairness.  
 
10. However, the desirability of providing access to representation must be balanced with the 
need to ensure that merit-less appeals do not proceed with public funding. This is further 
discussed in relation to the merits test below.   
 
THE AVAILABILITY OF LEGAL ADVICE AND REPRESENTATION AND INTERPRETATION FACILITIES FOR 

APPELLANTS 
 
11. Prior to the introduction of contracting and the extension of legal aid to appeals in January 
2000, there were very few specialist immigration practitioners outside of London and their 
capacity to take on appeal cases was limited.    
 
12. Further, the increased number of asylum seekers and the measures taken by the Home Office 
to deal with the backlog of applications have put increased pressure on legal aid and the appeal 
system.  The IAA has committed to an expansion programme and by November 2002 had 
increased its capacity from 4000 to 6000 cases per month.  
  
13. We have therefore needed to expand the number of suppliers able to take on legally aided 
appeal work. The problem was made more acute by the Home Office dispersal policy, which 
meant that we had to grow supply in areas of the country where there had traditionally been very 
little need for expertise in immigration and asylum law.   
 
14. The LSC has taken a number of measures to encourage supply in order to meet the 
unprecedented growth in demand. We have concentrated particularly on asylum cases, which 
account for 93% of our total expenditure on immigration legal aid. 
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15. We awarded ‘expansion contracts’ to firms in regions where there was an identified shortage 
of legal advice. These contracts included one-off payments for recruitment and staff supervision 
and interest free loans for premises. The best firms were selected using a bidding process. The 
expansion contracts enabled firms to set up new immigration departments or expand existing 
ones with financial help from the LSC.   
 
16. A total of 77 firms were awarded expansion contracts and 203 new caseworkers were recruited 
under them.  Our total expenditure to date on recruitment and supervision under the contracts is 
£850,000. We have also made loans to the value of £580,000.   
 
17. Remuneration for legally aided immigration work was increased twice, in July 2000 and April 
2001. Details of the current remuneration rates are set out in Annex A. We also introduced staged 
billing arrangements to improve cash flow for suppliers.  
 
18. We helped set up and fund a range of initiatives, such as duty advice schemes for asylum 
seekers in detention and training courses in asylum law for employees of contracted firms. We 
worked closely with other agencies at a local level to ensure that asylum seekers were referred to 
suppliers with the spare capacity to take on their case.    
 
19. These measures have been successful in increasing access to both legal advice and 
representations to appeals. The number of solicitor contracts has increased from 400 in July 2000 
to 526 in April 2003. The number of contracts with Not-for-profit agencies has increased from 63 
to 91 over a similar period.   
  
20. Our success in expanding supply to meet demand is demonstrated by the fact that despite the 
50% increase in IAA throughput, the figures for the number of cases adjourned due to lack of a 
representative remain low – only around 1.5% of all adjournments were made for this reason in 
2002. 
  
21. We also measure supply using case starts. Organisations that have a contract with the LSC 
would be expected to be able to provide advice and representation at all stages of any asylum or 
immigration matter.  However in practice this does not always happen.  Applicants may change 
representatives for a variety of reasons, e.g. if they are dispersed to another part of the country or 
they are unhappy with the Home Office’s initial decision and blame the representative for the 
refusal. 
 
22. Using NASS statistics and other Home Office information we can compare the number of 
asylum seekers in each area to the case starts we have awarded to contracted suppliers in the same 
area. We make allowance for the fact that applicants may change representatives for a variety of 
reasons – including moving to another part of the country.  Our analysis shows that in the 
northern part of the country there are some potential gaps in the provision of legal advice, 
however it appears that these gaps are filled by London firms carrying out the work.   
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23. We know that many asylum seekers instruct a solicitor on arrival in London and retain that 
solicitor even though they may subsequently be dispersed.  Whilst this is not an ideal scenario it 
does mean that the applicant has access to legal advice. 
  
Advocates 
 
24. Not all solicitors will provide advocacy before the adjudicator or IAT.  Many will employ 
counsel to act for them. Evidence suggests that there is a shortage of experienced immigration 
counsel outside London.  
 
25. The LSC has therefore recently funded a course designed in conjunction with the Bar Council 
and College of Law, which provided immigration training for 30 junior barristers.  These 
barristers have completed their assessment and are all now available for instruction. Subject to 
funding, we would like to repeat this exercise.  
 
New initiatives 
 
26. We have also worked closely with the Home Office and LCD to support initiatives taken to 
speed up the decision making process, both before and after the Nationality, Immigration and 
Asylum Act 2002 came into force in November last year. We acted to ensure that prompt access 
to legal advice was available to all asylum seekers put through the new procedures and to support 
the smooth running of the new procedures.  
 
27. For example:  
 

• We made arrangements for the Immigration Advisory Service and Refugee Legal Centre to 
take on non-suspensive appeals cases at Oakington, backed up by a panel of solicitors for 
referrals. 

 
• We made arrangements to deal urgently  ‘in house ‘ with all applications for emergency 
judicial review within three working days and set up a standing committee to deal with 
appeals against our refusal of funding.    

 
• We worked quickly to set up a duty rota of solicitors to deal with all cases going through the 
new ‘Fast Track’ pilot introduced from 10th April 2003. Our aim has been to ensure that no 
client in the pilot goes without legal advice, including representation on the appeal if the 
merits and means tests are satisfied.  

 
28. These three initiatives have resulted in additional costs of around £640,000 to the LSC for 
extra staff and for the standing committees. For the fast track we implemented an improved 
remuneration package, which allows us to apply uplifts for work done during unsociable hours 
and to pay standby allowances. However, with the tight timescales involved it is likely that less 
work has been performed for clients resulting in lower overall costs.  This is still to be formally 
assessed. 
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Interpreters 
 
29. Contracted suppliers are responsible for making their own arrangements with interpreters.  
The LSC does not contract directly with interpreters but reimburses suppliers’ costs in this 
regard. 
 
30. We have no evidence that suggests that suppliers in general have difficulty in finding 
interpreters when required. 
 
31. In the North East however we are aware that finding interpreters in some of the less common 
languages can be very difficult.  We have therefore paid for all suppliers in that area to have access 
to Language Line, which is able to provide telephone interpreting in all languages in a matter of 
minutes. 
 
32. The LSC has approached the Institute of Linguists to discuss the possibility of all contracted 
suppliers having access to their register of accredited interpreters.  Unfortunately we have been 
unable, to date, to agree a cost effective price with them and we are considering further options. 
 
The merits test  
 
33. We have taken a number of measures to ensure that funding for appeals and judicial reviews 
is directed only towards those cases which merit the expenditure of public money. The LSC’s 
Funding Code, established by statutory instrument, provides that cases must pass a merits test 
before legal aid is granted.  The client must also qualify financially; in practice most asylum 
seekers have very limited resources and are therefore financially eligible for legal aid.     
 
34. The merits test  (for both appeals and judicial/statutory reviews) allows the grant of funding 
where prospects of success are clearly over 50%, i.e. are moderate or better.  It also allows a grant 
where prospects of success are unclear or borderline (i.e. where it is not possible to predict the 
chances of success or where those chances appear to be 50/50) in certain circumstances.  The case 
must be of overwhelming importance to the client, raise significant issues of human rights or be a 
matter of significant wider public interest. Most asylum cases will be of ‘overwhelming 
importance to the client’ as defined in the Funding Code.. 
 
35. However the merits test also requires that funding should be refused where the prospects of 
success are poor i.e. clearly below 50%.  This will be the case where the appropriate advice to the 
client will be that in the circumstance of their case their appeal is clearly more likely to fail than to 
succeed. 
 
36. Where a client is refused funding, then they have a right of appeal to the Funding Review 
Committee, a body made up of independent solicitors and barristers whose decisions are binding 
on the LSC  
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Controlled Legal Representation (CLR) before the Adjudicator or Immigration Appeal Tribunal 
 
37. The grant of CLR is delegated to contracted immigration suppliers. Provided the merits and 
means tests are satisfied, there is no requirement to make an application to the LSC before 
granting funding for the appeal. This has been the approach involved in other categories of law 
(such as mental health, family mediation and some magistrates’ court family cases) where a 
speedy and simple process is required. The tight timetables involved in the appeal process in 
immigration and asylum, together with the number of cases involved, would make it impossible 
for all applications to be determined directly by LSC staff without a very significant increase in 
resources.  
 
38. Once CLR is granted the practitioner can provide the necessary advice and representation, 
subject to the control mechanisms contained in the contract. The contract specification contains 
rules that restrict the items for which firms can claim and requirements as to incurring costs 
reasonably.  The contract also contains upper costs limits for work that can be carried out in any 
particular case of £2000 for Legal Help and £1500 for CLR. These limits cannot be exceeded 
without the Commission’s prior authority. 
 
39. Over time evidence provided from our audit process and from our dealings with the solicitor’s 
representative groups (such as the Immigration Law Practitioners Association) gave us concern 
that some suppliers were not properly applying the merits test, and were granting CLR where the 
prospects of success were clearly poor.  
 
40. In December 2002 we therefore tightened the guidelines on the operation of the CLR test in 
the General Civil Contract in order to more closely define the circumstances in which funding 
should be refused on the basis that the prospects of success were poor. We will enforce these 
guidelines on audit, with costs being deducted in appropriate cases, and where problems persist 
contract sanctions will be taken against the firm concerned.        
 
41. Using in house immigration law specialists, we have also provided further training to our 
caseworkers that deal with requests to exceed the upper limits for CLR.   
 
Judicial Review  
 
42. Funding for judicial reviews is granted by the issue of a certificate by the LSC. However 
contracted suppliers initially had certain powers devolved to them, in particular powers:  
 

• to self grant temporary funding in an emergency, and 
• to extend a certificate to take further steps in existing proceedings.  

 
43. Following representations by senior members of the judiciary we became concerned that these 
devolved powers were being used to pursue unmeritorious applications for judicial review as a 
spoiling tactic in order to prevent the removal of unsuccessful asylum seekers whose appeal 
process has been exhausted.  
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44. In December 2001 we therefore placed a restriction on the devolved power so as to require 
suppliers to seek our express permission to renew any failed application for judicial review at an 
oral hearing. Before granting such permission, we require a copy of the judge’s decision and a 
counsel’s opinion that gives convincing reasons as to why there is merit in renewing the 
application.     
 
45. We also set up new arrangements with the Crown Office to receive firm-by-firm data on 
immigration judicial review success rates. Our continued monitoring of this data led us to 
conclude that further measures were necessary to protect public expenditure in relation to self-
grant of certificates in urgent cases.     
  
46. Crown Office statistics showed that the success rate for initial applications for permission for 
judicial review was only 13%. Over 70% of immigration judicial reviews were started as an 
emergency and a majority of those were granted using devolved powers. Our evidence suggested 
that suppliers were incorrectly using their devolved powers to self-grant certificates where cases 
had little or no merit and where there was no need for emergency certificates to be granted.  
      
47. We therefore decided that it was necessary to remove the devolved power to self-grant 
applications for judicial review or statutory review from most suppliers altogether. After 
consultation, this change was implemented  on 1 April 2003. Some 22 of the top performing 
immigration firms were allowed to retain the devolved power.  We will expand this number as 
and when our monitoring of the data gives us further confidence.   
     
48. We also, with effect from the same date, required that all applications for funding for judicial 
review should be sent to the specialist immigration unit based in our London office.  
 
THE COST OF LEGAL AID  
 
Overview 
 
49. As table 1 below shows there have been significant increases in expenditure on legal aid for 
immigration and asylum over recent years.  There are a number of factors involved, the most 
important of which are beyond the control of the LSC.  Any increased activity by the Home 
Office or the IAA increases our costs as the great majority of asylum seekers qualify financially for 
publicly funded legal advice on their claim and, subject to a merits test, to representation on 
appeal.   
 
50. The main cost drivers are: 
 

i. The increased numbers of asylum seekers  
 

ii. The increased rate of cases being processed by the Home Office and the reduction 
of the backlog. (The LSC pays bills at the point the decision is made – so measures 
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taken to cut down the backlog have led to an influx of claims, as will any future 
measures).  

 
iii. The introduction of legal aid for appeals.  

 
iv. The increased throughput by the IAA.  

 
v. The dispersal policy, which means: 

 
a) that we have had to fund suppliers to set up in areas of the country 

where hitherto no supply has been needed; and, 
b) we have had to pay more for solicitors and interpreters  to travel to 

attend clients at interviews. 
 

vi. Average costs of claims have risen during contracting. We estimate the current 
rate of increase to be at 12% a year.  

   
51. TABLE 1 
 
IMMIGRATION AND ASYLUM EXPENDITURE 2000-2003 
 

2000-01 2001-02 2002-03 
Type of Expenditure  

(£m) (£m) (£m) 
Legal Help 39.0 63.2 85.7 
CLR 37.4 60.8 82.3 Controlled Work Contracts 
Total 76.4 124.0 168.0 

Certificated work (primarily judicial review) 5.0 5.7 6.2 
Total 81.4 129.7 174.2 
 
All figures are in cash accounting terms. We have estimated the breakdown between Legal 
Help and CLR.  Most of the Legal Help costs will be for advice on the initial application 
 
52. The LSC is concerned about the ongoing increase in average costs, and about the quality of 
work provided by some solicitor firms, particularly in London. Our concerns about poor quality 
work predate the introduction of contracting in January 2000. That introduction in itself removed 
many of the worst offenders, but we have judged further steps to be necessary even for contracted 
firms.       
  
Control measures 
 
53. Under the General Civil Contract, solicitors receive standard monthly payments.  These 
payments represent an estimate based on previous performance, of the amount the firm will bill. 
Actual bills are reconciled against the monthly payments, which are adjusted upwards or 
downwards as necessary. These adjustments allow us to ensure that by the end of each financial 
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year we pay each firm the amount they have billed over that year, subject to a one-months ‘pull 
forward’ of costs to help their cash flow.  
        
54. Solicitors’ bills are subject to a cost audit process, by which we assess whether the amounts 
claimed are reasonable and whether the work has been carried out in accordance with the terms 
of the contract. Firms are selected for audit on the basis of the potential risk to the fund –
according to the amount they claim from the fund and their previous audit record.  
 
55. We carry out the audit process by examining the files themselves in detail. Prior to the 
introduction of contracting in January 2000, bills for advice and assistance were usually assessed 
based purely on the information on the claim itself, without a detailed examination of the file. 
Under the powers then available, this was the only practicable way to deal with over 500,000 
claims a year. However, the information that we began to receive about some elements of 
immigration supply in the 18 months or so before contracting began, convinced us that we 
needed to move to examining the files themselves in order to thoroughly assess issues of quality of 
work.  
 
56. Contracting gave us the opportunity to begin this process. Clearly, because of the numbers of 
cases involved, we have to operate by selecting a representative sample of files.    
 
57. An initial sample (usually of 20 files) is taken and the work done is examined in detail. The 
results are then placed into three different categories, according to the ‘assessment rate’ – that is 
the percentage of the claim that we provisionally deduct on audit.   
 
Category 1 – where the assessment rate is 0-10%  
 
Category 2 – where the assessment rate is 10-20%  
 
Category 3  - where the assessment rate is above 20%. 
 
58. Elements of the assessment are based on subjective judgement of whether time spent was 
‘reasonable’ and/or whether the evidence on the file supports the claim. We recognise that there is 
room for legitimate disagreement on many of these issues. This means that it is appropriate to 
concentrate our resource on those with higher assessment rates. Where the firm falls into 
category 3, further samples may be taken to verify results.   
 
59. A high assessment rate can arise from a number of causes. It may be that the details of work 
recorded on the file are not substantial enough to support the claim. It may be that the 
application form for legal aid has not been properly completed, or that other details are missing 
from the paperwork. These are file management and contract compliance problems and do not 
necessarily represent claiming for work that has not been done.    
 
60. A high assessment rate, such as a category 3 result, cannot therefore be said to be coterminous 
with fraud or deliberate over claiming. In most cases, the work has been done and the issue is 
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whether it was performed in accordance with the contract and often, whether the time spent was 
reasonably necessary to advance the case. The latter raises issues of the quality of advice and the 
efficiency of the fee earner.   
 
61. The firm has a right to appeal the cost assessment results to an independent committee made 
up of practising solicitors and barristers. As part of the appeal process the firm will make written 
representations on the results. This process can lead to re-categorisation where the regional office 
or the committee accept the explanations put forward by the firm.  This means that our figures 
for the number of category 3 firms are liable to reduce as firms go through that process.    
 
62. In immigration, our costs assessment efforts have been concentrated heavily, but not 
exclusively, on London, where 75% of our immigration expenditure is incurred, and on category 
3 firms.  
 
63. In December 2001 we set up a specialist team in London to carry out immigration cost 
assessment audits. This includes ‘peer reviewers’ – specialist immigration practitioners, either in 
house or employed from private practice as consultants. These peer reviewers look not only at 
cost assessment issues but also at the quality of the work carried out for the client. Peer review is a 
scarce and expensive resource and we need to target it on high-risk firms. All category 3 firms in 
immigration that appeal their results receive a peer review in London.  
 
64. A category 3 result will, unless overturned on appeal, have the following consequences for the 
firm:  
 

• Reduced payments. We extrapolate the reductions from the sample files to other bills 
submitted by the firm in the immigration category since the last audit. We then reduce the 
firm’s payments in order to balance against the post assessment bill rate and reclaim any 
overpayments.     

  
• We serve a contract notice on the firm. Generally, this will be a notice requiring the firm to 
improve their performance within 6 months. Given the severe consequences to the firm of 
ending the contract (usually, the firm will go out of business) it is generally appropriate to 
give an opportunity for improvement.  We believe that this is supported by the number of 
firms that have improved their rating on subsequent audit. Where the issues raised concern 
file management or misunderstanding of the contract rules further guidance and training can 
significantly improve behaviour.  Further, we do not believe the courts will support 
termination without warning unless there is dishonesty or serious risk to clients. Where these 
are identified then we will move to terminate the contract immediately.  

 
65. The process we have now developed gives us significantly better control and information than 
previously. Before contracting we did not have the mechanisms in place that would identify the 
issues that we now have to deal with,   However it does need to be borne in mind that auditing in 
this way was a new development with contracting, and has been a learning process for us and our 
suppliers. We have had to build up our expertise and proceed in a way that keeps the good 
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suppliers on board and survives judicial scrutiny. We often face judicial review at the end of the 
process once we take action against individual firms.  We are not yet where we want to be, but 
have made significant progress.   
 
London 
 
66. As stated above,  most of the expenditure in immigration is in London.   
 
67. There are 338 solicitor firms in London with immigration contracts.   
 
68. All these firms have received a cost assessment audit except: 
 

• 50 new firms that were only awarded contracts in 2002-3.  
• 7 other firms with contracts of small value.  

  
69. These suppliers will be audited in the current financial year. 
 
70. Since the specialist unit was set up in London in November 2001 we have identified 62 firms 
with confirmed category 3 results after appeal.  A further 43 firms have been identified as 
category 3 on cost assessment audit through initial file sample but are still going through the 
appeal process.  
 
71. Of the 62 confirmed category 3 firms: 
 

• 10 have agreed to terminate their contract following the audit 
• 7 had their contract terminated for failure of the Specialist Quality Mark Audit 
• 6 have been intervened in by the Office for the Supervision of Solicitors  
• 8 firms have been reclassified as category 1 or 2 with an improved performance on a 
subsequent audit 
• A further 8 have been classified as category 3 again on re-audit and are going through the 
appeal process. Contracts will be terminated where the results are confirmed on appeal 
• The remaining 23 firms will be re-audited during the current financial year and contracts 
will be terminated if they are again category 3 

 
72. In the last 18 months, London has deducted over £4.6m from bills submitted. It is important 
to note that much of this money has never actually been paid from public funds, as London has 
held back claims pending audit results in many cases.      
 
73. A further 23 firms (not in the 62 referred to above) have either failed the Specialist Quality 
Mark audit in immigration or withdrawn their application when it was apparent that failure was 
imminent.  
 
Outside London 
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74. There are 188 solicitor firms with immigration contracts outside of London. Of those firms 39 
are currently in category 3, although this figure includes a number still going through the appeal 
process. Those firms that have their results confirmed as category 3 will face similar action to 
London firms, although the amount of money at stake is usually considerably smaller.    
 
Additional measures 
 
75. We have taken a number of additional measures from 1 April 2003: 
 

• We have introduced changes to contract terms to make it easier for us to extrapolate costs 
and to remove contracts altogether where the work is of such poor quality that there is a risk 
to clients.  

 
• Firms with a category 3 rating had the numbers of cases they are authorised to start in 
2003/04 reduced by 20% compared to the current year – the largest reduction we can make 
under the contract. 

 
• We have announced that firms that reach March 2004 with a category 3 rating, will not be 
offered a three-year contract when we replace the General Civil Contract in April 04, but will 
be given a temporary contract conditional on improving their categorisation on re-audit.  
However any firms that are already on their second category 3 rating will not receive a 
contract at all.      

 
• We have now stopped awarding new immigration contracts in London.   
 

Annex A 
 

SOLICITOR PAYMENT RATES FOR PUBLICLY FUNDED IMMIGRATION AND ASYLUM CASES (APRIL 2003) 
 

 
Level of Service 

 
Work Type 

 
 

 
Rate per 
hour (£) 

 
Rate per 
item (£) 

 

Attendance and preparation 57.35 - 

Travel and waiting 30.30 - 

Routine letters and telephone calls - 4.40 

 
 

Legal Help 

   

Attendance and preparation 61.20 - 

Travel and waiting 30.30 - 

Routine letters and telephone calls - 4.40 

LO
N

D
O

N
 

 
 

Controlled Legal 
Representation 

Advocacy 69.60 - 
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Controlled Work (Legal Help and Controlled Legal Representation) 
 

 
 

 
 
 

 
Controlled Work (Legal Help and Controlled Legal Representation) 
 
 
 

 
Work Type 

 
Rate per 
hour (£) 

 
Rate per 
hour (£) 

Preparation (in London) 79.50 - 

Preparation (outside London) 75.00 - 

Routine letters out - 7.50 

Routine telephone calls - 4.10 

Travel and waiting 33.25 - 

Attending with counsel in conference or 
at trial 

37.00 - 

Attending without counsel in conference 
or at trial 

75.00 - 

 
Licensed Work (including Judicial Reviews) 

 
Level of Service 

 
Work Type 

 
 

 
Rate per 
hour (£) 

 
Rate per 
item (£) 

 

Attendance and preparation 52.55 - 

Travel and waiting 29.45 - 

Routine letters and telephone calls - 4.10 

 
 

Legal Help 

   

Attendance and preparation 57.25 - 

Travel and waiting 29.45 - 

Routine letters and telephone calls - 4.10 

R
EG

IO
N

S 

 
 

Controlled Legal 
Representation 

Advocacy 69.60 - 
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All cases are either High Court or Court of Appeal. On assessments of costs, an 
enhancement of up to 100% (200% in exceptional cases) may be allowed on these rates. 
 
 

 
Annex B 

 
 

IMMIGRATION AND ASYLUM MATTER STARTS 
 
Number of 
Cases Started 

2000/2001* 2001/2002 2002/2003 

Legal Help and 
CLR 

138,841 141,189 157,788** 

Judicial Reviews 
and other Full 
Representation 

1764 2513 2915 

 
* Civil Contracting was introduced from 1 January 2000.  Prior to this solicitors operated under the Advice 
and Assistance Scheme, which provided a level of service broadly similar to Legal Help. Representation before 
the Immigration Appellate Authority was not funded, and matter starts were not reported (only claims).  For 
1999/2000 we received 105,000 Legal Advice and Assistance claims, however more than one claim could be 
made per matter.  We estimate the number of cases started in 1999/2000  to have been about 2/3 of the 
matters reported  i.e. around 70,000. 
 
** For Legal Help and CLR in 2002/03, the figure includes an estimate for March matter starts, which have 
not yet been fully reported.   
 
 
1. The number of matters started under LSC contracts exceeds Home Office figures the number 
of claims for asylum  (85865 in 2002). There are various reasons for this: 
 
 • Our figures include non-asylum immigration cases. 
 • There may be more than one case start per asylum seeker.. If the asylum seeker changes 
 solicitor (for example because they are dispersed to a different part of country) then the 
 second solicitor will report the case as a separate matter start. 
 • Home office figures do not include dependents. 
   
2. The amount of legal aid expenditure has increased at a greater rate than matter starts for 
various reasons: 
 
 • In the first two years of contracting, there was a time lag between the increase in matter 
 starts under contracting, and the increase in claims for costs.  A substantial volume and 
 value of claims submitted in any particular year related to cases commenced prior to that 
 year.  For example, in the immigration category, only 35% of the value of immigration 
 claims in 2001-02 related to cases that commenced in the same period.  The remaining 
 65% of the value of claims related to cases that commenced prior to 2001-02. 
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 • However, improvements to the stage billing arrangements made in April 2002 made it 
 much easier to bill cases in progress, resulting in a pull-forward of costs into 2002-3 that 
 would otherwise have been paid in subsequent years 
 • The introduction of funding Controlled Legal Representation (CLR) for appeals to the 
 Immigration Appellate Authority, from January 2000, has had a major effect on 
 increasing costs per claim 
 • We have also funded the travel costs of legal advisers for dispersed clients. 
 • The Home Office’s success in accelerating their decision-making and removals processes 
 has accelerated the work carried out on individual cases by solicitors and resulted in a 
 further pull forward of costs, particularly for 2001-2 and 2002 
 
 

Evidence submitted by Asylum Aid (AIA 22) 
 
INTRODUCTION 
 
1.1. Asylum Aid is an independent, national charity providing free legal advice and 
representation combined with policy work and campaigning for the fair treatment of refugees in 
the UK.  We have over twelve years experience in this field. 
 
1.2. The Refugee Women’s Resource Project is an arm of Asylum Aid.  This project, which 
includes a dedicated team of researchers, focuses in the situation of refugee women. 
 
1.3. This submission is specifically prepared in response to the invitation from the Committee on 
the Lord Chancellor’s Department (Inquiry into Asylum and Immigration Appeals).  The 
Committee is to focus upon six specified issues, and this submission will address each of these in 
turn before offering some concluding remarks concerning the asylum appeals process. 
 
1.4. As will be clear from Asylum Aid’s name and remit, our experience and, therefore, 
observations are limited to the asylum appeals process.  Although we have some limited 
experience of immigration appeals (e.g. family reunion appeals for clients granted asylum), no 
observations on such appeals are offered here. 
 
MAIN SUBMISSION 
 
Recent reforms may reduce the cost at the Immigration Appellate Authority.  However, we are 
seriously concerned that this will be at the expense of justice and may increase costs elsewhere – e.g. 
judicial review costs, Legal Services Commission (LSC) costs. 
 
2.1. The Nationality, Immigration and Asylum Act 2002 and new Procedure Rules, in force from 
1 April, have made critical changes. 
 
2.2. Many of these changes are designed to speed up appeals, restrict appeal/review rights and 
inhibit exercise of these rights.  Key examples are: 
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 • Halving to 5 working days the time limits whereby appeal rights of detainees are 
 governed. 
 • Setting, and governing adjournment requests, by way of closure dates. 
 • Paper only statutory review. 
 • Fast track procedures (through Harmondsworth). 
 • Non-suspensive appeals. 
 
2.3. It is our opinion that in may respects these changes are crude and will lead to unfairness.  
Moreover, they effectively condone – even implicitly encourage – inefficiency and related cost at 
other stages of the asylum process.  (Specific measures are addressed elsewhere in this 
submission.) 
 
2.4. It is vital that any serious consideration of costs related to the asylum process is not limited in 
focus upon appeals.  Inefficiencies at the Appellate Authority may be directly caused by 
inefficiencies at the Home Office or by representatives.  Apparent inefficiency savings at the 
Appellate Authority may simply transfer burdens, with consequent inefficiencies and cost to the 
Home Office or representatives (and accordingly to the LSC).  In this regard we offer the 
following general observations. 
 
2.5. Substantial overhauls of the asylum appeals process have been frequent over the past decade 
(including through Acts of Parliament introduced in 1993, 1996, 1999 and 2002) whereas 
successive administrations have singularly failed to address inefficiency, inaccuracy and 
incompetence within the initial decision-making process.  Whereas understandable exasperation 
at the numbers, and frequent inefficiency, of appeals may lie at the root of successive measures to 
further restrict access to appeals/review, this response is misguided. 
 
2.6. In recent years, the Appellate Authority has, in our experience, set higher standards for the 
success of asylum appeals.  Whereas the formal standard of proof (“reasonable degree of 
likelihood”, “serious risk” and “real risk”) has not altered, the expectation as to what evidence can, 
and should, be obtained to meet this standard has risen.  Thus there are greater expectations for 
the production of expert evidence.  This may have the effect of easing the disposal of some 
appeals, but also increases burdens upon representatives to find means to ‘keep ahead of the 
game’ and thereby increases the cost to the LSC of individual publicly funded asylum appeals.  It 
may also place undue burdens upon representatives to seek out expert evidence, which may 
simply not be available, and correspondingly abrogate the Appellate Authority’s role to assess risk 
(as opposed to provable fact). 
 
2.7. This is not to reject all revision of the asylum appeals process.  Asylum Aid accepts the need 
for a one-stop process (introduced by the 1999 Act), but disapproves its rigid application where 
no real attempt has been made to improve the safety of initial decision-making.  By reason of 
several of the matters addressed further in this submission, it is simply not possible to avoid 
substantial injustice if, in setting increasing obstacles and restrictions in the path of real and 
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potential appellants, no sustained effort is made to improve the quality (and hence safety) of the 
process preceding the appeal stage. 
 
2.8. Generally, Asylum Aid is concerned that too often efficiency measures at the Appellate 
Authority are not considered in the full context of the asylum system resulting in serious 
unfairness; and placing considerable burdens upon representatives (and ultimately therefore 
appellants).  If that context is not considered, there are two possible outcomes: either (1) greater 
inefficiency and cost elsewhere; or (2) fairness will be sacrificed in the interests of cost. 
 
Asylum Support Adjudicators (ASA) perform a vital role, and legal aid ought to be extended to 
supporting this appeals structure. 
 
3.1. It is trite that the ability of an asylum seeker to adequately pursue her asylum claim or appeal 
will be severely compromised if basic welfare/housing needs are not met.  Moreover, a 
representative attempting to sort such problems out may find hours of her time consumed. 
 
3.2. The National Asylum Support Service (NASS), which bears the primary responsibility for 
basic welfare/housing provision, has an appalling and deserved reputation for incompetence and 
inaccessibility: e.g. see two reports published in 2002 by the National Association of Citizens 
Advice Bureaux (NACAB).  NACAB’s call for an audit by the National Audit Office and Audit 
Commission is one we support. 
 
3.3. The ASA provides a vital role in redressing serious errors by NASS that may lead to an 
asylum seeker’s destitution and homelessness.  Of 3,813 appeals to the ASA between April 2002 
and March 2003, NASS withdrew its decision in 1,373 (36%).  This alone clearly demonstrates the 
vital role played by the ASA in securing justice for asylum seekers. 
 
3.4. However, we have serious concerns regarding the take up of this appeal right.  Many 
solicitors and representatives have little knowledge of NASS, still less the ASA.  The fact that ASA 
appeals are out with the provision of legal aid means that this circumstance will remain; with the 
consequence that significant numbers of individuals may have their NASS support wrongly 
terminated without any knowledge of a means to remedy this.  These concerns are compounded 
by dispersal. 
 
3.5. Moreover, comparative studies in the past have demonstrated that legal representation before 
a wide range of tribunals makes a significant difference to the chances of success for 
applicants/appellants.  We note that the Secretary of State is generally represented before the 
ASA, and believe there is no reason to think that ASA appeals differ from other tribunals in that 
representation will increase the prospect of success. 
 
3.6. Generally, we believe that – as with the substantive asylum process – meaningful, accessible 
and resourced appeal rights provide the means to ultimate cost savings by increasing the pressure 
on first instance decision processes and decision-makers to produce safe decisions. 
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3.7. So far as further supporting this appeals structure, we believe that one London-based hearing 
centre is inadequate given that dispersal is widespread and substantial.  Moreover, the ASA would 
benefit from greater powers to enforce its decisions against NASS. 
 
Improving the efficiency of the Immigration Appellate Authority without sacrificing fairness. 
 
4.1. As previously argued, the key to this is radical improvement of the initial decision-making 
process.  Moreover, greater commitment by the Home Office to the appeals process is required.  
A template is offered. 
 
4.2. Rather than allocating appeal files to a Presenting Officer 48, 24 or fewer hours before the 
start of an appeal hearing, early allocation to an individual officer or team would enable early 
preparation for the hearing.  There are significant instances where sensible and early intervention 
by a responsible officer could, and should, obviate the need for any hearing.  In many other 
instances, such intervention with adequate liaison between the Home Office, appellants’ 
representatives and Appellate Authority could narrow, resolve or clarify issues that needed to be 
litigated and ensure that parties were adequately prepared for the hearing. 
 
4.3. This would mean real savings both at the Appellate Authority and by reducing the costs to 
the LSC where, following liaison with the Home Office, appellants’ representatives were on notice 
that (expert) evidence was not required to bolster argument on something no longer in issue. 
 
4.4. This would also enable meaningful control of appeals by the Appellate Authority through 
First Hearings and other Pre-Hearing Reviews. 
 
4.5. Without this degree of cooperation from the Home Office, it is our view that steps taken by 
the Appellate Authority to increase efficiency are likely to either: (1) prove unsuccessful; or (2) 
bear down upon appellants and their representatives disproportionately thereby adding to 
injustice and the appearance of injustice at the Appellate Authority. 
 
The Procedure Rules in several respects sacrifice fairness and justice in the interests of speed; it 
remains to be seen whether such a sacrifice will ultimately provide cost or time efficient. 
 
5.1. We unreservedly condemn the introduction of the fast track procedures through 
Harmondsworth.  We note that, when first mooted last year, others, including the Immigration 
Law Practitioners’ Association (ILPA), and we expressed the view that the time scales were not 
compatible with representatives’ duties to their clients.  We continue to hold this view. 
 
5.2. We are similarly appalled at the introduction of a reduced time limit (from 10 to 5 working 
days) for appeal by those in detention.  Our experience demonstrates that detainees have 
considerable difficulties in obtaining representation.  This is quite apart from the peculiar 
difficulties facing those detained in prisons (who cannot be contacted by telephone).  Moreover, 
for those that are able to find a representative willing to visit them in detention, there is the added 
difficulty of arranging a time with the detention or prison authorities.  In some establishments, 
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doing this within a 5-day time scale is simply not feasible.  Generally, we see no justification for 
shorter time limits for detainees: if anything, these need greater time to obtain adequate advice 
and representation (especially with the introduction of requirements that appeal forms include 
confirmation that grounds of appeal have been explained to the appellant). 
 
5.3. New rules regarding adjournment requests and setting closure dates are not of themselves 
objectionable.  Our concerns, however, relate to current practice at the Appellate Authority and 
how these reforms are likely to be implemented.  We believe that, in recent years, individuals at 
the Appellate Authority have become unduly reticent before exercising their discretion: this 
despite the fact that requests for adjournment frequently arise out of failures by the Home Office 
at the pre-appeal stage.  These new rules will likely compound this reticence. 
 
5.4. Generally, there has been a marked shift in the rules such that discretion held by the 
Appellate Authority to ensure fairness has been eroded.  Whereas previously discretion (whether 
to adjourn, allow amendments to grounds of appeal, consider matters out of time, allow evidence 
to be submitted late etc.) would be exercised if in the interests of justice, the rules now presume 
refusal unless the decision maker is not satisfied that no injustice will be caused.  These 
sometimes-tortuous expressions (of successive negatives) raise legal hurdles, but more 
importantly send an explicit message to decision-makers that discretion is not to be exercised.  
There are several examples, which others and we highlighted in consultations with the Lord 
Chancellor’s Department on the Procedure Rules. 
 
The inadequacy of the provision of legal advice and representation renders the concerns we have 
expressed acute; as regards interpreting provision at the Appellate Authority, our experience is that 
this is generally satisfactory. 
 
6.1. As previously expressed there is an acute shortage of competent legal advice and 
representation available to detainees.   
 
6.2. We remain seriously concerned that the dispersal system seriously undermines access to legal 
advice and representation.  It does so broadly in two ways.  In our experience, it is not unusual for 
asylum seekers to be dispersed more than once, thereby increasing their difficulty in finding 
competent representation, with which they can establish confidence and understanding, or 
removing them from such representation (often at critical stages in the process).  Also, availability 
of competent legal advice and representation in dispersed areas is mixed, and networks by which 
asylum seekers can find such representation are generally less developed outside London. 
 
6.3. Another concern relates to public oversight of the provision of immigration legal services.  In 
principle such oversight is very much welcome, as inefficiency and unfairness commonly arise 
from legal representatives’ inadequacies.  However, oversight needs to be informed, targeted and, 
insofar as is possible, non-intrusive.  We are currently discouraged at repeated reports from 
various practitioners, whom we regard as of high quality and to whom we would prefer to make 
referrals, of the unduly intrusive nature of LSC requirements.  Moreover, we are aware of at least 
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one very recent example where a good firm has decided to close, and that decision has been 
influenced by this factor. 
 
6.4. A particular concern is reluctance by some representatives to consider making applications to 
the Immigration Appeal Tribunal (IAT) against poor adjudicator determinations.  A combination 
of lack of experience/knowledge (particularly but not exclusively in some dispersal areas) and 
fears of LSC implications is, we believe, responsible for a further ‘informal’ restriction on appeal 
rights.  (There is a similar problem whereby some representatives/solicitors decline to make bail 
applications.)  This is likely to be compounded by the new ‘certificates of no merits’ introduced 
by the new Procedure Rules.  We are frequently approached regarding prospective applications to 
the IAT, where previously representatives have offered no or inadequate advice regarding such an 
application.  It is not unusual, in our experience, that clear grounds for such an application are 
disclosed on the face of the adjudicator’s determination.  Frequently, by this time, an application 
would be out of time. 
 
We do not believe that ‘non-suspensive’ appeals can provide an adequate appeal right. 
 
7.1. We have no immediate experience of these appeals. 
 
7.2. Nevertheless, we believe there are serious obstacles to justice inherent in such an appeals 
system.  For those at risk in the countries, to which they have been returned, it is almost 
inevitable that any ability to maintain meaningful and regular contact with representatives in the 
UK will be fundamentally undermined.  Without the ability to maintain such contact, provide 
instructions and put forward oral evidence, it is our view that such appeal rights are likely to be 
rendered without substance. 
 
7.3. We note our profound concern at potential expansion of the white list and use of this process.  
We have previously highlighted serious concerns at the most recent expansion of this list: 
http://www.asylumaid.org.uk/Press%20statements/fact_sheet_feb_03.htm 
 
CONCLUSION 
 
8.1. Appeal processes are of their nature dependent upon the competence and efficiency of pre-
appeal processes.  It is our view that this initial stage has been too long ignored, and efforts to 
reduce cost in the asylum process concentrated on the appeal stage simply compound injustices 
and errors at that former stage. 
 
8.2. Moreover, whereas there are realistic concerns at the quality and efficiency of some 
representatives in the asylum process, the quality controls introduced by the Office of the 
Immigration Services Commissioner (OISC) and LSC appear to date to have had less impact in 
weeding out, or reforming, poorer representatives than in discouraging and impeding better ones. 
 
8.3. As regards the Appellate Authority, we are increasingly concerned that its independence is 
undermined by successive attempts to use it as the means to achieve government goals for 
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efficiency and cost-saving, which predominantly arise out of the inadequate and incompetent 
practices at the Home Office.  In this regard, we note recent developments. 
 
 • Least recent: the introduction of a process whereby final determinations by the Appellate 
 Authority were only served upon the Home Office.  We do not recall there being any 
 consultation on this dramatic reform whereby only one party to proceedings (the 
 executive) was informed by the court/tribunal of the latter’s decision. 
 • The newly introduced fast track procedures were (unlike the ordinary Procedure Rules) 
 preceded by no general consultation: rather discussion was conducted between the Home 
 Office, Lord Chancellor’s Department and Appellate Authority. 
 • Last year, when such fast tracking was first introduced, last minute consultation was 
 curiously offered by the Appellate Authority (via the Chief Adjudicator) upon something 
 that was explicitly recorded as agreed between the Appellate Authority and those two 
 government departments. 
 • Most recently, the President of the IAT offered consultation concerning Practice 
 Direction No. 10, whereby IAT determinations would no longer be ‘published’ (a means 
 to exclude their being generally relied upon in other appeals; and whereby most might 
 generally never become publicly available).  Whereas many smaller representatives might 
 thereafter never see such a determination, the Home Office (a party to all appeals) would 
 continue to receive copies of all IAT determinations to their considerable advantage. 
 
8.4. Finally, we would observe that many of the concerns we have highlighted, arising because of 
increased efficiency at the appeal stage regardless of competence or efficiency pre-appeal, 
disproportionately affect refugee women.  This is because women frequently suffer greater and 
serious social and cultural inhibitions against full disclosure of such events as rape, other sexual 
abuse, spousal abuse, trafficking.  Although this is generally well recognised (e.g. within the 
Appellate Authority’s Gender Guidelines), pushing appeals through more quickly, while doing 
nothing to address the reasons why women may be unable to make full disclosure, merely 
increases the likelihood that women’s cases will not be adequately considered whether before or 
at the appeal stage. 
 
6 May 2003  
 
 

Evidence submitted by Bail for Immigration Detainees (BID) (AIA 23) 
 
INQUIRY INTO ASYLUM AND IMMIGRATION APPEALS (THE INQUIRY) 

1. INTRODUCTION 
 
1.A Bail for Immigration Detainees (BID) is a registered charity that prepares and presents 
free bail applications on behalf of those detained under Immigration Act powers. BID also carries 
out information and research work on the policy and practice of immigration detention in the 
UK. BID has offices in London, Portsmouth and Oxford and makes bail applications for those 
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held at any of the detention centres in the UK. BID was established in 1998, since which time we 
have presented over 500 bail applications. BID does not represent people in relation to their 
substantive immigration or asylum matter, but usually has sight of documents from the 
substantive case in order to prepare a bail application.  
 
1.B BID welcomes the opportunity to respond to this Inquiry. The processes to be considered 
by this Inquiry are of the utmost importance for people who are claiming asylum in the UK and 
for whom the asylum process is literally a matter of life or death. Asylum seekers and migrants 
who are detained are particularly vulnerable. This is due to the psychological and physical impact 
of indefinite detention, which is prejudicial to an individuals’ ability to pursue his or her asylum 
case. BID is opposed to arbitrary and unnecessary use of immigration detention and wish to 
emphasise that there are alternatives to detention, such as reporting requirements (see BID 
submissions to Home Affairs Committee Inquiries into Removals, October 2002, and into Asylum 
Applications, March 2003- not printed here). 
 
1.C In BID’s experience, detention inhibits an individual’s: 
— ability to progress his or her case, such as instructing solicitors on all aspects of the case, 

obtaining evidence from his or her home country, contacting potential witnesses, etc 
— ability to disclose a history of trauma, particularly torture/rape, and this in turn affects the 

outcome of the asylum claim 
— access to good quality legal advice and representation 
— access to specialist psychological/psychiatric services, for example those available for 

survivors of trauma, and reduces the likelihood of the trauma being documented by a 
qualified person 

— access to support organisations in the community, such as church groups and refugee 
community groups 

— access to educational facilities 
 
Detention also creates obstacles that vary between removal centres, but which include: 

 • restricted access to telephones - through low phone card allowances, often a need for 
long distance calls, poor rate telephone cards, lack of telephones for number of detainees, 
restricted times in which to telephone in, sometimes poor switchboard services.  
 • restricted visiting times, especially at Lindholme (3 afternoons per week for 1 1/2 hours 
per visit), long distance from legal representatives, friends, family.  
 • frequent movement of detainees between removal centres. This can lead to a detainee 
losing representation from his or her solicitor because of being moved to a distant detention 
centre. If this happens shortly before the detainee's appeal, or when appeal papers need to be 
lodged, the effect can be severe (see below). 
 
Where someone is kept in a criminal prison (which may happen even while he or she is preparing 
for an appeal, etc), there is no opportunity to receive incoming telephone calls. The detainee is 
also likely to be restricted in access to telephones and to telephone cards. The prison will often be 
at some distance from the legal representative. 
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1.D There are no figures available as to the application status of those detained, but in BID’s 
experience, a significant number of people are detained at the beginning of the process, with 
outstanding rights of appeal. We would ask the Committee to bear in mind that this remains the 
case, despite the fact that detention centres have been renamed removal centres.  

 
1.E Furthermore, as was identified in research by Cambridge Institute of Criminology70 in 
many cases the initial decision to detain is flawed. There are no statutory detention criteria and 
there is no automatic, effective, independent oversight of the initial decision to detain and 
decisions to maintain detention. The effect of this is that many people that the government says 
should not be detained, or should be detained only briefly, are in fact detained for many 
months.71 This includes families with children. 
 
1.F BID is concerned that recent government targets on asylum applications emphasise 
preventing entry, rejecting claims and increasing removals, to the detriment of a fair decision-
making process, based on up-to-date independent country assessment information. Against this 
backdrop, the role of the IAA and the role of the LCD in protecting the right of asylum seekers to 
a fair and independent appeals process, is even more important. 

 
2. MATTERS FOR THIS COMMITTEE 
 
2.A The two key matters that we wish to draw to the attention of this committee are 

i) the reduction of time for appeals for all detained cases, under the 2003 Appeals Procedure 
Rules, and  
ii) the introduction of a new Harmondsworth pilot fast track scheme  
 

2.B We also wish to raise some points regarding efficiency of the IAA in relation to bail, and 
the availability of legal representation for detained people. We have previously raised these issues 
in detail with the Lord Chancellor’s Department, the Immigration Appellate Authority and the 
Legal Services Commission.  

 
3.  LCD PROCEDURE RULES, APRIL 2003 
 
3.A  The Immigration and Asylum Appeals (Procedure) Rules issued by the Lord Chancellor’s 
Department in January 2003 and introduced in April 2003 formally establish a link between 
detention and a fast track procedure. In BID’s view, this seriously undermines the balance 
between fairness and justice, and efficiency. 

                                                 
70 ‘Deciding to Detain: how decisions to detain asylum seekers are made at ports of entry’, Weber, L & 
Gelsthorpe, L, Cambridge Institute of Criminology, 2000, and ‘Deciding to Detain: the organisational context 
for decisions to detain asylum seekers at UK ports’, Leanne Weber & Todd Landman, University of Essex 
Human Rights Centre, May 2002 
71 For example, A Crying Shame: Detention of pregnant asylum seekers and their babies, 2002 by BID and 
Maternity Alliance documented cases where pregnant women had been detained for long periods, in spite of 
Home Office guidelines which state that pregnant women are “not normally suitable for detention other than 
in exceptional circumstances” 
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Rule 7(1) reduces the appeal time limits for people detained under the Immigration Acts from 10 
working days to 5 working days. The stated intention of this change is to reduce the time spent in 
detention. However, this change fails to address the fundamental issue of access to adequate legal 
representation, which is more difficult, rather than less difficult for people in detention. As such, 
this proposal may result in people being removed without an opportunity to lodge an appeal 
because they could not access legal advice in time.  
3.B The proposal also fails to address the need that arises in many cases, to draft complex 
grounds of appeal, particularly for appeals to the Immigration Appeals Tribunal (IAT). This is 
likely to result in meritorious applications to the IAT being lodged incomplete or out of time 
because of the need to seek counsel's advice prior to drafting grounds to the IAT.  In BID’s view, 
it is the responsibility of the government to operate a fair asylum procedure, and to justify why 
detention is necessary against the detention criteria.  Instead, this measure seeks to amend the 
appeals procedure to justify the use of detention. 
 
4. HARMONDSWORTH FAST TRACK SCHEME 
 
4.A The model of Oakington reception centre is being expanded to include detention through 
a speeded-up appeals process at Harmondsworth removal centre72 and it has been indicated that 
this pilot will be ‘rolled-out’ if successful. As with Oakington, there is a list of nationalities that are 
considered suitable for fast track processing, including at the present, Ivory Coast. This process is 
only supposed to apply to those “with straightforward claims” who also fit the detention criteria.  
 
4.B  The fast track scheme envisages 2 days for applicants to lodge appeal papers (whether 
notice of appeal to the Adjudicator, leave to appeal to the IAT or leave from the IAT to appeal to 
the Court of Appeal). The hearing, in the case of appeals to the adjudicator, is to take place within 
4 days of the appeal papers being lodged. Similar time limits apply on applications for leave to the 
IAT and Court of Appeal. The effect of this is that an applicant and his or her representative must 
prepare the substantive appeal within 6 days of the initial decision (including obtaining 
statements, translations of documents, medical/psychological and/or specific country evidence). 
The applicant's legal representative must consider and draft full grounds of appeal to the 
IAT/Court of Appeal within 2 days of the decision of the adjudicator (including formulating what 
may be complex legal arguments, backed by precedent). There are restricted provisions for 
adjourning and for cases to be removed from the fast track: "in exceptional circumstances, if the 
adjudicator or the Tribunal is satisfied by evidence filed or given by or on behalf of a party that the 
appeal cannot otherwise be justly determined". 
 
4.C A precondition for the fast track scheme is that a person is in immigration detention 
throughout the process. There is no provision for either automatic bail applications or any review 
by the courts as to whether the detention of the individual fits government criteria. Notably, the 
provisions on removing cases from the fast track do not allow for a consideration by the courts of 
whether detention criteria have been properly applied.  
 

                                                 
72 See Home Office Press Release, Tuesday 18 March 2003, New Fast Track Pilot for Asylum Claims 
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4.D In BID’s experience the Immigration Service has in many cases failed to properly apply 
the criteria for detention, which are in many cases ignored completely. This leads us to be 
concerned that that the criteria for detention may be ignored in favour of other criteria (that may 
not be published) and that victims of torture and rape and other trauma will be subjected to the 
pilot scheme.  No evidence has been presented which supports the suggestion that it is possible to 
identify a “straight-forward” claim. There is no protection built into the system to prevent cases 
being put into the fast track merely because they fit criteria such as nationality. BID is aware from 
bail summaries that the Immigration Service has already sought to justify detention on the 
grounds of the “fast tracking” of the appeal. This is the case even though this is not a detention 
criteria. For these reasons, we believe that the policy will inevitably create a circular process - a 
person is suitable for the fast track because he or she is detained and detention is justified because 
the person is being dealt with under the fast track. 

 
4.E A recent example from our caseload demonstrates both how detention criteria are not 
properly applied and how a similar case under the new ‘fast-track’ scheme would have resulted in 
a child being removed from the UK without an opportunity for his claim to be determined. 
 

 
Case study: unaccompanied minor detained for over 2 months before being released on temporary 
admission (TA) following an application by BID 
 
Peter claimed asylum on arrival at the airport in the UK. He immediately stated that his 
documents were false.  He gave his real name and date of birth.  He said he was 16 years old.   
 
Current detention critiera, contained in the Operation Enforcement Manual, state that 
unaccompanied minors should not be sent to Oakington, and that “Unaccompanied minors must 
only ever be detained in the most exceptional circumstances and then only overnight, with 
appropriate care, whilst alternative arrangements for their safety are made.” (OEM 06-07-01)   
 
In spite of Peter having said from the outset that he was 16, the Immigration Service decided that 
he did not look like a minor and sent him to Oakington for his claim for asylum to be processed, 
in contravention of guidelines. After receiving an initial refusal on his asylum application, Peter 
was then detained in Harmondsworth.  
 
Whilst in detention, Peter arranged for his birth certificate to be sent to him from his country of 
origin, as evidence of his age. It was faxed to him via a family friend and a copy given to the 
Immigration Service. This document confirmed Peter’s date of birth as X/X/1985.   
 
The Immigration Service maintained detention whilst seeking confirmation of the veracity of the 
birth certificate from his country of origin; a process that takes weeks rather than days.   
 
When detained, Peter was given a form which gave the reasons for detention. It stated that  
“There is insufficient reliable information to decide on whether to grant you temporary 
admission or release” and “You need to be detained whilst alternative arrangements are made for 
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your care.”  There was no indication in his monthly reports from the IS that the reasons for 
detention had been reviewed in the light of the birth certificate nor was any information given on 
why it was necessary to detain him. His monthly detention reviews only stated that the 
Immigration Service was awaiting the outcome of his appeal, rather than explaining why he was 
still in detention nor why he was not being treated as a minor. 
 
The Refugee Council Children’s panel had no record of this case being referred to them by the 
Immigration Service, despite Home Office instructions that referral must take place. BID referred 
Peter to the Children’s Panel who visited and were deeply concerned for him, believing him to be 
a minor. 
 
Peter was finally released on Temporary Admission following an application by BID, after 
spending over 2 months in detention. Whatever the outcome of his appeal, he will be granted 
leave to remain in the UK until he is 18.  
 
We believe that people such as Peter are very likely to be placed in the fast track scheme, in the 
same way that they are frequently placed in the Oakington scheme, despite guidelines to the 
contrary. The result of this could easily be that Peter would be returned to his home country 
before being able to obtain his birth certificate. The Home Office would have sought no 
experienced, independent assessment of his age in choosing how his case should be dealt with. 

 
 
 
5. EFFICIENCY OF THE IAA (“THE EXTENT TO WHICH THE IAA COULD BE MADE MORE EFFICIENT 

WITHOUT SACRIFICING FAIRNESS”) 
 
5.A BID’s experience of the IAA is in relation to applications for bail. We are concerned that it 
is difficult to assess the efficiency of the court due to the lack of statistics made available. BID 
suggests that information be made available regarding the total number of bail applications listed, 
the number heard and the numbers granted, refused and withdrawn.  
 
5.B At the present time, applications for bail must be listed at the hearing centre nearest to the 
detention centre if an applicant is to be produced. Production of an applicant, as well as presence 
of any sureties, are often key to the successful presentation of a bail application. Many detainees 
are moved around the detention estate and so may not be accessible to their representatives even 
if they are willing and able to make a bail application. We are concerned that the inflexibility of 
listing locations and production means that detainees are not able to exercise their right to apply 
for bail. We recommend that there should be sufficient flexibility in the procedure to allow for the 
production of an applicant where there is good reason for the hearing not to be listed near the 
centre, for example due to the location of the legal representative or the sureties. 
 
5.C The current system for listing bail applications is not efficient. The applications are 
invariably listed at 10 a.m. although in a majority of cases the applications cannot be heard until 
the detainee has been brought from the detention centre. In the case of detainees being brought 
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from Harmondsworth or Dover and being taken to York House or Taylor House/Bromley 
Magistrates Court respectively, the usual arrival time is between 11 a.m. and 12 noon. However, 
adjudicators, interpreters, representatives and sureties must all be at court by 10 a.m., thus 
wasting considerable time and public money. BID recommend that usual arrival times be taken 
into account when listing bail applications and consequently, that applications be listed "not 
before 11a.m." or at 2 p.m., as appropriate. This follows practice in the criminal courts. 
 
6. AVAILABILITY AND PROVISION OF LEGAL ADVICE AND REPRESENTATION, AND OF INTERPRETATION 

FACILITIES  
 
6.A  It is BID’s experience that many detained people do not have proper access to good 
quality legal advice and the very fact of being detained makes it difficult for asylum seekers to 
progress their case. The report of HM Inspectorate of Prisons, published 8th April 2003, draws 
attention to the lack of access to legal advice and interpreters at Haslar and Lindholme. The 
reports also identified that key interviews with immigration staff were not interpreted. Due to 
these practical obstacles, many representatives simply refuse to take on detained cases, and the 
very fact that BID exists is an indication of the inadequacy of representation in relation to 
obtaining release from detention.  
 
6.B A particular restriction on legal representation for detainees is the merits test for 
Controlled Legal Representation (CLR) for representation in bail applications. This requires 
representatives to assess the application as having at least a 50% chance of success before 
proceeding. Due to the fact that Adjudicators often require sureties, and the fact that many 
asylum seekers do not have sureties available, many representatives take the view that they cannot 
proceed with a bail. The result of this is that the reasons for detention are never challenged and 
cases in which sureties should not be required in any event are not identified. Also, it is BID's 
view that all detainees have the right to a bail application, as this remains the only real 
mechanism for challenging continued detention. BID has been lobbying for some time for the 
merits test to be reworded in recognition of the fundamental importance of the right to apply for 
bail. 
 
May 2003 
 
 

Evidence submitted by the Refugee Legal Centre (AIA 24) 
 
ASYLUM AND IMMIGRATION APPEALS 
 
1. The Refugee Legal Centre welcomes the opportunity to provide submissions to the inquiry by 
the Committee on the Lord Chancellor’s Department into the asylum and immigration appeals 
process.  The RLC is an independent charity providing advice and representation to asylum 
seekers and those seeking protection from removal from the UK on human rights grounds. In 
drafting this response we have drawn on our considerable casework experience as one of the 
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largest specialist organisations in this field and have concentrated on those areas most relevant to 
our work.  
 
THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT SAVINGS AND/OR 

IMPROVED THE QUALITY OF THE APPEALS PROCESS 
 
2. This year saw the introduction of the third major piece of legislation affecting asylum and 
immigration appeals in the last 10 years. This was not the consolidating legislation hoped for but 
added to the increasingly complex and piecemeal field of asylum and immigration law.  The 
majority of the relevant provisions of the Nationality, Immigration and Asylum Act 2002 came 
into force on 01/04/03.  Preliminary concerns include: 
   
 • The legislation limits effective access to appeal to the specialist jurisdiction of the IAA 
 which will have the effect of displacing litigation into the more expensive and time 
 consuming forum of the High Court.  Examples include: 
 
 (i) Removing the right to an in country appeal for those applicants for asylum/human 
 rights protection whose claims are certified as clearly unfounded.73 The only way of trying 
 to assert a right to an in country appeal in such circumstances is to challenge the 
 certificate in the High Court; 
 (ii) Denying the right to an appeal to an adjudicator for an asylum applicant who is 
 initially granted leave to enter for a period of one year or less, but not recognized as a 
 refugee.74 High Court challenges against grants of discretionary leave for a period of 1 
 year or less may be brought to secure recognition as a refugee and consequent family 
 reunion rights. 
 (iii) The removal of the right to appeal to an adjudicator against the setting removal 
 directions on human rights grounds for those who a decision had previously been made to 
 remove them.  High Court challenges will, once again, result.75   
 
 • The introduction of non-suspensive appeals in human rights and asylum cases may 
prove a costly and inefficient way of litigating these issues if fair process demands that, in certain 
cases the adjudicators in the IAA give appellants the opportunity of providing oral testimony.  
Video links to the country where the appellant has been removed and other expensive and time-
consuming measures will be required in such circumstances.76 
 
 • The bar on the provision of support to those asylum applicants who do not claim asylum 
as soon as reasonably practicable after their arrival will prevent those in this position from 

                                                 
73 NIAA 2002, s94 and s115 
74 NIAA 2002, s83 
75 NIAA 2002, s82 effectively overturning the Court of Appeal’s deicision in Kariharan [2002] EWCA Civ 1102 
76 By analogy see the case of the Ahmadi family, whose removal to Germany resulted in a lengthy and 
expensive appeal involving video links to ensure that their appeal under Immigration and Asylum Act 1999 
s65 against their removal was fair 
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effective access to their appeal rights or from accessing legal advice or representation.77 For them, 
the appeal process risks being meaningless.   
 
 • The removal of the right to apply to the High Court for Judicial Review of the IAT’s 
decision to refuse permission to appeal will adversely affect the quality of the appeals process.  At 
present such applications are initially made on paper and can be renewed orally if refused.   There 
are many examples of such oral renewals succeeding.  The withdrawal of the right to oral renewal 
through the statutory review procedure will prejudice applicants and undermine the overall 
quality of the appeals process.78 
 
3. The Refugee Legal Centre is of the view that the appeal process would be made both more 
efficient and of better quality if the Government concentrated efforts and resources in improving 
initial Home Office decision making in asylum applications.  The figures for 2001 show that 19% 
of 1st instance adjudicator asylum appeals were allowed.79 In addition, an unspecified number 
were deemed abandoned as a result of the appellant being granted leave to enter or remain or 
succeeded on further appeal to the IAT. This indicates, without taking into account the increase 
in success rates where appellants are expertly represented, that around 1 in 5 in initial decisions 
made by the Home Office in asylum applications are incorrect.  This does not imply that 4 out of 
5 Home Office decisions are good.  Rather they suffer from a reliance on standard paragraphs 
bearing little relevance to the facts of the specific case.  This often places the Adjudicator at the  
appeal as being in the effective position of being the first decision maker on the case.  In our view 
if the quality of Home Office decision making in asylum applications was improved, including 
fewer erroneous refusals, the appeal process would greatly benefit.  Recent reforms have failed to 
address this fundamental cause of inefficiency. 
 
THE EXTENT TO WHICH THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE 

WITH EFFICIENCY 
 
(a) The Immigration and Asylum Appeals (Procedure) Rules 2003  
 
4. The rules governing mainstream immigration and asylum appeals came into force on 1st April 
2003. They set out all matters relating to the conduct of those appeals, both before Adjudicators 
and the Tribunal. Whilst we are pleased to see that the Rules state their continued commitment to 
the “just, timely and effective disposal of appeals”,80 it is striking that there is an increasing focus 
on the timeliness of any disposal which may jeopardise the IAA’s ability to ensure that justice in 
the individual appeal is indeed done. As with primary immigration and asylum legislation, there 
have been new appeals procedure rules every 3 years.  We note with dismay that with each 
successive set of rules the focus has shifted towards the quick disposal of appeals, with an erosion 
of Adjudicators’ discretion to regulate the conduct of proceedings before them. 
 
                                                 
77 NIAA 2002, s55 
78 NIAA 2002, s101 
79 Asylum Statistics UK 2001 - see  www.homeoffice.gov.uk/rds/pdfs2/hosb902.pdf 
80 Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 4  
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Reduced time limits for lodging appeals 
 
5. For example, under the new Rules,81 detained clients now have only 5 days to lodge notice of 
appeal against an initial Home Office decision, as against 10 working days for non-detained 
individuals. In our experience, detained clients may experience significant difficulty in finding a 
representative.  The shortening of the time limit for unrepresented clients in these circumstances 
may well result in more late notices of appeal being lodged with the Home Office.  The effect of 
this will be adjudicator time spent assessing whether it would be correct to treat these appeals as 
having been lodged in time rather than looking at the substantive merits of the appeal.82  Further, 
in such circumstances, we are not infrequently instructed by post, due to some detention centres 
granting limited access to fax facilities. A 5-day deadline renders this method of instruction 
impracticable for clients. Moreover, a 5-day deadline means that we will inevitably have to lodge 
protective appeals in cases where we may otherwise have advised against such a course of action, 
had we had the time to see the client for detailed advice.  
 
Closure Dates 
 
6. The new Rules provide that where an appeal has been adjourned once, it must then be heard 
within the next 6 weeks unless “exceptional” circumstances (and the interests of justice) require 
more time to be given or both parties consent.83 Whilst we understand the need for appeals to be 
determined without undue delay we are concerned that the rule creates an undue fetter on 
Adjudicators’ discretion to adjourn cases where the interest of justice require: there may be 
reasons why an appeal should be adjourned which fall short of exceptional in the literal sense of 
the word, but where the interests of justice and the proper determination of the appeal 
nevertheless require an adjournment: consider the late instruction by the RLC of an individual 
who requires a specialist medical or country assessment, or the authentication of important 
documents. That this is an exceptional circumstance is moot – but there is a strong argument that 
the interests of justice require the adjournment of the case.  In our experience, Adjudicators do 
not lightly grant adjournments, but will do so if justice requires it. In our view, the new rules 
unduly inhibit the ability of the Appellate Authority to regulate its own procedure, at the expense 
of fairness. 
 
(b) The new fast-track pilot for the consideration of asylum claims and appeals at 
Harmondsworth Removal Centre: The Immigration and Asylum Appeals (Fast Track Procedure) 
Rules 2003 
 
7. A fast-track pilot was announced in a press release placed on the IND’s website on 18th March. 
There was no prior consultation.  The pilot began in mid-April.   
 

                                                 
81 Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 7 
82 Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 10 
83 Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 13 
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8. The aim of the pilot is to process the initial application and any subsequent appeals as quickly 
as possible.  It is envisaged that those subject to the procedure will be detained throughout the 
process.  The process applies to those who claim asylum at Heathrow, Gatwick or Stansted and 
who are nationals of countries who would be processed at Oakington Reception Centre 
(excluding those countries from whom claims are presumed to be clearly unfounded and are 
therefore likely to be removed before any appeal against an adverse decision is heard).  This 
includes such refugee producing countries as China and Sri Lanka.  Legal representation is 
provided by a duty solicitor scheme organized by the Legal Services Commission. 
 
9. A chronology of the envisioned process is: 
 

Day 1   Applicant claims asylum and is detained 
   Time for interview with legal representative 
 
Day 2  Full asylum interview with the Immigration Service 
 
Day 3   Decision on asylum application (most probably refusal) 
 
Day 5  Deadline for lodging appeal 
 
Day 8/9  Appeal heard by adjudicator 
 
Day 10/11 Promulgation of determination by adjudicator 
 
Day  12/13 Deadline for lodging application for permission to appeal to the IAT,  
   including request for an oral hearing, written submissions and notice of  
   any application to submit further evidence not before the adjudicator  
 
Day 13/14 Respondent must serve indicate if they would like an oral hearing, and file  
   written submissions, respondent’s notice and notice of any application to  
   submit further evidence not before the adjudicator 
 
Day 14/15 IAT determines permission application 
 
Day 16/17 IAT hearing, if granted, listed 
 
Day 17/18 IAT promulgates determination 
 
Day 19/20 Deadline for lodging application for permission to appeal to the Court of  
   Appeal 
 
Day 20/21 Deadline for IAT’s determination of application for leave to appeal. 
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10. The RLC has considerable legal and managerial experience representing clients in an 
expedited process from our work at the Oakington Reception Centre.  The RLC’s concerns in 
respect of the Harmondsworth Pilot include: 
 
 • The time limits within which the initial applications and subsequent appeals will be 
processed sacrifice fairness and justice at the expense of efficiency because: 
 
 (i) The time limits for putting forward the applicant’s case pre-decision are too short.  The 
Oakington fast track process, with the benefit of on site legal representation, allows 3 days after 
arrival before the applicant is interviewed and a further 2 days for the submission of evidence in 
support of the claim.  The decision being served within 7 days.  We consider the Oakington 
procedure to be an already tight time scale.  Under the Harmondsworth process there will 
frequently be inadequate time to present the application within time; 
 (ii) No consideration is given within the process to allow the applicant to recover from the 
fatigue or need for acclimatization in order to allow them to put forward their application 
effectively; 
 (iii) The proposed time standards for the representation of asylum seekers on which the 
Legal Services Commission has been consulting with the not-for-profit sector are wholly 
inconsistent with the time representatives will be given under the pilot to assist their clients to 
make out a proper claim; 
 (iv) Initial decision making will risk being even poorer resulting in unnecessary refusals 
and appeals.  The decision maker will not benefit from a fully prepared application.   For 
example, there will not be time for written representations to be made on behalf of applicants; 
 (v) The time limits for the preparation and the presentation of appeals are too short, 
risking unfairness.  Although the RLC welcomes the power allowing the IAA to transfer appeals 
outside of the fast track process, we are concerned that the circumstances in which such an order 
will be made will be too limited.84 
 
 • A critical factor in this process will be the ability of a legal representative to ensure 
asylum seekers’ interests are protected. We fear that in too many cases the legal representative’s 
duty will be to seek to defer a decision until the client has had a reasonable opportunity to make 
out his or her case. It may be necessary to have recourse to the High Court to ensure a decision is 
in fact deferred and we believe this will introduce a high degree of uncertainty into timetables 
making it difficult for all parties to manage the process. 
 
THE EXTENT TO WHICH “NON-SUSPENSIVE”APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
11. The 2002 Act brought in fundamental changes to the procedures governing asylum 
applications, in particular the access of individuals to the IAA. In cases certified as “clearly 

                                                 
84 The Immigration and Asylum Appeals (Fast Track Procedure) Rules 2003, paragraph 23 
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unfounded”85 by the Secretary of State there is no longer an in-country right of appeal against a 
refusal of asylum. Individuals must pursue their appeals from abroad.   
 
12. Our experience of this new system to date has shown it to be flawed in several material 
aspects: individuals who are nationals from the designated countries are sent to the Oakington 
Reception Centre where their claims are processed within a very short timescale of approximately 
one week. Some, however, are released from that process where it becomes clear that their 
applications are not appropriate for determination within that timescale. They remain, however, 
vulnerable to certification and summary removal in accordance with the provisions of the Act. It 
is our experience that insufficient procedural safeguards are in place to ensure that these 
individuals have access to legal advice in the event that they are certified as unfounded. In one 
such case recently, an RLC client was detained when complying with reporting requirements on a 
Friday morning. He was only served with removal directions later that day. These were copied to 
the RLC after 5.00pm that afternoon. The client was removed the next day without having been 
able to talk to the RLC about the merits of any challenge to his certification. It was a matter of 
record that the RLC had been actively involved in his representation at every stage of the process. 
It is quite simply unacceptable that individuals should be given no meaningful opportunity to 
contact their legal advisers when facing imminent removal back to a country where they fear 
persecution. We have real concerns that situations like this will recur unless proper safeguards are 
put in place. 
 
13. Furthermore we have concerns that out of country appeals will result in procedural unfairness 
for our clients.  For example: 
 
 • It is proving difficult to maintain contact with clients once they have been removed in 
order to take instructions on the progress of any appeal, even though our experience is with 
clients from the well-resourced accession state countries.  This risks rendering any such appeal 
right meaningless.  We are concerned that this problem will greatly increase as the power in 
NIAA 2002 s94 is applied to less developed countries; 
 • It is unclear what procedural safeguards the IAA and Higher Courts will adopt to allow 
appellants to give oral evidence in out of country appeals.  Asylum claims  are often dismissed on 
the grounds that they are not believed.  Appellants should have a fair opportunity to show 
adjudicators that they are telling the truth through oral evidence in the appropriate case.  
However, the very fact of being out of the UK inhibits this to a large degree. 
 
14. We note with some concern that there is no procedure of which we are aware which sets out 
the process by which successful appellants will be allowed to return to the UK. 
 
6 May 2003 
 
                                                 
85 Section 115 of the 2002 Act has already brought this provision into force.  For nationals of EU Accession 
countries, as well as those designated by further order, there is a presumption that any human rights or 
asylum claim is manifestly unfounded, unless the contrary can be shown. An order coming into effect on 20th 
March 2003 designates 7 additional countries, including Albania and Jamaica 
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Evidence submitted by the Legal Action Group (AIA 25) 

 
INQUIRY INTO ASYLUM AND IMMIGRATION APPEALS 
 
INTRODUCTION 
 
The Legal Action Group (LAG) is a national charity committed to improving access to justice, 
particularly for the vulnerable and socially excluded.  LAG works with lawyers and advisers to 
improve standards and knowledge of social welfare and criminal law amongst practitioners, by 
publishing a monthly magazine and legal handbooks and providing training for lawyers and 
advisers.   We also comment and campaign extensively on social welfare and criminal law issues, 
on administration of justice and on the delivery of publicly funded legal services.  LAG does not 
represent any particular interest group: our primary concern is with quality and access to justice 
for the users and potential users of legal services. 
 
 
LAG welcomes the opportunity of responding to the Select Committee’s enquiry.  Our overall 
concern about the asylum and immigration appeals system is that many aspects of the appeals 
process appear to be driven by the operational needs of immigration control, which are in turn 
underpinned by government immigration policies.  Despite the nominal independence of the 
Immigration Appellate Authority (IAA), which falls under the wing of the Lord Chancellor’s 
Department (LCD), it seems that important features of the appeal system are in reality shaped by 
the Home Office rather than the LCD.  There are several examples of this: 
 

• One illustration is the long-standing requirement on the appellant to lodge his or her 
appeal papers with the Home Office (or, in the case of a refusal of entry clearance, with the 
British post abroad) rather than with the Immigration Appellate Authority.  The rationale 
behind this practice appears to be that the decision-maker has an early opportunity to 
review the decision under appeal – but, in practice, this rarely brings about a reversal of the 
refusal.  However, the arrangement does give the decision-making department a large 
measure of control over the appeal process, most importantly over the speed at which the 
papers are passed on to the IAA.  We recently came to hear of one case where it took the 
Home Office three years to do this.  Such delays are not only unfair to appellants – they also 
make it very difficult for the IAA to manage its throughput of cases.  

 
 

It should be noted that the draft Model Procedure Rules published for consultation in 
January 2003 by the Council on Tribunals envisage all notices of appeal being lodged with 
the registrar of the tribunal in question rather than the decision-making department.  We 
fully support this arrangement and would urge the Select Committee to recommend that it 
be adopted for immigration and asylum appeals without delay.  The opportunity for the 
Home Office (or the British post abroad) to review its original decision could easily be 
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preserved within the appeals process – for example, review could happen immediately after 
the respondent receives the notice of appeal from the IAA. 

 
• Another example is the formulation of the immigration procedure rules; the recent 
changes in the rules are a case in point.  According to the LCD consultation paper on the 
draft version of these rules (January 2003), they are designed ‘to provide adjudicators with 
powers to control proceedings more effectively, and bring matters to a timely conclusion, in 
particular where requests for adjournments are made’.  The powers in question emanate 
from the Nationality, Immigration and Asylum (NIA) Act 2002, legislation sponsored by 
the Home Office. The department’s White Paper on immigration, Secure Borders, safe 
haven, published in January 2002, was the source of many of the policy ideas that found 
their way into the NIA Act.  At page 63, the White Paper states:  

 
‘There are far too many appeals which are adjourned and in many cases we believe 
requests are made which are little more than a tactic to delay the outcome and therefore 
the removal of failed asylum-seekers.  A statutory closure date to prevent multiple 
adjournments will be introduced.’  

 
Statutory closure dates are now incorporated into the revised procedure rules (Rule 13). 

 
• Confusion between the appeals process and the perceived needs of immigration control is 
also illustrated by the requirement on the IAA, in cases of failed asylum-seekers, to forward 
the adjudicator’s determination to the Home Office, which then serves the determination 
on the appellant and may take steps to effect removal without delay.  There is no obligation 
to inform the asylum-seeker’s representative at the same time.  This arrangement has 
provoked accusations of unfairness;  it has been argued that there is no precedent within the 
judicial system for one party in a case to have responsibility for serving the court’s decision 
on the other party.  

 
We now turn to the specific points raised by the Select Committee: 
 
1. THE EXTENT TO WHICH RECENT REFORMS HAVE PRODUCED ANY SIGNIFICANT EFFICIENCY 

SAVINGS AND/OR IMPROVED THE QUALITY OF THE APPEALS PROCESS 
 
Expansion in adjudicator numbers 
 
The expansion in the number of immigration adjudicators appointed by the Lord Chancellor 
goes some way towards dealing with the severe pressures currently experienced by the IAA.  
Although, without doubt, the training offered to new adjudicators is generally of high standard, 
the perception among practitioners is that standards of adjudication are still of variable quality.  It 
is clearly important that such discrepancies be ironed out. Inadequate determinations will be 
exposed to challenge, which is not an efficient use of judicial time.  Adjudicators sit alone – rather 
than in panels of three, as is the case with most first tier tribunals with fact-finding functions; 
consequently, it is important that adjudicators have the skill to make reliable assessments of the 
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facts of the cases that they hear, some of which may be very complex. We would suggest that 
adjudicators might benefit from additional training on fact-handling techniques. 
 
Adjournments 
 
Generally speaking, the system of standard directions that has been introduced represents an 
overall saving in time for the IAA and both parties to the appeal.  Having both the date of the 
directions hearing and date of the full hearing fixed in advance does lend itself to more efficient 
disposal of appeals.  However, it is very important that this standardisation does not lead to 
inflexibility, especially in relation to adjournments.  There is currently enormous pressure on 
adjudicators not to grant adjournments after the appellant (or his/her representative) has said 
they are ready to proceed, and we understand that adjournments are closely monitored.  This 
leads to written applications for adjournments made in advance of the hearing being almost 
routinely refused, regardless of the reasons.  As a result, representatives are left with no 
alternative but to renew applications orally on the day of the full hearing.  If the adjournment is 
granted, then everyone has wasted time attending the hearing, having made preparations to 
proceed with the matter in case the adjournment is refused.  
 
Contrary pressures 
 
Above, we expressed concern about the role of the Home Office in shaping immigration appeal 
procedures.  Generally, the Home Office gives high priority to efficiency and speed in disposing 
of in-country appeals. However, this does not necessarily suit the department at all times; 
occasionally, other pressures may be more important. For example, in March 2003, the Home 
Office made a formal request to the Chief Immigration Adjudicator that there should be a blanket 
adjournment of all Iraqi appeals for a period of six weeks – a request that was granted, despite the 
fact that many such appellants had waited months for their appeal to be listed.  This raised 
concerns among many practitioners that the IAA was not acting impartially, and that it was 
vulnerable to pressures from the executive body. 
 
2. THE COSTS TO PUBLIC FUNDS OF SUPPORTING NEW APPEALS STRUCTURES, SUCH AS THE 

ASYLUM SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
On the question of legal aid for appeals to the Asylum Support Adjudicator (ASA), it should be 
noted that advice and assistance for preparation of these appeals is already available through the 
Legal Help scheme. However, we believe there are strong arguments for Controlled Legal 
Representation (CLR) to be extended to cover the cost of representation at ASA hearings. There 
are serious personal consequences for asylum-seekers who lose these appeals, in that they face 
destitution.  A large proportion of appellants speak very limited English, and would find it 
difficult, if not impossible, to represent themselves.  
 
Ironically, the only option for those who are refused asylum support under section 55 of the NIA 
Act – as they are outside the scope of the ASA appeal system – is to make an application for 
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judicial review, for which they can apply for a full legal aid certificate.  This is an inconsistency 
that is not easily justified. 
 
3. THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
We have already noted above the false economy of putting pressure on adjudicators to routinely 
refuse applications made ‘on the papers’ for adjournments in advance of the hearing.  This forces 
representatives to renew applications orally on the day of the hearing, with all involved having 
wasted time.  It is very important that adjudicators make sure that they maintain a commitment 
to looking at each case on its merits at all times. 
 
Witness statements 
 
Another practice that has been introduced to increase efficiency is that of having witness 
statements as evidence-in-chief for the appellant and his/her witnesses.   However, this appears to 
be accompanied by reluctance on the part of adjudicators to allow supplementary oral evidence.  
We do not believe that this trend is in the interests of justice.  There are many reasons why the 
statement may need to be supplemented;  for example, if it has been taken through an interpreter, 
this could have led to some confusion between the representative and the client which needs to be 
resolved at the hearing in order for all the facts of the case to be clear. 
 
IAA staff 
 
We would also suggest that the quality of IAA staff could be further improved.  Having motivated 
and well-trained administrative staff is of great importance in the efficient running of all 
tribunals, and this inevitably has resource implications. There should be an enhancement of 
terms and conditions for IAA staff members, sufficient to encourage those who have been 
recruited and inducted to remain in the job.  It is also important that the career structure is 
attractive enough to ensure that experienced staff members are retained within the service, with 
appropriate in-service training provided to develop their skills.  With the promised unified 
tribunals service, transfers between different tribunal jurisdictions should be easier to arrange, 
providing opportunities for training secondments and career development.  
 
Country bundles 
 
A recent practice direction from the Chief Adjudicator states that parties can no longer rely on 
the adjudicator having judicial notice of information on asylum-seekers’ countries of origin.  This 
changes the previous arrangement, under which information on certain countries was treated as 
knowledge common to the parties and the adjudicator.   The practice direction demands 
substantial duplication of effort – and thus inefficiency – for those representing appellants, as 
they have to reproduce country information in the appellant’s bundle for each and every appeal. 
This, in turn, throws further costs on the Legal Services Commission.  
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Home Office Presenting Officers 
 
We understand that, in a significant number of cases, presenting officers are not present at 
hearings before the adjudicator and that apologies are often sent at very short notice.  This 
hampers the appeal process, especially from the adjudicator’s point of view.  Given that the 
present appeal structure provides for an adversarial rather than inquisitorial system, it is 
important that the respondent is present when cases are heard. 
 
4. WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY 
 
In the introduction to this submission, we noted the close involvement of the Home Office in the 
formulation of the procedure rules, which we believe casts a shadow over the impartiality of the 
immigration appeals system.  
 
With regard to the new procedure rules, in force as from April 2003, we have a number of specific 
concerns: 
 

• The provision that places an obligation on the adjudicator to set a closure date for any case 
for which an adjournment has been granted seems unduly restrictive and, in our view, 
threatens to interfere with judicial discretion. Adjudicators already have case management 
powers, backed up by practice directions, that allow them to regulate the conduct of appeals 
– including applications for adjournments.  It is important that they retain discretion to 
deal with unusual or compassionate circumstances; for example, in cases of ill health or a 
delay that is beyond the control of the parties.  As with all judicial decisions, the interests of 
justice must remain a central factor. 
 
• The time limit of five working days to lodge appeals in detained cases is extremely tight, 
and will inevitably cause problems for appellants who have problems contacting their 
representative – or who do not have a representative at all.  Given the extended and well-
documented delays in Home Office decision-making, the five-day time limit for appealing 
also appears very unfair. 

 
• The procedure for fast-track asylum appeals relating to asylum claims for specified 
countries allows only two days for the appellant – who will be detained in Harmondsworth 
Detention Centre – to lodge an appeal against a negative decision. This accelerated 
procedure has been put in place at short notice without any consultation with immigration 
practitioners.  Its viability depends to a large extent on the success of the pilot duty 
representation scheme that has been established by the Legal Services Commission – again 
at very short notice.  We believe that this untested approach to asylum appeals should be 
very closely monitored;  it is widely believed that access to legal advice and representation 
will be compromised by the time scales imposed, which is a matter of great concern. 
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5. WHETHER THERE IS SUFFICIENT AVAILABILITY AND PROVISION OF BOTH LEGAL ADVICE AND 

REPRESENTATION AND OF INTERPRETATION FACILITIES FOR APPELLANTS IN IMMIGRATION AND 

ASYLUM CASES 
 
There is widespread concern about the availability of publicly funded legal advice and 
representation, despite the efforts made by the Legal Services Commission to ‘grow’ suppliers in 
this field by a combination of training, second tier support and financial incentives.  A major 
problem has been the effect of dispersing asylum-seekers to parts of the country where there was 
previously very limited demand for specialist immigration/asylum advice and representation.  
Similar problems will arise for the Legal Services Commission as and when the Home Office 
implements its policy of setting up accommodation centres for asylum-seekers in rural and semi-
rural locations. 
 
There has also been much anecdotal evidence of contracted private practice firms withdrawing 
from legal aid work.  Both the Legal Aid Practitioners Group and the Law Society have published 
surveys suggesting that up to half of the firms currently undertaking publicly funded work are 
considering reducing this work or withdrawing completely, mainly because of profitability.  The 
Legal Services Commission is receiving similar information through its regional offices.  Work at 
Legal Help and Controlled Legal Representation rates causes particular problems, with many 
firms suggesting that they are only able to take it on as a ‘loss leader’.  The administrative burdens 
of the legal aid contracting system are also much disliked by practitioners, and are widely thought 
to contribute to a reduction in morale within the sector.  In this context, it is unsurprising that a 
small number of leading firms that specialise in immigration work have ceased – or will shortly be 
ceasing – to operate.   
 
Partly as result of these recent problems, clients are experiencing increasing difficulties in 
obtaining advice and representation for immigration and asylum cases.  Evidence of this has been 
documented by Citizens’ Advice in its submission to the Select Committee, which we have seen.  
This shortfall in the supply of expertise represents a worrying development.  However, there are 
also some serious concerns about the quality of work carried out by certain immigration contract 
holders operating at the ‘specialist’ level.  The Legal Services Commission has put in place 
measures to deal with these so-called ‘category three’ providers;  it remains to be seen whether 
these will have an impact on the quality of the service provided to clients. 
 
Despite the well-documented problems about the availability of specialist advice and 
representation of sufficient quality, we have heard reports of adjudicators being unsympathetic to 
requests for adjournments from unrepresented appellants if they are thought to have had ‘enough 
time’ to obtain representation for their hearing.  In the present circumstances, we do not think 
this is often an acceptable response; if the supply of immigration advice deteriorates further, it 
will become even less acceptable for adjournments to be refused on these grounds. 
 
6. THE EXTENT TO WHICH ‘NON-SUSPENSIVE’ APPEALS PROVIDE A RIGHT OF APPEAL 
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We are dismayed by the government’s introduction of non-suspensive appeals for asylum-seekers 
who originate from a defined list of countries, totalling 17 at present.  This turns the clock back 
ten years to the days before legislation provided for asylum-seekers to have an effective right of 
appeal.  The list of countries – even as it stands – is contentious, with the Secretary of State having 
power to extend the list by secondary legislation.  It is too early to assess the impact of the non-
suspensive appeals process, because few cases have been concluded so far.  However, in an area of 
law where the credibility of the appellant is usually the central issue, it is hard to see how the 
adjudicator can make a sound assessment of whether he or she is telling the truth.  Assessing the 
credibility of other out-of-country appellants – for example, in family reunion cases – at least has 
the indirect assistance of oral evidence from sponsoring family members.  
 
Another concern is how appellants who are successful will be able to return to the UK. It is not 
clear, for example, what arrangements will be made by the Foreign Office, and who will pay the 
travel expenses. 
 
We would suggest that the Home Office, the LCD and the IAA undertake to monitor the 
operation of non-suspensive appeals to see how these problems are handled, and that the 
government be required to produce a one-year review similar to the inter-departmental 
assessment of family visitor appeals that was carried out at the end of 2001 (although, to date, 
unpublished). 
 
Legal Action Group 
April 2003 
 

 
Evidence submitted by the Council of Immigration Judges (AIA 26) 

 
 
The Council of Immigration Judges (“CIJ”) is the representative body of immigration 
adjudicators and members of the Immigration Appeal Tribunal. It has a membership of about 
50% of the number of adjudicators and Tribunal members. It negotiates about rates of pay for 
adjudicators in particular and makes representations to LCD and the IAA about conditions of 
work. 
 
A summary of this memorandum follows 

 
 
The initial decision making machinery and the appellate mechanisms must be effective, as speedy 
and cost conscious as possible and must not lead to endless and circuitous challenges to decisions 
as can happen now given the relationship between statutory appeals and judicial review. 
 
The procedure in asylum appeals should be inquisitorial and not adversarial. 
 
The Home Office must improve both the quality of its initial decisions and of its representation at 
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hearings. 
 
Notices of appeal must be given to the Appellate Authority and not to the Home Office. The 
Authority faces an impossible task in planning its allocation of human and physical resources if 
control of the rate of access to its facilities is in the hands of one party to the proceedings. 
 
The level of removal of failed appellants has been and remains low: see the evidence to, and the 
forthcoming results of, the parallel inquiry by the Home Affairs Select Committee. This leads 
many adjudicators to think that they are engaged in an academic activity with no real effect or 
purpose. 
 
The rules of procedure and the resources of the Appellate Authority have been improved in the 
last four years but the training of adjudicators in fact handling, the issue in the vast majority of 
appeals, is insufficient. 
 
The recording of evidence at hearings is done in longhand by part time adjudicators, numerically 
in a majority. Lap top computers are provided for full time adjudicators. It is a false economy not 
to do so for all adjudicators. 
 
The higher courts have been very critical recently of both adjudicators and the Immigration 
Appeal Tribunal. It regards the latter as an inconsistent and unreliable decision making body.  

 
 
 
BACKGROUND 
 
1. We do not intend to place detailed statistics before the Committee about the number of cases 
heard and the number of decisions made. These matters will no doubt be dealt with by the 
Appellate Authority itself or by LCD. We prefer to paint a picture of how appeals are dealt with 
today, how their handling might be improved and we will also give our views on the other 
questions raised by the Committee in its invitation to tender evidence. 
 
2. We think that general assent would be given to the idea that appeals in both immigration and 
asylum should be speedy, effective and that the cost should be proportionate to the issues 
involved. There should not be infinite routes of further appeal and the relationship between the 
courts and the appellate system should be as clearly understood, as straightforward and as 
productive of finality as possible.  
 
3. We do not see how the Appellate Authority (“the Authority”) can adequately manage its 
budget for human and physical resources if it does not have control over the number of cases it is 
expected to process. It does not have such control. It has never had such control. Notice of appeal 
has to be given to the Home Office (in overseas cases to the Entry Clearance Officer) and not to 
the Authority. This offends all commonly understood principles of the structure of tribunals. 
There are limited exceptions outside immigration and asylum where an official body has a duty to 
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reach decisions not solely on an original application but also on an application for a review of that 
decision. The application for a review necessarily generates an internal re-consideration of the 
original decision. We are not aware that this is so in asylum and immigration decisions. There 
may be an internal review of the original decision following an appeal. For this end to be achieved 
it is not necessary for the notice of appeal to be sent to the Home Office rather than to the 
Authority. The primary legislation does not require that notices of appeal must be sent to the 
Authority. At present, this is achieved by statutory instrument containing the Procedure Rules. 
The Home Office has always insisted that it receive the notices of appeal. It can then be as slow as 
it likes in sending them on to the Authority. The Authority will never know precisely how many 
appeals it will receive in any period of time although it may well be given a general idea by the 
Home Office.. Adjudicators often see in a hearing list for one day cases that were decided by the 
Home Office in, say, late 2002 in relation to asylum claims made shortly before the decision was 
reached. By contrast, there may also be listed those decided as long ago as 2000 in relation to 
claims made in 1998 or 1999 and not sent to the Authority by the Home Office until late in 2002. 
No explanation for the delay is ever offered. If adjudicators ask they are told that the reasons is or 
was “a backlog” or “operational difficulties”. It is wrong in principle that one party to the appeal 
should be able to dictate the pace at which the appeal proceeds. This matter has recently been the 
subject of an application for judicial review in a case so far unreported called Vousden. In time 
honoured fashion the Home Office granted the application made to it (it seems that its was one 
for leave to remain) probably to avoid a decision that the Authority was seized of the case from 
the moment the appeal reached the Home Office rather then when it decided to send it on to the 
Authority. The issue therefore remains undetermined by the courts.  
 
THE CONDUCT OF APPEALS 
 
4. In asylum appeals adjudicators are required by the case law of the higher courts to give 
“anxious scrutiny” to cases that come before them. This is an appropriate test in a human rights 
jurisdiction. But it is equally inappropriate that the procedure before the adjudicator should so 
frequently have been described by the courts as adversarial in nature. All systems of judicial 
decision making partake of both adversarial and inquisitorial methods depending on the context. 
For example, a small claim in the County Court requires a more interventionist approach by the 
District Judge than does a trial of a personal injury or commercial action. In asylum law and to 
some extent in immigration cases where the appellant is not represented and a relative (usually a 
sponsor) appears, the adjudicator cannot give anxious scrutiny or even decide a non asylum case 
without taking a more active approach to the issues. The quality of representation is often poor 
on both sides. The Immigration Appeal Tribunal has sought to constrain the approach of 
adjudicators in cases where the Home Office is not represented (an all too common occurrence) 
to asking questions for clarification only, seeking the assistance of the representative for the 
appellant in asking questions on issues that trouble the adjudicator and not “descending into the 
arena” by conducting such a hearing in an inquisitorial manner. This is needlessly restrictive. 
Provided that the adjudicator is fair the conduct of the hearing should be left to the adjudicator.  
 
5. The problems of appeals begin with the initial decision. The quality of decisions is very 
variable. Some decision letters are very good, some are not. Standard word processed paragraphs 
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appear with regularity whether they are relevant to the facts of the instant case or not. No use is 
made of single joint experts (such as doctors in cases where torture is alleged) as happens under 
the Civil Procedure Rules. It might be difficult, expensive and cause delay for such an approach to 
be adopted universally. But it may have a place in the organisation and management of appeal 
hearings. Expert reports are often produced very late in the day so that they cannot be properly 
evaluated by each party. The standard of initial Home Office decisions has undoubtedly improved 
in the last four years but still has a long way to go. The quality of initial decisions by Entry 
Clearance Officers in visit and other immigration cases remains poor. The report commissioned 
by the Home Office in relation to visit visa appeals has not been published despite assurances that 
it would be before now.  
 
6. Representation by the Home Office is very variable. New Presenting Officers have been 
recruited but there appears to be a difficulty in retaining them. In satellite courts (sub hearing 
centres to main IAA centres) counsel have habitually been instructed  for the Home Office until 
now but the signs are that the necessary funds have run out and the practice may be discontinued. 
This will not assist adjudicators to complete three to four cases each day they sit. The public 
interest in fair but expeditious hearings requires that the Home Office be represented in as many 
appeals as possible.   
 
7. Representation for appellants can also be very variable in quality. The Legal Services 
Commission does not appear to have the resources to verify the quality of representation by 
solicitors and counsel to the degree and extent necessary to ensure that the quality of preparation 
of appeals is maintained. The late instruction of counsel is a frequent occurrence. This often 
leaves counsel unable to comply with their duty to the adjudicator and to their client in terms of 
being able to bring out all relevant oral and written evidence. 
 
8. The level of removal of failed asylum appellants in asylum cases is low: see the parallel inquiry 
being conducted by the Home Affairs committee. While the consequence of appeals is not a 
matter for adjudicators the apparent reluctance of the Home Office to admit that some appellants 
from some countries cannot in practice be removed may lead adjudicators to think that in some 
cases at least they are engaged in an academic exercise which has no practical effect.  
 
9. Adjudicators are almost all formerly (or, in the case of part timers, currently) practising 
lawyers. The IAA provides training in asylum and immigration law. The level of training in fact 
handling, the issue in most appeals is less intensive although progressive developments in this 
regard are being introduced currently. It would be worth allocating more resources to this area of 
operation. There is a good deal of knowledge and experience in teaching modern notions of the 
law and practice of evidence on which the IAA could draw to assist adjudicators in reaching well 
founded findings of fact on which issue most further appeals are brought to the Immigration 
Appeal Tribunal. 
 
THE IMMIGRATION APPEAL TRIBUNAL 
 
10. The Tribunal has been criticised by the Court of Appeal as an inconsistent and unreliable 
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decision making body. It has some thirty Vice Presidents and it is inevitable that what appeals to 
a Tribunal of one composition will not do so to another. The Tribunal does try to set up panels of 
legally qualified members to give decisions in areas of current difficulty. It recognises that it 
serves no purpose for the Tribunal to speak with a contradictory voice. This approach needs to be 
extended. Submissions by advocates instructed to act as a friend of the Tribunal may be useful in 
test cases.   
 
11. We do not support the idea that appeals from adjudicators should lie direct to the Court of 
Appeal. This would depart from the modern practice of interposing a tier of expert appellate 
knowledge between the first level appellate decision maker and the Court of Appeal. We are less 
certain that lay members on the IAT now that appeals to it are restricted under the 2002 Act to 
points of law serve any useful purpose. The origin of lay members lies in the need for the IAT to 
have experience in life overseas especially in the Indian sub continent. This is no longer as 
significant as it was and an analogy with the Employment Appeal Tribunal is no longer 
appropriate as lay members there can bring experience of the workplace to hearings. It is difficult 
to see what lay members of the IAT can bring to hearings. 
 
12. We agree with the purpose behind the new provision for “statutory review” of decisions of the 
IAT refusing permission to appeal from decisions of adjudicators. It remains to be seen how well 
this will work. We do not recommend a return to the previous method of judicial review being 
available for such purposes. The IAT should be left to decide on applications for permission with 
the current means of challenge in a case where a good argument can be raised on the papers 
against the refusal of permission to appeal. It also remains to be seen how well non-suspensive 
appeals will work with the real possibility of a challenge by way of judicial review to a decision to 
certify a case as “manifestly unfounded” given the judicial review is not a suitable means of 
resolving factual issues. It is not clear whether the High Court will permit cross examination (a 
possibility in judicial review cases but one rarely exercised) in challenges to decisions that cases 
have no merit.  
 
13. Current Procedure Rules are intended to curtail applications for adjournments that have no 
purpose but to cause delay and, generally, to ensure that appeals are well managed and come to 
an expeditious but fair hearing. It is too early to tell whether the “closure” provision relating to 
adjournments and the other changes in the 2003 Rules will achieve their purpose. It is particularly 
important that asylum and immigration appeals should be properly prepared and fully argued. It 
is arguable that closer attention should be given to case management, compliance with directions 
given in good time for a hearing and better methods of ensuring that cases are fully ready for 
hearing on the appointed day. 
 
14. Adjudicators have to keep a record of proceedings before them. Full time adjudicators have 
been provided with lap-top computers to assist in keeping such a record. This facility has not 
been extended to part timers. It may be impracticable to keep records by recording machinery in 
every case but taking a long hand note is very demanding and difficult to combine with exchanges 
with witnesses and representatives. This issue needs closer attention than has been given to it. 
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15. The IAA will no doubt have evidence about the ability of adjudicators and the appellate 
system to cope with a requirement for the listing of four substantive cases each day in the hope 
and expectation that three effective cases will be the norm. There is no doubt that lists are heavily 
loaded and that adjudicators and the Tribunal work very hard. If three cases each working day is 
to be the norm the point we have made about improved case management is reinforced.  
 
16. We think that it may be worth looking at remittals by the Tribunal to an adjudicator (not 
normally the same one as heard the original appeal) given that the Tribunal can hear cases itself 
and need not remit them where there are errors in fact finding unless persuaded that it is essential 
to do so. Every remitted case causes a delay in the hearing of some other case. The balance 
between remittal and the use by the Tribunal of its own powers to determine appeals from 
adjudicators may have to be re-considered.  
 
 
 
EFFICIENCY AND FAIRNESS IN APPEALS 
 
17. We think that the current Procedure Rules (2003 version) do balance fairness against 
efficiency. We would like to see statistics on the operation of the provisions about adjournments 
and “closure dates”. We remain concerned about the fundamental anomaly in the service of the 
notice of appeal on the Home Office and not on the IAA. The removal of the power to allow 
appeals where the Home Office has not complied with case management directions (an all too 
common occurrence) remains controversial given that the power to dismiss appeals for that 
reasons where the appellant has not so complied has been retained. 
 
May 2003 

 
 

Supplementary evidence submitted by the Council of Immigration Judges  
(AIA 26A) 

 
REASON FOR FURTHER MEMORANDUM 
 
We make this further submission following the letter from Baroness Scotland QC dated 21 May 
2003 foreshadowing major changes to the immigration and asylum appeals system.  
 
It appears that the principal object of the changes, which will require primary legislation, is to 
move towards (if not to achieve now) a single tier of statutory appeal. The details of the proposal 
are still being worked out and no doubt there will be consultation with all interested parties. We 
are neutral as to such a change. We are more concerned with the consequences of such a change 
for our members, the system as a whole and the implications for a further appeal or appeals from 
such single tier decisions. We are anxious to offer our assistance and cooperation to LCD in the 
formulation and implementation of any change. In the recent past changes to the appeal system 
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have been implemented with limited consultation. But there must always be a balance between 
the understandable need for expedition and the need for clarity in drafting. 
 
THE PROPOSED CHANGE 
 
We note that the Geneva Convention on Refugees of 1951 contains no provision for a review or 
appellate mechanism in signatory states. The most that exists is a recommendation in the 
accompanying UNHCR Handbook (paragraph 189) that asylum seekers whose claims are 
rejected by an administrative process should have either a right of appeal or review to the same or 
to a different authority, judicial or administrative. Article 6 of the ECHR (right to a fair trial) does 
not apply expressly to immigration and asylum issues. The European Court of Human Rights has 
said in a number of decisions that such litigation does not engage the “civil rights and 
obligations” of the appellant as those terms have been interpreted in European human rights law. 
Administrative law has moved forward considerably in the last 50 years in very many states and 
UK law has always gone much further than the terms of this recommendation. Consistent with 
such developments in UK law the objects of any modified appellate system should be to ensure 
the fair, speedy and conclusive resolution of refugee status. This places a great responsibility on 
those who make such decisions. It requires the Home Office to address and solve as an immediate 
priority the absence of representation on its part at present in far too many appeal hearings. It 
also requires the improvement in the standard of primary decision making that has happily been 
brought about in the last year or so be continued. There must also be sufficient time and 
resources for adequate training, mentoring and quality assurance in the decisions of the new 
single tier body. This will mean placing such objectives as of equal priority to determining a fixed 
number of appeals on every working day. We repeat what we said in our first submission about 
the desirability of a more interventionist approach in asylum cases.  
 
The new single tier will be responsible for ensuring that the United Kingdom complies with its 
international obligations to refugees, those who make claims under the ECHR and those who rely 
on EU law. This means that the judicial decision makers must be highly qualified, have the status 
and conditions of service of other judicial figures in the legal system and clearly understand the 
onerous nature of their duties. We suggest that this requires the use of a more appropriate term 
than the outmoded “adjudicator”. It does not convey the nature of the process in which decision 
makers are engaged. We suggest that the title “judge” is appropriate, qualified as may be necessary 
and appropriate by the requirements of the particularities of immigration and asylum. 
 
We agree with LCD that it is for discussion how the new single tier should be structured, how 
many layers it should have and when cases should be heard by one, two or more judges. Further, 
the role of the existing lay members on the Tribunal and their future must be considered.  
 
FURTHER RIGHTS OF APPEAL 
 
This is a policy matter for the government. We only comment that to exclude any further right of 
appeal will be controversial and likely. Attempts to exclude judicial review by what are commonly 
known as “ouster clauses” have been singularly unsuccessful as a glance at any standard text on 
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public law will show. On the other hand we can see that the Court of Appeal would probably not 
wish to be faced with large numbers of challenges to initial and unsuccessful appeals even if such 
a further right of appeal were limited to points of law. We advance one suggestion for discussion. 
The possibility exists of introducing a reference procedure from the first tier body to the courts 
on points of law, procedure and the uniform application to the objective information available on 
countries generating significant numbers of asylum claims. We think that there should be the 
widest possible consultation and discussion about these issues.  
 
We wish to emphasise that the personnel within any modified appellate system must be invested 
with the status, receive training in the required expertise and possess the authority, rank and title 
to make authoritative decisions on the human rights questions inherent in asylum appeals. The 
new structure will be the primary means by which compliance by the United Kingdom with its 
international obligations is assured. It is for discussion whether any further appeal would lie by 
leave of the first tier appellate authority, of the higher body or of both.  
 
Council of Immigration Judges 
23 June 2003 
 

 
Evidence submitted by the Law Reform Committee of the Bar Council (AIA 27) 

 
 
RESPONSE TO INQUIRY INTO ASYLUM AND IMMIGRATION APPEALS 
 
The Bar Council chooses to reply to the following questions: 
 
THE EXTENT TO WHICH THE IMMIGRATION APPELLATE AUTHORITIES COULD BE MADE MORE 

EFFICIENT, WITHOUT SACRIFICING FAIRNESS 
 
The Law Reform Committee of the Bar Council believes that the Immigration Appellate 
Authority has sufficient procedures already in place to ensure that asylum and immigration 
appeals are expeditiously processed.  We would counsel against any further procedural changes in 
the name of efficiency, for the following reasons: 
 

• There has been a succession of procedural changes in new sets of Procedure Rules in 1996, 
2000 and 2003.  The 2003 rules need time to root down and take effect. 
 
• The 2003 Procedure Rules, like their predecessor, properly and adequately confine the 
discretion of adjudicators to grant adjournments.  The current Rules also introduce 'closure 
dates' by which adjourned cases must be heard.   
 
• Adjudicators already have discretion to dismiss an appeal on the papers if an appellant 
does not attend, or otherwise deal with directions in his case, at a 'first hearing'.  In this way, 
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the existing procedural framework has a mechanism for rooting out dilatory appellants at 
an early stage.   
 
• Whereas it is important to avoid undue delay, this must not be at the expense of proper 
consideration of the issues on the best evidence available.  In some circumstances, specialist 
medical or psychiatric evidence may take some time to procure. 
 
• The Chief Adjudicator and the President of the Immigration Appeal Tribunal have the 
power to issue practice directions.  In our experience, practice directions are a sensible and 
effective means of increasing efficiency.  We believe that certain practice directions have 
greatly assisted the smooth running of appeals.   
 
• The public interest in an independent judiciary weighs in favour of the Chief Adjudicator 
and the President of the IAT administrating the appeals system with as little interference 
from central Government as possible.     

 
 
WHETHER THE RELEVANT PROCEDURE RULES PROPERLY BALANCE FAIRNESS AND JUSTICE WITH 

EFFICIENCY 
 
On the one hand, we believe that the UK is fortunate to have a fair and just system of asylum and 
immigration appeals.  The specialist knowledge of adjudicators and IAT members ensures UK 
compliance with our international human rights obligations and allows an assessment of the 
merits of a case in a forum independent of government.  On the other hand, we are concerned 
that certain recent legislative changes may promote efficiency at the expense of fairness and 
justice.   
 
In particular, we draw the Committee's attention to the Immigration and Asylum Appeals (Fast 
Track Procedure) Rules 2003.  We have the following major concerns about the Fast Track 
Procedure: 
 

• The timetable for dealing with fast track cases is less than three weeks from the claimant's 
arrival at Harmondsworth (where fast track claimants will be detained) to exhaustion of 
IAA appeal rights.  The impression is given that the objective of speedy appeals procedures 
lies in the policy interest of speedy removal of asylum seekers from the UK.  We do not 
believe that rules governing judicial procedures should have as their rationale the policy 
objectives of the executive: this does little to promote the appearance of separation of 
powers.   
 
• There is no necessary connection between the speed of determination of asylum claims by 
the Home Office and the procedures for subsequent appeals proceedings.  The fact that one 
party to judicial proceedings takes the view that the other party's case is weak ought not to 
affect the nature or procedure of those judicial proceedings.  It is a matter for the 
independent immigration judiciary to determine the merits of fast track appeals and it 
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should do so unencumbered by the executive's views of the merits of particular kinds of 
case.  
 
• An objective of procedure rules should be to ensure so far as practicable that 'the parties 
are on an equal footing procedurally' (Council on Tribunals Model Rules of Procedure for 
Tribunals, consultative draft January 2003, rule 2(2)(c)).  We suggest that this objective is 
particularly important when one party to proceedings is the State.  The Fast Track 
Procedure Rules do not aid the impression that the parties are on an equal footing, either 
procedurally or otherwise. 
 
• We are concerned about the real risk that the quality of legal representation will decline in 
fast track cases.  For example, under the Fast Track Procedure Rules, an application for 
permission to appeal from an adjudicator to the Immigration Appeal Tribunal must be 
made not later than two days after the appellant is served with the adjudicator's decision.  
Specialist counsel regularly draft grounds of appeal to the IAT.  We are concerned that 
specialist counsel will be unable to take on fast track cases in the allotted time.  The work 
will be downgraded to those who are less specialised.  Yet, this sits uneasily with recent 
legislative and other measures to increase the quality of representation of asylum seekers.  
We do not see how overall efficiency and the overall interests of justice are assisted by 
downgrading the role of specialists in this way.    
 
• The Minister announced the scheme to Parliament on 18 March 2003 and the 
Immigration and Asylum Appeals (Fast Track Procedure) Rules 2003 came into force on 10 
April 2003.  We believe that the interests of open and transparent government are not 
served by introducing potentially far-reaching changes to the appeals process at such short 
notice.  
 
• There was no consultation with stakeholders.  A consultation exercise would at least have 
informed stakeholders of the intended scope and function of the new procedure.  It is in the 
interests of overall efficiency that stakeholders are informed in good time of major 
procedural changes, so as to ease the transition to the new procedure and allow for 
preparation for change. 

 
 
THE EXTENT TO WHICH NON-SUSPENSIVE APPEALS PROVIDE AN ADEQUATE RIGHT OF APPEAL 
 
As the Committee will be aware, sections 94 and 115 of the Nationality, Immigration and Asylum 
Act 2002 lay down the regime for non-suspensive appeals in asylum and human rights cases 
certified by the Home Office as 'clearly unfounded'.   
 
We do not believe that non-suspensive rights of appeal are effective.  In Canbolat v Secretary of 
State for the Home Department [1997] Imm AR 442, 447, the Court of Appeal found that a non-
suspensive right of appeal against removal to a third country was 'highly speculative'.  We suggest 
that the value of an appeal right exercisable only from a person's country of feared persecution is 
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equally speculative.  In almost all procedural and practical matters, a person who appeals against 
refusal of refugee status in his country of origin faces obstacles that are not faced by those who 
appeal from within the country of refuge.    
 
We do not suggest that the current non-suspensive regime has necessarily produced substantive 
injustice so far: it may well be too early to tell.  However, the Secretary of State for the Home 
Department has power to add to countries from which claimants can be certified.  
 
Moreover, certification of an asylum claim as clearly unfounded lies wholly within the discretion 
of the executive against whom any appeal will be pursued.  One party to the appeal will in effect 
certify that the other party should not be permitted to present his case in the UK.  The interests of 
justice require that one party to legal proceedings should not determine whether the other party 
has an unfounded case.  It is the constitutional function of the courts to determine independently 
whether a person has a meritorious claim for asylum and the scope for independent scrutiny 
should not depend on the views of the executive.   
 
For these reasons, we would be concerned about any expansion of the non-suspensive regime, 
both in terms of substantive and procedural fairness.   
 
May 2003 
 
 

Evidence submitted by the Association of Members of the Immigration Appeal 
Tribunal (AMIAT) (AIA 28) 

 
1. INTRODUCTION 
 
1.1   The Association of Members of the Immigration Appeal Tribunal (AMIAT) is recognized by 
the Lord Chancellor as the Judges’ Council representing the full-time legal members of the 
Tribunal (known as Vice Presidents and equivalent in grade to Circuit Judges) and the part-time 
Lay Members. In addition to these 70 or so judiciary, who are full members of AMIAT, the 
President of the Tribunal (a High Court Judge) and the Deputy President are honorary members. 
AMIAT consults regularly with the President, Deputy President and administrative staff of the 
Tribunal and has a key role in ensuring that the Tribunal is run as efficiently as possible. 
 
1.2   AMIAT is party to the evidence submitted to the Committee on 2 April 2003 by Mr Justice 
Ouseley as President of the Tribunal. We agree with all the comments in his letter and do not 
propose to repeat them. 
 
2. BACKGROUND 
 
2.1  It has long been recognized that it is of fundamental importance that asylum (and now 
human rights) applications and appeals must be considered with the “most anxious scrutiny” (Re: 
Musisi [1987] Imm AR 250 per Lord Bridge of Harwich) and that “the court should … scrutinize 
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the decision-making process with great care” (R v Secretary of State ex parte Thirukumar [1989] 
IMM AR 270 per Parker LJ) if claimants and the public are to have an appropriate degree of 
confidence in the appeal process. 
 
2.2   Government policy on asylum and immigration procedures and appeals was set out in the 
White Paper ‘Fairer, Faster, Firmer – A Modern Approach to Immigration and Asylum’ (Cmd 
4018, July 1998) and subsequently by the Lord Chancellor in 1999. Under that policy the 
Immigration Appeal Tribunal (IAT) as the second (upper) level of the Immigration Appellate 
Authority (IAA) was to be the essential engine for refining and developing immigration and 
asylum jurisprudence.  
 
2.3   Pursuant to that policy, the President of the IAT has since July 1999 been a High Court 
Judge.  
 
2.4   Below we set out an overview of the current purpose and structure of the IAT (paragraph 3), 
some recent developments following the implementation of that policy (paragraph 4), the current 
workload of the IAT (paragraph 5), and some recent public comments of government and 
judicial perception of  its discharge of its duties (paragraph 6). 
 
3.  THE CURRENT PURPOSE AND STRUCTURE OF THE IAT 
          
3.1 The IAT is the second (upper) level of the IAA.  It provides speedy expert review of the 
decisions of Adjudicators.  Its jurisdiction includes immigration, asylum and human rights 
appeals. Although asylum appeals are forecast in the latest IAA Business Plan to reduce in 
numbers, the plan anticipates that the number of immigration appeals (the majority of which are 
out of country appeals) will increase substantially from October 2003 as existing pending appeals 
are released by the Home Office to the IAA. The process is appeal by either party.  In the case of 
decisions by the Secretary of State made on or after 1 April 2003, appeal is on a point of law only. 
In practice this formally endorses the policy usually applied by the IAT for some time past. The 
result is the correction of error in individual cases; development and enforcement of the law; and 
protecting the Adjudicator’s decision against subsequent questioning in other courts. 
 
3.2  Speed.  About 800 applications for permission to appeal are dealt with every week. Under the 
Procedure Rules the application must be made within 10 working days of promulgation of the 
Adjudicator’s written determination.  The majority (between 60 and 70%) are refused, in a 
written determination taking a Vice President about 20 to 30 minutes to produce. Others go to a 
hearing.  Every month, each Vice President (of whom there are now  27) determines 120 such 
applications each month and sits with one or two Lay Members to determine about 50 cases by 
oral hearing .   
 
3.3  Expertise  The Vice Presidents are at Circuit Judge level and are led by the President (a High 
Court Judge) and the Deputy President (senior Circuit Judge level). The Lay Members are men 
and women with significant experience of international affairs and ethnic relations.  The expertise 
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of the Tribunal not only enables it to work at speed, but also means that its decisions are widely 
recognised as authoritative in this country and abroad.  
 
3.4  Appeal by either party.  Matters come to the attention of the Tribunal by an ‘application for 
permission to appeal’.  This is the economical process of review (no review needed if both parties 
already satisfied).  The Home Office is a frequent applicant and is frequently successful on appeal.  
Permission to appeal is granted only where it is considered that there is a ‘real prospect of success’ 
(Rule 18(4)(a) Immigration and Asylum Appeals (Procedure) Rules, 2003) or, rarely, where the 
Tribunal considers that an issue of general importance is raised which merits formal 
determination for future guidance (Rule 18(4)(b) ibid). 
 
3.5 Correction of administrative error may be by directing a rehearing (or sometimes a first 
hearing).  In the simplest cases with which the Tribunal deals substantively, this function enables 
Adjudicators to work economically – e.g. if the Appellant seems to have lost interest: the appeal 
process enables an Appellant to show that documents have been sent to the wrong address.  In a 
survey carried out by the IAA Legal & Research Unit at the request of the Chief Adjudicator in 
May 2003, an analysis of 271 Tribunal determinations showed that in 57 appeals (21% of the 
sample) the grounds of appeal had been based on procedural or administrative errors at 
adjudicator (lower) level, and resulted in remittal of 48 (84.7%) of those appeals. Since the 
published Tribunal decisions at the relevant time did not include those appeals where the 
grounds so obviously demonstrated administrative or procedural error that they were dealt with 
by a shortened procedure in which the parties were invited to state within 14 days if they objected 
to remittal and, absent such objection, were then remitted by a single Vice President on the 
papers, the recorded appeals reflect only cases where more detailed consideration to the 
challenges by way of substantive hearing was appropriate. 
 
3.6 Development and enforcement of the law are a function both of expertise and the fact that the 
Tribunal is the upper level.  As well as the routine of deciding individual appeals in which error is 
alleged, the Tribunal provides guideline decisions on both law and fact.  An Adjudicator deciding 
a case contrary to such guidance knows that the decision is likely to be reversed on appeal.   This 
promotes consistency. In the same survey by the Legal & Research Unit, the remaining general 
heads of analysis of remittals are instructive. 56 appeals (21% of the sample) were based on failure 
by adjudicators to make proper findings of fact or allegations of inadequate reasoning; under this 
head 33 appeals (59% of the heading) were remitted. 60 appeals (22%) were based on allegations 
of failure by adjudicators to take into account relevant evidence in making their decisions and 
resulted in 21 appeals (35%) being remitted. The final head involved appeals under Article 8 of 
the European Convention and generated 15 appeals (5.5%) of which only 4 (26.7%) were 
remitted. The smaller proportion in this category no doubt results from the fact that the Tribunal 
will remit appeals for rehearing only where there is an arguable issue if the clamant is credible so 
that there is the need to rehear all the evidence by reason of the successful challenge to the 
adjudicator’s decision. Article 8 claims typically arise out of appeals which have also encompassed 
asylum and general human rights claims, and a re therefore generally concerned with a more 
limited factual basis where it is possible for the Tribunal, if necessary, to take limited oral 
evidence which does not reopen all issues which were before the adjudicator. 
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3.7 Effectiveness of the whole process. An unsuccessful applicant who has been through the whole 
process is ready for removal.  When that moment comes a judge hearing a last resort judicial 
review application and faced with an argument that removal would be unfair (or illegal in 
international law) as the applicant’s case has not been properly considered is unlikely to be 
swayed if the answer can properly be that the applicant has had (or has had an opportunity to 
have) the decision reviewed by an expert Tribunal.  Herein (as well as in the maintenance of 
judicial standards in high quality decision-making) lies the value of an appeal even if the process 
results in the same outcome after the appeal. 
 
4. DEVELOPMENTS IN IAT PRACTICE AND PROCEDURE SINCE 1999 
 
4.1  Starred Decisions.  The Tribunal has under the presidencies of Mr Justice Collins and Mr 
Justice Ouseley issued decisions of a full legal tribunal, either chaired or sanctioned by the 
President or Deputy President, as ‘starred’ decisions of general importance settling legal issues. 
These decisions are binding on the IAT and Adjudicators. This practice has been formally 
endorsed by the Court of Appeal. 
 
4.2  Country situation decisions. Although they cannot be starred as not involving a principle of 
law, the IAT has also issued authoritative determinations as to conditions in certain countries 
after taking full evidence. These have included, for example, the general situation of East 
European Roma in Poland, Slovakia and the Czech Republic, Sri Lankan Tamils and ethnic 
minorities in the former Yugoslavia and adjoining Balkan countries. They are intended to be 
authoritative as at the date of determination and provide a starting point for the determination of 
later appeals throughout the IAA jurisdiction. 
 
4.3   The Human Rights Act  The IAT has been largely responsible for providing practical initial 
guidance to adjudicators on the effect of incorporation of the European Convention rights into 
UK law with effect from 2 October 2000 by reference to Strasbourg jurisprudence, and remains 
responsible for the practical implementation of the effect of higher court decisions in this field, as 
it does also in the case of working through the practical implementation of concepts generally 
from higher court judgments – e.g. the practical effect of the House of Lords judgments in Shah & 
Islam (women as a particular social group for the purposes of the Refugee Convention 1951) and 
Horvath (the concept of sufficiency of protection in the home state). 
 
4.4 Treatment of other unstarred decisions. Because of the vast numbers of Tribunal 
determinations which were being inappropriately cited to adjudicators, steps have been taken to 
curtail this practice. First, the Vice Presidents have been considering their unstarred 
determinations for the twelve months prior to 19 May 2003 on a country by country basis to 
identify those which deal with general issues or those of specific country application and so may 
be placed in a list of authorities which may usefully be cited. That review has now been completed 
so that the list may be prepared and circulated.  Secondly, with effect from 19 May 2003 only 
those decisions selected by Vice Presidents will be given a neutral citation number and reported 
(see Practice Direction No 10 of the IAA). Unreported decisions of the Tribunal and all decisions 
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of adjudicators from that date may not be cited in other proceedings in the IAA without prior 
consent unless relating to a party to the appeal. 
 
4.5  Centralisation of Tribunal hearings.  All appeals to the Tribunal are now heard only at Field 
House in London. Those which were formerly heard at different appeal centres throughout 
England and Scotland are dealt with by video link to Field House.  
 
5. CURRENT WORKLOAD OF TRIBUNAL 
 
5.1  Following the expansion of the Adjudicator level of the IAA, this has remained consistently 
high. In October 2002, at the request of the Lord Chancellor’s Department IAT Expansion 
Project, PA Consulting Group produced a report on the work of the Tribunal which 
recommended a substantial increase in the numbers of Vice Presidents from the then figure of 13. 
This was on the basis of their “best estimates of future workload” as a minimum of 28,800 
applications for permission to appeal from adjudicators “which will translate into approximately 
7,800 hearings per year”. The number of Vice Presidents has now risen to 27 including 3 Circuit 
Judges seconded to the IAT for at least 2 years and 2 acting Vice Presidents who had for many 
years previously served as part-time Legal Chairmen of the IAT. Since that report, the current 
estimate for the year 2003-2004 has risen to 38,000 applications for permission to appeal, the 
actual numbers received between April and June 2003 being 8795. 
 
5.2 The number of applications for permission to appeal and substantive appeals currently 
undertaken by Vice Presidents is noted at paragraph 3.2 above. Each application and appeal 
hearing requires a written determination, the latter being full determinations which are in the 
majority of appeals produced on the date of the hearing and sent to the administration section for 
final preparation. 
 
5.3 As the Tribunal listing improves further following the appointment of the new Vice 
Presidents from May 2003 onwards, the periods between grant of permission to appeal and the 
final IAT disposal in appeals prior to those under the Nationality, Immigration and Asylum Act 
2003 have progressively reduced. 
 
5.4 It has long been the view of the Tribunal that appeals under the Nationality, Immigration and 
Asylum Act 2002 were likely to be processed much more speedily than appeals under the earlier 
legislation. The 2002 Act applies to all decisions made by the Secretary of State on or after 1 April 
2003. Practical evidence as to this view is now beginning to be received since applications for 
permission to appeal from adjudicator’s decisions under the new system are now being dealt with. 
 
Refusals of permission to appeal now represent the final disposal of the appeal subject only to any 
application by the claimant for statutory review on the papers by a single Judge of the 
Administrative Court under the new procedure provided for by s.101(2) of the 1992 Act. The 
appeal process adds a small percentage to the total time taken to process a claim, but it compels 
the claimant to raise at that stage any concerns about the Adjudicator’s determination, rather 
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than waiting until they are threatened with actual removal. It is however a little early to make any 
general assessment of the new system. 
 
5.5 Additionally, the new Fast Track Procedure under the Nationality, Immigration and Asylum 
Act 2002 has been brought into effect from 10 April 2003 by the Immigration and Asylum 
Appeals (Fast Track Procedure) Rules 2003. It is beginning to take place at IAT level, where the 
period between first reference to the Adjudicator level and final disposal before the Tribunal is 
reduced still further to a matter of weeks. Initial reports are that this aspect of the new system is 
also working well and fast. From the Tribunal’s  perspective the crucial increase in efficiency is 
provided by the fact that the Respondent responds to the application for permission to appeal, 
and if granting permission the Tribunal adjourns the matter to a hearing only if it considers it 
necessary. This represents a change similar to that introduced into Judicial Review by the 
Bowman Reforms. If these practices were to become general in the Tribunal,(a Statutory 
Instrument would be required) there is no doubt that the Tribunal process would become even 
speedier and tighter and that a very large proportion of unmeritorious claims could be finally 
dealt with, with very little delay. 
 
Although it is early days the following example of a recent case dealt with by the new Fast Track 
procedure may be of interest: 
 
Nigerian Applicant 
 
26.08.03   Appellant arrives in United Kingdom 
29.08.03   Interview 
29.08.03   Refusal decision with reasons 
01.09.03   Grounds of appeal served 
02.09.03   Notice of hearing  
04.09.03   Adjudicator hearing 
05.09.03   Determination promulgated 
12.09.03   Application for permission to appeal served 
16.09.03   Tribunal refuses leave to appeal 
 
Had permission to appeal to the Tribunal been granted, the substantive hearing would have been 
required to take place within 2 days of the grant of permission. 
 
5.6 Finally, with the increase of countries designated as those in which there is in general no 
serious risk of persecution, the number of in-country applications and appeals will be 
progressively reduced by virtue of the provisions of s.94 of the 2002 Act by the substitution of 
out-of country appeals only for the majority of applications by citizens of such designated 
countries, which include many which have generated substantial in-country applications in the 
past. The full impact of this provision has yet to feed through into the appellate system. From 
April 2003, as a result of European Union free movement provisions being applied by the United 
Kingdom to citizens of the ten Accession countries, there will cease to be any asylum or 
immigration appeals from Accession Treaty nationals.  
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6. RECENT PUBLIC REFERENCES TO THE IAT 
 
6.1 In the debate on the Nationality, Immigration and Asylum Bill on 24 October 2002, Baroness 
Scotland of Asthal said of the of the IAT that they:  
 
“have a very high level of probity and have had many plaudits for their excellence. … Noble Lords 
will know that the IAT is a specialist tribunal, honed in relation to this type of law. It has all the 
expertise that one would wish to be directed to the consideration of these issues. …” (Source: 
Hansard). 
 
6.2    In Sugar v Secretary of State for the Home Department [2002] EWCA Civ 1180, Laws LJ said 
this: 
 
“13. … Mr Scannell’s argument gives no weight, in my view, to the important decision of the 
Immigration Appeal Tribunal given on 9th March 2001 in Puzova and Others. This was a case in 
which the IAT sought to give an authoritative view of the sufficiency of protection for Roma 
generally in the Czech Republic. Accordingly, they took expert evidence and considered a very 
extensive range of material relating to the Czech Republic. … This process of arriving at a 
factually authoritative determination intended by the Tribunal to guide future decisions which 
engage questions concerning the same state and like problems relating to asylum, though in some 
ways perhaps unorthodox as a means of arriving at decisions in the common law world, is 
nevertheless a process which was recently approved in the particular context of the IAT by this 
court in S and Others. 
 
“14.. The determination in Puzova is very long, very detailed and very thorough. 
 
“16.. It is to be noted that three of the appellants in Puzova sought permission to appeal the 
determination to this court. Refusing permission on the papers Simon Brown LJ had described 
the “IAT’s enormously thorough and conscientious determination” as “entirely convincing”. The 
application for permission was renewed before Simon Brown and Schiemann LJJ and again 
refused sub nom Cikos v The Home Office [2001] EWCA Civ 1716. At the oral hearing of the 
permission application Schiemann LJ echoed what had been said by Brooke LJ in Koller v 
Secretary of State for the Home Department [2001] EWCA Civ 1267 as follows: 
 
“In a branch of jurisprudence which is fact-rich, it was very much a matter for this expert tribunal 
(which must be receiving many applications from unhappy Roma people of central Europe) to 
apply the principles they have been told to apply by the House of Lords in Horvath.” 
 
7.  CONCLUDING REMARKS 
 
7.1 We have sought above to provide an overview of the nature and extent of the jurisdiction of 
the IAT, of recent developments it has undertaken to improve its procedures and of the 
perception of its work on the part of the Government and the Courts. 
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7.2   On 21 May 2003 a letter was received by the judiciary in the IAA from Baroness Scotland 
of Asthal stating that consideration was being given by the then Lord Chancellor’s Department as 
to whether to move towards a single tier of appeal, which was at an early stage and in respect of 
which “we will need to take views as the policy develops”. No further written proposals have 
been received nor any request for views since that letter. We take the view that it would be 
premature and inappropriate for us to seek to make any comment upon the proposal at the present 
time.     
 
Association Of Members Of The Immigration Appeal Tribunal 
September 2003 
 
 

Evidence submitted by Ben Hoare Bell Solicitors (AIA 31) 
 
We attach details of cases which would be adversely affected by the proposals.  Unfortunately 
pressure of work prevents us from providing more details. 
 
The proposals are arbitrary and unworkable.  Each case is entirely different, and the length of 
time you spend on a case often depends on a) how traumatised the client or b) how coherent the 
client is. 
 
I am a very experienced solicitor used to extracting understandable instructions from the 
confused or mentally ill.  Despite 25 years of such experience, I have still found it often difficult 
and very time consuming trying to ascertain exactly what an asylum client is trying to tell you.  
The client will often be from a completely different cultural background so that he or she might 
gloss over or mention in passing a fact which might be a key element in their case.  It sometimes 
takes many hours of careful probing to actually discover what it is the client is trying to tell you. 
 
Clients are not only from different cultural backgrounds, but are also often illiterate or simply not 
used to explaining events in a logical way.  One can spend many frustrating hours trying to get to 
the bottom of what has happened. 
 
The whole procedure is made more difficult because communication has to be through an 
interpreter. 
 
Many of our clients have already been seen by legal advisors in the South of England the files that 
we subsequently receive often bear evidence of shoddy or negligent work of very poor quality.  
We cannot tell from the files how long the earlier solicitors have claimed to have spent on the file, 
but we suspect they will have used up the proposed maximum number of hours.  Their earlier 
involvement often leads to additional work – it is much easier if we can start a case from the 
beginning. 
 
If the proposals are brought in it is very likely that we will cease doing this area of work.  We 
pride ourselves in providing good quality representation and the LSC encouraged us to apply for 
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a contract when the dispersal system was introduced.  The effect of the proposals will be to 
remove firms such as ours, leaving exactly the firms the LSC is trying to get rid of – those that are 
cynical and who just go through the motions of providing representation. 
 
BEN HOARE BELL EXAMPLES OF ASYLUM CASES 
 
Example 1 
GN spoke English.   
He arrived in the UK in Aril 2000. Between June 2000 and January 2001 he received poor quality 
legal representation. In November 2000 the Home Office refused his application for asylum. In 
January 2001 he came to BHB. When we received his file it was in very poor order. It was difficult 
to follow what had been going on.  Poor quality instructions had led to a misleading request for a 
medical report, so that the GPs medical report was equally misleading.  This was one of the 
factors leading to Home Office refusal. We instructed a forensic pathologist whose report was 
subsequently commended by the adjudicator. The asylum appeal was successful. 
 
Our times and costs were as follows: 
Attendances and Preparation 20.1 hours 
Total Cost (including letters, telephones etc…) £1398.61 
Disbursements £458.70 
Counsels fees £612.96 
 
This was not a complicated case.  If we had to use an interpreter, the cost would have nearly 
doubled. 
 
Example 2 
TM was in his 20s, spoke English and came from Zimbabwe. He arrived in the UK on the 1 
September 2002. He came to our offices and claimed asylum on the 22 April 2003 although due to 
various problems with the address provided by the Home Office and the Immigration Service, the 
asylum claim had to be resubmitted several times and the client had to travel from Sunderland to 
Liverpool for a screening interview. Evidence from the client’s file was considered and submitted. 
The appellant’s file was cross-referenced with his sister. On the 11 July 2003 a detailed SEF was 
submitted, which required three lengthy attendances with the client to complete (including the 
initial attendance). Following a Home Office Interview again in Liverpool TM was granted 
asylum. During the interview the Home Office Interviewing Officer commented on the detail 
contained in the client’s SEF. Following the interview TM was granted asylum. 
 
Our times and costs were as follows: 
Attendance and Preparation 14.4 hrs 
Total Cost (including letters, telephone calls and disbursements) £896.13 
Disbursements £80.50 (travel costs to Liverpool from Sunderland) 
 
Example 3  
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NB was in his 20s, came from the Democratic Republic of Congo and spoke Lingala and some 
English. He came to the UK on the 14 September 2001 and claimed asylum on arrival. NB did not 
initially instruct a solicitor and submitted a SEF and attended his Home Office Interview by 
himself. NB was refused by the Home Office on the 24 October 2001. On the 29 October 2001 NB 
instructed our firm and an appeal was submitted. Photographs of NB’s injuries were obtained and 
documents in support of his claim were translated. NB was interviewed using a Lingala 
interpreter which is a very difficult language to find interpreters. A significant amount of work 
was required to clarify NB’s claim as without representation the information had not previously 
been supplied in a coherent and chronological order. An expert report was obtained on the 
country situation, which had to be updated due to the extensive delay between submitting an 
appeal (October 2001) and the hearing of the case (November 2002.) This hearing was in fact 
adjourned on two occasions and eventually relisted and heard on the 16 January 2003. A medical 
report was obtained the results of which required further investigation of the client’s mental 
health state. A further psychological report was obtained by a consultant Neuropsychologist 
Chartered clinical psychologist which confirmed that NB was suffering from Post Traumatic 
Stress Disorder and depression. The adjudicator noted in the determination the following: 
 
‘I note the observations in the reasons for refusal letter. I do not accept that the background 
evidence supports what the respondent says’ 
 
the adjudicator also goes on to say 
 
‘The respondent notes that he appellant did not leave the DRC even though his problems began 
in ……. He has again failed to note that the following three years the appellant was in custody.’ 
 
Following the adjudicator’s determination a Grant of Asylum was issued. 
 
Our times and costs were as follows: 
Attendances and preparation 27.6 hours 
Total Costs £971.33 
Disbursements £2065.79 
Counsel’s fees £1023.52 
 
Ben Hoare Bell 
26 August 2003 
 
 
Evidence submitted by the Tamil Welfare Association of Newham (TWAN) (AIA 32) 
 
PROPOSALS FOR CHANGES TO THE PUBLICLY FUNDED IMMIGRATION AND ASYLUM WORK 
 
The TWAN has noticed a marked decrease in the quality of legal aid and representation given to 
Asylum Seekers in the UK. These problems are believed to stem from the geometric progression 
of Asylum Seekers entering the UK and the number of appeals for Asylum along with a 
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substantial increasing in the cost of casework. The JCWI claims that the cost of dealing with 
appeals has risen in excess of 93% over the previous years.  
 
It is now believed that the number of Asylum applicants has peaked, and the number of refugees 
and Asylum Seekers is decreasing rapidly across the EU and in some countries (Germany, 
Sweden and Spain) by almost 20%. However, the excessive bureaucracy of government bodies 
and the inability and / or apathy of private legal firms to take on asylum applicants had led to an 
overall decrease in the quality of processing applicants. Due to the above decline in the number of 
refugees and asylum seekers in the current period, there can be expected fall in outstanding 
backlog, which can be cleared, and administrative costs reduced.  
 
Furthermore, the governments attempts to disperse large numbers of immigrants and refugees 
away from the south-east, has led to greater inaccessibility among immigrants to legal advice and 
representation. For example, Hull in North Humberside has only 8 immigration contract holders, 
despite it being a major district for immigration relocation. On the other hand, Southwark in 
London, has over 100 firms, and still finds itself overburdened and incapable of dealing with the 
sheer volume of asylum applicants. If Southwark cannot maintain a suitable quality in dealing 
with asylum seeking applications, than Hull with less than 92% of Southwark’s capabilities must 
be providing an abysmal service.  
 
We have also noticed a level of apprehension amongst private legal firms in taking on asylum 
seeking applications. This is a result of several factors, for example: the complexity of 
immigration cases and the unavailability of immigration specialists often results in poor handling 
and mismanagement of cases and applicants. Moreover, the Department for Constitutional 
Affairs (incorporating the former office of the Lord Chancellor), has placed absurdly short time 
restrictions on legal firms - 5 hours for asylum applicants and 3 hours for non-asylum applicants. 
These time restrictions cause an alarming degree of frustration amongst clients and solicitors, 
which is aggravated by the incessant bureaucracy of Whitehall and the Home Office in dealing 
with asylum applicants.  
 
Two of our recent client’s were unable to have their cases taken up by the Refugee Legal Centre 
(RLC) or the Immigration Advisory Service (IAS). As a result, both of these clients were unable to 
attain legal representation at their hearing. The only way we believe it can be improved, is to issue 
more legal aid, civil contract to the voluntary sectors like our own organisation TWAN, because 
we are exempted with the Immigration Services, to Commission legal representation and 
casework for asylum applicants. 
 
The time restrictions on legal advice for asylum seekers, is a direct result of the increasing 
financial burden of processing and dealing with immigrants. However, there are ways to cut costs. 
 
The TWAN proposes greater investment in the public and voluntary sectors. Organisations such 
as our own, are arguably better suited to handling asylum seeking applications and immigration. 
Such organisations are non-profit based, employ smaller numbers of people than large firms (and 
thus have lower maintenance costs), are known within the local communities, are autonomous 
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and often provide counselling in the applicants native language, and thus offer a far more 
personalised form of counselling. These factors demonstrate the ability of local organisations in 
providing a cheaper and more substantive quality of legal advice to a greater number of asylum 
applicants and at a reduced cost.  In short, priority funding should be given to those non-profit 
making organisations, which deal specifically with asylum seeking clients, and who have the 
expertise and time to properly process the applicant’s appeal.  
 
The new appeal structure is restricting the new appellants appeal rights, which accumulate 
unnecessary judicial review application and also put the appellant in a risk of persecution upon 
their return. One specific case handled by the TWAN, Case No: CO/1691/01, between Mr. 
Arasaratnam Kumarakuraparan and the Secretary of State for the Home dept. saw, the client 
illegally deported back to his home country of Sri Lanka, and having to be brought back by a 
court order to properly pursue his case.  
 
Further more, the detained asylum seekers in detention centres and those who are dispersed are 
not allowed to work, have limited advice to their appeal rights and some of the areas have limited 
legal services and expertise in immigration procedures.  Also there is need for even distribution of 
funds, allocating and setting up qualified legal services in derived areas where asylum seekers are 
dispersed and detained for quick processing of applications.  It has been noted that, asylum 
seekers have been forced to move from their dispersed areas for example Newcastle to London 
where qualified, competent and adequate legal services are available and where the latter are 
deprived or scarce leading to social exclusion.  This has led to clients shopping around for advice. 
 
There is need for more public funding with the respect of increase in beaucracy associated with 
IND practices and policies. There have been complex and extensive procedures in form 
completion which has caused a great burden for solicitors and case workers increasing their paper 
work load and which is also time consuming.  
 
More to that, there is need for more funding of resources where quality work and decision is done 
to reduce appeals at a minimum at the earliest possible time, reducing the backlog and waiting 
times.  Less funding will lead to poor quality work, lack of moral by representatives which will 
lead to inadequate work causing appeals not fully represented.  Due to lack of funding, legal 
services as regards immigration will have to switch their services (immigration services) to other 
practices causing shortages within the immigration issues and asylum work where deprived areas 
are not represented with legal aid. 
 
The relevant procedure rules do not properly balance fairness and justice for example the human 
rights grounds under section 65 of the Immigration Appeal 1999. In the case of KKK, in July 2002 
the court of Appeal dismissed the appeal Secretary of state of against the order of Newman J, 
declaring removal directions were challengeable by appeal under section 65 of the Immigration 
and Asylum Act 1999.  The Home Office continuously denied section 65 stating the action is 
necessary to prevent abusive appeals.  In the interest of justice, the appellants’ right must be 
protected.  Also, there is no transparency fairness and justice within the policies that have been 
enforced causing unnecessary delays in courts and right of appeals. 
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There is still insufficient availability for both legal advice and interpretation due to increased 
applications in asylum and the dispersal policies unevenly located services for example Hull, in 
North Humberside has only eight immigration contract holders with a 25 mile radius, Liverpool 
with 30 firms within its area. Due to Government policies, there is no evidence of an increase in 
supply of legal advisors in major towns or cities. Due to reduced funding in legal aid, there has 
been increased burden in workload in the initial stages of the asylum claims and appeals causing 
unnecessary delays and frustration among asylum seekers.  Legal advice in some areas where 
asylum seekers are dispersed is limited according to the number of applicants dispersed and the 
Home office procedures denying access to legal services to those detained and those facing 
deportation. 
 
In relation to “non-suspensive” appeals, every asylum appeal should be considered/decided 
according to individual merit.  The Home Office, on different occasions has dismissed appeals 
and claims of applicants for example: Jeyachandran (2002) UKIAT 01869 whose asylum claim 
was refused by the Secretary of State.  He appealed to an adjudicator and the Chief adjudicator 
heard the appeal.  The adjudicator accepted the account of the appellant that he was an honest 
witness.  He dealt with a fear of persecution by the LTTE (Liberation Tigers of Tamil Eelam) 
resulting unwilling assistance and his escape.  The case was relied upon reasonable likelihood of 
persecution by the authorities in form of the army or other security forces when he returns to 
Colombo where he will be interrogated.  The adjudicator noted that “ it was too early to be 
satisfied that the situation had changed and there was no risk to any one”. In a nutshell, the 
situation was somewhat fluid and it was sensible to give limited leave and the appeal was heard.  It 
is a common policy for the Immigration officers/case workers to decide cases with out drawing 
any clear guidance on deciding cases without submission of evidence making errors of 
judgement.  There is need for reviews so that such errors are not repeated and such matters of 
complexity be handled the Immigration Appellate Authority (IAA). 
 
Due to the above proposals, we request the Committee on the Lord Chancellor’s Department in 
due respect to consider all relevant facts put forward before them so that a fair and just policies or 
laws can be implemented by the government for the benefit of the society. 
 
TWAN 
28 August 2003 
 
 

Evidence submitted by the Office of the Immigration Services Commissioner  
(AIA 33) 

 
INTRODUCTION 
 
1. The OISC is an independent non-departmental public body (NDPB) headed by the 
Immigration Services Commissioner. The Commissioner’s general duty is to promote good 
practice in the giving of immigration advice. 
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2. The OISC was set up under the Immigration and Asylum Act 1999. Part V of that act makes 
provision for the regulation of immigration advisers and immigration service providers. Since 1 
May 2001 it has been unlawful for any person to provide immigration advice by way of business 
in or from the United Kingdom, unless they are registered to do so by the OISC, or are solicitors, 
barristers or legal executives regulated by their own Designated Professional Body (DPB) or 
European equivalent, or have otherwise been exempted from registration. The OISC has been 
given responsibility for creating a regulatory scheme. Its tasks include 
• regulating immigration advisers in accordance with the Commissioner’s Rules and Code of 
Standards; 
• receiving and handling complaints about immigration advisers; 
• maintaining and publishing the register and list of advisers; and 
• processing applications for registration or exemption from immigration advisers. 
• Regulation of immigration advice provided by designated professional bodies, such as 
solicitors, by passing complaints onto their respective regulatory bodies and monitoring their 
complaint handling processes. 
 
THE RATIONALE BEHIND THE ESTABLISHMENT OF THE OISC 
 
3. The Government’s main aim in setting up the OISC was to root out unscrupulous advisers 
who were believed to be preying on the vulnerable and to promote good practice in the 
immigration advice sector. This was to be achieved by intervention to improve the standard of 
advice given and by offering clients a forum for complaints about poor service. 
 
THE OISC’S TASK OF REGULATION 
 
4. Within the framework of Section V of the 1999 Act there is considerable scope as regards 
the means adopted for the design and implementation of a regulatory scheme. The OISC must 
seek to ensure that those who provide immigration advice or services: 
• are fit and competent to do so; 
• act in the best interests of their clients; 
• do not mislead any court, tribunal or adjudicator; and  
• do not seek to abuse immigration or asylum procedures.  
 
5. The means used by the OISC to achieve these ends include: 
• audit of advisers’ procedures and competence by caseworkers 
• investigation of complaints against anyone providing immigration advice or services 
• investigation and prosecution of advisers believed to be operating illegally 
• the facilitation of support and training sessions, both internal and external 
• issuing guidance to advisers.  
 
OISC REGULATION 
 
6. The fundamental duty of the OISC is to promote good practice in the provision of 
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immigration advice and services. The manner in which we have chosen to do this is through 
responsible regulation. There are four main elements to our approach: 
• Through the audit process we diagnose the strengths and weaknesses of individual advisers, 
and identify means by which they may come to meet the required standards. 
• Through the investigation of complaints we monitor the incidence of poor advice provision 
and bad practice among immigration advisers, and take appropriate action. 
• Through participatory regulation the OISC is an active participant in issues of concern to 
the immigration advice sector. 
• The OISC also spreads good practice through the dissemination of information. 
 
7. Under statute, we offer registration to those organisations that provide advice on a for-
profit basis and list voluntary sector or not-for-profit organisations as exempt from paying the 
application fee.  Registration at present is on an annual basis, whilst exemption lasts until such 
time as it is withdrawn. 
 
REGULATION THROUGH AUDIT 
 
8. Through application and audit advisers are permitted to practice at levels ranging from 
Level 1, dealing with simple applications through to Level 3, that deal with the most complex 
applications and advocacy. The OISC does not see the audit process as simply a matter of 
determining whether an organisation meets the standards of fitness and competence required of 
advisers, but rather as a dynamic process. In this our approach differs from other regulators that 
tend to regulate through complaint.  Increasingly, our experience over the last two and a half 
years has shown that we cannot rely on complaints alone to identify shortcomings in the 
performance of advisers, as there may be a reluctance to go through the complaints procedure for 
various reasons. Accordingly, our increasingly refined audit process that rigorously tests both 
fitness and competence will be our main tool of effective regulation. In working with our 
regulatory scheme we have become more pro-active, looking at organisations before they enter 
our scheme, periodically while they are within it and getting alongside people and working with 
them towards the broad goal of raising standards of service and spreading awareness of relevant 
immigration issues.   
 
REGULATION THROUGH COMPLAINTS 
 
9. We have tried to ensure that clients of immigration advisers should be aware of what 
constitutes bad practice and are able to complain directly to the OISC although, in the last year, 
the total number of complaints against OISC regulated advisers remained unchanged, we were 
pleased to note that there was an increase in the percentage of complaints that came directly from 
the aggrieved clients themselves. Almost 50% of complaints were from clients about OISC 
advisers as opposed to 42% for complaints against advisers regulated by DPBs or advisers 
operating illegally. 
 
PARTICIPATORY REGULATION 
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Community Awareness Programme (CAP) 
 
10. CAP is our external affairs initiative.  This initiative is targeted at raising awareness of our 
scheme and the work of the OISC through interacting with different communities.  The primary 
aims of the CAP are: 
• to establish, develop and maintain channels of communication between the OISC and those 
who have a vested interest in the immigration advice and services sector 
• to raise our awareness of the immigration advice and services sector 
• to increase the sector’s awareness of the role and work of the OISC 
• to further develop our understanding of the sector, especially the small community-based 
organisations and to encourage them to come forward for regulation 
 
11. It is anticipated that the above aims would impact on the OISC by increasing applications, 
complaints, investigations and ultimately prosecutions. 
 
12. The positive results of both OISC CAP and OISC advertising are evident as the public are 
the greatest source of information for both complaints and investigations.  The aim is to build on 
the advertising campaign in England, by undertaking CAP initiatives focused outside London to 
ensure an increase in awareness about the role of the OISC on a national basis. 
 
THE CURRENT POSITION 
 
13. To date we have registered 172 for profit organisations and exempted 969 not for profit 
organisations. Put in context, this is compared to over 10,000 solicitors firms in England and 
Wales.  We cannot rest content with this, given that we know from our work to date that there are 
a substantial number of advisers still to be brought into the scheme. 
 
14. There are no accurate figures as to how many solicitors firms provide immigration advice, 
but there are currently 511 solicitors contracts in immigration and 92 not for profit organisations, 
33 of these are within our scheme, 5 of them are large contracts, with the RLC and IAS for 
example. We cannot rest content with this, given that we know from our work to date that there 
are a substantial number of advisers still to be brought into the scheme. 
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OISC Regulated Advisers: Regional breakdown
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15. As our knowledge of the field has increased we have come to understand how wide our 
remit is and the corresponding need to focus resources, to identify problem areas, and to assess 
risk. Quite apart from the problems of identifying what types of organisations fall within the 
scheme there is the need to work more closely with communities to gain the confidence of small 
organisations and to find more pro-active and innovative ways to make the requirements of the 
regulatory scheme more accessible. 
 
16. In the current business year we intend to identify 400 organisations that are potentially 
providing immigration advice or services whilst unregulated by the OISC.  Of those 400 we 
expect to generate 200 organisations that will either come forward for regulation or provide 
evidence that they no longer provide immigration advice or services.  This is in addition to 
possibly 600 organisations that will come forward to be regulated by us in December of 2003 that 
provide advice or services in connection with work permits. 
 
17. We have also aimed to refine our audit process, moving from a focus on organisational 
standards to one that incorporates the audit of the quality of advice being provided.  This stems 
from the belief that whilst examining organisational standards is of value, it is of far greater value 
to directly examine the advice given and the care taken in pursuing the client’s interests.  
 
THE REGULATION OF IMMIGRATION ADVISERS 
 
18. We believe that a number of organisations are unintentionally continuing to provide advice 
without applying to the OISC. This may be because they are still not aware of the requirement to 
be regulated by us. In other cases there may be high staff turnover, especially in the voluntary 
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sector, resulting in an application not being taken forward, or where immigration is only a 
peripheral part of their work. When identified, steps are taken to bring them into the scheme. 
Means used include advertising nationwide on the bus networks and at strategic London 
Underground stations, and raising awareness through various Community Awareness 
Programme (CAP) initiatives. The latter include information-sharing workshops and the 
publication of articles in the local and community press. We have also simplified the application 
form, hoping to lower as far as possible the bureaucratic hurdles for organisations that are new to 
our requirements. 
 
19. Inevitably there are other organisations that are aware of the legal requirement to register 
with the OISC but which have tried to evade regulation. Where our investigations unit has 
detected organisations of this type we send them information about the OISC and invite them to 
apply for registration or exemption.  
 
20. Some types of organisations offering immigration advice have been exempted by Orders 
made by the Secretary of State under Section 84(4)(d) of the 1999 Act: 
 

Statutory Instrument 2001 No. 1403:The Immigration and Asylum Act 1999 (Part V 
Exemption: Educational Institutions and Health Sector Bodies) Order 2001 exempts from the 
scheme state institutions of higher education and their students’ unions, and health sector 
bodies and those giving advice for or on behalf of these bodies. 
  
Statutory Instrument 2001 No. 3025:The Immigration and Asylum Act 1999 (Part V 
Exemption: Relevant Employers) Order 2002 exempts from the scheme employers who offer 
advice and services only to their employees or prospective employees in relation to work 
permits. 

 
BRINGING NEW ORGANISATIONS INTO THE SCHEME 
 
21. The OISC does a great deal to help organisations join the Scheme and to improve their 
procedures and quality of advice once they have done so. We run support seminars to aid 
organisations in completing their application forms, and assign each a caseworker at the 
beginning of the process to assist them with the completion of the application pack and its 
submission. Subsequently we offer support and training in the law and in organisational 
standards. Last year some 200 new registered and exempt organisations were listed on the OISC 
website. 
 
 
THE AUDIT PROCESS: QUALITY AND COMPETENCE 
 
22. The effectiveness of regulation by other regulators relies on prior qualification, the training 
of members and upon the administration of their complaints.  Our process at the OISC differs 
markedly from this, as it is dependant in great part upon audit. We undertake periodic audit 
based inspections of OISC registered advisers before they can renew their annual registration.  
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We ask all advisers to satisfy us as to their knowledge and competence in immigration before 
practising.  It is for the advisers to satisfy us that they are fit and competent to provide 
immigration advice or services.  The must continually satisfy us of this in order to continue to do 
so.   
 
23. We carry out two specific types of audit, a pre-registration audit and a full premises audit.  
The pre-registration audit is carried out on most new organisations to ensure that they meet our 
standards. These tend to centre on organisational standards as most start-ups will not have files 
available to review.  Our caseworkers also discuss with prospective advisers areas of immigration 
law, seeking to assess their knowledge and familiarity with procedure.  The second type of audit 
that we carry out are full audits looking at the competence of advisers and the quality of advice 
provided to their clients.  This is done through discussion with the advisers and examining case 
files. 
 
24. We intend to carry out pre-registration premises audits as a matter of course on 
organisations newly applying to the OISC. Increasingly, we are attempting to identify issues of 
concern or opportunities to further good practice at the application stage, so that we are able 
discuss these with advisers at the premises audit prior to granting approval. In many cases 
approval will now be dependent on an adviser’s ability to take further action to improve quality of 
service and advice given. 
 
THE NEW AUDIT PROCESS – TESTING QUALITY 
 
25. Over the past year we have succeeded in changing the emphasis of our audit process from 
assessing organisational standards to assessing the quality of advice given. We have devised a 
series of tools to test the knowledge of our advisers and their ability to apply the law. We have also 
developed a risk assessment strategy, based on an assessment of our advisers after audit, to assist 
us to identify areas of maximum and minimum concern. It is through the targeting of our audit 
process that we shall make the scheme more cost effective. 
     
26. Where improvements are required, the main areas of concern relate to training and issues 
of good practice. In furthering good practice we encourage high standards in file management, 
attendance notes, and the recording of all relevant information on file. Training is particularly 
likely to be an issue where advisers are seeking to move up a level, or have applied at a level for 
which they do not at present have the expertise. Caseworkers will require advisers to undertake 
appropriate training before granting approval, or seek evidence of supervision or the availability 
of second tier advice while the training is completed. To ensure that advisers keep up to date we 
refer them, for example, to Internet sites which detail changes in immigration rules and 
procedures, and highlight useful legal precedents.  
 
A PARTNERSHIP APPROACH 
 
27. Caseworkers work in a way that allows them to look at each individual organisation - 
respecting how it works; its particular needs, aims, stage of development and its particular 
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cultural focus. Caseworkers work within agreed boundaries, governed by internal systems that 
relate to the Commissioner’s Rules and Code of Standards, but are open in their approach and 
reasonable in their decision-making. Where possible we work with advisers - unless the adviser 
proves to be uncooperative, unscrupulous or dishonest.  
 
28. The advantages of these new processes include the following:  
• better knowledge about those coming under regulation of OISC  
• improved standard of advisers admitted into our scheme 
• no increase in the number of complaints about unscrupulous or incompetent                              
advisers 
• dissemination of the message to other advisers or would-be advisers of the standards we 
require. 
  
USE OF EXTERNAL EXPERTS 
 
29. The OISC employs a team of external consultants who are noted experts in immigration law 
and procedures. They are used on an ad hoc basis by caseworkers to accompany them on audits 
and to assist in the testing competence, particularly where the outcome is likely to be contentious. 
Use of experts serves to enhance the OISC’s credibility and accountability in decision-making, 
and their reports are used to provide objective, independent evidence in respect of competence, 
for example where an application is to be refused, or where registration or exemption is to be 
withdrawn, or where it is proposed to lower the level at which an adviser is allowed to practise. 
 
CONSEQUENCES OF THE AUDIT PROCESS 
 
30. Information resulting from audits by OISC caseworkers can result in a variety of outcomes: 
 

Status Quo: The majority of audits result in the adviser’s status being confirmed but 
suggestions being made to improve the quality of the service provided.  No action is taken 
against the adviser as they have shown themselves fit and competent to continue providing 
immigration advice or services.   
 
Commissioner’s complaints: Under paragraph 5(4) to Schedule 5 of the 1999 Act the 
Commissioner is enabled to initiate a complaint relating to fitness and competence of 
advice given or alleged breaches of the Commissioner’s Rules or Codes of Standards in the 
same way as a complaint had been made under the OISC complaints scheme. To date we 
have seldom made use of this formal procedure since advisers normally co-operate with our 
caseworkers and make improvements voluntarily. 
 
Refusals: In 2002/03 15 registered applications were refused by caseworkers, which includes 
6 continued application refusals) and 26 exempt applications (as opposed to 16 registered 
and 30 applications in 2001/02). The main reasons for the refusal of applications for 
registration were that the adviser was incompetent and/or unfit or non-compliance with 
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OISC requirements. Main reasons for the refusal of applications for exemption were non-
compliance, lack of Professional Indemnity Insurance, incompetent and unfit advisers. 
 
Changes of levels: During the initial application stage, caseworkers are increasingly 
approving applications at a level lower than that applied for having taken into account the 
knowledge and competence of the applicant. In addition organisations coming forward for 
renewal of their registration are having their levels of operations scrutinised and amended 
where appropriate. We also get applications from organisations whose advisers wish to be 
raised a level, for example, due to training they have undergone. 

 
THE OISC AND THE DESIGNATED PROFESSIONAL BODIES 
 
31. The Designated Professional Bodies are named in s.86 (1) Immigration and Asylum Act 
1999 as: 

(a) The Law Society; 
(b) The Law Society of Scotland; 
(c) The Law Society of Northern Ireland; 
(d) The Institute of Legal Executives; 
(e) The General Council of the Bar; 
(f) The Faculty of Advocates; and 
(g) The General Council of the Bar of Northern Ireland 

 
32. As a general principle, the effectiveness of regulation by the DPBs rests upon prior 
qualification and training of members and on the continuing professional development 
requirement made of them, and also upon the administration of their complaints.  The DPBs do 
not require a periodic audit based inspection of their members or of the organisations they work 
in, as is now required of OISC registered advisers before they can renew their annual registration.  
Nor does any DPB ask its members to satisfy them as to their knowledge and competence in 
immigration before practising, as will ultimately be asked of registered advisers under the OISC 
scheme.   
 
33. In overseeing the regulation of immigration advice or services by the DPBs we are under 
two specific duties: 
• To report on the effectiveness of regulation overall 
• To report on instances of ineffective regulation 
 
34. 40% of all complaints received by the OISC concern solicitors.  We have developed a system 
to look at complaints with the Office for the Supervision of Solicitors and are constantly 
reviewing our working relationship with them and other DPBs. 
 
THE WAY AHEAD 
 
35. We will continue to develop our quality-based approach to audit, by refining the indicators 
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we use, by continuing to use experts, both external and internal, and by adopting a more 
prescriptive approach to training requirements. We aim to develop our approach to assessment of 
competence through the introduction of competence testing. In the course of the year 
caseworkers have put a lot of effort into developing and testing these new approaches and we now 
need to consolidate our findings into a flexible but well-defined process. In doing this we 
recognise the importance of our work on quality for those we regulate and for others who have an 
active interest in giving legal advice.  
 
36. As part of our efforts to develop quality, competence and consistency in our work, we have 
appointed an Audit Project Co-ordinator responsible for helping organisations achieve 
consistency in the quality of immigration advice and services they provide in the UK, whether 
these organisations are registered or exempted by the OISC.  
 
37. Two of our major tasks are, to provide systems and tools enabling our caseworkers to assist 
advisers in improving competence and client care and in recommending the best course of action 
to their clients. Second, to monitor closely the implementation of the new systems and the proper 
use of the given tools in order to ensure that they are functional and useful, and will help us 
achieve consistency and quality on a national scale. 
 
38. We are co-ordinating this in the process of devising a set of written assessments to test 
adviser competence. These assessments will provide valuable data as to the areas of knowledge, 
skills and resources for each adviser and will identify their training and development needs. The 
OISC caseworkers will start implementing these assessments as of October 2003 during premises 
audits.   
 
COMPLAINTS 
 
PROCESSING COMPLAINTS 
 
39. Paragraph 5 of Part 1 of Schedule 5 to the 1999 Act details the responsibilities of the 
Commissioner to deal with complaints regarding the fitness and competence of persons offering 
immigration advice or services. Complaints may be from clients, from other advisers, or from 
members of the public. In certain cases the Commissioner may instigate investigations on his 
own behalf.  
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THE RELUCTANCE TO LODGE COMPLAINTS 
 
40. OISC caseworkers undertaking audits ensure that advisers implement their internal 
complaints procedure and encourage clients to complain to the OISC if they have previously 
received incompetent advise. Nonetheless we are aware that there are various factors that may 
inhibit clients from complaining to the OISC. These include: 
• Lack of Remedy  
• Vulnerability  
• Intimidation  
• Disclosure of Complainant’s identity  
• Attendance as a Witness  
• Immigration Status  
• “Stigma”   
 
41. Given these constraints on those who might otherwise make complaints, the imperative to 
have an efficient and effective audit process is all the greater. For it is through the audit process 
that the OISC can directly act to raise standards or identify incompetent or unscrupulous 
advisers. 
 
FUTURE PARTNERSHIP WITH THE DPBS 
 
42. In three important ways the regulation of solicitors and barristers has moved towards the 
principle of asking them to show their fitness to practise and their competence other than 
through the investigation of complaints. 
 
43. Solicitors in England and Wales who hold Legal Services Commission contracts for publicly 
funded work are subject to continuing peer review based audit by the Legal Services Commission, 
an increasingly stringent finance and competence based inspection – a form of regulation, though 
not by a Designated Professional Body.  It is a major scheme and involves a significant number of 
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solicitors but is outside the remit of this report.  However, the linkages between the Legal Services 
Commission and the Law Society of England and Wales in following up cases where the Legal 
Services Commission have taken action against solicitors failing under their scheme is an 
appropriate regulatory matter. 
 
44. The Law Society of England and Wales and The General Council of the Bar of England and 
Wales both operate accreditation schemes under which members are invited to demonstrate their 
knowledge and expertise in immigration practice, both in written and oral submission, supported 
by case studies. I am grateful to the two bodies for the opportunity they have given me to see their 
schemes in detail.  Though somewhat different in their emphases, I have been impressed by the 
rigour of the examination they make of the practitioners coming forward and intend to use this 
experience when I come to introduce my own variation of a testing regime for newly applying 
advisers.  However, the schemes are voluntary and, so far, have been used by a very small 
proportion of members in each branch of the profession, although I do understand that the Legal 
Services Commission may introduce a requirement for accreditation drawing on the experience 
of the Law Society scheme as a pre-requisite to funding for certain immigration publicly funded 
work – this principle is an undoubted advance in the regulation of solicitor immigration work.   
 
45. I understand that the Law Society of England and Wales are extending their Standards 
Practice Unit in order to enable them to visit solicitors, offering support and guidance.  As yet, it 
is not clear how this will apply to immigration advisers, but it is anticipated that this will take a 
significant part of their resources.  And for those members who practise outside the legal aid 
scheme – a significant sector of the profession – it is potentially an effective regulatory measure.   
 
DELIVERY OF SUPPORT AND TRAINING 
 
46. In 2002/03, following a survey of support and training needs, we have moved to a more 
strategic approach to training and support. In the course of the year we subsidised registered 
organisations to attend JCWI and ILPA courses. Some 47 organisations - over a third of the 
registered sector - took advantage of this. Feedback from these courses in turn indicated areas of 
the law where the registered sector had particular training needs. 
 
47. We also commissioned two very experienced immigration practitioners and trainers from 
the immigration advice sector to draft and deliver training on the Nationality, Immigration and 
Asylum Act 2002 across the country. This was a particularly ambitious project in that it was 
intended to provide material of relevance to OISC-regulated advisers at all levels and in all 
categories of law.  
 
48. Following the very positive evaluation of the previous year’s Immigration Training and 
Development Project we worked on a continuing programme this year that included a course in 
immigration at level 2 and aim to run 30 courses in total. We have also funded the Northern 
Ireland Law Centre to run training in immigration at level 1 following the successful training they 
ran in 2002. 
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49. In autumn 2002 we started to run regular application support seminars for organisations 
that wanted to apply to the OISC. These courses covered the application process and 
requirements 
 
DISSEMINATION OF INFORMATION 
 
50. During the course of the last year we began to turn our attention to the importance of 
disseminating information about good practice. To this effect we are working in partnership with 
the immigration advice sector. The need is to address the issue of what is good immigration 
advice not only through promoting good practice, and ensuring fitness and competence, but by 
informing those who need immigration advice what good advice is. 
 
51. Immigration detainees are in a particularly vulnerable and isolated position, and the 
problems they face in accessing immigration advice, and in assessing good quality immigration 
advice, has been brought to the attention of the OISC from a number of sources, including AVID, 
immigration advice providers in the voluntary sector, and her Majesty’s Inspector of Prisons. In 
order to do this we worked in partnership with other regulatory, professional, and funding 
organisations in the immigration advice sector: ILPA, LSC, the Law Society of England and 
Wales, and the Law Society of Scotland to produce a leaflet “Legal Advice for people who are 
detained by the Immigration Service.” 
 
52. This leaflet, currently available in 15 languages in addition to English, informs detainees  
• of their right to legal advice and who may provide this 
• of how to find a legal representative, and that free advice is available 
• what to expect from a legal representative. 
 
53. The leaflet was launched on 27 March 2003. It will be issued to all immigration detainees in 
removal centres, advertised widely and used by visitors groups and other support and advice 
agencies. It is available on the prison intranet and the OISC website. 
 
54. We hope to replicate the partnership initiative in future, for example, in producing a leaflet 
for asylum seekers that would be relevant throughout the asylum process, but particularly at the 
induction phase, and help to resolve the problem of touting. 
 
THE COSTS TO PUBLIC FUNDS OF SUPPORTING NEW APPEALS STRUCTURES, SUCH AS THE ASYLUM 

SUPPORT ADJUDICATORS, AND OF SUPPORTING THE EXTENSION OF LEGAL AID 
 
55. We have been consulted on proposed changes to publicly funded immigration and asylum 
work.  Our response to this particular consultation has been submitted separately however with 
specific regard to the extension of legal aid we would state the following.  Currently legal aid is 
provided to solicitors and certain voluntary sector organisations.  The rationale for this appears to 
be the amount of control that the Legal Services Commission (LSC) can exercise over the 
regulation of representatives.  Hitherto it has been considered that the Office for the Supervision 
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of Solicitors (OSS) has exercised sufficient control to enable the LSC to be content that solicitors 
firms are not making unwarranted demands on public funds.  What we have shown previously is 
that there is now a system in place to exercise control over non-professionally qualified advisers.  
Our Level 3 advisers appear regularly at the Immigration Appellate Authority and Tribunal 
(IAA/T). Through a system of quality-based audits and complaint investigation there is now a 
regulatory framework established that is analogous to that exercised by the OSS.  Non-
professional advisers charge fees that are comparable to solicitors and there is no reason in logic 
why such advisers should not, with appropriate consideration, have the facility of legal aid 
extended to them.  Indeed there is at least one adviser on our books that has a relationship with 
firms of solicitors “contracting out” to him the role of advocate before the IAA/T. Furthermore, 
there are some large voluntary sector organisations that have franchises and are already part of 
our scheme.  The rationale that these advisers are non-professionally qualified and therefore not 
deserving of having public funds extended to them does not bear close examination.  These 
advisers are specialists with in many cases extensive experience in the sector.  It appears 
inequitable to continue with such a tortuous distinction, when advisers that are not legally 
qualified and within our scheme are so closely monitored.   
 
56. Out response to the current proposals regarding the limitation of legal aid funding in 
immigration and asylum cases has been addressed to the Department for Constitutional Affairs as 
part of their consultation process.  Some of the main areas of concern are: 

! We are of the opinion that 5 hours preparation time before the first decision may in 
many instances be inadequate 
! The importance of quality advice appears to be at odds with current proposals 
! Within the limited time available advisers could potentially be forced to take short 
cuts and not fully examine all aspects of their client’s case. 

As a regulator we have prided ourselves on our concentration on the quality of advice or services, 
hence current proposals present a conflict for those we regulate.  Many of the more reputable 
advisers will be forced to give up this area of practice rather than compromise their 
professionalism, thereby leaving a vacuum to be filled by those that are prepared to give a less 
rigorous service.  Even if this were not the case, it will mean an exponential increase in work for 
those that do not provide legal aid advice.  Advisers within the OISC scheme tend to charge less 
than those within the professions, it is probable that they will get a disproportionate amount of 
extra work that many, especially in the voluntary sector, are not equipped to handle. 
 
57. Further, it is proposed that the 5-hour legal aid can be extended if there has been a 
complaint lodged with the OISC.  We have grave concerns that this will lead to an increase in 
spurious complaints to us in an effort to circumvent this rule. This will divert our resources away 
from the areas most needed. 
 
58. The quality-based approach that we have adopted is a progressive way of improving the 
competence of those that appear at appeals.  This however cannot be improved if advisers are 
overwhelmed with too much new work, but without the means to address the greater demand.  It 
may be that this is simply shifting the perceived problem from one area to another, and not as a 
solution to the problem itself.    
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AVAILABILITY AND PROVISION OF LEGAL ADVICE AND INTERPRETATION 
 
59. In our view it is misleading to believe that the UK is totally covered by non-legally qualified 
advisers. The majority of advisers providing Level 3 advice are based in London and the South 
East.  Level 3 advisers are the only ones permitted by our scheme to appear before the IAA/T.  
There are 15 hearing centres sited around the country, 4 are in London and the South East, but 
there are centres located for example in Stoke-on-Trent and North Shields.  There is a paucity of 
Level 3 advisers outside of London and the South East.  To illustrate the point, there are 29 advice 
organisations within a 50-mile radius of North Shields, of those however, there are only 2 that 
have been authorised to provide Level 3 advice.  Both of these are from the voluntary sector.  
What it is indicative of is that there may be a lack of service provision in that particular area.  It 
may of course be said that free-market forces will soon address this and for profit advisers may 
move into this area, however despite dispersal since July 2000, there has not yet been a 
consequent rise in of advisers in this area.  Whilst solicitors may provide the majority of 
representation in this area and some London firms may carry on representation after dispersal, 
the danger is that there will be many that will fall through the gaps and receive no representation 
at all.  This will lead to an increasing number of appellants appearing before the IAA without 
adequate representation.  Whilst there is a presumption against adjourning such cases, the 
inequities of the situation and the extra demands made on judicial time are readily apparent.  The 
position therefore is that there is a danger of having too many people chasing too few advisers 
and quality of advice may be driven down. 
 
60. With reference to interpretation services, the extension of legal aid to cover such services is 
at odds with current proposals.  OISC regulated advisers are required to engage an interpreter 
where there are language difficulties.  When doing so they are expected to use objective criteria 
and be aware of any issues that would not best serve their client.  The reality of the situation 
however is that many of the advisers within the scheme especially those of the smaller 
community-based organisations already have the requisite language skills.  It would be 
impractical and onerously expensive to require them to engage an independent interpreter.  It is 
at this stage also impractical to suggest that our advisers only use those interpreters accredited by 
the Institute of Linguists.   
 
John Scampion CBE 
Immigration Services Commissioner 
5 September 2003  
 
 

Evidence submitted by the Department for Constitutional Affairs (AIA 34) 
 
RESPONSES TO QUESTIONS FROM THE COMMITTEE 
 
THE NEW PROPOSALS ON APPEAL STRUCTURES 
 
1. Will the move to a single tier of appeal apply to all appeals eg immigration as well as asylum 
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appeals?  
 
Yes, the move to a single tier of appeal is intended to apply to both asylum and immigration 
appeals, together with any nationality appeals made under section 40A of the British Nationality 
Act 1981. All appeals that are currently made to the Immigration Appellate Authority will instead 
go to the new single tier Tribunal.  
 
Appeals against asylum support decisions will continue to be heard by the separate system of 
Asylum Support Adjudicators. The Special Immigration Appeals Commission, the Proscribed 
Organisations Appeal Commission, and the Pathogens Access Appeals Commission will also 
continue to function under  existing legislative remits. 
  
2. How does the government envisage a single tier of appeals operating? 
 
Officials are still developing the detail for the single tier Tribunal. However, the overriding policy 
intention is that the new system should ensure fair and just consideration of the appeal through a 
relatively faster process designed to bring early finality to proceedings.   
  
3. Why were the current proposals not included in the last major piece of legislation on this subject? 
What change has prompted the new proposals? 
 
In its submission to this inquiry, the Department has said: 
 

“Since the measures were only commenced on 1 April, it is too early to assess the impact of 
the new primary and secondary legislation, but it was introduced to support an ever more 
efficient, but fair, appeals process.” 

 
The Nationality, Immigration & Asylum Act 2002: 
! provided clarification of the “one stop” appeal process; 
! introduced Non-Suspensive appeals for clearly unfounded cases; 
! confirmed that appeals to the Immigration Appeal Tribunal must be on a point of law; and  
! introduced statutory review as a replacement for judicial review for those challenging 

decisions regarding permission to appeal to the Immigration Appeal Tribunal. 
 
The changes are resulting in real improvements to the appeals process already. However, there is 
a limit to how much more can be achieved within the existing two-tier process. 
 
The proposals for a single tier Tribunal represent radical change which will bring simplification 
of the appeals system and should remove the opportunity to lodge further appeals simply to delay 
removal. 
 
4. Why has the Government decided to introduce further major reform to the appeals system, 
without first allowing the reforms under the 2002 Act to bed down? 
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As explained in the response to question 3, the Government is determined, through change, to 
safeguard the appeals system from misuse and to protect the credibility of the process. The 
Government is also anxious to ensure that community relations are not affected adversely by 
what many people see as abuses of immigration and asylum controls at significant cost to the 
taxpayer.  
 
The changes are already showing real improvements in the appeals process.  However, much 
more still needs to be done to improve the system.  That is why the Government intends to make 
the radical change of moving to a single tier of appeal. Such a change will continue to safeguard 
the right of appeal and provide an effective remedy for those whose application has been refused 
by the Immigration & Nationality Directorate or Entry Clearance Officer. A single tier will also 
simplify the appeal system, speed up determinations of the Tribunal and reduce the risk of people 
seeking to play the system by making unmeritorious appeals to frustrate final resolution of their 
case.  
 
The permission stage is a good example of how people can use the structure of the two-tier 
process to frustrate finality.  For the year 2001/2002, around half of adjudicator determinations, 
where the appellant has been refused, are subject to an application for permission to appeal to the 
Immigration Appeal Tribunal. Of these, around two thirds are usually refused permission to 
appeal. This level of refusal would seem to indicate that many people are making applications, 
usually at public cost, for permission to appeal against the adjudicator’s determination, with little 
expectation of receiving permission to appeal. (Moreover, where the decision to refuse 
permission to appeal is subject to judicial review (and now statutory review), around 9 out of 10 
decisions are upheld by the Administrative Court.)  
 
Further reforms to the existing two-tier appeal system are unlikely to change the behaviour of 
those playing the system in this way, and so we are now taking a more fundamental approach to 
reforming the appeal system.  We do not see advantage in an appeal process that has become too 
complex for its purpose, and may now inhibit the administration of justice for those with genuine 
grounds to challenge the Home Office decision in their case. 
 
There has been continuing public concern that the asylum process is being abused too easily and 
does not help genuine refugees. There is also concern that the UK asylum process does not 
compare well with the process in other countries, and that in particular, the system takes too long 
with consequences for the public purse. These concerns are not new but the success of Non-
Suspensive appeals in the 2002 Act and its effect on asylum intake shows what can be achieved 
through a new radical approach, and that is why we are looking to introduce a single tier of 
appeal.  
 
The Non suspensive appeal provisions have contributed to significant falls in number of 
applications from listed countries. Applications from the 10 EU accession states have fallen from 
555 in the last quarter of 2002 to 70 in the second quarter of 2003. Applications from the second 
wave of NSA countries which were introduced in April, fell from 1,435 in the first quarter of this 
year to 715 in the second quarter. 
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5. What method of selection will there be to decide whether cases are heard by a single adjudicator 
or by a panel? 
 
We are considering the composition of the single tier. We will of course take account of the views 
of the judiciary and key stakeholders. 
 
6. What further avenue of challenge will there be against decisions made by the new single tier 
Immigration Appellate Authority (e.g. a right of appeal to the Court of Appeal, a new statutory 
review procedure, judicial review)?  
 
The single tier will be exactly that, a one tier appellate structure with no onward right of appeal. It 
will provide a fair and fast system, with early finality, ensuring access to justice but safeguarding 
against misuse. To achieve the balance between fairness and finality we are currently considering 
the grounds on which it will be possible to challenge the determinations of the single tier, and the 
most effective way for those challenges to be brought.    
 
7. In its proposals, the government states that it will seek to reduce further the opportunity for 
judicial review. What measures does it intend to implement in order to achieve this?  
 
By moving to a single tier of appeal, our aim is to remove complicating layers of appeal which 
provide an excuse for too many to play the system and introduce unnecessary complications and 
delay to the appeals process. In the past judicial review has provided an opportunity for some 
people to make meritless applications for judicial review to benefit from the protracted 
proceedings and so delay finality. Careful consideration is therefore being given to the role that 
judicial review and the higher courts will play.    
 
8. One purpose of the Immigration Appeal Tribunal is to ensure consistency of approach by 
delivering “starred” determinations on questions of law, which would then be followed by 
adjudicators. What alternative mechanism, if any, will be adopted to ensure consistency of 
approach amongst adjudicators? 
 
“Starred” determinations ensure consistency of approach. It is envisaged that the single tier 
Tribunal would continue with this practice under the direction of the Head of the new Tribunal.   
 
9. What will happen to existing members of the Tribunal once it has been abolished? 
 
We will be seeking views on the detail of the single tier Tribunal, but we would wish to make best 
and most effective use of the experience of the members of the Immigration Appeal Tribunal.  
 
10. What is the estimated cost saving of merging the existing tiers of the Immigration Appellate 
Authority into a single tier appellate authority? 
 
This information will be provided to the Committee as soon as possible but will depend on the 
final composition of the single tier Tribunal. 
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11. What consultation process will the government embark on with regard to these proposals before 
the publication of a Bill? 
 
We will seek the views of stakeholders and we are considering how these can be most effectively 
sought. 
 
THE PROPOSALS ON CHANGES TO LEGALLY FUNDED REPRESENTATION 
 
12. Why are the time caps proposed in the Lord Chancellor’s Department consultation so different 
from the time guidelines already published by the Legal Services Commission in their manual? 
 
The LCD consultation paper states that not all the work allowed in the current time standards set 
out in the LSC’s manual provides value for money.  At present up to six hours is allowed in the 
manual in connection with attendance by representatives at substantive Home Office interviews.  
This is generally not seen to be adding real value.  If those six hours are excluded, the manual 
currently allows up to eight hours for preparatory work and advice.  The five hour cap proposed 
in the consultation paper would be subject to exceptions in detained cases and where bail 
applications are necessary. 
 
The consultation paper proposes that prior to the initial Home Office decision, representatives 
should concentrate on preparing a statement on behalf of the client setting out the facts of their 
case and reasons for applying for asylum, as well as advising the client on the law and procedure.  
 
The manual allows up to seven hours for non-asylum immigration cases, whereas the 
consultation document limits these cases to three hours.  These cases are in general less of a 
priority for funding than asylum, and the consultation paper makes the point that there is less of a 
need for legal advice prior to the initial Home Office decision on the application.  
 
As regards appeals, the consultation paper proposes a four hour cap on preparation.  The manual 
states “A further extension of up to four hours is normally reasonable to prepare for the appeal 
hearing.  Extensions beyond six hours should not be common although in particularly complex 
cases concerning a number of countries extensions of up to 8 – 12 hours may be justified”. 
 
Representations have been made by ILPA and others that four hours in which to prepare an 
appeal is inadequate and that poor preparation may have an impact on the outcome of the appeal.  
There is no proposal to cap the representation at the appeal hearing itself either before the 
adjudicator or the tribunal.  Firms which have already represented the client prior to the initial 
Home Office decision will already have a reasonably well prepared case, and a cap on preparation 
time will focus attention on the essential points of the appeal.  
 
The DCA’s proposals are intended to deliver better value for money in terms of ensuring that 
legal aid secures the appropriate quality and quantity of legal advice. The consultation ends on 27 
August and the DCA will consider all submissions carefully before reaching any conclusions as to 
what the final level of caps should be. 
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13. What effect will the proposals have on the supplier base?  What effect will these proposals have 
on the partnership relation between existing suppliers and the Legal Services Commission? 
 
Neither the DCA nor the LSC are in a position to form a concluded view on these questions until 
the consultation on the proposals has closed (27 August 2003) and all the responses to 
consultation have been assessed.  This is likely to be by mid September 2003.  
 
It is right to say that a number of reputable firms carrying out immigration and asylum work have 
indicated that they are not able to do an effective job within the five hour cap on work prior to the 
initial Home Office decision and a four hour cap on preparation for appeals.   The Immigration 
Law Practitioners Association (ILPA) has made the argument that incompetent firms which 
merely wish to make money out of the system will not have a difficulty with the five hour cap.   
 
It may well be that the most expensive firms some of which are of good quality, will not continue 
in the contracting system.  However there is a trade off here between quality and cost.  If all 
asylum clients went to the most expensive firms which take longest to complete a case the cost of 
funding lawyers would cease to be affordable.  There are many firms which have been judged to 
be of an acceptable standard and which are likely to adapt to working to these proposals or to any 
compromise solution which emerges following consultation.   As the numbers of asylum seekers 
is falling, a certain degree of loss of supply can be accommodated. 
 
The LSC is determined to continue its drive to exclude those firms which are incompetent or 
which overcharge for their services, or which otherwise behave improperly.  The LSC does not 
accept that only the incompetent will remain within the system if the proposals are implemented, 
and expects to maintain a good relationship with those competent suppliers which continue in 
the system. 
 
14. Why was there no mention of these proposals in the Legal Services Commission’s submission to 
the Committee?  What has changed since then? 
 
The LSC submitted its evidence to the Committee at the beginning of May.  At this stage the LCD 
consultation paper was still under construction. Therefore, although we were aware that we 
would probably need to make changes, the proposals had not been finalised or formally approved 
by Ministers, and so no date had been set for their publication.   The consultation paper was first 
made public on 5th June. 
 
15. Why is it thought that reducing the time representatives spent on asylum and immigration cases 
will increase quality? 
 
It is not thought that reducing time spent on asylum and immigration cases will increase quality.  
But nor does it follow that existing times which are spent represent necessary quality standards 
which are efficiently delivered.  The main measure in the consultation paper which will increase 
quality is the proposal to establish a compulsory accreditation scheme for all lawyers and 
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caseworkers in organisations holding a contract with the LSC.   
 
16. How is it thought these changes will impact on the (a) the initial refusal rate of asylum 
applications; (b) the throughput of appeals at the Immigration Appellate Authority; and (c) the 
outcome of appeals? 
 
The initial refusal rate of asylum applications is presently running at about 86%.  Of those who 
are not refused, some 7% are granted refugee status and a further 7% are granted discretionary 
leave (figures for the first quarter of 2003-04).  These proposals require legal representatives to 
focus on preparing a good statement in support of each asylum application and marshalling 
appropriate documentation relevant to the specific case, and will cut out the ability of firms to 
send a representative to sit in on the Home Office interview.  It is not thought that attendance of 
the legal representative at interviews is likely to make a difference to the outcome in the vast 
majority of cases.  On balance it is not considered that the initial refusal rate is likely to change 
very much.  
 
At present somewhere in the region of 80% of cases refused asylum (including those granted a 
period of exceptional leave to remain) at the initial Home Office decision appeal to the 
Immigration Appellate Authority.  Of those cases that appeal some 80% are dismissed.  Given the 
high proportion of appeals already, it is not thought the appeal rate is likely to increase following 
these changes.  The view of the DCA and the LSC is that the number of appeals currently being 
taken is not justified by the success rates at appeal. Further measures may be needed in order to 
prevent firms taking appeals which have little prospect of success. 
 
17. What consultation was there between the Legal Services Commission and the Lord Chancellor’s 
Department in the drawing up of proposals for change to the legal aid scheme for asylum and 
immigration cases? 
 
There was full consultation.  The proposals were largely developed by the LSC. 
 
FAST TRACK PILOT 
 
18. At paragraph 35 of its submission, the Department states that the fast track pilot at 
Harmondsworth “will be evaluated after three months to assess the extent of which it has delivered 
an expedited process”. What can you add to your reply to question 7 of Tranche 2 of the questions to 
the Department on the Departmental Annual Report 2002–03 in respect of the results of that 
evaluation? 
 
The reply to question 7 of Tranche 2 did not relate to the Harmondsworth fast track pilot. It 
referred to a separate pilot at Hatton Cross which has been rolled out across the Immigration 
Appellate Authority (IAA) during the last year in line with the IAA expansion project.  In 
common with the fast track pilot, this pilot saw a system of Adjudicators sitting in court one day 
and writing up determination the next, however other parts of the process do not operate to the 
timescales used in the fast track pilot.  
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The Harmondsworth Fast Track Pilot began on 10 April. It is a joint IND/DCA pilot and we said 
in the previous submission that it would be evaluated after 3 months of operation.  The 
evaluation has now almost been  completed and has taken account of views from key external 
stakeholders, including those most  directly involved in operating the pilot on a daily basis.   
 
The evaluation was focussed in particular on assessing which aspects of the pilot process did and 
did not work in practice. The evaluation is an internal exercise and the report itself will not be 
published. The Government is committed to speeding up the asylum process, including use of 
fast-track procedures.  Announcements about the next steps will be made once Ministers have 
been able to consider the outcome of the evaluation of this pilot. 
 
Department for Constitutional Affairs 
5 September 2003 
 
 

Evidence submitted by UKvisas (AIA 35) 
 
INTRODUCTION 
 
1. This paper is the UKvisas submission to the Select Committee on the Lord Chancellors 
Department inquiry into Immigration and Asylum appeals. The terms of reference of the inquiry 
identified six key issues: 

• the extent to which recent reforms have produced any significant efficiency savings 
and/or improved the quality of the appeals process; 
• the costs to public funds of supporting new appeals structures, such as the Asylum 
Support Adjudicators and of supporting the extension of Legal Aid; 
• the extent to which the Immigration Appellate Authorities could be made more 
efficient, without sacrificing fairness; 
• whether the relevant procedure rules properly balance fairness and justice with 
efficiency; 
• whether there is sufficient availability and provision both of legal advice and 
reputation and of interpretation facilities for appellants in asylum and immigration cases 
and; 
• the extent to which ‘non-suspensive’ appeals provide an adequate right of appeal. 

 
2. The Committee asked for UKvisas’ views on any of the above issues, including any comments 
in relation to appeals against refusals of entry clearance.  Given that UKvisas’ main focus is the 
overseas entry clearance operation, we have little direct involvement with the appeal process in 
the UK.  The focus of this submission will thus be in respect of appeals against refusals of entry 
clearance.  The Committee has also highlighted that it wishes to explore refusals of entry 
clearance, particularly in relation to family visitors. 
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3. As part of its work, the Select Committee will visit overseas visa issuing posts in Turkey and 
India.  We hope that this will help the Committee to understand the role of the entry clearance 
operation in the appeals process.  
 
4. UKvisas works with the Department for Constitutional Affairs (DCA) and the Home Office to 
deliver the Government Strategy on asylum and immigration. The Immigration and Nationality 
Directorate (IND) of the Home Office is responsible for the Government’s Policy on immigration 
and for decisions on any applications for leave to remain in the United Kingdom. UKvisas is 
responsible for the delivery of a fair, just and efficient service and policy relating to entry 
clearance applications to allow people to travel to the United Kingdom. UKvisas reports to a Joint 
Management Board of senior Foreign and Commonwealth Office and Home Office officials and 
to a Joint Ministerial Committee consisting of the FCO Minister for Entry Clearance (Chris 
Mullin) and the Home Office Minister for Immigration (Beverley Hughes). 
 
KEY AIMS AND TARGETS 
 
5. UKvisas aims to: 
 
• use entry clearance to welcome legitimate travellers to the United Kingdom, while preventing 
the entry of those who do not qualify under the Immigration Rules;  
• ensure that the purpose and aims of immigration policy, including entry clearance, take full 
account of the United Kingdom’s wider national interests, including foreign policy objectives;  
• deal honestly, fairly, sensitively and openly with people;  
• provide value for money. 
 
6. UKvisas has a number of PSA targets designed to ensure the provision of a high quality service 
for applicants.  They include a requirement to process 90% of straightforward personal 
applications within 24 hours and to interview 90% of applicants requiring interview for a non-
settlement visa application within 10 days.  The majority of posts meets or exceeds these targets. 
 
DELIVERY STRUCTURES 
 
7. UKvisas is committed to delivering the highest possible standard of decision-making. Entry 
Clearance Officers (ECO’s), are provided with extensive pre-posting training to prepare them for 
their work overseas. Each application is considered on its individual merits and in relation to the 
Immigration Rules. The burden of proof is on the applicant to satisfy the Entry Clearance Officer 
and the standard of proof is “on the balance of probabilities”. It is inevitable that the application 
of the Immigration Rules will result in some cases where a decision is clear and some where the 
balance is fine.  Entry Clearance Officers are encouraged to be pragmatic when making their 
decisions. 
 
ENTRY CLEARANCE APPEALS 
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HANDLING OF NON-APPEALABLE REFUSALS 
 
8. Under the current Immigration Rules, certain categories of application for entry clearance 
attract the right of appeal if the application is refused.  These include those coming for settlement, 
students coming of longer than six months and those visiting family members. Those which do 
not attract the right of appeal are thoroughly reviewed by an Entry Clearance Manager (ECM) 
within one working day of the decision being taken. The form is stamped “Reviewed by ECM”, 
signed and dated. Samples of entry clearances which have been issued are also reviewed and 
stamped accordingly. If the ECM considers the decision sound and defensible, no further action 
is taken. If the ECM decides that the decision is unsound or finely balanced then they can 
overturn the ECO’s decision. If the ECM agrees with the decision but considers that the reasons 
for refusal are not clearly stated, he or she will arrange for a revised refusal notice to be given or 
sent to the applicant with a covering letter explaining why a new refusal notice is being issued. 
 
9. If the ECM considers the refusal unsound, he/she will consult with the ECO concerned to 
decide whether the decision should be reversed on the grounds that; a) the decision is not in 
accordance with the Rules, b) it is not supported by the record of interview or c) it is 
unreasonable on the basis of all the factors considered.  Best Practice states that where a decision 
is reversed, it must be done quickly and noted in the appropriate register, which is held at post. 
The register should also indicate cases where MPs’ or other high level representations are 
involved and what effect they had on the actual decision. 
 
INDEPENDENT MONITOR 
 
10. The Immigration and Asylum Act 1999 provides for the appointment of an Independent 
Monitor to scrutinise non-appealable refusals. The Monitor reviews around 1000 files a year. 
UKvisas asks Posts at the beginning of each year for a random sample of refusals from the 
preceding year. The Monitor makes an annual report to the Secretary of State, copies of which are 
sent to all MPs and to Posts. Any criticisms made in the report are carefully considered and 
action is taken where appropriate.  A recent example of this is the abolition of pre-assessment 
procedures, as recommended by the outgoing Independent Monitor, Rabinder Singh. 
 
HANDLING OF APPEALABLE REFUSALS 
 
11. An applicant who is refused a visa and has a right of appeal will be informed of their appeal 
rights and supplied with a notice of appeal form. There are two types of entry clearance appeals; 
the family visitor appeal and non-family visitor appeal against refusal of entry clearance (e.g. 
settlement, long term student). When entry clearance is refused the applicant has 28 days from 
service of the refusal notice in which to lodge their appeal. If the refusal notice is sent by post, 
they have in total 56 days from the date of posting of the refusal notice, as the refusal is deemed to 
have been served 28 days from posting. The appellant must lodge the notice of appeal within the 
prescribed time period (there are separate procedures for out of time appeals). The form asks the 
appellant to choose whether to have an oral hearing in the UK (for their representative to attend) 
or for the appeal to be determined on the papers.  
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Family visitor applications 
 
12. The Immigration and Asylum Act 1999 introduced the right of appeal for those intending to 
visit a close family member. The right is retained in the Nationality Immigration and Asylum Act 
2002. Under the Immigration Appeals (Family Visitor) Regulations 2000, a “member of the 
applicants family” is any of the following persons:  

• the applicant’s spouse, father, mother, son, daughter, grandfather, grandmother, 
grandson, granddaughter, brother, sister, uncle, aunt, nephew, niece or first cousin ; 
• mother, father, brother or sister of the applicant’s spouse;  
• the spouse of the applicant’s son or daughter;   
• the applicant’s stepfather, stepmother, stepson, stepdaughter, stepbrother or stepsister; 
or, 
• a person with whom the applicant has lived as a member of an unmarried couple for at 
least two of the three years before the day on which his/her application for entry clearance 
was made.  

 
When a family visitor appeal is lodged 
 

• the ECO reviews his or her decision and at this stage can decide to issue the visa in the 
light of the grounds of appeal. If the decision is reversed, the appellant is invited to 
withdraw the appeal. 
• If the refusal is maintained (or if the applicant declines the invitation to withdraw the 
appeal) the appeal is then despatched to the Immigration Appellate Authority (IAA) in 
Loughborough, Leicestershire by the entry clearance post concerned. 
• The IAA schedules a date for the appeal hearing if an oral hearing has been chosen and 
contacts all interested parties to the appeal. Alternatively if a paper hearing has been chosen, 
an Adjudicator will determine the appeal on the papers.  The Home Office Presenting 
Officers Unit represents the interests of the entry clearance operation.  In most cases, posts 
have no further involvement until the outcome of the appeal is known. 

 
When an appeal is lodged on refusal of entry clearance (non family visitor) 
 

• The ECO reviews his or her decision and can either maintain the refusal or issue a visa 
in the light of the grounds of appeal.  If a visa is issued, the appellant will be invited to 
withdraw the appeal. 
• The ECO has 28 days to prepare and send the explanatory statement (3 months in 
settlement cases). UKvisas has recently drafted guidance to posts on the importance of 
timely preparation of appeal statements and dealing with appeals within required time 
scales.  
• The appeal, complete with explanatory statement, is despatched to the Home Office 
Appeals Processing Centre (APC) in Croydon. The APC deals with all appeals including 
asylum. 
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• Staff at the APC prepares appeal bundles and despatches them to the Immigration 
Appellate Authority (IAA). 
• The IAA schedules a date for the appeal hearing and contacts all parties to the appeal.  
Again, the Home Office Presenting Officers Unit represents the interests of the entry 
clearance operation. 

 
PROCEDURE RULES 
 
13. There are two sets of rules prescribing procedure for appeals to the Immigration Appellate 
Authority (IAA). Those that apply to entry clearance appeals, are the Immigration and Asylum 
Appeals (Procedure) Rules 2003. These came into force on 1 April 2003 and set out the procedure 
for appeals heard by the IAA. 
 
THE APPEAL 
 
14. The IAA has two tiers of appeal- Adjudicators and the Immigration Appeal Tribunal. 
Immigration Adjudicators are the first tier in considering appeals against decisions made by 
Immigration Officers, Entry Clearance Officers and the Home Secretary.  
 
15. A Home Office Presenting Officer (PO) represents the ECO as the respondent. An appeal will 
usually proceed in the following manner: 
 

• Opening address - when the PO has the opportunity to amplify the explanatory 
statement and correct any minor errors in the statement. 
• Examination in chief - so that any witnesses can give evidence in support of the 
appellant’s claim and rebut the facts set out in the explanatory statement. 
• Cross examination - of any witnesses by the Presenting Officer. This is to test the 
reliability and accuracy of the evidence given in the previous category. 
• Re-examination of any witnesses by the appellant’s representative. 
• Final addresses by the PO and appellant’s representative. 
• Determination- this is normally given in writing at a later date but can be given orally 
at the hearing.  (If an oral determination is given there is a requirement under the 
Procedure Rules to issue a determination in writing as well.) The time limit for appealing to 
the Tribunal runs from receipt of the written determination, which is authoritative. 

 
16. The Adjudicator “may consider only the circumstances appertaining at the time of the 
decision to refuse” (Section 85(5) of the Nationality and Immigration and Asylum Act 2002). This 
is different from other appeals heard by the IAA, where Adjudicators can consider any matter, 
which he or she thinks relevant to the substance of the decision. This means that Adjudicators are 
restricted in considering new evidence for entry clearance appeals. If the appellant considers that 
their circumstances have changed since the original application, they should make a new 
application to the ECO rather than use the appeal route. 
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17. As the appellant is by definition overseas, entry clearance appeals are conducted without the 
presence of the appellant.  Unlike the Entry Clearance Officer, the Adjudicator frequently has the 
opportunity to hear evidence from an appellant’s sponsor, particularly in cases of  family visitor 
appeals.  Although a sponsor has no status under the Immigration Rules,the Adjudicator’s ability 
to see sponsors may well be a factor that leads Adjudicators to reach a different view from an 
Entry Clearance Officer when reaching their determination in entry clearance appeals. Another 
factor may be that documentary evidence is regularly given to the Adjudicator which was not 
supplied to the ECO. 
 
THE OUTCOME OF APPEALS 
 
18. There is a right of appeal to the Immigration Appeals Tribunal against the adjudicator’s 
decision. Both parties have 28 days in which to appeal on a point of law. A Home Office 
Presenting Officer reviews all determinations that allow the appeal and considers whether to seek 
permission to appeal to the Tribunal on a point of law. If he or she decides against seeking 
permission to appeal he or she will inform the ECO, who will in turn issue the visa. If the appeal 
is dismissed the appellant will need to decide whether to seek permission to appeal to the 
Immigration Appeal Tribunal on a point of law. 
 
19. As a result of the priority being given to asylum cases a backlog of entry clearance appeals has 
built up at the APC.  However, the asylum appeals backlog is now reducing and is expected to be 
at frictional levels by the end of this year. This will allow the APC to begin sending the backlog of 
ECO cases to the IAA, providing there is no increase in asylum appeal intake, and to be dealing 
with ECO appeals at frictional levels by next Easter. This will lead to a significant change in the 
case balance for Adjudicators and Presenting Officers from the current 85% asylum/15% entry 
clearance to a 50/50 split.  This in turn will have implications for the training needs of Presenting 
officers and Adjudicators. 
 
THE ROLE OF UKVISAS AND OVERSEAS POSTS IN THE APPEAL PROCESS 
 
20.The primary role of an entry clearance post in the appeal process is to deliver appeal 
statements and supporting papers to the APC (for non-family visit cases) or the DCA processing 
centre at Loughborough (for family visitor appeals).  The majority of appeals are processed by 
posts within the time limits. 
 
Inevitably, however, problems occur from time to time.  Examples of these include: 
 
• Some posts (notably Addis Ababa, Karachi, Abuja, Islamabad and Nairobi) have a long 
backlog of appeal statements due to post closures for security reasons, volatile political climates, 
staff shortages or the sheer number of applicants.  
• Appeals papers are sometimes lost in transit or at the Home Office. The post is then 
required to send further copies. 
• Appeals are sometimes received incomplete and the APC has to chase the Post for papers. 



 211

• Due to staff shortages, the Home Office is not always able to field a Presenting Officer to act 
on the ECO’s behalf.  Where a Presenting Officer is not present, it is inevitably more difficult to 
defend an appeal.  The task of Presenting Officers and Adjudicators is complicated by the fact 
that the balance of casework is 85% asylum and 15% immigration. This means that many of them 
currently have more expertise in asylum work. This will change as the caseload balance begins to 
shift towards the end of the year. 
• Delays can occur in getting determinations to Post when an appeal is allowed. As described 
in paragraph 13 above, Presenting Officers have 28 days in which to review the case and consider 
whether to seek permission to appeal to the Tribunal. An ECO can not issue a visa until he or she 
has had confirmation from the Presenting Officer that leave to appeal to the Tribunal will not be 
sought. As the appellant gets a copy of the determination at the same time as the Presenting 
Officer, ECOs are sometimes faced with successful appellants who arrive at the Post with a copy 
of the determination before the ECO has heard from the Home Office that no appeal against the 
determination has been lodged. 
 
CITIZENS ADVICE BUREAU SUBMISSION 
 
21. The Citizens Advice Bureau submission of 24 April 2003 and its supplementary submission of 
17 June 2003 made observations on the immigration appeals process and concluded “the asylum 
and immigration appeals system has benefited from a substantial increase in resources of the IAA 
in recent years. However these advances have, been offset by serious and seemingly systemic 
failings in the performance of the appeals support section of the Home Office IND. At the same 
time, the appeals caseload of the IAA appears to have increased by poor decision-making on the 
part of entry clearance officers in relation to family visit visa applications”.86 
 
22. Ministers from the Home Office, FCO and DCA have been in correspondence with Citizens’ 
Advice (most recently in May 2003). UKvisas has invited representatives of Citizens Advice and 
other interested organisations to a meeting of the UKvisas User Panel in October, which Home 
Office and FCO Ministers will attend to discuss these issues. 
 
23. Both UKvisas and Ministers have rejected allegations made by Citizens’ Advice that there has 
been a deliberate policy of targeting family visitors. The refusal rate has increased in some posts, 
but this is due to a number of factors including an increase in the detection of forgeries. Each case 
is considered on its own merits.  Within the Immigration Rules, it is the intentions and financial 
resources of each individual applicant that are the issue.  It is these that the ECO will consider 
when making a decision on any application. The ECO also takes into account any local 
considerations and any other issue relevant to the application.   
 
 
POSSIBLE IMPROVEMENTS TO THE HANDLING OF APPEALS 
 

                                                 
86  Submission to the Committee on the LCD by Richard Dunstan, Immigration Policy Officer, Citizens Advice 
Bureau 
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24. UKvisas, with input and co-operation from both the Department of Constitutional Affairs 
(DCA), the IAA and the Home Office, are constantly looking for ways to improve the current 
system to give the best value and customer service in the appeals system. 
 
AT POST 
 
• UKvisas is considering ways of helping Posts clear backlogs that have been caused by 
exceptional circumstances such as the security situation in Pakistan.  These include drafting a 
limited number of appeal statements in the UK as resources permit; 
• UKvisas’ policy of streamlining processes and procedures should enable the faster 
production of many explanatory statements.  However, there is a difficult balance to be struck 
between processing the ever rising volume of global applications and devoting sufficient time to 
the production of high quality appeal statements.  There is no perfect solution. 
• UKvisas has issued guidance on a checklist of papers needed by the APC to try to ensure 
that all relevant papers are submitted.  It also plans to explore options for bar coding to reduce 
the risk of error and increase the traceability of papers.  Nevertheless, this is not a short-term 
option. 
 
HOME OFFICE 
 
• One problem is that once appeals are received by the Home Office they are given a Home 
Office reference number and lose their post reference number.  In addition the IAA gives appeals 
their own reference numbers making it harder for posts to track appeals.  UKvisas and the Home 
Office are exploring the possibility of the APC acknowledging appeals on receipt (e.g. by 
returning a slip to the overseas post/ weekly returns to post) including the Home Office file 
reference number. 
• The longer-term objective is the introduction of common reference numbers throughout 
the appeal process by all concerned, so that information could be obtained by contacting the APC 
as a central point of contact.  Discussions on this have begun. 
• UKvisas and the Home Office are exploring ways of speeding up the notification of appeal 
determinations to ECOs by Presenting Officers. 
 
IAA  
 
• UKvisas has offered visits to overseas posts for both Presenting Officers and 
Adjudicators so that experience can be gained in how a visa issuing post operates sitting in on 
interviews and watching how cases are dealt with and decisions made. It is also planned that 
ECOs will attend appeals at the IAA to see the challenges faced by Adjudicators. 
 
CONCLUSION 
 
25. UKvisas believes that the principles of the appeals system work well.  All concerned regret the 
backlogs that have developed in recent years.  However, the prospects are that by early next year 
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the appeals system will deliver a timely outcome.  In these circumstances, UKvisas believes that 
the appeals system for entry clearance appeals needs fine-tuning of the kind described above in 
the short term. Ukvisas is aware that DCA and the Home Office are examining options with a 
view to streamlining the appeals process for asylum, immigration and nationality appeals. This 
will have direct benefits for those individuals who are appealing against the refusal of entry 
clearance.  
 
26. UKvisas is committed to working with all those involved in the appeal process to ensure that 
the entry clearance operations delivers its contribution to the appeals process as effectively as 
possible.  It does not, however, accept that the relatively high success rate of appeals reflects 
negatively on the decision-making process.  As indicated above, Adjudicators often have access to 
information that was not presented to ECOs.  It is inevitable that when the balance is fine, and the 
standard of proof the balance of probabilities, that individuals will reach different conclusions 
with different outcomes from a visa applicant on the basis of the information provided.  
 
UKvisas 
11 September 2003 


