




























































MINUTES OF EVIDENCE

TAKEN BEFORE THE WELSH AFFAIRS COMMITTEE

MONDAY 21 OCTOBER 2002

Members present:

Mr Martyn Jones, in the Chair

Mr Martin Caton Adam Price
Dr Hywel Francis Mr Bill Wiggin
Julie Morgan Mr Roger Williams

Examination of Witnesses

Lord Elis-Thomas, AM, a Member of the House of Lords, Dr John Marek, AM, Deputy Presiding OYcer,
Mr Paul Silk, Clerk and Mr Peter Jones, Counsel to Assembly Committees, National Assembly for
Wales, examined.

Chairman: Welcome to your own Parliament 2. Thank you very much. As I said, we are
constantly breaking new ground on this. The way tobuilding, Mr Presiding OYcer. We are very grateful
get around the past problem is to make all Assemblyfor you allowing us to hold this session here. I must
Members Members of the House of Lords, thatsay also I am personally very grateful to be now the
would be a way of getting around it. On a moreproud owner—and I am proud—of this pass to the
serious note can I get on to the important business ofAssembly building. I am deeply embarrassed that we
identifying how best we can make the legislativecannot oVer you the same facility in the House of
process work between Westminster and yourselves inCommons.
CardiV. The Government’s Devolution GuidanceMr Caton: As yet.
Note on primary legislation aVecting Wales requires
consultation with the Assembly Cabinet on Bills
which confer new functions on the Assembly; alter
the Assembly’s existing functions or otherwise aVectChairman
areas which are the responsibility of the Assembly. In

1. As yet. We are continuing to work on it. Possibly your opinion does this cover the full range of Bills on
now that the Northern Ireland Assembly has been which you feel you ought to be consulted?
wound up you might be able to have one temporarily, (Lord Elis-Thomas) Let us unscramble the
who knows. Anyway, to go on to the business. I do Assembly in the first place because obviously in my
not know if you would like to make a statement, Mr position I distinguish between the parliamentary
Presiding OYcer, and introduce your colleagues. body and the Welsh Assembly Government, to give

(Lord Elis-Thomas) Good afternoon, Mr Jones. it its preferred title, not the one I would prefer to give
You have now got an entrance ticket to this building. it, I prefer to call it the Government of Wales. That
I am sorry it has taken so long for these things to is what I mean when I refer to the Government of
work. As you know I do have a pass for Westminster Wales. The Devolution Guidance Note discusses in
Palace still as the only Assembly Member who has a some detail intergovernmental relationships, that is
dual mandate. Certainly I think that my colleague consultation with ministers in the Assembly
also, Dr John Marek, has a pass because of Government, but there is nowhere, as far as I can see,
international connections. Dr John Marek is the in that note where consultation with the Assembly
Deputy Presiding OYcer here. You will recognise subject committees or consultation with the
him also as a former Member of Parliament. He is the Assembly as a whole in plenary session is envisaged.
treasurer of the CPA. I have with me also Mr Paul What I would want to do is establish on that question
Silk, who is the Clerk to the Assembly, and Mr Peter the principle that when the Assembly is being dealt
Jones, who is our legal adviser for committees. This with by Westminster or by Whitehall that we are a
is my team. The first statement I would like to make is co-legislator with the UK Parliament and, therefore,
to thank you for conducting the review and note how that member to member contact needs parallel
important the review is to us as a parliamentary body government to government contact. We are not just
and a legislative body and to thank you for what you a consultee, we are not just an NGO, if I can quote
have already said. I have looked at your report on the one of my favourite NGOs, we are not merely the
draft NHS (Wales) Bill, which was published of RSPB, and that is not just to under value the
course in July where you say—and I will quote in importance of the RSPB, of which I am pleased to be
English—“We warmly welcome application of the a member, but it is to emphasise the fact that this is
draft Bill for Wales which in due course will become a parliamentary body and therefore to talk of
the standard practice not only for stand alone Wales consulting the Assembly is not suYcient, it requires a
only Bills but for clauses in the England and Wales greater input. Although this may get me into deep

water with some Eurosceptic people, I would drawBills which have particular application for Wales”. I
take that as my text perhaps for the rest of the an analogy—and I am looking at all sides of your

committee—with the European institutions wherebydiscussion.
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parliamentary consultation between the European Wales, if they actually had very easily in every Bill in

Westminster a part which showed clearly what wouldParliament committees and the European
committees of Member States’ legislatures is the be legislation which would be carried out by the

National Assembly for Wales. That could be done. Itorder of the day, where consultation is not just
between the Commission and the Council of would probably need some lobbying or some

pushing of the Government but if there was a willMinisters and members of Government but where
also the European AVairs Committee (very much so there I am sure they could do it. That would, of

course, mean that clarity would be that much easier.in my experience in the House of Lords) comment
regularly as parliamentarians on the legislative One of the problems we will come to later, I will not

speak about it now, is that it is very diYcult not justactivity—the draft legislative activity in particular—
of the Commission and Council of Ministers. I think for us but I suspect for you as well to know exactly

what is devolved and what is not devolved. If there iswe are looking for the opportunity for Assembly
Members to be involved. Obviously we do not expect a new Bill which changes previous Bills, of course,

then it will probably change subordinate legislationto be involved here—we cannot because of our
numbers—in every “matter aVecting Wales” to in those previous Bills, so it not as easy as simply

going to a new Bill, you have to do that first of all butquote our founding constitution but certainly there
should be input into legislation by members of the then you have to go to the other Bill to find out if

there is any previous subordinate legislation which isparliamentary body, not just by government
ministers here, on those aspects which aVect our core there, and there usually is, that is changed. It is a very

complicated business. We need to carry it further butactivities.
the crucial point is to start oV let us have a PartChairman: Thank you. Perhaps we should start
entitled “Wales” for any Bill that you pass inusing first name terms because we are in the
Westminster.Assembly building and I understand this is the done

thing here. I think the point you are making about
member to member contact, Dafydd, is very

Chairmanimportant. It is something as a Select Committee we
have been working at since 1999. I think that this is 4. We have actually raised that with the
the way forward. I do not know about my colleagues Government and one of the things they come back
but I have a feeling most of them would agree with with is parliamentary time. As you well know,
me when we say we want to see a working with the governments are very jealous of their legislative time
Assembly, not mere consultation of the Assembly. and that could be a problem. Do you think that that
That is not the way that legislation should be drafted. is a significant problem? Do you think it is a problem
Just one bit of housekeeping. Apparently if you want that ought to be got over?
to have Welsh translation you need to press the (DrMarek) We think it is significant for the clarity
button on the microphone if anybody wants to speak of legislation. There are other examples available but
in Welsh. Does anybody else want to come in? No. there could be members of the public, farmers for
Mr Caton. Martin. example, who have to deal with DEFRA over some

issues and with National Assembly for Wales over
other issues. It is very complicated for that. Anything
that we can do to make it clear would be helpful. IMr Caton
think we place a high weight on this.

3. Thank you, Martyn, and Dafydd, John and
Paul. Clearly it is quite easy to identify the impact on
Wales of Welsh Bills and Bills which contain specific Mr Caton
Welsh Clauses or Parts, but is it always possible for

5. Would one of the benefits of that clarity youAssembly Members to identify easily the impact on
mentioned, John, be that it would enable bothWales of an England and Wales Bill which makes
Members of the House of Commons, Members of theidentical provision for the two countries?
National Assembly and, indeed, the public in Wales(DrMarek) This is one of our points, if I can come
to see whether they agree that it is appropriate thatin, where any help that you can give us would be
we have the same legislation as perhaps they have gotgreatly appreciated. We believe that in every Bill
in England? If you have actually got it separated onthere ought to be, as there is I think for Scotland, a
the Bill you are more likely to look at amending it forPart at the end, perhaps not the ultimate Part but the
Wales than if it is all mixed up and we lack the claritypenultimate Part of a Bill, which should be headed
that you have mentioned.“Wales” and there should be encapsulated, in

(Dr Marek) We have thought about that. Thereshortened form if necessary, all the provisions that
may be a problem for you there in view of your newapply to Wales. Parliamentary draftsmen will
timetabling procedures for Bills. If the Welshprobably say “no, we do not want to put the same
legislation in committee always comes at the end ofinformation twice in the same Bill” but that is
the Bill you may not have time to be able to take it,basically because they do not want to do more work
but that is a problem you have got to address.than they have to and, indeed, if they plead that there

may be inconsistencies between what they repeat in
the Part under “Wales” and the previous Parts, they

Dr Franciscan easily have a section in the last Part pertaining to
Wales saying that in any case of diVerence of 6. The Cabinet’s Legislative Programme

Committee requires all Bills which reach it to beinterpretation the other Parts of the Bill will prevail.
There are ways of getting around it. It would be very accompanied by a note explaining any provision

proposed for Wales which is diVerent from England,much easier, not just for us but for everybody in
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identifying any changes to the Assembly’s functions Government of Wales Act which will then allow for

a system of accountability for our accounting oYcerand confirming that the Assembly has been
consulted. Would there be any merit in including a and a system of management for the staV who serve

the Assembly rather than those who serve thesimilar statement in the Explanatory Notes to each
Bill? Government within the existing Act. Now you might

be asking whether we need to reform the Act and that(MrSilk) Yes, certainly. I agree with the point that
is obviously a matter which is under discussionthe Presiding OYcer made about clarity and
currently from the Richard Commission.inconsistency. I think what practitioners here and

Members of the Assembly, legal practitioners, (DrMarek) Just very quickly to add a comparison.
Fourteen years ago the Comptroller and Auditorinterest groups who are aVected by Welsh legislation,

are concerned about is the absence of clarity, so any General in fact became instead of a government
servant paid by the government, an oYcer of themeans, whether it is a Part in the Bill, a Clause in the

Bill or part of the Explanatory Memorandum which House, for obvious reasons. Loyalty then is to the
House and the C&AG has more independence todeals with Wales, and which explains with clarity

what those provisions are as they aVect Wales and report to the Public Accounts Committee. In much
the same way we do not want some irrevocable splittheir eVect, would be welcome.
between, if you like, the executive and the Presiding
OYce but we do want a separation so that the
committees can feel that the advice they can get isJulie Morgan always the best advice for that committee. You can
just imagine, civil servants could have a diYculty, not7. On 14 February the Assembly adopted the
every day, but supposing a civil servant to aprinciple “that there should be the clearest possible
particular subject committee has to produce a reportseparation between the Government and the
for that subject committee on a particular topic butAssembly which is achievable under current
he or she knows that the minister is perhaps not keenlegislation”. How great a separation is achievable
on using that particular power or going down thatunder the current legislation?
particular line, it is very diYcult for that civil servant(Lord Elis-Thomas) I am not certain how great a
then to frame a report. Of course we areseparation is achievable but whatever it is I hope we
strengthening our committee system. We arehave achieved it because this is something which
appointing extra support staV for each of our subjecthappened, as you know, with all-party support.
committees and part of that would become aThere was a desire here to create a parliamentary
parliamentary service. Of course our civil servantsbody, not merely because that is what we are used to
have a code which is diVerent from the Civil Serviceas a mode of democracy but also because it made for
in Cathays Park. For example, they would never saygreater clarity of responsibility so that, once there
something to a member of one party that in similarwas a majority coalition government, a government

came into existence and once you create a circumstances they would not say to a member of any
government then you have an oYcial opposition and party and of course you would imagine that. If you
another opposition party, so the management of the are serving the Parliament as opposed to the
operation became of that kind. In addition to that executive the best way of doing it is to formulate it
there was a strongly held view that the OYce of and enact it so that there is a separation. The problem
Presiding OYcer, what we now call the Presiding with the corporate structure that we have at the
OYce for short because it takes less room on the moment is that in theory, in practice as well, it is not
website, should be seen to be clearly functioning in possible to do it legally.
the interests of all members but we should develop

8. I think we find the committee structure diYcultwithin that a structure which strengthened the work
to grapple with because of being used to having theof committees as seen to be scrutiny but also policy
scrutiny committees and the way they operate ininfluencing committees, and there we have a
Westminster. I just wondered if you felt that thediVerence from your operation which is a fine
reason that this situation is slightly confused isupstanding scrutiny committee. Our subject
because when the Bill went through the House ofcommittees certainly include ministers and therefore
Commons and House of Lords there was a change inthey have a quasi policy making role in that way. We
the House of Lords to the Cabinet system which washave had recently, and I ask John to come in on this
put on top of what was basically a local governmentbecause he has been leading on all these reforms, an
model. I wondered if you felt that was the cause of theadditional resource made available for committees in
diYculties that you now have in trying to separateorder to make them more eVective in terms of the
the powers?advice they get. We are tied by the Act in the sense

(Lord Elis-Thomas) I think it is more fundamentalthat all our staV are civil servants, ie UK civil
than that. There was a view, and I think it can still beservants. Indeed, and I have said this publicly before
seen residually in the way the place sometimesso I can say it again in his presence, the appointment
operates, and it can still be seen in the way sometimesof the Clerk of the Assembly, with which I had some
it was treated in Westminster, “for ‘Secretary ofinvolvement, was finally signed oV by the Prime
State’ read ‘Welsh Assembly’.” There is that culturalMinister of the United Kingdom. This we regard as
change which is happening more and more now thattotally anomalous. The next phase of our separation
the National Assembly is seen as a diVerentas far as the decisions which we can take within the
parliamentary body from an executive governmentalAct are concerned is that we will be moving towards
system. I was sceptical about the hybrid committeea resolution of the Assembly, again with all-party
structure for the reasons, some of which you haveagreement, which will establish our House

Committee as a delegated committee under the described, the way it appeared the Cabinet system
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appeared superimposed on the existing structure and confident that with the team that we have in terms of

staYng the oYce we are able to run a parliamentarybecause, again, we come from the same
parliamentary tradition that committees are for body and a parliamentary service.
scrutiny and government is for executing and the job (Dr Marek) From our point of view I think yes.
of the scrutiny committee is to scrutinise as hard as (Lord Elis-Thomas) The point is that we run
possible. Having seen the committees in action I was already also a very complicated legislative process in
persuaded as we went through the Assembly Review dealing with our subordinate legislation, much more
of Procedure that this innovation of having ministers complicated than any legislative process in

Westminster, if I may put that in. Again we haveand oYcials sit around the table for three hours in the
Peter and others who take these processes throughmorning talking about the common problems in the
our legislation committee, our subject committees,Government’s consideration of the subjects devolved
into our plenary sessions as well as the legal team thathere was useful. Therefore I think, as we have said in
serve the Counsel General and the government inour review of procedure, this hybrid activity of
Cathays Park. So we have within the system all thecommittees is one that we are keen to continue with
elements that function in a normal parliamentaryand might indeed look for innovative ways of making
government relation.it a general part of our architecture when we get

subject devolution by subject areas with a stronger 11. No-one is going to make any suggestions other
base to our activity. I do not know if you want to than “Wait for the Richards report”?
comment from your experience, Paul. (Lord Elis-Thomas) I do not think it would be

(Mr Silk) Chairman, I suppose that my experience appropriate. You see I struggle with such diYculty to
of Westminster was that the select committees are be absolutely impartial and balanced at all times. My
largely set up to confront the minister, often that is answer is yes, of course we want to develop the
what the outcome is, at least in the committees that I Government of Wales Act from our experience here
worked with, not I am afraid the Welsh AVairs but I am committed, also, obviously, to running the
Committee which is rather diVerent perhaps. There is system, the Act, as it stands. I am trying to be totally
an advantage here in the working together of the even handed and talk out of our experience of the
minister with committee members and it is present system and its diYculties rather than perhaps
encapsulated for me in the fact that in the Assembly to speculate.
review of procedure there are two recommendations (Dr Marek) We have got suggestions about draft
which sit by side by side. First of all that Assembly Bills and how we can get more co-operation and
ministers make their oYcials available to committees more consideration of draft Bills before they become
during policy reviews, and, immediately after that, Acts in Westminster. We have got suggestions about
that in-house and other resources of the committees how devolution under the present settlement should
be strengthened to enable them to have greater access work but as far as actually changing the Government
to resources. So there are two sources of advice to of Wales Act I think it is probably right we should
committees here and at its best the committees work wait for the Richards Report and give it careful
with the minister in a very productive manner. consideration. We would say, I think, that if we could

(Dr Marek) Can I just add very quickly to Julie’s get a parliamentary service, I think that has all-party
point. I do not think any of us know because of the support, it would make life easier for us here.
secret nature of government in Westminster—if you
will allow me to say that—I do not know what the

Chairmanthen Secretary of State for Wales, Ron Davies, would
have done if it was clear that there was going to be a 12. Would you say that is possible under the
Cabinet system of government from the beginning. Government of Wales Act as it stands? It is not, is it?
He may well have been able to formulate it on the You are sort of doing it.
basis of a parliamentary service. Clearly it is likely at (Dr Marek) We can delegate to a committee or to
least that because of that change half way through a person but we have this corporate structure, that is
the procedure, the committee stage was on the floor really the problem, there is one National Assembly
of the House, we had the change to Cabinet for Wales.
government but of course the rest of it could not be
changed because it had gone downstream too far
already. Dr Francis

13. In the short life of devolution in Wales thus far9. It would have to be a hybrid thing.
could you make an observation again on the(Dr Marek) You must ask Ron Davies, I think.
development of the subject committee in this context.Some day he may tell us.
The apparent consensus that appears to exist

10. The other thing I was going to ask was what between the chair and the minister, could that
amendments would you propose to the Government become too powerful in the sense of undermining or
of Wales Act in the light of the Assembly’s decision compromising the scrutiny role of that subject
to adopt this distinction? committee?

(Lord Elis-Thomas) I think the basic question is the (Lord Elis-Thomas) I must say I have not noticed
ability for us to create a parliamentary service. I this universal relationship of closeness between
think we have done so de facto in the way that the chairs and ministers. I think it varies between
place is organised. I am sure that there will be committees. I can think of one committee where it
arrangements which will emerge from the Richard might be rather close, I can think of another
Commission—and I would not want to anticipate committee where it is not so close at all. We do not

intervene. The Deputy chairs the Panel of Chairs andwhat that Commission might say—obviously we are
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the Panel of Chairs debates best practice and John of Wales, which concerned me as a former Chairman

of the Welsh Language Board, which was in dangercan answer for himself on that. As a general principle
my view would be that it is up to the committee chairs of being lost. But because of the work both of the

chair of the committee and the minister and theto develop their relationship and the way they chair
the committees but also for the committees to know board itself and the way it emerged, I think a very

important policy making document emerged out ofwhich mode they are in at any given time. One thing
that I simply would like to see more clearly our new system. I choose that example because it is a

very recent one.demarcated is when a committee is in scrutiny and
when a committee is in policy formulation and 16. It is interesting that you should choose that oneadvice. That does happen de facto but often there is because it is the very example that I had in mind.a minister’s report to a committee and that becomes (Lord Elis-Thomas) I thought it was.an informal scrutiny session in most committee
sessions. 17. Because there was a discussion, not about the

(Dr Marek) Just to add with developing the best Welsh Language Board but the review of the Welsh
practice on this, there is the obvious question of if language. There was a discussion in that subject
you are in scrutiny mode and the minister is at one committee, I think in this very room, and it was a
end of the table, does the clerk to the committee choice between an inquiry into young people, an
circulate the suggested questions or points to every inquiry into sport and leisure and an inquiry into the
member of the committee, ie including the minister, Welsh language. My observation of that discussion
or not? There are diVerent views on that. Clearly we was that there was a consensus between the chair and
have to have an eVective scrutiny function. I think we the minister that overruled the committee, or
are developing it but we tend to leave this to the elements within the committee.
individual committee to develop how they see it (DrMarek) Personalities may be suspected in that
because personalities have to interact with each other case. I also suspect that as the National Assembly
as well. If you come back in five or ten years I think continues in existence it will have done the inquiries
we may have a much more definitive answer for you. that it wants to do and there will probably be plenty

of time to do inquiries on any subject that anybody14. Without being too specific could I make an
wants to bring up after a few years.observation. What role does the minister have? When

(Lord Elis-Thomas) I would say that afterthe subject committee is in scrutiny mode and is
Wednesday night Welsh Sport does not need andeciding on a particular major review, what role does
inquiry!the minister have in choosing that review? Does he

have any role at all? Can he or she intervene
politically and ensure that a particular area is
enquired into rather than another? Can he actually Mr Wiggin
have such influence as to ensure that the subject

18. I think some of this question has beencommittee is kind of overruled as a result of
answered. In practice, most of the Government’sconsensus between the chair and the minister?
consultation with the Assembly is with the Assembly(Lord Elis-Thomas) I cannot think of an example Government, and much of it happens at the oYcialbut I would be very interested in having a look for it. level. How could backbench Assembly Members be

15. We will have a private word after. drawn into the consultation process at the stage when
the Bill is still being drafted?(Dr Marek) Committees do decide their

programmes as a full members committee with every (Lord Elis-Thomas) There are lots of ways of
member attending. Clearly ministers have influence doing this and you have been party, as a committee,
and chairs have influence but I suspect that if you to some of these where you have had joint
have good members of that committee then I do not sessions involving Assembly Members. The ideal
think that would happen. model, which might horrify some Unionist

parliamentarians, not that I am suggesting that you(Lord Elis-Thomas) Perhaps we should distinguish
between two types of scrutiny, the scrutiny of a are one of course, would be to have joint scrutiny in

a special joint committee which combined both theregular ministerial role and the role of oYcials
delivering executive action as part of the special standing committee of Westminster and the

subject committee of the Assembly. That could beGovernment of Wales and then the scrutiny of
Assembly sponsored public bodies which is on a cycle quite fascinating. I am thinking of mental health

legislation, the health legislation you have done moreanyway inherited mainly from the old Welsh OYce.
Now, of course, that, with others, has come almost to generally. These are areas where that might indeed

operate eVectively and that would give impact at thethe end of its cycle. There is usually a five year review
of these bodies anyway but presumably the Assembly pre-legislative stage. That might also involve taking

evidence from NGOs, from the voluntary sector, andcommittee could prioritise which area it wanted to go
towards. A lot of the committee agenda in the first indeed from ministers in both Whitehall and Cathays

Park and might avoid some of the double taking ofyear—I am talking about the etap/etaq process in
particular—was inherited from the old Welsh OYce evidence that might occur if you were having the

same process taking place in both legislatures. It isand things like the review of the Welsh language
emerged very much from the necessary review of the more diYcult as it goes on through the parliamentary

stages because it has exercised me a lot thinking howstatutory board. That was a very, very interesting
process that is worth studying because there you had the voice of the Assembly can be heard at later stages

of parliamentary Bills. We need a six week noticethe ability of an Assembly committee in the face of
much diYculty to reconstruct a compromise which because of our committee system here to deal rapidly

with things, so there is a problem about the ability ofwas about to be lost, a consensus in the body politic
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Assembly Members—the Assembly Government wondering if you have any thoughts on that? It would

require a lot of change, I think, in terms of theobviously has its own intergovernmental channels—
to be able to influence the legislative process. I think Government of Wales Bill for that to go ahead in that

way. Have you had any thoughts on that?the emphasis should be on as much influence taking
place as early as possible at that pre-legislative stage (Lord Elis-Thomas) Currently Bills are referred to
without, of course, denying the fact that we need to subject committees. Our subordinate legislation can
look for ways in which late amendments to Bills be, not at all times, but it can be referred to subject
might possibly emerge out of the Assembly and committees. So we have in place in our current
presented in that way to Westminster as our primary Standing Orders a way of dealing with legislative
legislature. procedure which, if I may say so, involves

backbench—although I would not use the term—19. That was a very nice theoretical answer but it AMs far more than subordinate legislative scrutinydid not actually tackle the real meat of the problem, in Westminster involves yourselves. That is fair, isdid it, which is how do you bring Assembly Members it not?in at the very beginning? Having a huge committee
22. Certainly I would agree with it being fair.either here or in London is a good idea and it is very

Absolutely. I am not sure that many of us wouldnice but it is not very practical, is it?
want to be involved that much in subordinate(Lord Elis-Thomas) I am sorry if you felt I was
legislation. It is pretty much a mind numbingtheoretical. I am a part-time philosopher when I do
experience.not sit here but I do believe that theory is very

(Dr Marek) Whether it was subordinate orimportant because it informs practice continually. I
primary that would still be necessary.started with the ideal model but I think we can work

Chairman: To get back, I was interested in yourback from that, as it were, and look to see what forms
initial reply, Dafydd, because I think this isof joint scrutiny might be practicable. Obviously that
something I have been drumming on about ever sincerequires—
I got the chair of this Committee, and even before20. That is the bit I am after, what would be then, in 1999 but primarily after 1999, that we shouldpracticable. be working together. I am interested to hear that you

(Lord Elis-Thomas) John is a Mathematics Don so are thinking on those same lines, that some kind of
he is more practical than me. hybrid standing committee of the House of

(Dr Marek) One way to solve it would be for Commons or subject committees here or set up
Westminster to give the National Assembly general committees for it here would be quite a good way
competence powers, ie primary legislation, in those forward. Certainly it is something we might think
areas where we already have devolved powers. That about as a Committee.
would clearly make the border very clear. I can see
you laughing but that is one solution that I think
needs to be considered and no doubt will be Adam Priceconsidered at some stage. If we do not go that far

23. Thank you, Martyn, and good afternoon. Tothen it is a very diYcult position. Obviously we need
some extent I believe you have touched upon mymore draft Bills and if you can get as many draft Bills
question, namely to what extent with the exception ofas possible before they become Bills laid on the table
the scrutiny of pre-legislation or preparatoryin your House then that gives us a chance, at least, to
legislation you can secure more influence on thego for scrutiny. Even so draft Bills are semi definite.
journey of legislation through Parliament. Do youI suspect you are talking about the stage before that
believe, for example, that Assembly Members shouldand that is very diYcult unless the two governments,
have the right to propose amendments at the time ofthe executives, can get together and one executive
standing committees of the Parliament in London?could say “Well, we are thinking of having a

(Lord Elis-Thomas) Well, yes, and I haveNational Health Service Bill or this Bill or that Bill
threatened to do this myself but I believe perhaps itnext year, can you have a debate”. We could have
would be a constitutionally suspect act as my dualdebates but they could easily be debates in a vacuum
mandate is not an accident but an electoralunless there are at least some bones—sorry with these
coincidence. Therefore it would be an exception thatmetaphors—unless the government is reasonably
an Assembly Member would be elected to bothspecific. Governments sometimes, of course, like to
Houses and be in a position to do so. I do believe thisbe very secretive so we do not know anything until
raises an important point, namely the general viewthe Queen’s speech. So no easy answer to that but
amongst my fellow members in the second House inclearly the more information we can share the better
Westminster of all parties is that they cannot receivethe two way flow of views will be.
suYcient information about the view of the
Assembly on issues. Normally what occurs is that the
inter-governmental process proceeds through theChairman ministers who actually reply on various or particular
amendments but there is nobody who can stand with21. I am being devil’s advocate now, John. I do

think perhaps we ought to be thinking about authority and say “These are the amendments that
the Assembly desire which come because thedevolving a bit more power in certain areas possibly

or even primary legislative powers in the areas which Government of Wales has agreed amendments with
the Government in Westminster”. Of course that isare devolved, given that it still does not answer the

question how you involve backbench AMs because the same process, that is true, as occurs in the House
of Commons. To me that is quite a conundrumthose primary legislative powers might be then in the

hands of the government not the Assembly. I am just because it is in contravention with the routine
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legislative process that some outside or external body functions that there should be a flexibility to develop

policy. We argue, and have argued all along, for acan appear with authority to propose amendments to
another parliamentary body. I would prefer the positive view of so-called Henry VIII powers. Indeed,

if there is a concern about the Assembly using Henrymuch simpler path, namely that there should be
devolution according to subject and that then we VIII powers to amend primary legislation then there

are parliamentary ways in which that could beshould have the ability to provide primary draft
legislation and we could do that but this is something circumscribed which would prevent the Assembly

from, as it were, behaving as a primary legislature.we have not had the opportunity to do at all as yet.
It would be possible for this Assembly to use its Those principles are ones that we would recommend

to you.processes which deal with secondary legislation at
present to act on primary legislation. We can prepare

25. They seem to me to be a very sensible set ofa draft of the Local Government Bill, for example,
principles to make the present settlement function asfor Wales or maybe an Environmental Bill and then
eVectively and as well as it should. When we firstwe can present that in its entirety to Westminster and
began to take an interest in this subject wesay “This is the Bill we would like to see passed”.
corresponded with the Wales OYce—I am not sure itThat would be a fascinating process because what
was called the Wales OYce but what is now the Waleswould happen then if Westminster were to amend it
OYce—and certainly the response that we had fromin a way which was unacceptable to the Assembly
the junior ministers did not indicate that they werewhat that would do would be to open the whole
thinking along the same lines as Professor Rawlingsdemocratic process to a process of discussion which
and yourselves. Since then has the UK Governmentwould be a good thing.
taken an interest in these principles?Adam Price: If I could make one comment. From

(Dr Marek) Let me try and answer this. I suspectmy own experience certainly the point you were
with the present incumbency in the Wales OYce themaking about the lack of transparency regarding the
answer is no, that devolution is regarded as an eventview of the Assembly rather than the view of the
and nothing more can be done but, of course, timeAssembly Government certainly that has been raised
means that there will be diVerent people in the Walessince I have been in Parliament and I have been on
OYce and, who knows, things will change. Can I justmy feet in the Chamber and a minister in
make one other point to add to Dafydd’s point, thatWestminster has announced the Assembly agrees
Rawlings Principle 1 really says that when we havewith him rather than with me. Certainly that was
got devolved powers in a particular area any othernews to me and certainly news to most of the
powers in that area should be given to us because weAssembly Members because the thing had not
already have competency in those areas. Inbeen discussed by the Assembly at all at an
Westminster as Bills go through there are someintergovernmental level.
powers where we do get more and there are other
Bills where we only get the same powers that the
minister has for England and there have been one or

Mr Caton two cases where we have fewer powers as a National
Assembly than have been given to the equivalent24. The Assembly has adopted a set of principles
minister in England. That latter example I think iswhich it believes should govern primary legislation
very wrong unless there is a very good reason for it. IaVecting the Assembly’s powers. They were
think we would argue that we should be given powersdeveloped by Professor Richard Rawlings at the
according to Rawlings Principle 1 and if we are notLSE. Could you explain briefly the background to
being given powers as a National Assembly then thethose principles: how they became adopted by the
Government in Westminster ought to provide anAssembly and what benefits they will bring?
explanation as to why not. I am sure there are(Lord Elis-Thomas) For my convenience I have
explanations, that it would not be cost-eVective orbefore me annex 5 of the Assembly review of
there may be questions of national security orprocedure which were principles which were
something like that, that the power is necessarily keptproposed to us in evidence by Professor Rawlings.
in Westminster, but I think an explanation would beThey were adopted as principles by the Assembly
useful. The second point is that we should not equatereview procedure which was an all-party exercise and
devolving powers to a National Assembly on a parthen the final report was adopted by the Assembly in
with devolving powers to a minister because thefull plenary session. These principles have the
minister, of course, has those powers as an executivesupport of the coalition government and all other
function whereas when they come to the Nationalparties in the Assembly. They are important in our
Assembly it is to a democratically elected body whereview because they represent certain basic principles. I
they are subject to further scrutiny and debate beforewould emphasise the importance in particular of not
they are exercised. We would argue that, if anything,conferring more powers on English ministers than
we should have more powers and the presumptionare conferred on the Assembly in legislation. We see
ought to be that we should have those powers unlessno cause, as has happened certainly on a number of
there is a good reason for us not to have them.occasions recently in legislation in 2002, why certain

provisions have conferred greater powers on the 26. I was interested in what you said about the
Secretary of State in relation to England and with present incumbents in the Wales OYce.
greater flexibility and discretion than that given to (Dr Marek) A personal view only.
the National Assembly. Obviously that is a very

27. And the creation of the National Assembly wasimportant principle. Among those principles as well
an event rather than a process. What attracts meis the importance of Principle 4 not reducing the

Assembly’s functions and where there are new actually about the Rawlings Principles is that they
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can be embraced by those people who do regard the Dr Francis
creation of the National Assembly as an event and

30. Before I ask the question I have before methose of us who prefer to think of it as the beginning
could I just follow on with a supplementary pickingof a process. They are a set of principles which you
up on the Deputy Speaker’s point which I should notshould be able to rally more than just one side of that
lose sight of and that is this caricature, I think, ofargument around, I would say. It is about eVective
counterposing process and events. I think that whatgovernment, is it not?
the Secretary of State said in 1999 was precisely that(Dr Marek) I agree. we had achieved what he called a settled question and

(Lord Elis-Thomas) This has always been my view. what he meant by that was there was no going back
Competence is not just something conferred on a and that settled question had been achieved by the
body, it is something which a body gains and earns best possible way and that was legitimacy had been
as it develops. I think we have shown that we are delivered through democratic means and that our
competent in terms of our way of managing scrutiny process here now is a process of actually trying to
of budget and managing the legislative process. This resolve some of the critical questions in the light of
is why, within the Government of Wales Act, I our experience over the last three years. I think that
believe it is important that we should develop our we will achieve a kind of process through co-
competence to act to the full because that to me as a operation and partnership and that this Select
devolutionist, as a quasi European federalist, Committee is here in order to achieve that kind of
whatever, is what governance is about. It is not a progress. If it results in primary legislative powers
problem about how far you go, it is how eVectively coming to the Assembly then so be it. I suspect that
you do it and that is what proves that you can our inquiry here and now is actually assisting that, if
operate. you like, and we should not be fearful of it.

(Dr Marek) Much obliged.

31. So you agree?
(Dr Marek) I am delighted.

32. To move on to greater flexibility for theMr Williams
Assembly in the spirit of that settled question. The
Government said in A Voice for Wales that, as a28. I think both Dafydd and John hinted at the fact
general principle, Bills that confer new powers andthat some of the recent legislation has not fully
relate to the Assembly’s functions would “providecomplied with all the Rawlings principles. Has that
for the powers to be exercised separately andbeen an issue that has been taken up at any level by
diVerently in Wales”. It is also the fifth of thethe Assembly or even comments made to the Wales
Rawlings principles that powers granted to theOYce or other levels of Government?
Assembly should be in broad enough terms to allow(Dr Marek) I am not sure I can answer that
the Assembly to develop its own policies flexibly. Inactually. I think there must have been channels but
your view, is this generally being achieved withperhaps they have been formed through the
primary legislation?concordats that the executive has. I do not think it is

(Lord Elis-Thomas) Not yet I think is the answer toanything other than informal through the
that. I believe that the simplest way of doing it isparliamentary system.
devolving by subject areas or allowing the Assembly(Lord Elis-Thomas) I am aware of a long running
to make subordinate legislation within thedebate about agricultural policy and especially about
framework of primary legislation being passed byanimal welfare. I do not know whether it is for me to Westminster for Wales, in other words giving thesay more on this at this stage but it certainly is an Assembly powers to make legislation by subordinateissue. It was an issue during the foot and mouth crisis means within the framework of the primaryand it has been an issue ever since. The interesting legislation which is being enacted by Westminster.

question is how this might be resolved by the UK That is the simplest way of doing it because that
Government and the Assembly. We are told, at least provides then CardiV Bay to have the permissive
in the devolution note we referred to earlier, that it is powers within the framework of the primary
not the intention to confer further powers by legislation. I do not think that has been suYciently
Transfer of Functions Orders but to do it by primary looked at. If you look across all the recent Bills and
legislation although I have yet to see that. the Learning and Skills Act, the Local Government

Act, the Care Standards Act—these are all 2000—the
29. Unless that issue is addressed formally at some Education Act 2002, the National Health Service

stage or by some process then there is a great Reform and Care Professionals Act and so on, it is a
diYculty in resolving it. variable geometry here, is it not, as between what is

(Lord Elis-Thomas) I think this is another area in available, what applies to Wales only, what is
which we can all co-operate, adopting the tone which England and Wales, what allows for flexibility, where
Martyn, the Chairman, set for this Committee. It is the regulatory powers are in relation to various
for UK parliamentarians, speaking as a very part- functions. I think therefore, because of the legislative
time one currently, to work with Assembly Members uncertainty which is basic to this kind of operation,
to show up inconsistencies and to show up unless and until there is a Wales Part, as John has
inadequacies in UK legislation as they aVect the always argued for, for a Bill, until there are clear
Assembly and to make it known to Government that principles as to how Wales is described and what
this is not acceptable and we look to you to help us applies in terms of legislation it will always be

diYcult for individual UK departments or for theto do that.
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Assembly here or indeed for parliamentary drafts VIII powers? Given that the decision was taken,

when the Government of Wales Act was passed, notpeople to be aware of any clear principles as to what
legislating for Wales means. Added to that, of course, to grant the Assembly primary legislative powers, is

there a danger that the granting of Henry VIIIthe fact that the Transfer of Functions Orders and
the Government of Wales Act provide for an uneven powers would represent the transfer of primary

legislation through the back door?transfer in the first place, it makes it impossible for
individual Members of Parliament, I would say, or (Lord Elis-Thomas) This obviously is the argument
certainly individual Assembly Members to know at against what we have set out here. What we have set
any given time what the Assembly’s powers are in out is the opportunity for greater legislative
any given policy field. I am not asking about the flexibility. When you are talking about Henry VIII
competence of oYcials and ministers to know what powers, they have been regularly used in the past to
the powers are because, if the rest of us do not, what allow ministers in Westminster to make the
chance have they got? equivalent of primary legislation, or at least to have

a broad executive brush, which comes down to the33. I think you have answered my second question.
same thing. When we make legislation here thatCan you point to any specific examples where it has
legislation is made by a democratic body with fullbeen achieved?
democratic scrutiny and if the National Assembly(Lord Elis-Thomas) These are diYcult questions
had broad permissive powers to make legislationfor me to field because in a sense I am not responsible
within the area of a Bill then that power would befor outcomes of legislation. Looking at it from the
exercised by a decision of a majority of an electedpoint of view of constitutional practice the answer is
body and therefore, in my view, has as great ano I think.
legitimacy in constitutional theory as any action
undertaken by a minister. The great hoo-ha about
Henry VIII powers in Westminster relates toAdam Price
ministerial activity in the field of primary legislation

34. To go back to Principle 5 my colleague Hywel without the scrutiny of Parliament. This is not what
referred to earlier, this principle does suggest that we are talking about here. This is a parliamentary
powers might be conferred by reference to the subject body which has the ability to scrutinise in a very
matter of a Bill. In that suggestion, if I understand it detailed way its own activity and the activity of any
correctly, there is some small definition of general ministers within it. So I would say that is a qualitative
powers for the Assembly. Is there a danger there diVerence of democratic principle and of
without a new settlement that we could add to the constitutional theory and practice between giving
confusion about what exactly are the range of powers permissive powers of broad legislative remit to an
of the Assembly? elected body and giving them to ministers.

(Lord Elis-Thomas) Well, yes, I think that getting (Dr Marek) I would like to argue that we should
an enabling clause even as a pilot, if you like as a not look at it as to whether we should give primary
constitutional experiment, within an Act to enable powers or not give primary powers but look at it on
the Assembly to use our secondary legislative a case by case basis. The Education Bill, for example,
framework to ensure the purpose of primary I do not know what the clauses are but something like
legislation for Wales in the area of the Bill which is 100 to 110 give the National Assembly Henry VIII
being prepared, those powers are worth asking for powers over the curriculum. Clause 110 simply says
because I think, for example, in education, and that the National Assembly can vary the previous nine or
is the only area because I am just thinking about ten clauses which are all to do with the curriculum
Hywel’s question, where there were successes in and the Welsh language and the culture. I would have
educational legislation that is where the greatest thought that we could all agree that that is a clear
diVerence appears. This is an historical fact back to case where we ought to have a general competence
the Welsh Intermediate Education Act 1889 which over the curriculum. It cannot be right for people in
established education diVerently in Wales for the first Whitehall to be able to decide questions pertaining to
time. So there are diVerences there which are more the curriculum and that they would get better
obvious but I do not see that there is any decisions there than if they were decided here: (a)
constitutional principle in terms of the present they would be decided democratically and (b) theyestablishment to use that term in allowing much would know a little bit more about it than they do inmore autonomy in, for example, education where the Whitehall. I would contend that here is an examplestructures are already established here in Wales and where Henry VIII powers are clear and that therewhere the diVerence in professions and even in the ought not to be any argument about them. Thereeducational ethos is quite evident. I am going into may be other areas and I would look out for thosepolicy issues now which is quite dangerous for a areas and where you think that there is a case inprocess person to work with. Westminster you should consider carefully giving us

those powers.
Mr Wiggin 36. Can I ask you about the ones which have

already happened and the Assembly already has35. Devolution Principle 6 suggests that it should
some Henry VIII powers, for example, under sectionbe permissible for the Assembly to be given powers
7 of the Local Government Act. How has the exerciseto amend or repeal primary legislation provided that
of these powers worked in practice?“the particular powers are justified for the purpose of

(Lord Elis-Thomas) As I said in answer to anthe eVective implementation of the relevant policy”.
earlier question, I am not copping out but I do notIs this not a rather broad test which could in principle

enable the Assembly to acquire quite extensive Henry want to set myself up as judicially reviewing myself
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or the Government of Wales or looking at legislative (Lord Elis-Thomas) I think the Rawlings principles

as agreed by the Assembly in plenary represent whatoutput. I do not think it is one for us. It is certainly
one that you should ask the relevant minister of the should be the basis to our current legislative process.

I think these are principles that we should be arguingGovernment of Wales about whether or not they
think that legislation is functioning eVectively. What for with the UK Government and to the extent that

we need to do that, not with our own GovernmentI will say, hand on heart, is that it was properly
scrutinised, really it was, when it went through here. here in Wales but with the Wales OYce, these

principles should form the basis of our activity for
the coming session. I think these principles should be

Mr Williams as clearly adhered to as soon as possible by all
practitioners of devolved legislation. I cannot say it37. Since the original Transfer of Functions Order,
stronger than that.further powers have been conferred on the Assembly

in a variety of ways: by amending the original Order;
by primary legislation; by amendments to the

Mr CatonGovernment of Wales Act; and indirectly by
amending the Acts which are listed in the Transfer of 39. Following on from that question about

identifying the Assembly’s powers, is there a case forFunctions Order. We have heard evidence of that
from the IWA. The Law Society has described the a Consolidation Bill to codify the Assembly’s

powers?result as “a rapidly expanding and incoherent mass
of statutory powers with no overarching logic.” (Lord Elis-Thomas) I would say not yet.
What is your view of Wales Legislation On-line, the (Dr Marek) They change every time you pass a
project to maintain a comprehensive, codified guide piece of legislation.
to the Assembly’s powers? Is it the kind of project Mr Caton: I am very grateful for that answer. I am
that the Assembly itself or central Government a member on the Joint Committee and it is quite a
should be undertaking? tedious process consolidating Bills, so I am grateful

(Lord Elis-Thomas) This project, of course, is that you have put that oV for today.
associated with the name of my very independent
adviser, who I understand you may be speaking to

Dr Francislater. I think the work that the CardiV Law School
has done in this area is of great service to us. I 40. Is there any impediment that you can see to
personally believe it is important that that sort of Parliamentary Counsel adopting only one method
project does happen outside of the parliamentary for conferring powers on the Assembly, rather than
bodies themselves because it allows assured the several which they use at present? Which method
independence of the activity. It has been a massive should it be?
undertaking. Certainly I find it extremely useful on a (Lord Elis-Thomas) We have made representations
daily basis. It obviously needs to be properly funded to the Modernisation Committee and to the Leader
but I think that this should be seen as an independent of the House and, indeed, to the House of Lords
academic legal exercise which serves both the Committee on the Constitution, on these matters.
profession in Wales and the profession outside and (Dr Marek) We should send you copies I think, if
serves all the parliamentary bodies involved. that would be helpful. As the Presiding OYcer has

(Dr Marek) Under our Standing Order 30 the already mentioned, it should not be by Transfer
Presiding OYce must publish all legislation other Order it should be by direct primary legislation.
than legislation which is printed by the Stationery (Mr Jones) I think there is a lot of merit to be said
OYce that is received by us. We have not been for greater consistency in the terminology of primary
receiving a lot of information from the executive, legislation. For the outsider it can be rather
however we are going to put this right. The Presiding confusing if you refer to the “appropriate minister”
OYce will have its own website this side of Christmas in one Act and refer to the “Secretary of State” in
and I look to a great improvement in the list of another Act and then have another provision saying
legislation, not just by date order but to make it user “with reference to the Secretary of State there should
friendly so that any person in Wales can easily look be substituted reference to the Assembly”. I think
at legislation and find out whether in a particular there needs to be good reason for utilising diVerent
area there has been a debate by the National terminology.
Assembly or not. Legislation, of course, is not just Chairman: Any more questions from my
Statutory Instruments, it is circulars, it is directions, colleagues? No. Is there anything that you would like
it could be letters to chief executives of councils, to add? No. It has been a very useful session, thank
occasionally they are constrained to do something. you very much. I hope we will get something in the
That is also legislation. It is not an easy topic to get long term which will find a way forward, although I
round but we are at present attempting to do it. have my doubts. As you say, once we codify and once

we get the legislation changed something else will38. Should there be an “overarching logic”
governing the allocation of powers to the Assembly? move further along the line and we will be back where

we started. I think most of us would agree that it is aDo the Rawlings principles represent the basis for
this or is there something much more detailed process and not a one-oV. Thank you very much.
required?
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Memorandum submitted by Wales Legislation on-line, CardiV Law School

LAW MAKING IN WALES: WALES LEGISLATION ONLINE

1. Introduction

Ron Davies famously described devolution as “a process not an event”;1 more recently, his successor as
Secretary of State for Wales, Paul Murphy MP, spoke of the first three years’ implementation of the
Government of Wales Act 1998 (GOWA) as “evolution, not revolution”.2 As conceived by GOWA, executive
devolution meant that the “single legal personality”3 that is the National Assembly for Wales (NAW) would
perform the functions both of Whitehall and Westminster. But it was clear before 1 July 1999 that the de jure
coalescence of the executive and the legislative function would be diYcult, if not impossible, to maintain in
fact.4 And so it has proved: “the constitutional history of the Assembly’s opening period was dominated by
an emphatic rejection of this mode of operation.”5 Within three years NAW has assumed the customary garb
of parliamentary government, even if its present corporate status means that there can be no constitutional
separation of powers.6 The initial limiting conception of the role of the Assembly’s Presiding OYcer has been
transformed, now holding a position equivalent to the Speaker, its deliberative, scrutiny and legislative
functions serviced by a cadre of oYcials discharging responsibilities which would be familiar at Westminster.
The Assembly Secretariat, responsible for the formulation, promotion and implementation of policy,
comprises Ministers, not Assembly Secretaries, and the Executive Committee (comprising those former
Secretaries) is now the Cabinet of the newly styled Welsh Assembly Government which came into being on
1 March 2002.7

2. Devolutionary Technique

2.1 The Government of Wales Act 1998

Whatever the successes and failures of NAW’s deliberative process,8 its legislative product is confined,
unlike the devolution settlements in Northern Ireland and Scotland,9 to secondary legislation.10 This power is
conferred by GOWA in a manner that is both unique and complex. Under the Scotland Act 1998, the Scottish
Parliament’s legislative competence is coterminous with the devolved subject areas, unless excepted by
Schedule 5 to the Act.11 There may be boundary disputes (devolution issues), but there is a boundary. By
contrast, GOWA itself provides little clue as to what functions may be exercised by the Assembly. There is
a small group of disparate powers in sections 27, 28 and 32 relating to its ability to reorganise health and
certain other statutory bodies in Wales, and to do anything which may assist matters relating to culture, sport,

1 Devolution: A Process not an Event (Institute of Welsh AVairs, 1999).
2 Devolution: the View from Whitehall and Torfaen (Welsh Governance Centre, CardiV University, 2002).
3 W. Roddick QC, Counsel General, National Assembly for Wales, Crossing the Road (Law Society of Wales, 1999). On the Act

and some background, see K Patchett, “The New Welsh Constitution: the Government of Wales Act 1998” in J B Jones and
J Osmond (eds), The Road to the National Assembly for Wales (Institute of Welsh AVairs, 2000), 229–264; D Miers (ed),
Devolution in Wales: Public Law and the National Assembly (Wales Public law and Human Rights Association, 1999); L
McAllister, “The Road to CardiV Bay: the Process of Establishing the National Assembly for Wales” (1999) 52 Parliamentary
AVairs 634–648.

4 J Osmond, “The Enigma of the Corporate Body” in J B Jones and J Osmond (eds), Inclusive Government and PartyManagement
(Institute of Welsh AVairs, 2001), 1–23; R Rawlings, “The New Model Wales” (1998) 25 J L S 461–509.

5 J Osmond, “Emergence of the Assembly Government” in in J B Jones and J Osmond (eds), Building a Civic Culture (Institute
of Welsh AVairs, 2002), xvii.

6 NAW’s civil service was not devolved; its civil servants remain within the Home Civil Service. Reflecting its corporate status,
NAW’s Permanent Secretary is responsible for both its legislative and executive functions. See M LaYn, “The Engine Room”
in Jones and Osmond (eds), Building a Civic Culture, op cit, 33–55. The Assembly Review of Procedure (2002) recommended
rejection of the Assembly’s corporate status. Following its report, the First Minister, Rhodri Morgan, announced In April 2002
the establishment of an independent Commission to review the Assembly’s powers and electoral arrangements. It is chaired by
Lord Richard and commenced work in July 2002. See the National Assembly website, www.wales.gov.uk.

7 The modified configuration and associated functions have their origins in two internal reviews; National Assembly for Wales,
Arrangements for Making the OYce of the Presiding OYcer More Independent (2000), and Assembly Review of Procedure, op
cit Lord Elis-Thomas, A New Constitution for Wales? (Welsh Governance Centre, CardiV University, 2000); R Rawlings,
Towards a Parliament—Three Faces of the National Assembly for Wales (University of Wales, Swansea, 2002).

8 See National Assembly, Assembly Review of Procedure, op cit, and R Hazell, The Dilemmas of Devolution: Does Wales Have an
Answer to the English Question? (Welsh Governance Centre, CardiV University, 2001).

9 See generally, v Bogdanor, “Devolution and the British Constitution” in D Butler, v Bogdanor and R Summers (eds), The Law,
Politics and the Constitution (Oxford University Press, 1999); N Burrows,Devolution (Sweet and Maxwell, 2000); R Hazell (ed),
The State and the Nations (The Constitution Unit, 2000); A Trench (ed), The State of the Nations 2001 (The Constitution Unit,
2001); S Henig (ed), Modernising Britain: Central, Devolved, Federal? (The Federal Trust, 2002); J Hopkins, Devolution in
Context: Regional, Federal and Devolved Government in the European Union (Cavendish, 2002).

10 The procedures governing the making of Assembly subordinate legislation are both novel and complex, designed to promote
inclusivity and transparency. The Standing Orders governing the Legislation Committee have undergone substantial reform;
see J Williams, “The Assembly as a Legislature”, in Jones and Osmond, Building a Civic Culture, op cit, 1–16, pp 7–11.

11 The UK Parliament retains the power to make laws for Scotland on devolved matters. See A Page and A Batey, “Scotland’s
Other Parliament: Westminster Legislation on Devolved Matters since Devolution.” [2002] Public Law 501–523.
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historic buildings and the Welsh language;12 in addition, there is a power in section 40 enabling the Assembly
to carry out functions which are supplementary to its substantive functions, but these are nowhere to be seen
in the Act.

The potential scope of the Assembly’s initial functions is contained in Schedule 2. This lists 18 “fields”
within which existing ministerial powers contained in primary and secondary legislation may be transferred
to the Assembly under the first Transfer of Functions Order. Although these “fields” mirror the devolved
subject areas in the Scotland Act, GOWA does not confer any general legislative competence within them.
By section 21, GOWA provides that NAW can only exercise functions where they are expressly given to it
by or under the Act, or by or under legislation enacted since the coming into being of the Assembly in May
1999. Unlike the Scottish Parliament (or the Northern Ireland Assembly), NAW has, therefore, no general
(secondary) legislative competence within the “fields” of, for example, agriculture, education, health or
transport, but only discrete functions within them conferred in a manner provided by section 21; that is,
primarily by means of Transfer of Functions Orders made under section 22 and in post-devolution primary
legislation. The boundaries of NAW’s legislative competence are not, therefore, coterminous with GOWA’s
“fields”, but only with the much narrower confines of each individually transferred function. Until a complete
analysis is undertaken of all the sources of such transfers (which includes, in addition to Transfer of Functions
Orders and current and proposed primary legislation, subordinate legislation made under the primary
legislation listed in the first Transfer of Functions Order made in 1999, discussed below), it will, literally, be
impossible to say exactly what is the total of functions, and therefore the full scope of NAW’s competence.
By any measure, this is a remarkable outcome of executive devolution. It is the accurate and comprehensive
identification of these functions with which this note is principally concerned.

2.2 Transfer of Functions Orders

“The initial powers transferred to the Assembly under the first Transfer of Functions Order were essentially
the ministerial functions exercised by the Secretary of State for Wales prior to devolution.”13 Like any other,
the Secretary of State for Wales is a member of the collective oYce of the Secretary of State, “one and
indivisible, with the consequence that each Secretary of State is capable of exercising any of the functions of
the departments that make up the oYce (other than functions conferred on a named Secretary of State).”14

Because there were no settled principles as to the division of powers between CardiV and Whitehall, it was
therefore not possible to say that the Secretary of State for Wales had responsibility for any subject area as
a whole. In many cases, for example, education, transport, health and the environment, ministerial powers
were exercised by and between diVerent Secretaries of State in relation to Wales, sometimes solely, sometimes
together and sometimes in consultation. None of this distribution of competencies was recorded save in
agriculture, occasioned by the statutory appointment of a separate Minister. These competencies were often
set out in detailed Transfer of Functions orders made under the Ministers of the Crown Acts 1964 and 1975.
What executive devolution has required is the explicit recognition in legislation of the entire division of
functions between Whitehall and CardiV. Their explication is to be found, first, in the Transfer of Functions
Order 1999.15

This transfers powers to the Assembly by listing every relevant Act of Parliament, not by subject area, but
by regnal year. In two thirds of the Acts listed, only some powers are transferred. Sometimes exceptions are
expressed verbally and not numerically. A considerable number of powers can only be exercised by the
Assembly with the consent of, or after consultation with, a central government Minister; sometimes the
Minister can exercise a power concurrently with the Assembly. Apart from a specific reference to 51 statutory
instruments, the 1999 Order does not attempt to set out the distribution of ministerial and Assembly functions
in the subordinate legislation made under the Acts that it lists. Instead, the Order contains a general provision
to the eVect that ministerial powers in the subordinate legislation are transferred to the Assembly to the same
extent as the enabling powers under which that legislation is made. Much of the subordinate legislation is
made under Acts where only certain powers are exercisable by the Assembly. It will be plain that the exact
identification of the powers contained in this subordinate legislation which are exercisable by the Assembly
is, as it is with their identification in the primary legislation listed in the 1999 Order, a time-consuming and
complex task.16

12 The general obligation to provide bilingual texts of oYcial documents is unique within the United Kingdom devolution
settlement. Section 122 of GOWA provides that in the interpretation of Assembly legislation, the English and Welsh texts “shall
be treated for all purposes as being of equal standing.”

13 J Williams, “The Assembly as a Legislature”, in Jones and Osmond, Building a Civic Culture, op cit, 1–16, p 8.
14 T Daintith and A Page, The Executive in the Constitution (Oxford University Press, 1999), p 33.
15 The National Assembly for Wales (Transfer of Functions) Order 1999 SI 1999/672.
16 For a detailed account of these diYculties, see D Lambert, “Legal Wales: Its Past, Its Future” (2001) 1 Welsh Legal Historical

Society 167–181.
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2.3 Primary legislation

The initial Transfer of Functions Orders have gradually been superseded by primary legislation as the
means by which functions are transferred to the Assembly,17 but with no major diVerence in approach. Keith
Patchett, for example, notes: “considerable additional powers have been given by legislation enacted since
the Government of Wales Act came into force. These have shown little consistency in the ways they have been
conferred, particularly those that were worked on before the Assembly was fully operational.”18 DiVusion is
evident, for example, in the Education Act 2002. It is necessary to read each section in order to ascertain
whether it gives a power to the Assembly or to the Secretary of State to exercise both for England and for
Wales. There is no general provision in a composite section in the Act which sets out in one reference the
powers which are exercisable by the Assembly.19 The accretion of its powers continues to be by discrete
allocation, with no overall attempt being made to simplify their structure.

3. Remedies

Leaving aside the major political question, should the National Assembly be given primary legislative
powers,20 two remedies to a clearer understanding of the Assembly’s legislative competence may be identified.
The first is longer term, and is also a political issue: the arrangements for the Assembly’s engagement with
Whitehall and Westminster as to the content of Bills. The second already exists, and is the core reason for
this note.

3.1 Engaging with Whitehall and Westminster

“It is scarcely surprising that in the first years of the National Assembly for Wales its working relations
with Westminster and Whitehall have not always been straightforward.”21 As with Scotland and Northern
Ireland, these relations are in important respects governed by the non-binding Memoranda of
Understanding, concordats and Devolution Guidance Notes.22 Space does not permit an extensive
consideration of these complex and highly significant constitutional documents;23 for present purposes, it is
suYcient to note that they deal with such key matters as the selection of Welsh-related Bills in the legislative
programme, consideration of policy options for Bills aVecting the Assembly, the implementation of that
policy in the Bill, and alterations during its parliamentary stages.

In all of these respects, the view in CardiV is one of varying degrees of disappointment.24 Of the four
requests which the Assembly made via the Secretary of State (who has a statutory duty under section 31 of
GOWA to consult the Assembly about the Government’s legislative programme and responsibility under the
Guidance Notes to negotiate a place for them on the programme) for Wales-only Bills in the 2000–01
Parliament, one was enacted.25 The UK government consults the Assembly but is not bound to accept its
views. Because of the government’s requirements for confidentiality in agreeing the Queen’s Speech, that
consultation is confined to the Assembly Cabinet; in the event, much turns on the Secretary of State’s
receptivity to the Cabinet’s concerns, and his willingness to engage Whitehall departments on its behalf. On
the preparation of a Bill aVecting Wales, paragraph B5 of the Wales OYce Concordat provides that
Parliamentary Counsel will not accept instructions directly from the Assembly, and it is a matter for the lead
department whether an Assembly oYcial is included in the Bill team.26 Of measures enacted in 2002, Patchett

17 The National Assembly for Wales (Transfer of Functions) Orders 2000 SI 2000/253, 2000 SI 2000/1829; 2000 SI 2000/1830; 2001
SI 2001/3679. The transfers operate in both directions: SI 2000/1812 transferred functions back to MAFF.

18 K Patchett, “The Central Relationship: the Assembly’s engagement with Westminster and Whitehall”, in Jones and Osmond,
Building a Civic Culture, op cit, 17–29, 25.

19 By contrast, see the Learning and Skills Act 2000 whose Part and section headings give clear indication of their application
to Wales.

20 National Assembly for Wales, Assembly Review of Procedure, op cit;R Rawlings, “Quasi-Legislative Devolution: Powers and
Principles” (2001) 52 NILQ. 54–81.

21 Patchett, in Jones and Osmond, Building a Civic Culture, op cit, 17–29, 17. See also M LaYn, A Thomas and A Webb,
“Intergovernmental Relations after Devolution: the National Assembly for Wales” (2000) 71 Political Q 223–233.

22 Memorandum of Understanding, Cm 5240 (2001); Concordat between the Assembly Cabinet and the Wales OYce (9 January
2001), and Cabinet OYce, Devolution Guidance Notes 1, 4 and 9. All are available on the Assembly’s website, op cit.

23 See further, R Rawlings, “Concordats of the Constitution” (2000) 116 LQR 257–286.
24 See Assembly Review of Procedure, op cit, and commentary by Patchett, in Jones and Osmond, Building a Civic Culture, op cit,

and J Williams, “The Legislative Process” in Nations and Regions: The Dynamics of Devolution (Constitution Unit, Quarterly
Monitoring Report, February 2002), pp 32–38.

25 Children’s Commissioner for Wales Act 2001; see K Hollingsworth and G Douglas, “Creating a children’s champion for
Wales?” (2002) 65 MLR 58–78. NAW has proposed eight measures for 2002–03; J Williams, “The Legislative Process” in
Nations and Regions: The Dynamics of Devolution (Constitution Unit, Quarterly Monitoring Report, May 2002), pp 31–34.

26 There is as yet no consistent pattern. Reviewing the immediate post-devolution measures, Patchett in Jones and Osmond,
Building a Civic Culture, op cit, p 22 notes that such participation “appears not to have occurred.” On the other hand, oYcials
from the OYce of Counsel General in the Welsh Assembly Government did contribute to the draft NHS (Wales) Bill, which
was published in May 2002 in accordance with the pre-legislative scrutiny arrangements of the Commons’ modernisation
programme, and to the Education Act 2002.
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concludes that in the allocation of additional powers, “clarity in distinguishing the Assembly’s powers has in
a number of cases given way to the overall structural demands of the legislative scheme.”27 It is against this
background that the Assembly’s Review of Procedure Group, which reported in February 2002,
recommended adoption of measures enabling it to influence Westminster primary legislation more eVectively.
Amongst his other suggestions, it also adopted Rick Rawlings’ recommendation that agreement should be
reached with central government for the acquisition by the Assembly of any and all new powers in a Bill where
these relate to its existing responsibilities.28 It remains to be seen what view the Lords Select Committee on
the Constitution, which, at the time of writing, had taken evidence in CardiV in pursuit of its enquiry,
Devolution: inter-institutional relations in the United Kingdom, will take of these matters.29

3.2 Wales Legislation on-line

It was apparent to the authors (and to many others, not least in the legal profession and the Assembly),
that with the coming into force of the first Transfer of Functions Order in 1999, a structured analysis would
need to be undertaken of its provisions, in turn to be applied to transfers made under subsequent primary
legislation, if a clear statement of the exact powers exercisable by the Assembly were to be publicly accessible.
The “fields” framework of Schedule 2 to GOWA, together with the nature of the general subordinate
legislation which the Assembly started to make in the latter part of 1999, indicated that it was necessary to
construct the analysis by reference to the powers which the Assembly was in practice using. This indication
became more persuasive as the results of the exercise of its powers became evident; in essence, subordinate
legislation in Wales and England diVers to the extent that the Assembly has powers to make it. Post-
devolution legislation for which the Assembly is given commencement powers is coming into force at diVerent
times in Wales and in England; also, the contents and the timing of subordinate legislation can be quite
diVerent. Whereas only a very few of the first 200 statutory instruments made by NAW diVered in substance
from their English equivalents, of the 230 enacted in 2001, some 35 per cent were “either unique to Wales or,
where they paralleled similar legislation passed in England, involved significant diVerences in drafting
reflecting Welsh circumstances.”30

In March 2002 CardiV Law School launched a new website, Wales Legislation on-line: www.wales-
legislation.org.uk. Substantially funded by a grant from the Arts and Humanities Research Board, the
website precisely identifies the Assembly’s powers using the 18 GOWA fields as the analytical framework.

The analysis diVerentiates:

— powers which the Assembly exercises exclusively in Wales;

— powers which it can only exercise subject to some central government involvement; and

— powers which are only exercisable by central government in Wales.

General statutory instruments are classified by reference both to:

— the enabling powers under which the legislation is made; and

— whether it was the Assembly or central government which made the legislation.

Work is proceeding on the analysis of the Assembly’s powers transferred by general subordinate legislation
made prior to May 1999 under the enactments listed in the first Transfer of Functions Order. The website is
updated weekly and is the only known source of information which sets out in one comprehensive source the
Assembly’s current powers and the general subordinate legislation which it is making. It is free to any user,
from whom the team would be pleased to receive comments on how it may be improved.

David Miers and David Lambert31

27 September 2002

27 Patchett, id.
28 R Rawlings, “Quasi-Legislative Devolution: Powers and Principles”, op cit.
29 House of Lords, Select Committee on the Constitution,Devolution: inter-institutional relations in theUnited Kingdom (2001–02).
See also the earlier enquiries by the Commons Procedure Committee, The Procedural Consequences of Devolution (1998–99;
HC 185) into the impact of devolution on Westminster-devolved bodies, and by the Welsh AVairs Select Committee,TheWork
of the Committee Since Devolution (2000–01; HC 81).

30 W Roddick, QC, the Counsel General, quoted in Williams, “The Legislative Process” in Nations and Regions: The Dynamics
of Devolution (Constitution Unit, Quarterly Monitoring Report, May 2002), p 34.

31 Respectively, Professor of Law, CardiV Law School, and Legal Advisor to the Presiding OYce of the National Assembly for
Wales. We are grateful to Marie Navarro and Keith Patchett for their comments on an earlier draft.
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Supplementary memorandum submitted by Wales legislation on-line, CardiV Law School

THE LEGISLATIVE PROCESS AS IT AFFECTS WALES

Introduction

The purposes of this submission are to analyse and exemplify the main areas of diYculty in the accurate
identification of the Assembly’s functions. It details the general comments made in our earlier submission,
Law making in Wales: Wales legislation on-line. Following a summary of the nature of executive devolution
and of the nature of the questions that are addressed here, this submission considers five matters:

1. The Transfer of Functions Order 1999.

2. Post TFO Acts.

3. Commencement Orders.

4. Statutory Instruments made under post-1999 Acts.

5. Examples of subject area competence.

Preliminary: The Nature of Executive Devolution

Unlike the Scotland Act 1998, which transferred general legislative and ministerial competence in the
devolved areas respectively to the Scottish Parliament and the Executive, save where excepted by Schedule
5, the Government of Wales Act 1998 provided only that discrete powers could be transferred by Order or
by primary legislation. Whereas, for example, the Scottish Parliament has a general (primary) legislative
competence in agriculture (unless excepted), the Assembly has only those individual powers within the “field”
of agriculture (GOWA, Schedule 2) that have been transferred to it. To use the analogy of a jigsaw puzzle,
in Scotland there is a picture of the full puzzle (for example, agriculture), from which some pieces may be
removed. In Wales, by contrast there is no picture; only pieces. There may be a Minister for Health (formerly
an Assembly Secretary) in the Welsh Assembly Government, but unlike her counterpart in Scotland, she does
not exercise ministerial functions in respect of the whole of health, but only those functions that central
government has allocated to the Assembly.

Political and Legal Questions

Our concern is with how, and not what, functions are transferred to the Assembly. Whether a function is
to be transferred is a political question. Nevertheless, it should be recognised that the consequences of the
political choice can create what, in law, appear anomalous or awkward legal questions for the Assembly. For
example, sections 64 and 65 of the Road TraYc Regulation Act 1984 concern the information that may be
placed on road signs. The TFO transfers to the Assembly power to prescribe a variant on a road sign as is
provided by section 64. That transfer does not extend to the variation of any sign of a type prescribed by “the
Ministers” and carrying words in English, being a variant identical with a sign of that type for the substitution
or addition of words in Welsh. The Assembly cannot therefore decide what information is to be placed on
road traYc signs, although it can decide what the Welsh version will be of the information that is prescribed
by the Minister. Who should decide what information goes on road signs is clearly a political question; but
in the distribution of powers there is a perhaps a need for their allocation to be reconsidered and redistributed.

1. The Transfer of Functions Order 1999

1.1 The eVect of transfer to the Assembly

We consider in this section the legal eVect of the transfer of functions made under the TFO, using three
groupings: the transfer of all functions in an Act or section(s), the transfer of functions to be exercised with
central government, and the transfer of functions with exceptions. Within group three is a further category,
the transfer of exceptions to exceptions. There is, therefore, a wide variety of possible permutations of
transfers (with or without the involvement of central government), exceptions and sub-exceptions. A number
of illustrative examples are given.

Group One: the transfer of all functions in an Act or section(s)

1. All functions in the named Act are transferred:

— Animal Health and Welfare Act 1984.

2. All functions in specific sections in the named Act are transferred:

— Cycle Tracks Act 1984, s 3.



minutes of evidence taken beforeEv 16

21 October 2002] [Continued

Group Two: the transfer of functions to be exercised with central government

3. The transferred functions are to be exercised with the consent of central government:

— Food and Environment Protection Act 1985, sections 8(9), 16(2) and 18(4) (Treasury consent).

— Local Government and Housing Act 1989, section 80 (consent of the Secretary of State).

4. The transferred functions are to be exercised concurrently with central government:

— Road TraYc Regulation Act 1984, s 128: power to hold enquiries.

— Food and Environment Protection Act 1985, functions under sections 1(1), 3(1) and (2), 13, 14(2)
and (3), 17 and paragraphs 4 to 6 of Schedule 5 exercisable by the Assembly concurrently with any
Minister of the Crown by whom they are exercisable.

5. the transferred functions are to be exercised jointly with central government:

— This is particularly the case with a number of agriculture functions.

Group 3: transfer of functions with exceptions

This group is more complex. There are diVerent ways in which the exception may be eVected. In addition,
some transfers involve exceptions to exceptions. We deal with each category in turn.

Group 3A: simple exceptions

The most straightforward is a statement of the excepted section, subsection or Schedule. They may also be
eVected by reference to a specific function, functions exercisable by central government, by reference to an
area of Wales (and, in certain circumstances, England), or by reference to the matter to which the function
relates. This last formulation is similar to the drafting practice of referential amendment, which requires the
interpreter to work out what is being amended, or, in this case, transferred or excepted. The first four
formulations (6–9) resemble textual amendment, in that the interpreter is told directly what has been
transferred or excepted.

6. Exception by reference to specified parts of the Act:

— Building Act 1984, except sections 1, 2, 3(1), 6, 8(2), (3) and (6), 11 to 13, 14, 16(9), 17 and 19(7).

— Agricultural Holdings Act 1986, except paragraph 4(1)(a) of Schedule 12.

7. Exception by reference to a specified function:

— Building Act 1984, except section 20(5) so far as it relates to the function of prescribing the time and
manner of appeals.

8. Exception by reference to functions exercisable by central government:

— Food and Environment Protection Act 1985, except the functions of the Minister of Agriculture,
Fisheries and Food under sections 16 and 18 and paragraphs 1 to 3 of Schedule 5.

— Food Act 1984, the functions of “the appropriate Minister” under section 68 other than so far as
they are exercisable by the Secretary of State for Wales.

9. Exception by reference to area:

— The Water Industry Act 1991 transfers functions to the Assembly “in relation to the Dwr Cymru
water and sewerage undertaker and its area of appointment”—this includes parts of Herefordshire.
This is recognised in GOWA section 44(4)(b) where there is a reference to the Assembly exercising
subordinate legislative powers in relation to “an English border area.”

10. Exception by narrative description of the function:

— Food and Environment Protection Act 1985, functions under Part II so far as exercisable in relation
to matters concerning or arising from the exploration for, or production of, petroleum.

Group 3B: exceptions to exceptions

— Building Act 1984, except sections 20(10), 38(1), 43(3), 44, 47 to 49, 50 (except subsections (2) and
(3)), 51 to 58, 92, 120 and Schedules 1 and 4.

— Industrial Development Act 1976: the TFO 1999 provides “Nothing is transferred in this Act, but
it is directed that . . .” and then lists those exceptional functions which are transferred.



the welsh affairs committee Ev 17

21 October 2002] [Continued

1.2 Transfers without subject areas

Every transfer is a discrete allocation. As transfers to do with the same devolved subject matter accumulate,
they can, to assist an understanding of the Assembly’s powers, be categorised as belonging to one of the 18
“fields” specified in Schedule 2 to GOWA (as we have done with Wales legislation online). But this cannot
in law be equated with the competence in their subject areas that is exercised by the Scottish institutions. To
adopt the distinction used in French public law, the Scotland Act 1998 confers competence generale on its
institutions. GOWA confers competence limitee on the body corporate that is the Assembly. As we have
noted, the nature of the devolution settlement in each case is pre-eminently a political question, but the
systemic or structural consequences of the choice that is made has a direct impact on the ease with which users
can determine the Assembly’s powers.

It should be noted that the Schedule 2 fields in GOWA were included only for the purpose of the making
of the first TFO. Because they have no underlying subject area rationale, transfers to the Assembly will, as
noted earlier, present apparent anomalies within these fields, even allowing for its lack of general competence
within them. For example, in the Schedule 2 field, “Transport”, three consecutive instruments were made by
central government in 2001. These broadly concern the condition and testing of public and privately owned
motor vehicles. Two of them were made under the Road TraYc Act 1988 (the Motor Vehicles (Tests)
(Amendment) Regulations 2001 (No 1648) and the Goods Vehicles (Plating and Testing) (Amendment)
Regulations 2001 (No 1650)). It may be noted that other functions under this Act are devolved to the
Assembly. The third instrument, which is the second in this sequence, (the Public Service Vehicles (Conditions
of Fitness, Equipment, Use and Certification) (Amendment) Regulations 2001 (No 1649)) was made under
the Public Passenger Vehicles Act 1981 under which no functions are devolved. For the user not privy to the
decision that was made in Whitehall to allocate them in this way, this distribution of closely related functions
within one of the GOWA fields is not readily comprehensible. This apparent lack of consistency in dealing
with related matters is one obstacle to the task of identifying what are the Assembly’s functions. The user can
never assume that what are apparently related matters within the GOWA fields will be treated similarly for
devolution purposes. As with the other 17, a user who wished to determine exhaustively what powers the
Assembly has within the field, transport, would have to examine:

(a) the initial and any subsequent TFOs;

(b) any post 1999 Acts of Parliament dealing with transport; and

(c) all statutory instruments made under the Acts positively identified in (a) and (b).

Nor is it generally recognised that by virtue of article 3 of the initial TFO, all of the powers contained in
the secondary legislation made under the Acts which it lists were also devolved to the extent that the primary
legislative powers were devolved. It is impossible to say exactly how many statutory instruments or powers
this transfer comprises, nor which of them has been amended or revoked.

1.3 Agriculture: a special case

Unlike all other Acts in the first TFO where powers are listed by reference to Parts or (sub) sections of those
Acts, the powers in the Agriculture Acts passed before 1980 are only described by a general reference to the
powers which the Secretary of State for Wales had under the TFOs made under the Minister of the Crown
Acts. This means that it is necessary to look at the original TFOs that transferred powers in agriculture to
the Secretary of State. There are considerable complexities here; for example Article 3(1) of the TFO (Wales)
1969 SI 1969 No 388.

1.4 Postscript: functions exercisable by central government with the Assembly

Functions in respect of Wales retained by central government may have to be exercised with the consent
of, or after consultation with the Assembly. These diVerent forms of common action may be found in the
same Act. For example:

— Race Relations Act 1976, section 71(B)(2): the Secretary of State must consult the Assembly before
making an order under section 71(2).

— Race Relations Act 1976, section 71(B)(3): the Secretary of State must obtain the consent of the
Assembly before making an order under section 71(2).
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2. Post Transfer of Functions Order Acts

2.1 New Legislation: General

The patchwork transfer of functions evident in the initial TFO for the most part continues in subsequent
TFOs made under GOWA. The Assembly is also given competencies under section 2(2) of the European
Communities Act 1972 and by primary legislation enacted since 1999. In the case of section 2(2), the
Assembly’s enabling powers are expressed by reference to subject area (section 5.1(b) below). In relation to
primary legislation enacted since 1999, we give two detailed examples below (section 2.3).

The question considered here is whether, instead of these discrete allocations, it would be desirable for there
to be a general provision in primary legislation where new functions are transferred, making that transfer.
This can be done for Scotland because of the nature of the devolution settlement, which transferred general
competence in subject areas, save for those excepted under Schedule 5. Thus post 1998 Westminster primary
legislation dealing with matters devolved to Scotland shall, for some purposes, be deemed to have been
enacted prior to 1999. This means that the subject matter in question, for example, in the Water Act 1999, is
automatically a matter for Scotland.

This device is not possible under the Welsh devolution settlement, as the Assembly has no general
competencies in any subject area. There are two devices which could be used to assist clarity in what is
transferred to the Assembly. The first would be the inclusion of a general provision to the eVect: “Every
reference in this Act to the Secretary of State is a reference to the National Assembly for Wales, except . . .”.
A limited example of such provision is section 150 of the Learning and Skills Act 2000 (below, section 2.2(b)).
More radical is a section which, following the sections applying to England, provides that “the National
Assembly for Wales may make such orders as it considers necessary to implement the objects in this Act.”
This is the kind of framework formula that many envisaged would follow from the proposals for devolution
made in the White Paper. Conventions about the manner in which transfers are to be expressed would pre-
eminently be a matter for the Concordats or Memoranda of Understanding.

2.2 New and Amended Functions: General

An increasingly important matter is the eVect of amendments in post 1999 primary legislation on Acts listed
in the TFO which transferred functions to the Assembly. Three main possibilities arise:

(a) Any amendment to the transferred section (or subsection) is likewise an amendment to the Assembly’s
functions under that section (or subsection).

(b) Where the Act listed in the TFO transferred functions to the Assembly subject to exceptions, a new or
an amended function is transferred to the Assembly unless it falls within those exceptions (this may be more
complex where the transfer involved exceptions to exceptions).

(c) Where the post 1999 Act amends the Act listed in the TFO by the addition of a new section, or a
subsection to a section which was not transferred, that new function is not transferred unless the Act so states.

2.3 Particular Transfers: Two Examples

The Local Government Act 2000 and the Learning and Skills Act 2000 demonstrate two diVerent ways in
which functions may be transferred. In terms of clarity for the user, the Learning and Skills Act 2000 is a
helpful model.

(a) Local Government Act 2000.

This Act contains 109 sections and six Schedules. Within Part VI section 106 (Wales) provides:

Wales. 106.—(1) In their application to Wales—
(a) Part II (but not section 44 or paragraph 7 of Schedule 1),
(b) Part IV, and
(c) section 105(2),

Have eVect as if for any reference to the Secretary of State there were substituted a reference to
the National Assembly for Wales.

(2) Section 105(5) to (7) does not apply to an order or regulations under this Act which is made
by the National Assembly for Wales.

(3) Any reference in Schedule 1 to the National Assembly for Wales (Transfer of Functions)
Order 1999 to an Act which is amended by this Act is to be treated as referring to that Act as
amended by this Act.

(4) Subsection (3) does not aVect the power to make further Orders varying or omitting that
reference.
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This section summarises the application to Wales of only some of its Parts; Part I for example makes its
own provision. Only in the case of Chapter III of Part III is there an explicit reference to Wales (Chapter III:
Investigations etc, Wales). It is therefore necessary to work through the entire Act to identify what functions
are transferred. That exercise yields four groups:

— Functions which the Assembly may exercise independently of central government.

— Functions which the Assembly shares with central government.

— Functions which central government exercises with the consent of the Assembly.

— Functions which central government exercises in relation to Wales.

The exercise also shows that some aspects of some sections fall into more than one of these groups; in
particular, sections 2–5 fall into one or more of these four groups.

Functions which the Assembly may exercise independently of central government

Sections 2, 3, 5, 6, 7, 11, 13, 17–20, 22, 25, 30, 32–36, 41, 45, 47, 49–50, 53–54, 68, 70, 73, 75–77, 81–82,
86–88, 93, 100–101, 105, 108.

Functions which the Assembly shares with central government

Sections 3, 4, 82, 93, 100–101.

Functions which central government exercises with the consent of the Assembly

Sections 5, 6, 9, 49–50, 82.

Functions which central government exercises in relation to Wales

Sections 5, 6, 44, 49–50, 53–54, 82.

(b) Learning and Skills Act 2000

This Act contains 156 sections and 11 Schedules. Section 150 provides—

General 150.—(1) Where this Part of this Act confers a function on the Secretary of State (whether by
Wales. amendment of another Act or otherwise)—

(a) the function shall be exercisable in relation to Wales by the National Assembly for
Wales, and

(b) for that purpose any reference to the Secretary of State shall be taken as a reference to
the National Assembly.

(2) Where—
(a) this Part confers a function on the Secretary of State by amendment of an Act, and
(b) any functions of that Act have before the passing of this Act been transferred to the

National Assembly by Order in Council under section 22 of the Government of Wales
Act 1998 (transfer of functions),

the Order shall be treated for the purposes of any varying or revoking Order as having
transferred to the National Assembly the function mentioned in paragraph (a).
(3) Subsection (1)(a) has eVect subject to any Order in Council made by virtue of
subsection (2).
(4) This section shall not apply in relation to—

(a) section 90, 92, 104, 134 or 154 of this Act,
(b) the amendment of section 1(3) of the Education (Fees and Awards) Act 1983 (fees at

institutions) made by Schedule 9 to this Act,
(c) the amendment of section 26 of the Employment Act 1988 (status of trainees etc) made

by Schedule 9 to this Act, or
(d) the amendment of section 19 of the Disability Discrimination Act 1995 (discrimination

in relation to goods, facilities and services) made by Schedule 9 to this Act.

This section only applies to Part V of the Act. But it does contain two Parts (Part II and Part IV) which
expressly state that they apply only to Wales, although the functions in some of the sections within these Parts
are not transferred to the Assembly, but are exercisable by central government. There are also sections in
other Parts whose functions are transferred to the Assembly that are expressly stated in their individual
headings as applying to Wales. This Act generates three groups in its application to Wales:
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— Functions which the Assembly may exercise independently of central government.

— Functions which the Assembly exercises after consultation with local authorities.

— Functions central government exercises in relation to Wales.

As in the case of the Local Government Act 2000, some functions in some sections fall into more than one
of these groups, though the overlap is less pronounced. Sections transferring functions that specifically state
“Wales” in their headings or which fall within Parts II or IV are asterisked in the lists that follow. The
conclusion we reach is that the manner in which this Act has been constructed, together with the clear
signposting of the vast majority of sections which transfer functions to the Assembly, is more helpful to the
user who wishes to establish what the Assembly may do under it, than the Local Government Act 2000.

Functions which the Assembly may exercise independently of central government

Sections 30*, 38*, 40*, 43–44*, 46*, 48–50*, 75–76*, 81*, 83–85*, 91*, 93*, 99*, 102*, 107–08, 111, 123*,
127–128*, 140–141, 143, 148, 154.

Functions which the Assembly exercises with the consent of local authorities

Sections 81, 112, 127, 143.

Functions which central government exercises in relation to Wales

Sections 92, 154.

3. Commencement Orders

3.1 Introduction

A Commencement Order brings a statutory provision into force. In terms of their legal eVect, we may,
broadly speaking, distinguish:

(a) those provisions which, upon their commencement, bring into force some new or amended law which
neither permits nor requires any further action by any named body (for example, the Court, the
Assembly, the Secretary of State) for it to apply to its subject-matter; and

(b) those provisions which, upon their commencement, require or permit a named body to undertake
some further action in respect of the subject matter to which they apply; for example, section 75 of
the Learning and Skills Act 2000, which permits the Assembly to make regulations adding other
types of education to the remit of the Chief Inspector for Wales (Part II of the Act).

We deal in this section with the relatively simple case outlined in (a); the more complex issues arising in
case (b) are dealt with in section 4.

3.2 The Authority to make a Commencement Order

There are a variety of possibilities concerning who has the authority to make commencement orders in
respect of provisions aVecting Wales under post 1999 Acts of Parliament:

(a) Where the entire Act applies only in Wales, it may designate the Assembly the appropriate authority
(Children’s Commissioner for Wales Act 2001).

(b) Where Parts of the Act, or particular (sub) sections, apply only in Wales, it may designate the
Assembly the appropriate authority for those Parts or (sub) sections.

(c) Where Parts of the Act, or particular (sub) sections, apply only in Wales, it may designate central
government the appropriate authority for those Parts or (sub) sections.

(d) The Act may designate the Assembly the appropriate authority for any one or more of its Parts or
(sub) sections applying throughout England and Wales, as they apply in Wales.

(e) The Act may designate central government the appropriate authority for any one or more of its Parts
or (sub) sections applying throughout England and Wales, as they apply in Wales.

Two major consequences flow from these possibilities. The first is, in short, that the provisions of an Act
as they apply in Wales may be brought into force in some instances by the Assembly (a, b, d), and in others,
by central government (c, e). For example, in the case of the Care Standards Act 2000:
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1. Central government brought some provisions of the Act into force in relation to England and Wales by
the Care Standards (Commencement No 1) Order 2000 (SI 2000/2544 C72).1

2. Central government brought other provisions were into force in relation to England only by the
succeeding six commencement orders,2 and

3. The Assembly brought other provisions of the Act into force in relation to Wales only.3

Commencement Orders under this Act in respect of Wales were therefore made by central government (1)
and by the Assembly (3).

The second consequence is that, irrespective of whether central government or the Assembly is the
designated authority, the provision may be brought into force for England but not for Wales, with the result
that diVerent laws apply as between the two. For example, the commencement of the Commonhold and
Leasehold Reform Act 2002 is a matter for central government for England and for the Assembly for Wales.
A Commencement Order has been made for England,4 but not for Wales. Consequently the new rights
contained in the Act concerning land purchase are not yet available to people buying houses in Wales,
wherever the purchaser may currently live. There is a further diVerential eVect; namely, that the subordinate
legislation made under earlier Acts repealed by the provisions of the 2002 Act will continue to apply in Wales
until such time as the Assembly brings them into force.

3.3 The Timing of a Commencement Order

Commencement Orders have two operative times: the date on which they are made, and the date that they
specify for the commencement of the relevant section. The period of time between making and
commencement may be short or long. This is a political decision that depends on a cluster of administrative
and other factors that the designated authority considers important. In cases where equivalent provisions are
applicable in England and Wales, it is apparent that diVerent times may be chosen for the two jurisdictions
by central government and by the Assembly (and sometimes for diVerent purposes). Some of these
possibilities may be depicted as follows, where M1-M3 are alternative dates for making the Order, and C1-
C3 are alternative dates for the section to come into force:

Jurisdiction Making Into force

England .......................................... .........................M.......................... ......................... C ..........................
Wales .............................................. ........ M1 .........M2......... M3 ......... ............ C1 .............C2.............C3.

An example is provided by the Housing Grants (Additional Purposes) Orders made under the Housing
Grants, Construction and Regeneration Act 1996, made the Assembly in relation to Wales and central
government in relation to England. This example also shows that the time diVerences may be substantial; in
this case, virtually a year.

Jurisdiction SI No Made Into force

England 2000 No 1492 6 June 2000 4 July 2000
Wales 2001 No 2070 24 May 2001 1 July 2001

It is also of course possible that, though they are made on diVerent dates, the sections come into force on
the same date. Our research suggests that approximately 50 per cent of Orders made by central government
and the Assembly respectively concerning equivalent provisions do coincide in time.

1 Summarised in the Note to the Care Standards Act 2000 (Commencement No 7 (England) and Transitional, Transitory and
Savings Provisions) Order 2001 (2001 No 2041; C68).

2 Summarised in the Note to the Care Standards Act 2000 (Commencement No 7 (England) and Transitional, Transitory and
Savings Provisions) Order 2001 (2001 No 2041; C68).

3 Summarised in Welsh Statutory Instrument 2001 No 2538 (W213) (C83): The Care Standards Act 2000 (Commencement No
6) (Wales) Order 2001.

4 The Commonhold and Leasehold Reform Act 2002 (Commencement No 1, Savings and Transitional Provisions) (England)
Order 2002, SI No 1912 (C58).
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4. Statutory Instruments Made Under Post-1999 Acts

4.1 Introduction

We have just noted that because of discrepancies in the timing of commencement orders made by the
Assembly and by central government, the same provision may come into force at diVerent times in England
and in Wales. A number of other possibilities arise which flow from the substantive instruments made under
post devolution legislation. Broadly speaking, there are now two sources of subordinate law applying to
Wales: that made by central government and that made by the Assembly. These are:

1. In respect of non-devolved functions, central government continues to have absolute authority to make
subordinate legislation for Wales.

2. In respect of devolved functions, subordinate legislation may, as set out in section 1.1 of this paper, be:

(a) made exclusively by the Assembly (Group One); and

(b) made by the Assembly jointly, concurrently or with the consent of central government (Group Two).

In the remainder of section 4 we examine some issues that arise:

— in respect of 1 (non-devolved functions exercisable by central government); and

— in respect of 2(a) and (b) (devolved functions exercisable by the Assembly).

4.3 Functions Exercisable by Central Government:

(a) Secondary legislation in education and health.

Central government continues to make the bulk of the secondary legislation applying to Wales (as well as
England) in these two areas. This is so, even though a number of functions within these areas have been
transferred to the Assembly. The number of instruments made by the Assembly and by central government
per year for these two subject areas are:5

Health:

Year National Assembly for Wales Central Government

1999 5 22
2000 11 72
2001 18 31

Education:

Year National Assembly for Wales Central Government

1999 11 12
2000 14 41
2001 14 36

(b) Jurisdictional obscurity

It is not always clear whether an instrument made by central government applies only to England or to
Wales as well as England. This is because there is no routine mention of the words, “Wales” or “Welsh” in
their titles. In the absence of clear indication, every general instrument needs to be checked to see whether it
does extend to Wales. Moreover, there is at least one instrument which, though expressly stating in its title
that it applies only to England, also applies to Wales. This is the Beef Bones (Amendment) (England)
Regulations 1999, where the Secretary of State for Wales was involved in the making of the SI.6

(c) Supplementary Instruments for Wales

Within the one instrument made by central government, some provisions may apply to England and Wales
and some to England only. A supplementary Wales-only instrument made by the Assembly is therefore
necessary to be read in conjunction with the England and Wales instrument in order to obtain the full picture.
In the Adoption of Children from Overseas Regulations 2001 SI 2001 No 1251, regulation 1(2) provides that

5 Consultation for Plaid Cymru, Marie Navarro, December 2001.
6 Consultation for Plaid Cymru, Marie Navarro, December 2001.
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“this regulation and regulations 2 and 3 extend to England and Wales; regulation 4 extends to England only.”
The Explanatory Note states: “These provisions apply to England only; similar provision is to be made in
relation to Wales by the National Assembly for Wales.” Provision was made for Wales by the Adoption of
Children from Overseas (Wales) Regulations 2001 SI 2001 No 1272 (W71). As a postscript to section 3.3, it
may be noted that both instruments were made on the same day and came into force on the same day (30
April 2001).

4.3 Devolved Functions Exercisable by the Assembly

(a) Timing

When a section requiring or permitting the Assembly to make subordinate legislation is in force, the
question arises, what is the timing of that subsequent action, and, in particular, if there is an equivalent
function exercisable by central government for England, are or should they be exercised simultaneously? As
with Commencement Orders, two operative dates may be distinguished: the date on which the Assembly
acquires the function, and the date on which it exercises it. These dates may be the same as, or diVer from,
English only equivalents. Some of the possibilities may be depicted as follows, where A1-A3 are alternative
dates on which the appropriate authority acquired the function, and E1-E3 are alternative dates on which it
was exercised.

Jurisdiction Acquisition Exercise

England .......................................... ......................... A .......................... ......................... E ..........................
Wales .............................................. ......... A1 ......... A2 ......... A3 .......... ......... E1 ......... E2 ......... E3 ..........

The following two examples illustrate these points. The first shows the making of an order by the Assembly
one month prior to central government making an order in respect of the equivalent provision (case E1: E).
The second shows the making of an order by the Assembly six months after central government made an
order in respect of the equivalent provision (case E: E3).

Example 1: earlier exercise by the Assembly: exercise of a power to commence certain sections of the
Countryside and Rights of Way Act 2000

Wales: Countryside and Rights of Way Act 2000 (Commencement No 1) (Wales) Order 2001. 2001/203
(W9): made 24 January 2001.

England: Countryside and Rights of Way Act 2000 (Commencement No 1) (England) Order 2001. 2001/
114: made 22 February 2001.

Example 2: later exercise by the Assembly: exercise of a power to exempt from rating on an additional class of
plant and machinery under the Finance Act 1988

England: Validation for Rating (Plant and Machinery) (England) Regulations 2001, 2001/846: made on 8
March 2001 (came into force on 1 April 2001).
Wales: Validation for Rating (Plant and Machinery) (Wales) Regulations 2001, 2001/2357 (W195): made on
26 June 2001 (came into force on the same day).

(b) Content

When a section requiring or permitting the Assembly to make subordinate legislation on a matter on which
there is an equivalent function exercisable by central government, the question arises, is or should that
legislation be the same as that made for England? Our research suggests that most of the instruments made
by the National Assembly for Wales in their application to Wales are in fact very similar to those made by
central government in their application to England only. Such coincidence may raise a number of questions.
Some of these may have to do with the political independence of the Assembly in its implementation of the
devolution settlement. Some may reflect what is no more than administrative convenience where the
implementation is intended to be identical in the two territories. Not being privy to the decision within the
Welsh Assembly Government as to whether the instrument is to be drafted in CardiV, or a cut and paste from
Whitehall, is not a matter on which we can comment. We estimate, however, that only about a quarter of the
legislation made by the Assembly in 2001 was very diVerent from that made by central government for
England, though we have yet to undertake a full content analysis of all Assembly instruments.
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(c) Permutations of Timing and Content

Where the Assembly has functions to exercise that have equivalents for England, the following
permutations in the law applicable in the two jurisdictions are, in summary, possible:

— the timing and content for both are the same;

— the timing is the same but the content is diVerent;

— the timing is diVerent but the content is the same; and

— both timing and content are diVerent.

(d) Complex authorship

The Assembly is frequently required to consult other authorities as part of the exercise of a devolved
function. Instruments may need to be made by several authorities acting together, either with consent,
concurrently or jointly. This may also engage other devolved institutions. This is especially true in the field
of agriculture. The following are examples:

— Pig Industry Development Scheme 2000 (Confirmation) Order 2001 SI 2001 No 935: the Minister
and the National Assembly act jointly, and with the consent of the Scottish Ministers.

— Home-Grown Cereals Authority (Rate of Levy) Order 2002 SI 2002 No 1461: the Secretary of State
for Environment, Food and Rural AVairs, the Secretary of State for Northern Ireland and the
National Assembly for Wales, acting jointly, and with the consent of the Scottish Ministers.

— Horticultural Development Council (Amendment) Order 2002 SI 2002 No 1676: the Secretary of
State and the National Assembly for Wales, acting concurrently, with the consent of the Scottish
Ministers.

5. Examples of Subject Area Competence

In section 1.2 we remarked on the fact that the TFOs and the post-devolution Acts transferring functions
to the Assembly do so discretely. This is a principal cause of the diYculty that anyone who wishes to identify
the full range of the Assembly’s functions will face. This need not always be so, as the following illustrate.

5.1 Transfer by Subject Matter

(a) GOWA, sections 32 and 33

In the first place, GOWA itself provides two examples of the transfer of subject area competence.

Support of culture etc.

32. The Assembly may do anything it considers appropriate to support—

(a) museums, art galleries or libraries in Wales;

(b) buildings of historical or architectural interest, or other places of historical interest, in Wales;

(c) the Welsh language; or

(d) the arts, crafts, sport or other cultural or recreational activities in Wales.

Consideration of matters aVecting Wales.

33. The Assembly may consider, and make appropriate representations about, any matter aVecting Wales.

(c) European Communities Designation Orders

The European Communities (Designation) (No 2) Order 2001 (2001 No 2555), the European Communities
(Designation) Order 2002 (2002 No 248) and the European Communities (Designation) (No 2) Order 2002
(2002 No 1080) designate the Assembly in respect of the matters specified in Schedules to those Orders. These
matters are expressed in terms of subject areas:

2001 No 2555:

Measures relating to the requirement for an assessment of the impact on the environment of projects likely
to have significant eVects on the environment in so far as they concern the use of uncultivated land or semi-
natural areas for intensive agricultural purposes. The protection of waters against pollution caused by nitrates
from agricultural sources
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2002 No 248:

The conservation of natural habitats and of wild fauna and flora, but not:

(a) measures for the purpose of implementing, or dealing with matters arising out of or related to,
Community legislation regulating trade in species of wild fauna and flora; or

(b) measures which, in the interests of conservation, concern the assessment of, and authorisation of,
projects or plans likely to have a significant eVect on natural habitats and habitats of species, unless
a function relating to the authorisation of the project or plan, in the interests of any other matter,
is exercisable by the National Assembly for Wales at the date of the making of this Order.

2002 No 1080:

The implementation of the plans and programmes set out in the following documents:

(a) the Welsh OYce’s Single Programming Document for Community Structural Measures in Rural Wales
in respect of Objective 5b approved by Commission Decision No C(95)4 of 6 January 1995;

(b) the National Assembly for Wales’ West Wales and the Valleys Objective 1 Single Programming
Document 2000–06 approved by Commission Decision No C(2000) 2049 of 24 July 2000;

(c) the National Assembly for Wales’ Rural Development Plan for Wales 2000–06 approved by
Commission Decision No C(2000)2932 of 11 October 2000;

(d) the National Assembly for Wales’ East Wales Objective 2 and Transitional Programme Single
Programming Document approved by Commission Decision No C(2001) 657 of 26 March 2001; and

(e) the National Assembly for Wales’ LEADER! Single Programming Document for Wales 2000–06
approved by Commission Decision No. C(2001) 1379 of 2 July 2001;
in so far as such implementation relates to the operation of the European Agricultural Guidance and
Guarantee Fund.

5.2 Potential for Transfer by Subject Matter

It may be noted that unlike the discrete powers transferred to the Assembly under the Local Government
Act 2000, section 2 transfers a general competence to local authorities.

Promotion of well-being Promotion of well-being.

2.—(1) Every local authority are to have power to do anything which they consider is likely to achieve
any one or more of the following objects—

(a) the promotion or improvement of the economic well-being of their area,

(b) the promotion or improvement of the social well-being of their area, and

(c) the promotion or improvement of the environmental well-being of their area.

(2) The power under subsection (1) may be exercised in relation to or for the benefit of—

(a) the whole or any part of a local authority’s area, or

(b) all or any persons resident or present in a local authority’s area.

(3) In determining whether or how to exercise the power under subsection (1), a local authority must have
regard to their strategy under section 4.

(4) The power under subsection (1) includes power for a local authority to—

(a) incur expenditure,

(b) give financial assistance to any person,

(c) enter into arrangements or agreements with any person,

(d) co-operate with, or facilitate or co-ordinate the activities of, any person,

(e) exercise on behalf of any person any functions of that person, and

(f) provide staV, goods, services or accommodation to any person.

(5) The power under subsection (1) includes power for a local authority to do anything in relation to, or
for the benefit of, any person or area situated outside their area if they consider that it is likely to achieve any
one or more of the objects in that subsection.

(6) Nothing in subsection (4) or (5) aVects the generality of the power under subsection (1).

Professor Daid Miers, Mr David Lambert and Ms Marie Navarro

October 2002
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Examination of Witnesses

Professor David Miers, Deputy Head, CardiV Law School, Mr David Lambert, Research Fellow, CardiV
Law School; former Legal Adviser to the National Assembly for Wales, and Ms Marie Navarro,
Research Associate, CardiV Law School, examined.

Research Board which took eVect from 1 JanuaryChairman
2002. That grant lasts for three years and is in the

41. I think we are going to have some amplification order of £160,000. That grant eVectively supports the
for everybody. When you speak, if you could press salary for Marie, on my right, as well as the
the microphone switch so we can be heard eventually. university’s on-costs plus some technical support
There is some problem with the acoustics in this within the Law School. The answer to the maybe
room. We have to have a report of a formal session unspoken question “what happens in December 2004
like this and it is very important that we get when the money runs out” is at the moment the
everybody’s ideas down and do everything we can to whole thing comes to a stop because it is not an
help the verbatim reporters; at least I do. As a enterprise which I regret that the Law School cannot
Committee we are very grateful to you for coming out of its own resources take on. Therefore, in
this afternoon. Really what we are trying to do is find response to your invitation, Chairman, would it be
out what you do, how you do it, how you are funded desirable for Government support, whether the
and so on. Perhaps if you could give us a bit of Welsh Assembly Government or the National
background and rundown of Wales Legislation On- Assembly, unquestionably the answer must be yes to
line but introduce yourself and your colleagues first, that. The kind of figure I have given you suggests that
Professor Miers. it would not be unduly expensive. If you divide

(ProfessorMiers) With pleasure, Chairman, thank 160,000 by three you are looking at about £60,000
you very much. As the nameplates show I am David per annum by the time you get to 2004. I was very
Miers. I am the person ultimately responsible for heartened to hear what the Presiding OYcer had to
Wales Legislation On-line. On my right is our say, “great service and extremely useful” were the
researcher, Marie Navarro, who does the trawling words that I wrote down. He did observe that he
through all the SIs and all the Bills to the Acts to see thought it was right that it should be regarded as a
what applies this side of the border. On my left is Mr legal academic exercise. I have no diYculty with that
David Lambert. He will confirm his current position in the sense that it is run from the Law School and the
for the record, your clerk suggested that. I believe I Law School is committed to this even if it cannot
should also say that I am a Special Adviser to the resource it as from December 2004. I think we would
Culture, Media and Sport Select Committee. I was regard ourselves in that sense as being independent.
advised by your clerk that I should just confirm that That makes me make one other observation which is
for the record. that we speak on behalf of Wales Legislation On-line

rather than in any political capacity or with any42. We will not hold it against you, Professor.
political preferences. We would say that while(Professor Miers) Thank you very much.
comfortable about it being an academic excerise, I(Mr Lambert) I am associated with the Wales
think that Wales Legislation On-line is of immenseLegislation On-line project and I am the consultant
practical value. Without going into a great deal ofLegal Adviser to the Presiding OYcer. I was the
detail, we could evidence that and we could probablyLegal Adviser to the Secretary of State for Wales in
do so by letter subsequent to the meeting by referencethe 1990s but now I am no longer a civil servant.
to the number of hits we have on our website.

(Ms Navarro) We even have solicitors from the43. What problems have you encountered in
North of England calling us to know if an Act hasestablishing your organisation? How is it funded
commenced for Wales. People contact us from alland—daft question—could you benefit from more
diVerent backgrounds, so it is used.funding? I am sure you could.

(ProfessorMiers) I think that is an important point(Professor Miers) The short answer to that
to be reinforced. It is not just that this is a service forquestion, Chairman, is an indisputable yes. The
people living in Wales, it is a service for people livingbackground to Wales Legislation On-line goes back
out of Wales but who wish to do business here, if youabout two years or so when David and I, with a great
like, and wish to find out what the law is that applies,deal of encouragement from the then Presiding Judge
say, to the purchase of homes in Wales. Websiteof the Wales and Chester Circuit, Mr. Justice
records will show that we are routinely hit, forThomas, thought that with the advent of the
example, by government departments in Whitehall.Assembly there would be a question of significance,

constitutional, legal, practical and academic DEFRA, for example, is a regular user, Parliament.
We conducted a very substantial publicity campaign.significance, for all practitioners in Wales, for people

who wished to rely on Assembly Orders, for people I think I sent to you, Chairman, copies of the flier
which I am holding up. Members of the Committeewho wished to know what the functions, the powers

of the Assembly are, that there should be some source can see of course what it is that we are doing by
checking our website. So far as what it is we do isto which they could turn which would be publicly

accessible, preferably free, and which would carry, as concerned, it is set out there in the flier but, to put it
very shortly, our objective is to set out the Assembly’sit were, or conduct a current contemporary updating

so that it was always pretty much up to date. I will powers in the diVerent subject areas as well as the
secondary legislation that it has made and to explainsay a little bit more about what we do, if I may, in a

moment. As to funding, we were successful in the functions that are retained by central
Government in respect of those areas. It is Marie whoobtaining a grant from the Arts and Humanities
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[Chairman Cont]
is primarily responsible for the detailed work. I do Julie Morgan
stress that it is immensely detailed. You remarked 46. The Government’s Devolution Guidance Noteearlier about work with SIs and you will know, on primary legislation aVecting Wales requires
Chairman, what kind of task confronts her. Perhaps consultation with the Assembly on Bills which confer
I have spoken long enough there in my preliminary new functions on the Assembly; alter the Assembly’s
answer. existing functions; or otherwise aVect areas which are

(Ms Navarro) Can I just add something as well. the responsibility of the Assembly. In your opinion,
The second part of the website and our work is to does this cover the full range of Bills on which the
provide a summary of all the SIs the Assembly has Assembly ought to be consulted?
made. The Website is in two parts, the powers of the (Professor Miers) I give my answer in terms of, as
Assembly first and how it has used them. It always I say, the user. The question which remains from the
provides summaries of those powers, not the exact fact that there is consultation on all matters in respect
legal wording and content of Acts. We try to make it of which central Government proposes to transfer a
public friendly, so we try to summarise what those function is what of the rest. There are, it seems to me,
powers are. two possibilities here. They could be put in terms of

perhaps presumptions, and in this respect rather like
44. I am very impressed that you are able to keep Professor Rawlings’ principles perhaps. One

up with the amount of secondary legislation even in presumption might be regarded as being a strong
the area of the devolved Assembly and the powers of presumption and that is that central Government
the devolved Assembly because it is something which when it is contemplating primary legislation in any of

the fields—I pause there to say, of course, weis diYcult even for Westminster and for people
recognise that fields in Schedule 2 to the Governmentinvolved there. Is it the case that you are able to do
of Wales Act are not some kind of general secondarythat with that £160,000 that you get currently? Are
legislative competence for the Assembly but theyyou able to keep up with the legislation?
were at least mentioned in Schedule 2 to the(Ms Navarro) I divide my work into types of
Government of Wales Act—whether or not itlegislation, so I am nearly updated with all the new
proposes to transfer any function in that Bill or,Acts for 2002. I am up to date with the Assembly
indeed, whether or not any function in that area hasuntil now. I have more problems with all the SIs
previously been transferred, nevertheless there oughtmade by central Government which apply to Wales
to be some form of consultation with the Assembly.as well. For that I have managed to do all of the 2001
I use the Assembly here broadly. That might beand I am working backwards, so I have 2000 and
regarded as a strong presumption, a presumption in1999 to do. I am fairly up to date on 2002. Then there
favour of disclosure, if I might put it that way, fullis another problem which is the Assembly has its
disclosure of all government plans to enact primarypowers, not only from Acts of Parliaments listed in legislation in agriculture or education or transport orthe TFOs but also from all the secondary legislation any one of the 18 fields. If that was thoughtmade under all these Acts listed in the Transfer of unpalatable by central Government there is a weaker

Functions Order. We do that progressively and I version, perhaps, of that presumption which is that
have only managed to track all the SIs in the fields of again with the same kind of preliminary—the
agriculture, culture, economics. I am doing them by Government is contemplating enacting something in
subject areas. The aim is to be completely and fully education or agriculture, one of the Schedule 2 fields.
updated within the three year period, so by If the Bill is to contain clauses which though they will
December 2004. I prioritise things like Acts of not transfer a function to the Assembly nevertheless
Parliament first, so we will be updating all the 2002 are related to or are close to some subject which has
Acts within one month and then I will work been transferred in respect of which it might be said
backwards to what I think are the less important and that the Assembly has a legitimate interest, let us say,
the least priority. because it has exercised functions in that specific area

before, in that case Government should say “we are
45. I would have thought it would be almost contemplating legislation here. We know that you

possible for you to fund yourself by charging people have had functions in a similar area before. We are
to get that information. I am sure there are plenty of not planning anything this time but we think you
people in Whitehall who would be glad for that ought to know”.
information. 47. Can you give an example of that?

(Professor Miers) We did speculate on that. (Professor Miers) I look to my colleagues who are
Running subscription events is not something that better at examples than I am.
even in the 21st Century universities are much into. (MrLambert) The Animal Health Bill would be an
There is a great deal of work just checking example which is now in the House of Lords, which I
subscriptions. In terms of my own personal do not think gives any powers at all to the Assembly.
commitment, my view is that this is something that Certainly I do not think backbenchers of the
ought to be free. It is of course the case that Assembly are aware that there are no powers at all
chambers, firms of solicitors, local authorities, given to the Assembly even though it has potential
statutory agencies and so on could readily aVord a considerable eVects on farmers in Wales.
subscription but not so the user in the street, if I (Professor Miers) In putting that forward I
might use that kind of phraseology. recognise that the objection to the first strong

Chairman: If we could move on now and find your presumption is perhaps an objection that central
views on one or two topics that you will be able to Government might make that “this is going to cause

us a great deal of work to consult on everything thathelp us with, I hope.
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we are planning in the area of education” to which of her time doing—from an England and Wales set
the answer might be “yes, but you have a devolved of provisions those bits which apply to Wales, some
structure and you need to take that seriously”. In of which are bits which apply with exceptions or
terms of the second, the weaker presumption, there is exceptions to exceptions, so one is always looking at
a diYculty here which I would certainly recognise some sort of sub-set of provisions. One route I think
and wish to flag up and that is this: the judgment is was touched on by the Deputy Presiding OYcer in his
this an area similar to, approximate to, an area in evidence earlier on this afternoon and that would be
respect of which the Assembly has some transferred something along these lines, that for those parts of
functions, that is clearly a political judgment or a the Act which are England and Wales together, as
judgment which would be made by central opposed to Wales only or England only, the Clauses
Government. Presumably if the judgment were no should only apply to England and refer, let us say, to
then that would not be something which would the Secretary of State. Later on in the Act you could
emerge. have a Part 6 Application to Wales which could begin

something like “In this Act for references to ‘the48. So you are saying that the first is the best way
Secretary of State’ read ‘the National Assembly forto go?
Wales’, except . . .” because of course there will(Professor Miers) For my own part I simply put
always be exceptions, and then you would have athese forward as possibilities. For my own part I have
long list, short or long depending on what matters ofno preference as between them but they seem to me

in terms of the organisation of, as it were, disclosure policy have been decided, “except this thing for
of ideas to the Assembly those two present Wales or this thing”. It seems to me that would have
themselves as reasonably clear models I think. In two immediate advantages. One is that it would
respect of the second there is a serious question mark meet, and one of your earlier witnesses remarked on
over the judgment is this a similar issue. this, the diVerent use of terminology because you

would be using a single terminology “for ‘Secretary
of State’ read ‘National Assembly’” or “appropriate

Adam Price minister” or some such. That is one clear advantage.
The other much more substantial advantage would49. It is relatively easy to identify the impact on
be from a user perspective, and by user I mean hereWales of Welsh Bills and Bills which clearly contain
also Assembly Members, Members of thisspecific Welsh Clauses or Parts. It is regrettably not
Committee, Members of the Welsh Grandalways possible to identify the impact on Wales of an
Committee, anyone who has an interest in what theEngland and Wales Bill which makes identical
Bill is about to do, you would be able to go direct toprovision for the two countries. Is there a case for the
a part of the Bill, apart from the Wales only parts, theroutine use of separate Welsh Parts in England and
part you only need to go to. What of this Bill, so farWales Bills, even where the provision is identical, in
as there are equivalent provisions for England,order to make it clear in your view what the impact
applies also in Wales? We look in Part 5 or whateveron Wales of a Bill is and to make it easier to bring
Part it might be and there it all is. Perhaps Marie canforward amendments which would lead to diVerent
give us an example. Unquestionably one of the mostprovisions being made for Wales?
diYcult tasks is filleting your way through a Bill,(Professor Miers) I expect that both my colleagues

may wish to say something about this. We did through an Act, in order to see that this bit applies,
remark on this, Chairman, in the second set of that bit does not apply. The answer to your
written evidence that we submitted to the question—sorry, a rather long-winded answer—is
Committee. Before going on to answer your question yes it is possible by a device of that sort. I would have
directly, the two cases I might just draw attention to, thought that is not in any way constitutionally or
the two statutes that were used by way of example, in terms of the conventions in the OYce of
the Local Government Act 2000 and the Learning Parliamentary Counsel would be regarded as being
and Skills Act 2000. Each of these presents slightly in any way unusual.
diVerent ways in which powers are transferred,
functions are transferred, to the Assembly. In the
case of the Local Government Act it is quite complex.
I will not go into the detail here but in essence one has Mr Wiggin
a sequence of sections, some which transfer powers,

50. The Cabinet’s Legislative Programmesome jointly, some concurrently, some powers are
Committee requires all Bills which reach it to benot transferred, and then there is a Part that is
accompanied by a note explaining any provisionapplicable to Wales. I think “variable geometry” was
proposed for Wales which is diVerent from England,the phrase which the Presiding OYcer used and that
identifying any changes to the Assembly’s functionis certainly the case with that Act. Learning and

Skills, in our view, is a rather better way of eVecting and confirming that the Assembly has been
a transfer in that it clearly signals at various points consulted. Would there be any merit in including a
during the Act those Parts which apply to Wales and similar statement in the Explanatory Notes to each
it uses the word “Wales” in section headings and Bill?
there are two Parts which apply only to Wales. It is (Professor Miers) Chairman, I think the short
clearly possible within the normal bounds, as it were, answer to that is certainly, yes.
of parliamentary drafting for statutes to contain

51. Good.Parts which are signalled Wales or Wales only. As
(ProfessorMiers) Because it makes it easier for theyou rightly observe, the diYculty is disengaging or

disentangling—this is what Marie spends a great deal user, it must do.
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Assembly are set out. If principles similar to thoseChairman
which Professor Rawlings has set out were likewise to52. Those are the sorts of answers we like,
be included within them then it would be a matter ofProfessor.
good faith for central Government to act(Professor Miers) I did that also to show that accordingly. In some of your questions to theprofessors are capable of short answers. Presiding OYcer and his team, I think their answersChairman: Now do not shock us. suggest that the diYculty lies with central
Government as to whether or not it is prepared to
accept those kinds of, not constraints exactly butDr Francis
those kinds of guidelines, principles. As a matter of

53. What is your view of the Rawlings principles law it would be possible to use the Rawlings
which the Assembly has adopted in its Review of principles—again you asked a question about this in
Procedure? the previous session—in terms of some sort of

(ProfessorMiers) They resemble the kind of strong enabling framework legislation so that instead of—
presumption that I was talking about earlier in the to go back to the question that was asked earlier—
sense that they all start from the proposition that having parts which apply to England and Wales
once you have set in motion a devolution settlement jointly but in respect of which there are some separate
then eVectively you ought to go with it. That seems to provisions for Wales you end up simply with Part 6
me to be the underlying philosophy behind Professor Application to Wales “The Assembly shall have the
Rawling’s principles. From a public lawyer’s point of power to make such provision as is necessary to
view I think the answer to your question is that they implement the objectives of this Act”. As I
do form a proper context within which further understand it they were the signals made in the White
devolution activity should take place. Paper but which have not been followed through.

(Mr Lambert) If I could add to what David has That would be framework legislation in eVect. Even
said. Every new Act that comes out is rather like a though the Assembly would be under that formula,
novel. It is as if it is written by a new person and you be still possessed only of secondary powers they
have to get used to the way in which that particular would be secondary powers nevertheless of
Act is expressed. I am sure Marie would confirm as considerable magnitude. Subject to what the Act says
well that really no two Acts enacted since we have in terms of its objects, they would nevertheless have
had devolution are the same. You have to sit down a clean sheet on which to work within the parameters
and try and absorb page after page after page of the of the statutory objectives.
particular structure of that particular Act knowing
that it will not be the same structure in another Act.
It is extraordinarily confusing.

Mr Caton54. As time passes are there more sets of finger
prints on those novels? 57. Continuing with Professor Rawlings’(Mr Lambert) Yes, I think there are, yes. There is principles, number 5 suggests that powers might beno formal structure appearing from them at all, they conferred on the Assembly “by reference to theare still all diVerent. subject matter of a Bill” in order to give it greater

flexibility in policy development. Do you think it
possible to define the Assembly’s powers in moreMr Williams
general terms without introducing a greater degree of

55. Are you saying that some Acts follow the uncertainty about exactly what those powers are?
Rawlings principles more closely than others? (Professor Miers) I would say, if I may, that the

(Professor Miers) We are not saying that. David answer to the framework legislation or framework
can speak for himself. sections answers that to some extent. The diYculty is

(Mr Lambert) None from my experience at the this, that there may be fields, there may be discrete
moment. powers but there is no picture, as it were, there is no

(Professor Miers) None. general competence albeit of a secondary nature for
(Mr Lambert) None at all follow the principle. the Assembly. It must be a political decision, must it
(ProfessorMiers) They continue, as is the case with not, to transfer general competence in education or

executive devolution, to be discrete, individual health or transport or any one of those. Would that
transfers of functions to the Assembly. Every one is be a desirable thing? Well, again, from the user’s
separately enumerated either in the initial or point of view unquestionably so because you would
subsequent TFOs or in primary legislation since. know as the user that you are working within an

Assembly jurisprudence, if you like, for the Assembly56. Given the failure to follow the Rawlings
which is to do with education or health as the caseprinciple, what process would you advocate for
may be whereas you are not to-ing and fro-inggreater adherence? How is the relationship going to
between what applies in England, what applies inbe built up between the Assembly and Westminster
Wales, with or without some sort of qualification.to ensure that there is greater adherence if it is

(Mr Lambert) It may not be generally realised thatassuming it is a good principle?
in fact in Section 32 of the Government of Wales Act(Professor Miers) In terms of the relationship
we do have very general powers, albeit notbetween the Assembly and Whitehall then in
supporting legislation, because it says “Theconcordats, in the Devolution Guidance Notes or
Assembly may do anything it considers appropriatethe equivalent. The Committee I am sure well knows
to support museums, art galleries, historic buildings,that is where there are principles regarding the

relationship between central Government and the Welsh language, arts and crafts”. So actually rather
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ironically the only one substantive power there is in procedural points concerning instruments. The first

point is this. By comparison with the parliamentarythe Government of Wales Act is in giving wide
powers to the Assembly. procedures for Statutory Instruments generally the

procedures here are very much more complex and the(Ms Navarro) The Assembly has broader powers
instrument is subject to a much greater degree ofas well as in Section 2.2 of the European
scrutiny. There is subject committee scrutiny,Communities Act where it is allowed to make all the
regulatory impact assessment, there is consultation,implementing legislation for subject areas. We have
before it goes to debate in the Assembly. The othera precedent where the Assembly is a competent
point that I think is worth making in this context isauthority for broader subject areas as well.
that the SI here would be amendable which would58. Those are very specific examples. Have you not be the case in Parliament. What you have in eVectlooked at all the experience in Scotland where the within the Assembly, in terms of the safeguards thatParliament’s powers are defined in more general Parliament normally expects, indeed abnormallyterms? Do you think there are lessons to be learned expects in respect of them. This is the second point Ifrom the Scottish experience? wanted to make. One could almost see an(Mr Lambert) Yes. Again I do not think it is equivalence between the way in which the Assembly’sgenerally realised that whatever the Scottish rules and Standing Orders apply to instruments, andParliament can do the Scottish Executive can do by those which apply to Regulatory Reform Orders andreference to subject areas as well. You have got their predecessors, Deregulation Orders. There is ahundreds and hundreds of Acts of Parliament very elaborate scheme for the scrutiny of instruments(applying to Scotland) and if they come within that amend primary legislation substantively andeducation then the Scottish Executive can exercise they end up with a recommendation to each Houseany powers under any of those Acts. They are not but there there is the same kind of scrutiny by aspecified. They are very lucky they never had a committee, the Deregulation Committee orTransfer of Functions Order. The Scottish Executive Regulatory Reform Committee, of evidence, ofjust took over any Acts falling within subject areas ministers, as to why the Order should be made. Itunless they are excepted. seems to me that when you are looking at Henry VIII(Professor Miers) What that means is that by Orders if enacted, if enacted here, they are, in short,means of a deeming provision—as has been done on subject to a much greater degree of scrutiny than isa few occasions—new legislation can deem that an true of general instruments in Westminster and are,Act in 2005 applies as if it applied before the Scotland to repeat the point but I think it is a very importantAct 1998. In doing that, let us say in the field of point, almost equivalent to that kind ofagriculture, by virtue of the 1998 Scotland Act that extraordinary procedure that applies to Regulatorywould automatically become part of the Scottish Reform Orders. Those might be thought from aParliament and Scottish Executive’s competence. parliamentary perspective to be suYcient guardAgain that is not possible here, as you well know, as against the Assembly, as it were, overreaching itself.the Committee well knows, that is simply not

possible because of the nature of Executive 60. What do you feel about that because actually
devolution and therefore the answer to your question the next part of the question was going to be is this a
I think lies with central Government. It is for it to way of acquiring power through the back door? I
grasp that nettle, as it were, and say “We will make think we have gone through the fact that the
transfers in terms of education or health or Assembly treats this Henry VIII power responsibly
agriculture or any of the others”. and that is not disputed, but what they then do in

terms of acquisition, that is the point.
(Professor Miers) That would depend, would it

Mr Wiggin not, on the nature of the section which gives the
Henry VIII power because the Henry VIII power can59. This is Henry VIII again. Devolution Principle
itself be circumscribed. It is not going to be “you cannumber 6 suggests that it should be permissible for
do anything you like to amend any Act of Parliamentthe Assembly to be given powers to amend or repeal
concerning education that you choose”, it could beprimary legislation provided that “the particular
much more narrowly confined. I go back topowers are justified for the purpose of the eVective
something like the Deregulation and Contractingimplementation of the relevant policy”. The question
Out Act or the Regulatory Reform Act. The primaryis is this not rather a broad test which could in
Act which gives the power to ministers to bringprinciple enable the Assembly to acquire quite
forward proposals for amending legislation is quiteextensive Henry VIII powers?
specific in the scope—I think that is the key point—ofThis is an interesting question and an interesting
those matters in respect of which a Henry VIII Orderarea. I am sorry, that sounds a bit vapid but it is
could be made. I think that is where Parliament hasgenuinely so. The answer that you heard in the
its hold, if that is what is being sought, on whatsession before this was firstly that central
happens here.Government should not in the allocation of Henry

(Mr Lambert) The other safeguard could be toVIII powers equate the Assembly with the Secretary
make Assembly Order Henry VIII powers subject toof State because the Secretary of State, being a
parliamentary procedure as the Secretary of Statesmember of the executive, goes back to Parliament for
are. It is very strange that actually, in fact, theaYrmative resolution procedure, let us say a short
Assembly can make subordinate legislation for partsdebate, whereas here we are talking about a devolved
of England, Hereford, in relation to water and theredemocratically elected body. I think there are, if you
all the parliamentary procedures are still retained. Iflike, two further arguments which can be made here

which relate not so much to the political but to the there is that concern, and I can understand that
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concern, the Henry VIII powers could be subject to produce what in another context would be called a

Welsh supplement to Statutes in Force. Statutes innegative or aYrmative resolution procedure in
Parliament. Force will, I think, eventually get on to a database,

if I heard that correctly from the Lord Chancellor’sAdam Price: Declare an interest.
Department recently. What is needed, it seems to me,
is the possibility that you can then click on to or go
to a source which says “Wales. Education” and thereMr Wiggin
is listed in subject matter, not chronology, groupings,61. I represent part of Hereford. The key thing is the changes that have been made by the initial TFOthat the legislation was designed not to allow the and subsequently and then by primary Acts which inAssembly to have primary legislative powers and this eVect amount to a kind of restatement. If I mayseems to be a way of letting them actually have that anticipate a question, perhaps improperle, you spokepower for better or for worse. I think it is a question of Consolidation Bills, I would see this not so muchthat is more academic than judgmental. as consolidation but as restatement. This is an(Mr Lambert) They would only be the powers American concept where you try, as the name readilypossessed by the Secretary of State. The Secretary of suggests, to state what the law by using someState cannot make primary legislation. We would be organising concepts like primary education,asking for the same subordinate legislative powers as secondary education, special needs education and soParliament gives the Secretary of State. on. That seems to me to be the goal to which one
should aim. Now whether all of that could be
encompassed at one point in a single Act, a kind of

Adam Price Wales Legislation (Restatement) Act, I do not know.
You could say why not in one sense. You could62. As you alluded to earlier, since the original
maybe make a statement of that sort which is sort ofTransfer of Functions Order, further powers have
like a consolidation which would then give you abeen conferred on the Assembly in a variety of
primary Act which you could subsequently amend,diVerent ways: by amending the original Order; by
not by Transfer of Functions Order but by otherprimary legislation; by amendments to the
primary legislation in the way all other primaryGovernment of Wales Act; and indirectly by
legislation is eVected. Sorry, again a rather longamending the Acts which are listed in the Transfer of
answer.Functions Order itself. The Law Society has

described the result, as we heard earlier, as “a rapidly
expanding and incoherent mass of statutory powers
with no overarching logic”. Do you agree with that Dr Francis
assessment?

65. Is there any impediment that you can see to(Professor Miers) In a word, yes.
Parliamentary Counsel adopting only one method(Mr Lambert) Yes.
for conferring powers on the Assembly rather than(Professor Miers) That is a unanimous word, I
several which they use at present? Which methodthink.
should it be?

63. Those are the kinds of answers we like. (Professor Miers) I think the answer to the first
(Professor Miers) We can elaborate the answer if part is no. There is no reason why one method could

you wish. not be adopted, I think, unless I am badly mistaken.
On the second I think my own preference, allowing64. Could I ask a corollary to that. Do you believe
for the political choices, would be the proposition Ithat there should be an “overarching logic”
suggested earlier, that is that there be a separate Partgoverning the allocation of powers if you believe it is
in every Act of Parliament, application to Wales,currently absent? Do you think that the Rawlings
apart from any Parts which are Wales only Parts, andprinciples furnish us with the kind of basis for that or
England only Parts. In Part I, which is England anddo you think something more detailed might be
Wales, for Secretary of State read—repeating therequired?
point I made earlier—National Assembly except . As(Professor Miers) There are two responses to the
I say if that could be done, and it seems to me thatquestion should there be an overarching principle.
would not be any more diYcult to accomplish thanOne is political and one is legal. I know the two do
the present which is section by section, Section 12mesh. The political question is the question which
“this shall be transferred to the Assembly exceptyou have addressed today on other occasions, that is
that” or with the exception of, it seem to me thatto say should there just be, for example, enabling
would put it all into one place. You have got to dolegislation for the Assembly. As I say, that is
them somewhere. Having done them in the sectionsessentially a political question. If central
as you went seriatim through the Bill, then, as it were,Government adheres, and I think the Chairman
you do a kind of cut and paste job and put them intoindicated earlier that is likely to be the case, to the
separate parts. You might need to tidy themview that primary powers are not going to be
probably but that seems to me to be something thatdevolved so that we are left with this continuing
is possible.accretion of powers discretely one by one, then it

seems to me there are some things that could be done (Mr Lambert) Most new Acts giving powers to the
Assembly now actually do have a provision relatingultimately to try to tidy that up I guess would be the

short way of putting it. To speak broadly, the kind of to Wales but sadly it is a very technical provision. It
says what is the eVect of the amendment made by thething which I have in mind, which is what we are

trying to do with Wales Legislation On-line, is that new legislation on old Acts in the Transfer of
Functions Order. Interestingly enough that is ayou take an area, say education, and you seek to
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formula that seems to have now been accepted by all Chairman: Thank you very much indeed for
Parliamentary Counsel in the last year. What David coming. If there is anything else you would like to let
has said is we think you have got the basis there us know or you think about afterwards it is not too
already and you could build on that so that you have late. Thank you.
a totality in that Part or in that section of the whole
of the eVect of that legislation in Wales because we
have got already a Wales provision. I turn to it
excitedly and sadly find it is this extraordinary very
technical thing that formula has drawn up.

Memorandum submitted by the Institute of Welsh AVairs

DEVELOPING A PARTNERSHIP APPROACH TO PRIMARY LEGISLATION
BETWEEN WESTMINSTER AND THE NATIONAL ASSEMBLY

Foreword

This paper was presented to the House of Commons Welsh AVairs Committee at a hearing in CardiV on
21 October 2002. It should be read alongside evidence presented by the authors to the House of Lords Select
Committee on the Constitution in May 2002 during their inquiry into Devolution: Institutional Relations in
the United Kingdom. This evidence was published as part of the House of Lords Paper 147 (Stationery OYce,
July 2002). Part of the evidence, The Future of Welsh Devolution, was published as an IWA Discussion Paper
in June 2002. The authors also appeared before the Richard Commission on the Powers and Electoral
Arrangements of the National Assembly in the first public session of their year-long inquiry, in September
2002. The paper we presented to the Richard Commission, on Issues and Methodology, is available on the
IWA website www.iwa.org.uk

1. Introduction

The Government of Wales Act 1998 has very little to say about the Parliament-National Assembly for
Wales relationship. Nonetheless that relationship lies at the heart of the devolution settlement. Although the
Assembly is charged with extensive policy-formation and executive responsibilities, it must operate within the
functional framework established by Acts of Parliament. Its capacity for innovation is constrained by the
statutory limits set at Westminster. Accordingly, if the Assembly is to respond as it sees fit to demands arising
within its fields of competence it must be able to influence the content of new legislation as it applies to Wales.
It can do this by feeding its requirements into both the preparation and deliberative stages of the
legislative process.

In theory at least, prior to democratic devolution Welsh requirements could be accommodated within
Whitehall’s law-making procedures through the Welsh OYce. However, the 1999 devolution settlement took
Wales to a considerable extent outside that system in two major respects:

— Though responsible for implementing legislation aVecting major areas of administration in Wales,
the Assembly is no longer an internal party to the Whitehall processes by which such legislation is
prepared.

— The Assembly is no longer directly represented by a Minister in the Westminster processes when
legislation aVecting Wales is under Parliamentary consideration.1

The diYculties which could potentially occur as a result of these circumstances may have been obscured
as a result of the present congruence of political representation in Parliament and the Assembly. They could
well become more overt if changes in party dominance occur in one or other of these institutions.

1 The Secretary of State for Wales has always made it clear that his oYce is one within the United Kingdom Government, and
that it is not to be regarded as a mere conduit for the Assembly.
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2. The Role of the Assembly in the Legislative Process

In a number of respects a basis for sound working relations between CardiV and London has been put in
place in the first years of devolution2. This is principally found in the evolving arrangements between the
Assembly Government and concerned Whitehall departments, in which the Wales OYce plays a significant
pivotal role. These working practices are buttressed by a series of formal instruments that are backed by the
authority of the Westminster Government.3

However, relations between the Assembly and Parliament are much less developed. In our view, this
shortcoming has taken on greater significance since the emergence of the Welsh Assembly Government as a
distinct entity within the corporate body of the National Assembly as a whole. The Assembly Government
can work through formalised channels in making known to Government its legislative requirements and its
views on the content of bills, and increasingly by participating in the preparation stage. On the other hand,
the Assembly collectively has limited capacity to influence what the Assembly Government, and even less
what the Whitehall Departments, do in this respect. In short, in its legislative mode the National Assembly as
a whole has no formal guarantees that its views may be heard during the Westminster Parliamentary stages.

The Subject Committees and the plenary Assembly may be able to contribute to the position that the
Assembly Government will take with respect to the content of new bills. There may be some value in the
observation of the Assembly Review Group that Subject Committees might liaise with the Welsh AVairs
Committee when issues of new primary legislation arise in connection with a policy review that a Subject
Committee is conducting.4 The development of a practice of holding joint sessions in such circumstances
could lay foundations for similar co-operation in other parts of the law-making process. Of course, there will
be practical limitations on such co-operation, not least time considerations and diVerent priorities on subject
matter between the two sides. However, we argue in this paper that the greater a partnership approach
develops between Westminster and the Assembly to promoting primary legislation for Wales the better that
legislation is likely to be.

At present, however, much stands in the way of the partnership approach we advocate. A major problem,
for example, is that rules of confidentiality concerning Government legislation in preparation mean that the
Assembly Government’s contribution to the actual formulation of such bills cannot be monitored by the rest
of the Assembly. It is only when a bill is in the public domain that the Assembly at large is able to express its
views on the way Welsh interests have actually been accommodated. Such views must be fed back through
the Assembly Government to the lead Whitehall Department, where the decision whether to take them on
board will be made. Thereafter the responsibility for examining the treatment of Welsh concerns passes to
Parliament and is dependent on the availability there of procedures that provide opportunities for
consideration of Welsh views.

At present there are few formal procedures through which the Assembly’s responses to a bill can be
incorporated into the deliberative process in Parliament. The main, oYcial channel of communication is the
Secretary of State for Wales who will determine whether and how they are to be raised. Even where there are
opportunities for Welsh MPs to pursue Welsh concerns in examining legislation, those of the Assembly may
not be raised by them, either because they do not coincide with their views, or because they have not been
communicated eVectively or in good time. It is a strange circumstance that the views of those who will be most
closely involved with watching over the implementation of legislation may not be heard during the legislative
process or are dependent for a hearing upon the receptivity of the Secretary of State or informal arrangements
with a sympathetic MP.

A case can be made, therefore, that the present arrangements for law-making as it aVects Wales lack
coherence. Those who have been elected to the Assembly to represent Welsh electors in the monitoring of the
delivery of important services in devolved fields and to provide a means, through democratic scrutiny, by
which improvements can be identified, are largely excluded from the legislative process. Accordingly, Welsh
MPs should be expected to play a significant parliamentary role in deliberating on new legislation which
impacts on devolved matters, though having no scrutiny functions as to their implementation and the delivery
of the services to which they relate.

2 These features are examined in Keith Patchett, “The Assembly’s Engagement with Westminster and Whitehall”, in Building a
Civic Culture, Ed. J Barry Jones and John Osmond, (2002),17–32, also submitted as evidence, with supplementary written
evidence, from the Institute of Welsh AVairs to House of Lords Constitution Committee Inquiry into Devolution: Institutional
Relations in the United Kingdom, HL Paper 147, Session 2001–02, 285–305.

3 Eg the Memorandum of Understanding, Cm 5240 (December 2001); the Departmental Concordats, notably that between the
Assembly Cabinet and the Wales OYce (January 2001); the Cabinet OYce’s Devolution Guidance Notes, particularly Nos 1,
4 and 9.

4 Assembly Review of Procedure (“ARP”) Report, para 6.6. It was noteworthy that members of the Welsh AVairs Committee
were in attendance at the meeting of the Assembly’s Health and Social Services Committee at which the draft NHS (Wales) Bill
was scrutinised.
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3. Problems Caused by Legislative Forms

A major obstacle to distinctive parliamentary treatment of Welsh related provisions arises from the way
that these are typically drafted. Patently, if a Bill treats those provisions separately from those that apply to
England (for example, by grouping them into diVerent parts), it may be easier to evolve procedures where the
Welsh parts can be the focus of separate consideration at some stage of the legislative process. A small number
of Bills have been drafted in this way, but frequently individual provisions solely applicable to Wales are to
be found grouped with the equivalent provisions for England. Where the same provision applies to both
Wales and England, any diVerences are typically contained in modifications within individual provisions or
derive from a definition of the administering authority. An example here is reference to the “appropriate
Minister”, which refers to the Assembly in the case of Wales and the relevant Whitehall Minister in the case
of England.

Such drafting practices have obvious conveniences:

I. Ease of drafting and avoidance of need to duplicate common provisions.

II. A likelihood that parliamentary time will be saved at committee stage.

III. A reduction of parliamentary opportunities for pressing for divergent provisions or modifications
for Wales in cases where the legislative policy is to have provisions in common, or for exploratory
amendments that allow the implications for Wales to be opened to scrutiny.

At the same time they oblige Welsh considerations that might be thought by those with no Welsh
connections to be parochial, to compete with broader interests for time during the parliamentary process.
This is in a situation where the Assembly has responsibility for delivering government and services for
devolved matters while Westminster legislation sets the boundaries within which that responsibility is to be
exercised. In these circumstances there is a is strong case for bills to be drafted in ways that enable Parliament
to provide opportunities for the Welsh dimension to be given specific attention when legislative change is
under examination.

4. Framework Legislation

There was some expectation at the outset of the devolution settlement that greater scope could be aVorded
to the Assembly in policy making by conferring wide powers of secondary law-making, including appropriate
Henry VIII powers to modify existing legislation as it applies to Wales. In principle, it would be feasible for
a bill to authorise the Assembly to make secondary legislation on the subject matter of the bill within a broad
framework of principles, even though for England the bill contained a more substantial body of rules. One
argument supporting such a trend is that the Assembly has more demanding procedures than exist in
Westminster for the scrutiny of delegated legislation. These were seen to justify the delegation of broader
powers, thereby giving the Assembly greater legislative capacity to put in place legal rules that support its
policy objectives. Although there have been some combined bills that have conferred relatively wide powers
of action on the Assembly, notably in the field of education, framework legislation has not been as widely
used as had been thought possible.

No obvious reasons have been oVered for this reluctance. It may derive in particular cases from an intention
to preserve a substantial degree of uniformity between the law in Wales and that in England. But it may also
derive in part from an unwillingness in Whitehall departments to accord the Assembly wider powers of
subordinate law-making in bills than they may be able to justify for themselves. Although there are no general
criteria which departments are expected to apply in determining which matters should be covered by primary
legislation and which may be dealt with by delegated legislation, the issue will be addressed in the course of
preparing each new bill. Some constraints must result from the work of the House of Lords Select Committee
on Delegated Powers and Regulatory Reform, which is required to report on, inter alia:

“. . . whether the provisions of a bill inappropriately delegate legislative power or whether they subject
the exercise of legislative power to an inappropriate degree of parliamentary scrutiny.”

At the same time there is no evidence that the Committee would readily question the decision to delegate
powers to the Assembly in cases where they are not similarly delegated to a Whitehall department. Neither
has the Committee addressed the wider issue as to whether it is appropriate to include in the powers delegated
to the Assembly wide Henry VIII powers. Decisions on such matters are taken by the lead department usually
after input by the Assembly Government.

Again, for its part it is unclear whether the Assembly Government has sought framework powers for recent
legislation aVecting devolved areas. In practical terms this device will only be introduced as the result of
decisions reached in the policy development stages. It is highly improbable that a Bill would be altered to
make such a radical change in consequence of actions taken during the deliberative stages.
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5. A Principled Approach to Devolved Legislation

Considerable additional powers have been given to the Assembly by legislation enacted since the
Government of Wales Act came into force. These have shown little consistency in the ways they have been
conferred. Clarity in distinguishing the Assembly’s powers has in a number of cases given way to the overall
structural demands of the legislative scheme. Such factors led the Law Society to comment on the absence of
any overarching logic in the devolution of statutory powers.5

Government guidance on the making of primary legislation aVecting Wales6, although indicating
procedural steps that should be followed, is silent as to any principles that should be observed in determining
the approach to devolving new powers. The Assembly’s Procedural Review strongly commended the
adoption of such a set of principles, derived from those proposed to them by Professor Rick Rawlings.7 These
are reproduced in the Annex below. The Review urged the Assembly Cabinet to impress on government
departments the importance of adopting these principles and the First Minister to communicate them to the
Government. Their acceptance by the UK Government would be more probable if they were to be further
endorsed by the Welsh AVairs Committee. The Rawlings recommendations should equally apply to the pre-
scrutiny of legislation.8

6. Relations between the Assembly Government and the Wider Assembly on Primary Legislative

Matters

It has now become the practice for the Assembly, in the debate on the Queen’s Speech, to identify those
Bills announced in the Speech that are of particular relevance to the Assembly’s responsibilities. They are
then remitted to the relevant Subject Committees for consideration of the Welsh related provisions and how
the Assembly might use the powers conferred.

The eVectiveness of these arrangements depends in part on the Committees having adequate time after
publication of the Bill to receive a briefing on the often complex drafts from oYcials, and then to analyse and
report on their draft provisions. In turn this can depend upon the time at which a Bill becomes available and
upon competing commitments of the Committees.

The process is further hampered because there is no mechanism for the proponents of primary legislation,
the Whitehall Departments, to appear before the Assembly. Consequently there is no provision for eVective
debate in which legislative proposals can be justified so far as the Assembly is concerned.

A separate but related matter is the impact of the separation of the Assembly Government from the wider
Assembly. This has further weakened the capacity for holding the Assembly Government to account for the
way it has contributed to Whitehall-generated legislation. This position is compounded by the major disparity
in the civil service support provided for each side.

While the overall process does aVord the Assembly an opportunity to react to new legislation, it provides
no guarantee that those reactions will carry weight with the lead departments, especially if they are not
endorsed by the Assembly Government. There is no formal machinery for the Assembly’s views to be fed
directly to the Whitehall departments. They must forwarded through the Secretary of State who may have
diVerent views. In any case, they will be subject to evaluation by the lead department and Parliamentary
Counsel.

Assembly Ministers are expected to report to the Assembly on to the extent to which Bills may have been
changed to take account of Assembly representations. Yet there is very little that the Assembly can do if their
representations have not been successful. This makes it all the more important that such representations
should be made available to those involved in the Parliamentary process.

However, if the views of the Assembly are to be heard, more needs to be done to enable AMs generally and
the Subject Committees in particular to be informed about legislation that may aVect devolved matters. In
theory this would mean that proposals for new legislation (for example, as foreseen in green and white
papers), the content of new Bills and proposed amendments to Bills as they proceed through the legislative
process, should be monitored and analysed by suitably experienced persons.

In practice, the relatively small number of AMs carrying out backbench functions works against the
development of expertise in the full range of matters with which they are obliged to be concerned. Further,
their responsibilities with respect to currently devolved matters limit their capacity to give high priority to the

5 ARP 06–01 (P5).
6 Memorandum of Understanding; Devolution Guidance Note 9: Post-Devolution Primary Legislation aVecting Wales.

January 2001.
7 ARP Report, para 4.4 and Annex V. These principles were originally developed in Rawlings, R, Quasi-Legislative Devolution:
Powers and Principles, (2001) 52 NILQ 54–81.

8 Similar criteria to some of these principles were applied by the Committee In its scrutiny of the NHS (Wales) Bill: Third Report,
Session 2001–02.
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implications of all new bills. A case can be made for more provision to the Presiding OYce of specialist
advisers who are not oYcials serving the Assembly Government to enable these parliamentary functions to
be carried out to the maximum extent that competing demands allow.9

7. Assembly Proposals for Wales Legislation

The Government of Wales Act requires the Secretary of State to consult with the Assembly about the
content of the Government’s legislative programme10. In addition, the Assembly is free at any time to request
primary legislation, which the UK Government must consider in the context of the forthcoming legislative
programme.11 It is open to any Assembly Minister or three AMs to propose a bill for inclusion in such a
request12, a power that has yet to be utilised.13 The Assembly’s request is to be forwarded by the First Minister
but this follows upon an annual plenary debate, typically of Cabinet proposals.14

Requests for legislation must be channelled through the Secretary of State who has the responsibility for
negotiating a place for them in the Government’s legislative programme.15 Four bills were requested for the
2001–02 session16, but only one was included in the Queen’s Speech, and that, on Health Service reform, gave
way to an England and Wales bill through constraints in the Parliamentary timetable. In the previous session,
only one such bill was proceeded with.17

In eVect, it is UK Government that decides which, if any, requested bills will be introduced. Given the
demand for Parliamentary time, it is improbable that stand-alone bills for Wales will ever be easily secured.
Much may turn upon the standing and personal negotiating qualities of the Secretary of State of the day.

Accordingly, how the Government responds to the Assembly’s requests is a legitimate concern for
Parliament. So, for example, the negative response of the Wales OYce to the proposal, adopted unanimously
by the plenary Assembly, for the provision of free care for the elderly is the kind of matter that merits
Parliamentary attention.18 The Welsh AVairs Committee which scrutinises the Wales OYce is appropriately
placed to examine its Ministers concerning this aspect of its relations with the Assembly. Similarly, the Welsh
Grand Committee is a suitable environment for debating annually the priorities that might be accorded by
Government to Assembly requests for legislation and indeed the wider implications of proposed legislation.
These can be quite substantial. For instance, although the issue of a public holiday in Wales on St David’s
Day may be presented as aVecting Wales alone, in fact in setting a precedent for name day holidays the
proposal has implications for aVecting other parts of the United Kingdom.

There is much to be said for the proposal of the Assembly Review group that Assembly Members meet
annually with the Welsh Grand Committee or the Welsh AVairs Select Committee to discuss the UK
Government’s legislative programme and its impact on Wales.19 Which of these committees should
participate would no doubt depend upon which is best placed to take matters forward at the
parliamentary level.

8. Pre-legislative Scrutiny and Consultation

The Government’s undertaking to submit draft bills for pre-legislative scrutiny within Parliament is
generally welcome. Where that device is extended to include the Assembly in the context of legislation
aVecting Wales, it oVers a valuable opportunity for the Assembly to:

I. consider the appropriateness of the approach taken in a bill to Welsh circumstances; and

II. draw attention to features that merit reconsideration by the sponsoring department before it is
presented to Parliament.

9 ARP Report, para 6.20.
10 GWA, s 31.
11 WO Concordat, B. 6–7.
12 Standing Order (“SO”) 31.9.
13 ARP Report, para 4.8. The Procedural Review Group has stressed the desirability of proposals for legislation reflecting policies

developed in collaboration with subject committees: paras 4.7 and 6.6.
14 SO 31.10.
15 Individual departments may seek the Assembly Cabinet’s views to feed into their thinking about priorities that they put to the

Government’s Legislative Programme Committee: DG.9, para 5.
16 On health, education, a St David’s Day bank holiday and Welsh tick-boxes in census forms.
17 Children’s Commissioner for Wales Act 2001. This derived from a recommendation of the Assembly Health and Social Service

Committee, which was given partial eVect in the Care Standards Act 2000, but subsequently replaced by the wider 2001 Act
following an Assembly request. For an account of the latter Act, see K Hollingsworth and G Douglas, “Creating a Children’s
Champion for Wales?” (2002) 65 MLR 58–78.

18 See the IWA quarterly monitoring report,Engaging with Europe:Monitoring the National AssemblyMarch to June 2002, pp 2–3
19 ARP Report, para 4.13.



the welsh affairs committee Ev 37

21 October 2002] [Continued

In principle, procedures may be adopted by which the Assembly, working through the relevant Subject
Committee, can consult the public and aVected interest groups, so that its examination is informed by actual
experience and special knowledge. This device contrasts with that by which the lead department opens up
draft legislation to public consultation with no parliamentary involvement.

Both these devices have been used recently with respect to legislation aVecting Wales with contrasting
degrees of eVectiveness. The first concerning the draft NHS (Wales) Bill was a largely successful scrutiny, as
the Welsh AVairs Committee itself has acknowledged20. The second was a consultation relating to the draft
Mental Health Bill which, though of some value in examining the Welsh dimension, may prove a less
successful device for influencing the content of a bill.21

With respect to the NHS (Wales) Bill, the Assembly was designated as one of the bodies formally charged
with the function of scrutiny.22 Public evidence was forwarded to the Assembly by the OYce of the Secretary
of State for Wales to which it had been sent in response to a widespread invitation. However, the Health and
Social Services Subject Committee did not examine such evidence, proceeding instead by debating a series of
amendments submitted by members.23 The Committee’s report provided the basis of the subsequent debate
in the plenary Assembly. The committee scrutiny took place just 12 days after the process began and five
weeks before the closing date for the submission of evidence. This was in contrast with the scrutiny by the
Welsh AVairs Committee which met five days after that closing date to examine the public evidence.
Interestingly, the consideration of the Bill by both Welsh AVairs Committee and the Welsh Grand Committee
took place before the plenary Assembly had completed the Assembly scrutiny.

This apparent lack of integration was to an extent ameliorated by the attendance of members of the Welsh
AVairs Committee at the Subject committee meeting and by the Welsh AVairs Committee taking evidence
from the Assembly Minister and Committee chair. The conclusions of this process were forwarded to the
Wales OYce, which is the lead department. Since this is a Wales-only bill, it goes without saying that the
scrutiny was focused on a distinctive Wales approach to certain health issues.

The Mental Health Bill, which applies to both England and Wales, has not been published in draft for
purposes of pre-legislative scrutiny, merely for public consultation. It had been prepared in consultation with
the Assembly Government, though its involvement may have been limited to such issues as service delivery
rather than the underlying principles that had been agreed by the UK Government at an earlier stage.

The Assembly could not be accorded any special status as a body linked to parliamentary scrutiny. Rather
it is being treated as one of the interested parties in England and Wales able to provide useful feedback to the
lead departments.24 This is despite the facts that mental health is a devolved matter and that the Assembly
Government, with the support of the wider Assembly, has developed its own policy approach on mental
health issues.25

Part of the explanation may lie in the coverage of the Bill, substantial parts of which, as drafted, are
concerned with non-devolved matters, for example compulsory measures relating to certain categories of the
mentally ill which are claimed by the Home OYce. It is also relevant that earlier consideration had been given
by the Assembly to the Green and White papers on mental health. Although the Bill contains some new
matter, it is perhaps not surprising that further consultation was preferred to pre-legislative scrutiny.26

The Assembly does not appear to have been specifically invited to participate in the consultation, although
the Health and Social Services Subject Committee was anticipating making a response as a result of
involvement with the topic at an earlier stage. The Committee took responsibility for preparing the
Assembly’s consultation response. Rather than confining its consideration to its own knowledge, the
Committee, on the initiative of the chair and party spokespersons, sought evidence from a selected number
of concerned groups in Wales.27 Although these submissions tended to press arguments that had already been
presented to the lead departments, they also reflected Welsh experience and enabled the Committee to address
issues that connected with the Assembly policy. In particular, members identified a perceived lack of

20 Third Report, Session 2001–02.
21 HSS-17-02(min).
22 The other was the Welsh AVairs Committee, though the Welsh Grand Committee met subsequently to debate the draft Bill with

the help of the select committee’s report.
23 HSS-12-02(min).
24 The consultation paper was issued in the names of junior Ministers from DHSS, the Home OYce and the Wales OYce.
25 Children’s and Adult Mental Health Strategies (September 2001).
26 On the other hand, the Mental Health Bill will only be presented to Parliament when a space in the legislative programme is

allocated to it. In theory, it could still be opened up to pre-legislative scrutiny. In any case, the Assembly will be able to consider
the final version of the bill when it is presented to Parliament.

27 A series of consultation workshops were held during the consultation period.
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coherence with the aims of the Assembly’s Mental Health strategy.28 A majority expressed the view that a
Wales-only bill was called for or, if a combined bill was unavoidable, that it should be drafted widely enough
to allow the Assembly to apply the policies appropriately to Wales by secondary legislation.29

The consultation period of 12 weeks, which occurred largely in the parliamentary recess. It appears to have
been set mainly with the central government considerations in mind. Little account had been taken of the fact
that the Assembly was also in recess. Accordingly, the Subject Committee had to be specially convened (a
step that required the permission of the Presiding OYcer) less than a week before the closing date for the
consultation. Members were recalled, at inevitable inconvenience to some, for the sole purpose of examining
this detailed and controversial bill in a single afternoon.

Some conclusions may be drawn from these two experiences:

I. Both pre-legislative scrutiny and consultation have value as devices for improving the quality of
legislation aVecting Wales. However, it remains to be seen to what extent Whitehall departments
will respond to the concerns about draft legislation expressed by the Assembly, especially if those
diverge from the position taken by the Assembly Government.

II. Consultation is of limited value If the Assembly is regarded as having no stronger standing than an
interest group. The extent to which the Assembly is so regarded undermines the potential for
partnership with Westminster, especially with legislation that impact substantially on devolved
areas.

III. Unlike pre-legislative scrutiny, consultation does not contribute obviously to the parliamentary
responsibility of monitoring the way legislative power is being deployed.

IV. To be eVective in the Welsh context, both pre-legislative scrutiny and consultation procedures must
ensure that the evidence and deliberations in the Assembly are well-informed and include an
essentially Welsh focus. This will increase the pressure for providing further support to Subject
Committees in the form of specialist advisers.

V. Some guarantees are needed that the Assembly will be consulted as to which bills should be made
subject to pre-legislative scrutiny by reason of their potential impact on devolved matters.30

VI. Whether pre-legislative scrutiny in the form used for the NHS (Wales) Bill will become a useful
procedure for accommodating Welsh interests in future legislation depends upon a number of
imponderables:

— Will this procedure be used widely and consistently, or will it fall prey to the usual political
predators of time constraints and pressures for a speedy fulfilment of political priorities?

— Will it survive a change of administration in London?

— Will it be confined to Wales-only bills, or can it be utilised to the much more common case of
combined England and Wales bills?

— Will it be used for politically contentious legislation?

— Given the demands that the procedures make upon the limited time available to the Assembly
Subject Committees, having regard to their own priorities, and on the limited oYcial support
available to them, will it not be necessary to limit its use to a relatively small number of bills
each session?

— Can the time-tabling be refined to enable the Subject Committees to consider as much as
practicable of the public evidence and to allow transmission of the conclusions of the Assembly
to the Parliamentary Committee before their final deliberations?

9. Wales-only Bills

There must be concern that, given the pressures on parliamentary time, the Assembly can realistically
expect no more than a single Wales-only Bill annually, and that it is unlikely that any such Bills that are
substantial or controversial will be accepted for the legislative programme. It has also been argued that
Government will be reluctant to engage widely in the practice of dealing with important devolved matters in
Wales-only Bills since this will mean that equivalent matters as they aVect England will have to be dealt with
in England-only Bills.31

28 The bill makes extensive use of the device of conferring the same functions on the “appropriate Minister”, which means the
National Assembly for Wales in the case of Wales.

29 See HSS Consultation Response and Committee letter to the Assembly Minister: HSS-17-02.
30 Presumably the decision as to which bills should be subject to scrutiny will be taken by the Legislation Committee where the

views of the Secretary of State for Wales will be taken into account.
31 David Melding AM, “The unitary State: as dead as Queen Anne”, speech to Welsh Governance Centre, 29 April 2002.
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One possible outcome is well illustrated by the treatment of the recent NHS reorganisation, which involved
substantial structural changes diVerent from those proposed for England. The scheme for Wales, which was
developed with much controversy,32 was designated in the Queen’s Speech for enactment in a Wales-only Bill.
In the event, the essential Welsh provisions were incorporated into a combined Bill, on the grounds of
shortage of parliamentary time. This approach has been justified as enabling the Assembly to begin the
restructuring sooner than if the Wales-only Bill had been postponed to a following session. However, an
unfortunate consequence was that relevant Assembly documentation concerning consultations reached
Parliament only on the day of the second reading. The result was that the Welsh provisions received
considerably less parliamentary attention than those applying to England. In addition, the Assembly plenary
was unable to debate the Bill until after its second reading in the House of Commons. The upshot was that,
on this occasion, a major policy change requiring primary legislation was dealt with in a way that probably
involved less accountability than would have been the case pre-devolution.

If Wales-only Bills are to be few, the special treatment that is potentially available under House of
Commons Standing Orders will be of limited value in focusing on the Welsh dimension in new legislation.
Limited benefits come from the general requirement that a standing committee must include all the Welsh
MPs33 since that is confined to exclusively Welsh bills. The same may said of the procedure that enables the
Welsh Grand Committee, or a second reading committee that includes all the Welsh MPs, after deliberating
on a Wales-only Bill to recommend to the House that it ought to be read a second time without further debate
in the Chamber.34 The same is the case for the procedure under which a Wales-only Bill that has been
considered by a second reading committee may also be referred for consideration on report to a standing
committee that includes all Welsh MPs. This too oVers savings on the time of the House since the Bill as
amended in the committee can reported to the House and go directly to a third reading.35

At the most these parliamentary procedures may oVer one limited way in which additional non-contentious
Wales-only bills might be enacted, since they take the Bills out of the full parliamentary stages. However,
diYculties may be anticipated in making use of these procedures, since they require both a Government
initiative and general support in the Commons.36

There is a case for a convention to emerge at Westminster where one general Welsh Bill is allowed each
year which incorporates a range of aspirations. So for example, in March 2002 the Assembly Government
put forward ideas for eight Bills as candidates for primary legislation at Westminster in the 2002–03 session.
Might these not be incorporated into a single Bill, a Wales Miscellaneous Provisions Bill, so long as the
proposals remained within the boundary of areas for which the Assembly has responsibility? The Assembly
Government’s March 2002 legislative proposals were:37

— Common Land (Wales) Bill to reform and strengthen the management of common land in Wales.

— Sunday Licensing (Wales) Bill to remove the need for local authorities to hold polls on the opening
of licensed premises on Sundays, where requested.

— St David’s Day Bill to provide for St David’s Day to be a public holiday in Wales.

— Land Use Planning Bill to implement proposals on changes to planning procedures designed to
speed the operation and clarity of the system. These are currently subject to consultation following
a Green Paper in England. There are no financial impacts for the Assembly and potential cost
savings for users of the planning system.

— Education Bill to strengthen the Assembly’s ability to implement proposals in the education paving
document, The Learning Country.

— Audit (Wales) Bill to merge the functions of the Audit Commission in Wales and the Auditor
General for Wales to create a single audit body for Wales (as already exist in Scotland and
Northern Ireland).

— Housing Ombudsman (Wales) Bill to extend the remit of the Local Government Ombudsman for
Wales to cover registered social landlords.

— Passenger Transport Bill to follow up the recommendations of the recent Policy Review of Public
Transport, providing for organisational structures to support public transport planning and
provision and giving the Assembly powers of direction over the Strategic Rail Authority.

32 IWA, Coalition creaks over Health: Monitoring the National Assembly September to December 2001.
33 House of Commons Standing Orders (“HCSO”) 86(2), proviso (ii).
34 HCSO 91 and 106.
35 HCSO 92.
36 The procedure may not be used where 20 or more MPs object.
37 For a more detailed discussion of these measures see the IWA quarterly report, Engaging with Europe: Monitoring the National
Assembly March to June 2002, p 32–35.
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There was widespread acknowledgement that there was little if any hope of eight new measures being
adopted in Westminster. As the Liberal Democrat leader, Mike German, put it:

“We look forward to the UK Government accepting as many of these Bills as possible. However, the
range of the Cabinet proposals makes it clear to me, and to the Liberal Democrats, that the
Assembly needs to have primary legislative choices ... Many of the policies before us would carry
a majority in this Chamber, yet we cannot implement them because we do not have the power to
do so.”38

Primary legislative powers for the Assembly to deal with such matters may well be the most desirable
option. However, it is clear that such powers will not be available for some years. In the meantime, there is
a case for primary measures that the Assembly judges desirable to be incorporated each year within a single
Wales Miscellaneous Provisions Bill. This would stand a much greater chance of success, given the highly
competitive character of the Westminster legislative process. In the example given above, not all the proposed
Bills suggested in the list might be considered suitable for inclusion in a Miscellaneous Provisions Bill. For
example, as already discussed, the St David’s Day Bill might not be considered a “Wales-only” Bill since it
might have implications for other parts of the UK. There would also be opposition from parliamentary
draughtsmen who tend to dislike such all-embracing Bills. On the other hand Westminster procedures have
proven in the past to be highly flexible. If the will is there, then generally ways can be found within
Parliament’s Stranding Orders to meet objections of these kinds.

10. Consideration of Combined Bills

It is more probable that Welsh legislative needs will have to be met through Bills that contain both English
and Wales provisions. In these circumstances the Assembly’s interests may be subsumed under those of the
lead Whitehall department during the parliamentary process. Criticisms have been made from time to time39

that Parliament, notably the House of Commons, has given inadequate consideration to those parts of these
Bills that relate to Wales. Yet this is hardly surprising if priority is accorded to examining the provisions from
a wider perspective determined by the responsibilities of the lead Whitehall department and the impact of the
legislation on the predominant part of the country.

At the same time, if respect is to be paid to the Welsh dimension as is implicit in devolution, opportunities
for considering specifically Welsh concerns should be provided. Moreover, these should be such as to allow
Parliament to take account of the views of the Assembly, as distinct from those of the Assembly Government,
which in any event are more readily accommodated through the involvement of the Wales OYce, particularly
where those would involve changes to a Bill. These call for greater co-ordination between parliamentary
bodies and the Assembly.

The Welsh Grand Committee currently enjoys no formal role in the legislative process other than as a
second reading committee for Wales-only bills. Nonetheless its potential as a debating forum for Wales
aVairs, since all the Welsh MPs are members, might be enhanced by enabling it to debate the treatment of
Welsh matters in a combined bill, when referred to it for consideration, prior to the second reading.40

Advantage could be taken of the Standing Order41 that allows the Committee to meet in Wales.

It is diYcult, however, to envisage any mechanism whereby the Assembly perspective on a Bill can be
formally incorporated into such debates or into those on the second reading. Presentation of that perspective
must depend upon the extent to which the participating UK Ministers (who may include those from the Wales
OYce) and individual MPs choose to draw attention to it. In turn that must depend upon the completion of
the Assembly’s review of the bill and publication of a report endorsed by the plenary Assembly in good time
for it to be available for parliamentarians. The importance of timing the work of the relevant Subject
Committee and of the plenary appears to be well recognised at the Assembly. However, consideration of
Westminster legislation must compete with other important time claims, not least in policy development
within existing powers and in secondary law-making. It also makes additional demands upon the oYcials who
support these bodies.

A solution might be a convention that amendments to Bills emanating from the Assembly should acquire
the status of “fast track amendments”, that is to say amendments which are automatically placed before the
Standing Committee that considers a Bill following second reading.42 This would fit well with the notion that
promotion of primary legislation as it aVects Wales should develop into a partnership between Westminster
and the Assembly.

38 Assembly Record, 19 March 2002.
39 For example, Jon Owen Jones, “Welsh Scrutiny of Welsh Bills”, IWA Agenda, Spring 2002, 35–36.
40 HCSO 104; 107.
41 HCSO 108(1)(a).
42 HCSO 63.
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In cases where Welsh interests are substantially aVected, it is to be assumed that appropriate steps are taken
to ensure that those nominated as committee members by the Committee of Selection will include a cross-
section of the Welsh MPs. While it cannot be the role of such members to represent the Assembly during the
committee’s deliberations, it would clearly be helpful if they can be fully informed about the Assembly’s
position on aspects of the Bill. As standing committees in the typical case have no powers to send for papers
or take evidence, MPs will need to inform themselves by other means. For example, where time-tables permit,
there would be advantage in their attendance at meetings of the relevant the Assembly Subject Committee
when the Bill is under examination. If there is no such arrangement at the moment, the Presiding OYcer
should ensure that the relevant Assembly papers are sent directly and in good time to the members of the
standing committee.

House of Commons Standing Orders permit parts of a bill to be committed to a standing committee and
the remainder to a committee of the whole House.43 However, they do not permit diVerent parts to be
committed to diVerent standing committees. Could the Standing Orders be amended to permit those parts
of an important combined bill that deal exclusively with Welsh matters to be referred to a standing committee
with a strong component of Welsh MPs, while the remainder of the bill is sent to a more broadly drawn
standing committee? Alternatively, the membership of the standing committee for the bill might be
supplemented by the addition of more Welsh MPs when the Wales related parts are under consideration.
However, at a minimum, for either mechanism to be workable, the drafting of combined Bills would have to
change so that the Welsh-directed provisions were capable of separate consideration.

House of Commons Standing Orders also provide for bills to be committed to a special standing
committee, which may take evidence, both oral and written, much in the way adopted by select committees.44

Application of this procedure to combined Bills that would make a substantial impact on matters devolved
to Wales would enable the standing committee to receive and publish the views of the Assembly in a direct
and formal way, before the provisions of the bill were subjected to detailed examination.45 This procedure is
not commonly put to use46, in part no doubt because it necessarily protracts this stage of the legislative
process.47 On the other hand, might not this procedure be adapted to permit standing committees dealing
with these combined bills to take evidence at the outset of its work from the Assembly alone? Could this
mechanism be used to identify Assembly-sponsored amendments that are important enough to be debated
by the committee? Such special treatment can surely be justified by reason of the need to acknowledge the
special relationship between the Assembly and Parliament on primary legislative matters, a relationship that
we argue should be regarded as a partnership.

11. What if Primary Legislative Powers are Conferred on the Assembly?

For political as much as practical reasons, the case is regularly made for the establishment of a Welsh
equivalent of the Scottish Parliament. However, whatever happens in respect of primary powers, the United
Kingdom Parliament will continue to legislate on matters that aVect Wales, including devolved matters.
Among matters that have not been devolved, those within the reserved areas under the Scottish scheme4811
will remain the prerogative of the United Kingdom Parliament. The Scottish experience also suggests that,
in the event of the Assembly acquiring primary powers, United Kingdom legislation would continue to be
used in a great number of areas. Recent research49 has suggested a number of possible reasons:

I. Electoral expectations favouring uniformity of treatment is some sensitive policy areas, such as social
security, in the diVerent parts of the United Kingdom.

II. Reliance on shared institutions for purposes of administration, applying a single body of law.

III. The need to prevent persons exploiting legal diVerences between diVerent jurisdictions.

IV. Acceptance by the devolved government of the desirability or convenience of uniform Westminster
law, for example because:

— Proposals for Westminster legislation on a matter (for example, for England) that is devolved
will enter the statute book well before equivalent devolved legislation can be enacted and
take eVect.

43 HCSO 63(3).
44 HCSO 63(2); 91.
45 A motion to apply it to a particular bill may be made by any MP: at the end of the second reading: HCSO 63(2).
46 It was used for the Adoption and Children Bill currently completing its parliamentary passage.
47 HCSO impose limits on the length of the period and number of sittings when evidence may be taken: 91(1).
48 Scotland Act 1998, Schedule 5.
49 A Page & A Batey, “Scotland’s Other Parliament: Westminster Legislation about Devolved Matters in Scotland since

Devolution”, [2002] Public Law 501–523.
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— Such legislation obviates the need to alter the devolved legislature’s own legislative priorities
in order to enact separate legislation.

— Westminster legislation, as it is enacted by a sovereign Parliament, cannot be impugned, as in
the case of a devolved legislature, on the grounds that it trespasses on areas that are outside
the latter’s legislative competence.

— It is a way of avoiding matters that may prove to be particularly controversial in the devolved
legislature.

— It may be an easier and more convenient way of altering existing law (that may already be
contained in a uniform statute), especially in the case of minor amendments.

It might be argued that the improvements in the legislative process of the kind suggested here might counter
the case for investing the Assembly with primary law making powers. However, the strengthening the
legislative process to ensure that Welsh concerns are fully taken into account should not be treated as an
expedient of this kind. For even when, as we believe, the National Assembly will acquire primary legislative
competence, Westminster legislation will still remain a major source of the law applying to Wales. It is
therefore in the longer-term interests of Wales, that closer links should be forged between the National
Assembly and the authorities involved in the Westminster legislative process.

Rather than treating the relationship between London and CardiV as one of legislative dependency of the
latter on the former, it should be seen, as the Assembly Presiding OYcer has suggested, as a partnership, in
which the four institutions—Westminster Government, Assembly Government, Parliament and the
Assembly collectively—have inter-dependent roles. The stronger the break becomes between the Welsh
Assembly Government and the rest of the Assembly as a quasi-parliamentary body, the more important are
the roles of both of the representative bodies in the legislative process.

John Osmond, Director, IWA
Keith Patchett, Emeritus Professor of Law, CardiV University

October 2002

Annex

Principles to be adopted in Government Bills aVecting the Assembly (proposed by Professor Richard
Rawlings and adopted by the Assembly Review of Procedure)

1. The Assembly should acquire any and all new powers in a Bill where these relate to its existing
responsibilities.

2. Bill should only give a UK Minister powers which cover Wales if it is intended that the policy be
conducted on a single Wales/GB/UK basis.

3. Bills should not confer functions specifically on the Secretary of State for Wales. Where functions need
to be exercised separately in Wales, they should be conferred on the Assembly.

4. A Bill should not reduce the Assembly’s functions by giving concurrent functions to a UK Minister,
imposing a requirement on the Assembly to act jointly or with UK Government/Parliamentary consent, or
dealing with matters which were previously the subject of Assembly subordinate legislation.

5. Where a Bill gives the Assembly new functions, this should be in broad enough terms to allow the
Assembly to develop its own policies flexibly. This may mean, where appropriate, giving the Assembly
“enabling” subordinate legislative powers, diVerent from those given to a Minister for exercise in England,
and/or which proceed by reference to the subject-matter of the Bill.

6. It should be permissible for a Bill to give the Assembly so-called “Henry VIII” powers (ie powers to
amend primary legislation by subordinate legislation, or apply it diVerently) for defined purposes, the test
being whether the particular powers are justified for the purpose of the eVective implementation of the
relevant policy. Where such powers are to be vested in a UK Minister for exercise in England, they should
be vested in the Assembly for exercise in Wales.

7. Assembly to have powers to bring into force (or “commence”) all Bills or parts of Bills which relate to
its responsibilities. Where the Minister is to have commencement powers in respect of England the Assembly
should have the same powers in respect of Wales.
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Examination of Witnesses

Mr John Osmond, Director and Professor Keith Patchett, Emeritus Professor of Law, CardiV University,
Institute of Welsh AVairs, examined.

position of the Assembly does not feed into theChairman
parliamentary process in any systematic or formally

66. Can we get moving. We are running late as accepted way. It is hidden. What I think we were
usual. We are on first name terms as we are in CardiV, agitating for was a closer formal link between what
John, so nice to see you again. Thank you very much the Assembly has to say about a piece of legislation
for coming this afternoon. I do not know how much at a time when parliament itself could be influenced
of the previous deliberations you have seen but you by what it hears. There are problems in this respect,
have been in front of us before and you know what of course. First of all there are problems of meshing
the score is. We are very keen on finding out your timetables between the Assembly and Parliament
views about how the legislative process in Wales can and that requires a lot of planning and I suspect a lot
be made better. Perhaps if you would like to of good luck on occasions. There are also the
introduce yourself and your colleague, who I do not problems in the Assembly at the moment in that, if I
think we have met before, for the record. can call them this, the backbenchers do not receive

(Mr Osmond) Sure. My name is John Osmond. I the kind of expert support they need to analyse
am the Director of the Institute of Welsh AVairs. We legislation, to understand it in a way that they can
do quite a lot of work in and around the National formulate their ideas in a form that might influence
Assembly. We have, for want of a better word, a the way in which Parliament might respond to this.
constitutional panel, and a leading figure on that is We do suggest in our paper that it would be helpful,
Professor Keith Patchett on my right who is Emeritus for example, if it were possible for the Assembly to
professor of law at CardiV University. He has been in fast track its suggestions for amendments to a
eVect the main author of the paper we have presented standing committee so that there was, in fact, a
to you. I imagine most of your questions he will recognised acceptance by standing committees
provide the answers to. dealing with Welsh provisions that they would look

at these amendments.67. First of all, if we can refer to that paper, you
say that the Assembly collectively, as opposed to the 68. Do you mean a standing committee of the
Assembly Government, has limited capacity to Assembly?
influence legislation which I think is something which (Professor Patchett) A standing committee of the
has come up before from other sources. You suggest Commons, yes.
that a greater partnership approach between CardiV

69. Have you thought of any possibility of jointBay and Westminster is part of the solution. That is
working on Bills between the Commons and thesomething which I think also we have been
Assembly?considering. In practice how do you see this

partnership approach developing? (Professor Patchett) I think that this is certainly
desirable wherever that is practical, again. The(Professor Patchett) I think certainly it is a
possibilities, for example, of early discussion betweennecessary step that is required. At the moment one
the select committee or the grand committeegets the impression that the National Assembly
members and the Assembly at the time when thegenerally as distinct from the Welsh Assembly
legislative programme has been announced and thereGovernment is rather marginalised in its capacity to
is some discussion about the impact that that maybeinfluence the content of legislative change. When it
had, the interchange between the two institutions Icomes to the initial formulation of the policy for new
think will be valuable on both sides. The involvementlegislation the Assembly at large cannot really get
with members of either of those two committees withinto the Act at a very early stage unless there has been
a subject committee that was concerned with a piecegeneral discussion in the subject committees on a
of legislation would help inform both sides of theparticular subject matter which the Assembly
problems that may be faced in either of theGovernment then takes up and takes forward. But
institutions. Certainly opportunities of that kindbecause of the rules of confidentiality as soon as the
should be built in if it is at all feasible and if thediscussions take place between the Assembly
timetable allows.Government and the appropriate ministerial

departments necessarily the rest of the Assembly is (Mr Osmond) If I could make a broader, more
general, perhaps political point which is simply this:left on the edges of that and must await the

appearance of the Bill to be able to get into the Act. in all your considerations of how this works and can
be made to work better we have an ongoingOne can understand the thinking behind that. It

means, therefore, that if there is to be a greater structural shift in the character of the Assembly itself,
which you will be aware of. We have, in eVect, theinfluence at that stage then the Assembly itself must

grapple with the problems in its subject committees disappearance of the corporate body as envisaged in
the Wales Act, it has gone, we have the emergence ofand ensure that it is feeding into the Assembly

Government as much as it can in an order which will the Welsh Assembly Government, which in eVect is
the old Welsh OYce, dealing directly withinform the way in which the Assembly Government

goes about its task. Waiting for the Bill to come, of Westminster and Whitehall, and we have on the
other side a diminished Assembly which because ofcourse, means that the Assembly is rather late in on

the act. It may have views that it wishes to express the lack of numbers means there are no eVective
backbenchers, no eVective support for them in termsgenerally. At the moment there is so little formal

linkage with the parliamentary process that the of the kind of support even that you have in the
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House of Commons. In a way all these kinds of issues stage. After all, the Assembly has the responsibilities

for bringing transparency to policy making, forabout can the Assembly more eVectively engage in a
constructive manner in some sense are a bit academic monitoring the way in which services are delivered in

Wales, functions which now have moved from thereally. If you just look at the situation now where you
have a situation where you have a Labour Commons itself to the Assembly. Accordingly the

experience of that political dimension rests with theadministration in Westminster and a Labour
administration in CardiV, how much more diYcult Assembly and yet Parliament is the body that is

asked to make the new rules, the necessary changes,would this be in terms of the actual Assembly itself,
the Assembly as a backbench institution if you like, therefore Parliament needs the experience of the

Assembly and needs to draw upon that in some kindhaving some sort of purchase if in eVect the politics
were the other way, that is to say we had a of structured formal way so that the Assembly itself

feels that it is, in fact, part of the process ofConservative administration in London and a
Labour administration in CardiV. There would be developing something which it itself has to see

delivered.much less possibility really for backbenchers to have
this collaborative approach. We are recommending
that there should be a collaborative approach and so
on but I just wonder how realistic this is in practice, Mr Catonthat is all. Maybe I am undermining my own paper.

71. Following on from that, and looking at the
70. You say that “consultation is of limited value drafting and the draft stage of the Bill where there is

if the Assembly is regarded as having no stronger one, you point out that it is basically not possible for
standing than an interest group” at Westminster. AMs who are not Members of the Welsh Assembly
Should the Assembly, Assembly Ministers or or Government to be drawn into the drafting process
Assembly Committees be given some formal locus before a Bill is presented to Parliament. Do you think
standi in the process of passing primary legislation the answers are possibly much earlier publication of
which aVects Wales? If so, what form should it Bills that apply to Wales or even better a general
take—the right to table amendments, for example, or policy of a draft Bill being presented not just to where
to attend and speak in standing committees? there is only Wales applying but where there might be

(Mr Osmond) I will just briefly answer that and I an application for Wales? In that context do you
will ask Keith to elaborate. I think the substantive think there are lessons to be learnt in the way so far
answer is on page 15 of our submission which Keith the NHS Wales Bill has been dealt with?
has already alluded to in that there should be, we (Professor Patchett) The Modernisation
think, a convention whereby proposals coming from Committee has been favouring pre-legislative
the Assembly should have some sort of automatic scrutiny and earlier preparation of Bills and
consideration which would give them a diVerent opportunities for feeding into the formulation of the
locus from that of any other interest group, whether Bill before it ever reaches Parliament. There can be
it is the RSPB or whatever it might be. That might be no argument that is a beneficial change. Certainly
the fast track approach, it might be another. That Wales would benefit from that, as I think happened
would begin to build up this idea of a real sense of on the Health Bill. It is one thing for governments at
partnership and a measure of equality between the the moment to make a declaration that this is a
two institutions. Keith might like to elaborate. desirable objective, when push comes to shove I

(Professor Patchett) It really depends a little bit on wonder whether pre-legislative scrutiny on a grand
what you mean by consultation here. There is the scale is a realistic way forward. It changes the way in
kind of consultation process we have recently had on which the planning of the Government’s legislative
the Mental Health Bill, for example, which is a purely programme has to be discharged. It means that
draft piece of legislation that has not yet been governments cannot with certain pieces of legislation
accepted by the Legislation Committee for move them at the timetable that governments would
presentation to Parliament. That is at a very early desire, they are controlled by factors outside their
stage of the process. It is interesting there that the control somewhat when they pass it over for external
Assembly at large was not identified particularly as a scrutiny. It extends the timetable of the whole
body to be consulted, although it itself took on the process. It may be that governments will find that this
role of responding to a general request for kind of procedure has to be restricted to a number of
consultation. Again, one would have hoped that it circumstances every year. Certainly I would have
would become quite routine for pieces of legislation argued that if any Bills justified this kind of treatment
at that stage to be passed to the Assembly with a the Welsh ones would come high on that list and one
formal request that the Assembly engage in the would hope that would take place. At the moment
process of consultation. It is, of course, then just you see the pre-legislative scrutiny that took place on
consultation with the lead department in Whitehall the Health Bill was a Wales only Bill. How far is
and the Assembly but there is already consultation Government going to allow more controversial
that takes place between Whitehall and the Welsh combined pieces of legislation to go out for pre-
Assembly Government. Where our concern has been legislative scrutiny in this kind of way, that remains
mainly expressed in our paper is the weakness of the to be seen. If, as I suspect, Wales only Bills are going

to be relatively few, this is not going to make aconsultation with the rest of the Assembly which has
significant contribution to what we are striving at.become, we suspect, more marked as a result of the

bifurcation of the corporate body. There is, I think, (Mr Osmond) Can I just make another addendum
as we have already intimated, a need for recognition, of a more political kind which is simply that going
perhaps in the Commons itself, that the Assembly down that route, which would be plainly desirable

from a democratic point of view, to rephrase whathas something to oVer at this important legislative
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Keith has said, how likely in a sense is it the of orderly and systematic way. That helps everybody

in the process of analysing a piece of legislation andgovernment will supply the opposition with more
opportunity to oppose. The reality is that debating it. For those who come subsequently to use

it it is a godsend. This is the great advantage of thegovernments undermine at every hand opportunities
for opposition to oppose. I just point you to one kind that David Miers and his team were suggesting.

I do not think I would dissent from anything that heexample which happened in relation to health again
here in the Assembly. Probably the most important said in that regard.
and controversial piece of legislation which was 74. Are there any other suggestions or other
pushed through by the administration here was on mechanisms which could impact on the Bill?
the reorganisation of the health service, which all of (Professor Patchett) Certainly I would like to see
you will be familiar with and have your views about. the Explanatory Memorandum always have a Welsh
The fact of the matter is that particular piece of section to it. Even when it says there is nothing
legislation was forced through without the Assembly unique in this legislation as it applies to Wales it
having a chance to scrutinise it at all. You know the would be very helpful. In fact, to have an
history. Initially there was to be a Wales only Bill, Explanatory Note explaining precisely how these
within a matter of weeks that became an England and provisions impact on Wales, where they diVer and
Wales Bill. Far from going to the Assembly first, perhaps even why they diVer, would be of great help
after all this is a major piece aVecting just Wales only, to those who are trying to work their way through a
this bit anyway, it went to the House of Commons new piece of legislation and something that is new to
and was dealt with on Second Reading. On the day them. There are certain diYculties in combined
it was dealt with the consultation that the Assembly legislation in putting English provisions in one Part
Government here went through, a large piece of and Welsh provisions in another, even using the
consultation, 500 pages, was lodged in the House referential mechanism that David Miers was talking
library on the morning of the Second Reading about, because there is always the possibility that
debate. One of your colleagues had a researcher go debate may wish to diverge the content of one from
through it in a matter of hours on the morning. Now the other. It is feasible, of course, then to say “Section
that seems to me more likely to be the way that 12 applies to Wales with the following modification
legislation aVecting major pieces of controversial which has been put in by amendment” but
items is going to be dealt with. I think my point is governments do not like this, I think. If there is to be
clear. a uniform provision in their view, they would like the

single provision in one place and allow that to be72. Yes and I respect your healthy cynicism, John,
debated and completed in one particularand to be honest share it to some degree. I am a bit
circumstance. One of the functions of Parliamentarymore sanguine I think about the potential for the role
Counsel is to help those who are presentingof pre-legislative scrutiny than perhaps you are.
legislation to do it in the most eYcient way for gettingThere are two factors really. One, you do lengthen
the legislation through in the way they want and thisthe process and therefore give more opportunities
division process might be resisted somewhat becausebut also often at the pre-legislative stage the
it rather diVuses that possibility.Government has not put its reputation on the line, if

you like, and is therefore more open minded. It seems (Mr Osmond) Again, it also gives the opposition
to me to be the time when the National Assembly two chances of opposing and what government is
backbenchers, as we properly call them, might going to want that to happen.
actually influence legislation up there. I think we can
push for that at any rate and every step we take is a

Chairmanstep forward.
(Professor Patchett) I do not think we would argue 75. Without being party political, this

with that but the proof will be in the cooking of the Government is actually doing that, John, I am afraid,
pudding, of course. It will be very interesting to see bringing in draft legislation that we have had. How
how distinctively diVerent pieces of legislation are long it will carry that on for or whether a future
that have gone through the pre-legislative scrutiny government will continue it, I do not know. It is
when they actually appear. Will this have the reality, something which is to be applauded.
the bite, the capacity to introduce new thinking and (Mr Osmond) I agree it is something to be
new ideas or will the lead ministry continue to dictate applauded, I just ask how likely is it to be sustained
and confine the changes to perhaps the more in a systematic way. Let us hope it is.
cosmetic, we do not know, and that remains. Chairman: That is anybody’s guess. At least they

have started.

Mr Wiggin
Dr Francis73. You have touched on this but you advocate the

grouping together of Welsh clauses in Bills, even 76. What is your view of the Rawlings principles
which have been adopted by the Assembly?where they reflect their English counterparts. Could

you elaborate on the possible benefits? (Professor Patchett) They are certainly important
guidelines which one would very much like to see(Professor Patchett) By grouping them together

you allow perhaps the integrated Welsh dimension to adopted and implemented as a regular routine. They
are criteria by which new legislation should bebe approached during the parliamentary process. It

is much easier to understand the impact of legislative assessed, both politically and legally. I would like to
see at every stage in the process of developing a piecechange if the related provisions are focusing upon

one jurisdiction and follow each other in some kind of legislation and putting it before Parliament that
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questions were asked as to whether these principles (Professor Patchett) Not necessarily. It really
had been fully accorded and if they had not been depends on the nature of the frame within which the
some kind of explanation of why they were not felt legislation is being authorised. If the policy which is
appropriate in those circumstances, which in some to be fulfilled by the secondary legislation is spelt out
cases may be the case. As indicators of the right kind with some degree of particularity, if the limits which
of relationship between a devolved authority and constitute the frame are designated with some
Whitehall or Westminster they do seem to me to be reasonable precision, then the Assembly gets
very much on the appropriate lines. One of the freedom of action but within a well defined area and,
problems about this, of course, is the question of of course, they are subject to initial control if they
enforcement, to ensure that ministries comply with exceed those limits. I think it would be highly
them. David Miers quite correctly said that they improbable that any government would give
would have greater strength if they were framework legislation in the field of education but it
incorporated in a concordat or Devolution Guidance may be quite feasible, as happened in the education
Note, and I would certainly favour that. It would be legislation, to give them freedom of action in relation
very helpful if those things were articulated perhaps to development of the curriculum or in relation to
even in the Explanatory Memorandum when those alternative methods of testing children in the later
principles had not been accorded. stages of secondary education. There is no reason at

(MrOsmond) I would not want to depart from one all why, as has happened within the education
word that has been said because I agree that it would legislation, that kind of principle cannot be carried
be desirable but I think it would be interesting for across to other areas.
you to ask Whitehall departments and parliamentary
draftsmen have they heard of the Rawlings 79. Do you think that, in principle, it would also be
principles. On the answer to that question you might desirable to confer upon the Assembly extensive
get the likelihood of their being applied in a Henry VIII powers?
systematic way. Hopefully as a consequence of the (Professor Patchett) I have never been a fan of
recommendations from your Committee they might Henry VIII powers, I have to say, because I find
have some purchase. What strikes me, to be fairly them, as they have been used in the past, distinctly
brutal about it, is reading them purely from a lay undemocratic. That the executive should have
point of view, if you read through them and say if powers to alter the will of the legislature always stuck
these were applied wholeheartedly, fully, with all the in my throat a little bit. I went along with these fairly
kind of discretion that seems to be implied by the grudgingly at the beginning because they were often
words that are written there, as has already been mechanistic and they dealt with consequential
intimated, you here would almost have primary matters and minor changes and so on, but we are
legislation by the back door. How likely is that to be gradually seeing this become an executive tool of
contemplated? In any event I do not think it is some significance. I am not happy about the
desirable to have legislation made in that way, by the extension of that. On the other hand, as David Miers
back door, let us make legislation by the front was suggesting, the Assembly context puts a diVerent
door, please. picture upon it because the very controls that do not

exist to a reasonable level in London do exist here77. You argue that the principles “should equally
and therefore there are safeguards that could be, Iapply to the pre-scrutiny of legislation”, what exactly
think, reasonably eVective. It is not as if anydo you mean by that?
government would turn around to the Assembly and(Professor Patchett) When the process has been
say “You can have full powers to amend and repealcarried out of looking at a draft piece of legislation I

would like quite formally for these criteria to be any legislation at all within a broad area”. It is highly
applied to that legislation by the bodies charged with probable, I would have thought, that these powers
the function of pre-legislative scrutiny. To some would always be confined within the framework of a
extent this, I think, was what happened with this particular piece of legislation and therefore be
Committee looking at the NHS Bill, there was limited to use in relation to the objectives and
discussion about the division between primary and purposes of that piece of legislation. That being so,
secondary legislation, for example. Systematically I again there are safeguards of judicial review and
would like to see the other principles applied: “have there are the Assembly’s own procedural safeguards.
these considerations carried weight in the It worries me less, oddly enough, in relation to the
preparation of this Bill that we are asked to look at Assembly than it does in relation to Parliament.
at this early stage”. It was suggested earlier on that (Mr Osmond) Can I just add to that consideration
this is the time when more change is likely to be made of where the logic of the argument is leading us
to the legislation and from a public standpoint it is because Henry VIII powers, of course, are embodied
perhaps as good an opportunity as any for applying in the Rawlings Principles, a basic part of them in
these principles in a way that might have eVect. actual fact. If one takes the view that as a general rule

of actually conducting our aVairs in terms of making
primary legislation it is not desirable to use this

Adam Price method. Let us be upfront about what we are doing
is what I am saying, that helps us to make the point.78. On page five of your submission you argue in
If for the Assembly in its current form even to workfavour of the concept of framework legislation as a
eVectively and so on requires this kind of discretionpotential model. Sceptics might counter that this
to be built in to make the system work, and this is notruns the risk of creating even greater uncertainty as
actually a terribly desirable route, is that not sendingto what precisely the Assembly’s powers are. Would

you agree with that? us a pretty loud message.
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(Professor Patchett) Certainly one would like toMr Caton
see a more logical way in which these things are80. In your submission to the Assembly Review of
arranged but we are starting from where we are at theProcedure, you noted seven distinct legislative
present time and the powers that have come to Walesmethods of conferring powers on the Assembly. I
have come in very diVerent forms over a long periodthink you proposed a review. Could such a review
of time. The process of devolution in some respectsend up just picking one of those methods which could
has been an accidental transfer of diVerent ranges ofbe stuck to in the future?
powers. What one needs very often is a(Professor Patchett) I doubt very much that there reconsideration and a reintegration of these powersis one single mechanism which would fit all into a more coherent pattern. I heard David’scircumstances and I doubt very much whether argument about restatements and this is whollyParliamentary Counsel would go along with that. desirable but I am not sure whether readilyThey are showing a little bit more consistency as we implementable in the order of priorities of resources.have heard in some of the ways in which this is being Some greater coherence is required wherever possibleapproached. In order to accommodate very diVerent in rationalising the way in which powers have beenkinds of circumstances in diVerent types of transferred in order to get a better integration and thelegislation diVerent kinds of mechanism may be removal of what appear to many of us to benecessary. For example I am not sure that the same unnecessary exceptions.mechanism will be appropriate in a big piece of

82. Clearly John would not agree with this butlegislation where there are huge chunks of legislation
would you not think that the Rawlings Principles,applying to Wales exclusively in comparison with a
which I think are rather more limited than John haspiece of legislation where only one provision has any
implied, provide the basis for trying to introduce thatapplication in relation to Wales. Therefore the
kind of overarching logic?drafting of the latter may be of a diVerent nature and

(Professor Patchett) Certainly if we are lookingperform a function quite adequately and cause no
forward that is right for changes in the future but weproblems of comprehension whatsoever. What we
are lumbered with a chained elephant at the momentwant is greater consistency in relation to treatment of
which blunders around the Statute Book and causesthe diYcult, complex, controversial pieces of
mayhem for the ordinary user. It is getting that partlegislation where the English and Welsh provisions
of the process into a more orderly form which willhave tended to be intermingled making it extremely
make life easier for those people who have to workdiYcult to sort out the pieces of the jigsaw.
with it.81. Should there be an overarching logic governing

Chairman: Thank you very much indeed forthe allocation of the powers to the Assembly as I
coming along. It has been very useful.think the Law Society implied in their evidence to us?

Memorandum submitted by the Welsh Local Government Association

THE LEGISLATIVE PROCESS AS IT EFFECTS WALES

The WLGA—Introduction

1. The Welsh Local Government Association (WLGA) was established on 1st April 1996, following the
reorganisation of local government in Wales. The Welsh Local Government Association represents the
interests of 22 unitary local authorities in Wales. The three Combined Fire Authorities and three National
Park Authorities are associate members. The 4 Police Authorities have also determined to join the
Association on an associate membership basis. The Association also recently merged with Syniad the
Improvement and Development Agency in Wales, although the latter organisation retains its impartiality to
assist local government to develop the key themes of the Local Government Act 2000 and the support across
the improvement agenda.

2. The WLGA is a constituent part of the Local Government Association of England and Wales, but
retains full autonomy in dealing with Welsh aVairs. It exists to promote local democracy and represents the
interests of local authorities in Wales. Membership of the WLGA by local authorities is voluntary, and the
organisation is financed solely from member authorities’ subscriptions and levies. In addition its
Improvement and Development Services are funded by grant from the NAFW.

3. Whilst retaining a keen interest in the implications of primary legislation aVecting local government in
Wales, the WLGA tends to reply on the WLGA to monitor the progress of Bills at Westminster.

Purpose and Aspirations

4. The Statement of Purpose for the WLGA is set out below—
“The Association’s primary purposes are to promote better local government and its reputation and to
support member and associate member authorities in the development of policies and priorities which
will improve public services and democracy”
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5. This is supported by a new statement of Key Aspirations—
The Local Authorities of Wales will strive, individually and collectively through their Association, to
secure the most eVective local contribution to the well-being of Wales and all its communities through
a commitment to the highest quality in the services provided by local government and by the vigorous
advocacy of the public’s interest. They will seek:

— to strengthen local democratic accountability;

— to add value to the quality of life in each community through eVective leadership, partnership and
collaboration;

— to foster positive local conditions for economic activity;

— to direct investment in key public services to meet locally and nationally agreed objectives;

— to exercise judgment over the care and condition of the environment which strikes a balance between
the needs of the current generation and of those yet to come;

— to promote the social well-being of their communities;

— to strive continuously for improvement in service standards and delivery; and

— to deliver high quality, cost eVective, citizen focused services.

Context

6. The achievement of these aspirations are strongly but not wholly reliant on the presence of the National
Assembly. Local Government and the Assembly have stuck a fruitful partnership across a range of policy
areas. Nonetheless local government is not an agent of the Assembly and the Association must not be seen
as an Assembly “branch oYce”. Fundamental disagreements will occur and our interests cannot always
coincide.

7. Local government needs its own autonomy and freedom to make services across Wales successful. Welsh
Local Government accounts for nearly 50 per cent of the public sector budget in Wales (£3.5 billion) and
directly employs some 190,000 people. Local Government is the prime front line community service in Wales,
far more so than the health service. It remains a constant factor from “cradle to grave” and is carving out a
new role, which sees authorities at the heart of wider policy areas such as the health and crime and disorder
debates in Wales.

8. The future of public services in Wales is intrinsically linked to the presence of the Assembly. It has been
created to add strategic value to governance and address the democratic deficit in Wales. Its long-term
mission as set out in its strategic document www.betterwales.com is to transform Wales into a modern
economic and socially vibrant country and regenerate its communities. The scale of this task is massive and
ambitious. Evidence suggests however that public opinion remains sceptical with a recent study concluding,
“that the Welsh public is still waiting for the Assembly to deliver”.1

9. It is this context that the key issues facing the Assembly is “delivery” of outcomes. Indeed it is this factor
that has led to a wide ranging debate on the emergence of a “Welsh Way” to public sector reform. A number
of recent academic publications have attempted to articulate what this means for the theory and practice of
devolution and raise the question of the emergence of a Welsh paradigm which sharply contrasts with the
English model of central local relations.

10. A forthcoming research paper by John Adams and Joy Milward for the Institute of Public Policy
Research concludes that local government is held in high esteem in Wales, and has greater impact than in its
counterparts in the UK2. Similarly a recently published study by the University of Glamorgan3 postulates
that “Collectively local government, primarily through the Welsh Local Government Association (WLGA),
has been able to influence the Assembly on significant issues. Individually, local authorities have at least
retained similar levels of discretion to those they enjoyed pre-devolution”. This led to conclusion that the
“there is a striking contrast with English central-local relations. In England central government is more
remote from the more numerous local authorities and Labour ministers, unlike their Welsh counterparts, do
not see local government as an important political constituency”.

11. The clearest articulation of this view has recently come from Edwina Hart, the Minister for Finance,
Local Government and Communities in the Assembly where she used the opportunity of the Chancellors
statement on the comprehensive spending review to draw a major distinction between the Assembly approach
and that of Westminster. In particular the statement had real resonance for local government—

1 “Consensus Growing for Stronger Assembly”—Alistair Cole, J Barry Jones and Alan Storer—CardiV University.
2 John Adams and Joy Milward “A New Kind of Politics—but can it work” Municipal Journal 18 July 2002.
3 “A New Partnership? The National Assembly for Wales and local government” Martin LaYn, Gerald Taylor and Alys Thomas,

Joseph Rowntree Foundation 2002.
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“In Wales, we also believe that reform is essential; but the Welsh Assembly Government is developing its
own challenging and robust agenda to deliver reform. In many areas we believe that this can be achieved
without necessarily introducing a plethora of inspection and audit regimes because the relationship between
the Welsh Assembly Government and the deliverers of public services is closer in Wales”.

12. What this means in practice for local government is multifold and complex. But fundamentally the
WLGA shares the view of the Secretary of State for Wales that within the current configuration of the
devolution settlement it is the issue of “the Assembly’s record on the delivery of improved public services
would be the test (of the Assembly’s success), rather than perceived diYculties caused by a lack of primary
lawmaking powers4”.

The Legislative Process in Wales

13. The nature of the Devolution settlement in Wales is deliberately cautious. The Assembly was created
by a “hair’s breath” vote in 1999 and it is clear that for the Welsh Public the jury remains “out” on the popular
legitimacy of its role and future development. Recent opinion polls have suggested more public support for
a greater legislative role for the Assembly but the key test of public opinion will be the elections in May 2003
and the level of democratic engagement from the Welsh electorate.

14. The turnout at that election will be closely watched as a measure of the Assembly’s ability to speak
for the people of Wales and demonstrate that it has begun to consolidate its institutional basis and popular
sovereignty.

15. The formation of the Richard Commission, which will report after the Assembly election, will be need
to assimilate the key messages emerging from the Welsh electorate while at the same time examining the
impact of the existing constitutional settlement on the eYciency and eVectiveness of Welsh Executive
arrangements.

16. The perennial debate surrounding the powers of the National Assembly—does it have too many, too
few or just enough—will undoubtedly follow party political lines, however, there is certainly scope for a more
consensual debate certainly surrounding the clarity of responsibility in certain policy areas.

17. At stake are fundamental issues for local government which go to the heart of the devolution settlement
in Wales. For example, it has been the majority view of the Association that the Assembly should be tried
and tested before it assumes new powers More devolution of policy making to Wales may or may not be the
way forward but the Association is keen to ensure that in the age of globalisation and supra-national
economies that there is no suggestion of a “Fortress Wales” approach to policy making.

18. It is well known that within the Assembly there is some frustration that the significance of the
presentation of Bills at Westminster marked “Wales only” is not impacting with suYcient regularity only
limited specific. It marks the relative weakness of the Assembly as a legislature when compared to Scotland.

19. In the Assembly Record dated 19 March 2002 the First Minister, Rhodri Morgan noted that the
Scottish Parliament had been passing ten such “Bills” per year and that the Assembly compared poorly even
to the much lower Whitehall departmental average which could at best hope to achieve one or two measures
per year.

20. Currently the Assembly has at least eight proposals for primary legislation at Westminster ranging
from the relatively minor (St Davids Day Bill) to the forthcoming radical changes set out in the NHS (Wales)
Draft Bill.

21. It is because of such factors that WLGA membership of the wider Local Government Association
(LGA) of England and Wales remains a vitally important strategic linkage. The most significant influence on
primary legislative process at Westminster is through the LGA and its lobbying activities. There are voices
in the Welsh context that argue that the link should be severed5, but these are forcefully challenged by the
majority within the WLGA who retain the view that devolution and the Assembly must “prove itself” and
that severing links with the LGA would be foolish in a context of operational as opposed to executive
devolution.

22. To quote an example, the Local Government Act 2000 which is a pivotal piece of legislation that has
changed the architecture of local government through a range of political management models and
community leadership was a product of the drive by the Prime Minister to modernise local government across
England and Wales.

4 Paul Murphy MP—“Devolution: the view from Whitehall and Torfaen” Address to the Wales Governance Centre, St Davids
Day Lecture 2002.

5 Local Government Chronicle 12/7/02—“LGA hit by double walk out” quotes the view of a Plaid Cymru controlled council (not
named) that advocates that the WLGA should break away from the LGA.
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23. What the Assembly has done is to give the Westminster framework a Welsh “variation” through
secondary legislation. This has seen the emergence of diVerent ethical framework, a new approach to the
payment of councillors and a “fourth option” in terms of political management models (essentially a
governing board of senior members) that has subsequently been adopted in three councils (Gwynedd,
Merthyr Tydfil and Powys).

24. It must not be assumed however that the “variation” factor always leads to peaceful coexistence
between the Assembly and local government. The “Fourth Option” was introduced in the face of fierce
opposition from the majority of local government6. Like the subsequent establishment of the Commission
On Local Government Electoral Arrangements in Wales (again firmly opposed by the WLGA) this was more
an indication of the presence of coalition politics and the Partnership Agreement in the Assembly than a
localist driven agenda.

25. Nonetheless such examples are the exception rather than the rule and the partnership approach set out
by the Assembly in its relations with local government has also seen distinctive approaches through secondary
legislation which are envied in the wider UK local government community.

26. In broad terms research suggests that of the 231 pieces of subordinate Legalisation enacted by the
Assembly in 2001 some 35% “were either unique to Wales, or where they paralleled similar legislation in
England, involved significant diVerences in drafting reflecting Welsh circumstances7.

27. In terms of local government this has had real significance. Examples of such variations include the
Wales Programme for Improvement (which is markedly diVerent to the Audit Commission led CPA process
in England), Policy Agreements, freedom over local spending, a distinct education and social services agenda
and a broader climate of consensus than the more centralist approach displayed in England (recently
described and commented upon by the Chief Executive of the LGA, Sir Brian Briscoe in his pamphlet “Out
of Confusion”).

28. Local Government in Wales accepts that for many commentators the Assembly’s powers are less than
many people had anticipated and this has lead to continued confusion amongst the public and elsewhere over
its raison d’etre. The WLGA has some sympathy with this view and feel that in key areas such as the provision
of Home OYce services a further dose of functional clarity is needed.

29. The passage of the draft HNS Wales Bill is a another example. The Welsh AVairs Committee Report
notes that the Assembly has undertaken to produce draft subordinate legislation for public consultation
whilst the Bill is still undergoing scrutiny in Parliament. This includes an agreement to seek to have draft
regulations available for consultation at Standing Committee stage at Westminster. As the Report states. this
will enable Bill scrutiny to include questions whether the proposed enabling powers are appropriate and
suYcient for the intended purpose.

30. This has the somewhat unique side eVect that proposed Assembly subordinate legalisation will be
submitted for early scrutiny at Westminster, despite the formal misapplication of Westminster subordinate
legislative procedures in the Government of Wales Act 1998 and their substitution by the Assembly’s own
procedures.

31. It is not in our purview to comment on the rights or wrongs of the experience of dealing with this draft
bill. We firmly recognise the legitimate role of the Wales AVairs Committee in eVective scrutiny of this vitally
important piece of legislation and wider role of the House of Commons in the determination of national
health policy in its broadest sense. However to the Welsh public such processes must seem Byzantine in there
complexity, and the Association believes that these processes needs to be better codified in order for the
electorate to understand the architecture of decision making. In this sense the clarification of existing
functions is a key task not least of all proper understanding of the ramifications of the “separation” of the
Wales Assembly Government from the rest of the NAFW.

32. In a wider context another problem emerges with process and timescales While we are seeing diVerent
primary legislation being developed for Wales in many areas, the timetable to which the Assembly may be
working on in relation to consultation and negotiation with the UK Government does not always seem to fit
in with the timetable that the UK Government follows for drafting of Bills. This stems partly from the
Assembly’s desire to consult more widely on its proposals and aspects of its internal procedures eg papers go
to subject committees before documents are issued but mainly from the extent to which the Assembly is privy
to and involved in drafting work done in Whitehall.

33. All stakeholders should seek to develop a process that produces better alignment of timetables by both
legislatives and the full involvement of the Assembly so that, when draft Bills are published in future for
consultation or are introduced in Parliament, they take full account of what the Assembly desires to see for
Wales. The “add Wales in later” approach can cause problems. For example there were minor drafting errors

6 WLGA Co-ordinating Committee Report—15 December 2000.
7 Quoted in Jane Williams “The Legislative Process” p35 Engaging with Europe—Monitoring the Welsh Assembly March to June

2002 IWA.
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in the Local Government Act 2000, such as the requirement for Welsh authorities to send certain documents
to the Standards Board for England, an error which probably arose because Welsh interests were not properly
involved in the drafting of the Bill throughout.

34. Since its creation the Assembly has not been given powers that would enable it to deregulate local
government, because they involve powers to amend primary legislation. Examples are section 16 of the Local
Government Act 1999, section 5 of the Local Government Act 2000 and section 2 of the Regulatory Reform
Act 2001.

35. The Assembly is responsible for the vast majority of local government functions (education, housing,
social services, planning etc). As a matter of principle, it should be responsible for deciding to what extent
local authorities in Wales are to be deregulated: deregulation alters the nature of control that it exerts over
local government and the relationship between the two spheres of government.

36. The view is gaining ground within local government that the Assembly should have the powers under
those Acts. The alternative is to accept that the devolution of local government is incomplete—and that what
may have been an unintentional there is now a constitutional fact.

37. If the Acts referred to above had been drafted prior to devolution that the powers with respect to local
government in Wales would have been vested in the Secretary of State for Wales. Even though they involve
wide powers to amend primary legislation, they remain powers of secondary legislation and can be used only
in tightly defined circumstances. It is diYcult to envisage that, if the timing of devolution had been diVerent,
convincing arguments against transferring powers to the Assembly could have been mounted. Local
government in Wales should not be “penalised” simply as a result of timing of devolution compared to the
timing of the 1999, 2000 and 2001 Acts.

38. The question of who in central government in the UK is “responsible” for local government in Wales
seems to have been entirely overlooked. It is not the Secretary of State for Wales, and it certainly should not
be the Deputy Prime Minister. The exercise of the deregulatory powers could fundamentally shift the balance
in relationships between Welsh authorities and the Assembly. The Assembly is obliged to produce a local
government scheme and to participate in the Partnership Council. But on the face of the legislation, it is not
always even given the right of being consulted on decisions about use of deregulatory powers which aVect
Wales.

39. What is frustrating about the present position is that the drive for change in Wales is often initiated in
London rather than CardiV. The Assembly is responsible for the vast majority of local government functions
and is therefore better placed to judge to what extent the powers should be used for Wales, since they aVect
its relationship with local government. The 2000 Act acknowledges that the Assembly can make proposals
to the Secretary of State about use of his powers but does not place any obligation on the Secretary of State
to act.

40. The Select Committee is invited to consider the following points in developing a new approach to
conferring powers on the Assembly in primary legislation:

— there is no logic in denying the Assembly, as a body with powers of secondary legislation, relevant
powers simply because they can be used to amend primary legislation. The Assembly already other
many powers to amend primary legislation as a result of the Government of Wales Act 1998 and
the transfer of functions order made under it;

— as the body which has prime policy responsibility for the vast bulk of local government services in
Wales, it is logical for the Assembly to have all the powers of secondary legislation which
fundamentally aVect those services;

— if it were necessary to address concerns about Parliamentary sovereignty over primary legislation,
fresh ideas can be explored. For instance, there is no legal hurdle to providing for certain Assembly
legislation to be subject to Parliamentary procedures (there are limited examples of this already,
such as orders aVecting the National Trust). While it might be constitutionally novel, what would
be wrong with Assembly orders under the wide powers of deregulation being subject only to
negative resolution procedure in the House of Commons? This would place the initiative in CardiV.
But it would also allow the UK Government—including the Secretary of State for Wales—to
oppose the Assembly’s legislation if it so wished; and would give Parliament a say on significant
changes to primary legislation being made by secondary legislation.

The Primary Legislation

Conclusion

41. The position of political parties within the Association diVers on the powers and potential of the
NAFW both on ideological and practical grounds. The case presented in this paper is therefore a reflection
of the majority view of the Associations membership, but we fully recognise that the advent of the Richard
Commission will require a forensic examination of our policy stance toward devolution.
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42. We would however urge some caution on the part of more impatient voices in Wales when it comes to
demands for primary legislation. The Assembly has come a long way in a short period of time. All participants
in the devolution debate must recognise that a major transfer of substantive policy formation from Whitehall
to the NAW in many matters within the devolved subject fields has occurred. This is particularly the case in
local government and health policy. This contrasts with the situation pre-devolution when the Welsh OYce
was principally concerned with implementation and administration of Whitehall policies.

43. In such a context we return to the impact of the Assembly on the economic, social and environmental
welfare of Wales. It is here that that the true test of the devolution project can be located. Academics may
complain that the Assembly is constrained in this respect, but it remains the view of local government that
there is a significant resource and power in the Assembly add value to Welsh Governance provided its
intended powers are not unnecessarily fettered by parliamentary procedure at odds with the devolution
settlement.

44. In a recent speech Councillor Sir Harry Jones the Leader of the Association complained that “we are
fast reaching the point of political saturation at the local level” he went on to make the following plea “that
I want the Assembly to add strategic value, I want the Assembly to make a diVerence to Wales, I want the
Assembly to be the political ‘shop window’ for our nation and most of all I want the Assembly to bring
coherence to the governance of Wales. It cannot do this if it duplicates, it can only do this if it innovates and
empowers”.

45. The WLGA has been a prime advocate and supporter of devolution. We are firm supporters of
regionalism in England as the way forward to bring the benefits of the devolution context to all parts of the
UK. But we recognise that at the forthcoming Assembly elections in May 2003 the Welsh public will be little
concerned with such constitutional niceties.

46. What will be at stake is reputation and democratic buy in to the devolution project. In this sense the ability
to make a success of the parameters of the existing settlement is not a constitutional Catch 22 where the Assembly
is doomed to fail because of its lack of powers. What it represents is a clear challenge to the Assembly to prove
itself, working with its partners in local government and health, to fashion service excellence across the public
sector and to carry out its pledges to democratise non-elected bodies in Wales. The WLGA is convinced that if
this does occur then the more it is likely that legislation passing through Parliament will devolve more powers and
responsibilities to the Assembly within the parameters of its existing settlement.

Sandy Blair

Director

18 October 2002
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Mr Sandy Blair, Director, Welsh Local Government Association, examined.

left them in Merthyr Tydfil where they are with theChairman
First Minister and the Minister of Finance, Local

83. Welcome this afternoon, Sandy. It is very good Government and the Communities. I have to say that
of you to come. If we can go straight into the the special position of Parliament is pretty important
questions and can I ask my colleagues to be as quick to local government in Wales. What I hope that you
as possible. might wish to concentrate on are some of the issues

(Mr Blair) I shall be most happy to comply and around consultation on draft Bills which we have
respond. Would it help if I just make some very brief found helpful to date but realise is a developing
introductory remarks. I will not take up much of practice. Perhaps we can talk a little bit about some
your time. of the constraints on the Assembly’s current

responsibilities for local government. I have just84. Go ahead.
heard the end of the previous evidence and your(Mr Blair) I just want to thank the Committee for
questions, the scope for seeing if there is any way ofits invitation to the Local Government Association.
perhaps, shall we say, easing some of the constraintsWe welcome that opportunity. I want to apologise
which exist at the moment without undermining thealso two fold. One for the fact that a few
absolute privilege of Parliament. Really withoutcommunication glitches between us meant that you
further ado, I can refer to things but if there aredid not have the “benefit” of our written contribution
questions which you have specifically got I will beuntil this morning I understand. I am not suggesting
most happy to try and answer them.that is something I want to rely on to any great

extent. I think there are perhaps just two or three
85. We have one or two specific ones. Can you givesections in it which are germane to the core of your

us a brief outline of what you see as the majorinquiry. I would like, however, to pass on the
strengths and weaknesses of the legislation process asapologies of the leadership of the Association. You
it now stands vis a visWestminster and the Assemblywill gather that the date today clashes with their

partnership meeting with the Assembly and I have from the point of view of your organisation?
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(Mr Blair) I think local government sees a very they are yet finally published but I would hope that

when they are finalised they would cover the wholeinteresting balance, and in fact this is how we work
as an Association because all my member authorities spectrum of responsibilities that are carried out in

Wales even though not necessarily covered by theare members of both the Welsh Local Government
Association and the England and Wales Association. devolution settlement.
The Welsh Local Government Association has
autonomy over Welsh policy issues but clearly that
starts in so far as it stems from statute from the role

Chairmanof the primary legislature. The way we operate is to
try to rely fairly extensively on the Local 87. It is pretty easy to identify those parts of the BillGovernment Association in London to work with us which have specific Welsh Clauses and, of course, theon legislation which is England and Wales wide but draft legislation should be more Wales, Wales onlyto identify from time to time obviously those issues legislation in fact, but it does seem to be a huge taskwhich are specifically of interest to Wales. I have been to identify the eVects of England and Walesasked to concentrate on secondary legislation and I legislation on Wales specifically in your area, whichhave to say that whilst it is very new, it is new to us is local government. Has your organisation got anyas well, the opportunity to work with the devolved measures which would help identify the eVects ofadministration on the intensive development of England and Wales legislation on the business ofsecondary legislation and guidance is proving I think government in Wales really?a rich and rewarding opportunity to improve the (Mr Blair) I cannot say that we have yetgovernance of Wales. We are learning how to do it established any formal process inside WLGA at leastand how best to use the time, but I think that is very to examine all prospective legislation. We are greatlypositive. When we come back to the relationship indebted to the LGA to do this. We have regularbetween primary and secondary legislation, the early discussions with them about how to alert them tostages that we have seen in the last couple of years of things that just might be handled diVerently here. Ithe concept of the draft Bill, the concept of the draft think we would probably start from the perspectiveBill being examined both by yourselves and the of identifying areas of core service activity whereAssembly, that is something we welcome but we there is already a degree of policy divergence, so thatrecognise that maybe there is a bit more to be done if there are then proposals for primary legislationabout the business arrangements to be sure that that might impact on that then we would see that asthings fit well together. I would say that is our general a first touchstone. I think the second thing probablyapproach. that we need to do is to ensure that whenever they, onChairman: Thank you very much. A couple of our behalf, are examining any area of non-devolvedmore specific questions. Hywel. legislation, where there are relationships with local

government, then again we need some kind of alert
system, which we are trying to build into our

Dr Francis processes and we sincerely hope that the Assembly in
their developing relationships with the Whitehall86. This is a question about identifying the Welsh departments are doing likewise. The extent ofcontent of bills. The Government’s Devolution dialogue that goes on between oYcials and across theGuidance Note on primary legislation aVecting spectrum of local government in Wales to my mindWales requires consultation with the Assembly is extremely healthy. No-one, of course, is capable ofCabinet on Bills which confer new functions on the spotting everything but we do our best to try andAssembly; alter the Assembly’s existing functions; or share things, spot them, to network, and it is amazingotherwise aVect areas which are the responsibility of sometimes where these things emerge from to saythe Assembly. In your opinion, does this cover the “have you spotted that?”full range of Bills on which the Assembly ought to be

consulted?
(Mr Blair) I am afraid you have me at a

disadvantage in that I have not actually read the Mr Williams
Guidance to which you are referring. Just listening to

88. The Assembly has adopted a set of principlesyour description of it I would have thought that local
which it believes should govern primary legislationgovernment would wish the Assembly to have an
aVecting the Assembly’s powers. These wereopportunity of commenting on anything that aVects
developed by Professor Rawlings at the Londonlocal government given that it has devolved
School of Economics. What is your view of theseresponsibility for our financing and for the overall
principles?arrangements for local government. I would have

thought that if there are aspects of Bills that are (Mr Blair) I think that we welcome the idea of
there being a set of principles. I think that to a degreehandled by non-devolved departments, non-

devolved ministers, but which have an impact on the we might see them at this stage as being slightly
aspirational. There are probably some practicalway we relate, and there are one or two examples

around things like the diVerent regimes for best value issues to see how they would operate in fact. I only
say that because I am conscious that the UKbetween police authorities and local authorities who

are both subject however to a partnership Parliament is sovereign and very mature and has
been with us for many centuries whereas thearrangement responsibility, there are probably

things that one would expect. I understand that there Assembly is very new and it is learning how to do
things. It is a great privilege for us to be involved withhas probably been some discussion around the

wording of these notes and I do not know whether them and to work with them but I am sure that there
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is some way to go yet before we quite get that balance powers have been conferred on the Assembly in a

whole variety of ways: by amending the originalright. That is why I welcome the concepts but wonder
yet how workable some of them are in practice. Order; by primary legislation; by amendments to the

Government of Wales Act; and indirectly by
amending the Acts which are referred to in the

Mr Caton Transfer of Functions Order. The Law Society has
described the result as “a rapidly expanding and89. One of the things referred to in the Rawlings
incoherent mass of statutory powers with noprinciples is the use of Henry VIII powers. The
overarching logic”, which sounds like a reasonableAssembly already has some limited Henry VIII
description to me. Do you agree?powers, for example, under section 7 of the Local

(Mr Blair) I am not sure I would have used exactlyGovernment Act 2000. How, in your view, has the
the same phrase but I think it is fair to say that in theexercise of these powers worked in practice?
short time you have had the devolved administration(MrBlair) I think I had better deal with that in two
the interface between primary and secondly powersparts. One is the part where they have got the powers
and the arrangements for giving powers have beenand say that it is clearly important and useful to the
exposed as being over-complex and potentiallygovernance of Wales that the devolved
conflicting. We would certainly agree that it would beadministration has responsibility for local
very helpful to establish a more coherentgovernment and should have responsibility for
arrangement and if the Law Society suggests thatexercising any adjustments that aVect that
there is a logic for that then who am I to dispute that?constitutional arrangement with local government.
What I do think we are saying, and I think that if myWe are conscious of two or three Acts of Parliament
members were here they would be saying, is whilst wesince the devolution supplement which oVer Henry
support wholly the devolved approach, whilst weVIII powers but not to the Assembly and we find that
support wholly that local government is a devolvedrather strange. I think we have made specific
matter, we would not wish at this stage, until thingsreference to section 16 of the Local Government Act
are more certain and there has been more experience,1999 and section 5 of the Local Government Act
necessarily to take matters much further and,2000 where the Secretary of State has powers but that
therefore, we are very conscious of the sovereignty ofis not a power for the Assembly.
the UK Parliament. I hope it is a sensible if rather

90. Do you see the potential for getting this area of inadequate suggestion that we have put at the end of
policy better, that in certain circumstances further the paper, that there might be some way in which
Henry VII powers should be transferred to the additional powers could be extended to the Assembly
Assembly? but with some kind of conditionality around the

(Mr Blair) I am not a constitutional lawyer and it permission of Parliament. We are wondering
is a long time since I have practised. I think our line whether or not there are ways of using some of the
would be that we prefer to have certainty in the resolution processes of Westminster to allow for
primary legislation but insofar as the primary greater activity by the Assembly but still showing
legislation does extend the power of the executive to allegiance to the overall sovereignty of Parliament.
use Henry VIII powers we would argue in our area of

92. A softly, softly approach to change?activity where they already have responsibility for 98
(Mr Blair) Yes.per cent then they should have the responsibility for

the other part as well. 93. Thank you very much indeed, Sandy, it has
been very useful. We almost caught up thanks to you.

(Mr Blair) I hope you did not think that the
Chairman shortness of the replies was undermining your

importance.91. I think we are down to the last question. Thank
Chairman: Absolutely not. Thank you.you for your snappy responses although this is not

going to be a snappy question, unfortunately. Since
the original Transfer of Functions order, further
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honest, and our OYce instituted a procedureChairman
whereby we were to vet any secondary legislation

94. Good morning, Mr Bowman. We are very which amended primary legislation; this was with the
grateful for your coming here this morning. Could full consent of the Whitehall Departments, and the
you introduce your colleague and say a few words system has been working smoothly. The same
about yourself and the role of the Parliamentary procedure operates if the Assembly, secondary
Counsel? legislation amends primary legislation, and we are

(Mr Bowman) Certainly. This is Mr David Cook, very happy to do that, and so far we have done a few
who is a Deputy Parliamentary Counsel in my OYce. of those, in the same way as we would do for anybody
The Parliamentary Counsel consists of 51 else. It is really up to the Assembly oYcials whether
professional drafters, plus support staV; all the they want to consult us, and so far they seem to have
drafters are qualified lawyers. We are called felt that they would like to consult us.
Parliamentary Counsel because our business is to Chairman: That is encouraging.
draft Bills and to help to see that they get enacted. We
are not servants of either House, although we work
very closely with both Public Bill OYces. We are civil Mr Caton
servants, and so essentially we draft Bills for the

96. Several methods are currently used to conferGovernment of the day. We operate in small teams of
new powers on the National Assembly in primarytwo or three counsel, and the head of each team is a
legislation: amendments to the Transfer of Functionssenior member of the OYce, and the others are junior
Order, amendments made directly to Acts listed inmembers. It takes about seven or eight years for a
the Transfer of Functions Order, powers that arerecruit to learn the job, working as a junior for
conferred on the Assembly directly by new Acts, anddiVerent teams in succession. I became the First
amendments to the Government of Wales Act. CouldParliamentary Counsel in August this year; that
you explain to us why diVerent methods are used formeans I am the Head of the OYce, and the post
diVerent Bills?carries the rank of Permanent Secretary. I should just

(Mr Bowman) Yes. I have done some backgroundmention that we are not concerned with the
reading for this. I was given some material by theformulation of policy; we are essentially very
Clerk, to whom I am very grateful, and this issue isspecialised technicians. It is part of our job to point
dealt with in a paper prepared by Professor Keithout any logical flaws in the Department’s proposals,
Patchett and John Osmond, and, in fact, thebut in the end the policy is for others, and, of course,
Parliamentary Counsel OYce has undertaken its ownultimately, for ministers, not for us; our job is to turn
internal review of the matter. Now the issue is ratherthe proposals into workable, legal rules. We receive
technical, but I will try to keep it fairly simple. Ofinstructions to draft Bills from lawyers attached to
course, we start with the fact that many functionsGovernment Departments, and if a Bill aVects Wales
were transferred to the Assembly by the mainthe Assembly’s civil servants will liaise with the civil
Transfer of Functions Order of 1999. To take justservants in the relevant UK Department, maybe
one isolated example, certain functions under theDEFRA, or DTI, or whatever, and we will then
Highways Act 1980 were transferred to thereceive the Welsh material from that Department’s
Assembly. I know that the Order has been criticisedlawyers. But, if everyone agrees, we are very happy to
on account of its piecemeal nature and itsreceive instructions directly from the Assembly’s
complexity; that is an issue of policy and, of course,lawyers on matters aVecting Wales, and the policy of
outside my sphere, but certainly people werethe Parliamentary Counsel OYce is to be helpful and
expecting many of the functions to be transferred inflexible, and that is how we go about our business.
that way, and since then other subordinate

95. Thank you very much indeed. The Assembly instruments have conferred further functions on the
has some limited powers to amend primary Assembly. When we get to primary legislation,
legislation in the secondary legislation way; do you certainly many functions have been conferred
review any SIs that are made by the Assembly to directly by such legislation, and an example occurs in
primary legislation? Part II of the Learning and Skills Act 2000; it

establishes the National Council for Education and(Mr Bowman) A few years ago, it became evident
that there were an increasing number of powers to Training for Wales, and it also provides for the

Assembly to appoint the members of the Council, itamend primary legislation by secondary legislation,
and the work was not being done all that well, to be allows the Assembly to make grants to the Council,
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and so on; it is an entirely Welsh part of the Statute. Quasi-Legislative Devolution: Powers and
Now we really get to the technical bit. Sometimes an Principles. He says: “One could hardly envisage
Act is referred to in the Transfer of Functions Order uniformity in legislative style and substance, such are
of 1999, and it is amended by a later Act, and the new the multifarious situations or policy contexts of
provisions inserted by the amendments may confer contemporary public administration.” I think that is
functions on a minister, and suppose the policy is a very telling comment.
that they should be conferred on the Assembly, so far

98. I think we will come back to Professoras Wales is concerned. To secure that, the amending
Rawlings a little bit later. From what you are saying,Act might provide that the reference in the Order, the
you do not see us ever reaching a state where you1999 Order, to the original Act, is to be construed as
could have just one method of transferring power?a reference to the Act as amended. So, for example (it

(Mr Bowman) No, I do not, because we have gotis easier to take a concrete example) the Countryside
the Transfer of Functions Order in place, and we mayand Rights of Way Act 2000 amends the Highways
always have to tinker with that, or gloss it, orAct 1980, to which I referred a moment ago, and
whatever; and then we have got the possibility ofprovisions inserted by the amendments confer
many pieces of primary legislation coming alongfunctions on a minister; the Act of 2000 provides that
later, and it will be up to the draftsman concerned tothe reference to the 1980 Act, in the Order, the
adopt the solution he considers best. That is as far asoriginal Order, includes a reference to the 1980 Act
really I am prepared to go, at the moment, I amas amended, therefore securing that the powers are
afraid.exercised by the Assembly, as regards Wales, and this

Mr Caton: Thank you, Mr Bowman.secures that the 1980 Act referred to in the 1999
Order is treated in a consistent way, as regards
Wales. Occasionally, an Act amends the 1999 Order
by slotting in a reference to the Act itself, and I know

Dr Francisof only two cases; people seem to make a bit of a meal
of this, because I do know of only the two cases; each 99. To what extent do you think it is feasible orone is very specialised and the solution is also almost desirable to group provisions together relating todemanded by the special circumstances. And you Wales in a separate Part of each Bill?mentioned the amendment of the Government of

(Mr Bowman) Can I answer this firstly by lookingWales Act itself, I think. It is true that sometimes
at, again, the Learning and Skills Act 2000. Itsfunctions are conferred on the Assembly by
approach seems to have found very much favour inamending the Act of 1998. For instance, the Act
Wales, which pleases me because I was the draftsmancontains quite a lot of provisions about the
in charge of the Bill. Part I of that Act sets up theAssembly’s finances. Then an Act of 2000, the
Learning and Skills Council for England, andGovernment Resources and Accounts Act, came
contains a number of provisions dealing with thealong and amended the 1998 Act directly by inserting
Council; then Part II does the same for the Nationalfurther provisions about the Assembly’s finances;
Council for Education and Training for Wales. Partand it seems to me that is a perfectly legitimate thing
III deals with inspections in England, and Part IVto do, because all the functions relating to the
deals with inspections in Wales; and then Part VAssembly’s finances are then in the same place. And
contains miscellaneous provisions, and, on theI can summarise the position like this. DiVerent
whole, it deals with any special provisions aboutfunctions are conferred on the Assembly in diVerent
England and Wales, separately, as they come. Inways because, in some cases, the background is
other words, the Act proceeds by reference to thediVerent from the background in other cases; each
subject matter; as each subject is dealt with, anydrafter is not necessarily facing the same problem; he,
separate provisions for England and for Wales areor she, will adopt the solution which appears to be
included. The question that you are asking seems tothe most apt in the circumstances concerned.
imply that the Act should deal with all the English
material together and all the Welsh material97. I thank you for that very interesting answer.
together, irrespective of the subject matter. I thinkAccepting what you are saying, that that is the
that that would produce a somewhat distortedsituation at present, do you think there is any way
picture, because what really matters to the reader isthat we can move towards what will be clear to the
the subject matter, not that it happens to be Englishlayman as something, a much more consistent
or Welsh. In other Bills, it is not possible or desirableapproach for empowering the Assembly?
even to go as far as the Learning and Skills Act goes,(Mr Bowman) The short answer is, I do not know.
and to divide up the material in such a clear way. ForI think that we are in a position where it is too early
instance, you might get long provisions whose legalto say. I think that, after four years, we have seen the
eVect is to be exactly the same in England and Wales,system develop, and I think it has got a bit further to
except for some possible diVerences; one might bego. I would certainly like us to be able to adopt a
that the Assembly is to exercise powers in Wales andmore consistent approach, but I do not think we are
the Minister is to exercise them in England, andever going to get a single approach. I think the ideal
another might be that the definition of localwould be if we could always confer functions directly
authorities is to be diVerent, for example; the drafterby the primary legislation; and I certainly propose to
will deal with those variations as he, or she, comes todiscuss this with my colleagues and see whether there
them. It would be wasteful to set out the provisionsis a more consistent approach. But I would not like
for England and then virtually to replicate them forto hold any great promise on that at the moment; we
Wales; you would get an Act that was twice as longwill have to look into it. Can I just give you a

quotation from Richard Rawlings, in his paper as it needed to be.
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Dr FrancisChairman

104. You have been very, very helpful in100. I am sure you are right, Mr Bowman, but I
distinguishing between the role of the technician andthink, in terms of scrutinising the legislation, it would
the policy role, but I suspect, and this is just anbe much, much easier for those of us who are
observation, that we are now in new territory,concerned about legislation aVecting Wales if that
because of devolution, and that your role is spillingwere the case. I can understand the argument
over into a kind of policy area, because you areagainst it.
suggesting to us that the ways of drafting it are better(Mr Bowman) I agree entirely with that; but it is a
one way rather than another, which seems to hint atmatter of balance, I think, and judgement, and what
the fact that you are actually moving into a policyis best for ministers in trying to get the Bills through
area. That is not a criticism; what I am saying is thatthe House is a very pertinent factor. If we were to say
it needs to ensure that people like ourselves need tothat all Bills aVecting England and Wales from now
be vigilant about this, and there are greaton are going to be twice as long as they need to be,
opportunities for transparency and clarity and, asto set out the provisions separately, I do not think we
everyone has said here, the need to ensure that we getwould be thanked by ministers, who have to take the
the very best possible legislation. There are diVerentBill through the House.
views on that, are there not?Chairman: The Opposition would probably be

(Mr Bowman) Certainly, yes. I think thatquite happy with that though.
presentation is what we are talking about, essentially,
how to have it presented to the reader, how it is most
helpful to the reader. It is scarcely policy, yes, but,

Mr Wiggin ultimately, the form of a Bill is something on which
ministers will have a view, and if there is an issue we

101. Obviously, as Opposition Members, we are will have to answer them. But, subject to that, it is for
concerned with the best possible legislation, rather the drafter to decide, to balance the issues and to take
than the ease with which it goes through, we want the the most pragmatic line in the circumstances
best for both England and Wales. Would you say concerned; you have got to have an eye not only on
that the current situation probably delivers that, and the ultimate consumer of the Act but also those who
that tinkering with it, in the way that you are having have got to look at the Bill as it goes through
suggested to you, is actually going to be detrimental? Parliament. It is two documents, in other words, two

(Mr Bowman) What, setting it out separately for diVerent documents, and you have just got to take all
England and Wales? these considerations into account. Perhaps I could

just add something on this, on this particular issue. I102. Yes?
admit that the result is that, often, the provisions(Mr Bowman) I am not sure that I am the person
relating to Wales will be scattered throughout thewho should give you the answer, but I can tell you the
Bill. And sometimes we are asked the question,factors on both sides of the equation. Would it be
should the provisions in the Bill which aVect Walesbetter for the ultimate consumer to have the thing set
be pulled together, or should there be an informativeout separately? Because he, or she, would have to
provision in the Bill, say, at the end, saying, “All thecompare them for England and Wales and discover
following provisions aVect Wales,” and then justthe diVerences, and you might discover, in fact, that
listing them; we do not like that sort of thing, it hasthere are none, or you might discover that there are
no eVect in law, it is merely informative, explanatory,two tiny diVerences; and I think it would be
and, on the whole, we think this explanatory materialfrustrating to have to do that. That is one factor. The
should be kept out of Bills, it always createsother factor is getting them through the House. On
problems. Just to take one small illustration.the whole, we take a pragmatic approach. If the
Supposing a last-minute amendment aVecting WalesdiVerences are significant then, on the whole, we
was put into the Bill, and everybody forgot about thewould go for setting them out separately, as in the
explanatory provision at the end and that was notLearning and Skills Act; if the diVerences are not
amended, the explanatory provision would besignificant, on the whole, we would not go for
wrong, and therefore misleading, and, in my opinion,separate provisions, we would go for unified
worse than useless. But we do have a solution, and itprovisions but setting out the diVerences as we came
involves explanatory notes, and I think you haveto them. And I think that that is as far as I can go on
been given a document about this; I do not knowthat one. It illustrates the first rule of legislative
whether you want me to discuss this now or youdrafting, which is that the draftsman can never win,
would rather leave it till later; shall I deal with thathe can never satisfy everybody, but he can do his best.
now?I hope that is a reasonably satisfactory answer, that

we have just got to take each case as it comes.

Chairman

105. Yes, I think that would be appropriate.Mr Williams
(Mr Bowman) As you know, Bills are now

103. But the ultimate consumer will be interested accompanied by explanatory notes, and once a Bill is
in situations as they arise in England or in Wales, and enacted the notes are revised and become
will not necessarily be interested in comparing the explanatory notes for the Act; they are not part of the
diVerences between them? Bill or the Act, but the reader is helped considerably

if the notes contain an explanation of the way in(MrBowman) They may not, necessarily, but some
may be. which Wales is aVected. The notes are prepared once
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it is known what the final text of the Bill or Act will of functions. I assume we are talking about the

Assembly’s legislative powers, mainly, are we, ratherbe, so there is time to consider the Welsh implications
and state them fully in the notes; you do not get the than its general powers?
same sort of problem as you do taking a Bill through 108. We are, yes; that is, within your purview.very quickly, so you have got time at the end to (Mr Bowman) So the problem is, how to identifyconsider them. Now this question of including these powers, that is essentially the problem, is it not;something about the Welsh implications has been how you find out whether they have been exercised,under consideration for some time, and there have that is another problem; how do you find out whatbeen discussions between the Parliamentary Counsel the law is once the powers have been exercised? IOYce and the Counsel General to the Assembly; and suppose those are the problems, but the essential onethese discussions were concluded last week, when I you are dealing with is how do you identify theasked the Cabinet OYce to secure that something Assembly’s powers in the first place. This problem, ofabout Welsh implications, in fact, should be included course, is separate from the one we have just beenin the notes; and you have got that in front of you, I dealing with, identifying the provisions of anbelieve, what is proposed to be put in the guidance. individual Bill or Act which apply to Wales, and thatNow, as I understand it, the agreement is this, that can be dealt with in the explanatory notes; this isDepartments are going to be required to include looking at the Statute Book as a whole, that is all thesomething in notes prepared after 1 January 2003, Acts, and all the secondary legislation, for thatand they are going to be urged to do something matter. Sorry about that long prelude, but I justbefore that time, and I think the ultimate eVect will thought I had better establish the precise grounds onbe that all the Acts of the 2002–03 session will have which we are operating. Should there be aexplanatory notes, setting out the Welsh consolidation then? I have thought about this and Iimplications. So that should be a great step forward, honestly doubt whether it would be of much practicalI hope. So that, even if you have not got the guidance use; but something else which I am going to mentionin the Bill itself, you can just look at the notes, and would be of greater use. Firstly, the consolidation.there you will see, fairly near the front, a provision When you consolidate, normally you expect thesetting out what the implications for Wales will be, consolidated law to stand still for a while, otherwiseand I hope that is an attractive solution. the consolidation is out of date almost as soon as you

106. That sounds very helpful. Who would be have prepared it, and that tends to defeat the object.
drafting the explanatory notes; would it be still So normally we embark on consolidation when we
yourselves, or would it be in conjunction with the are pretty sure that the law has settled down, or is
Wales OYce, or with the Assembly, or all three of about to settle down. In the case of the Assembly’s
you? powers, they are by nature unlikely to settle down,

(Mr Bowman) The notes are not our instrument, they are bound to grow.
they are not a document of the Parliamentary
Counsel OYce, they are a document prepared by the
Department in the lead. So far as Welsh material is Mr Wiggin
concerned, I have no doubt that they will consult the

109. Why?Assembly civil servants. The notes are vetted by us
(Mr Bowman) Because each time you get a newbecause they have to be accurate, and there are

Act, relating to England and Wales, the question willcertain conventions in drawing them up; for instance,
be how is the Assembly to come into this, is thethey should not contain anything political or
Assembly to have any powers.argumentative, they should be fairly deadpan, just

giving a straight explanation; and we vet them to 110. That is not the same; that implies that the
secure that there is no objectionable material and to Assembly will then have more powers?
secure that they are accurate, but they remain the (Mr Bowman) It may be that it will, or it may not.
Department’s document.

111. That is not necessarily a given, is it?
(Mr Bowman) No, it is not, necessarily, at all. It is

not for me to say, it is for ministers to say.Mr Prisk
112. But you just did; that was the problem. You107. Some people might argue there may be a case, just did imply that?possibly, for consolidating the Assembly’s legislative
(Mr Bowman) No. I said, realistically, I think it ispowers, and I think you may have touched on this in

likely that the Assembly will continue to acquire newsome ways. Could I turn that round and ask whether
powers. Do you think that that is straying into ayou feel, from the draftsman point of view, that a
policy area and I should not have said it?Consolidation Act would actually help in any way,

or, for that matter, hinder the drafting of Bills in the 113. I am going to ask you a question about that,
future, or is it actually simply an irrelevance? which is that, if you really feel that, because of the

way that the legislation is spread across the Statute(Mr Bowman) It is certainly not irrelevant, no. I
think we start oV with the proposition that the Book at the moment, and that you want, or you may

not want but, as you say, it will not make muchAssembly’s powers are scattered throughout the
Statute Book, as we have illustrated. It arises from practical use to consolidate, if such a consolidation

did take place, that would therefore, potentially,the nature of the devolution settlement, the way that
the Assembly acquires its functions, it is on an increase the powers of the Assembly; do you not

think that we ought to have a referendum before thatincremental basis, and the Assembly can no doubt
expect to acquire further functions in the same way; is done, because that is not what was spread across

the Statute Book in the first place?so there is a problem, that we have got this vast array
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(Mr Bowman) I am not going to answer any all together in one document.” So that, from a

consolidator’s point of view, it would not be aquestions about referendums, or anything like it.
Can I just correct you on one issue of fact. sensible thing to embark on, because you are always

having the ground moving under you. Is that clear?Chairman: I will defer to Mr Wiggin with pleasure.
Thanks; that was what I wanted to get across.Mr Wiggin: I wanted to hear his reply.

Mr Wiggin: A Point of Order to the Chairman
later.

Chairman: A Point of Order. A Point of Order, MrChairman
Wiggin. I am so interested in this.114. Now you can hear Mr Bowman’s reply. But I Mr Wiggin: I am just curious as to why youwill say to Mr Bowman, he does not have to answer, overruled my question and said he did not have tounless he wants to, questions about referenda. answer.(Mr Bowman) I am not going to answer anything Chairman: As I made quite clear at the beginning,about that, no. One point you made was, you said Mr Bowman is not responsible for policy, and youthat if we had a consolidation that would increase the were straying into policy areas, Mr Wiggin.Assembly’s powers?

Mr Wiggin: A referendum, as I am sure you would
accept, Chairman, is actually a legal thing.

Chairman: It is a matter of policy, for theMr Wiggin Government.
115. That was what I understood. Mr Wiggin: Whether or not we held one; but the
(Mr Bowman) No, it would not. The nature of a actual legitimacy of the laws behind it would be

consolidation is that it does not change the law one drafted.
jot, generally speaking; it reproduces the law; all that Chairman: I have ruled on a Point of Order, Mr
consolidation does is pull the powers together in one Wiggin; so, belt up.
document, and state what they are, but it does not Mr Caton: We seem to be making heavy weather
increase them, it does not diminish them, it does not of this. You were going to tell us, I think, an
do anything to their actual substance, the powers alternative to consolidation, and I think that is what
remain exactly the same. So this is not a political we would really like to hear.
document at all, it is purely one of legislative drafting
housekeeping, keeping the place tidy. Does that help;
this is what you meant, is it not, by your question? Mr Price

116. I am quite happy with that reply, to start with, 118. Before we get on to the alternative, and to giveparticularly as the sort of final part is whether or not you some respite from this anti-devolutionarythis will help or hinder future legislation. But, from nonsense here, could I just ask, would it not bewhat you said earlier, which suggested that you felt possible—and maybe this is tautological, andthat the powers of the Assembly would grow, which apologies—to have a Consolidation Bill which setsI believe is the intention of the Government, my out the current position, and then, in any future Bills,problem with that, so to speak, is that if a which confer new powers, which is likely, andConsolidation Bill, or a power-enhancing Bill, were desirable, in my view, that those Bills could alsoto be put, would that be something that would amend the Consolidation Bill, and then you couldrequire this Parliament to revisit the powers that were still have—do you follow my argument?originally given to the Welsh Assembly? (Mr Bowman) I do; but the trouble is that you do(Mr Bowman) No; and I take issue with the phrase not have the one single text, as a consolidation givesthat you used, a consolidation being a power- you, you have still got to look at the amendingenhancing Bill; it would not be. legislation to update your original text. And the idea
117. I heard your reply. It was you who suggested of the consolidation is to get one, consistent, original

that the Assembly powers would grow, and that is text; that is the problem. That is the first issue relating
where perhaps our disagreement has appeared from? to any possible consolidation, that, because you have

always got the ground potentially moving under you,(Mr Bowman) Right. Well, in that case, I
apologise, if I have been misleading, I did not it is not a very sensible thing to embark on. The other

is that I imagine that the reader would want toactually think I had; but, nevertheless, there we are,
I am sorry about that. But the position is this. Let us discover not only what the Assembly’s powers are

but, in the case of any given power, whether theysay the Assembly has, just for the sake of argument,
500 powers and they are scattered all over the Statute have been exercised, and that would not appear from

a straight consolidation. And then there is a thirdBook; all that we want to do is pull them together
into one place, so that people can see where they are. matter, and that is that consolidation is a diYcult

technical exercise, and it needs resources; it needs atThere remain 500 at that stage. All I am saying is that
at this time next year there may be 550, I do not least one drafter, it needs somebody servicing it in the

Department, not only a lawyer but also a policy-know, I have no idea; this time ten years hence there
may be 1,000, who knows. The likelihood is, looking maker, because often anomalies tend to creep out of

the woodwork when you get going with aat it realistically, that there are going to be more
powers in ten years’ time than there are now, so they consolidation, and you sometimes have to have a

policy input. Now all these resources are fairlyare going to keep growing. And what I am saying is
that it is very unlikely that you will come to a scarce. I am not saying they would not be available,

by any means, but they would have to compete withsituation, in the foreseeable future, where you can
say, “Right, the Assembly has now got all its powers, other calls on those resources, particularly the

drafting resources. So, on the whole, I would say ait’s not going to change for a while, we can pull them
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consolidation is not a particularly attractive way Chairman
forward, largely because it would be out of date 120. It is nice to know that we have prompted
almost as soon as you had done it. So what is this something.
alternative solution I have mentioned, of identifying (Mr Bowman) Certainly, you have prompted a lot;
the Assembly’s powers? I understand that you have you have caused me to look at this in some depth and
actually had informal words with the Counsel I am very grateful, actually, to have the opportunity.
General to the Assembly and the Permanent Chairman: It is nice to have an immediate eVect, as
Secretary, and I believe that they have come up with it were.
an idea to produce something, probably in electronic
form, that would tell the searcher what the
Assembly’s powers are on a given subject, and I think Mrs Williams
it would probably also say whether they had been

121. My colleague mentioned, she quoted Mr Peterexercised, and the Instrument by which they had
Jones, Counsel to Assembly Committees. Just for mybeen exercised, and, who knows, there may be a link
information, does such Counsel serve on secondmentelectronically to the Instrument itself. I do not know,
from the PCO?it is too early to say precisely what form this device

(Mr Bowman) No, they do not. This is awould take. But they are undertaking, as you know,
Committee of the Assembly, and the suggestion isI think, a scoping study on this, and it is heartening
that Parliamentary Counsel should go and serve onto know that there has been a clear recognition that
secondment; that would be the equivalent, I suppose,there is a problem. But I think that that is the way of somebody from our OYce coming to serve aforward, to try to produce some sort of electronic Committee of the Commons, would it, which hasthing which is constantly updated so that you know never been done, as far as I know?at any given time what the Assembly’s powers are,

and I would have thought that was a much better
way forward. Chairman

122. I think it would be slightly diVerent. Our
Committees, of course, are diVerent from theirs.

(Mr Bowman) Yes, I realise that.Julie Morgan
123. Obviously, this is Mrs Williams’ point, but it119. Mr Peter Jones, Counsel to Assembly

could be that their Drafting Committees, theirCommittees, highlighted the variations in
Secondary Legislation Committees, might benefitterminology which are used when referring to the
from that?National Assembly in a Bill. And he told us that: “I

(Mr Bowman) Yes. In fact, I am going to CardiVthink there is a lot of merit to be said for greater
shortly, I think in early December, so maybe I will getconsistency in the terminology of primary legislation.
a better idea of how the Assembly functions, and soFor the outsider it can be rather confusing if you refer
forth. I am quite looking forward to that. I am sorryto the ‘appropriate minister’ in one Act and refer to I cannot be more helpful on that.the ‘Secretary of State’ in another Act and then have

another provision saying ‘for references to the
Secretary of State there should be substituted Mrs Williams
references to the Assembly’. I think there needs to be

124. But your immediate answer is, no?good reason for utilising diVerent terminology.” And
(Mr Bowman) That is correct, yes.I wondered if you could explain to us whether there

were any legal reasons behind using this terminology, 125. Can I go on to another point now. Would
or are they just a diVerence of drafting style? there be merit, do you think, in having a particular

(Mr Bowman) I think that what essentially we are team of draftsmen who handled all Wales-only Bills;
dealing with are the two main approaches. One is, as and what about a team who handled the clauses of
you say, to refer throughout a piece of legislation England and Wales Bills which dealt with Wales?
aVecting England and Wales to something called, let (Mr Bowman) This is a team within the
us say, “the relevant authority” or “the appropriate Parliamentary Counsel OYce?
authority”, or whatever, and then you define it, as 126. Yes.
regards England, as the Secretary of State, and, as (Mr Bowman) Can I just explain. Parliamentary
regards Wales, the National Assembly. And the Counsel do not generally specialise in particular
other approach is to refer throughout to the subjects. We are expert in the sense that we are all
Secretary of State and then you have a glossing drafters, but we are expected to be able to turn to any
provision at the end, to say, “Oh, no, I don’t mean subject, and if we did specialise the consequences
the Secretary of State when you’re thinking about would be rather grim, in some cases. For instance,
Wales, I mean the Assembly.” Those, essentially, are just supposing that somebody specialised in
the two diVerent approaches. The short answer to intellectual property, he, or she, may have nothing to
your question is that these diVerences are largely a do for several years, and then, suddenly, if there was
matter of taste, and they have no legal diVerence, no a Bill on intellectual property, may have far too much
legal significance. On the whole, I prefer the first to do. So we have found that the non-specialisation
approach to the second. And, prompted by the of subject matter is the best way of running the OYce;
researches I have been doing to prepare for today, I and the beauty is that anyone can turn to the work as
propose to put this to my colleagues to see if we can it comes in. There is one exception to that, and that

is finance or tax legislation, and the exception arisesarrive at something a bit more consistent and helpful.
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partly because it is so incredibly diYcult, but partly your question is, I cannot see any technical diYculty

in adopting the Principles, except that I think theybecause there is a Finance Bill every year and there
is a certain continuity, predictability, about it, which ought to yield, probably, to specialised

circumstances, and not be too rigid. Now whetherdoes not arise in the case of other matters. Now going
on to your question, the amount of legislation ministers would find the Principles acceptable,

whatever you call them, and even if you wateredaVecting Wales, of course, is not constant; so if you
had a dedicated team of drafters of Welsh matters, them down in that way, by saying they were subject

to exceptions, I cannot say, of course; that is entirelywe would probably find that they either had too
much to do or too little to do, so, on the whole, I do a matter of policy. So I have just tried to tell you what

the position is, as I see it, speaking entirely as anot think it would be a very good idea. Now you
mentioned Bills aVecting England and Wales, and, of drafter.
course, the truth is that most Bills do not aVect just 128. In the drafting process, as it now takes place,
England or just Wales but both; and it would be very in relation to items of legislation that aVect Wales, is
diYcult sometimes to split the work on a Bill between the draftsmen’s attention drawn to the Rawlings
the two lots of provisions. And sometimes, as I have Principles?
mentioned, the provisions aVecting England and (MrBowman) No. I had never heard of them, to beWales are exactly the same, except that you might get honest. I am being frank with you, I had not. I havesome subtle variation, important variation, such as now. Clearly, if it became Government policy tothe Secretary of State exercises powers in England, adopt the Rawlings Principles, I would hear aboutand the Assembly exercises the powers in regard to them very quickly indeed, but they are notWales, so if you had two separate drafters they would Government policy at the moment. So I am betterbe duplicating the work, except for this tiny informed, and no doubt I could draw them to thediVerence, so it would not be a very economic way of attention of those instructing me, if I felt they oughtproceeding. So, on the whole, I do not think it would to be, but they are not Government policy.be a good idea to have a specialist team of drafters on
Welsh matters in the Parliamentary Counsel OYce.

Mr Price

129. The Assembly review procedure does notMr Williams
form part of my bed-time reading, so I am not sure

127. If we could turn now to Professor Rawlings which Rawlings Principle, I think it is Number 5
and his Principles, his set of principles, the Assembly which refers to the transfer of Assembly functions.
has adopted the set of principles which it believes And if I could just quote the relevant Principle:
should govern new legislation which aVects its “Where a Bill gives the Assembly new functions, this
powers. Are there any technical diYculties with should be in broad enough terms to allow the
drafting legislation in relation to such a set of Assembly to develop its own policies flexibly. This
principles? may mean, where appropriate, giving the Assembly

‘enabling’ subordinate legislative powers, diVerent(Mr Bowman) Again, I have been thinking about
from those given to a Minister for exercise inthis, the Rawlings so-called Principles. Can I just
England, and/or which proceed by reference to theintroduce this by saying that Governments do tend to
subject-matter of the Bill.” Can you foresee anyadopt certain conventions in relation to legislation.
tension, or any technical diYculty, betweenThere is a convention, for example, that legislation
conferring powers on the Assembly in a more flexibledoes not generally take retrospective eVect, but, of
way and, at the same time, ensuring clarity aboutcourse, in certain circumstances, it does; they are
exactly what the Assembly’s powers are?fairly limited circumstances but they do arise. Again,

there is a convention that legislation will not (Mr Bowman) The short answer is, yes, I can see a
tension, and I suspect that the question actuallygenerally come into force until two months after

Royal Assent, but, again, there are exceptions to implies that answer. Perhaps it would help if I take a
hypothetical case; we are dealing with, essentially, Ithat, in the case of an emergency, for example. The

diYculty with adopting principles you do not need to think, the power to make legislation by reference to
subject matter, that is the easiest case to take.adopt is that you may find that you want to set them

aside in a given situation. Let us look at Rawlings Suppose that the Assembly is given power to make
legislation prescribing a curriculum for secondaryPrinciple No.4, that a Bill should not reduce the

Assembly’s functions by giving concurrent functions education, and supposing there is no general power
for the Assembly to legislate in relation to peopleto a UK minister; now there may well be a situation

where it is Government policy that the functions with special needs, and then suppose that the
Assembly wants to legislate in relation to secondaryshould be conferred concurrently; it is not for me to

say, it is ultimately for ministers and then for education generally, including the education of
people with special needs. The question is, does itParliament, and it might be embarrassing or

awkward if you had adopted a principle that that have that power or does it not? And it is not a very
easy question to answer. And that is the sort ofshould never be the case. In other words, to my mind,

speaking as a drafter, I would have thought the problem you get when you do express powers in
general terms. There is a problem in exercising thePrinciples a bit too rigid; it seems to me that it should

perhaps be recognised that they may be subject to power, because you have to decide precisely what the
power is, and there is equally a problem when youexceptions, and it might help if a word a bit less

dogmatic than “principles” were used, perhaps come to apply the power, or the legislation made in
exercise of the power, to put it more accurately, and“convention”, or “guidance”, or something like that.

But taking all this into account, the short answer to that is because you are never quite sure whether, and
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to what extent, the power has been exceeded, and (Mr Bowman) Yes. I think, what David is talking

about is that there is a way of proceeding when policytherefore that the legislation can be struck down by
the courts. The problem is that you are never quite is formulating, and, as you are well aware, I think,

there is a question as to the time precisely at whichsure what the boundaries of the power are. To my
mind, you are less likely to get that problem if the the Assembly is consulted on ministers’ proposals,

but this tends to be done either before we arepower which is conferred is precise and confined and
not as broad. But, on the other hand (and this is a consulted or quite separately from instructing us; it is

nothing that directly aVects the draftsman, as far asproblem we are always getting in drafting) if the
power is confined you get the problem that when you I know.
come to exercise the power you find that, in order to
give full eVect to the policy, you really need to go a bit

Mr Williamsfurther. So sometimes we try to cover that by giving
power to make supplementary provisions, but then 132. I think, in some evidence we were given, in
you get the question, what is supplementary and CardiV, that the Assembly should not have an
what is not. So, in other words, the drafting of expectation that the Principles should be reflected in
powers can be very diYcult, you have to try to ensure legislation, they should have an aspiration, but,
that you are conferring suYcient power, and you having listened to your evidence, I think that is a bit
have to ensure that you are not conferring more than optimistic as well. Is there any way in which the
the policy requires. I am not saying it is impossible, Assembly could take its wish to have these Principles
or unwise, or wrong, to confer wide powers, it is a reflected in legislation forward, and what sort of
matter of policy in the end; all I am saying is that you action could they take?
have to be careful that the powers are not too vague, (Mr Bowman) I think there are a number of
and in the case where you do confer broad powers questions there. You mention enshrining the
there is a danger that they might be too vague. So the Rawlings Principles in legislation, do you mean that
short answer to your question is, yes, I think there is a they should be set down as a rule for Parliament to
tension between conferring powers in the flexible way follow?
envisaged by Rawlings Principle 5 and, on the other

133. I meant actually legislation as it comeshand, ensuring clarity about exactly what the powers
forward now, to comply or reflect their role?are. Sorry that was a long answer.

(Mr Bowman) Yes; so should you adopt them or
130. Do you think there are any lessons to be not, when you are thinking about legislation. I am

learned from the situation in Scotland, where powers sorry if I gave you the impression that there is no
are conferred on the Parliament in much more hope. I did not mean to give you that impression at
general terms? all. As I emphasised before, the policy is certainly not

(Mr Bowman) Yes, there are. Problems can arise for me, and I have no idea what ministers would
there, when it is not clear whether a particular matter think, it would be presumptuous of me to say. As to
is within what is known as Scottish legislative the means by which you pursue that, I think that that
competence and, as you say, the powers are is really in the political arena, if I may say so, and I
conferred in a wide way. There are provisions in the think that you would have to pursue that,
Scotland Act to help in determining the Parliament’s presumably, through a minister or the minister’s
competence, and there is a long-stop provision for private secretary, or something like that. I am really
referring the issue to the Judicial Committee of the not equipped to answer that question, I am afraid.
Privy Council. And I believe that there have been Chairman: I think the route would be from the
occasions when the issue of precisely whether the Assembly to the Westminster Government, for them
power is there or not has arisen, and you would to implement or not, presumably, and we are going
expect that, it is in the nature of that particular to address that to the Secretary of State for Wales
devolution settlement, but I believe they have always and to the First Minister of Wales shortly.
been resolved without the need to go to the Judicial
Committee. So, yes, there are lessons to be learned
from any devolution in that form, and, no doubt, if Mrs Williams
Wales were to be given devolution in that form, the

134. Several of our witnesses have called forScottish position would be looked at.
Wales-only Bills, and other Bills which have a
significant impact on the Assembly’s powers, to be
published in draft form before they are presented toMr Caton Parliament; one example is the draft NHS (Wales)

131. Mr Bowman, you said that you would only Bill. Assembly Committees argue that, in order to
have to take into account the Rawlings Principles if give proper consideration to a draft Bill, they would
they became Government policy; is there any other need six to eight weeks. Would it be possible, do you
set, or any existing set, of guidance, or convention, think, routinely to publish draft Bills to such a
whatever you like to call it, that is Government timetable as that?
policy, that applies to empowering the Welsh (Mr Bowman) I think there are two questions;
Assembly, or the powers of the National Assembly? firstly, is it possible to have a general principle that

(Mr Bowman) Not that I know of. Do you? you publish draft Bills, and then there is the timing.
I am sure you are aware that the Leader of the House(MrCook) No. There is various guidance that I am

aware of for consultation between Departments and of Commons has stated that the Government wants
to secure that pre-legislative scrutiny is to be thethe Assembly, and general guidance. I am not aware

of any specific guidance in relation to drafting of norm rather than the exception, and he also made it
clear that because of capacity constraints, includingthe powers.
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those regarding drafters, it will take some years to a Bill-by-Bill basis; of course, some Bills are longer

than others, some are more complicated than others,achieve that aim; and the recent vote in the
Commons on modernisation underlined the move some are subject to public consultation as well as

scrutiny in Parliament or the Assembly, the pre-towards more pre-legislative scrutiny of Bills; so
there is quite a hope there, I should have thought. legislative scrutiny. And, of course, one considerable

constraint is the amount of time available to fit inBut, of course, the Government must remain free to
introduce Bills that have not been previously with the Government’s legislative programme; if it

wants a Bill for its programme at a particular datepublished in draft, for instance, in the case of
emergency. Again, I am afraid it has emerged quite then it may have to curtail the amount of time that a

Bill is sent out for scrutiny. So it all depends on theoften in the course of this morning that in my
business you tend not to have strict rules, you tend to circumstances. Again, I hope that is not too

unhelpful, but there is hope that that is going tohave guidance and you have always got to be able to
blow in the wind a bit. So, on the whole, I think that become the norm within a few years.
there is some hope for you there, in the Leader’s Chairman: Thank you very much indeed, Mr
statement. As for the time allowed, it depends on the Cook and Mr Bowman. It has been a very
circumstances; and the present approach is one of interesting session.
flexibility again; the arrangements are negotiated on
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Letter from David Hansen MP, Parliamentary Under-Secretary of State, Wales OYce, to Martyn Jones
MP, Chairman of the Committee

Thank you for you letter of 7 February to Government Ministers, requesting memoranda explaining how
Welsh interests are taken into account in the process of drafting primary legislation.

The Government has produced a considerable body of central guidance on eVective working arrangements
which the devolved administrations, including guidance which specifically relates to handling of primary
legislation for Wales. It is the Government’s intention that all Whitehall departments adhere to central
practice in ensuring that the interests of Wales are reflected in Government legislation. For this reason we
consider it appropriate to issue a single Government memorandum explaining the arrangements which have
been put in place.

The memorandum draws together the relevant guidance on the subject but also draws on the collective
practical experience of Government departments in handling legislation for Wales since devolution, which
often goes further than the absolute requirements of the guidance notes.

While the document describes the detail of current practice in handling primary legislation for Wales,
arrangements may not necessarily continue on the same basis indefinitely. The Government may consider it
necessary or desirable to make amendments to the arrangements at a later stage.

13 March 2001

Memorandum submitted by the Wales OYce

Introduction

1.1 The Government’s white Paper A Voice for Wales (Cm 3718) stated:

“Parliament will continue to be the principal law maker for Wales. The Assembly will need to
establish a close partnership with Members of Parliament representing Welsh constituencies. They
will continue to be involved in considering new legislation that applies to Wales” (Paragraph 3.37)

The Paper went on to say:

“The Government’s proposals will allow the Assembly to seek to influence legislation which is being
considered at Westminster.” (Paragraph 3.38)

1.2 The Secretary of state for Wales is under a duty to consult the Assembly on the Government’s
legislative programme (see paragraph 3.3 below). Beyond this, the Memorandum of Understanding between
the UK Government, Scottish Ministers, the Cabinet of the National Assembly for Wales and the Northern
Ireland Executive Committee (Cm 4806, July 2000) commits all four administrations to the principle of good
communication with each other, especially where one administration’s work may have some bearing upon
the responsibilities of another administration. This commitment applies to legislative proposals just as it does
to other proposals for action. To that end, the Government has undertaken to consult the Assembly Cabinet
at an early stage on all relevant proposals for primary legislation.

1.3 In addition, the Joint Ministerial Committee (at its first plenary meeting in September 2000) recognised
specifically the importance of management of the relationship between the respective UK and devolved
legislative programmes. The Committee stressed the importance of early sharing of information between
administrations and consultation on policy options and common interests as envisaged in the Memorandum
of Understanding, so that any problems are identified and addressed as early as possible.

1.4 Two Cabinet OYce guidance notes (part of a wider suite of Devolution Guidance Notes, available on
the Cabinet OYce Web site at www.cabinet-oYce.gov.uk/constitution) provide advice for UK Government
departments on giving eVect to these commitments:
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— Primary Legislation AVecting Wales (DGN.9); and

— The Role of the Secretary of State for Wales (DGN 4).

Copies of these two Guidance Notes are attached at Annexes A and B respectively.

How and at what stage in the drafting process, is it determined whether or not a proposed piece of legislation is
likely to impinge on the interests of the Assembly?

2.1 As stated in DGN 9 (see above), the UK Government, through the lead UK department, should
consult the Assembly Cabinet at an early stage on the development of legislative proposals, in order to
identify the level of interest for the Assembly and to ensure that the Bill is handled properly in relation to
Wales. In all but a few exceptional cases, such as on Bills relating to certain aspects of the Budget, the
Assembly Cabinet should always be consulted on Bills which:

— confer new functions on the Assembly

— alter the Assembly’s existing functions; or

— otherwise aVect areas which are the responsibility of the Assembly, including where the Assembly
will be responsible for implementation in Wales, though policy control remains with the UK
Government.

This ensures that the Assembly Cabinet and oYcials are consulted on relevant Bills before they are
introduced.

2.2 In practice, departments often find it helpful to consult the Assembly Cabinet on other Bills, although
as the guidance makes clear, there is no absolute requirement to do so. Likewise, the Assembly Cabinet may
wish to make representations about such Bills.

2.3 Where necessary oYcials of the lead department seek advice from the Wales OYce in determining when
and how they should consult Assembly oYcials and the Assembly Cabinet.

How and at what stage in the drafting process are the views of the Assembly sought? In what proportion of Bills
introduced since devolution have the views of the Assembly been formally sought?

3.1 As set out at paragraph 2.1, the lead department consults the Assembly Cabinet and Assembly oYcials
at an early stage on all relevant legislative proposals and consultation continues throughout the drafting
process. The Assembly Cabinet and oYcials are always consulted on the content of relevant Bills before they
are introduced.

3.2 In line with existing guidance, when clearing policy or seeking views on relevant proposals, a UK
Minister will write to the relevant Assembly Cabinet Minister at the same time as he of she writes to UK
Cabinet colleagues. This ensures that the views of the Assembly Cabinet will be taken into account when
finalising proposals.

3.3 Section 31 of the Government of Wales Act places a duty on the secretary of State for Wales to consult
the full Assembly after the beginning of each session on the legislative programme and on non-programme
Bills for introduction subsequently (unless there are considerations relating to a Bill which make consultation
on it inappropriate).

3.4 The Assembly as a body corporate has been consulted on the Government’s legislative programme for
both sessions since devolution and is currently being consulted on the Adoption Bill, which did not feature
in the programme for this session.

How and at what stage in the drafting process are the views of the Wales OYce sought?

4.1 The Secretary of State for Wales is consulted on all proposals for primary legislation through two
specific and formal routes.

4.2 The Secretary of State and the Parliamentary Under Secretary of State between them sit on the
majority of cabinet policy committees. Through their membership of these committees they are consulted on
the proposed policy content of all relevant Bills. They are also consulted on any Government policy changes
which might result in amendments to the Bills during this passage through Parliament.

4.3 The Secretary of State also sits on the Cabinet committee on the Legislative Programme which
considers Bills for inclusion in the Government’s programme and clears Bills introduction.

4.4 As described at paragraph 2.3 Wales OYce oYcials are often consulted early on by the lead
Department for advice on what consultation with the Assembly Cabinet is required.
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4.5 Wales OYce Ministers will wish to be supported in their role of representing Wales in the Cabinet and
during the passage of Welsh clauses through the House. They will wish to be content that adequate
consideration has been given to the arrangements for Wales in the drafting of all Government Bills. For this
reason, the lead department makes Wales OYce oYcials aware of any consultation with the Assembly
Cabinet or oYcials. Existing guidance requires that the Secretary of State be copied into any formal letters
of consultation sent to the First Minister, such as described at paragraph 3.2.

Onwhat principles is it decided whether to give functions to the Assembly or to provide the Assembly with powers
of secondary legislation? How are these principles established?

5.1 The white Paper A Voice for Wales stated that:

“The Government will consider, in drafting each Bill that it introduces into Parliament, which of
the new powers it contains should be exercised in Wales. As a general principle, the Government
expects Bills that confer new powers and relate to the Assembly’s functions, such as education,
health and housing, will provide for the powers to be exercised separately and diVerently in Wales;
and to be exercised by the Assembly.” (Paragraph 3.39)

5.2 Clearly, the precise powers to be conferred on the Assembly will depend on the nature of the policy
which the legislation is intended to implement. An important consideration will be the extent to which existing
functions in that area are already transferred.

5.3 Moreover, as already explained, the Assembly Cabinet and Assembly oYcials are consulted early on
in the drafting process and as part of their input to the process will often make proposals to the lead
department on the nature and extent of powers and functions to be given to the Assembly.

Provision for Powers to be Exercised Differently by the Assembly

5.4 Although powers given to the Assembly will often reflect the parallel powers given to a Minister of the
Crown in respect of England, they may also diVer in a number of respects. Parliamentary procedures will be
disapplied for the Assembly and the Assembly may also be given more flexibility to develop its own policy
within the scope of the Bill.

5.5 For example the majority of the proposals in the Learning and Skills Act made separate provision for
England and Wales. This included the creation of two separate funding councils for England and Wales with
broadly similar powers, duties and functions, and a similar role for the Assembly in Wales and the Secretary
of State in England in relation to these councils. The separate Welsh clauses also gave the Assembly the
opportunity to implement other Education and Training Action Plan proposals and to develop a distinctive
and separate youth service in Wales.

5.6 In the case of the Care Standards Act, provision was made for the Commission for Care Standards in
Wales to be part of the Assembly rather than a sponsored body, as for England. Most significantly, the Act
provided for a Children’s Commissioner for Wales, resulting in powers for the Assembly which are not
paralleled by powers of the Secretary of State in England. The inclusion of this amendment paved the way
for the first Wales-only bill after devolution.

5.7 A list of the Acts passed and Bills introduced since devolution which contain Welsh clauses (that is,
clauses making diVerent provision for Wales) is provided at Annex C to this memorandum.

Powers to make Secondary Legislation

5.8 As a general rule, powers to make a secondary legislation in Wales are conferred on the Assembly
where the Bill confers a parallel power for England on UK Government Ministers. The key exception is where
the powers allow amendment of primary legislation. Since as part of the devolution settlement Westminster
continues to be the principal law maker for Wales, the Government believes it is generally inappropriate for
the Assembly to exercise widely drawn powers to amend primary legislation through secondary legislation
(so-called “Henry VIII” powers).

5.9 This principle has been applied, for example, in the preparation of the Regulatory Reform Bill, where
the Assembly will not have powers to make Regulatory Reform Orders (RRO), although the Assembly’s
consent must be obtained for RROs which would remove or amend its functions. Similarly, some of the
powers to amend primary legislation given in the Local Government Act 2000 were thought too broad to be
conferred on the Assembly. But in both cases the legislation provides safeguards for the Assembly’s position.

5.10 Less widely drawn powers to amend primary legislation have been granted to the Assembly in certain
cases, for example, to allow the Assembly to make transitional and implementing arrangements when
bringing the legislation into force in Wales. The Transport Act 2000 granted the Assembly such
consequential powers.
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To what extent does practice vary significantly between Departments?

6.1 The Government’s intention is that all Departments adhere to central practice in ensuring that the
interests of Wales are properly reflected in primary legislation. However, the joint Ministerial Committee
recognised at its meeting in September that, during the early months following devolution, the new
arrangements had not always operated as smoothly as they might, but that this was understandable given the
scale of the changes following devolution and the inevitable learning period as all sides familiarised
themselves with the new arrangements.

6.2 As stated above, guidance provides that all departments consult the Assembly Cabinet at an early stage
to ensure that Welsh interests are fully accounted for. Thereafter, however, handling will depend to a large
extent on the specific nature of the policy which the legislation is intended to implement.

How does practice for Wales compare with legislation on non-devolved matters for Scotland?

7.1 In practice, whether the Government is considering legislation on non-devolved matters for Scotland
or Wales, as matter of course the lead Government department consults the relevant devolved administration
in line with the commitments in the Memorandum if Understanding, particularly in respect of any impact
that the legislation might have onc the responsibilities of that administration.

7.2 The precise nature of this consultation will of course vary widely according to the subjects that are
covered by the proposed legislation. DiVering practices between consultation with Scotland and with Wales
should also be expected owing to the considerable diVerence between the two devolution settlements.

Wales OYce

March 2001

Annex A

DEVOLUTION GUIDANCE NOTE 9

Post-Devolution Primary Legislation aVecting Wales

Introduction

1. This note sets out guidance for UK Government Departments on consulting the Cabinet of the National
Assembly for Wales on new legislation aVecting the Assembly’s responsibilities. The UK Government has
agreed with the Cabinet of the National Assembly that they will normally consult each other from an early
stage on the development of relevant legislative proposals, in confidence where necessary. (See Devolution
Guidance Note 1, in which should be separately read if you are unfamiliar with it, in particular paragraphs
5.3 to 5.6). This means that the Assembly Cabinet should always be consulted on Bills which:

— confer new functions on the Assembly;

— alter the Assembly’s existing functions (including legislation on, for instance, freedom of
information, which would aVect the overall discharge of its duties and those of public bodies for
which it is responsible); or

— otherwise aVect areas which are the responsibility of the Assembly, including where it will be
responsible for implementation in Wales, though policy control remains with the UK Government.

Departments should make clear when information is being passed in confidence.

There is no absolute need to consult the Assembly Cabinet on other Bills, although departments might find
this useful in some circumstances and the Assembly Cabinet might likewise wish to make representations
about such matters itself.

2. The purpose of this guidance is to facilitate the eYcient conduct by the UK Government of its legislative
business. Disagreements are an impediment to that and it is the Government’s interests that potential
disagreements are identified as early as possible through consultation. Potential points of disagreement with
the Cabinet of the National Assembly should be fully explored and wherever possible resolved before
legislation is introduced or, in the case of Bills which are advance drafted, before Bills are published.
Departments will be expected therefore to make every eVort to ensure that the Legislative Programme
committee (LP) is fully aware of any potential diYculties which might be material to their decisions.

3. Consistently with the separation of functions between LP on the one hand policy committees, such as
EA (Economic AVairs) and HS (Health and Social AVairs), on the other, this note is not concerned with the
process by which the Assembly Cabinet is consulted about policy. Arrangements for this are set out in the
Memorandum of Understanding, the agreement on Common Working Arrangements (Devolution Guidance
Note 1) and the various bilateral concordats between departments and their counterparts in the Assembly.
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Government of Wales Act

4. Section 31 of the Government of Wales Act 1998 places a duty on the Secretary of State for Wales to
consult the Assembly after the beginning of each Session on the legislative programme and on non-
programme Bills agreed for introduction subsequently (unless there are considerations relating to the Bill
which make such consultation inappropriate). The duty includes one of personal attendance by the Secretary
of State for Wales. It will provide an opportunity to consider the content of individual Bills, in addition to
the Government’s choice of priorities. More guidance on the role of the Secretary of State for Wales, including
the role in relation to primary legislation, is given in Devolution Guidance Note 4.

Government Bills—LP

5. There may need to be consultation with the Assembly Cabinet on a proposed Bill during or prior to
consideration by LP of the content of the legislative programme. In many cases, such consultation will occur
naturally, at the same time as consultation takes place on policy content. Where that is not the case,
Departments should consider alternative means of obtaining the Assembly Cabinet’s views, to feed into their
thinking about the priorities which they would put to LP. Where the possibility of particular legislation has
not been publicly announced, information going to the Assembly Cabinet should be passed in confidence. It
will be a matter for agreement whether, and to what extent, confidentiality must constrain wider consultation
by the Assembly Cabinet and in no circumstances will the Assembly Cabinet circulate or allude to Bill
material without the consent of the lead Department—such agreement, if reached may depend on the duty
of confidentiality extending to any other bodies consulted by the Assembly Cabinet. Additional guidance on
confidentiality is given in Part 1 of the Memorandum of Understanding—paragraph 11, agreed between the
UK Government and the devolved administrations.

6. Consultation with the Assembly Cabinet can be facilitated if departments ensure that Bill material deals
accurately with the Assembly and addresses certain common features of the devolution settlement. The
Annex to this note lists some of the main aspects of this. While this is not prescriptive, and is no substitute
for detailed discussions, it should ensure that such discussions can focus on any substantive sticking points
and are not dominated by relatively minor and technical matters.

Preparation of Bills and Submission to LP

7. The essential requirement is that by the time proposals to introduce legislation reach LP, all devolution-
related issues are to have been addressed and so far as possible resolved (significant unresolved issues may
aVect LP’s view of the readiness of the Bill for introduction). Papers for LP must contain a statement to that
eVect. In addition papers to LP should:

— explain any provisions proposed in respect of Wales which diVers from the provision proposed for
England or the rest of the UK;

— identify any exception to the general rule that a new function created by the Bill will pass to the
Assembly in cases where it already exercises similar functions within that subject area and identify
the policy clearance for that decision;

— identify any change to the existing functions of the Assembly, including any new function being
vested in the Assembly which might raise issues of general principle, and the policy clearance for
the change; and

— confirm that the Assembly Cabinet has been consulted on the draft clauses as necessary (including
commencement and other transitional provisions), summarise the Assembly Cabinet’s view and
indicate whether DP or the Joint Committee are likely to become involved (either in correspondence
or through a meeting).

8. There should, in addition to any earlier policy discussions, also be consultation with the Assembly
Cabinet as part of the process of formulating instructions to Parliamentary Counsel, where these touch on
the Assembly’s responsibilities, so that their interests are understood from the outset and any dispute
resolution process undertaken in good time.

Pre-legislative Draft Bills

9. The procedures described above should also be followed for the Bills being published in draft.
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Private Members’ Bills

10. The same procedures should be followed for Government Hand-out Bills as for Bills in the main
programme. For other Private Members’ Bills, if the Government intends to support the Bill, the Assembly
Cabinet should likewise be consulted on any matters which aVect the Assembly’s responsibilities. It is not
absolutely necessary to inform the Assembly if it is clear that the Government cannot support a Private
Members’ Bill. However it will frequently be helpful for oYcials in Wales to be aware of this if the Bill covers
functions which are the responsibility of the National Assembly.

Constitution Secretariat
Cabinet OYce

January 2001

Annex B

DEVOLUTION GUIDANCE NOTE 4:

The Role of the Secretary of State for Wales

1. From 1 July most of the functions of the Secretary of State for Wales and all but 30 of his staV

transferred to the National Assembly for Wales. Primary legislation for Wales remains with Westminster, so
it is not possible to distinguish between reserved and devolved matters as it is for Scotland. However, as the
Secretary of State has no programme budget, it can safely be assumed that all implementation of policy in
Wales which does not remain with a UK Department is a matter for the Assembly.

2. The new role of the Secretary of state for Wales is:

— to act as guardian of the devolution settlement in Wales; and

— to ensure that the interests of Wales are fully taken into account by the UK Government in making
decisions which will have eVect in Wales.

This note considers some of the implications of that role for other Departments.

Guardian of the Devolution Settlement

3. This does not mean that the Secretary of State is a channel of communication between the UK
Government and the Assembly. Normally Departments should deal with the Assembly direct. The Secretary
of state and his Department will

— give advice on the handling of business in the light of devolution;

— act as honest broker should there be any dispute between the Assembly and Whitehall or
Westminster; and

— explain the nature and consequences of devolution to the Assembly on behalf of the UK
Government.

4. It would be helpful if Departments would copy to the Secretary of State or his Departments all
correspondence between Ministers and Assembly Secretaries and between senior oYcials.

Voice of Wales in the Cabinet

5. The Secretary of State for Wales will speak for Wales in the UK Cabinet and will ensure that decisions
are taken with full regard to any matters where Wales has particular interests or concerns. He will not be a
mouthpiece for the Assembly but he will need to know the views of the Assembly Cabinet before deciding his
own line. This is particularly important in relation to proposals for primary legislation that aVect Wales.

6. Bearing this in mind, it is essential if there is to be no delay in reaching decisions that Assembly oYcials
and the Assembly Cabinet are consulted at an early stage in the development of policy. Any necessary
consultation of Assembly members must, of course, wait until proposals are made public.

7. Colleagues are asked therefore:

— that oYcials should take soundings of Assembly oYcials as soon as possible. If these indicate that
there may be clauses in the legislation dealing specifically with Wales or particular issues relating to
Wales, oYcials in the Secretary of State’s Department should be alerted; and

— that whenever possible the relevant Assembly Secretary should be asked for his or her views on a
proposal at the same time as policy clearance is sought from Cabinet colleagues. It would not be
appropriate for the Assembly Cabinet to be aware of internal UK Cabinet discussions, so the most
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useful way of achieving this is to write to the Assembly Secretary in similar terms asking for
comments rather than agreement. However, in setting deadlines, colleagues should recognise that
the Secretary of State for Wales will wish to know the Assembly’s view before writing himself,
whether or not he supports that view.

While this is particularly important for proposals for primary legislation, the principle should be applied
to any Government initiative that aVects Wales.

8. None of this aVects the Secretary of State’s duty under the Government of Wales Act 1998 to consult
the Assembly on the Government’s legislative programme. This clearly means consultation with Assembly
Members and will be carried out in a formal and public way. However, if there has been adequate consultation
with the Assembly Cabinet, the consultation with the Assembly as a whole is less likely to raise issues which
have to be addressed during the passage of legislation.

9. It will be the responsibility of the Secretary of State to steer through Parliament any clauses in legislation
relating solely to Wales. Such clauses will have been included at the request of the Assembly, with the
agreement of the lead Minister, the Secretary of State and Cabinet colleagues. However, the Secretary of State
will not be in a position to draft instructions to Counsel; that will be for the lead Department’s Bill team after
consultation with Assembly oYcials and lawyers. It would not be appropriate for Parliamentary Counsel to
take instructions direct from Assembly lawyers.

10. During the passage of a Bill through Parliament, the Secretary of State’s oYcials will commission
appropriate support, this could be from the Assembly or from the lead Department. It should be noted that
with one junior Minister and an interest in most Bills, the Secretary of State’s Department will need to look
for flexibility in membership of standing Committees.

Voice of the UK Government in Wales

11. With the agreement of colleagues, the Secretary of State has always presented the UK Government’s
policy on matters that are of significance to Wales even if lead responsibility is formally with one of his
colleagues. This should remain the case for issues which have not been devolved but in which the Assembly
has a strong interest either because matters which are its responsibility are aVected by UK Government
actions—eg negotiations with Europe on the Assisted Areas map, Structural Funds and the CAP—or because
it has responsibility for implementing all or part of UK policies—eg New Deal and Social Inclusion.

12. If colleagues are making announcements on non-devolved matters which will have a major eVect in
Wales, they should consider how the Secretary of State for Wales should present the policy in Wales. There
are various possibilities:

— Joint announcements/consultations. If this is appropriate, the timetable must allow for them to be
bi-lingual in Wales.

— The Secretary of State for Wales formally to consult the Assembly on behalf of the UK Government
by sending them the document prepared by the lead Department.

— The Secretary of State to make a parallel announcement to the Welsh media focusing on the eVect
in Wales. Once again, there must be suYcient warning for this to the bi-lingual, but translation of
a press notice does not take long.

13. Colleagues should also be aware that, while Assembly oYcials are able to give the Secretary of State
factual briefing under the concordat with his Department, they are not in a position to give him the UK
Government line to take. OYcials from his Department will need to call on colleagues for this more frequently
than in the past in a variety of circumstances, such as parliamentary questions, speeches, briefings for
meetings, replies to MPs and members of the public etc.

Wales OYce

September 1999

Annex C

Acts Passed and Bills Introduced since Devolution which contain Welsh Clauses

1999–2000

Care Standards Act 2000

Local Government Act 2000

Learning and Skills Act 2000

Transport Act 2000

Countryside and Rights of Way Act 2000
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Freedom of Information Act 2000

Electronic Communications Act 2000

Government Resource and Accounts Act 2000

Political Parties Elections and Referendums Act 2000

2000–01

Children’s Commissioner for Wales Bill

Special Educational Needs and Disability Bill

Culture and Recreation Bill

Commonhold and Leasehold Reform Bill

Homes Bill

Health and Social Care Bill

Regulatory Reform Bill

Examination of Witnesses

Rt Hon Peter Hain MP, Secretary of State for Wales, Alison Jackson, Head of Department, and Cedric

Longville, Legal Adviser, Wales OYce; Rt Hon Rhodri Morgan AM, First Minister, Welsh
Assembly Government, examined.

Immigration and Asylum Act 2002. These coveredChairman
non transferred functions but aVected Assembly

135. We are very grateful for both the First responsibilities and in that we consulted, amongst
Secretary and the Secretary of State for Wales others, the Welsh Assembly Government but also
coming before the Committee this morning. What we others aVected, so Welsh Assembly Government was
are discussing is the legislative process. We think it is consulted on its provisions even though, strictly
appropriate as a Committee that we start looking at speaking, it was a reserved matter. So I think the
it now that it has had a chance to bed in, but there are approach of the Wales OYce is to scrutinise internal
changes which might be useful. We are especially government correspondence and make sure nothing
grateful for you coming, Peter—we will use the is missed and we sometimes spot things ourselves; we
Assembly first-name term. It is nice to see you— sometimes rely on oYcials in the Welsh Assembly

(Peter Hain) It is nice to see you, Martyn. Government alerting us to particular issues; and we
try to approach this just in a practical fashion as far136. Congratulations on your post and it is
as consultation is concerned.especially good of you to come so early into your new

(Rhodri Morgan) I am glad you have started byjob. If I can start oV, the Devolution Guidance Note
looking at Bills which are not Wales only Bills,that the Deputy Prime Minister’s OYce brought out
because I think people sometimes focus too much onlast year requires consultation with the Assembly
Wales only Bills not realising there are four or fiveCabinet on three categories of Bills—those which
times as many Bills conferring additional powers onconfer new functions on the Assembly; those which
the Assembly or aVecting the Assembly’s powersalter the Assembly’s existing functions; and those
than there are Wales only Bills. On the other hand, Iwhich otherwise aVect areas which are the
do not have a copy of DGN9 in front of me and I amresponsibility of the Assembly. In your opinion, or
desperately trying to think of an example of theopinions, does this cover the full range of Bills on
indirect eVect on the Assembly that you are referringwhich the Assembly ought to be consulted, and what
to. I am sorry to say that I cannot actually think ofabout Bills which have only an indirect eVect on the
an example, so I do not know whether you have oneareas of responsibility of the Assembly?
to hand that has come up in previous discussions.(PeterHain) Thank you very much for inviting me;
Have you got an example of an indirect eVect on theI am always at your disposal and am very pleased to
Assembly because I cannot think of one?be here before you. The consultation, as you know,

covers Bills which, first of all, confer new functions 137. I do not think we have but I think we foresee
on the Assembly; secondly, alter the Assembly’s a time when that might happen.
existing functions; and, thirdly, aVect areas which are (Peter Hain) The Communications Bill might be
the responsibility of the Assembly. If I give some an example, I guess.
examples, you have the Care Standards Act 2000 and

138. I think it is quite clear that one of the areas wethe Children’s Commissioner for Wales Act 2001
need to be concerned with is England and Wales Billswhich created this new post of Children’s
going through where the Welsh element or, if youCommissioner for Wales and gave appropriate
like, where Wales is aVected in some way whichpowers to the Assembly; then you have the Learning
contradicts or conflicts with Assembly legislation orand Skills Act 2000, which altered the Assembly’s
Assembly views on that legislation, and it might getfunction in relation to the structure surrounding the
through without any oversight at all. We hope thatprovision of further and higher education; then a

third example would be the Nationality, would not happen.
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[Chairman Cont]
(Rhodri Morgan) The Communications Bill would view of which Bills have been included and which

not be only England and Wales, would it, because have not, so I am sure that the Government of Wales
that is a UK Bill, so it might not just be England Act never intended to give backbench members of
and Wales. the Assembly an earlier oversight or knowledge of

what was or was not in the Queen’s Speech than139. Indeed.
backbench members of the House of Commons.(Peter Hain) But I think, in principle, my job and

(Peter Hain) I think Rhodri has made a very goodthe oYcers’ job is to make sure that nothing moves or
point. Can I just say that obviously pre publicationhappens without an opportunity for consultation, so
discussions are necessarily confidential. In practice,that is really our watchword.
however, legislation is often being framed on matters
which are the subject of public debate. In such
circumstances the Welsh Assembly Government’sMr Price
discussions with the government are normally140. What about other areas of government
informed by the views of the relevant Assemblylegislation which have a significant impact on
committees, I guess, but the confidentiality of precommunities in Wales, and obviously the National
publication in the Queen’s Speech and so on, andAssembly as the democratically elected body may
particularly bearing in mind the point that Rhodritake a view in terms of the responsibilities—for
made about members of Parliament and theinstance, the forthcoming pensions legislation and
backbench members of Parliament compared withthe problems at ASW. The National Assembly may
backbench Assembly members, I think that needs tolegitimately want to have some input into that
be borne in mind.process. What opportunities would be currently

Chairman: That is a good answer!available for that to take place?
(Peter Hain) Every opportunity. If Rhodri or the

Assembly in some other form wanted to express a
view, I would naturally want to consider that and we

Mr Williamswould work together to see how consultation could
be taken forward. 142. Good morning. How has the process of

(Rhodri Morgan) We are still at the Green Paper consultation during the development of legislation
stage there. I think we are probably a year or two developed and improved since devolution, and are
away from legislation. Certainly where there have both sides satisfied with the process as it now stands
been hard cases in Wales it sensitises everybody to the or is there further room for improvement?problem, and it is always possible to get hold of (Peter Hain) I operate on the principle thatGreen or White papers even if you were not formally

something as relatively young as this always containsconsulted, but to be honest I would expect on the
the potential for improvement. We constantly workbasis of all previous form that Wales OYce would
at achieving that, and I know Paul Murphy certainlyensure we were given a chance to look at something
worked closely with Rhodri on that and I intend towhere they knew there was a high degree of
do the same. The procedures set out in the earlysensitivity in Wales, as there would be on this.
guidance have not changed significantly in their(Peter Hain) Just adding one point which might be
fundamentals but I think in practice we have adaptedhelpful, we look out all the time in the Wales OYce
and learnt and simply altered practice and culture,for anything coming up to see in what way the
and getting Whitehall into a frame of mind where itNational Assembly, and specifically the Welsh
automatically is thinking about the impact on WalesAssembly Government, might want to be consulted
was quite a diYcult challenge under the old Welshand seek to facilitate that, and seek also, even before
OYce from time to time, as I recall my ownwe get to that point, to encourage a culture in which
experience there as a Welsh OYce minister, andit is automatically done by the relevant Whitehall
clearly that constantly needs to be a reminder todepartment.
other government departments that the Assembly
must be constantly at the forefront of their attention.
There are still occasions when oYcials who have notChairman
encountered devolution before forget to consult but,141. In the Draft Guidance Note it refers
frankly, these are becoming less and less frequent andspecifically to the Assembly Cabinet but in the
the Wales OYce acts as a safety net in that respect.Government of Wales Act the consultation should be
One other brief point: all relationships withinwith the Secretary of State and the Assembly. Does
government depend on everybody agreeing to playthis imply that backbench AMs should be involved in
by the rules, and the most important one here is ofthe process somehow and, if so, how?
keeping information confidential when it is given in(Rhodri Morgan) To a degree you have to consider
confidence. I understand the sensitivity since theyour own position really as backbenchers at
Assembly is a corporate body and has a diVerentWestminster, and the fact that it seems clear to
relationship between its backbench members, as iteverybody that nobody in the Government of Wales
were, and its frontbench ones than that atAct drafting stages intended that Assembly members
Westminster, but provided we both continue to signas backbenchers should have greater powers than
up to the government memorandum ofthose of MPs for an earlier sight of legislation or a
understanding then the procedures are along thegreater access to negotiations going on
right lines, although the private discussion is often ainterdepartmentally, and we do not have that sight
lot more lively—but that is in the nature of theuntil the Queen’s Speech is published. As far as I

know even junior ministers probably do not have a political process.
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terms of the sustainability of the constitutionalAdam Price
settlement. It will happen: how are we going to make

143. Obviously changes in dramatis personae have sure that that process is as smooth as possible?
always been a major factor in political change, and (Rhodri Morgan) I was answering seriously as wellnowhere is that more evident I suspect than here at in the sense that I think probably you have to allowthe Assembly. To what extent is the consultation for the system being suYciently robust to cope withprocess dependent on the relationships between the a change of government in Westminster or here orindividual ministers—and I include the two of you in Scotland and to cope with there being diVerentthat—and the oYcials involved? parties in power, diVerent locuses of power, and if(Peter Hain) Are you asking me specifically? that change takes place early after devolution does it

have a diVerent impact than if it takes place when you144. The both of you.
are well entrenched—as it were twenty years down(Rhodri Morgan) I think the relationship between
the road or whatever? I think that would be very easyoYcials is very important in the run-up to Bills, both
to cope with in twenty years’ time, and then theEngland and Wales Bills, UK Bills with a Wales
earlier you bring that forward the trickier it getscomponent, or Welsh only Bills: oYcials do play a
because people are still learning about devolutionvery important role in that and their degree of being
and to that degree, if you are speculating about aon the same wavelength is very important. A direct
change of power in Westminster, it is probably forrelationship with the Westminster ministry that may
the convenience of the settling-in process and thebe not supporting with total enthusiasm to begin
entrenching of devolution both in Scotland and inwith needs to be persuaded—that is important; that
Wales that the same party is in power which broughtmay need to be supported—and the Wales OYce
in devolution, and therefore in bringing in thefunction in oiling the system and making sure it
devolution you know they are committed to theworking satisfactorily is extremely important as well.
system and making a success of it rather thanThere is also a learning process whenever there is a
undermining it. This is the theory of Redwood’snew minister in any one of those parts of the triangle,
return, if you like, which terrifies small childrenif you like. I think Peter has mentioned this—the
throughout Wales, no doubt, and you are thinking,diYculty is most likely to arise with a change in a
“Well, what would happen if somebody with noWhitehall ministry other than the Wales OYce,
empathy towards devolution, shall we say, was inbecause that is when you are going to find a key
power at Westminster? How much impact wouldminister coming in following some sort of mini
that have in an unwritten constitution? Given youreshuZe or whatever at an absolutely key moment
have an unwritten constitution, how far could theyduring the parenting of a Bill and its movement
undermine or block Assembly Bills?” We do notthrough into getting it into the hopper for the
know but let’s hope it does not happen for 25 years.Queen’s Speech and, if the wrong minister arrives

(Peter Hain) I think the Redwood return wouldwho has no familiarity with devolution and does not
frighten a few adults in Wales as well! I think it isunderstand what it is all about, there is a wavelength
fortunate that we have had—indeed it would notproblem there. I am not quoting particular examples
have happened otherwise—a Labour governmentof ministers but that is bound to be the weakest link
delivering devolution, both in power in Westminsterin the chain, I think.
and here in the Assembly in CardiV, so that there are(Peter Hain) I agree. I would just add a fairly
procedures now well embedded and a practice wellelementary principle of life and especially politics:
established and a culture cemented in that, frankly, itthat a lot of these things depend on personal relations
will not be possible to overturn. Obviously in politicsand working hard at those the whole time, both at an
personalities from time to time rub up against eachinterministerial level but also at an interoYcial level
other—we have all experienced that and maybe youbetween London and CardiV, and obviously the
have even experienced it—and you just get by withWales OYce in London as part of that triangle. It is
that.absolutely essential and we keep working hard at it

the whole time. There are some points of principle
147. Finally, from what you are saying, you asinvolved here but I do not sense any antagonism

Secretary of State would find no diYculty working,anywhere in the triangle—it is just that often things
for instance, with a Plaid Cymru ledare overlooked: somebody has not thought of
administration—that is part of the normal process ofsomething at an earlier stage that they ought to have
democratic devolution?done—so we need to get the message out and

(Peter Hain) I am not anticipating that unhappycontinuously do.
prospect!

145. Do you think if there were a change of
government, or when there is a change of
government in CardiV or London, the consultation

Julie Morganprocess might not work so smoothly, and what kind
of constitutional safeguards could be put in place to

148. Several witnesses that we have had while weavoid any diYculties that might arise?
have been looking at this investigation have argued(Rhodri Morgan) Are you saying Wales would be that every Bill should have a part headed “Wales”much more worse oV if there was a change of where all the provisions related to Wales should begovernment in the Assembly? grouped together. Do you think this should be the
preferred approach to drafting Bills, and would you146. I was asking about the possibility of the

consultation process being less smooth, because have any concerns about it? I do feel that since the
Queen’s Speech there has been quite a lot ofthere would be governments of diVerent hues. It is a

very serious question and important question in confusion amongst the public about what is England
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and Wales, and what is Wales only, and what is (Peter Hain) Finally on this, if there are really

significant diVerent provisions for Wales in a Bill andEngland only, and I wonder if you think this might
help? it is just completely diVerent, then a whole section I

think is a good idea as opposed to separate Welsh(RhodriMorgan) I have heard that proposition put
only clauses.forward, certainly, but I think it is something where

there is probably a diVerent view amongst lawyers (Rhodri Morgan) Going back to the Learning and
Skills Bill, which was one of those with which Peterand parliamentary draftsmen, on the one side, and

the general political public and the general public at had a lot of connection in his previous guise because
it was almost a handover from an advisorylarge on the other and the journalistic media

community. If you were a parliamentary draftsman committee under the old Welsh OYce to the new
Assembly and then it became almost as many as fiftyor lawyer I think you would want it to be logical from

the legal point of view, and if that means that the clauses or something like that, a huge section of that
Learning and Skills Bill was about Wales and I thinkreferences to Wales keep popping up every tenth

clause because it is logical in the legislation sense, that was all largely in a separate section—but I think
that was a fairly unusual example.that is what you would prefer. If, on the other hand,

you then say “Yes, but is this not very confusing for (Peter Hain) If I recall, England borrowed our
the general public who is not trained out there and ideas.
does not know, as lawyers do, how to get your nose (RhodriMorgan) Yes—and we never charged them
on the statute to try and find how they can use it for a penny!
the benefit of their clients in a legal case”, I would
agree. You somehow have to have a commentary on
a Bill which takes out the bits which apply to Wales Mr Caton
and makes it absolutely clear for the journalists to 150. Following on from the suggestion thatwrite about it, for the general public to read about it, explanatory notes to a Bill might oVer a way forwardfor citizens’ advice bureaux to get their heads around for this clarification that Rhodri mentioned, is therewhich bits apply to Wales and which do not. That is a good model in the Cabinet’s Legislativenot a matter of how you draft the Bills; it is how you Programme Committee requirement that all Billsget reliable commentary on the Bills, and I think we which reach it be accompanied by a note explainingought to give some thought to that because of the any provision proposed for Wales which is diVerentundoubted confusion that occasionally arises as to from England identifying any changes to thewhether it should be England measures, or England Assembly’s functions, and confirming that theonly, or England and Wales, in Bills as they come out Assembly has been consulted? Do you think that(Peter Hain) I agree absolutely with that. I think could be adapted so that those same provisions arewe could—and I would certainly welcome the included in the explanatory notes?Committee’s advice on this if it is a matter you want (Peter Hain) That is something I would be pleasedto pursue—certainly work a little harder on the to look at. There is an element of that already in theexplanatory notes. For instance, I have the current procedures as agreed between CardiV andexplanatory notes here of the National Health London. There is a whole section in DevolutionService Reform and Health Care Professionals Act Guidance Note 9, paragraph 7, on preparations of2002 and there is an annexe B which has a table of Bills, and that really requires any minister bringing aseVects in relation to Wales, so that is a valuable it would be in my case Welsh only legislation so thatprecedent, if you like, but it could be that that could by the time a Bill is brought to the Cabinetbe expanded on and I understand that the first Legislation Procedure Committee in the House ofParliamentary counsel has agreed that this is a useful Commons, the LP Committee, we need to haveway forward, and I think your advice would be satisfied my counterparts that all devolution issuesuseful. In terms of the framing of the Bill, to add to have been addressed; that there are no outstandingwhat Rhodri said, it is a matter for Parliamentary issues or tensions or turf wars, and that is part of thedraftsmen but it is not clear to me that it would be procedure. But if we need to build on this andhelpful to have all Bills with their own Welsh section. develop it then we would be interested again in yourI think this may have been done for Scotland in the own views.past but then Scotland has a diVerent legal system,
and for Wales there would be the real danger of
making Bills completely unwieldy by repeating for

Dr FrancisWales provisions which are identical to those for
England instead of, as we have now, having separate 151. Could we turn to the Rawlings principles?

What is the government’s view of the Rawlingsclauses which are Welsh only clauses, and an
increasing tranche of those are now coming through principles which are set out in annexe 5 of the

Assembly review of procedure?the system designed by the Welsh Assembly
Government, and we are very happy to facilitate (Peter Hain) We have set out our approach in
that. Devolution Guidance Note 9 and in the

memorandum which we submitted to your
Committee last March, Chairman, and the general

Chairman response of the government is we agree with some of
the Rawlings principles and not with others.149. It seems that the view of Parliamentary

counsel is to go for the explanatory note route rather Obviously the Rawlings principles were adopted by
the Assembly as a whole, I think: it was not subjectthan identifying Wales bits, separate sections, but we

will be looking at that and we welcome your input to prior negotiation or consultation with the
government and did not go through that normalinto that.
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process, so we are interested in them. I think in already operating. I think this may be the reason why

there is this element of missing communication—practice I learnt this morning from Rhodri’s oYcials
that most of them are pretty well respected and have because it was not as though this was something

terribly new which, therefore, needed to be putbecome part of the culture, but I do not envisage us
just saying “Snap” to them. formally to the Wales OYce and to Westminster

other departments because by and large we would(Rhodri Morgan) We do not have a problem with
have said these were already being abided by.the Rawlings principles and although they were

adopted, if you like, on a body of the Kirk basis
rather than a governmental basis by the Assembly,

Mr Catonbased on experience before they were adopted and in
the brief period since the Assembly review of 156. I am interested—that may be the case, though
procedures confirmed or voted to adopt that as a clearly the Rawlings principles is about the
broad guidance, then we would say that with a few relationship between UK government and National
exceptions they are adhered to, with the exception Assembly and, if you draw up a set of principles, it
probably of number five. The fifth one is about the would be helpful if everybody considers them and
broad terms of a Bill conferring powers on Wales so knows which principles are being abided by and
that the Assembly has powers to be flexible in how it which may not be. It was interesting—we took
enacts them but, apart from that single Rawlings evidence from first parliamentary counsel in charge
principle, we were already abiding by them and have of drawing up Bills and he had no knowledge at all,
continued to do so in most cases, with the occasional until we called him before us, of the Rawlings
exception and with that one big exception. principles. Now that is a player who one would have

thought, if they were being abided by, might have
been aware of them. There does seem to be a case for

Mr Caton formalising this a little bit and everybody knowing
exactly where everybody stands. Can I just finish by152. Peter, you say that you accept some of the
asking this: would it be possible for us to have fromprinciples and not others. Is the government going to
the Secretary of State for Wales a paper on the UKformally respond to the Assembly’s review, and in
government’s position on the Rawlings principles?particular the Rawlings principles?

(PeterHain) Obviously I have to consider seriously(Peter Hain) Do you mean the Richard
any requests from your Committee or members of it.Commission?
Let me think about that because we have not been

153. No. The one that the Rawlings principles invited as a government to adopt a formal position
came out of. and to that extent we do not have one, and I am more

(Rhodri Morgan) The Assembly review of interested really in making the existing settlement
procedures. work, the agreed procedures, concordats,

(Peter Hain) I am just having whispered in my ear memoranda of understanding, devolution guidance
what I thought was the answer—which is always notes and all the rest of it and, as far as I can tell only a
helpful! I do not think we have been asked formally few weeks into the job, I do not detect any great
to respond. If we were, then no doubt we would. If struggles of principle or conflicts creating huge
you had a view on them as a Committee— momentus issueswhichrequireustorevisit thismatter

and have the drains up in respect of the Rawlings
principles but, again, I think I probably await your

Chairman views as a Committee. If, on the other hand, you were
to specifically ask me, prior to your final deliberations154. Which we probably will!
taking place, for a view, then obviously I would have(Peter Hain)—Then I would obviously want to
to consider that.know that and, in due course, I would expect you to

invite me to respond to your views.

155. Indeed we would. Chairman
(RhodriMorgan) Can I add a little commentary on 157. I think our present position is that we would, inthat? The Assembly review of procedures was fact, report and then you would give your response.initiated by me when I became First Minister but, (PeterHain) I would prefer that.having initiated it, we took a back seat and left it to

158. I think that would probably be morethe party business managers and individual witnesses
appropriate although, if we did find out in ourand everybody to have their say and then it was put
deliberations that we felt it necessary to do that, then Ias a package to the whole of the Assembly to adopt
am sure you would respond.or otherwise, and they did by and large adopt it.

(PeterHain) By all means.Having done that, the body of the Kirk, the whole of
the Assembly, has now adopted that as the broad (Rhodri Morgan) I would certainly welcome the

Committee reporting its view after it has consideredprinciples on which we would like to operate. That
does not mean that we did not think that the all the diVerent aspects of evidence relevant to this

particular matter but I would put an alternative viewRawlings principles part of the Assembly review of
procedures as adopted was not being observed to the phrasing Martyn has just used, where he said he

would have thought GeoVrey Bowman would havealready. We would claim that in the bulk of the
relationships between us and Westminster and with known as the first parliamentary counsel if these

principleswere notbeing abidedby, whereas the pointthe exception of the fifth Rawlings principle, that was
already the basis on which, with one or two minor I was making earlier was, “Yes, but what if any

reasonable person would conclude they were alreadyexceptions and that one big exception, we were
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[Chairman Cont]
being abided by”. That is the reason why the first (Rhodri Morgan) This is the area where there

probably is the biggest diVerence in practice. Thereparliamentary counsel wouldbe less likely tobe aware
areexampleswhereyou canfindflexiblepractice—theof them in that there was very little new in the
Education Act 2002 as regards partnershipRawlings principles. As I have said, number 5 is an
agreements with governing bodies is in a frameworkexception to that, and there are minor individual
mode, therefore giving maximum flexibility withinexamples where some of the other principles have not
that frameworkfortheAssembly todeveloppowers inbeen abided by, but it would be much more
the way it chooses—but I do not think one would saysensational if the Rawlings principle had been an
that that fifth principle is widely observed because it isoverturning of a large part of the practice built up in
not. So insofar as there is an area where you couldthe previous 2-3 years than when it was confirming
evolve in the direction of the Rawlings principles thatand codifying a large part of the practice built up over
would be the only one I would specify, although theretheprevious2-3years.That ismyview,butIamhappy
are exceptions to it. For the other six Rawlingsto consider any report that the Committee makes to
principles it is the other way round—they are eitherthe Secretary of State for Wales which I am sure you
universally observed, or universally observed withwill communicate to us as well.
one or two exceptions.

(Peter Hain) Adding to that, the question of the
legislation providing greater flexibility for the
Assembly is really decided on the merits of each caseMrWilliams
but it certainly does happen. For example, if you take

159. We were given some evidence earlier on in this the NHS Reform and Health Care Professions Act of
room that none of the legislation that had been put in this year, it gave the Assembly flexibility in setting up
force since the devolution settlement either reflected structures to suit the particular needs of Wales. I think
or embodied the Rawlings principles, and it did seem the tension arises really between this flexibility and
to us that if the Assembly have an expectation that the Parliament’s need to understand how legislation will
Rawlings principles are going to be embodied in be applied when it approves that legislation, so
legislation, there is going to develop a fracture in the Assembly ministers have been happy to provide
relationship between the Assembly and Westminster, assurances to government ministers which they can
and it is something that needs to be sorted out. repeat on the floor of the House in order for that

(RhodriMorgan) I can say that we would notaccept certainty to be able to be inspected by members of the
that at all, with the exception of number 5. I do not House. When government ministers oVer such
know whether people will be looking at number 5, as assurances it is in the full confidence that the Welsh
though 5 was 1, 2, 3, 4, 5, 6, 7, and we would not go Assembly Government will abide by them, but it
along with that. Number 5 is one out of seven—not remains true that the statement of a government
seven out of seven. minister does not bind the Welsh Assembly

(Peter Hain) I would just add to that without Government and therefore the Assembly, so I
disagreeing. I just think we should stay calm on these suppose it is in that area that there can be diYculties
principles.They are there:by and large theyseem tobe but we constantly work at overcoming them.
respected: and there were some issues where it isnot as
easy to get the flexibility that the Assembly wants but
we deal with those and we manage them. In general— MrPriceand this in a sense is my watchword or my advice, for
what it is worth—I think we need to look at practical 161. Remaining with the Rawlings principles
outcomes and concrete points of delivery in either broadlyforasecond, is therenotastrongadvantage in

having a clearly defined set of principles? You seem topolicy or impact on the ground for how well the
be arguing, Peter, for a kind of pragmatic, ad hocdevolution settlement is working. Of course, there is
approach, but does that not lead to confusion,always room for improvement and part of your
uncertainty and a lack of transparency, and is that notdeliberations are designed to establish those, but by
the whole purpose of having a set of principles thatand large it is working pretty well, and I think we can
everyone is clear as to how the devolution process isget two, as it were, bound up with the minutiae of
going to act in practice? Because principles alwaysacademic principles rather than making the practice
inform practice: the question is whether you publishwork within the agreed set of guidelines which it really
them or not.is doing.

(PeterHain) Idonot thinkit isas straightforwardas
160. Perhaps we could just go on and look at the that. First of all, there is a sovereignty of Parliament

flexibility that is available for the Assembly, and principle here which obviously I need to constantly
perhaps also in terms of the fifth of the Rawlings have in mind, as would your Committee, I am sure,
principles. The government said in “A Voice for but remember that the Rawlings principles did not
Wales” thatasageneralprincipleBills that confernew comealongandfilla vacuum.Wehadcontained in the
powers and relate to the Assembly’s functions would Government of Wales Act 1998, the memorandum of
‘provide for the powers to be exercised separately and understanding, the concordat—all the rest of the
diVerently in Wales’. It is also the fifth of the Rawlings devolution settlement—very clear principles
principles that powers granted to the Assembly negotiated and put into practice. I take the Rawlings
should be in broad enough terms to allow the principles—but perhaps I am wrongly putting words
Assembly to develop its own policies flexibly. In your into the Assembly’s mouth—as being its own view of
view is this generally being achieved with primary the interpretation of the existing settlement. That is
legislation? Perhaps you could also broaden out the fine by me but the settlement establishes very clearly

howweallwork togetherandhowweadaptaccordingproblem with the fifth principle.
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to diVerent circumstances, so I am not talking about (Peter Hain) In practice the Assembly has been

given a few specific Henry VIII powers—I think quitepragmatism in a vacuum: I am talking about
adaptation of practice to make the settlement work a lot actually on the point of the establishment of the

Assembly and the Government of Wales Act—but Iwhich has been clearly laid down and, indeed,
underpinned by legislation. do not think it is appropriate that these should be

exercised on a widely drawn basis. There is no real(Rhodri Morgan) Adding very briefly to that, you
fixed criterion here: each case is considered on itsdonotwant tosay thatprinciplesandcodificationand
merits and, in practice, the Assembly is not givenpublication will always bring certainty because if it
powers to change the intention of legislation—thatproduces uncertainty about vires—namely whether
requires the approval of Parliament. But in terms ofthere was authority in this Bill and the framework
implementing legislation and in terms of variationspower that it conferred and the interpretation of that
that are common sense ones, for example, using thein subsequent Assembly legislation—does that create
powers it already has to change the functions anda doubt about whether the Assembly was within its
name of an Assembly sponsored public body, it isvires in enacting the subordinate legislation in that
perfectly reasonable for some flexibility to be shownwayoverflexibly? Ifyou swing the pendulumtoo far in
here. I remember in 1999—and I will not give you afavourof theflexibilityyoucreateanotheruncertainty
blow-by-blow account of what happened in a Cabinetover vires.
Committee—a classic argument between myself(Peter Hain) I think if it could be shown that the
representing the Secretary of State for Wales and aAssembly wanted to do something, say, in education
very senior member of the government in this precisepolicyor inhealthpolicy, someof thebreadandbutter
area over European legislation, and in the end it cameissues aVectingpeople’s daily lives whichare at the top
down to the fact that you could not actuallyof everybody’s agenda and the devolution settlement
implement the European legislation in the waywas not able to deliver that, then we would be hitting a
Parliament wanted it to do in Wales without themajor brick wall—but that has not been the case. The
Assembly having conferred a Henry VIII power to doAssembly has been able to take forward its own
so, but it became a ridiculously academic argumentpolicies and has done so in a very progressive and
over points of principle. Eventually we won I amimaginative fashion, and that has shown Wales’ only
pleased to say—that is to say, Wales won.solutions provided in practice for the settlement.

(Rhodri Morgan) The key to it is in the last three
words of that first sentence of Rawlings principle
number 6, and that is “for defined purposes”. WhenJulieMorgan
you try to use that qualifying phrase and you apply it162. Devolution Principle 5 suggests that powers to what some people would say were the Henry VIIImightbeconferred“byreference tothe subject-matter powers that have been conferred on the Assembly, weof a Bill”. How is it possible to define the Assembly’s might have some argument with the Wales OYcepowers in more general terms without introducing a about this but we would say that we havegreaterdegreeofuncertaintyaboutexactlywhat those approximately 200 Henry VIII powers in the bag, as itpowers are? were—even including these European ones whichyou

(Rhodri Morgan) I think that is the point I was just might call Louis XIV powers instead, I do not
making: that the ideal way to make it clear that you know!—but the Wales OYce might use a diVerent
have the vires to do what you want to do here in the counting method, I do not know, and might say it was
Assembly is viaprimary legislation. If that is required, less than that, but it is all about defined purposes. The
it should be specified on the face of the Bill that goes intent of Parliament is never to give a minister carte
through in Westminster, and/or likewise that you rely blanche to do whatever they want; it is within a box
on the subject matter of the Bill, the actual clauses in that has beenprescribed in the primary legislationand
the Bill, to make it absolutely crystal clear. Then there then you can vary it including amending previous
is not a problem but it means, if you like, that you are primary legislation within that box, and we would
doingmorework inWestminsterandwearedoing less always argue that, whatever power can be conferred
work here and that is the balance you have, and I am on a minister in Parliament to change primary
not sure how you get round that. To be precise and legislation or enact subordinate legislation in any
certain about something, you have to have it in the other way, for the same Act it is the Assembly which
Westminster legislation. would have the same power, and we believe that with

one or two exceptions that are scars as it were, that are
there—because as part of operating a new system you

MrCaton are going to havea fewof these scars—that principle is
going to be adhered to.163. Moving on to Devolution Principle 6, which

suggests that it shouldbepermissible for theAssembly
to be given powers to amend or repeal primary
legislation providing “the particular powers are DrFrancis
justified for the purpose of the eVective

164. Turning to identifying the Assembly’s powers,implementation of the relevant policy”, it has been
are you confident that the state of the law is such thatsuggested that this is ratherabroadtestwhichcould in
lawyers in the Wales OYce and the Assembly areprinciple enable the Assembly to acquire quite
always able to determine with relative ease exactlyextensive Henry VIII powers and that in turn, if you
what the Assembly’s powers are in any given field?accept that that is the case, goes quite a way beyond

(Rhodri Morgan) I have not heard any complaintsthe letter that you have mentioned, Peter, that we
on that score.received from the Wales OYce back in March last

year. Have you any comments on that? (PeterHain) Nor have I.
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with which you enact legislation, I do not think. It is aDr Francis
much wider issue, and that is the reason for the

165. Moving on, is it also important that well- Richard Commission’s existence.
informed outsiders, academic lawyers, for example,
or practising solicitors, are also able to determine
what the Assembly’s powers are? Are you confident MrPrice
that this is the case?

167. Staying with those existing powers for the time(Peter Hain) From my point of view it might be being, has any consideration been given to ahelpful to ask my legal adviser to help me out on this. consolidation Bill which would codify the Assembly’sRhodri will obviously speak for himself. existing powers?
(Mr Longville) I think we need to distinguish two (PeterHain) No.

things here—the certainty of the powers and the (RhodriMorgan) In 100 years’ time, perhaps!
process of coming to the conclusion as to what they Chairman: We are asking everyone on thisare. I believe that so far we collectively, the lawyers in question, and it does seem to give a short answer in
Whitehall and the lawyers in the Assembly, have most cases.
sought to achieve certainty of powers and have been
fairly successful, quite successful, very successful, but
I agree that the process of coming to the conclusion as MrCaton
towhattheAssembly’spower is inaparticularcontext

168. As I am a member of the Joint Committee oncan be quite diYcult, particularly for practitioners
Consolation of Bills I am very grateful for the shortwho are unfamiliar with the process of devolution,
answer! Moving on to Wales legislation on-line andand there is scope for us to work on that. We have
related matters, we understand that the Assembly istouched on the problems with regard to the flexibility
setting up acomprehensive digest of Welsh lawwhich,as regards drafting Bills: there may not be perhaps
from the people we have spoken to so far, has beenquite so much flexibility in that area as practitioners
generally welcomed. Can you give us more details ofwould like but we are certainly looking at the question
this project?of trying to provide assistance of our explanatory

(Rhodri Morgan) It is a Presiding OYcenotes to legislation, and we do think that there is work
responsibility which I am sure we would all welcome,that we can usefully do in that area to assist the
but it is a matter for them and a matter for them to putpractitioners. the answers to the questions that you want to put to(RhodriMorgan) I think that is probably right: it is them. Not for us.

a bit of a new field for lawyers to look at and, in
particular, lawyers practising outside Wales might
occasionally forget about the existence of a body of Chairman
legislation and statute that they need to look at, but I

169. We have asked them the question, and nothink if you talk to most lawyers about the state and
doubt they will be capable of filling in with anyquality of British legislation generally, they will say it
further answers on that.is an unholy mess and you need to start all over again,

(Rhodri Morgan) It is for the convenience of thecodify it all, put it into much simpler law books and so
public and practising solicitors, barristers, etc.on, so I am not sure it is anything particular about

devolved law and competence and vires, as you might
say; it is a problem of the British way of doing Julie Morganlegislation, and you have the schedules at the back

170. What about Wales Legislation On-line? Whatwhich show you which clauses of which Bills going
is your view of their role?back to 1473 you are rendering dead by the provisions

(Peter Hain) As I understand it, at the moment theof the Act but you never bring up to date and codify
Assembly has all Wales Legislation On-line.the whole thing, so I think many of the criticisms you
Obviously HMSO and the Parliamentary websitemight hear about confusion will apply to every single
have all legislation including, for example, the Billbit of legislation right across certainly England and
that introduced the Children’s Commissioner forWales—I do not want to talk about Scotland.
Wales—all of that is on-line. I suppose the issue we

166. I am trying to recall the theme of my could look at is whether we should have a linking key
predecessor Lord Aberavon’s Merlyn Rees lecture on our own Wales OYce website which triggers an
last year at the University of Glamorgan, where he automatic read-across to either the Assembly’s

website in this respect or, alternatively, thewas saying that perhaps the Assembly needs to reflect
parliamentary website. Funnily enough, appearancemore on its existing powers to explore the extent of
before Committees such as yours does trigger changethose powers rather than to be talking about new
and I was considering this only recently and I expectpowers, or is that too crude a political point?
that we will do that.(Rhodri Morgan) That is a sort of Richard

Commission argument, I think, is it not, which I
partially agree with. You should make full use of your

Chairmanexisting powers and show that you have made full use
of your existing powers, rather than whinge about the 171. One last question, I think primarily directed
absence of powers you do not have and which you at Rhodri: how do you feel that the consultation
knew you were not going to have before you stood for process has helped in this latest Queen’s Speech?
election. But that is nothing to do really with the state Have you had everything you wanted in it for the

Assembly?of the legal powers that you have now or the eYciency



the welsh affairs committee Ev 79

Rt Hon Peter Hain MP, Alison Jackson,18 November 2002] [ContinuedCedric Longville and Rt Hon Rhodri Morgan

[Chairman Cont]
(Rhodri Morgan) It would be very unusual to have have managed to achieve this 500% increase which I

have mentioned in the past in terms of the numberseverything you want. I think David Blunkett has had
most of what he wanted; most other ministers are of Wales only Bills while, to return to the very first

question you asked, we must not be obsessed withprobably gnashing their teeth in Westminster at the
fact that there is a very large proportion of Home Wales only Bills when equally important are the

Wales elements in England and Wales, or UK, Bills.OYce Bills compared with others, but still—that is
what happens when a government has priorities for (Peter Hain) Just to add to that, Rhodri’s estimate
a particular year. I do not think we have done worse is probably about right—that you only get about a
than the non Home OYce ministries: we think, but it third of what you bid for—and indeed seeing the
is only anecdotal, that about two thirds of the bids Cabinet interministerial correspondence you can see
for Bills by all government departments do not cross these bids flying in for the next session already at a
that final hurdle into the Queen’s Speech. We believe fairly advanced stage—not the one in the Queen’s
that in the first place we have got the Bill that was in Speech but the following one. But can I make this
draft legislation last year into the Queen’s Speech— point very briefly: that having a score card of “Wales
or it was mentioned in the Queen’s Speech. It is not only having one Wales only Bill out of twenty,
a matter of believing; that is a matter of knowing. therefore total failure” is simply not the way to look
Further negotiations are still proceeding on a further at it—I know you would not see it this way and the
draft Bill but we cannot say any more than that. Committee would not but there is a tendency to see
Insofar as we have been seeking to establish custom it this way in some political quarters and in some
and practice by which there is at least one Welsh Bill parts of the media—but the point I would make is
in draft form, and the one in draft in the previous that the Assembly’s aspirations for primary
year is then turned into a real term’s Bill in the legislation do not have to be delivered by Wales only
following year after you have considered it in Bills alone. The Assembly have asked, for example,
Westminster and we have in the Assembly; it will for a Bill to abolish seven-day opening polls and we
continue in this year’s legislation even though the were doing that in the Alcohol and Entertainment
draft Bill is not in the Queen’s Speech and therefore Licensing Bill, so there is not a Wales Bill to do that.
there is an element of uncertainty about it and about There would be no point; it is put in an existing bit of
which I cannot really comment any further, but we legislation. Assembly also asked for a Welsh
like to think we are getting somewhere near that. Planning Bill. There will be Wales only clauses in the
There will be times when inevitably we will miss out Planning Bill being put forward by the OYce of the
and we thought that if we missed out maybe there Deputy Prime Minister, so not all legislation to be
would be two or three Bills the following year but it introduced in addition was mentioned in the Queen’s
all depends because there is no such thing as a typical Speech and pretty well, I would say—though Rhodri
year. Sometimes we have a short year. We had one could correct me—most of the Assembly’s current
this year because halfway through the Westminster priorities are reflected in either the Welsh Health Bill
legislative year we had elections; last year it was itself or in a lot of the other legislation.
Westminster with a short year because halfway Chairman: Thank you. You have answered my
through the legislative year there was a Westminster next question which was precisely that—what other
election, so there is no such thing as a normal year legislation would be going through. I think we have
where there is neither an election pending in no further questions, so thank you very much indeed.
Westminster nor in the Assembly. But allowing for We are perfectly on time, as is becoming normal.
those oddities popping up all the time, I think we
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APPENDIX 1

Memorandum submitted by Professor Richard Rawlings, Law Dept, London School of Economics

A SET OF DEVOLUTION PRINCIPLES

A. Introduction

The qualitative issue of the ongoing legislative treatment of the Assembly, the statutory outputs, and the
logically prior matter of privileged access to the central government machine, the legislative inputs, have
moved rapidly centre-stage in the new Welsh polity. In particular, the so-called patchwork approach to the
allocation of functions to the Assembly, or devolved powers of uneven width and depth, has attracted much
comment and criticism. The Presiding OYcer, Lord Elis Thomas, may quoted1

“The current basis of the Assembly’s powers displays no constitutional logic, but was based entirely on the
political processes of the gradual acquisition of powers within the OYce of the Secretary of State for Wales.
Devolving ‘secondary legislation’, as a category, makes no constitutional sense, because it is itself legislately
various.”

B. Legal Complexity: Political and Administrative Difficulties

The political and policy processes in Wales are directly aVected in a number of ways. First, the fact of the
patchwork serves to fuel demands for additional powers from Westminster. This has been a constant refrain
among Assembly Members.Expressed slightly diVerently, the evident complexity of the allocation of
functions operates to underscore the unstable character of the so-called devolution settlement.

Secondly, there is a basic problem of the Assembly achieving coherent policies when faced with rule making
powers of uneven width and depth. The diYculty is apt to surface in so called cross-cutting issues, where
especially by reason of the ad hoc historical development a matching division of primary and secondary
legislation cannot be taken for granted. The scheme is thus not well suited to that most fashionable of oYcial
pursuits: joined up government.

The design—and in particular the lack of governing principles—is also a recipe for ineYciency and
intergovernmental tensions or conflict. It cannot be supposed that the transfer of functions to the Assembly
has been a purely technical matter. Here it suYces to observe that some Departments have been more
receptive to the current Welsh political metamorphosis than others.

Further, the principle of intelligibility, which is considered so important in constitutional documents, is
oVended. Who other than a lawyer or oYcial could give any meaningful guidance on the legislative
competence of the Assembly? This feature is the more striking because of the great stress placed in the
devolutionary design on transparency and bringing government closer to the people. Intelligibility of
functions or powers is a sine qua non of the practice of inclusiveness.

In its resolution on the Queen’s Speech in December 2000 the Assembly called for a form of legislative
drafting that would give it “maximum flexibility” in policy development and implementation in major fields
of devolved competencies.2 On the one hand, this can be seen to reflect a general sense of frustration among
Members with the patchwork approach to the allocation of powers. On the other hand, the open-ended
nature of the formula is significant, proving an easy vehicle for all-party support in the Assembly. That
“maximum flexibility” means diVerent things to diVerent actors was made abundantly clear in the political
exchanges.

Some recent remarks by Rhodri Morgan may also be quoted:3

“What we often find diYcult is individual parties or individuals in the Assembly taking an a la carte
approach. . . If they want an issue debated in the Assembly because they think that they might have
a better chance of having a diVerent outcome . . . they are all in favour of greater powers for the
Assembly. If they think that there is a better chance of getting their way in Westminster they do not
want the power devolved to the Assembly. You must have a set of principles. . . You must be
consistent in your principles and in your attitude to devolution, and not pick and choose just
because it suits you on a particular issue. . .”

“In theory, a future government of another colour . . . could cheat us of our rights by putting almost
nothing down for secondary legislation. There is nothing in the British constitution which states

1 Lord Elis Thomas, “National Assembly, A Year in Power?” Lecture delivered to the Institute of Welsh Politics,
Aberystwyth, 2000.

2 OYcial Record, 19 December 2000.
3 OYcial Record, 12 December 2000.
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which proportion of a Bill confers powers by secondary legislation and when it is all done in the
primary legislative Act. One could leave almost nothing to the discretion of the Assembly. There is
nothing that lays down any procedure that guarantees powers to the Assembly. It is not a problem
provided there is a Labour Government.”

To anticipate the argument, the set of governing principles proposed here is in part designed for the
situation of administrations of diVerent political colours, or “cohabitation” as the French like to call it. The
people of Wales deserve better than a constitutional structure that is reliant on party political hegemony.

C. A Set of Devolution Principles

Complaining of incoherence in the constitutional allocation of functions is the easy part. Assuming the
legislative framework of the Government of Wales Act 1998 (GWA), how might the ongoing empowerment
of the Assembly be put on a more rational basis? One could hardly envisage uniformity in legislative style
and substance such are the multifarious situations or policy contexts of contemporary public administration.
It is however, possible to construct a set of principles governing the allocation of powers to the Assembly,
and which is in keeping with the spirit of the devolution legislation. That is—once it has been decided that a
Bill relating to Assembly functions should be prepared—the basis on which the UK Government could
reasonably be expected to proceed.4 It is the logical next step in the Welsh constitutional development.

1. New functions given to a Minister for separate exercise in England to be given to the Assembly for
separate exercise in Wales within the subject fields set out in Schedule 2 of the GWA.

2. Functions in respect of Wales to be vested in a Minister, or in a Minister and the Assembly acting jointly,
only where it is intended that the particular area of public administration should be undertaken on a common
England and Wales, GB or UK basis.

3. New functions to pass to the Assembly in cases where it already exercises similar functions within that
subject field.

4. Policy functions for separate exercise in Wales not to be vested specifically in the Secretary of State
for Wales.

5. Save with the consent of the Assembly, its existing powers not to be reduced in new primary legislation
by giving concurrent functions to a Minister, or imposing consent requirements, or by specifying in the
legislation matters that have previously been functions of secondary legislation exercisable by the Assembly.

6. Provisions giving the Assembly new functions to be drafted to allow the body flexibility to develop its
own policies; including, where appropriate, provision for secondary legislative powers diVerent from those
given to a Minister for separate exercise in England, or which proceeds by reference to the subject-matter of
the Bill.

7. Permissible to vest in the Assembly Henry VIII powers to amend statutes for defined purposes, as also
powers to apply with modifications the provisions of primary legislation, the test being whether the particular
powers are justified for the purpose of the eVective implementation of the relevant policy. Where alternatively
such powers are to be vested in a Minister for separate exercise in England, they will be vested in the Assembly
for separate exercise in Wales, with if necessary the Assembly being required to place its relevant Orders
before Parliament for the purpose of the negative resolution procedure.

8. Assembly to have the commencement powers in relation to the provisions in Bills granting it powers.
Where the Minister is to have commencement powers in respect of England the Assembly will have the same
powers in respect of Wales.

D. Rationale

The principles are designed to incorporate a series of important constitutional and administrative concepts.
The first principle is appropriately described as the bottom line, or in terms of a constitutional and political
doctrine of the devolutionary minimum. Giving Wales qua Wales its first-ever democratically elected and
accountable government, the Assembly should be treated no less favourably than a Minister is in respect of
England. At one and the same time, the principle is forward-looking, or targeted on the emergent patterns
of allocation of powers, and is well suited to defending the Assembly from the withering of powers. It is then
vital to the devolved administration, as well as having obvious attractions in the conduct of the political and
administrative negotiation with central government. In particular, in the small world of legislative drafting,
it is apt to appear the most economical approach, both in terms of administrative and professional resources
and the demands on time in the Westminster programme.

But this principle should not be considered suYcient or all embracing. On the one hand, if does not do so
simply to read across from one constitutional model to the other. There is now the small fact of a national,
representative institution to consider. Also relevant here is the loss of administrative and political flexibility
that the scheme of executive devolution has entailed, in the sense that powers previously allocated under the

4 The further question of the appropriate fields or policy areas of devolved functions lies beyond the scope of this memorandum.
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general rubric of “Secretary of State” have now to be identified as the powers or otherwise of the Assembly.
To seek to apply the same general principle in such changed legal conditions is a recipe for diYculties, and
will tend to err on the side of caution. On the other hand, to the extent that the principle operates on a stand
alone basis, the spectre is raised of an overly Anglo-centric approach to the development of drafting of new
powers, in line with the prevailing views and concerns of the powerful central government departments in
London. In contradistinction, that is, to the devolutionary idea of a territorial government best equipped or
specifically empowered for local conditions.

Secondly, the fact of, and need to allow for, the dynamic character of the devolutionary process is
recognised in the design. The principles, as well as being an advance on the current patchwork approach to
the allocation of powers should themselves be suYciently flexible to facilitate, and not to hinder, a continuing
evolution development. To this eVect, the Assembly is explicitly confirmed as the prime repository for the
ongoing allocation of powers in fields of devolved functions.

Confirmation of the devolutionary logic of policy diversity and legal pluralism, thereby underpinning a
constitutional claim to general or flexible forms of legislative drafting, is the third and related aspect.
Guidance is specifically given on the availability of a range of legislative techniques that are permissible under
the GWA, from framework legislation to subject-area designations, and on up to Henry VIII clauses.

EVective implementation, a not unfamiliar refrain in the contemporary canons of public administration,
is the fourth main concept. Its use is in helping to determine when special powers that may be devolved are
allocated to the Assembly. At the risk of stating the obvious, the approach cannot guarantee a
straightforward result. Rather the aim here is to structure the inter-change now taking place inside the new
structures and processes of intergovernmental relations.

There are conscious echoes here of the principle subsidiarity, familiar from, and continuing to be
elaborated in the context of, the European Union, not least in terms of the so-called post-Nice agenda and
the idea of more precisely delimiting competencies as between diVerent tiers of government. Perhaps it is
relevant to note that the Assembly First Minister has embraced the broad interpretation of this idea, whereby
the competencies of “regional” or territorial governments inside the EU Member States are included as in the
case of the Assembly.5 A set of organising principles of the kind proposed would also sit comfortably with
this vision.

The other element incorporated in the principles is a protective one, which links in terms of the overarching
UK devolutionary development to the political science concept of quasi-federalism, or the general sense that
power devolved, far from being in the famous phrase “power retained”, is power transferred. In the case of
Scotland, the idea finds concrete expression in the so-called Sewel Convention, whereby the UK Government
undertakes to proceed on the basis that “the UK Parliament would not normally legislate with regard to
devolved matters except with the agreement of the devolved legislature”.6 Presently, in the case of Wales, the
idea finds limited expression in s.22(4) of the GWA, eVectively a constitutional lock or ratcheted approach
to the allocation of powers, whereby a transfer of functions order can only be varied or revoked under the
statute with the Assembly’s approval. In the spirit of that provision, the protection of the Sewel Convention
would be explicitly extended to the Assembly under the principles, so reflecting and reinforcing the
importance of its secondary legislative powers. The underlying concept here is one of comity or mutual respect
between jurisdictions, one that is familiar in advanced constitutional systems of multi-layered democracy.

E. Implementation: Flexibility and Resource

For the avoidance of doubt, the principles are not intended as a vehicle for legal action. They are designed
as a useful addition to, and to fit with, the general development in soft law techniques that has accompanied
the UK devolutionary process, and which has itself involved strenuous eVorts to limit the role of the courts
in disputes between the diVerent administrations.7 Assuming that the Assembly has the will to ask, it would
be a case of seeking the support especially of the UK Cabinet OYce, an appropriate means then being a
statement of the principles in a (second) legislative protocol between the Assembly and the Secretary of State
for Wales. This would be the first step to a hardening into constitutional convention.

It is further envisaged that the principles would operate on the basis of “normal” practice, similar in fact
to the operation of the Sewel Convention.8 Once again, a measure of flexibility would be maintained,
underscored in the case of central government by the doctrine of Parliamentary Sovereignty. So also,
consistent with practice in the general system of concordats, there would need to be provision for review and
elaboration or amendment in the light of practical workings. The principles are not designed to be exhaustive.

DiVerent but related, the principles should not be seen as antithetical to the processes of political and
administrative negotiation that lie at the heart of the new modalities of intergovernmental relations, and

5 OYcial Record, 19 December 2000.
6 See now Memorandum of Understanding and supplementary agreements between the United Kingdom Government, Scottish
Ministers, the Cabinet of the National Assembly for Wales, and the Northern Ireland Executive Committee, Cm. 4806 (2000),
paragraph 13.

7 See for discussion, R Rawlings, “Concordats of the Constitution” (2000) 116 Law Quarterly Review 257.
8 As also to the language of the recent devolution guidance note, “Post Devolution Primary Legislation aVecting Wales” (available

on the UK Cabinet OYce website).
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which have special importance in the sphere of executive devolution. Moving beyond the patchwork
approach, characterised by an overwhelming sense of pragmatism, need not entail a rigid framework for the
policy for conferring powers on the Assembly. Establishing a firm collaborative basis with suYcient clarity
and flexibility to allow, on the one hand, for the eVective management of continuing relations, and, on the
other, ample scope for responsiveness to change or institutional learning, is of the essence of this kind of
principled approach.

Appropriate flanking developments include the reworking of, and in particular much greater consistency
in, legislative drafting practices and conventions in light of the scheme of executive devolution. Separate parts
and sections of statutes concerning Wales, clear references to the Assembly and explanation of the territorial
dimension to the allocation of powers: such matters may sound dull and technical especially to the non-
lawyer. Yet they help to convey the underlying message of this evidence, pressing need for more legislative
creativity and a measure of constitutional vision in developing the novel and untested arrangements that
comprise Welsh executive devolution. Principles relating to the policy for, and with regard to the method of,
conferring powers on the Assembly, must be intertwined.

Of course principles of this kind can only go so far in promoting the values of rationality and eYciency,
and of transparency, in the processes of government. All the more so, it may be said, given the multifarious
policy contexts that are involved here, as also the continuing sway of old habits of centralism. However,
turning the argument round, the principles would be a valuable resource for the Assembly, especially given
the legal and administrative vulnerability of the institution; and further, serve as both a practical instrument
and constitutional benchmark for the conduct of central/territorial relations.

To expand the point, the principles have been chosen as a means of grounding the political and
administrative exchange between CardiV and London, and of facilitating democratic accountability. They
are designed to broaden horizons inside government: not so much fragmentation of powers, more a general
understanding of the constitutional role and position of the Assembly. To this eVect, it should be recognised
that the current methods have important costs, including for the centre. Not least, it can be said, in terms of
the time and energy involved in determining anew—or squabbling over—specific allocations of powers, and
the demonising of certain UK Government Departments that has been an uncomfortable feature of the Welsh
devolutionary development in the initial phase. A set of organising principles to help smooth the ongoing
allocation of powers is not only in the interests of the Assembly.

F. Conclusion

The Committee’s inquiry is most timely. The topic “The Primary Legislation Process as it aVects Wales”
goes to the heart of the constitutional model of executive devolution. In turn, the question of the allocation
of functions to the Assembly is central in the words of the terms of reference to “the way in which Welsh
interests. . . are taken into account in the drafting of primary legislation and its passage through Parliament”
post-devolution. Yet further, the issue of principles to govern the devolution of powers or the dividing line
between primary and secondary legislation is of the essence of the matter. For the Committee to proceed
otherwise would be akin to Hamlet without the Rev 16.04xince.

1 March 2001

APPENDIX 2

Memorandum submitted by the Plaid Cymru Group

The Assembly’s Influence on Westminster Primary Legislation

The model of Government represented by the National Assembly is seriously flawed and does not deliver
devolution in a consistent and coherent manner. Its initial powers consist of those previously held by the
Welsh OYce and permitted administrative devolution only. The current situation has proved to be inflexible
and complicated and no-one seems certain about the legal competence of the Assembly. The current
complexity hinders anyone getting a feel for what the Assembly may and may not do. Therefore debates are
vague and lack specific resolution. There are no clear mechanisms for implementation of policy initiatives
and therefore the high public expectations of the Assembly are frequently disappointed.

The complexity of the Assembly’s initial powers is further complicated by the way devolution has been
accommodated in Acts passed since the Assembly was created. In fact, Lord Gwilym Prys Davies identifies
this as the greatest threat to the success of the current model of devolution.

Problem with New Primary Legislation

There is no overall strategy for giving the Assembly new functions in its subject areas and without a
strategic approach the Assembly will have few or no new functions under new primary legislation. Assembly
policy is failing to feed into new Acts and new Acts fail to bestow enough discretion on the Assembly to be
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meaningful. Holding debates after Bills are published is far too late. For example, the resolution of the
transport debate in February last year called for amendments to the already published Transport Bill because
without them Assembly transport policy simply cannot be delivered. The Assembly’s suggestions for
amendments to that Bill were rejected by DETR despite them being supported by the Welsh AVairs Select
Committee. It is unclear why those amendments were not accommodated in the Bill but had the debate been
held earlier and at a more strategic moment it may have had a better opportunity to influence the drafting of
the Bill rather than attempting to amend it.

Loss of Present Powers

New Acts of Parliament potentially raise a number of issues for the Assembly:

— new powers created may be retained by UK Government Ministers instead of being devolved to the
Assembly;

— powers currently held by the Assembly will be lost as new Acts repeal old ones;

— subordinate legislation made by the Assembly under the old Acts will also be lost.

For example, the Pollution Prevention and control Act 1999 gives no functions to the Assembly whereas
the Assembly had powers under the environmental legislation it replaces. Powers under this Act are given to
UK Ministers only. When the UK Minister makes subordinate legislation under this Act it will apply to
England and Wales. This is an erosion of the Assembly’s powers. The new Local Government Act illustrates
a diVerent problem. It actually gives powers to the Secretary of State for Wales over specific plans of local
authorities rather than to the Assembly. Post devolution this is unacceptable.

This present complex constitutional position is further complicated by the lack of a consistent approach.
The majority of Bills before Parliament give the Assembly “parallel powers” to UK Ministers enabling the
Assembly to do in Wales what those Ministers can do in England. This is old-fashioned thinking and
fundamentally misunderstands devolution as the UK policy agenda still sets the parameters for the Assembly.

The Learning and Skills Bill is a startling comparison to “parallel powers” where Assembly policy was
actually written into the Bill in a separate section for Wales. Although this is a better approach it must be
acknowledged that the resulting section for Wales is too prescriptive and does not represent an opportunity
for the Assembly to take a radically diVerent policy approach to that being adopted for England.

One way forward is to ensure that all appropriate Bills contain a clause giving the Assembly general powers
within the remit of the Bill by utilising its long title. This solution is clearly within the boundaries of the current
Government of Wales Act and is nothing new in constitutional or drafting terms as legislation aVecting
Northern Ireland was made using the same drafting technique. Unless such a procedure is adopted in relation
to new pieces of primary legislation the Assembly runs the risk of future central governments making
legislation so specific that Welsh devolution is snuVed out. This is a real danger as there is currently no clear
guidelines as to what must be achieved by primary legislation and what must be left to secondary legislation.
The suggested solution is not ideal because it is unlikely that general secondary legislative powers will be
achieved in all the Assembly’s subject areas for a considerable time. For example, Parliament may not
produce another Transport Act or Local Government Act for many years.

Another solution may be to create a new concordat between the Assembly and Westminster setting down
a range of agreed rules about how new primary legislation will be drafted to take devolution into account.
For example, that powers will be given in a flexible and permissive way to the Assembly; that no currently
held powers will be lost; and that powers shall only pass to the Secretary of State for Wales in limited and
specific circumstances.

Concerns on this matter were raised in the last round of debates on the UK Government’s forward
legislative programme. Thus, on 19 December the Assembly debated the Queen’s Speech and the plenary
resolutions contained a number of significant points regarding the Westminster legislative process, such as:

“calls on the First Minister to publish a detailed account of the procedures through which the
Assembly can influence the content of the government’s legislative programme;”

and

“calls on the First Minister and the Secretary of State for Wales to ensure that all Bills which impact
on the functions and responsibilities of the Assembly are drafted in such a way as to permit the
Assembly maximum flexibility in implementing their provisions and developing policy in the areas
concerned;”

and

“remits the above Bills (ie Children’s Commissioner for Wales; Health and Social Care; Homes;
Regulatory Reform; and Special Needs) to the relevant subject Committees. . .for further
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consideration as to the provisions they should make for Wales and how the Assembly should use
the powers therein;. . .requests that each committee report to the Assembly by February 13;”

and

“calls on the relevant Assembly Minister to make a statement prior to the conclusion of the passage
of these Bills through the UK Parliament detailing the extent to which any amendments to Bills
reflect the representations made by the Assembly.”

Clearly these resolutions, supported by all political parties within the Assembly, illustrate the desire of the
Assembly to better influence the UK legislative process as it aVects Wales. The inclusion of the views of
subject committees on what provisions should be contained in the named Bills and how those provisions will
be enacted is crucial to that aim. Despite the deadline of 13 February no subject committee has yet reported
to the Assembly on these matters. A review of the outcomes of these resolutions should, or could, inform of
the Welsh AVairs Select committee deliberations into this matter.

The role of the Secretary of State for Wales and the Wales OYce is central to the Assembly’s influence on
primary legislation. But the lack of resources at the Wales OYce must be acknowledged as a stumbling block
to the eVective monitoring of the passage of all primary legislation aVecting the functions of the Assembly at
any one time in Westminster.

Finally, there is a need to develop the capacity and ability of the Assembly to sponsor Bills in Parliament
and the creation of a clear and transparent mechanism in Westminster will therefore be vital. This will be
especially important when the government in Wales is drawn from a diVerent political party than the
Westminster government and the respective policy priorities will be diametrically opposed.

Jocelyn Davies AM

1 March 2001

APPENDIX 3

Memorandum submitted by Ian Lucas MP

WORKING TOGETHER—A BETTER LAW MAKING PROCESS FOR THE PEOPLE OF WALES

As the first term of the National Assembly for Wales its end, the time is right to consider the eVectiveness
of the settlement set up by the Government of Wales Act 1998. I believe that the settlement is not widely
understood, even in Wales itself. What then is the law-making process in post-devolution Wales? What is the
nature of the relationship of Members of Parliament and of the National Assembly for Wales? I want to
clarify what an MP in Wales’ role now is, how it relates to that of an AM, and also, suggest how the present
system can be improved.

Devolution was, perhaps, the most radical innovation of Labour’s first term. It allowed Wales more power
to determine its own aVairs than at any time since the constitutional annexation of Wales by England in the
sixteenth century. But, in the understandable tumult that accompanied the setting up of the National
Assembly for Wales, the continued primary legislative powers of the UK Parliament have, sometimes been
overlooked.

The establishment of the National Assembly led to a huge shift in the focus of a wide range of bodies across
Wales to CardiV Bay away from Westminster. The issues that dominated the 2001 UK General Election,
schools and hospitals, were, after all, devolved issues in Wales. Local Government charged with improving
the schools sector in Wales, looked increasingly to the Assembly and as institutions such as ELWA were set
up, other public institutions such as universities and colleges did the same. In the NHS, hospitals and health
authorities acted in a similar way. As the voluntary sector saw the way their public sector partners were
beginning to shift their focus to CardiV Bay, they began to do the same. The shift was observed by the media
in Wales and, excited by the constitutional innovation, they gave the emphasis on the National Assembly
further momentum by increasingly concentrating on activity in CardiV.

But Wales is not independent. The continued role of MPs in Wales, as redefined by the Government of
Wales Act 1998, should not be underestimated.

My starting point is that, notwithstanding the establishment of the National Assembly for Wales, an MP
is interested in all political matters in Wales. I am a legislator in both devolved and non-devolved matters.
My constituents understand this is my role. If the NHS needs to be improved by changes in the law, they come
to me and expect me to do something about it. As a Parliamentary Candidate in Wrexham, this was very
evident to me. Out canvassing, voters asked me what I would do to help improve hospitals and schools and
reduce crime. No electors drew a distinction between devolved and non-devolved issues. None thought that
schools and hospitals were nothing to do with me.

I think the public has a closer understanding of the devolution settlement in Wales than some political
commentators in Wales recognise. For if any changes in the law need to be made to improve, for example,
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public services in Wales, it is the Westminster Parliament that will have to make them, with MPs from Wales
playing a particularly prominent role.

Nevertheless, Members of the National Assembly have a crucial role in creating and applying policy in
Wales. But, under the current constitutional settlement, they cannot act alone. In my experience, this essential
truth is lost sight of by many of those in the media in Wales and, at times, by other members of the public
sector, voluntary sector and, to a lesser extent, private sector in Wales.

What we need in Wales is a clearer understanding that the Government of Wales Act 1998 set up a
legislative system in which both the National Assembly and Westminster play a role. If pressure groups
wishing to influence policy fail to recognise this, they fail to pull the correct levers to influence the political
process in Wales. Similarly, if the media focus on the Assembly to the exclusion of Westminster, they fail to
accurately describe and report on the political process.

I recall a discussion with the public aVairs director of one prominent charity in Wales who told me that,
after diverting most of their resources to influencing the Assembly for the first two years of its life, they were
beginning to reassess whether they needed to look to Westminster more.

What then is the current political process? The National Assembly for Wales is charged with seeking policy
initiatives more appropriate to Wales than those applied to the rest of the UK. But if such policies need
changes in the law, MPs must be involved. Only they can pass new legislation.

An example of the working of the current settlement is the recent history of the reform of the Health Service
in Wales. It is a useful example because it illustrates how the process of law change currently works and how
the present system has the potential to break down.

Health is a devolved issue under the Government of Wales Act. The Welsh Assembly Government wished,
amongst other things, to set up Local Health Boards in Wales. This policy required the passing of primary
legislation at Westminster. MPs debated and passed the required Bill at Westminster. But there was unease
amongst MPs of all parties at the proposals. At the root of the unease lay the fact that MPs were being asked
to implement policy that they had little role in devising. There was little sense of ownership of the policy, even
amongst those MPs from the same Party as the Welsh Assembly Government. There was an additional
perception at Westminster that there was insuYcient detail available to MPs to facilitate proper scrutiny. I
can well imagine that there was a similar sense of frustration at CardiV Bay, in both the Welsh Assembly
Government and the Assembly itself, that, late in the day, Westminster was “interfering” in policy in devolved
matters. There was little sense of joint working between Parliament and the Assembly.

The 1998 Act does contemplate joint working between CardiV and Westminster. But it contemplates joint
working between the Welsh Assembly Government and the Secretary of State for Wales—between the
respective executives. What is most striking to me as a member of one of the two legislatures involved is that,
despite the fact that both the Assembly and Parliament play a role, there is little joint working between the
members of the respective legislatures. This is a major defect for a number of reasons.

Firstly, it diminishes understanding of policy. If a policy is devised by the Welsh Assembly Government
following the Report of a Committee of the National Assembly for Wales, it is highly unlikely that an MP
will have a detailed knowledge of the history of the formulation of the policy. Although the policy will be
discussed by the relevant Welsh Assembly Minister and the Secretary of State for Wales, it will not be
discussed together by MPs and AMs. Less discussion means less knowledge. Less knowledge means worse
scrutiny. Worse scrutiny means worse laws.

Secondly, it limits the sense of ownership that AMs and MPs feel for the policy. Politicians do not take
kindly to either having their policy changed at what they see as the last hurdle or, conversely, being asked to
“rubber stamp” proposals. This breeds mutual antagonism between the respective elected representatives.

Thirdly, it ensures limited understanding by both MPs and AMs of the workings of their counterparts’
institutions. As an MP at Westminster, I have little opportunity to either contribute to or see the work of the
National Assembly. I have no doubt that the same is the case for AMs with regards to Westminster. Ignorance
breeds resistance and resistance breeds suspicion. The result is that there is a danger of a “tug of war” mentally
developing between the respective institutions. I believe that this diminishes the eVectiveness and thus the
reputation of both.

The solution to these problems does not, I believe, require new laws. It lies in the development of draft
legislation.

Draft legislation is a welcome innovation at Westminster. It simply involves publication of a law in draft
form to allow its wide analysis. It is, I believe, ideally suited to the devolved system of Government. For within
the process lies the opportunity to allow close joint working between backbench MPs for Wales and
backbench AMs to the benefit of both and of the legislative process as a whole.

If the process I propose had been followed in the NHS (Wales) Bill, it would have worked in this way. Policy
would be determined in outline by the Welsh Assembly Government, perhaps after a Report from a
Committee of the National Assembly for Wales. Discussions would then take place between the Assembly
Government Health Minister and the Secretary of State for Wales. A draft bill would be presented by them.
A joint committee of AMs and MPs from Wales would be appointed. The committee would comprise
members of the Assembly Health Committee, involved in the formulation of health policy in the Assembly,
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and an equivalent number of MPs from Wales with a particular interest and expertise in health matters. Both
groups would reflect the balance of power in their prospective legislatures but the ethos of the Committee
should follow that of the Select Committees—non-partisan in approach. Unanimity should be sought in the
Committee and the Chairmanship should alternate between an AM and an MP.

Such a committee is not constrained by current conventions or rules of the House of Commons or the
Assembly. It could take evidence in any way that it deemed appropriate and all members would have the right
to contribute equally. AMs would be able to present their knowledge of the formulation of the policy and
MPs would learn more of the formulation of the policy to date.

Following the presentation of the Committee’s Report, the legislation would be published in the House of
Commons at First Reading and responsibility for its progress would pass to Westminster. At this stage those
MPs who were members of the Draft Legislation Committee would be able to bring their knowledge to the
scrutiny process in Parliament.

Such a system creates a structure in which elected representatives share knowledge of the policy
formulation process from inception to completion. It allows joint working between AMs and MPs,
developing mutual understanding and respect by the best route—working together. It means there is
ownership of the policy across the Assembly and Parliament. It improves scrutiny of the executive by the
legislature. It will make better laws.

The Westminster Parliament is currently developing procedures for consideration of draft legislation. The
Communications Bill has been considered by a joint committee of both Houses, with committee members
chosen on the basis of interest and expertise in the area, as well as party aYliation. In the context of legislation
for Wales, the NHS (Wales) Bill 2002 was considered in draft form by the Welsh AVairs Select Committee.
This is an improvement on the previous system but, in my view, has considerable drawbacks. The Welsh
AVairs Select Committee spans all policy areas and, unlike other Departmental Select Committees, it is
diYcult for its members to develop particular expertise in one field. It operates as a House of Commons
Committee taking evidence in the formal manner prescribed by the House’s rules. And, crucially, it cannot
have AMs as members, inhibiting dialogue between MPs and AMs and breaking the chain of policy
formulation and implementation which is the key aspect of the proposal I have put forward above.

EVective law making requires rigorous scrutiny of policy and legislation. This requires not just co-
operation between the National Assembly for Wales and Parliament but practical working together. The
sooner this happens the better it will be for Parliament, for the Assembly and for the people of Wales.

3 October 2002

APPENDIX 4

EXPLANATORY NOTES FROM THE PARLIAMENTARY COUNSEL

Territorial Extent and Territorial Application

Territorial extent

1. The territorial extent of an Act is the jurisdiction to which it applies. Acts of Parliament may extend to
one or more of the following jurisdictions:

— England and Wales.

— Scotland.

— Northern Ireland.

Parliament may also legislate for the Channel Islands, the Isle of Man or the British Overseas Territories,
but such legislation is comparatively rare.

2. The assumption is that the territorial extent of an Act is to the United Kingdom (ie England and Wales,
Scotland and Northern Ireland). If the territorial extent diVers from this, the Bill or Act will say so.

3. It will assist readers of a Bill, and subsequently the users of an Act, to be told at the start of the notes what
the territorial extent of the legislation is. You should do this in the third paragraph of the notes, for example

3. The Bill/Act extends to the whole of the UK.

or

3. The Bill/Act extends only to England and Wales.

Territorial application

4. It has always been the case that, from time to time, Acts have made diVerent provisions for diVerent
areas within a jurisdiction. These produce diVerences in territorial application. Following devolution, such
diVerences have become much more common as regards England and Wales. Often, the diVerences result
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from giving powers and responsibilities to the National Assembly for Wales to do things where in England
similar powers or responsibilities are being given to a Minister.

5. The explanatory notes should always include a section headed Territorial application: Wales. This
should come immediately after the Overview. It should draw together in one place information on how the
Bill or Act aVects the National Assembly for Wales or otherwise aVects Wales in a way diVerent from the rest
of the jurisdiction.

6. There are no hard and fast rules about how this section of the notes should be drafted—that will depend
on the measures in the Bill or Act. But the reader of the notes should be able to glean at least the following:

— The general eVect (in a sentence or two) of the Bill on the powers of the National Assembly for
Wales, including the Bill’s eVect on previous powers.

— A list (in an Annex to the Notes, if the list is long) of all the clauses and paragraphs of schedules to
the Bill that aVect the powers of the National Assembly.

The important point is that, in the case of each Bill, a person reading the explanatory notes should be able
to find out quickly whether it aVects Wales and, if it does, what the general eVect is. And if the Bill aVects the
powers of the National Assembly, the reader should see a full list of the relevant provisions. Note that there
is no need in the section (or in the Annex, if there is one) to provide a commentary on the clauses identified.
Any commentary should be in the main body of the notes in the normal way (for guidance on which, see
below).

7. If there is no eVect on the National Assembly and no other particular eVect on Wales, that is all the
section in the notes need say. But the section should still be included.

8. In drafting this part of the notes, you will sometimes find that Counsel has already dealt with Wales in
a single clause. But there may be portions of the Bill or Act applying only to Wales or portions within which
England and Wales are dealt with diVerently. Searching the electronic form of a Bill for “Wales”, “National
Assembly for Wales” etc may also be helpful, but requires care. An electronic search will only pick out the
sections and clauses containing the words specified and that will not necessarily pick out all the provisions
that need to be mentioned in this part of the explanatory notes.
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