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Summary 

The Freedom of Information (FOI) Act came into force fully on 1 January 2005. It gives 
people the right of access to information held by over 100,000 public authorities across the 
UK. The new Environmental Information Regulations, which  provide a separate access 
regime for environmental information, also came into force on the same date. We 
conducted this inquiry in order to examine the first year’s experience of FOI and to 
consider the impact which it had made.   

It is clear to us that the implementation of the FOI Act has already brought about the 
release of significant new information and that this information is being used in a 
constructive and positive way by a range of different individuals and organisations. We 
have seen many examples of the benefits resulting from this legislation. We are impressed 
by the efforts made by public authorities to meet the demands of the Act. This is a 
significant success.  

The most commonly cited problem for requesters was delays in responding to requests. 
Published data show that there are many cases where the 20 day statutory response time is 
not being complied with. In addition, lack of interpretation in the code of practice as to 
‘reasonable’ time limits enables public authorities to make indefinite extensions of many 
months in order to make public interest decisions and to conduct internal reviews. These 
delays undermine the effectiveness of the Act and reduce the benefits to the public. We 
have identified a number of areas where the Department for Constitutional Affairs (DCA) 
could and should improve compliance. A culture change towards greater openness is the 
aim, but the immediate priority is a more assertive enforcement of the law. 

Our overall impression is that the complaints resolution process provided by the 
Information Commissioner’s Office during 2005 was unsatisfactory. We heard evidence 
from requesters and public authorities who had waited months for the Information 
Commissioner to start investigating their complaints. Witnesses also gave examples where 
the quality of investigation and the information provided in the resultant decision notices 
were inadequate. We are nevertheless pleased to note the efforts being made by the 
Commissioner’s Office to learn from its first year’s experience of a challenging workload in 
order to investigate complaints more efficiently. The Commissioner has told us he will 
publish a progress report in September 2006 and we will use this report to assess whether 
any more follow-up by us is needed.  

We see considerable merit in the Information Commissioner becoming directly 
responsible to, and funded by, Parliament, and recommend that such a change be 
considered when an opportunity arises to amend the legislation. 

We have another area of concern. The long-term preservation of electronic records is 
widely recognised as a serious problem. The National Archives has told us about the 
impressive range of guidance documents which it has issued but the evidence suggests that 
records management practices in some public authorities need substantial improvement. 
More proactive leadership and progress management of departments’ records 
management systems is required.  
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When the DCA Minister, Baroness Ashton, came to give evidence to us about Government 
plans to ensure the long-term preservation of documents held in digital form, we were 
disappointed by her failure to recognise that this was a serious threat. Plans are needed to 
handle the rapid and significant changes in technology and the inevitable degradation of 
storage media. National Archives and the DCA must take the lead in developing such 
plans. Freedom of Information has no force without a proper commitment to ensure that 
the information held is in a retrievable form. 
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1 Introduction 
1. The Freedom of Information (FOI) Act came into force fully on 1 January 2005. It gives 
people the right of access to information held by over 100,000 public authorities across the 
UK. The new Environmental Information Regulations (EIR), which provide a separate 
access regime for environmental information, also came into force on the same date. The 
EIR apply to a wider range of organisations and there are fewer exceptions to disclosure, 
but, as with FOI, the Information Commissioner has the powers to promote and enforce 
them.  

2. A number of foreign jurisdictions including Australia, New Zealand, Canada, and USA 
have had FOI legislation in place for many years. However, statutes differ in the way that 
they have implemented the basic right of access to information and so it was difficult to 
predict the UK’s likely experience during the first year of implementation. Some of the 
particular aspects of the UK implementation are that: 

• it was implemented across all public bodies simultaneously (the ‘big bang’ 
approach) after a four year preparation period; 

• it is fully retrospective; 

• there is no requirement to cite the Act in an information request; 

• there is no fee for making a request, for making a complaint to the 
Information Commissioner, or for an appeal to the Information Tribunal. 

All of these factors were considered likely to contribute to a relatively higher volume of 
requests and complaints in the first year. 

3. In our previous report on FOI published in December 2004,1 we concluded that the state 
of readiness of the public sector for FOI was patchy. We conducted the current inquiry in 
order to examine the first year’s experience of FOI and to consider the impact which it had 
made. The terms of reference were to assess: 

• The role of the Information Commissioner in providing guidance, issuing 
decisions and participating in Information Tribunals; 

• Requesters’ experiences of the first year of FOI implementation; 

• Public authorities’ experiences of the first year of FOI implementation; and 

• The role of the Department for Constitutional Affairs (DCA) in providing 
central guidance, including the operation of the central government clearing 
house. 

 
 
 
1 Constitutional Affairs Committee, First Report of Session 2004-05, Freedom of Information Act 2000 – Progress 

Towards Implementation, HC 79-I & II 
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4. We took oral evidence from the Lord Chancellor, Lord Falconer of Thoroton, the 
Information Commissioner, Richard Thomas, the DCA Parliamentary Under Secretary of 
State, Baroness Ashton of Upholland, the Chief Executive of the National Archives, Natalie 
Ceeney, and representatives of requesters and public authorities. The Committee also 
visited the offices of the Information Commissioner in Wilmslow and the Scottish 
Information Commissioner in St. Andrews.  
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2 First year of FOI implementation  
5. The Information Commissioner estimated that between 100,000 and 130,000 requests 
had been made under the Act during 2005. There is no single count of the total number of 
requests made throughout the public sector, but for example DCA statistics show that 
around 38,000 requests were received by central government departments.2 Local 
authorities indicated that they had received around 70,000 requests and the police service 
around 21,000.3  

6. Research commissioned by the Information Commissioner’s Office (ICO) showed that 
the types of information requested most frequently under FOI included statistics about the 
organisation, information about the decisions it made and spending and contract details.4  
Snapshots of media coverage generated by FOI and given to us by the ICO contained 
references to hundreds of media articles illustrating the breadth and volume of information 
released in 2005. Examples  included: 

• Percentages required for school and university exam pass grades; 

• Hygiene reports for restaurants, hotels and school kitchens; 

• Detail on progress towards Government efficiency targets, including the 
number of redundancies made since the cost-cutting drive was launched; 

• Information about events leading to faulty TB vaccines being given to nearly 
one million children; 

• Comparative regional figures for knife and alcohol related crime; and, 

• Public authority spending on consultants’ fees.  

7. The Information Commissioner told us that in his view FOI was working and that the 
FOI Act had made a significant impact across the whole of the public sector: 

large numbers of requests are being made and I find it very reassuring that the 
majority are coming from members of the public. It is not just, as some had 
predicted, the media or pressure groups; members of the public are heavy users of 
the Act. A very wide range of information is now coming into the public domain 
which would not have been disclosed without freedom of information.5 

8. The DCA stated that there had been some very significant releases across central 
government, and that ‘Local authorities and local service providers are releasing 
information of real value to people’s daily lives, public services and the environment.’6 

 
 
 
2 www.dca.gov.uk/foi 

3 www.dca.gov.uk/foi; Qq126 and 127 

4 www.ico.gov.uk  

5 Q2 

6 Ev 44, para 3.5 
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9. Users of the Act who provided evidence were also positive. Maurice Frankel , Director of 
the Campaign for Freedom of Information, told us that: 

I am very pleasantly surprised by the amount of information that has come out and 
the importance of a lot of it…I think that we have a worthwhile, important piece of 
legislation and it is functioning at the moment.7 

10. The Act has clearly been of use to journalists. David Hencke, from the Guardian, stated 
‘I have been very surprised and pleased with parts of this Act.’8 A written submission from 
the BBC stated that: 

Since January 2005 numerous journalists and programme-makers from across 
different parts of the BBC have sought to make use of the FOI Act and the 
Environmental Information Regulations to research material for broadcast. The 
information obtained has led to a wide range of investigative reports. FOI has proved 
a useful tool enabling our journalists to put into the public domain material which 
should indeed be there.9 

11. Several witnesses provided examples of the constructive use being made of information 
received. The National Council for Voluntary Organisations (NCVO) reported that 
voluntary and community organisations were using the Act to find out how public bodies 
arrived at decisions.10 The BBC listed a number of investigative reports to which 
information obtained via FOI had made a significant contribution.11 The reports covered 
an impressive range of subjects including performance of schools, internal police 
guidelines, food hygiene inspections and safety issues at a nuclear power station. The 
DCA’s examples of significant new releases included details of individual Common 
Agricultural Policy subsidies paid to farmers and historical information from the 1980s 
and 1990s relating to nuclear waste storage, the UK withdrawal from the Exchange Rate 
Mechanism and the Falklands conflict.12 

12. The National Archives stated that: 

50,000 records were proactively released by government departments and made 
publicly available at the National Archives on the first working day of FOI in January 
2005. There records included…information ranging from research at Porton Down 
to arranged marriages…Home Office files on reviewing gambling laws and the 
classification of cannabis.13 

 
 
 
7 Q104 

8 Q104 

9 Ev 81, para 2 

10 Ev 80, para 4.3 

11 Ev 82–83, para 10 

12 Ev 44, para 3.4 

13 Ev 58, para 1 



    9 

 

The evidence from the National Archives highlighted the value of FOI to academic 
researchers: 

Scholars have new resources to understand and explain decisions taken within 
government. No longer is it necessary to wait for 30 years for major parts of this 
country’s history to be written. Academic researchers are beginning to exploit the 
new opportunities for research that have been opened up by a combination of the 
FOI Act and the increasing availability of information online, although it may be a 
few years before the impact on research trends and patterns can be fully discerned.14  

13. It is clear to us that the implementation of the FOI Act has already brought about 
significant and new releases of information and that this information is being used in a 
constructive and positive way by a range of different individuals and organisations. We 
have seen many examples of the benefits resulting from this legislation and are 
impressed with the efforts made by public authorities to meet the demands of the Act. 
This is a significant success. 

14. Notwithstanding this success, we also found that the quality of compliance was 
variable. The BBC told us that ‘Overall, the experience of BBC journalists and programme-
makers who have tried to use FOI is that the response of public authorities is patchy and 
inconsistent, ranging from those who are highly efficient and cooperative to those who are 
neither.’15 Other concerns raised by witnesses related to delays and inadequate complaints 
resolution. We go on to consider these problems in the following chapters. 

 
 
 
14 Ev 58, para 1 

15 Ev 83, para 19 
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3 Requesters’ experiences 

Requesters’ rights under FOI 

15. The FOI Act requires public authorities to provide the information requested by an 
applicant within 20 working days. If the authority complies with the Act, and the applicant 
is satisfied with the response, then the matter can often be resolved within the 20 day limit. 
If the applicant is dissatisfied, the initial request is only the first step in what can become a 
long drawn-out process. For example, in cases where the authority refuses to provide the 
information requested and the applicant believes that it has wrongly applied an exemption, 
the steps in the process would be as follows: 

i. The applicant makes a written request for information. The authority should 
acknowledge the request and then normally either supply the information or refuse 
and state which exemption applies within 20 working days; 

ii. Some exemptions are subject to a public interest test. When an authority has 
applied one or more of these exemptions, it must communicate that decision to the 
applicant within 20 days, but may then take as much extra time ‘as is reasonable’ to 
consider whether, even though the information is covered by that exemption, it is 
in the public interest that it should be released; 

iii. If the applicant is dissatisfied with the authority’s response he can ask the authority 
to conduct an internal review. There are no statutory time limits for internal 
reviews; however the applicant may have difficulty proceeding to the next stage 
until he can show that he has exhausted the authority’s internal review process; 

iv. Once the applicant has received a letter from the authority with the decision from 
its internal review, he may then (if still dissatisfied) make a complaint to the 
Information Commissioner. There are no statutory time limits for the 
Commissioner’s investigation; and, 

v. The applicant may appeal to the Information Tribunal against the 
Commissioner’s decision and ultimately on a point of law to the appropriate court. 

There is evidence that delays are occurring at all stages of the process and there have to 
date been no penalties for such delays. 

Delays  

16. The most commonly cited problem for requesters was delays in responding to requests. 
Lord Lester of Herne Hill described the response from the FCO to his request for 
information as ‘wholly unsatisfactory’.16  He explained that ‘the FCO stated that they would 

 
 
 
16 Ev 101, para 20 
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reply to my request of 15th February 2005 within 20 days. It has taken them over a year to 
do so.’17  Friends of the Earth had experienced similar problems: 

Of the 108 requests made by Friends of the Earth in 2005, 81 failed to respond within 
20 working days. Of those 81, 27 failed to provide any explanation at all for the 
delay…Some authorities took several months to respond to the request…This level 
of delay in receiving information significantly reduces the usefulness of the new laws. 
Often the relevance of the information to the requester diminishes with time, so that 
six months after the request the point of having the information no longer exists.18 

17. Published data show that there are many cases where the 20 day statutory response 
time is not being complied with. For example, three decision notices issued by the 
Commissioner on 20 October 2005 related to separate instances where the Home Office 
had exceeded the 20 day deadline by several months and the DCA statistics show that late 
responses were provided to around 10% of all requests made to central government.  

Public interest test extensions 

18. Although the FOI Act requires public authorities to provide the information requested 
by the applicant within 20 working days, some exemptions are subject to a public interest 
test and authorities may legitimately take such extra time ‘as is reasonable’ to consider and 
decide whether the public interest in maintaining the exemption outweighs the public 
interest in disclosing it.  

19. In their evidence to us, requesters described cases where decisions had been delayed 
several times, sometimes for a period of months, in order to consider the public interest. 
Lord Lester’s submission described the handling of a request for information made to the 
FCO where an extension of nearly 3 months was made to consider the public interest.19 
The BBC said that it had experienced ‘cases where public authorities have taken months to 
assess the public interest test (repeatedly extending their own self-imposed deadlines).’20 

20. The DCA’s monitoring statistics show that the ‘permitted extensions’ were used by 
central government departments for around 10% of requests made in 2005 but there is no  
information about  the length of additional time taken.21 Provided that the authority has 
advised the applicant that it requires extra time, this data is included in the statistics for 
requests dealt with ‘in time’. The delay could just be a matter of days but the evidence from 
requesters shows that  it is sometimes many months. 

21. The Information Commissioner told us that:  

I am increasingly sceptical they need as much time as they are taking…I hope I am 
sending out a very clear signal that where public authorities are taking an excessive 

 
 
 
17 Ibid 

18 Ev 87, paras 14–16 

19 Ev 100, paras 7–11 

20 Ev 83, para 13 

21 www.dca.gov.uk/foi 
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time to consider the public interest considerations that will not be acceptable. We are 
working towards giving more explicit guidance. I cannot create law on this front, 
but…two months ought to be quite long enough for anybody to go through a 
weighing of the public interest considerations.22 

We return to this issue in Chapter 6 of this Report. 

Lengthy internal reviews 

22. Requesters such as the BBC also encountered delays when some authorities took 
months to conduct internal reviews.23 One of the effects of lengthy internal reviews is that 
applicants may be prevented from starting the complaints process with the ICO. Professor 
Alasdair Roberts, Associate Professor of Public Administration at Syracuse University, 
gave us examples of cases where the Information Commissioner had refused to start 
investigations into the refusal of his information requests until government departments 
had completed their internal reviews, even though the reviews had already been very 
delayed: 

A particularly troubling issue is the ICO’s treatment of delays on internal reviews. In 
two cases I have been told by the ICO that they are unable to take action on a 
complaint regarding a request to DCA until it has completed its internal review, even 
though the DCA has substantially exceeded its own deadline for completion of 
review. In the first case, DCA set its own deadline of July 18 2005 for completion of 
an internal review. It then extended this deadline to the week of August 22 2005. On 
August 31 the Information Commissioner refused to take action on a complaint of 
mute refusal, stating that ICO ‘is unable to investigate a complaint whilst the review 
is ongoing’. DCA eventually completed its internal review on September 7 2005. The 
review took 58 business days.24 

23. Section 50 of the Act states that on receiving a complaint ‘the Commissioner shall make 
a decision unless it appears to him that the complainant has not exhausted any complaints 
procedure which is provided by the public authority in conformity with the code of 
practice under section 45’. The Information Commissioner told us that in future he 
intended to exercise greater control over unacceptably lengthy reviews: 

Where we feel that we are being spun a line by a public authority, we think that they 
are not actually pursuing the internal review as fast as they should be, then we will do 
our best to put more pressure upon the public authority to speed up their act…to the 
extent possible, we will be using our formal powers to improve performance at a 
more general level.25 

 
 
 
22 Qq31 and 32 

23 Ev 83, para 13 

24 Ev 98, paras 2.5 and 2.6 

25 Q34 
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24. Indefinitely delayed internal reviews conflict with the concept of the statutory 
response time in the Act. We note that the Commissioner has the discretion to begin 
his investigations when he judges that the complaints process has effectively been 
exhausted. We welcome the commitment he has now made to put pressure on public 
authorities to complete internal reviews more quickly. 

Complaints resolution 

25. Some requesters who gave evidence felt that the complaints procedure had been 
inadequate. They described cases where they had waited months before the ICO began 
investigating their complaint. The BBC stated: 

As for the Information Commissioner’s Office, BBC journalists have taken several 
complaints to the Commissioner. Our experience has been, in common with other 
complainants, that we have had to wait a considerable period of time and often 
several months before work has started on investigating our complaints. To give one 
typical example (not the worst), a complaint made to the ICO by one BBC journalist 
in September 2005 was not acted upon (beyond sending a standard 
acknowledgement) until over four months later in January 2006, when the 
investigation into it was started. In another case a BBC journalist complained to the 
ICO about the Department of Health holding back some information as intended for 
future publication, although they could give no indication of when publication was 
planned. It took the ICO five months to reject the complaint – which was just about 
the same time that the Department took to get ready to publish the information 
anyway.26 

Professor Alasdair Roberts told us that: 

In the most serious delay which I have encountered, a complaint regarding my 
request to the Department of Trade and Industry made in April 2005 has been held 
by the ICO for 187 business days…without action. Another complaint, relating to a 
request to the Department of Constitutional Affairs (DCA) has been with ICO for 
over 110 business days.27 

26. Maurice Frankel pointed out some of the potential consequences of these delays: 

There is a significant backlog of unresolved complaints in the Commissioner’s office, 
which amounted to some 1300 cases at the end of 2005…the existence of a large 
backlog at such an early stage in the life of the FOI Act creates a particular problem, 
since so far there are relatively few decision notices dealing with substantive issues of 
interpretation under the Act.28 

We return to the issue of the backlog of cases in the ICO in Chapter 5 of this Report. 

 
 
 
26 Ev 83, paras  16 and 17 

27 Ev 97, para 2.2 

28 Ev 75 
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Application of exemptions 

27. Requesters gave us examples of cases where they considered that public authorities had 
interpreted the exemptions too widely. Friends of the Earth made the general point that 
‘Public authorities interpreted the exemptions both in the EIR and in (the FOI Act) in an 
excessively broad manner.’29 Making decisions about the proper application of exemptions 
is the responsibility of the Information Commissioner and it is for him to decide whether 
the use of exemptions was excessively broad in those particular cases. However the cases 
did illustrate to us the importance to both requesters and public authorities of clearly 
reasoned decision notices in order to inform future best practice.  

28. Maurice Frankel told us that: 

One of the key issues under the Act is whether disclosure is likely to affect the 
formulation of government policy or the frank discussion of policy issues. This issue 
was first addressed in a decision of the Scottish Information Commissioner in July 
2005. The first equivalent decision involving a UK government department was only 
issued in January 2006…Once such decisions are in place requesters will also be 
better placed to recognise and successfully challenge unreasonable refusals or to 
accept that information has been legitimately withheld. This may tend to reduce the 
number of unnecessary appeals that are made.30 

29. Requesters and public authorities would both welcome more direction from the 
Information Commissioner about the scope of the exemptions, both in the form of clearly 
reasoned decision notices and in guidance material which is relevant and up-to-date. Steve 
Wood, Senior Lecturer in Information Management, Liverpool John Moores University, 
said that ‘it is currently unclear what procedures are in place (at the ICO) to periodically 
review guidance’ and gave examples of instances where guidance material had not been yet 
been amended so as to reflect Tribunal decisions.31   

Failure to recognise requests for environmental information 

30. Some requesters had experienced difficulties because authorities did not properly 
identify requests for environmental information and applied the FOI Act rather than the 
EIR. Which? gave the example that ‘there appears to be confusion among councils as to 
whether they should treat requests for council hygiene inspections under the EIR or the 
FOIA.’32 Whilst in many respects the two regimes are similar, there are key differences 
which public authorities must consider when refusing disclosure. The EIRs have stronger 
rights of access, including narrower exemptions, stricter time limits and are informed by 
European case law.33 At present there are separate codes of practice for EIRs and FOI and 

 
 
 
29 Ev 87, para 18 

30 Ev 76  

31 Ev 2.2.2 

32 Ev 93, para 13 

33 Ev 88, para 22 
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so for an authority which has started to deal with a request under FOI, it is not necessarily 
clear at what point they must instead consult EIR guidance and apply that regime. A single 
code of practice could provide better integrated guidance and more effectively alert FOI 
practitioners to the EIR issues which they must consider. In addition, ICO decision notices 
could distinguish more clearly between the two regimes. Maurice Frankel listed a number 
of decision notices which showed that the Information Commissioner was content to deal 
with requests for environmental information under either regime and pointed out: 

We see no reason to object to the policy, so long as it is explained in the decision 
notices concerned—but this has not been done. The result may be to encourage 
authorities to disregard the boundaries between the two regimes. In certain cases this 
may lead to the withholding of information which should be released.34 

31. Some public authorities are not recognising the circumstances in which they should 
apply the EIR rather than the FOI Act. We recommend that DEFRA and DCA work 
together to prepare a shared code of practice for the EIRs and FOI. 

 
 
 
34 Ev 77 
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4 Public authorities’ experiences 
32. We formed the impression that although FOI has created more work for authorities, 
they are positive about its benefits, and many are coping efficiently with its requirements. A 
research study commissioned by the ICO found that four in five respondents from public 
authorities felt that the FOI Act was a good thing from the point of view of their 
organisation.35 The most commonly mentioned benefits were increased openness and 
better records management. 

Timeliness  

33. Some authorities have achieved a good level of compliance with the 20-day statutory 
deadline for responses. For example the BBC stated that 96% of the requests it received in 
2005 were handled in time.36 Similarly high compliance was achieved by ACPO (94%) and 
the National Archives (98%).37 Compliance for central government departments was much 
more variable, ranging between 64% and 92% for compliance with the 20 day deadline 
during the last three months of 2005.38 

34. These figures suggest that with good planning and organisation, and adequate 
resources, authorities are able to meet the demands of the legislation. The BBC commented 
that ‘based on our experience so far, we believe that the 20 working day deadline is 
demanding but necessary’.39 

35. However, the evidence from requesters shows that not all authorities are meeting the 
same high standards of compliance. More analysis is needed to identify what the problems 
are and where they exist. The Commissioner pointed out the difficulties for smaller 
authorities which did not have a specialist FOI Officer. Smaller authorities may well still 
lack specialist knowledge and support, but larger ones too need to improve performance. 
During the first three months of 2005, the Home Office met the 20 day statutory deadline 
for only 30% of its cases. Its compliance improved consistently throughout the year, but 
was still only 64% by the end of 2005. 

Support and co-ordination 

36. The Information Commissioner suggested to us that authorities might be suffering 
from ‘guidance fatigue’ and that his resources would more usefully be applied to 
investigating complaints rather than publishing guidance. We agree that there is a 
comprehensive range of guidance documents available on the DCA, ICO and other 
websites but the evidence suggests that it is not always specific enough or up-to-date. 

 
 
 
35 www.ico.gov.uk  

36 Ev 84, para 22 

37 Ev 61, para 1.3.1 and Ev 57, para1 

38 DCA statistics 

39 Ev 85, para 39 
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Public authorities which gave evidence asked for guidance which reflected the decisions 
and practical experience of FOI implementation, rather than the more general information 
which was published before the Act was implemented. Decisions notices are valued by 
authorities because of the guidance they provide on future similar cases. For example, the 
General Medical Council (GMC) stated that: 

We are keen to receive the Information Commissioner’s decision so that we can 
consider whether any of our policies or staff guidance should be amended. This is 
exacerbated as we have received many requests for information of a comparable 
nature and, if the complaint against us is upheld, we may have made the same error  
of interpretation in response to other information requests. We could, therefore, find 
ourselves held accountable for other refusal notices despite not having had a formal 
decision notice from the Information Commissioner to assist and guide our decision 
making process.40 

37. Public authorities also value opportunities to share best practice with similar 
authorities. The DCA clearing house provides this for central government and ACPO have 
established similar arrangements for the police service. Local authority networks are more 
informal and our witnesses expressed a desire to improve the sharing of information via 
these networks. The DCA told us that it ‘worked closely with the wider public sector to 
facilitate the successful operation of FOI’.41  The approach described is arranging meetings 
with panels representing the Departments which sponsor different parts of the public 
sector in order to share best practice. There is a limit to how much best practice can be 
shared during the course of two or three meetings a year. ACPO told us that they had daily 
contact with the DCA clearing house, and received valuable case-specific advice directly 
from it. Other public authorities would also value this type of advice and we consider that 
there is scope for the wider dissemination of clearing house guidance. 

38. Whilst central co-ordination can cause problems if it is slow or too directive, we 
believe that when it is provided openly, it can be a valuable way of improving 
compliance. We recommend that the DCA takes a more active role in improving co-
ordination and in disseminating advice from the clearing house more widely 
throughout the public sector.  

Records management 

39. Good records management is essential for FOI to work well; public authorities can only 
provide information efficiently if it has been properly organised and is readily accessible. 
Public authorities are required under the FOI Act to comply with a code of practice under 
section 46 on records management. The code of practice states that: 

Any freedom of information legislation is only as good as the quality of the records 
to which it provides access. Such rights are of little use if reliable records are not 
created in the first place, if they cannot be found when needed or if the arrangements 
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for their eventual archiving or destruction are inadequate. Consequently, all public 
authorities are strongly encouraged to pay heed to the guidance in the Code.42 

40. However, there is evidence that records management is poor in some public authorities 
and that this reduces the quality of response which they can offer to applicants. Baroness 
Ashton described the quality of records management in public authorities as ‘patchy’.43  
Lydia Pollard, consultant to the Local Government Association, described the problems 
faced by local authorities: 

One of the big issues is just finding the information. Local authorities are still 
working on records management, the vast majority still do not have a corporate 
records management system, they have a mix, and finding information in a manual 
system takes a considerable amount of time.44 

41. The National Archives has told us about the impressive range of guidance 
documents which it has issued but the evidence suggests that records management 
practices in some public authorities need substantial improvement. More proactive 
leadership and progress management of departments’ records management systems 
and compliance with the section 46 code is required. We note that the National 
Archives will, during 2006, make plans to assess authorities’ compliance with the 
section 46 code of practice and we look forward to the publication of their findings at 
an early date. 

42. Steve Wood suggested that the potential benefits of electronic systems were not always 
being exploited: 

It is my impression that too often the benefits of improved records management are 
not felt by users: public authorities have benefited from streamlined procedures for 
the retention of records but the user has not benefited from electronic document and 
records management systems (EDRMS). I have had requests refused for being above 
the cost limits to locate and retrieve information. It is my belief that the requests have 
been immediately rejected because the authority concerned has viewed the request 
with a ‘paper-based’ mindset. In many cases I believe that an advanced electronic 
search of the EDRMS that could take a matter of minutes has not even been 
attempted.45 

43. The National Archives has been monitoring implementation of EDRMS in 
government departments in terms of progress against the Cabinet Office  targets for 
2004. We recommend that it publishes a report setting out the extent to which those 
targets were met and the actions which should now be taken to achieve the benefits 
from EDRMS. 
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44. The National Archives expressed concern to us about the long term preservation of 
digital records in government and pointed out that departments may be unable to comply 
with FOI requests relating to relatively recent electronic information because the data is no 
longer retrievable: 

Of particular importance in the FOI context is the development of digital 
preservation requirements in EDRM systems…Because of the ephemeral nature of 
digital records, they are likely to perish within a few years of their creation, unless 
active steps are taken to ensure their survival. In particular, there is a serious risk that 
FOI requests for information that is only a few years old and held in electronic form 
will simply not be retrievable. Unless processed, the information – originally held on 
disk or on tape – may have perished completely or may not be readable because it is 
kept on software that is seriously out of date.46 

45. In some cases physical storage media may become damaged over time and, in others, 
the data becomes unreadable by newer technology unless it is converted. However, 
Baroness Ashton told us that she was confident that there was no significant problem: 

There is nothing that suggests to me that we have lost anything because as computer 
technology has moved along, we have found ways in which we have incorporated 
it…As I understand it all the software is migrated on to new software 
immediately…There is nowhere that I am picking up that this is a significant 
problem of any kind.47 

46. The Minister’s attitude that adequate processes for the long-term preservation of 
digital records are in place contrasts with the views of the National Archives. Her 
response to our questions does not accord with the widely recognised view among 
industry specialists that digital preservation of records is a complex and urgent 
problem to which no satisfactory long-term strategy has been found. Difficulties in 
accessing older electronic records could soon become a serious problem for 
government departments. There is a serious possibility that material over 10 years old 
will essentially be irretrievable in the near future and complacency about this is not 
acceptable. Plans are needed to handle the rapid and significant changes in technology 
and the inevitable degradation of storage media. National Archives and the DCA must 
take the lead in developing such plans. We will  monitor progress on this issue. 

 
 
 
46 Ev 58–59, para 3 

47 Qq222 and 225 



20     

 
 
 

 

5 The Information Commissioner 

The Role of the Information Commissioner 

47. The Information Commissioner’s Office is the UK’s independent public body set up to 
promote access to official information and protect personal information. It provides 
guidance to individuals and organisations and is responsible for enforcing FOI, 
environmental information and data protection legislation. 

48. One of its key duties in relation to FOI is to enforce compliance by public authorities. 
An individual who has made a request for information to an authority and believes that the 
authority has not handled their request in accordance with the Act may apply to the 
Commissioner for a decision. In addition to the duty to issue decision notices in such 
circumstances, the Commissioner’s roles are to: 

• Promote good practice by public authorities; 

• Provide information and advice to the public about the operation of the FOI Act; 

• Assess whether authorities are following good practice (as set out by the Act and 
the codes of practice); and 

• Approve publication schemes. 

49. Under the Act, the Commissioner has a number of enforcement powers to improve 
compliance with the Act: he has the power to issue decision notices, good practice 
recommendations (if an authority’s practices do not conform to the codes of practice), 
information notices (requesting information to assist complaint investigations) and 
enforcement notices (directing an authority to amend its practices).  The Commissioner’s 
notices can be enforced through the courts if an authority fails to comply with them. 

50. Although the Information Commissioner reports directly to Parliament and is 
responsible for setting the priorities for his office, the resources for his office are provided 
by the DCA, in contrast to the Scottish Information Commissioner, whose resources come 
directly from the Scottish Parliament. The Commissioner commented to us that this 
arrangement posed some challenges: 

We are grant aided from the DCA. There are some interesting questions there about 
the Scottish parallel, for example, or the Parliamentary Ombudsman here. There the 
money is voted directly from Parliament and that is perhaps an issue this Committee 
may want to give some thought to…I am a little uncomfortable that the same part of 
the same government department is responsible for policy on FOI, for leadership of 
the clearing house and for sponsorship of my department, and I think that there are 
some slightly uncomfortable questions there about competing considerations.48 
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We return to this issue in Chapter 6. 

Caseload 

51. Research commissioned by the Information Commissioner during 2004 suggested that 
his office was likely to receive between 1250 and 3000 cases during the first year and that 
this could rise to between 4000 and 9000 cases in 2009 before stabilising.49 The prediction 
for 2005 proved to be accurate; he actually received 2385 cases during 2005. Of these: 

• 1325 were outstanding as of 31 December 2005; and, 

• 1060 were closed by 31 December 2005. Of those closed cases: 

• 135 resulted in formal Decision Notices; 

• 360 were resolved informally; 

• 565 were deemed not valid complaints. 

Many of the 1325 cases carried over to 2006 had been awaiting attention for several 
months.  

52. We heard evidence from requesters and public authorities who had waited months for 
the Information Commissioner to start investigating their complaints. Witnesses also gave 
examples where the quality of investigation and the information provided in the decision 
notice were inadequate.  

53. The Commissioner accepted that the backlog of cases in his office was unsatisfactory, 
stating that he was ‘deeply concerned about the time it is taking my office to deal with 
complaints, particularly as the complaints themselves often already reflect frustration 
arising from a public authority’s delay in responding to an FOI request or the perceived 
inadequacy of response when received.’50 

54. To some extent, the difficulties faced by the Commissioner were predictable, given the 
decision to implement the Act across the whole public sector at the same time. The ICO 
did not have time to build up its expertise and authorities had to rely on general guidance 
and international experience for their training and to inform their early best practice. As he 
stated in his submission: 

We had the problem, which this Committee identified, the so-called ‘Big Bang’ 
problem of 115,000 public authorities all starting at the beginning. I think my 
predecessor and myself had expressed reservations about this. It was a done deal and 
I had to accept the Government’s line on that, but my personal feeling is that, 
rationally, one might have started a little more incrementally rather than having the 
‘Big Bang’ of every public authority starting at the same time.51 
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Despite his reservations about the DCA’s approach to implementation, the Commissioner 
had expressed confidence to us in October 2004 that his office was well prepared, 
adequately resourced and ready to assume its new FOI responsibilities in 2005.52 

55. The Commissioner told us in March 2006 that he planned to improve his caseload 
handling by implementing organisational changes so that his office could process new 
cases more quickly and by requesting one-off additional resources from the DCA to clear 
the backlog: 

We recognise the need for improvements, we have started to improve and have 
made some worthwhile improvements….We are right in the middle now of 
considering some structural and procedural changes going a step-change further. 
those changes will enable us, as long as the volumes stay within our predictions, to 
get to what we call a ‘steady state’ - in other words, as many cases going out as are 
coming in…Where we do need more resource is dealing with the backlog. We have 
got about 700 cases now which are what we call in our backlog, and that is where we 
need the additional resource.53 

56. The backlog of cases was not the only problem raised by our witnesses; of equal 
concern to us were criticisms from witnesses which called into question the quality of 
investigations carried out by the ICO. Friends of the Earth stated that: 

The standard of some of the work produced by the ICO has fallen short of that 
expected of a public body. Friends of the Earth has received letters from the ICO that 
were undated, which had no signature or sender’s name, and which did not identify 
the complaint they referred to…Of greater concern, perhaps, is the poor 
understanding of the legislation evidenced by many of the decisions, which leads us 
to question the standard of training and legal knowledge of those charged with 
making the decisions.54 

Maurice Frankel stated that: 

What I am worried about is the quality of the decisions, which I think the 
(Information) Tribunal is highlighting in a series of cases. That is worrying…There 
have only been about eight or nine (Tribunal decisions)…There has been a 
substantial criticism of the Commissioner’s approach in two, and implicit in at least 
two of the others.55 

57. Maurice Frankel also questioned the judgement of the Commissioner in choosing to 
make his early focus the procedural cases and to postpone decisions relating to exemptions:   
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The relatively slow progress that has been made in addressing the Act’s exemptions 
does not merely affect the complainants and authorities awaiting decisions. It has 
implications for the speed with which authorities move towards greater openness 
generally. If the Commissioner’s decisions are delayed, poor practice may continue 
unchecked or become even more entrenched. Conversely, even a single decision by 
the Commissioner to require disclosure may, depending on the case, unlock a 
substantial volume of information across a whole sector.56 

58. However, witnesses also commented that the quality of decision notices had improved 
and that the ICO was now providing fuller explanation of its approach to the investigation 
and the reasons for its decision.57 A greater proportion of decisions now relate to 
exemptions. We welcome the evidence that the Commissioner recognises the importance 
of quality and of guidance about the exemptions and that he has responded constructively 
to feedback about the early decision notices.  

59. When we visited the ICO in May 2006, the Commissioner told us that he had 
implemented some structural and procedural changes. During February, March and April 
2006 the number of new cases had remained about level, but the number of cases closed 
per month had increased, and had exceeded the number of new cases. A number of  
measures have been introduced to improve the quality  control of investigations and the 
ICO plans to implement further controls over the next few months. This is an encouraging 
start to the recovery plan. 

60. The Commissioner first requested additional resources from the DCA in late 2005 and 
refined that request in January 2006, when he asked for an additional £1.13million for 
2006/07.58  The DCA did not advise the Commissioner until mid-April (and after the start 
of the financial year) that it had decided to provide one-off additional funding of £550,000 
which delayed the appointment of new staff.59 The Commissioner’s Corporate Plan states 
that he will use his ‘best endeavours’ to clear the backlog (which by that stage was estimated 
as 1275 cases) by March 2007. 

61. The Commissioner told us in March that he required an additional £1.13million to 
clear a backlog of around 700 cases in one year, but in May that he was aiming to clear 
twice as many cases with half the money, in under a year. He also told us that he was 
planning on the basis of the number of new cases remaining level, despite the predictions 
of his research that they would continue to increase for the first few years. 

62. The  impression given by our witnesses was that the complaints resolution process 
was unsatisfactory during 2005, but we were pleased to note the efforts being made by 
the ICO to learn from its first year’s experience of a challenging workload in order to 
investigate complaints more efficiently. We are surprised that the need for additional 
resources was not identified earlier in 2005, before the backlog became such a problem, 
and we are not convinced that adequate resources have been allocated to resolve the 
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problem, or that they were allocated early enough. The Commissioner has told us he 
will publish a progress report in September 2006. We expect this to provide measures of 
quality as well as quantity. We will use this report to monitor the success of the recovery 
plan and to assess whether further action by the Committee is needed. 

Approach to enforcement 

63. Some of our witnesses suggested that the Commissioner’s approach to enforcement 
had contributed to delays. Steve Wood said that:  

It is my view that the first year of the FOI Act was characterised by tentative 
enforcement and dissemination of best practice by the ICO...The ICO’s position of 
‘negotiation and discussion’ in gathering information may need to be altered to 
enable swifter resolution in cases where public authorities are slow to respond and 
provide information requested.60 

64. The Commissioner told us that his early approach to enforcement had been to be 
‘reasonably tolerant, reasonably non-confrontational trying to help public authorities get it 
right’.61 During 2005 he issued no practice recommendations and very few information 
notices. He now felt it was to adopt a firmer approach: ‘I think we have resolved that we 
must be considerably tougher in some respects as we go into the second and third 
year…we will be using our powers to serve practice recommendations and enforcement 
notice increasingly after that first…learning year.’62 

65. The Commissioner told us that during most investigations it was essential for him to 
have access to the requested information so that he could form a judgement about the 
applicability of exemptions or public interest factors, but that in some cases, public 
authorities had been reluctant to allow this access. He had therefore recently issued seven 
information notices in cases where ‘public authorities had been rather slow at sharing 
information’ with the ICO: 

Although most public authorities have responded appropriately to my office’s 
investigation of complaints made against them, there have been some pockets of 
resistance…we are now seeing some evidence of more entrenched attitudes 
regarding openness and even resistance to constructive dialogue with the ICO.63  

66. Central government has a written agreement to co-operate with the Commissioner on 
such matters. In February 2005, the Secretary of State for Constitutional Affairs, on behalf 
of government departments, signed a Memorandum of Understanding (MoU) with the 
Information Commissioner to promote good standards of co-operation. The DCA has 
responsibility for promoting government compliance with the MoU. 
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67. We asked Baroness Ashton for reassurance that government departments were co-
operating fully with the Commissioner. She gave us a commitment that she ‘knew of no 
cases where government departments had refused to provide information to the 
Commissioner’ and that ‘the approach the Government would take is to provide the 
Information Commissioner with information as appropriate to the Act. There is no 
resistance on behalf of Government to doing that.’64 She did not acknowledge that there 
were ‘pockets of resistance’ as reported by the Information Commissioner in his evidence. 

68. We support the Commissioner’s decision to adopt a firmer approach to 
enforcement. We expect to see him use his full range of powers to improve compliance 
and reduce the delays being experienced by requesters. 

69. We recommend that the DCA takes a more proactive role in ensuring that 
government departments co-operate fully with the Commissioner and provide him 
with the information required for his investigations, within the periods agreed in the 
Memorandum of Understanding. 

Information Tribunals 

70. If either the public authority or the applicant disagrees with the Commissioner’s 
decision notice, they can appeal to the Information Tribunal. The Commissioner told us 
that by the end of 2005, 25 appeals had been made to the Tribunal, of which nine had been 
decided, and that he had already identified two procedural issues which impacted on his 
office.65 Firstly, if oral hearings (as opposed to cases being determined on the papers) 
became the norm, it would have significant resource implications for the ICO. Secondly, 
because the appeal was always against the Commissioner’s decision, he was the respondent 
in every case. The Commissioner told us that he was looking at ways in which the ICO 
could take a lesser role so that his input was more effective and proportionate:  ‘Although 
the Act requires that we are the respondent, I would much rather see the real battle at the 
tribunal between the original requester and the original public authority’.66 

71. We believe that to it is too soon to assess the role of the Tribunal process in detail, 
but the Commissioner has made some important points which should be considered at 
a later date.  

FOI in Scotland 

72. The FOI (Scotland) Act, like the UK Act, was implemented on January 2005. During 
our inquiry we visited the offices of the Scottish Information Commissioner in order to 
learn more about the Scottish experience of the first year of FOI implementation. 

73. The Scottish FOI legislation is similar, but not identical to the UK. The Scottish time 
limits are stricter; there is no permitted extension to consider the public interest test and 
there are statutory time limits for internal reviews and the Commissioner’s investigations. 
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Some of the Scottish exemptions require a higher level of harm to be demonstrated, the 
fees arrangements are different and there is no Information Tribunal in Scotland (but the 
authority and applicant have the right to appeal to the Court of Session on a point of law). 
The UK Information Commissioner retains responsibility for FOI in relation to UK-wide 
public authorities and for Data Protection throughout the UK. 

74. Based on the same research used by the UK Commissioner, the Scottish Information 
Commissioner predicted that he would receive between 125 and 300 cases in 2005; actual 
volumes were much higher and he received 571 cases. 240 cases were closed during 2005 
(191 of them within four months) and 331 were carried over to 2006. Two additional 
investigators were recruited during 2005 to deal with the higher than expected volume of 
work. Procedural cases dealing with technical breaches (such as non-compliance with the 
20 day deadline) are fast-tracked and often closed within two weeks. 

75. The Scottish ICO receives its funding directly from the Scottish Parliament. It is a 
much smaller organisation than the UK ICO; the Scottish 2005 caseload was around one 
fifth that of the UK. It has a flatter organisational structure and the investigators all deal 
with a wide range of work including complaints and public authority liaison. The Scottish 
Commissioner estimates that investigators are able to close around 30 cases a year.  

76. The Scottish Information Commissioner’s view was that Scottish authorities were 
generally coping well with the legislation, although, as in the rest of the UK, some 
authorities were apparently encountering problems because of inadequate records 
management systems. 
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6 The role of the DCA 
77. The DCA was responsible for the implementation of FOI across the public sector and 
has retained responsibility for providing leadership and guidance to central government. It 
publishes FOI guidance for central government which it states ‘may be of use for other 
public authorities and of interest to the public’ and collates statistics and publishes 
quarterly reports relating to central government compliance with FOI. Under the Act, the 
Secretary of State is required to issue codes of practice providing good practice guidance to 
public authorities on handling requests and on records management. The codes themselves 
do not have statutory force but enforcement action can be taken by the Information 
Commissioner.  

Guidance and Compliance 

Delays 

78. It is clear from the evidence we have received from requesters and authorities and from 
the Commissioner’s decision notices that there are many cases where public authorities are 
not meeting the 20 day response deadline. We accept that many of those cases may have 
occurred in the early stages of implementation but it is essential that the reasons for these 
delays are identified and that appropriate support is provided to enable authorities to 
improve. The high number of procedural non-compliance cases is increasing the pressure 
on the Commissioner’s already limited resources and he cannot deal effectively with the 
problem only by addressing individual cases of non-compliance.  

79. The 20 day response deadline is a statutory requirement and not merely a target. 
The DCA, together with the Information Commissioner, must work to improve 
compliance with the deadline and raise standards so that authorities consistently 
provide a more timely response to requesters. 

Public interest test extensions 

80. We found that authorities are frequently taking extra time to consider the public 
interest test. Whilst this is permitted within the existing code of practice, it is not consistent 
with the original commitments made by the Government. The first edition of the code, 
published in November 2002, included a statement that public authorities should aim to 
make all decisions within 20 days, including requests where the public interest applied: 

Public authorities should aim to make all decisions within 20 working days, 
including in cases where a public authority needs to consider where the public 
interest test lies in respect of an application for exempt information. However, it is 
recognised that there will be some instances where it will not be possible to deal with 
such an application within 20 working days. 
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This statement was withdrawn (without consultation) from the final version of the code 
which was submitted to Parliament in November 2004, just prior to the implementation of 
the Act. Maurice Frankel pointed out at that time, in a letter to the Lord Chancellor, that 
this issue had been debated in Parliament during the passage of the FOI Act.67 Concern 
about unnecessary delays had prompted the Home Office minister Lord Bassam of 
Brighton to give the following commitment: 

The Government remain of the view that wherever possible all information should 
be disclosed within a 20-day time period. That too – I give a commitment – will be 
reflected in the Secretary of State’s code.68 

81. The current version of the code offers no suggestion that authorities should attempt to 
deal with public interest considerations within 20 days nor does it offer guidance as to how 
much extra time might be reasonable. In practice, this means that there is no statutory 
response time limit whenever an authority is considering one of the 17 exemptions which 
requires consideration of the public interest. This contrasts with other regimes such as the 
EIR and the FOI (Scotland) Act, under which there is no option to make such indefinite 
extensions. 

82. Routine time extensions of up to several months undermine the spirit of the 20 day 
response deadline in the Act and reduce the benefits for requesters. We recommend 
that the DCA guidance be updated to reflect the Information Commissioner’s 
guideline that two months should normally be sufficient to reach a decision about the 
public interest and the Minister’s undertaking  that wherever possible all information 
should be disclosed within 20 days. We recommend that the DCA publish data to show 
how often and by how much this guideline is exceeded by government departments. 

Lengthy internal reviews 

83. Best practice guidance for internal reviews (also called internal complaints procedures) 
is provided in the section 45 code of practice, which states that ‘Authorities should set their 
own target times for dealing with complaints; these should be reasonable, and subject to 
regular review. Each public authority should publish its target times for determining 
complaints and information as to how successful it is with meeting those targets.’69 

84. We note, however that the DCA does not include any of this information in its 
quarterly FOI statistics reports. The DCA report for October to December 2005 states that: 

it can quite properly take several months from the initial receipt of an information 
request to the completion of any resulting review or appeal work in some cases. It 
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would therefore not be practical to collect data on internal reviews and appeals for 
discrete quarterly time periods.70  

Although the DCA states that internal reviews can sometimes take several months, it is not 
clear why this should be necessary, given that other regimes such as the EIR and the FOI 
(Scotland) Act set a fixed limit for the duration of such reviews. The DCA report provided 
a count of the total number of internal reviews carried out by Departments of State and 
other monitored bodies, and subtotals showing the outcomes of those reviews, but no 
information about the length of time taken to complete them.  

85. We recommend that the target times and actual time taken for internal reviews by 
government departments be included in the DCA quarterly published statistics. 

Clearing house 

86. In 2004, the DCA established a central clearing house as an ‘expert advice centre to 
which cases can be referred by central government departments for further assistance 
when assessing the duty to release or withhold information’. The DCA told us that the 
clearing house had provided advice on over 3,100 cases in 2005, which represents about 
10% of the requests made to central government.71  

87. The experience in Canada has been that whilst co-ordination can improve the quality 
and consistency of responses, it can also contribute to delays. Professor Alasdair Roberts 
commented: 

In the case of FOI, co-ordination runs a risk of aggravating two serious problems. 
The first is delay…there is a real danger that co-ordination procedures will consume 
large amounts of time, resulting in a failure to respond to requests within statutory 
time limits…This has proved to be the case in Canada, which adopted its FOI law .. 
in 1982. The second problem may be the abuse of co-ordination procedures for 
political purposes. Routines that are set up for perfectly legitimate reasons – to advise 
on FOI policy in difficult cases – could soon be bent to serve illegitimate purposes… 
an excessive preoccupation with damage control and ‘spin’ can…lead once again to 
unjustified delay in processing FOI requests.72  

88. Given that there are already problems with delays, we are concerned that this should 
not be exacerbated by further delays caused by central co-ordination. There are indications 
that sometimes it is. The BBC stated that: 

On occasions FOI officers in government departments have complained informally 
to BBC journalists that referring requests to the DCA’s central clearing house has 
caused substantial delays (for which the department itself is then blamed), and in 
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some cases the clearing house has stopped them from releasing information which 
they themselves would be happy to disclose.73 

Maurice Frankel agreed: 

I made a request last year for the internal reviews carried out by government 
departments, for a sample of them, and the correspondence that they had had with 
the applicants. Nothing private; simply the material that was in the applicants' hands, 
and I said that I would have that anonymously, without the names. I spoke to the 
clearing house informally and told them what I was doing, and asked them if it 
caused them any problem. They said no. Three or four weeks later I started getting 
my requests refused and discovered that the clearing house had advised departments 
to refuse to release their internal reviews to me, on the grounds that the information 
was not held in the form requested. So they were not even using a particular 
exemption.74  

89. There is no evidence either to support the allegations that the clearing house causes 
delays and blocks information requests, or to refute those allegations. This is primarily 
because the clearing house has not provided information about its activities, even in 
response to specific FOI requests. Professor Alasdair Roberts told us that he had made an 
FOI request to the clearing house for information about cases referred to it, but that his 
request had been refused on the grounds that disclosure of any such information could 
prejudice the effective conduct of public affairs. He pointed out that Canadian and 
American practice is to fulfil statutory obligations by releasing data in response to requests 
under the legislation and queried how the clearing house could properly consider that such 
statistical data was exempt from disclosure: 

The claim that the release of such data would prejudice public affairs is also 
ridiculous on its face. How for example would the release of data showing the length 
of time required for handling of requests by the DCA clearing house prejudice pubic 
affairs? It would be more accurate to say that withholding of such information allows 
DCA and the Cabinet Office to escape accountability regarding the operation of their 
central clearance procedures…DCA’s practice is also inconsistent with the practice 
of other countries.75 

90. The DCA anticipated these points, and countered them in its written evidence: 

There have been reports in the media that the Clearing House blocks information 
requests. The Clearing House does not do so: its function is to ensure that there is 
proper and consistent application of the Act across central government…The 
Clearing House is unable to release lists of requests that have been referred as this 
may in itself disclose exempt information. For example, it might be obvious that a 
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particular case could only have been referred because it has security implications on 
the basis that it clearly does not meet any of the other triggers.76 

Baroness Ashton told us that FOI requests for information had been refused by the 
clearing house in order to provide it with ‘space to talk to departments’ and because the 
statistics alone would be meaningless without contextual information. She said that some 
information about the clearing house would appear in due course on the DCA’s website 
and in the annual report, but information about the clearing house published in the 2006 
FOI annual report merely showed the number of requests referred by each government 
department.77 We do not consider that these explanations are consistent with the 
exemptions defined in the Act. This is an unacceptable position for the government 
department in charge of promoting FOI compliance.  

91.  The clearing house must comply fully with the letter and the spirit of the FOI Act, 
be openly accountable for its work and respond to any individual requests for 
information which it receives in full accordance with the Act. 

92. We recommend that the clearing house publish quarterly statistics about its case 
handling so as to provide clear information about its role.  

Fees regulations 

93. Section 12 of the FOI Act allows public authorities to refuse to answer requests for 
information if the cost of complying would exceed the ‘appropriate limit’ prescribed in the 
fees regulations. The regulations set out which costs may be taken into account when 
public authorities are estimating whether the appropriate limit has been exceeded. Under 
the current regulations, the costs are limited to those reasonably incurred in determining 
whether it holds the information requested and in locating, retrieving and extracting the 
information.  

94. An authority may not take into account any costs other than those set out in the 
regulations. Specifically, it may not include the time taken to consider whether the 
information requested should be withheld under an exemption and any time taken to 
provide advice and assistance.  

95. The Lord Chancellor told the Committee that the DCA was conducting an internal 
review of the FOI fees regime in order to establish whether there was a fair balance between 
providing information as freely as possible and the time taken by public authorities to find 
the information.78 He said that one option being considered was to include within the 
chargeable limits the time taken to read files to assess which exemptions might apply.  

96. When we asked Baroness Ashton to elaborate on why this review was considered 
necessary, she told us that staff were ‘spending huge amounts of time simply finding files 
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before we even get to the point of reading them’ and that staff spent ‘weeks and months 
trying to find all of the information that is relevant’.79  

97. We would be concerned if there were  cases where public authorities were spending 
weeks finding information. Since authorities may already include this time within their 
calculations of chargeable limits, we do not consider that it would justify a review of the 
fees regulations, but it would demonstrate a serious shortcoming in some public 
authorities’ records management systems. 

98. We note that the current fees regulations encourage public authorities to discuss wide-
ranging requests with applicants in order to narrow them down to more manageable 
amounts of information. The regulations also state that if, after providing advice and 
assistance, the request is still over the appropriate limit the authority can decide not to 
provide the information, to answer and charge any permitted fee or to answer without 
charging. There are already therefore, measures available to help authorities narrow down 
the information actually required. 

99. Baroness Ashton suggested that public authorities had encountered difficulties dealing 
with ‘vexatious’ or ‘frivolous’ requests and that public money was being wasted on 
providing trivial information.80 However, the Commissioner told us that he was ‘very 
surprised’ that government departments were not making more extensive use of the 
existing provisions in the Act for vexatious or repeated requests.81 

100. We recommend that problems with ‘frivolous’ requests should be dealt with 
through the existing provisions in the Act. We do not consider that this is an 
appropriate reason for reviewing the fees regulations. 

101. The Information Commissioner told us that he believed that the existing fees regime 
was working well and that it had ‘all the advantages of being simple, clear and 
straightforward and not being a deterrent’.82 Both requesters and public authorities agreed 
that changes were not desirable at this stage. Maurice Frankel said that ‘coming at this early 
stage in the life of the legislation, it would be a very regrettable step to take…I think you 
will probably find that half of all the requests that are now being answered will be refused 
on cost grounds.’83 The BBC stated that ‘we believe that it it is too early to amend the 
legislation in such a fundamental way without first encouraging the use of the other tools 
that are available to public authorities’.84  

102. Steve Wood suggested that it would be helpful to see more detailed evidence and 
analysis of the types of requests which the DCA considers are causing problems and that 
there should be an open consultation process before making any amendments to the 
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regulations.85 We note that the DCA states that the information from its internal review 
will ‘provide a firm evidence base’ to inform any changes to the charging regime.86  We are 
pleased that Baroness Ashton agreed that an open consultation was necessary: ‘If we decide 
that we want to do something quite different around the fees regime, I think we have to do 
a public consultation in any event.’87 

103. It would be highly regrettable if the effect of any new fees regulations was to reduce 
the benefits of FOI, particularly since we have the opportunity to learn from overseas 
experience. The Irish FOI Act came into effect in 1998. Amendments made in 2003 
included the introduction of a range of fees. In her Annual Report 2004, the Irish 
Information Commissioner reported that following the introduction of fees, requests for 
non-personal information declined by 75%. She said that the decline in use of the Act had 
gone far beyond what the Government had intended when it decided to introduce fees, and 
called for a review of the scale and structure of the charges.88 The Information 
Commissioner told us that he was ‘concerned about the Irish experience, where the fees 
were increased, and that had (had) a very obvious chilling effect on the uses to which the 
Act was being put’.89 

104. We see no need to change the fees regulations. There appears to be a lack of clarity 
and some under-use of the existing provisions. We recommend that the DCA publish 
the results of its internal fees review when it is concluded and that it conducts a public 
consultation before deciding on any change.  

Relationship with the  ICO  

105. The DCA determines the level of funding available to the Information 
Commissioner’s Office. We were told by both the Commissioner and the DCA that the 
2006/07 ICO funding was not agreed until after the beginning of the financial year, in the 
middle of April 2006. This has restricted the ability of the Commissioner to plan effectively 
for the year ahead, and reduces the time during which he can make use of those resources. 
The amount of funding was less than that requested, and the Commissioner had earlier 
expressed doubts about his capacity to maintain quality and keep guidance up-to-date as 
well as clearing the backlog of cases within these resources. 

106. The Commissioner told us that  he was concerned about the salary levels he was able 
to pay to ICO staff.90 He said that he had recently commissioned a full review of all staff 
salaries, and indicated that the salary levels of equivalent staff of the Scottish Commissioner 
were higher than he was able to pay since his ability to adjust salaries was restricted by 
Treasury policy. The UK model, where funding of the ICO is provided by the government 
department responsible for FOI promotion and compliance, is unusual. Since the level of 
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funding for the ICO can have a direct impact on its capability to enforce compliance, there 
is a potential for conflicts of interest. We note that in other comparable jurisdictions such 
as Canada, New Zealand and Scotland, the ICO is funded directly by Parliament. 

107. We are not convinced that the relationship between the DCA and the ICO is 
working as effectively as it might. We are concerned that resource restrictions and staff 
salary constraints could limit the Commissioner’s performance as an independent 
regulator and recommend that other reporting arrangements be considered if the 
recovery plan does not achieve its stated objectives.  

108. We see considerable merit in the Information Commissioner becoming directly 
responsible to, and funded by, Parliament, and recommend that such a change be 
considered when an opportunity arises to amend the legislation. 
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7 Conclusion 
109. A wide range of new information is being released by public authorities as a result of 
FOI and this information is being used constructively. Members of the public, as well as 
journalists, campaigners and academics, are making use of the legislation, and, in general, 
public authorities are coping with its demands. For these reasons, the majority of our 
witnesses judged the first year of FOI implementation to be a success. 

110. Some requesters have, however, experienced long delays in receiving responses from 
authorities. Some of these delays can be attributed to authorities’ inexperience and we 
expect to see an improved compliance with the 20 day statutory response deadline over the 
next year or two as authorities become more familiar with the Act. We believe that many 
other long delays are attributable to the lack of clarity about response targets in the central 
guidance and that the DCA could and should bring about a much more timely response 
from the public sector by setting specific targets for public interest consideration and 
internal reviews in the section 45 code of practice. 

111. We heard a number of concerns from both requesters and authorities about the 
effectiveness of the complaints resolution process. The Information Commissioner himself 
acknowledged that the first year had been more challenging that he had expected. A 
recovery plan is now in place to improve the quality and quantity of decision notices issued 
by the ICO and we will review the Commissioner’s autumn progress report to assess 
whether this is achieving results. 

112. One of the often-stated intentions of FOI legislation is to bring about a culture change 
towards greater openness in the public sector, but other jurisdictions have found that 
culture change remains an elusive aspiration. The Canadian experience after 16 years of 
FOI was that ‘it has been successful in forcing public servants to disclose more information 
- but it has not changed the closed culture. And the clear evidence of the durability of the 
old ways is the system-wide crisis of delay in answering access requests. These delays 
illustrate the capacity of the public service (through design, incompetence or both) to 
thwart the clearly expressed will of Parliament’.91 Professor Alasdair Roberts argues  that 
there has been little evidence of profound shifts in bureaucratic culture in any of the 
Commonwealth jurisdictions which implemented FOI legislation during the 1970s and 
1980s: 

Governments have become more open; but this does not mean that they have 
acquired a ‘culture of openness’. It means only that the rules that govern the conflict 
over information have shifted in favour of openness, and that government officials 
(as a rule) recognise their ultimate obligation to submit to the rule of law.92 

113. A culture change towards greater openness is the long term aim, but the immediate 
priority should be a more effective and assertive enforcement of the law. The first year of 
FOI in the UK has demonstrated a shift towards greater openness in parts of the public 
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sector. We look to the DCA and the ICO to ensure that this shift continues and that public 
authorities recognise their obligations under the FOI Act - this includes taking all necessary 
steps to protect the integrity of the information which they hold electronically. 
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8 Conclusions and recommendations 

First year of FOI implementation 

1. It is clear to us that the implementation of the FOI Act has already brought about 
significant and new releases of information and that this information is being used in 
a constructive and positive way by a range of different individuals and organisations. 
We have seen many examples of the benefits resulting from this legislation and are 
impressed with the efforts made by public authorities to meet the demands of the 
Act. This is a significant success. (Paragraph 13) 

Requesters’ experiences 

2. Indefinitely delayed internal reviews conflict with the concept of the statutory 
response time in the Act. We note that the Commissioner has the discretion to begin 
his investigations when he judges that the complaints process has effectively been 
exhausted. We welcome the commitment he has now made to put pressure on public 
authorities to complete internal reviews more quickly. (Paragraph 24) 

3. Some public authorities are not recognising the circumstances in which they should 
apply the Environmental Information Regulations rather than the FOI Act. We 
recommend that DEFRA and DCA work together to prepare a shared code of 
practice for the EIRs and FOI. (Paragraph 31) 

Public authorities’ experiences 

4. Whilst central co-ordination of support and guidance to public authorities can cause 
problems if it is slow or too directive, we believe that when it is provided openly, it 
can be a valuable way of improving compliance. We recommend that the DCA takes 
a more active role in improving co-ordination and in disseminating advice from the 
clearing house more widely throughout the public sector.  (Paragraph 38) 

5. The National Archives has told us about the impressive range of guidance 
documents which it has issued but the evidence suggests that records management 
practices in some public authorities need substantial improvement. More proactive 
leadership and progress management of departments’ records management systems 
and compliance with the section 46 code is required. We note that the National 
Archives will, during 2006, make plans to assess authorities’ compliance with the 
section 46 code of practice and we look forward to the publication of their findings at 
an early date. (Paragraph 41) 

6. The National Archives has been monitoring implementation of Electronic 
Document and Records Management System in government departments in terms 
of progress against the Cabinet Office  targets for 2004. We recommend that it 
publishes a report setting out the extent to which those targets were met and the 
actions which should now be taken to achieve the benefits from EDRMS. (Paragraph 
43) 

7. Baroness Ashton’s attitude that adequate processes for the long-term preservation of 
digital records are in place contrasts with the views of the National Archives. Her 
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response to our questions does not accord with the widely recognised view among 
industry specialists that digital preservation of records is a complex and urgent 
problem to which no satisfactory long-term strategy has been found. Difficulties in 
accessing older electronic records could soon become a serious problem for 
government departments. There is a serious possibility that material over 10 years 
old will essentially be irretrievable in the near future and complacency about this is 
not acceptable. Plans are needed to handle the rapid and significant changes in 
technology and the inevitable degradation of storage media. National Archives and 
the DCA must take the lead in developing such plans. We will  monitor progress on 
this issue. (Paragraph 46)  

The Information Commissioner 

8. We heard evidence from requesters and public authorities who had waited months 
for the Information Commissioner to start investigating their complaints. Witnesses 
also gave examples where the quality of investigation and the information provided 
in the decision notice were inadequate.  (Paragraph 52) 

9. The  impression given by our witnesses was that the complaints resolution process 
was unsatisfactory during 2005, but we were pleased to note the efforts being made 
by the ICO to learn from its first year’s experience of a challenging workload in order 
to investigate complaints more efficiently. We are surprised that the need for 
additional resources was not identified earlier in 2005, before the backlog became 
such a problem, and we are not convinced that adequate resources have been 
allocated to resolve the problem, or that they were allocated early enough. The 
Commissioner has told us he will publish a progress report in September 2006. We 
expect this to provide measures of quality as well as quantity. We will use this report 
to monitor the success of the recovery plan and to assess whether further action by 
the Committee is needed. (Paragraph 62) 

10. We support the Commissioner’s decision to adopt a firmer approach to 
enforcement. We expect to see him use his full range of powers to improve 
compliance and reduce the delays being experienced by requesters. (Paragraph 68) 

11. We recommend that the DCA takes a more proactive role in ensuring that 
government departments co-operate fully with the Commissioner and provide him 
with the information required for his investigations, within the periods agreed in the 
Memorandum of Understanding. (Paragraph 69) 

12. We believe that to it is too soon to assess the role of the Information Tribunal process 
in detail, but the Commissioner has made some important points which should be 
considered at a later date.  (Paragraph 71) 

The role of the DCA 

13. The 20 day response deadline is a statutory requirement and not merely a target. The 
DCA, together with the Information Commissioner, must work to improve 
compliance with the deadline and raise standards so that authorities consistently 
provide a more timely response to requesters. (Paragraph 79) 
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14. Routine time extensions of up to several months undermine the spirit of the 20 day 
response deadline in the Act and reduce the benefits for requesters. We recommend 
that the DCA guidance be updated to reflect the Information Commissioner’s 
guideline that two months should normally be sufficient to reach a decision about 
the public interest and the Minister’s undertaking  that wherever possible all 
information should be disclosed within 20 days. We recommend that the DCA 
publish data to show how often and by how much this guideline is exceeded by 
government departments. (Paragraph 82) 

15. We recommend that the target times and actual time taken for internal reviews by 
government departments be included in the DCA quarterly published statistics. 
(Paragraph 85) 

16. The clearing house must comply fully with the letter and the spirit of the FOI Act, be 
openly accountable for its work and respond to any individual requests for 
information which it receives in full accordance with the Act. (Paragraph 91) 

17. We recommend that the clearing house publish quarterly statistics about its case 
handling so as to provide clear information about its role.  (Paragraph 92) 

18. We would be concerned if there were  cases where public authorities were spending 
weeks finding information. Since authorities may already include this time within 
their calculations of chargeable limits, we do not consider that it would justify a 
review of the fees regulations, but it would demonstrate a serious shortcoming in 
some public authorities’ records management systems. (Paragraph 97) 

19. We recommend that problems with ‘frivolous’ requests should be dealt with through 
the existing provisions in the Act. We do not consider that this is an appropriate 
reason for reviewing the fees regulations. (Paragraph 100) 

20. We see no need to change the fees regulations. There appears to be a lack of clarity 
and some under-use of the existing provisions. We recommend that the DCA 
publish the results of its internal fees review when it is concluded and that it 
conducts a public consultation before deciding on any change. (Paragraph 104) 

Relationship with the ICO 

21. We are not convinced that the relationship between the DCA and the ICO is 
working as effectively as it might. We are concerned that resource restrictions and 
staff salary constraints could limit the Commissioner’s performance as an 
independent regulator and recommend that other reporting arrangements be 
considered if the recovery plan does not achieve its stated objectives. (Paragraph 107) 

22. We see considerable merit in the Information Commissioner becoming directly 
responsible to, and funded by, Parliament, and recommend that such a change be 
considered when an opportunity arises to amend the legislation. (Paragraph 108) 
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Formal minutes 

Tuesday 13 June 2005 

 

Members present: 

Mr Alan Beith, in the Chair 

James Brokenshire 
David Howarth 
Barbara Keeley 
 

 Keith Vaz 
Dr Alan Whitehead 
 

 

Draft Report [Freedom of Information—one year on], proposed by the Chairman, brought 
up and read. 

Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1 to 113 read and agreed to. 

Summary read and agreed to. 

Conclusions and recommendations read and agreed to. 

Resolved, That the Report be the Seventh Report of the Committee to the House. 

Ordered, That the Chairman do make the Report to the House. 

Ordered, That the provisions of Standing Order No 134 (Select Committees (Reports)) be 
applied to the Report. 

Several papers were ordered to be appended to the Minutes of Evidence. 

Ordered, That the Appendices to the Minutes of Evidence taken before the Committee be 
reported to the House. 

[Adjourned till Tuesday 20 June at 4.00pm 
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Oral evidence

Taken before the Constitutional Affairs Committee

on Tuesday 14 March 2006

Members present:

Mr Alan Beith, in the Chair

James Brokenshire Julie Morgan
David Howarth Mr Andrew Tyrie
Jessica Morden Keith Vaz

Witnesses: Richard Thomas, Information Commissioner, Graham Smith, Deputy Commissioner and Jane
Durkin, Assistant Commissioner, gave evidence.

Q1 Chairman:Mr Thomas, Mr Smith, Ms Durkin, Taking a broader answer to your question, a lot is
talked about culture change, FOI being introducedwelcome. We are glad to see you back. Mr Thomas,

I think you anticipated you would be back in front to achieve culture change across central government
and the wider public sector. My judgement is thatof us when we discussed what it was all going to be

like before the legislation came into force, and we the culture is changing but has not yet changed. I
have indicated that most public authorities, wehave now reached the point when we are looking at

what has happened in the first year. I will ask Ms think, are coping, but, I am bound to say, there are
still pockets where there are some diYculties. SomeMorden to start.
government departments, and some other publicRichard Thomas: Indeed.
authorities, are in some cases, being somewhat
cautious, somewhat reluctant, perhaps even

Q2 Jessica Morden: What lessons have you learnt somewhat resistant to some of the demands of the
from your first year of implementation? new legislation. We saw the first year as a learning
Richard Thomas:Thank youMsMorden, thank you year for ourselves as an organisation and also for
Chairman. We are pleased to be here before you public bodies generally andwe tried to be reasonably
again this afternoon. May I introduce my Deputy, tolerant, reasonably non-confrontational trying to
Graham Smith, and my Assistant Commissioner help public authorities get it right. A lot were
Jane Durkin. I think a mixed message comes out of struggling, certainly in the early months, to
the first year. I would want to communicate to the understand the implications—and I think we have
Committee that FOI is working. The Freedom of resolved that we must be considerably tougher in
InformationAct really hasmade a significant impact some respects as we go into the second and third
across the whole of the public sector. There is little year. We have already started to show some signs of
doubt in our minds that most public authorities are how we can be tougher using the range of tools at
taking the issue very seriously and the majority do our disposal. We were speaking at a conference in
seem to be coping. We conducted some research CardiV this morning on this subject, and one of the
ourselves, which we have sent to the Committee in messages we are communicating to a wide range of
advance, “FOI One Year On”, and in that research public bodies is that no public body can assume that
we set out the experiences, the attitudes and the business is as usual. The way things were done pre
reactions of a good cross-sample of public 2005, has been changed fundamentally by the Act
authorities. It is being used heavily.We estimate that itself. I am sure you will want to ask us some
over 100,000 requests were made in the first year. questions in a moment about the work of my own
No-one knows the exact figure. It could be as high oYce, and we will be happy to take those as they
as 130,000, but large numbers of requests are being come forward.
made, and I find it very reassuring that the majority
are coming frommembers of the public. It is not just,

Q3 Jessica Morden: You have had your learningas some had predicted, themedia or pressure groups;
year and you are going to get tougher next year.members of the public are heavy users of the Act. A
What practices and procedures do you plan to put invery wide range of information is now coming into
in the future in order to cope with some of thethe public domain which would not have been
problems that you have had?disclosed without freedom of information. I would
Richard Thomas: Perhaps I can say a bit more aboutbe happy to elaborate, but we have got material here
our own handling of case-load. I am not suregiving many examples of disclosed information

which has been, for example, recorded in disclosure whether your question was directed at that or
directed at the wider questions about putting morelogs of individual public authorities or reported in

the press. We have got many examples of pressure upon public bodies. We have got a very
active programme of giving guidance, and some ofinformation which is being released. So I would say

there have been real benefits for the users, both that guidance will now be updated, but, also using
our powers, we have the power to servewhat is calledindividuals and organisations making requests.
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14 March 2006 Richard Thomas, Graham Smith and Jane Durkin

an “information notice”. Where a public authority the issues before we can make a decision. That has
been one of the problems which we havehas been rather slow at sharing the information with

us, we can serve an information notice requiring us, encountered over the last year.
and us alone, at that stage to see the information.We
have served seven of those quite recently. Moving Q6 Jessica Morden: Do you think that is because
forward, we have the power to serve an enforcement there was not enough advice given to the public
notice where a public authority, if you like, is initially about how to formulate their appeal? Could
systemically not fulfilling its responsibilities, and we I ask what kind of advice you have publicly made
can also serve a practice recommendation. There are available to people in order to go through the
not many teeth behind a practice recommendation, process?
but it is, if you like, potentially an instrument to Richard Thomas:We have put guidance out in terms
highlight where a public authority is not getting it of how to make a request and what the issues are.
right. We are also making a lot of reforms inside our The Act is very general in its requirements. The Act
own organisation in terms of speeding up the does not allow us or anyone else to be prescriptive as
handling of our own case-load. Would you like me, to how a request is formulated. In general terms, we
Chairman, to go into that in more detail? have given guidance. There is material on our

website, we have putmaterial out and theDCAhave
also put material out. We did not engage in high-Q4 Chairman:We can go into more detail later, but
profile advertising. In Scotland there was someare you not having to move people from all this
television advertising, but we deliberately did not goguidance work to deal with your backlog of cases?
down that sort of road because we knew there wasRichard Thomas: Indeed, that is one of the anxieties
going to be a very busy year during 2005, and,I have, Chairman. I am very glad you have picked up indeed, it was a very busy year, and, frankly, if moreon that. We are having to cope with a very and more requests had been generated by a high-demanding case-load, both in terms of quantity and profile advertising campaign, I think that wouldin terms of the quality and the diYculty and the have made it very diYcult.

complexity of the work, and some of the very short-
termmeasures we have been taking in the last two to

Q7 Chairman: I do not think that was MsMorden’sthree months has been to move people across from
question. She was asking about incorrectlyour promotion and development side to complaint
formulated appeals.handling. The more we are under pressure to move
Richard Thomas: I was going to come onto that,staV into complaint handling, I have to say
Chairman, dealing both with requests to publicstraightaway, the less we can do by way of
authorities and then complaints to us. The appealpromotion and guidance.We did an awful lot, which
goes to the tribunal. It is a complaint which comeswe shared with the Committee, over a year ago,
to us. Again, there is no prescribed way in which aduring 2003/4. I think we feel pretty proud of what
complaint comes forward. Simply, under section 50we achieved through our guidance programme, and
of the Act, anyone can make a complaint to thethat, I think, did prepare large chunks of the public
Commissioner that the public authority has notsector for the implementation of the legislation, but
dealt with their request in accordance with thethe more that we are losing staV from that side the
requirements of the Act. One of the changes weless we can do.
introduced during 2005 was to introduce a
complaint form. This is not statutory. There is no
explicit legal power to do that. We thought it wouldQ5 Jessica Morden: Can I take you back to the
be helpful to publish a form to help people to narrowappeals that you received last year. Why do you
down the issues, to state the bare facts of theirthink so many of them were incorrectly formulated
complaint and the circumstances, so that both theywhen they got to you?
and we could get a better grip on what the issuesRichard Thomas: One of the issues that we have
were.come across is that perhaps the complaints did not

come to us as neatly packaged as we might have
expected. We had perhaps expected that once the Q8 Jessica Morden: What steps do you think you
request has been made to the public authority, once will make in the future to make it easier for
it has been through an internal review, both the applicants to understand how they can enforce
requester and the public authority would knowwhat their rights?
the issues were and would present them to us, if you Richard Thomas: In terms of dealing with my oYce,
like, as a package which we could investigate quite we enter into a dialogue much faster with the
quickly and make decisions quite quickly. I am complainant. We have enlarged the functions of our
bound to say that both the way in which many case reception unit, so we have a much stronger
requests have been articulated, the way in which triage system when complaints come in. We
complaints have been brought to us and the communicate with the complainants. Quite a lot of
responses of the public authorities has been a great the complaints were incomplete—we did not have
deal less tidy than we might have expected, and we suYcient information to proceed. We are now
have had to spend quite extensive time inmany cases substantially faster than perhaps we were in the first
investigating the circumstances ourselves and six months of last year in going back to the
communicating with the public authorities to find complainant and saying, “In order to proceed with

this case you have got to provide furtherout what the issues are about and then crystallising
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information.”We are trying to be as user-friendly as knew there would be a need to update it in the light
of the cases as they come forward—and the cases inpossible in getting that information into our system

so that we can progress the case as fast as possible. the pipeline are addressing that, but I would resist
any suggestion that we did not put enough guidance
out in the run up to the Act in January 2005.Q9 Jessica Morden: A large proportion of the

decision notices which you published in 2005
Q11 Mr Tyrie: I want to come back on a point youconcern non-compliance of authorities upon
made in response to the Chairman.Did I understandprocedural grounds. Why do you think that is the
you correctly to say that you have had to movecase? Can you give some examples of what went
people from guidance work to complaints workwrong?
because of the volume of appeals?Richard Thomas: Procedural cases are largely those
Richard Thomas: Indeed, and we may have to dowhere there is a dispute as to whether or not the
more of that.information is held by the public authority, and,

secondly, about delay in responding to requests for
information. On the delay side, there has been a less Q12 Mr Tyrie: Was that volume of appeals

unexpected?than satisfactory performance on the part of some
public authorities and we are trying to address that Richard Thomas: The volume running for the

financial year is about 14% higher—we predictedto speed up the process generally and, as you say,
some of our decision notices have addressed the 2,250 for the year and we think that by the end of

March it is going to be closer to 2,600. The volumesquestion of delay and identified that they have been
slower than they should have been in dealing with are higher, 14%, perhaps as much as 20% higher.
the request. In terms of disputes about whether the
information is held or not, that is actually quite a Q13 Chairman: That is not a very big diVerence.
diYcult territory. Many of the complainants were Richard Thomas: It is not a huge diVerence.We were
absolutely insistent that the public authority must not badly out in our forecast. What I would say, Mr
hold the information. The public authority denies Tyrie, is that the complexity and the lack of tidiness,
that. It says either, “We have never held the which I mentioned toMsMorden earlier, were more
information”, or, “Perhaps we did hold it but it has demanding thatwe had expected. Each case, in other
now been got rid of, disposed of”, in some cases words, taking substantially longer than we had
many, many years ago, and proving a negative in anticipated, but, because cases are taking longer,
this situation is diYcult for all parties concerned.We because they are complicated, because they are
do probe some of the cases to find out the demanding, they are taking longer than I am
circumstances, if the argument being put forward by comfortable with, and we have made many
the public authority is plausible. If they can show responses, but part of the response has been to move
that they have got a record of its destruction, if they people. We have moved, I think, five or six people so
can show that they have got a good reason for far across from the promotion and development side
disposal, if they can show that similar to complaint handling.
documentation has been disposed of in accordance
with their records management policies, then we are Q14 Mr Tyrie: It is a bit worrying because you said
more likely to accept it than if we get a rather that you would need to respond to the volume of
muddled or inconsistent response from the public complaints when you came before us last year. You
authority. correctly predicted the volume of complaints, even

though you said it was extremely diYcult to predict.
I have got your predictions here, which were thatQ10 Jessica Morden: Do you think some of the

problems with the public authorities could have there would be between 1200 and 3,000 and the out-
turn has been pretty much exactly where you said itbeen ironed out if clearer advice had been given at

the outset? Do you think there is an argument for was going to be, and yet, for some reason, your staV
do not seem to be in the right slots to be able to cope?giving more information, guidance and more

training? Richard Thomas: I would not draw that conclusion.
I would say that the first year has been considerablyRichard Thomas:With respect, I do not think so.We

had some exchanges with this Committee at the end more challenging than we would be comfortable
with. I amnot comfortablewith the fact that we haveof 2004 and I think that we were proud of the

guidance we had been giving, and, to a certain a backlog at the moment, and I can say few words
about some of the measures that we have taken toextent, public authorities were suVering a bit of

guidance fatigue, almost too much information deal with that. As things stand, at the end of
February we had received 2,843 cases, we havebeing published. If I can just give you the figures in

terms of the amount of guidance we have put out: 29 closed 1,507 but we have got something like 1,500
live cases at the moment. We have a backlog ofawareness guidance notes, three casework advice

notes, six general guidance notes, 11 still in the about 700 cases. It has gone down since the paper we
put to the DCA at the beginning of the year. We arepipeline, so covering a very broad spectrum. I have

got a full schedule if you want to see the schedule of making improvements. We have put in place a
recovery plan. There are a number of elements toall the guidance notes, but we did put a lot of

guidance out and we have not had anyone say to us that. As I mentioned earlier, we have substantially
strengthened our case reception arrangements. Wewe have not hit the main targets, as it were. We see a

need for some updating of our guidance—we always are looking far more closely, when a case comes in,
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as to whether it is eligible, whether it has been we are dealing with and we have to ensure that our
staV are very quickly getting up to speed in terms ofthrough the internal review process, whether all the

information we need is complete, whether there has what the issues are. We had the problem, which this
Committee identified, the so-called “Big Bang”been suYcient contact with the public authority. I

have mentioned the new complaint form we have problem of 115,000 public authorities all starting at
the beginning. I think my predecessor and myselfintroduced. We have substantially increased our

case management, so we are looking to prioritise had expressed reservations about this. It was a done
deal and I had to accept the Government’s line oncases more. We are moving away from a cab-rank

principle, dealing with cases on a first come first that, but my personal feeling is that, rationally, one
might have started a little more incrementally ratherserved basis, and we are now looking at the cases by

reference to greater prioritisation. We have than having the “Big Bang” of every public
strengthened the senior staV. Jane Durkin, my authority starting at the same time, and this
Assistant Commissioner, has been moved into this Committee picked up on the same point in its last
area as from November. I have mentioned the staV report. I have mentioned the fact that quite a few of
transfers. I have also had to take some locum the complaints are not as fully or well presented as
lawyers onto my staV on a temporary basis to help we would like. We have had quite protracted
us out. We have taken the decision to cut down the correspondence for some public authorities,
number of academic cases we deal with, those cases sometimes through the need for them to get more
where, in theory, we are able to criticise a public familiar with the legislation, in other cases perhaps a
authority for breaching perhaps a procedural bit of foot dragging on the part of public authorities.
requirement but the information has been disclosed, Complexity, factually and legally, is a challenge. It
and, therefore, although it may have been late, we has taken us and taken public authorities quite some
see no useful purpose in serving a decision notice. time to get to grips with the situations. In the last few
Moving ahead, at the moment we have a firm of months we have been churning out decision notices
consultants, PA Consulting, who are looking more quite regularly, and, if you look at the detail of some
closely at some of the ways in which we do things, of these, you will see how complex and demanding
and I can anticipate that there will be further some of them are. Quite regularly now a decision
changes in our structure, in some of our processes notice has to run to 10, 11, or 12 pages of quite close
and in the way in which we manage performance. I analysis before we can reach a conclusion on a
would say, though, that we have done pretty well in particular point.
the last three or four months. In October we dealt
with 144 cases, in November 117. As a result of some

Q16 Mr Tyrie: I was a little worried by another ofof the changes we introduced in the autumn, the
your replies when you said that your staV are notcases went up to 240 in December, 180 in January,
familiar with the departments that they are257 in February, and so our performance is
monitoring. You are recruiting people with an eye toimproving and we are getting to grips with the cases
trying to obtain staV who are familiar, I hope, withmuch faster than perhaps in the first part of 2005.
the departments they are trying to monitor.Equally, and I would like to say more about this
Richard Thomas: By and large that is not an optioneither now or later on, we do think that we do not
which is open to us, because most of my staV arehave suYcient resource. We have put a bid into the
based inWilmslow outsideManchester and very fewDepartment for additional resource. Again, I can
come from aCivil Service background. In any event,elaborate that point now, Chairman.
I do not think that we could expect to have thatChairman:We are going to come back to that.
many civil servants populating my oYce. ThereMr Tyrie: You said it was going to be extremely
would be questions about how independent wediYcult to predict the number of appeals when you
really are. We have some people from local—came before the Committee in 2004. You have

predicted it correctly, and yet we have a backlog,
plus a public expenditure bid. It does seem a bit

Q17Mr Tyrie: Ex civil servants. Is not this a lacuna?curious?
If you are going to be a game-keeper, is it not a good
idea at least to have some familiarity with the main
highways and by-ways used by the poachers?Q15 Chairman: You are obviously a lot better at
Richard Thomas:Of course it is, and I entirely acceptpredicting than you are at preparing for the situation

you predict. that. I myself have worked in the public sector in the
past, as have some of my staV. I am saying that notRichard Thomas: I think all of us knew that we were
all of our staV can have that sort of background.Wein diYcult virgin territory. We had to recruit largely

brand-new staV to get to grips with this. Some of the also have quite severe constraints on our head count
and also on the salary levels which we can pay tostaV did not arrive. We did not want to have staV in

place before the implementation, but some of them staV. We have had to have quite a few staV coming
in. The two main grades of staVwe are recruiting fortook a bit longer than we had expected to arrive, so

we had a bit of a slow start. There was quite a surge complaint handling, at one level the starting salary
is £15,000 a year, for the other grade the startingof cases in the early part of 2005 when cases were

coming in as we were getting our staV up to speed. I salary is £25,000. You will not get very many people
at those sorts of salaries who have got extensivedo have to emphasise how diYcult it can be for our

staV to get to grips with the cases. We are not experience of working inside the public sector at a
senior level.familiar with the workings of the public authorities
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Q18MrTyrie:You seem to havemoved from saying Richard Thomas: I think there is a range of reasons.
Grahammay want to elaborate on some of the thesewe have got staV in the wrong slot to saying that

some staV are not yet trained up and you are now in a moment. Where they are giving us a good story,
they are saying, “We need to contact some thirdfinally saying we have got the wrong staV?
parties”, “We need to seek legal advice”, “We haveRichard Thomas: No, not at all, Mr Tyrie. I am
gone to counsel on this”, then I think we can be agiving you some of the factors which we have had to
little more tolerant than if we think they are justdeal with. There is no single answer to why we have
letting it go to sleep or they are not on the case. Atbacklogs, nor is there a single answer to what we are
our conference this morning we were hearing aboutdoing about it. I am trying to give you a range of the
a couple of cases where key staV had gone onfactors and the situations and, indeed, what we are
holiday, and we are making it clear that is notdoing about it.
acceptable. They have got to keep the pressure on. If
we think they are trying, then we will be less

Q19 James Brokenshire: Let us move on to the draconian than if they are not trying.
public authorities that you have to deal with. Are
you satisfied with the level of compliance with the

Q21 James Brokenshire: It does not sound as if 25%20-day statutory time limit?
of the cases would bewhere they are going to counselRichard Thomas: Yes and no. We have seen public
or seeking detailed legal advice on this sort of thing.authorities meeting the targets, and there is quite a
Richard Thomas: I am not suggesting that. I amgood track record with some public authorities of saying that is one of the examples. Having said that,having a high proportion of their cases which have I think quite a few public authorities, particularlybeen dealt with inside the 20 working days. I think those nervous about disclosing information whichyou have had a submission from the BBC which they do not really want to disclose, are looking

claims a good record on that front and other public deeply into the exemptions, looking at the various
bodies are doing likewise, but in other situations we grounds on which they do not have to disclose the
have seen public authorities struggling to meet the information, and that, I think, is causing some of
statutory limit. In other cases, where they are the delays.
considering public interest considerations, they are
entitled to take a reasonable time beyond the 20

Q22 James Brokenshire: But would you accept thatworking days, but there have been examples where
there is value in information being provided quickly,that has been really quite seriously extended. In
and if information is not being provided quickly thatpreparation for my session with you this afternoon,
that can reduce its impact, can reduce the invaluableI asked my staV to give me details of some of the
nature of the information that is provided and thatdelays they have encountered and I have got 31
therefore delay and prevarication is going to be aexamples here, 17 of which relate to central
very useful tool in the armour of somebody whogovernment, where there has been greater
does not want to give it?prevarication than we are comfortable with. To give
Richard Thomas: I recognise entirely thatyou some examples: “They needed to seek the view
information, if I can coin a phrase, can be aof the Minister, “Slow at responding and missing
perishable commodity, and it is taking longer thandeadlines for response”, “We had to chase up”, “No
some public authorities should be taking in dealingfurther contact from this department to date”,
with requests, it is taking my oYce longer than I am“Attempts to move things along have drawn a total
comfortable with. I am coming clean this afternoonblank”. That is why I said we are now toughening
in saying that we know we have got to both improveour act; we are now using our powers to chase these
our performance, andwe have been doing that in theup.We were quite tolerant in the first year.We knew
last three or four months. We can do furtherthat everybody was getting up to speed. I
improvements but we need more resource as well,deliberately did not want to choose a
but, yes, information can be a perishableconfrontational approach either with Whitehall commodity. Equally, I think it is unrealistic todepartments or with other public authorities, I expect this always to meet what I might callwanted to get them gradually into the swing of journalistic deadlines. A lot of the information hasdealing with it, but now we recognise that there have never seen the light of the public domain before,

been longer delays than are acceptable in some areas there is a nervousness across both government
within various parts of the public sector. departments and other public authorities about the

extent to which they are being required to release
information and I think it is the incrementalQ20 James Brokenshire: It is interesting that you
approach rather than a sudden dramatic changefocus on central government: because I think the
overnight.statistics show that central government itself is only

satisfying the 20-day time limit in 75% of cases. Do
you think that they should be setting targets for the Q23 James Brokenshire:What do you think needs to
compliance themselves, or what more do you think be done to improve compliance?
they should be doing, given that you have already Richard Thomas: I think it is more of the same in
told us of the fulsome guidance notes and the steps terms of public authorities recognising that this Act
that you have already been taking. It does not sound is here to stay. In my judgment we are country
as if it is a lack of information that you are number fifty something in having freedom of

information laws. We have been perhaps slow toproviding; it is a lack of response on their side.
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have a freedom of information law in this country. information. Only 3% told us it is a bad thing, and
that is a pretty small number. We are trying to use aNow we have got it I think it is here to stay, and I

think people are coming to terms with what I said carrot and stick approach. Answering your
question, we are using as many carrots as possible,earlier—it is no longer business as usual—that

public authorities are perhaps changing the way in trying make it as easy as possible. It was said this
morning, there are big sticks in our armoury. Wewhich they do business. As far as possible, I think,

most are seeking to be genuinely open. I use the need to demonstrate those and use them on
occasions, andwewill be doing so increasingly as thelanguage of enlightened self-interest quite a lot, and

I think most public bodies see the merits of being year goes forward.
more accountable. They want to build trust with the Graham Smith: Could I add something to try and
general public and with other stakeholders, they further answer the question that has been put. One
want to be as open as possible, but sometimes there of the things that we are trying to convey today is
will be embarrassing information or sensitive that there is a very mixed picture across the whole of
information, and those are the areas, perhaps the public sector. I would not go so far as to say there
particularly at central government level, where it is is not an awareness problem. There is not an
taking longer than anyone should be comfortable awareness problem in central government.
with. Using this occasion this afternoon and other
occasions in the last two or three months, we are

Q27 James Brokenshire: It is just a compliancesending out the signal that we will be tougher. You
problem in central government eVectively?ask me about what more can be done to secure
Graham Smith: That is a diVerent issue, but, givencompliance, we will be using our powers to serve
that we have got 115,000 public authorities coveredpractice recommendations and enforcement notices
by this legislation, some of which are very small,increasingly after that first, if you like, learning year.
there has been a major exercise that we have been
going through as we have investigated some of theQ24 James Brokenshire: Certainly up until complaints because we have received complaintsNovember of last year you had not served any
where it has quickly become apparent that the publicpractice recommendations at all?
authority has not been fully aware of itsRichard Thomas: That is still the case. We have still
responsibilities. Some of these are small parishnot served any.
councils, they are NHS trusts, they are individual
health centres, they are primary schools where

Q25 James Brokenshire: Do you feel that you somebody has tried to exercise their rights under
perhaps should have been a little bit firmer in this freedom of information, and, clearly, the public
first year because of this 25% lack of compliance by authority has been a bit surprised. In dealing with
central government? the complaint we have been taking those public
Richard Thomas: I would say that the priority of the authorities through the process of freedom of
first year has been getting to grips with the information and making them aware with a view to
complaints. The complainants, understandably, trying to resolve the complaint at the local level. I
want us and public authorities to respond as quickly think it is important to recognise that the Act is
as possible, so the priority for the last 12 months has designed in such a way that the request for
been very much dealing with the complaints as they information is made to the public authority and that
are coming in, learning how to do our job and is really where things should be resolved, if possible.
making sure we are doing that job as quickly as We do have to get involved and wield the sticks in
possible. cases where there is blatant non-compliance, but all

I am trying to do is balance the picture by saying we
Q26 James Brokenshire: To be clear in terms of the have had a number of cases where we have been
actual information side of things, it is not awareness; educating the public authority as we have gone
it is non-compliance and excuses, if I can put it like along. We have always said that we would not be
that? tolerant of wilful non-compliance, and there have
Richard Thomas: I think that is broadly right. Our not been many cases where we have seen wilful non-
survey indicates that the vast majority of public compliance. I think we have seen more cases where
authorities are aware of the legislation. I think the there is a need for greater awareness and greater
figure is 98% of public authorities said they were understanding of the full nature and extent of the
aware of the implications of the legislation, 66% public authority’s responsibilities.
were very aware. What is quite interesting is that
research does indicate that 81% of public authorities

Q28 James Brokenshire: From your answer, Mrwe questioned in our survey said that freedom of
Smith, you obviously have come across cases whereinformation was a very or a fairly good thing. I am
there has been wilful non-compliance. Why haveextremely encouraged by that sort of feedback. We
you not used the stick in those circumstances?could have seen people saying, “No, it is a burden. It
Graham Smith:We are starting to. I do not think weis something we do not welcome. It is a problem”,
have seen many cases where there has been wilfulbut 81% are saying it is a fairly or a very good thing,
non-compliance, but we are starting to see someand that figure rises to 86% for larger public
patterns emerge, and they have been referred to inauthorities, which will include most of theWhitehall
our written submission, issues where perhaps thedepartments, and they recognise the benefits in

terms of increasing trust, releasing more public interest test extension is used very often and
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accumulatively to extension the period of time Q32 James Brokenshire: Is that the sort of situation
where you would issue a practice recommendationwithin which the public authority has to respond to

the complaint. or something like that?
Richard Thomas: That is exactly where we might
come down in the future. It is right to recognise thatQ29 James Brokenshire: But we have waited a year.
in that first year it was new territory for everybody.It is a year on and you still have not used your
Public authorities were dealing with some boundaryenforcement powers. Are we going to be here in
testing cases and needed to really seriously thinkanother year and you still have not used them?
about how the Act was going to apply. After the firstGraham Smith: We have used our enforcement
year, we are now into the second year, I would notpowers. The decision notice is the first step in our
expect to see that sort of time being taken on thoseenforcement powers, and failure to comply with a
sorts of cases again. I hope I am sending a very cleardecision notice is a matter of contempt of court. We
signal that where public authorities are taking anhave not had any obvious case of wilful compliance
excessive time to consider the public interestwhich has gone down that route, but we do have also
considerations that will not be acceptable. We arean appellate tribunal which sits above us, and, where
working towards giving more explicit guidance. Ia public authority is reluctant to accept our outcome
cannot create law on this front, but what I have beenthrough a decision notice, then they can exercise that
saying increasingly informally, and perhaps we willright of appeal, and they are doing so. I do not think
find ways of saying it formally, is that two monthswe can draw too many conclusions from the first
ought to be quite long enough for anybodyyear.We have recognised and acknowledged that we
to go through a weighing of the public interestneed to and will use our strong enforcement powers
considerations.and the sticks in cases where there is a pattern

emerging of wilful non-compliance, but those are
very exceptional at the present time, and we are Q33 James Brokenshire: Another period of delay,
pursuing those. I am saying that we need to do that and I know this is an issue where you have also
more in the future, but there is quite a long process, turned down the complainant when they have gone
going from the initial request through internal on to complain to you, is where the internal review
review, complaint to ourselves and then an appeal to process—in other words the procedure that is
the tribunal, and we need to get a pattern emerging adopted within the authority itself—has not been
before we can use our strong powers such as followed through. In relation to this whole process
enforcement notices. As yet, as I said, we have not of internal review it is an easy argument to put up:
had to instigate any contempt of court proceedings “Oh, it is all in our internal review process”, and yet
for refusal to comply with our orders. we are nine months down the track and it is still in

the internal review process and has not come out
again. How can you practically do somethingQ30 James Brokenshire: On the specifics of the 20-
about that?day statutory period, are you happy that that is the
Richard Thomas: I think you are right to raise that.right length of time. In other words, that over the
It is an important point and one that concerns me,course of this year 20 days is the right time-period
as I am sure it concerns you. It is not a statutoryrather than any other time-period?
process in the same way as it is in Scotland. InRichard Thomas: It is 20 working days, but I have no
Scotland there is a mandatory internal review on thereason at all to suggest that is inappropriate. I think
face of theAct.What the Act says in theUK, theActthat is the standard set down for public authorities
which I am responsible for, is that, in eVect, theon the face of the Act. As my colleague Graham
interaction of section 50 of the Act and the Code ofSmith has said, there are situations when that
Practice is that normally wewould expect an internalcan be extended, particularly in public interest
review to be undertaken by the public authorityconsiderations. I think the area I ammost concerned
before we start to deal with the complaint.about, frankly, is where perhaps they come to us and

ask for an extension or another extension. We have
been fairly tolerant. We will be being less tolerant as Q34 James Brokenshire:Would you like to see that
we go further forward. more Scottish style of approach adopted? Would

that help you in terms of dealing with your business?
Richard Thomas: I do not think we are currently inQ31 James Brokenshire: Let us explore that a little

further, because obviously one of the reasons why the business of suggesting revisions to the Act itself,
but that will be on my shopping list, something indelay can occur is if this argument of public interest,

the public interest test, is raised. What is your view that area to perhaps create a tighter mandatory
requirement for internal review. I think it is a healthyon the length of time currently being taken by

authorities when they run that public interest stage to have amore senior review of a case inside the
public authority, because one could understandargument?

Richard Thomas: In some situations they will need perhapsmore junior staV are dealingwith it and then
it does need to be taken to a more senior level forthe time, but I am increasingly sceptical they need as

much time as they are taking. We have got one review; but I think, were it to be made mandatory,
there would have to be quite strict time limits. Weexample where I think they required six extensions

of time, and I am not prepared in future to let my are having to work with rather general language at
the moment, and I think I would want to see thestaV have that degree of tolerance towards a public

authority. same approach to time limits as exist for requests in
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the first place. So, yes, the answer is we would like to Richard Thomas: I think Graham has a couple of
examples of those. I mentioned earlier moving awaysee a tighter control there, but, equally, where we feel

that we are being spun a line by a public authority, from the cab rank principle, first come first served,
with which we started. We tried to be equitable inwe think that they are not actually pursuing the

internal review as fast as they should be, then we will our treatment of everybody, saying no one deserved
any special favours. I think with hindsight, that wasdo our best to put more pressure upon the public

authority to speed up their act. not the best approach and now we are prioritising
cases. We have got various criteria. They include: is
it setting a precedent? Can it be grouped with otherQ35 James Brokenshire: Is this again an area where
cases? Is it an important point of principle? One ofa practice recommendation would be appropriate?
the criteria is: is there a special reason of timeliness?Richard Thomas: It may be, but please do
If there is some pending legal challenge, or anunderstand—and this goes back to the questions
appeal, or something of that nature, we will do ourthat were put earlier by Mr Tyrie—we have very
very best. It may not always be easy to meet thoselimited resources to do this. I am having to put large
demands, because some people want thenumbers of my staV into complaint handling. The
information very quickly indeed, but Graham maymore we move staV into complaint handling the less
want to say a little more about that.we have for the enforcement policy and guidance
Graham Smith:We are trying to identify those cases.area. We are very stretched.
Obviously we are dependent on what the
complainant tells us, but where they make it clear on

Q36 James Brokenshire: But, as you can appreciate, the face of the complaint then we are, through
if people put in an application under a Freedom of having a more assertive case reception process, able
Information Act inquiry a year go and they are still to identify those issues and to respond to them
sitting here a year later without that information, positively. I can give one example where somebody
they are going to be quite frustrated to hear from involved in the work of a local authority wanted
you, “Sorry guys, there is not a lot we can do about some information about housing stock in time for a
it. We have not got the resources. Therefore it has ballot for an ALMO. Clearly there was a timescale
not got the teeth to actually bite on this authority to for that and they needed that information, and so we
do something about it”? were able to respond positively to that complaint
Richard Thomas: I hope that is not the message we and investigate it with all speed. I think we are
are conveying to you is afternoon.We are not sitting having to draw something of a line between a
back. We are certainly not complacent about the situation like that, where I think it is entirely right
situation. We have got a double target in this area. and proper that the Act should be used and we
One is to get individual complaints resolved as should give some priority, as opposed to a case
quickly as possible so that people are not sitting where perhaps there is a court case pending and
there feeling frustrated, but also using our more there are actual rules of discovery already within the
general powers to put pressure upon public framework for the handling of the legal case and
authorities to speed up their performance generally. people trying to get information to support their
The emphasis in the first 12 months has been court case through FOI is almost complementary or
primarily on getting the complaints through as additional to the process.
quickly as possible.Wewill still be doing a lot of that
for the next 12 months. There is no doubt of that. Q39Chairman: So they have an alternative resource.
What I am saying is that, to the extent possible, we Graham Smith: That is right. We are trying to be
will be using our formal powers to improve quite careful, but, yes, we are trying to be sensitive to
performance at a more general level. those people’s needs.

Q37 James Brokenshire: On this issue of internal Q40 Keith Vaz: Mr Thomas, you must be very
review, you will therefore be issuing more and disappointed about the level of delays and the
clearer formal guidance in addition to the 23, or problems that are occurring?
however many other guidance notices you have Richard Thomas:Yes,MrVaz. I amnot comfortable
issued, on this as to what you regard as reasonable with the fact that we have delays inside my oYce,
and acceptable in terms of the time taken and the and I am being straight with the Committee that we
procedures to be adopted. recognised the problem as it was emerging in the
Richard Thomas: I have indicated already that, autumn of 2005. We had an unfortunate long-term
without making it a formal requirement, because absence by one of my assistant commissioners who
legally I cannot do that, I am indicating that in my was away on sickness leave for quite along time.
judgment two months should be long enough for That, I am afraid did not help the situation.
public interest considerations.

Q41 Keith Vaz: How long was your assistant
commissioner away for?Q38 Chairman: Do you have any special provisions

for or way of dealing with those cases where the Richard Thomas: It was developing week by week,
but about two and a half, three months at quite acomplainant can show that there is a time limit on

his need for the information? For example, he may critical time. I am not making excuses. That was a
factor, but it is not something which I am using tohave a matter coming to a tribunal or a public

inquiry or something like that? duck away from the responsibility of all of us to get
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on with this. We recognised the problems as they Q45 Keith Vaz:When did you put in the bid?
Richard Thomas: The 6 January.1were emerging in September and October. I have

mentioned the recovery plan. My colleague, Jane
Durkin, can tell you more about the plan which we Q46 Keith Vaz: This year?
put in place at that time. We recognised some of the Richard Thomas: This year.
changes we could make in the light of experience. I
am proud to say that we are a learning organisation Q47 Keith Vaz: How much was it for?
and we learned from those early months when we Richard Thomas: £1.13 million.
were in complete unknown territory.

Q48 Keith Vaz: Is that the excess?
Richard Thomas: That is additional resource we are

Q42 Keith Vaz: Of course. This was a new seeking for the next financial to clear the backlog.
organisation implementing a new set of legislation.
We ask these questions not to have a go at you, to Q49 Keith Vaz: At the moment you have got how
get at you; we want you to succeed. That is why we much each year?
are having this inquiry and looking what has Richard Thomas: The baseline funding is £5.0
happened over the last year. Do you think any of million.
your activities were curtailed as a result of the lack
of resources that you alluded to earlier on? Q50 Keith Vaz: You want an extra million?
Richard Thomas: I will say a bit about it, if I may,Mr Richard Thomas: £1.13 million for the first financial
Vaz. We have put in place the recovery plan which I year to clear that backlog.
mentioned, and that has produced some worthwhile
improvements as we are moving forward. I am Q51 Keith Vaz: You put this bid in on 6 January?
proud of the quite considerable improvements in Richard Thomas: Yes.
performance.

Q52 Keith Vaz: Have you heard from the
Department for Constitutional AVairs?

Q43Keith Vaz:Do you think the resources you have Richard Thomas: I received an email yesterday.
got at the moment are enough?
Richard Thomas: No. I am going to explain in a Q53 Keith Vaz: I wonder why you received an email
moment why I think they are not enough, but I also yesterday. This is our experience with the
want to emphasis that I am not saying that more Department for Constitutional AVairs. Was it a
resource by itself is the full answer.We recognise the friendly email? Have they given you the money?
need for improvements, we have started to improve Richard Thomas: I think it is best if I read out the key
and have made some worthwhile improvements. We sentence: “I can confirm that we will provide
can do a bit more as a result of the changes we will additional funding for 2006–07 but the exact

amount will be determined in the light of yourmake over the next two or three months. This
business plan and targets and the eYciencyCommittee, from our point of view, is not quite the
programme which you will be introducing.”ideal timing. We are right in the middle now of

considering some structural and procedural changes
going a step-change further. What we are clear on is Q54 Keith Vaz: That sounds terribly clear, does it

not?that those changes will enable us, as long as the
Richard Thomas: I think it is for the Committee tovolumes stay within our predictions, to get to what
draw conclusions, but I have met the Lordwe call a “steady state”—in other words, as many
Chancellor twice in recent months. I have metcases going out as are coming in—and, if we are
oYcials.making those changes, we are comfortable we can

achieve that. Where we are not comfortable and
Q55Keith Vaz:On 6 January you put in your bid forwhere we do need more resource is dealing with the
an extra £1.13million.Yesterday, the day before youbacklog.We have got about 700 cases nowwhich are
give evidence to the Select Committee, you get anwhat we call in our backlog, and that is where we
email from whom?need the additional resource. The DCA (the
Richard Thomas: From the Head of InformationDepartment forConstitutional AVairs) provides our
Rights Division at the DCA.resources.

Q56 Keith Vaz: Saying, “We will give you more, but
we do not know how much because we have to lookQ44 Keith Vaz:You are going too fast here, and you
at whatever plan you have to make”?are not allowing me to come back and ask you some
Richard Thomas: What I am being told is that thequestions. We all accept there is a backlog. You say
Department is under considerable financialit is about 700 cases. How much more money do
pressures.you need?

Richard Thomas:We put in a bid to the DCA for the
1 Note by witness: The original bid was submitted to the DCAfinancial year starting on 1 April 2006. That was
on 22 November 2005 and, as modified in the light of

modified slightly on 6 January. We put in a refined discussions with oYcials, was resubmitted on 6 January
2006.bid following discussions at oYcial level.
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Q57 Keith Vaz: Are not we all? Q63 Keith Vaz: Every day counts?
Richard Thomas:—every day, every week counts,Richard Thomas: Et cetera, et cetera. I suppose it is

encouraging to be told we are going to get and I have raised this personally with the Lord
Chancellor. I have met Lord Falconer a couple ofsomething, but we do not know whether it is 10%

or 90%. times.

Q64 Keith Vaz: Tell us about your meetings with theQ58 Keith Vaz: You do not have to explain what
Lord Chancellor. When did you last meet him?they are saying. Just tell me from your point of view.
Richard Thomas: I do not have the date with me, butIt is 15 days to go. When do you need this money to
I think it was about three weeks ago.be satisfied that you will not come back before the

Committee this time next year and tell us there is still
a backlog? When do you need this money by?

Q65 Keith Vaz: At his department?Richard Thomas: I will be very frank with you. I
Richard Thomas: At the House of Lords.would like to have known how much we were going

to get two or three months ago. I would like to have
known the answer straightaway.As you quite rightly Q66 Keith Vaz: What did you say to the Lord
say, the new financial year is about to start. Even if Chancellor?
I was told today I have got the £1.13 million, or Richard Thomas: I said I had put in my bid with the
whatever the figure is going to be, starting to spend business case, as we call it—our bid in a detailed
that on 1 April is diYcult—it takes time to recruit business case. We sent a copy through to the
people, to train them up and get them in position— Committee yesterday, because I gather you would
so already I am deeply anxious that we are going to like to see a copy of that, so that is with you. That
be in diYculties as the financial year goes forward. was the 6 January document, and I said, “Lord
We were asked by the Department at the beginning Chancellor, we need this extra resource urgently.We
of February to give some figures as to what would need to have a decision. We are getting nods and
happen if we got nothing, what would happen if we winks from your oYcials we are going to get
got 50% of our bid and what would happen if we got something. I need to know how much we are going
100% of our bid. to get.”

Q59 Keith Vaz:What would happen? Q67 Keith Vaz:What did he say to you?
Richard Thomas:We are saying if we got nothing it Richard Thomas:He said, “I am sure my oYcials are
would take years to clear the backlog, if we got 50% doing all that they can to help you.” He has said
we reckon we would clear the backlog in two years, repeatedly, “I do not want FOI to fail through lack
if we got the full bid we put in for, 100% of our £1.13 of resources”, and I find it a very encouraging
million, we think we can clear the backlog, we said statement that he has made.
14 months starting in January, so we think it would
be clear by March 2007, but we have lost two or

Q68 Keith Vaz: But?three months already.
Richard Thomas: But I still await. We are grant
aided from the DCA. There are some interesting

Q60Keith Vaz:You can already predict, as you have questions there about the Scottish parallel, for
not received this money, that the backlog will grow? example, or the Parliamentary Ombudsman here.
Richard Thomas: We are making certain There, the money is voted directly from Parliament,
assumptions. We have been told we are going to get and that is perhaps an issue this Committee may
something. want to give some thought to. At the moment we are

grant aided from the Department.

Q61 Keith Vaz: But will the backlog grow because
you have not received this money? Q69 Keith Vaz:When you are lying awake at night
Richard Thomas: I fear absolutely, Mr Vaz, that is a thinking about this backlog, which I am sure you
real risk. I was very pleased over a year ago with this are, counting the number of cases as they jump
Committee, and if I can just read out and remind the around the field, do you worry that perhaps there is
Committee what you said in your report because a hidden motive in not giving you this money?
resources are critical to this. Richard Thomas: I do not worry in those terms, Mr

Vaz, but I think there is an interesting issue you have
put your finger on there, which is I have to say I am

Q62 Keith Vaz: I am sure we can remember what we a little uncomfortable that the same part of the same
said. I am just trying to get the timetable right here. government department is responsible for policy on
Even if you get the money tomorrow as a result of FOI, for leadership of the clearing house and for
your splendid performance before this Committee, sponsorship of my department, and I think that
this will not be enough to clear the backlog until there are some slightly uncomfortable questions
2007? there about competing considerations.
Richard Thomas: If we got it tomorrow I think we
could put that into action very quickly indeed, but
the point you are making, and I am totally agreeing Q70 Keith Vaz: Do you think there is a conflict of

interest?with you—
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Richard Thomas: I think perhaps maybe this Q79Keith Vaz:But yourmessage to theDepartment
is, “I want to get on with the job”?Committee will want to speculate about that. I

would not go so far as to say outright that there is a Richard Thomas: Absolutely.
conflict of interest, but I think it is an uncomfortable
juxtaposition of functions. Q80 Keith Vaz: “I cannot get on with the job until

you give me the money. Every day you do not reply
Q71 Keith Vaz: I am with you on the money aspect, to me the backlog grows and grows”?
but I am a bit worried about these consultants that Richard Thomas: That is the problem, Mr Vaz, and
you have appointed. How much are you paying for I am making that quite clear. At the same time, the
these consultants to tell you how to do your job? reforms and the changes we are making enable us to
Richard Thomas:What I should have said is that the achieve the steady state level. It is the backlog which
one slight slice of additional funding which the is troubling me. Of course, if you do not tackle
Department has made available to us is £100,000 in backlogs, they are there for ever and the cases come
the current financial year. in and the backlog gets worse and worse, so I am

deeply concerned about that.
Q72 Keith Vaz: For consultants?
Richard Thomas: Yes. Q81 Keith Vaz:Do you know what the average cost

per case for carrying out their investigation is?
Q73 Keith Vaz: They are very fond of consultants. Richard Thomas: We have not got such a figure at
Richard Thomas:Well, they are our consultants, we the moment, and I am somewhat resistant to
commission them, they are reporting to us. formulating such a unit of cost.

Q74 Keith Vaz: So they have given you £100,000?
Q82 Keith Vaz: You do not have the figure?Richard Thomas: They had £100,000 which they
Richard Thomas: I do not have the figure, no, and Icould spare out of the current financial year which
think it would be undesirable simply to divide thewas made available in the last couple of months, and
total money made available to us. I mentioned £5.0we have used that to engage consultants.
million. To simply divide the total number of cases
into that I think could be quite misleading becauseQ75 Keith Vaz: To tell you what?
the cases vary so much.Richard Thomas: To look comprehensively at our

structures, our processes, our procedure, to look
Q83KeithVaz: It is possible to do it, especially if youthrough expert eyes objectively. It is an ongoing
have got these clever consultants. Is that not one ofprocess. They are sharing their emerging findings
the things you might ask them to do?with me and my team, but they are not yet in a
Richard Thomas: As I say, their work is work inposition to make further recommendations.
progress.

Q76 Keith Vaz: And how long is the timetable for
these consultants? Q84 Keith Vaz: Is this one of the things that you can
Richard Thomas: They have got to finish by the end ask them?
of March. Richard Thomas: Indeed. That is one of the issues we

are discussing with them. If I am being a little coy on
Q77 Keith Vaz: This is an exercise you could not this it is because it is their work in progress and they
have conducted with your existing staV? have not yet reached their conclusions, but one of
Richard Thomas:My existing staV are very focused the issues we are discussing with them is precisely
on the day job of dealing with all our various whether we ought to be using more financial
responsibilities, and I think it has been helpful and measures as one of the means of managing
has been a positive experience for us to have performance more inside the organisation.
someone outside to look at us with fresh, objective
eyes. Q85 Keith Vaz: Do you know what the costs are in

other jurisdictions where they have got information
Q78 Keith Vaz:What worries me us that at the end commissioners?
of this process the consultants may turn round to Richard Thomas: I do not think we do.
you and say, “Actually, you do not need £1.13
million. Your procedures need to be changed

Q86 Keith Vaz:Would this be one of the things yourdramatically, your structure needs to change and
consultants would be looking at?you need £2 million.” What are you going to do
Richard Thomas: They are looking at the Scottishthen?
and the Irish experience on a sort of desk-basedRichard Thomas: That is speculation. What I am
basis, but they are not paying visits and I do notanticipating is that they will say, “You have made
think they are probing that deeply into that level ofsome changes. Here are some further changes we
detail.recommend. Here is how we recommend you use

such extra money as you do receive from the
Department.” If need be, if they say it is not going to Q87 Chairman: However we are, so we can always

ask the Scots how much their operation is costing.be enough, then we would have to go back to Lord
Falconer in time to follow. Are you not going to have to use some of your new
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money to raise the grading of your staV based on being said. That is not typical. Friends of the Earth
clearly have a very strong agenda in this area, and Iwhat you told us earlier. South Manchester is not a

cheap place to buy a house. understand some of the concerns they have been
raising, but I do not think their experience is typical.Richard Thomas: I recall, Chairman, your

familiaritywithWilmslow andmentioning this point I would also say that, in terms of the quality of
decisions notices, I think there has been a very wideon previous occasions. I told you on previous

occasions that I am really quite concerned about the recognition of this. As our staV became more and
more familiar with the task in hand, the standard,salary levels which we are able to pay staV, and I

mentioned the figure to you earlier. Our cluster four the quality of the decision notices has gone up quite
significantly, and we have had a lot of externalstaV start at around £15,000 a year, our cluster six

staV, more senior staV, on around £25,000 a year, recognition for this.
and it is not easy to recruit good people with the right
sort of experience. Almost none of my staV can Q90 Julie Morgan: It seems fairly fundamental that
aVord to live in Wilmslow. We have people you have dated correspondence and that there is a
commuting in from a very wide catchment area, and signature at the bottom. Are you saying that what
I mentioned to you that I was concerned that the they are saying is true or not?
salary levels are, broadly speaking, about 15% Richard Thomas: I am not saying it is untrue in the
behind public sector comparables. Since we last isolated cases, but we have closed something like
addressed this issue with the select committee we 1500 cases. If it is two or three, that is two or three
have raised this with the Department. There are too many, but I very much hope those are very
statutory rules which say that I cannot deal with isolated examples.
salaries or head count without the approval of the
Department. That was not forthcoming some 12, 15

Q91 JulieMorgan:You believe that it is in the regionmonths ago. What we did agree with the
of two or three cases out of the whole lot?Department is that we would undertake a
Richard Thomas: I could not honestly put a figure onfundamental pay and grading review. We have had
it, but I would be disturbed if it wasmore than highlyto hire a firm of consultants to do that for us. They
exceptional that someone forgot to put the date onare due to report in the next couple of months, and
a letter.I am hopeful that will begin to address the problems
Jane Durkin: If I may interject, the instance thatof my staV, in my view, not being paid the sort of
Friends of the Earth mentioned was a one-oVsalary levels which are needed. I know you are due
exercise that we did. Yes, it did happen, but it wasto visit Scotland quite shortly, and I think you will
isolated.find there the salary levels for the staV of the Scottish

Commissioner are, like for like, significantly higher
Q92 Julie Morgan: The standards and quality of thethan we are able to pay.
work produced by your staV you are satisfied with
generally?

Q88 Chairman: So you may have to go back to the Richard Thomas: A commissioner is never satisfied.
Department early in the next financial year? We get better all the time. We are a learning
Richard Thomas: We have yet to see what the organisation. We are improving, we are raising our
outcome of this pay and grading review will be in standards. Whether we will ever reach perfection I
terms of what grades are appropriate, what are the rather doubt, but I hope we are very much moving
comparables for staV working in similar in the right direction.
organisations, but I cannot rule out going back to Graham Smith: We have included in our recovery
theDepartment and saying thatwe needmore to pay plans specific action to address the issue of training
the going rate for the job. One of our corporate of staV, performance and knowledge management. I
objectives is that we value our staV. We have got have looked into the individual cases which have
some extraordinarily dedicated and good staV, but been complained about, and, as Jane has said, these
we want to make sure they are paid the right rate for are isolated cases. I have also looked to see whether
the job and I cannot stand before you this afternoon there is any suggestion in any case that poor quality
and say that is the case at the moment. of work had resulted in an adverse outcome for a

complainant, and there is no suggestion of that at all.
It was an unfortunate administrative error. The issueQ89 Julie Morgan: What is your view of the

standard of work produced by your staV? We have of decision notices, I think, is one where we have
become increasingly aware that there is a realread some adverse comments about the quality of

work that has been produced. Friends of the Earth, appetite for any decision and anything that we
say about FOI, because public authorities,for example, say that they have received letters that

were undated, no signature or senders name, did not understandably, see our decision notices not just as
a means of resolving an issue between two partiesidentify the complaints and they have said that the

standards of some of the work produced has fallen but also in these early days as something of an
educative tool, and so we are trying to make themshort of that expected of a public body. Could you

comment on that? fuller now. We are responding to those criticisms
and the comments that have been made, we areRichard Thomas: I have seen that submission. I am

not comfortable with it. I think there are very giving a much fuller explanation as to what has gone
on in a particular case, however apparently trivial orisolated examples. Graham may want to say a little

more about that. No-one is comfortable with that mundane, and to explain our approach to the
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investigation and how we have reached the decision consistency in the decision-making that takes place
and howmuch are you personally responsible for thethat we have come to. I think there was an earlier

question in the session today which concerned the decisions?
Richard Thomas: We have formally signed 158fact that our early decision notices were to do with

procedural complaints, straightforward things. I formal decision notices as opposed to the informal
resolutions. Graham, my deputy, has signed thethink that was inevitable given the way that the Act

has been introduced. These were the things that majority of those; so there is a quality control there
in respect of which Graham is the sole signatory. Ipeople first had to complain about. They were

complaining about non-response, about delay in myself have been signing some of these, but we also
recognise that we have got to delegate decision-response, about the process, the way in which their

complaint was handled or not handled.What we are making inside the organisation. In the first year we
wanted to keep a tight control to ensure consistency.finding now is that the real substantive issues under

the Act, the interpretation of the exemptions, the Now we are more comfortable, we have learnt a lot
in the first year, we are concerned to now delegatearticulation and application of the public interest

test, are now the matters which are coming to the more of the straightforward ones inside the
organisation. Of course, one of the risks, as youfore. They are complex and diYcult issues. They

often require very fine judgments to be made. The quite rightly say, Mrs Morgan, is that there may be
a risk of inconsistency across the organisation, butfact that a public authority has reached a view, has

confirmed a view, we have reached a view and then we are doing our very best to mitigate against that
risk.perhaps the information tribunal now are reaching a

view, those views may all diVer rather subtlely. I
think that is simply an indicator of the complexity of Q94 Julie Morgan: How do you mitigate against
some of the issues which these FOI complaints are the risk?
raising. Richard Thomas: By involving a wide range of
Richard Thomas: Can I give one or two examples of people, by discussion inside the oYce. Those
some of the decision notices. In the last few months empowered to sign a decision notice will be at
we have had a very important decision about the Assistant Commissioner level. If a case falls outside
minutes of a senior board inside the Department for established principles or precedent, I would expect
Education & Skills, whether that should be them to discuss the case informally. Our lawyers
published or not. We have made a ruling on the have an involvement in most cases, and they will still
airport in Derry in Northern Ireland as to the details see it through a more objective prism. I cannot say
of its contract with Ryan Air vis-à-vis landing we will never get an inconsistent case, but we are
charges at Derry Airport. We have dealt with this doing all that we can to achieve as much consistency
House, the question of Members of Parliament as possible.
expenses. We have dealt with the Board of the
Governors meeting at the BBC, the meeting when

Q95 Julie Morgan: Finally, do you think decisionGregDyke stood down after the HuttonReport.We
notices are suYciently full to ensure compliancehave dealt with the trial of Jeremy Thorpe and
from local authorities or from authorities in general?whether the proceedings of that should be put
Richard Thomas: Yes, Graham has mentioned thatshould be put into the public domain 28 years after
we have been giving rather more detail in ourthat trial. Just yesterday we have made a ruling in
decisions than perhaps in the early months, and werelation to a university and the way in which it deals
recognise that people learn from the substance ofwith its markings of exams, the grades awarded to
our decisions, but for any complaint handling bodypeople taking exams in a very important
there is always a tension between quantity andpharmacological area. These are diYcult cases. We
quality. If you want to avoid backlogs you have gotgot a lot of press coverage for the decision we made
to push the cases through as quickly as possible. Ifon restaurant inspections, a matter of considerable
you want to get very high quality, that may slow theimportance to the general public. It was a case in
system down. The message I give to my staV andSouth Wales. Bridgend Borough Council were
outside the organisation, as it were, aiming neitherresistant to publishing details of restaurant
for a Rolls Royce service, nor for an old banger. Weinspections. We negotiated a successful outcome
are looking for a Ford Focus approach. We cannotwith a couple of London Boroughs, but Bridgend
aVord to look under every stone. We cannot look atwere a little more resistant and so we had to give a
every issue raised in a case.We have got to cut to theformal ruling against them. You have to give your
chase, understand what the real issues are and makereasons and analysis of the situation—there are
a proper judgment on the real issues; so acceptablearguments running both ways—but all these cases
levels of quality rather than the highest possible. Acan easily run to a judgment of ten, 11, 12 pages, as
minority of cases go to the tribunal. They may thenI said earlier.We have got examples here if you want
get scrutinised in more detail. We may want toto see some of those, but they are complicated, they
modify our position before the tribunal actually hasare demanding and, I have to say, I am proud of the
a hearing, but we have got to make sure that thequality that my staV are achieving in these sorts of
volume of business, and it is a high volume ofcases.
business, is pushed through within acceptable time
frames. Although this Committee, quiteQ93 Julie Morgan: There are obviously very
understandably, has focused on backlogs andcomplex cases, and the one you have listed just now

show that. How do you ensure that there is delays, I think we are not doing at all badly
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compared to other complaint handling bodies, and to be disclosed during the procurement process
when the request was made, but we added that, withcompared to the courts, at dealing with comparable

issues of complexity. I am not proud that we are the passage of time, once the procurement was over,
it was appropriate to disclose the information, and,taking longer than I would like, and we are

addressing that, but, as I say, there is a trade oV indeed, the museum did disclose the information.
The requester, despite getting the information,madebetween quantity and quality.
an appeal to the tribunal and technically we lost that
case because the tribunal took a diVerent view fromQ96 Chairman: Referring to the tribunal, you have
us as to the facts of the particular case. They decidednot had very many tribunal decisions yet. What
that one piece of art was quite separate from anotherimpact have they had so far and how well is the
piece of art and that, once the procurement for thetribunal working?
first work of art was over, it was safe to release theRichard Thomas: It is very early days, as you rightly
information. On a closer scrutiny, that was fine.say, Chairman. They have only really dealt with nine
What was interesting was that the museum was notcases, seven of which have resulted in an outcome. It
able, or chose not, to take part in that tribunal. Ashas been useful generally. The tribunal stands in our
far as they were concerned they were finished withshoes. It can make decisions on fact-finding, on
the case and did not want to participate in thepoints of law, on the exercise of discretion from
appeal. Behind them the Department for Culture,scratch. Most of those which they have so far dealt
Media and Sport would like to have been involvedwith were from our cohort of early cases where we
but were not entitled to be there; so we ended upourselves were learning. They have upheld some of
almost in the shoes of the museum, and that is aour cases; they have changed the approach in other
rather uncomfortable position to be in to explain, orcases. They can look in greater detail than we can.
perhaps even justify, the position of the publicWe are learning from their rulings. They appear to
authority. We are looking in those sorts of cases tobe taking amore purposive than the literal approach
see if we can take a lesser role. Although the Actthat perhaps we had expected, and we are learning
requires that we are the respondent, I would muchfrom the dynamic of that. We are not unduly
rather see the real battle at the tribunal between theconcerned if on some cases they take a diVerent
original requester and the original public authority.approach. We have got a management target of
Let them put their respective points of view beforerecognising we will not win every case. If we win
the tribunal rather than me having to justify theevery case before the tribunal, we are being too
decision we first reached. We can do so much withincautious, and I am making it very clear that we said
the framework of the existing Act, but I think therewe would aim to be upheld in 75% of cases. Very few
is a slight unhappiness with the way in which itof the cases actually turn out to be a win or a lose—
was drafted.it is not quite as black and white as that—but we

have in the last few months changed our own
systems so that we are now looking at a case again, Q98 Chairman: You spoke about “pockets of

resistance”, a phrase that struck me. Are theseonce we know there is going to be an appeal, to see:
did we get it right? Should we change our position? people who are consciously not complying with the

memorandum of understanding which was reachedWe have already in one case withdrawn our decision
notice and are substituting a new one. That is not with the DCA on behalf of all Government

departments?statutory, that is not on the face of the Act, but I
think I have a discretion to do things like that and I Richard Thomas: There have certainly been

occasions when departments and other publicthink that is a sensible approach all round.
authorities have not been as rapidly forthcoming as
we would like, and I have given you some examples.Q97 Chairman: It is going to be win or lose for the
My staV tell me that there has been something of acomplainant, is it not?
hardening of attitude in the second half of 2005,Richard Thomas: Not always, no. It is win or lose,
which I find a bit surprising and a bit disappointing.but in many cases they will not get everything they
I think it is probably as the tougher cases are comingask for. It may be some of, but not all, that they ask
forward where there may be reasons why they arefor. That is what I meant by neither one nor the
reluctant to release information and are taking theirother. I do have some anxieties about the tribunal
time to make a decision, and in some of those casessystem as set out in the Act. I am the respondent in
they have not been as cooperative as I would haveevery case. Every case is an appeal against myself,
liked with my own department, with my own oYce,and that has the slightly purist result that, for
in either sharing information with us or giving us fullexample, the public authority itself may be excluded
explanations. I do not want to over-emphasise this,from participation in the case, or, if they do come in,
I do not want to say it is universally the case, but Ithey have to come in as a third or a fourth party. If
use the phrase “pockets of resistance”, and we haveI can give an example of this, and I do not know if
got to try and keep the pressure on in those areas.the Committee is familiar with our ruling on the

National Maritime Museum case, but it is a good
example. A request was made for information about Q99 Keith Vaz:Mr Thomas, what are your views on

the proposed DCA review of fees regulations?how much money had been paid by the National
Maritime Museum for a work of art. We Richard Thomas: The existing fees regime was put in

place very late in the day, only a matter of weeksinvestigated that and we decided, in the
circumstances of the particular case, it did not have before 1 January, and this Committee had some
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comment to make on that. We think the existing the information—that is fairly straightforward,
there are no problems there—but we would beregime has worked pretty well from the perspective
concerned if we were required to rule on theof requesters and, indeed, frommy own oYce; so we
reasonableness of considering the request andare comfortable with the existing regime.
whether or not the exemptions applied and whereInterestingly, in our survey only 6% of public
the public interest test was to be applied in theauthorities said that vexatious requests were a
particular case.problem. We understood some of the alternate

models which were being looked at during 2004 and
we had anxieties. They were highly complicated and Q101 James Brokenshire:Mr Smith, is this an areahighly diYcult, so the existing regime has the benefit, where a similar sort of arrangement may have
as I see it, of being simple, clear and certain and not existed on another side, I think Mr Thomas was
acting as a deterrent to members of the public from saying, in terms of adjusting the fees and the
making requests under the Act. I do have an anxiety assessment of the fees? What was the practical
that any fee regime which did deter members of the situation that Mr Thomas was just referring to?
public from making a legitimate request would be Graham Smith: There is a case which has actually
inconsistent with the principle of open government. gone before the Information Tribunal which
I am concerned about the Irish experience, where the concerned fees charged under the Environmental
fees were increased, and that had a very obvious Information Regulations, which is the sister regime
chilling eVect on the uses to which the Act was being to FOI, but it flows from a European directive. The
put. I have to emphasise that fees are amatter for the fees regulations under FOI do not actually apply
Government. There is nothing in the Act which says under the Environmental Information Regulations,
that the Government has to consult with me on the so a judgment has to bemade by the public authority
question of fees, but I think it is appropriate for me, on what is a reasonable charge if it wishes to charge.
as I have done this afternoon, to put on record my The debate before the tribunal was the extent to
general approach to the question of fees. There has which we should get involved as an arbiter of fees
been some discussion about vexatious requests as and whether our oYcers’ time should be spent
being a motivator for introducing a diVerent fees investigating the reason for a particular charge for
regime, and I have to say I am very surprised that photocopying, the nature of the documentation
Government departments do not appear to be which is in issue and just setting a reasonable charge
making any extensive use of section 14 of the Act. for that. The view that has been taken under the FOI
Section 14 entitles any public authority to exclude a fees is that that is a matter for government, which we
request altogether on the ground that it is vexatious. think is appropriate. We have been trying to
We have put out some pretty robust guidance on this demonstrate this afternoon that we are dealing with
issue. We have issued a decision notice upholding many and various issues, and we do not think that a
Birmingham City Council on this matter, but we fees regime which caused us to spend further public
have not seen Government departments using this money on determining photocopying charges in
when it is obvious that a vexatious request is being public authorities in a number of cases would be
made. appropriate.

Q100 James Brokenshire: The last point that you Q102 James Brokenshire: Obviously, whilst I
made is interesting, because obviously there has can understand your reluctance to get into
been some press speculation that the amount of time photocopying charges or minor issues like that,
used by Government departments in deciding clearly there is a bigger picture on this. I know Mr
whether a document is able to be disclosed or not Thomas referred to his discomfiture, if I can refer to
should be included within the threshold of what is it like that, in terms of the relationship of the DCA
actually picked up out of the public purse. From in setting the parameters on this: because clearly by,
what you have said I presume you would not really for example, suggesting that the cost of deciding
recommend that line of argument? whether a document should be disclosed or not with
Richard Thomas: I would be anxious about it, shall the public interest issues we have heard about, it is a
we say. Graham may tell you more about the great way of making sure that document never
experience under the Environmental Information comes into the public domain because you know
Regulations where we do have to look at the that the requester will not necessarily have the funds
reasonableness of the fees. It is extraordinarily to say, “Okay, I will pay the legal fees over and
diYcult for an oYce like mine to get involved in how above £600 to have this document released.” Is that
much time was being spent on considering a case, at an unfair suggestion that I ammaking there? Is there
what level inside theDepartment, what is reasonable a need for some independence on this side?
to charge on a per hour basis? The existing fees Richard Thomas: I was nodding with you as you
regime does have all the advantages of being simple, were saying that. For the record, I agree with your
clear and straightforward and not being a deterrent. analysis. Yes, we are very comfortable and happy to
I would be pretty anxious about being required to exercise our judgments on the handling of a request
make judgments on top of all the other judgmentswe and whether it falls within the presumption of
have tomake about the reasonableness of time being disclosure and the exemptions and issues like the
spent on considering cases. Departments are entitled timeliness to deal with it. All I am saying is that

having to rule on the reasonableness or not ofnow to refer to how much time is taken in locating
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charges, if need be we will do it, but I am saying it is Richard Thomas: Thank you, Chairman. Thank you
for your time this afternoon. I would like to followgoing to be a diYcult judgment and I raise the

question whether that should be the top priority for up with one written submission, just to give you
some examples of some of the information that hasme and my oYce.
been disclosed over the last few months. We have
been monitoring the press. We had something toQ103 Chairman: Thank you very much indeed, Mr

Thomas, Mr Smith, Ms Durkin. It has been an give you this afternoon, but perhaps I can make a
written submission, because an enormously wideinteresting year. You have predicted the scale of the

problem but perhaps not the diYculties we have in range of material has been disclosed at national,
regional and local level, and I would like to sharemeeting it. The Committee obviously will take a

continuing interest in it and we expect to see you some of that with the Committee.
Chairman:We would be glad to have it. Thank youagain some time in the future. We wish you luck in

your negotiations with the Department? very much indeed.
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Members present:

Mr Alan Beith, in the Chair

Barbara Keeley Dr Alan Whitehead
Julie Morgan Jeremy Wright
Keith Vaz

Witnesses: Maurice Frankel, Director, Campaign for the Freedom of Information, Steve Wood, Senior
Lecturer in Information Management at Liverpool John Moores University and Editor, Freedom of
Information Act Blog, and David Hencke, journalist, The Guardian, gave evidence.

Chairman: Mr Frankel, Mr Hencke, Mr Wood, It was always possible that we would have one on
paper that did not do very much in practice; but Iprobably many of us know all of you from your

longstanding interest in this issue. I will ask Mr think that we have a worthwhile, important piece of
legislation and it is functioning at the moment.Wright to begin the questions.
David Hencke: As a sceptical old hack, I have been
very surprised and pleased with parts of this Act.Q104 Jeremy Wright: Good afternoon, gentlemen.
Journalists would not use it on a day-to-day basis,We have got you here, as theChairman says, because
for a story you are running, but they would use it toyou are all experts in this. We are interested in your
get information on a wide area. Where it has beenviews as consumers of the system, more than
particularly good—the one we found the best, andanything else. I want to ask you first of all about how
we left time as a newspaper for them to respond, wethe new regime is working and, secondly, what
did not just stick to the arid rule of 20 days—was theproblems you have identified with it, having seen it
business of the CommonAgricultural Policy and theoperate for some period of months. First of all,
funds. It basically meant revealing millions ofcould you tell us a little about the benefits that you
pounds’ worth of subsidies paid in England. To behave perceived over the last 12 months of the new
fair to them, they took about three months, but theyFreedom of Information regime? That is really to all
actually gave us more than we asked. They gave usof you. I do not know in what order you want to deal
comparative data over more than one year. Thewith it. Let us start from the left, shall we?
fascinating thing as a journalist was that it thenSteveWood: I think that I would like to highlight the
meant that I got in touch with other Europeanpositive issues first of all. The breadth of coverage of
journalists who were watching what had happenedthe Act has enabled a relatively high number of
in Britain. The net eVect of what we have done inrequests that have been made this year. We know,
Britain—it is quite an accolade in a way—is thatalthough it is only an estimate, over 100,000 requests
only Denmark among the European Union hadhave beenmade.We know anecdotally from some of
released this information. Since then, a number ofthe research evidence we have seen that the largest
Spanish regional authorities have released the samepercentage of requests are from the public, and I
information. The Dutch have released thethink that should have been the main aim of a
information. Even parts of the French farming haveFreedom of Information Act. So I think that is very
come out. The Germans are involved in a huge rowpositive. Looking at the range of information which
at themoment about whether to release it or not. Buthas come out, it is from the very high-level, high-
the people are advocating the release, using thedensity data, like information about heart surgeons
British example that even Her Majesty the Queenand the Common Agricultural Policy payments, but
has had to disclose the subsidies to Sandringham,also, looking at the lower levels, we can see that
and even a company as big as Tate &Lyle, which gotinformation is coming out about sales of school
an enormous amount of subsidies, had to disclose.playing fields—right down to that low level. Those
So the eVect of this Act has actually gone furtherare the positive aspects I would like to highlight
than the UK in this case. It is making the Europeaninitially. I think that it is the breadth of coverage;
Union a bit more open.that we have a consistent regime across all the
Maurice Frankel: Although this information is notsectors. That is one of the key areas I would like to
disclosed in Scotland or Wales.highlight as one of the benefits of this year. The
David Hencke: I think that Scotland has just done it,public are interested in the Act. That is what I am
has it not?picking up. I get emails through my website from
Maurice Frankel: As they move to a new system,members of the public. People are very interested in
they will disclose; but they are not disclosing the pastusing the Act, and we have had over 100,000
payments, nor is Wales. They think that they wouldrequests. I think that is particularly one of the
be in breach of the Data Protection Act if they did.positive things from this first year.

Maurice Frankel: I agree with that. I am very
pleasantly surprised by the amount of information Q105 JeremyWright: That, broadly speaking, is the

good news. Can I invite you now to be critical, if youthat has come out and the importance of a lot of it.
I think that we have a functioning Freedom of so choose, and deal with some of the problems that

there may have been over the last 12 months? TheInformation Act, which was not always guaranteed.
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first of them, as we understand it, is that there has been quite interesting is that we applied to the
Cabinet OYce and someone else applied to thebeen a degree of delay in providing information. The

20-day period has sometimes been exceeded and Home OYce, dealing with the police, and also to the
Department for Trade and Industry. Thethere may have been delay caused by various

departments going through their own protocols and Department for Trade and Industry were brilliant,
in the sense that they decided to alert Nationalsystems before they provide information. Has that

been your experience? Have you registered delay Archives and make available the old National Coal
Board documents on what was happening in thebeyond what you would have expected, or is this, in

your view, not a major problem? strike. Furthermore, when you went to the National
Archives and there were one or two missing, youMaurice Frankel: It is a problem at every stage. It is
could use their computers to put in an instanta problem in responding to requests. It is a problem
request, which they actually dealt with in 28 days, toin completing internal reviews. It is a problem
get the information back. So they were really good.in getting decisions from the Information
The Home OYce did not volunteer stuV, but whatCommissioner as well.
they did do was, when someone requested
information on the relationship between the police

Q106 Chairman: We will move on to the and other things, to release the information—which
Commissioner himself in a moment. was good. The Cabinet OYce—because we did not
Maurice Frankel: It is a problem at each stage. One know what they held, it is perfectly reasonable, as a
of the diYculties that we have is that there is a journalist, to ask for the titles of the files—their
nominal 20-working-day response period, but it is initial response was to say that the titles of the files
expandable for an unspecified reasonable period, were confidential advice to ministers, which we
whenever public interest is to be considered. I think pointed out was rather absurd. The contents might
that is a strange way of organising the legislation: to be, but a title cannot be. Faced with that, they then
say the public interest itself needs more time. I think said, “Oh, well, we can divide it into two parts: what
one could better have said, “Where there is a need to we can tell you and what we cannot”, and they
consult third parties, or where the information is decided that what they cannot was “a breach of
extremely voluminous, we needmore time”. I do not national security”. They changed the rules from
think the public interest needs more time. If it does saying, “We can’t give you ministerial advice now.
need more time, I think that it is a pity that it is This is national security. You can’t have half of
unspecified. One of the problems is that the length of this”. The other half, they said, “Yes, we would look
the delays is not monitored in central government by through it”; but they keep asking for an extension.
the DCA. The number of requests where an The extensions have now run for nearly a year, and
extension is taken is monitored; the length of the we still do not have the information. From what
extension is not monitored. So if you assume that Maurice was saying, it sounds like they do not have
departments respond to the monitoring data, to the to record the first one. So I have found them bad in
shortfalls revealed by the monitoring data, the trend that sense, and similarly in dealing with other
is for more requests to be dealt with in the 20 days. ministries. Some of them are very good. Culture,
That is what we have seen over the year. However, Media and Sport seem to be very eYcient and quite
we do not know what the trend is for those that open about things.We asked about casino operators
exceed 20 days: whether they are taking one, two or and we had a very good response and a lot of detail
three days, or whether they are taking six or nine from Culture, Media and Sport. Local government,
months. We do not know what the spread is. That is the ODPM, gave us information where the casino
notmonitored and, as long as it is notmonitored, we operators were not interested in meeting them—
are unlikely to see major improvements there. which was again honest. The Treasury gave some;
Steve Wood: The longest I have experienced is 70 but the Cabinet OYce decided that this would
working days. As well as the requests, the problem involve policy and confidential advice to ministers.
of delay means that you are often in a quandary as So the same thing was brought up to prevent you
to whether you want to complain to the getting the information. I detect that almost the
Commissioner at that stage because, if you take your nearer you get to the centre of power, the least keen
complaint about the delay to the Commissioner, the they are in telling us and the more delays that arise.
Commissioner then only investigates the delay. You
may end up by getting a response and an exemption

Q107 JeremyWright:Thirdly, can I ask youwhetheris used, and you then have to go back again—
that lack of consistency extends to refusals forrelating to that part of your complaint. Sometimes,
information, because that is the third element we areas a complainant, I am often nervous about using a
interested in? Where exemptions are used, where thecomplaint at that point about the delay. So I think
information is not provided at all, is it your view thatthat it creates a problem there sometimes.
that is being done appropriately and is it your viewDavid Hencke: Over delays, I notice quite a
that it is being done consistently, or does that againdiVerential performance among diVerent
vary depending on the organisation you are askinggovernment departments. Probably one of the worst
for the information?cases I have had—and I still do not have the

information, and I think it is a year now—has been David Hencke: I think that it varies with the
organisation. The Cabinet OYce—I would say thatapplying for some historic information that is

available for the first time under the Act: the it was inappropriate to say that entire meetings were
confidential advice to ministers and they cannot telldocuments relating to the miners’ strike. What has
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you anything at all. The other organisation I found thinking properly, or not pursuing an issue to the
that did a sort of half-refusal, and we have now gone end and stopping much too early in the examination
to the Information Commissioner, was the OYce of of the thing. If we had the Scottish system, the
Government Commerce, where, rather like the Scottish commissioner is not subject to a tribunal:
situation over money spent on subsidies, we wanted only an appeal to the court on a point of law. If we
to know the reports on all the computer systems had that situation, I think that we would be very
across Whitehall; because there has been a lot of worried about it, because we have a feedback loop.
public interest in why these are failing.Wewanted to You can see the Commissioner’s decisions now, the
know the gateway: not every single report, because most recent ones, reflecting some of what the
there are about 450 of them, but what the tribunal has said in earlier decisions; but it is a
classification was. What we got was that they listed worrying series of criticisms that have been made by
the reports, but banned the classification. They then the tribunal.
stuck at this, so that basically the information is
useless. There were also 10 letters, which again was a

Q110 Julie Morgan: You are more concerned aboutrather weird situation, where permanent secretaries
that than the backlog, are you?across diVerent departments had been told by the
Maurice Frankel: I am more concerned about thatOGC, “You have had a double red”—which
than the backlog. I am concerned about the backlog,basically means, “Twice we have realised that the
because you have two things. You have a lot ofcomputer scheme you are going to introduce is not
unhappy people saying, “What’s the point of thisgoing to work”. They released the text but they

removed the computer scheme, who it was written Freedom of Information Act if I can’t get a
to, and which department. So, again, you could not decision?” and you have bad practice becoming
use the information. It was a rather subtle way to entrenched, if it is not corrected at a reasonably
refuse, saying, “We have agreed to part of your thing early stage.
but it is not real . . .”, and that at the moment has Steve Wood: I think that it is partly the perception
gone to the Information Commissioner and we are which builds up from the backlog in the public
awaiting the result. authorities themselves. I would say anecdotally,
Chairman:We will turn to the Commissioner now. having spoken to some FOI oYcers at conferences

over the last fewmonths, that at senior levels in, say,
local councils, a risk analysis was taken when FOIQ108 Julie Morgan: I want to ask you about the
was coming in and they obviously saw the risks ofCommissioner’s performance and, in particular, the
breaching the Act. Now, however, a perception maybacklog of appeals cases. I wonder if you couldmake
be building up that the Information Commissionersome comment about what problems this backlog
perhaps lacks the authority to be able to get throughis causing.
these cases quickly, and they may be downgradingMaurice Frankel: I think that there are two
their risk analysis to do with what they think theproblems. One is the backlog and one is the quality
risks from the Act are to them, and therefore theyof the notices and the investigations. Obviously if

people wait a very long time for decisions to come may bemoving resources away frommanaging FOI.
out, all the way down the line, including the
Commissioner’s oYce, their incentive to carry on

Q111 Chairman: Is there any evidence of that, or ismaking use of the Freedom of Information Act goes
it just a supposition that they might do that?down quite a lot. In a sense, one could say let us hope
Steve Wood: Speaking to some FOI oYcers, I thinkthe backlog gets sorted out, as long as the decisions
that is the worry—that resources will be taken away.are the right decisions. What I am worried about is
The FOI oYcers are very important people in anythe quality of the decisions, which I think the
public authority, because they are the gateway; theytribunal is highlighting in a series of cases. That is
are the people who can make the case for how anworrying. When this enforcement arrangement was
FOI request should be managed. They are veryintroduced I think that people assumed—we
important people, and that is what I have picked upcertainly assumed—that the tribunal would be there
from their opinions, having spoken to some of them.to hold the Commissioner back. In practice, what

the tribunal are doing is pushing the Commissioner David Hencke: The one case, which is the computer
forward and saying, “No, you have not looked at case, which I have got to theCommissioner, givesme
that carefully enough”. the feeling that they are not very well organised. The

first thing I got was a letter back saying, “We can’t
look at this for two months”. I then made someQ109 Chairman: Have there been many tribunal
discreet enquiries, as you would as a journalist, andcases to do that with?
found that my request about these IT schemes wasMaurice Frankel: There have only been about eight
not too diVerent from a request by a computingor nine, but that has been the eVect. There has been
magazine which they were looking at, and no onea substantial criticism of the Commissioner’s
seemed to have cross-referenced or prioritised orapproach in two, and implicit in at least two of the
thought, “Oh, there’s a similarity here. We shouldothers. It is very noticeable that this is not on
look at the two together”. So I get a feeling that theysophisticated, diYcult issues; this is on stopping the
need to prioritise what cases they are looking at, andinvestigation at a very early stage and simply
then they might not get into such a backlog. I alsoaccepting the assurance of an authority, or

producing a decision notice that does not set out the rather wonder about the resources that they put



Ev 20

28 March 2006 Maurice Frankel, Steve Wood and David Hencke

aside for this, because there seem to be far more attention paid, getting this taken seriously. They do
not want to come back and say, “The Commissionercases coming up to them than they obviously

anticipated. is going to be fairly tolerant while we are all learning
how to do this”. They want to come back and say,Steve Wood: I would echo the comments made by

David. I think that Richard Thomas has called it the “The Commissioner is going to be down on us like a
ton of bricks if we don’t get this right. Get this right.triage of the cases when they enter into the oYce.

From the data which I have seen, released from some Put the staV in now. Get the training in now”.
Although I can understand that, I think that theof the request logs which some people have

requested, it seems that there have been diVerent system looks for some sort of strict enforcement. I
accept that when people are acting in good faith butways of recording quite basic types of data. The

MoD has been recorded diVerent ways, as a public not getting it right, you do not come down on them
very hard; but people who are not spotting “This isauthority. It seems to be that, as David was picking

up, things are not being drawn together and dealt a Freedom of Information request”, people who are
sitting on them for weeks and weeks and notwith in a manner of being prioritised.
answering, people who are not applying the
exemptions and public interests properly—I do notQ112 Julie Morgan: The Commissioner told us that
think even the authorities, the serious authorities,he has a recovery plan to deal with the backlog. I
expect the Commissioner to be baring his teethwonder if you have seen any changes since this
actually, and the system requires it.recovery plan has been put into operation, which I

think is over the last two or three months.
Q115 Barbara Keeley: There are some questionsSteve Wood: In terms of the prioritisation, they have
about the government clearing house which advisesmoved towards some more important, perhaps
on complex requests and the correct application ofprecedent-setting decisions, like the cases over the
legislation. Do you think that the informationrelease of oYcials’ names; cases relating to the
provided about that central government clearingrelease of restaurant inspections, for example. So
house is suYcient to ensure that the Department forthey have moved on to some of the more important
Constitutional AVairs is accountable for the clearingcases, away from the process-centric cases. That has
house’s activities?perhaps been one of the big advances in the last few
Maurice Frankel:We are kept a bit in the dark aboutmonths, and more of those cases seem to be coming
what goes on in the clearing house really. Towardsup week by week. That would seem to be the
the end of 2004, the clearing house itself published itsadvance. However, the backlog is so huge that it is
triggers and its procedures, which I think was veryhard to tell how much they are eating into the
helpful, very illuminating. They are much moreactual backlog.
cautious about what they release now. My
impression is that if they had not released that at theQ113 Julie Morgan: Any other comments on this
end of 2004, if one asked for it now, we would notrecovery plan?
get it.David Hencke: I have not noticed a lot.

Maurice Frankel: I think that it is too early to see
Q116 Chairman: You could do an FOI on thesignificant progress from the recovery plan. I think
clearing house, could you not?that it is too recently implemented.
Maurice Frankel: Yes. I do not think that we would
get it.Q114 Julie Morgan: The Information

Commissioner has told us that he had chosen to
Q117 Chairman: Public interest?adopt a relatively tolerant approach during the first
Maurice Frankel: I am sorry?year of the implementation, to enable the local

authorities and other public bodies to become
familiar with the legislation. Do you think that he Q118 Chairman: If you did an FOI request on the

clearing house, what sort of exemption could theyshould have taken a firmer approach in 2006? Do
you think that it would be a good idea, longer term, use?

Maurice Frankel: I would not be at all surprised tofor that to have happened?
Maurice Frankel: I do not think the firmness of the see “prejudice to the eVective conduct of public

aVairs” being used. This is one of the problems,approach is the problem. Organisationally, they
look like there have been serious gaps behind the about how much of that process is in the open and

how much is behind the scenes. It is an area ofscenes in how cases are managed and handled. The
fact is that the Freedom of Information oYcer is in contention between numbers of requesters trying to

find out what is going on and the Government thata rather strange situation. Quite a number of them
are very positive about the legislation. When they says, “Our process is, for us, you should just be

concerned about the output”. I made a request lastcome to conferences where the Commissioner or the
Commissioner’s staV are there, I have been very year for the internal reviews carried out by

government departments, for a sample of them, andinterested to see that they have been asking, “What
are the sanctions against us if we don’t comply?”. the correspondence that they had had with the

applicants. Nothing private; simply thematerial thatThe Commissioner’s people have sometimes said,
“We will be pretty tolerant in the early days”—and was in the applicants’ hands, and I said that I would

have that anonymously, without the names. I spokethey have been disappointed. They have a problem
back at home, getting the resources, getting the to the clearing house informally and told them what
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I was doing, and asked them if it caused them any on cost grounds. It would be much better to let the
system work itself out and leave authorities to tryproblem. They said no. Three or four weeks later I

started getting my requests refused and discovered and make themselves more eYcient in handling the
requests; to learn about the use of exemptions; tothat the clearing house had advised departments to

refuse to release their internal reviews to me, on the learn from the case law that has gone before, so that
they can more quickly decide whether they havegrounds that the information was not held in the

form requested. So they were not even using a grounds to withhold or not; to improve their record
management; to improve their publication schemes.particular exemption. What I thought was very

interesting was that there was no attempt to provide See how much progress we can make that way, and
not erect new barriers, particularly at this early stageadvice and assistance; there was no attempt to

explain what was meant by that term. Three when we are just beginning to see the change
starting. It is a very, very early stage to make agovernment departments ignored it and provided

the information to me, and several government fundamental change to the charging rate, or the level
of requests that are going to be answered.departments, led by the Ministry of Defence,

formally challenged the DCA over the refusal, on Steve Wood: I would agree with Maurice’s
comments there. I think that in moving towards thethe grounds they did not believe that there were

lawful grounds to withhold the information. I think point of having a fees review and what the Lord
Chancellor is proposing, it would be good to seethat we are in a very strange situation where the

Ministry of Defence—and the Ministry of Defence more detailed evidence and analysis of the types of
requests which are perhaps causing the problemshas been noticeably good under the Act, by the

way—is challenging the body responsible for and causing a larger amount of time than they had
perhaps expected to be spent on these requests. WeFreedom of Information on the grounds that it is

being too secretive. As a result of that, the clearing have only had anecdotal evidence so far. I think that
it would be much better for a fees review to be ahouse revised its guidance and encouraged

departments to release the information—after I had muchmore open consultation process, because I feel
as though there has not been much interactionmade independent challenges to each department.

That is symbolic of a problem of a kind going on between the DCA and the users of the Act over this
issue. I do not think that we are in a position tomovebehind the scenes about responding to these types of

enquiries. towardsmaking a decision without having looked at
a lot more evidence, in terms of making a decisionChairman: I think that a member of the Ministry of
about whether the suggestion the Lord ChancellorDefence earned a brownie point by producing rather
has made is the right one.good posters, one of which appeared on the front of
David Hencke: I was dead against this. To be quiteour report, to remind staV of the impending
honest, I think that it is rather a weaselly kind of wayobligations.
of making sure new legislation—which I believe is
beginning to work and giving, not just journalists

Q119 Dr Whitehead: When the Lord Chancellor but the general public, much more information
came before this Committee, he seemed to be about the way they are governed and what is going
somewhat concerned about the extent to which on—is really severely restricted. I imagine that the
public time and money might be being wasted with Cabinet OYce would immediately refer to the most
frivolous requests. Although he did not suggest that senior person possible at £100 an hour so that they
the £600 figure was the wrong figure, he did raise the can look at it for twominutes, and say, “No,we can’t
question of whether further time and money in aVord this”! I really do think that this is a crafty way
preparing information might be taken into account to deal with this. Also, it seems to ignore one other
within the £600. He suggested that reading and important point in the legislation: that if you make
reviewing files time—presumably a diVerential scale, vexatious requests which could be considered trivial,
depending on the seniority of the person reading the continued requests, they are perfectly entitled to
file—might be a good idea. What is your view of write back and say, “No, that’s it. We’re not looking
that? at this any further”. He seems to have forgotten that
Maurice Frankel: I think that we would see an in his drive. You realise that if he introduced fees, or
immediate crash in the volume of requests receiving heavy fees like they have done in Ireland, it would be
replies. Although it would not be putting the fees up, very unpopular; therefore, he is trying to find some
it would be saying that you would have to ask for a weaselly way round. He may have even picked up
very small amount of information in order to get from the crafty pressure that is going on from the
your request through the cost limit, compared to Inland Revenue over being overrun, I gather, with
what you ask at the moment. I think that, coming at tax forms. They are trying to argue, I notice in the
this early stage in the life of the legislation, it would Public Accounts Committee, for a charge for the
be a very regrettable step to take. At themoment, we taxman’s time for looking at your tax return if it is
do not want to give public authorities more barriers, beyond a certain date. You can just see this
better armour to defend themselves against requests. spreading across government..
I accept that they are getting a lot of work. Some of
these requests are causing them a lot of work. The Q120 Chairman:Would I be right to assume that, if
problem is that themoment you start to say that you it was amember of the public, theymight be deterred
will take the costs into account at £25 an hour, I and that The Guardian or certain other newspapers
think you will probably find that half of all the might not be deterred if they had to find some extra

money to deal with a request?requests that are now being answered will be refused
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Maurice Frankel: Under the scheme we are talking accept what they say—that it would take that many
hours up to the full £450 or the £600 limit—or not.about, you would not be asked to pay more. What

you would find is that the amount of work that Havingworked in the public sectormyself, you often
know if there is one individual with the knowledgewould be done for you would be sharply reduced, by

taking the time into consideration. I do not think of where those files are located or whether there is an
electronic document records management system inthat this is the problem to dowith frivolous requests.

I think that they are two separate things. I think that place, where they could conduct a search for that
information, but you have no real evidence to saythis is to do with the volume of work that is coming

into departments from genuine requests, not that they have even attempted the search for you. It
is almost that they give you the response straightfrivolous requests. I think that is the perceived

problem. back, saying immediately, “Your request is too
general” or “It would immediately breach the cost
limit”. So you are very much in the position of beingQ121 Dr Whitehead: From Steve Wood’s thoughts
in the dark. It is very diYcult and, until we get a caseon this matter, although there is only anecdotal
to go to the Information Commissioner and for himevidence, it does not seem to you that there appears
to investigate how they have put together theto be a large volume of frivolous requests taking
calculation of the time it would take to locate andplace.As you have pointed out,DavidHencke, there
retrieve that information, youmay not knowwhat isis a mechanism which could prevent that taking
actually happening in those examples.place. Is there any evidence, in your view, of the

mechanism being widely adopted by responding
authorities so far? Q123 Dr Whitehead: Do you have any suggestions

or thoughts about how that potential diYculty inMaurice Frankel: The Commissioner’s decision, his
first decision, was upholding a local authority judging the real cost of retrieval might be resolved?

Steve Wood: I think that it will be the Informationjudging that a series of very large requests from one
individual over a short period of time were Commissioner stepping in at a very early stage, to

check to make sure that a search actually has beenvexatious. I think that will probably signal to
authorities that that remedy is available to them. attempted on any electronic system, and not to

accept an approach which says, “There are lots ofThe Government does not get a very good press on
human rights, civil liberties issues, particularly with paper files that have to be gone through”. In some

cases that may definitely be true, but it is to makethe terrorism legislation and so on. This is one of the
two things that it has done—the Human Rights Act sure that at least the relevant searches have been

attempted; and to make sure that that costand the Freedom of Information Act—that tells the
other side of the story. The history of the Freedomof calculation is fair.

Maurice Frankel: I think that the authorities shouldInformation Act has been that, as soon as they have
made a good proposal, they have attracted bad explain how they have calculated the cost and why

they think it would take that number of hours. Ipublicity by going immediately in the wrong
direction—a poor draft bill, a long delay in know that in many cases authorities do a little trial

run. They sit down, they get five files out and goimplementing it. I think that they are at the point at
which they are beginning to get credit, people are through those files and see how much of the

information they can get and how long it takes them.beginning to notice that this Government has done
this; it helps the ordinary citizen. People are reading I think that people would be impressed if they saw

the work that the authorities had done; but whenabout it every day in their newspapers. I think they
are at the point at which theGovernment itselfmight you see what they say to the applicant, they say,

“We’ve calculated that it would cost £600 to find thisactually get some credit for this legislation, and I
think that it would be a good idea for them not to get information”, and nothing more. Immediately, the

suspicions come to the surface; but sometimes, wheninvolved in that for the time being and just let the
legislation take root. you see what they have done, you are quite

impressed by what they have done.
Steve Wood: It is in the letter which comes back toQ122DrWhitehead: I was going to say “a better spin
the applicant. If it was explained clearly to you abouttherefore”, but perhaps that is a cynical thing to
how that time was taken, it would perhaps also stopsuggest. Steve Wood, you have mentioned in your
some of the complaints going to the Informationwritten evidence that a number of responding
Commissioner.authorities appear to be costing the response based

on a paper search, where they have electronic
records management systems and the cost of Q124 Chairman: Is there anything else you want to

say on the records management aspect of it? Is this asearching through a system, therefore, is presumably
the cost of moving the finger to the button and situation in which the main driver for records

management in public bodies ought to be thedivulging the information. Do you have some
examples of that problem arising in terms of Commissioner and his response to information

requests, or do we have some other mechanisms?responses?
Steve Wood: I have not actually appealed any of Steve Wood: I think that, on records management,

the drivers for that before the Act came in were verythose cases, but you are really very much in the dark
as to what systems are in place. You are told in your much putting retention policies and schedules in

place, to make sure that certain types of informationresponse that it would exceed the cost limit to locate
and retrieve those files. You verymuch have either to were kept for relevant reasons. The obvious other
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benefit is the eYciency savings which should be Chairman: Thank you very much indeed. We are
very grateful for your help, and we also read whatdeveloped from having an adequate records

management system, in terms of the response time. some of you write on the subject. We will continue
our evidence sessions this afternoon, and we will beMost public authorities are still on part of the curve

of learning how to use these systems. It is very early reporting in due course. Many thanks for your help.
days to see where the benefits are emerging.

Witnesses:Deputy Chief Constable Ian Readhead, Hampshire Constabulary andAssociation of Chief Police
OYcers (ACPO), Chief Inspector Paul Brooks, Hampshire Constabulary, Dr Lydia Pollard, Improvement
andDevelopmentAgency (IDeA), andTracyPhillips, Senior InformationManager, IslingtonCouncil, gave
evidence.

Chairman: Mr Readhead, Dr Pollard, Ms Phillips, Q126 Julie Morgan: Is there any particular
information that has come out that you could tellMr Brooks, at least three of you have been with us
us about?before the Act and it is interesting to have you back
Tracy Phillips: The information requests tend to beat this stage, to see how it is going on. I will ask Ms
topical, whatever the subject of the day is within theMorgan to begin.
borough itself. Primarily, the culture change has
been in the release of contracts and the publication
of that, which was never done in the past. That is the

Q125 Julie Morgan: Good afternoon. Can you tell biggest one that I could think of straightaway.
us about your experience of the first year since the Dr Pollard: My organisation is not covered by the
Act has implemented? Could you give us figures Freedom of Information Act, so the information I
about the number of requests that you have received, will give you really relates to all English local
how well you feel that you have coped with the authorities. We did a six-month survey and I will
demands of the legislation, and what sort of new quickly try to do an update on that. Our estimate is
information has been released? that, for the year, the English authorities received
Tracy Phillips: I am representing the London something like 70,000 Freedom of Information
boroughs, and I am from Islington Council myself. requests. It was variable from local authority to local
To date, we have had 499; that is up to today. It has authority. We produced a report and in that report
been an interesting experience from the very it breaks it down in terms of types of authority.
beginning. It was challenging at the beginning, but Typically, district councils tend to get fewer requests
we are finding it more and more acceptable and that than other types of councils, but there is really not
we do want to publish more and more information. much diVerence between the other types of councils
It is to our benefit to do that and we are embracing in terms of the numbers of requests that they get. An

overall picture for local authorities is that there isthis legislation. It is interesting how it is being used
some very positive news that has come out, in thatby the public at large, by business and the press. To
they have embraced the Freedom of Informationdate, we have had 30 requests from our local press
Act; they are genuinely trying to be more open andand 130 from national media and private
responsive to the general public. It has raisedorganisations—that is about one-third—and two-
information management and records managementthirds which are by the public at large, and quite a
much higher up the agenda for local authorities.few of those were anonymously made, so we did not
They are valuing their information and thinkingactually know who they were. The act is applicant-
much more carefully about how they can make bestblind anyway. It is quite good. It is about public
use of it. That in turn has a very positive knock-onaccountability. They are asking about how our
eVect for service improvement. There are some verymoney is being spent. Another of the requests is
good examples of how local authorities are using thequite illuminating to ourselves, regarding requests
Freedom of Information Act to improve theirover contracts and how we have arranged to go into
services. So, on the whole, it is very positive. Therebusiness with this contractor, and what is the
is room for improvement always, but it is a veryaccountability for that. So it has been a learning
positive impact.curve for us internally as well, because we are more

co-ordinated. The departments are not acting in silo;
we are a corporate body. We are welcoming the act Q127 Chairman: Is the police picture diVerent?
and our compliance has gone up month-on. So we DCC Ian Readhead: The first year has seen just
are 85% compliant in this last month. We have about 21,000 applications being made to the service
implemented an information governance board, overall. We are pleased that on 94% of the occasions
which is being chaired by our Director of Corporate we have managed to respond within the time-frame
Resources, which is head of law. So it is being set by the legislation and have replied, in full or in
received as high-profile within the council itself. part, on 65% of the cases. When we gave evidence to
That is truly representative of the London boroughs you before, we indicated what our main concerns
anyway: that it is being embraced now. So it is good may be. We were particularly concerned about

disenfranchised members of staV makingfrom our point of view.
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considerable requests to us as employers. In fact that had not been defining this as a vexatious or a
has not proved to be the case: only in exceptional frivolous request; they had been trying to deal with
circumstances where forces would appear to have these requests as they came in. The other thing that
had diYculties with their staV do we see lots of they had not been doing, because they were not
internal applications. Overall, we have tried to aware that they could do this, was adding up the
indicate in our evidence to you where the main time spent on these requests, because they are
requests come to from our applicants, which are in individual requests and not necessarily about the
relation to operational policingmatters, and also the same thing. So they did not feel that they could add
way in which we deal with high-profile cases such as up the time spent. Each request has been dealt with
Soham. We think that our main diYculties will be individually, and that has taken up a considerable
around issues such as staV retention. It is very amount of time. The other issue for local authorities
diYcult in our organisation to create a culture where is requests from businesses. There is a concern that
you serve two clients. One is the applicant and the businesses are using the Freedom of Information to
other one is the organisation that youwork for. That get information that will help them then sell their
has led to a disproportionate amount of staV services to local authorities, or help them to make
turnover and that has impacts for us around training commercial gain. There is concern about whether
as well. So certainly our future strategy is to try to that was what was intended within the spirit of the
have an impact upon that area of specific business. Act. I have another example here, where local
Overall, we are relatively pleased with how the first authorities were asked to provide information in
year has gone; but our view is that there is much terms of a web-based survey which went to the vast
challenge facing us over the next two years, as I think majority of English authorities and they were asked
both the public and the press become much more to complete this online survey.
aware of how this legislation can be used.
CI Paul Brooks: To answer your question about
what sort of releases we are doing, requests such as Q130 Chairman: You mean a survey document was
all the Greenham Common files when the nuclear sent out to lots of local authorities, but as an FOI
airbase was there—that has all been released to the request?
press via requests. The investigating oYcer’s report Dr Pollard: Yes, and they were asking for
into Soham was released. All the anti-apartheid information by means of a survey. Again, the
movement back in the 1960s and 1970s was Information Commissioner has recently given
released—there were obviously a lot of high-profile guidance that, if those types of requests come in,
issues around that; and, recently, war crimes. The they do not need to treat them as FOI requests.
majority of our chief oYcers’ expenses are nowbeing
routinely published on to websites. We have had

Q131 Chairman: I am sorry. Did you say theinvestigating oYcer reports for high-profile cases. A
Information Commissioner gave or could haveconsiderable amount of ACPO policies, such as fox-
given?hunting—howwe are going to deal with fox-hunting

since the new legislation—that has all been released, Dr Pollard: No, they have very recently given
mostly in full. So we are making inroads into quite guidance to say that those requests need not be
high profile cases. As Mr Readhead said, 65% treated as FOI requests; but it is those kinds of issues
roughly is what we are releasing, in full or in part. that have been worrying local authorities in terms of

dealing with the requests. There is obviously the
resource issue and how we fund all this, which is aQ128 Julie Morgan: What about the problems you
problem for a number of authorities—but wehave encountered?
reported on that last time.Dr Pollard: For local authorities, they have raised
Tracy Phillips: Can I add to that from a localthe issue of the definition of vexatious or frivolous
authority perspective?We are verymuch on our ownrequests. That has been an issue. I have a very good
in terms of consistency. We rely on networks andexample which I can leave with you. It is a very
regional groups to deal consistently with round-recent one. One authority received something like 40

requests within a four-week period from a single robin requests, to ensure that the response that is
person, all for quite detailed information, all given is one where we should all be providing the
legitimate requests. Nothing wrong with them as same responses. The responses for an empty
individual requests, but it was 40 requests for property request, for example. If we are going to
information within a four-week period that caused disclose, we should all disclose; but we are reliant
the problem. I am sorry, no, actually it is 58 in total upon networks of expertise within the individual
not 40. local governments to contact each other and say,

“We have got this request. This is how we are going
to respond”. We do not have a clearing house whereQ129 Chairman: Fifty-eight?
we could go and seek advice; we are reliant upon ourDr Pollard: Fifty-eight requests from a single
own individual networks. That is a major factor forindividual in a four-week period. Local authority
local governments. There is no resource given. Theregroups have had discussions with the Information
is certainly no hierarchy of support and guidanceCommissioner and have fairly recently had some
given to local government bodies, and that is amajorguidance about whether you could define this as a

frivolous or a vexatious request. Previously, they factor for local government.
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Q132 Keith Vaz: How many of the requests to the Q136 Keith Vaz: To your knowledge, have you
produced any leaflets advising the public of whatpolice relate to information that you simply do not

have? People writing in and saying, “Can I have my they can and cannot find, in terms of applications
under the FOI?file?”, for example, and you do not have that file and

you do not have this information? CI Paul Brooks: We have actually done a public-
facing manual, which is on the ACPO website andCI Paul Brooks: About 9% were where we do not

actually hold the information. which basically goes through issues of what you can
approach for, what you can get, and how to apply.

Q133 Keith Vaz: When you reply to them and tell
Q137 Keith Vaz: But not many people wouldthem, what is their reaction? Does anyone think that
necessarily wake up in the morning and go on theyou are not being—
ACPO website, would they?CI Paul Brooks:There are a lot of people, obviously,
CI Paul Brooks: No.who think it is a conspiracy and that we are actually

not following that, or they do not believe us; but we
Q138 Keith Vaz: Has anything been produced that,can only say that we do not hold the information—
for example, goes to local law centres or Citizensit is our belief. We do get some of those, but it is not
Advice Bureaux?that prevalent.
DCC Ian Readhead: I am not aware that we have
done anything specifically in that, sir.

Q134 Keith Vaz:Remindme—youmay have told us
this on the last occasion when you came to the other Q139 Keith Vaz: So you have basically left it to the
Committee—how long do you hold your files? Does public to find out where they can get hold of this
it vary according to a police authority, or is there a information and they write in? If you issued leaflets,
standard? your workload would presumably double, would it
DCC Ian Readhead: It really depends what you are not?
talking about, sir. Legislation allows the Police CI Paul Brooks: It would increase considerably.
Service to keep criminal convictions now for life, or What we try to do, and we do this with all requests,
for 100 years. So you have that at one end of the is that there will be items we have that we would not
spectrum. Most other police files around release and where we would fight release, such as
information are kept up to about seven years; but some parts of criminal investigations, because we
there are diVerent grades and categories. So if you hold so much personal data. We try and lower their
take a murder investigation that has perhaps not expectations, but also when we get requests we do
resulted in any prosecution or arrest, that may be phone and advise them, “You can have this”, andwe
kept longer as an active crime investigation and, you try and work with them. FOI oYcers are very keen
will know, cold case reviews now are actually to do that. But we have not actually put out leaflets
detecting crimes that were committed 20 years ago, saying, “You can go for that”—mainly because, my
through the developments of forensic science. personal belief is, we do not have the staV, and the

cost of that would have a very big impact. I think
that in our evidence we have stated the first year hasQ135 Keith Vaz: We have all seen the television
cost around £7million for the service, and that is justprogrammes about this. Do you feel that there
answering requests, but it does not include the timeshould be a standard practice throughout all the
to publicise things, put things on publicationPolice Service that files should be kept for a certain
schemes—which is a problem to the service.period of time? It sounds as if diVerent things are

happening in diVerent parts of the country. You
have a police reorganisation going on, where it is Q140 Dr Whitehead:All of you to some extent have

addressed this question but, when you last gavequite possible that, as we merge these various police
forces—whether or not people are in favour of it— evidence to the Committee, or rather when three of

you gave evidence to the Committee, really beforefiles will go missing as the filing cabinets are
transferred. matters had started, you did raise concerns about

whether authorities in your sector would adoptDCC Ian Readhead: I think that there are two
questions there. The first is do you want consistency diVerent approaches, I think particularly concerning

the police. For example, whether some authoritiesin standards across the Police Service with regard to
how we retain information? The answer is yes. Post might answer in a diVerent way to others and

therefore would be subject to, as it were, people thenthe review by Sir Michael Bichard, there is now the
management of police information which is setting reprising their requests to other authorities to try to

tease things out. Has that actually happened, inthose standards for how long we retain information.
The second issue is about how you actually have terms of the first year’s experience?

DCC Ian Readhead: Certainly from the Policegovernance processes and retain information. Most
forces are now either committing much of their Service, yes, there has. What we have done is

additional training to try to get consistency acrosshistorical filing to computer records or they have
other central repositories as to where they hold the service as to the way in which exemptions are

used, so that everybody is using the Act with someinformation, in accordance with best standards. I
think that overall the service is getting much better consistency. We think that has certainly had some

harvest in relation to ensuring that the service, in itsat this area of business.
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outward-looking response to the public, is doing Q144 Dr Whitehead: What about consistency of
response from local authorities? Youmentioned,Msthings with some conformity. I think that I have said

before that it would be absurd, would it not, if one Phillips, that to some extent it is an issue of
networking in terms of providing that consistency.applicant writes to Dorset and gets one kind of

response, but writes to Hampshire and gets another Tracy Phillips: That is absolutely how it is. It is a
matter of networking with every other FOIone? Certainly we are really keen to enhance the

capability of the service to be able professionally to practitioner within local authorities, to see how they
are answering a response and whether it is arespond in that arena.

CI Paul Brooks: Certainly we have seen across the consistent response approach. We are left to our
own devices. There is no one there, providingservices where a requester will—we have had

experience in the first few months—apply to 15 support for us.
police forces, asking the same questions, making
sure that each police force never touched each Q145 Dr Whitehead: You would appreciate,
other’s border; then, 20 days later, asked another 15, perhaps, a system more akin to the method the
and carried on in that way. The Central Referral police are adopting?
Process that we have set up will try to answer and Tracy Phillips: Yes, very much so.
gain ACPO advice, because ACPO works in a way Lydia Pollard: But there are no resources available
that the deputy chief constable or the chief constable to provide that service. There is some evidence. I
of one force will give advice to all forces. Therefore think in the environmental health reports there was
that is what we do. We go to that ACPO lead and some inconsistency certainly in what was disclosed.
then advise all forces, “This is what the ACPO lead It is really the interpretation of exemptions that
says”. It has been surprising that, even with that causes the issues. DiVerent authorities will interpret
method, reporters will ask one force, get a response, them diVerently and that will lead to discussions
and then will shove it through to six or seven forces about how they have been interpreted, but, until
and say, “Here is a precedent youmust follow”. That there is some case-law established, tribunal cases
happens quite regularly, but the Central Referral coming out and decision notices about it, it is likely
Process does actually pick quite a lot of that up. The to continue.
thing we are showing is that a number of forces do
not want to release material, but the ACPO lead is

Q146 DrWhitehead:Have you noticed any evidencesaying, “No, release it”. We generally give guidance
of the sort of precedent-setting inquiries ofsaying, “No, let that go” and we do push people.
particular authorities that we have heard mentionedThere is more pushing people to release than not
this afternoon, which in the case of the police haveto release.
been to some extent tempered by discussionsDCC Ian Readhead:My final concern would be that
between forces but perhaps less so as far as localsome of my colleagues at chief constable level, as we
authorities are concerned?have said in our evidence, still have not been open
Lydia Pollard: It is less so as far as local authoritiesabout their expenses. That really worries me.
are concerned because there is no one organisation
in charge of them, they are very much independent,
and so it is very much informal agreements. TheQ141 Chairman: They have not been able to . . . ?
London authorities have an FOI group and they willDCC Ian Readhead: They have not been open. They
take requests that are of concern and they willhave not published their expenses. That sets a tone
discuss with others and ask advice about how tofor the force. Clearly, against that backdrop, in that
handle it and there will be some consensus there.particular area, you wonder about the diYculties for
Similarly, there are other local networks that dothe oYcer who has been positioned to deal with FOI
that, but there is no national network that does that,issues being as open as perhaps they would want to
and so you are likely to feel, although I have notbe. I hope that in the next 12 months you see that
necessarily seen this, that diVerent areas could takeposition rectified.
a diVerent response.

Q142 Keith Vaz: But if they do not publish their
Q147 Dr Whitehead: Turning to the length of timeexpenses and someone puts in an application, they
for a response, we have heard already this afternoon,have to be published, do they not?
and on other occasions, that some requests haveDCC Ian Readhead: That is correct, sir.
been subject to lengthy delays. I think this is
particularly a question I would direct to Dr Pollard.
Have those sorts of delays occurred within localQ143 Chairman: It would take an appeal to the

Commissioner to enforce it, if they do not listen to authorities and to what extent, if those delays have
occurred, do you think the public interest test hasyou.

DCC Ian Readhead: That is correct, sir. been applied by those people thinking about how
quickly to respond to requests?CI Paul Brooks: The Commissioner is of the

opinion, every time we have an appeal to the Lydia Pollard: There have been delays on requests. I
am not aware that they have been huge delays.Commissioner, they will automatically search to see

if any other police force has released it in the first Obviously, on certain individual ones there have
been long delays, but, on the whole, I think thatplace and, if they have, that gets sent straight back,

saying why you should be releasing it. there have been relatively few delays. Part of the
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reason has been the public interest test. There have informal advice, which usually they would take
notice of, about how to deal with something ofbeen some problems, particularly in small

authorities, with procedural aspects. In fact, a which they were not quite sure. When they have
done the same under Freedom of Information theynumber of the ones that went to the Information

Commissioner were concerned with procedural have not received that informal guidance. They have
been advised that the Information Commissioner’saspects. They just did not realise what they were

supposed to do and people had sat on them and OYce was not able to give that guidance because it
might prejudice a complaint.perhaps not responded as quickly. One of the big

issues is just finding the information. Local
Q150 Chairman: They are given a theoretical reasonauthorities are still working on records
rather than saying, “We are too busy at themanagement, the vast majority still do not have a
moment”?corporate records management system, they have a
Lydia Pollard: Yes, they have been given thatmix, and finding information in a manual system
reason, and the guidance has been slow to come out.takes a considerable amount of time.
For example, there has been a meeting between
Defra and the Information Commissioner’s OYceQ148 Dr Whitehead: Has the fact that you have a
and local authorities about joining up the guidancebetter system in the police force, one might say, of
for FOI and EIR, but we are still waiting for somecomparing requests meant an overall lengthening in
definitive statements which were requested back inthe time taken to respond, or has it made the
January—they were requested before that but theyprocedure of responding more eVective, in your
were formally requested in January—and so theview?
information that is coming out is quite slow. TheDCC Ian Readhead:We have been relatively pleased
information about how to deal with vexatiouswith the compliance with the time-frames, but the
requests has also been very slow in coming out. Thatemphasis we have always said is: if you are going to
only came out in January again, so we have gone abe somewhat longer, it is better to have a
whole year, so it has taken time.quantitative answer than one that you rush through
DCC IanReadhead: I think our relationship with theand then you do not comply with the legislation or
Information Commissioner has perhaps been morewhich you could potentially prejudice because you
positive than that. It would be fair to record that wehave not redacted the documents correctly. Clearly,
have received significant support from Richardthere are some complicated matters which we deal
Thomas and his staV over the last year. I think thewith, but what we have attempted to do using best
diYculty is in the area of appeals. Twenty-sevenpractice is to keep the applicant well informed about
appeals went to the Information Commissioner’swhy the delay is occurring, giving clear time-frames
OYce in 2005. Only 10 of those have actuallyas to when you expect the document to be fully
received adjudication. The oldest one goes back toreleased, but overall, 94% of the time we are within
March 2005 concerning registered sex oVenders, sothe time-frames, and we are pleased with that.
I would suspect it is in that particular area that we
would say the Information Commissioner has his

Q149 Chairman:We have received evidence that in greatest challenge.
the Commissioner’s OYce there has had to be some
transfer of staV from the guidance and management Q151 Chairman:You are more concerned about the
functions, and possibly even some of the other backlog than the secondary eVective attempts to
general work, into dealing with cases due to the deal with it?
backlog. Have you noticed an eVect from that or DCC Ian Readhead: Yes.
have you been reasonably comfortable with the
quality of decision notices and the guidance that has Q152 Chairman: Thank you very much.We are very
been issued? grateful to you for coming to give evidence this
Lydia Pollard: I think local authorities have noticed afternoon. Parliament is often told that it ought to
that. Under the Data Protection Act local look at the eVects of legislation, not just the making
authorities were able to go and ask the Information and framing of it. We would like to have had you
Commissioner’s OYce for advice about how to deal along at both stages of the process. Thank you

very much.with a particular request, and they would get
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Chairman: Ms Ceeney, Dr Thomas, and Ms Healy expertise we had within the organisation, and so we
created a pretty strong team who understandfrom National Archives, we are very glad to have

youwith us. Obviously some of you have heardwhat information provision and the law extremely well.
We have been very pleased at how well we havehas been going on before, but we want to look

particularly at the National Archive’s perspective as done. In terms of advice for other departments, it is,
I think, quite hard to generalise from our experience.holders of a lot of the documentation, but by no

means all of it, on these matters. Of course, our key role is as an information
provider. Other government departments’ key role is
policy, delivery or both and the rigor we have beenQ153 Dr Whitehead:Good afternoon. What impact
through of training all our staV is not going to behas the Act had so far on the National Archives?
practical in other departments. One lesson I wouldNatalie Ceeney: We have probably got a slightly
say to other departments is: good recordsdiVerent experience from many organisations, in
management is key to success, and I think that hasthat, I suppose, our core role is to be an information
been a theme that has come up in your session so far.provider; so the key impact it has had on us is

allowing us to provide far more of the information
Q156 Dr Whitehead: Electronic recordswe have got to our users. To give some statistics, at
management?the beginning of the year, prior to FOI, we had
Natalie Ceeney: Electronic records management is300,000 closed records, at this point we have got
key.200,000, and so it has enabled us to reduce by a third

the amount of closed items within National
Archives. We have also embedded FOI within all Q157 Chairman: You have a formal role in
our processes, so users can search our catalogues promoting good records management?
and get pretty seamless access to a choice of open Natalie Ceeney:We do.
records or to request, under FOI, closed records; so
it has enabled us to widen the access to the material Q158 Chairman: Yet, of course, and it is one of the
we hold. issues that have come up in the previous evidence

session and in others, not only is there a general
problem but it impinges directly upon operating theQ154 Dr Whitehead: That has been done without
Freedom of Information Act?significant hiccups, shall we say, as far as you are
Natalie Ceeney: Absolutely.concerned?

Natalie Ceeney:Absolutely. Because our role is as an
information provider, we perhaps could anticipate Q159 Chairman:What more do you think you could
what FOI would be more easily than some other be doing?
bodies. Also, because we anticipated quite high Natalie Ceeney:Our role at the National Archives is
volumes of requests, we did a lot of preparation, to promote good electronic records management
both internally and working with other government standards. It is really every government department
departments, because we anticipated we would get and every public body’s role to make sure they have
quite a lot of requests. So we were ready on the first eVective records management. We train records
day of the Act and, in fact, we prepared, by working management practitioners, we put out a lot of
with government departments, to release on the first guidance on the importance of records management
day of theAct 50,000 records so that we could herald as well as how to do it. We work with suppliers to
in the new Act on an open basis. make sure that there are systems out there which can

do the job, although, I would stress, it is a pretty
immature technology market at the moment. WeQ155 Dr Whitehead: You have anticipated my next
also work to promote the importance of recordsquestion. From your written evidence we note that
management at quite senior levels withinyou received about 5,000 requests during 2005, and
government. I think FOI has raised awareness of theyour answering rate was rather similar to Albanian
importance of records management. As you haveelection results in the 1960s. You answered 98% of
heard from other people, FOI has brought home thethose within the statutory deadlines. How did you
importance of good electronicmanagement systems.manage to achieve what I think everyone would say
We are continuing to plug away, but I think theis an impressive compliance rate? Do you have
message has to come from all angles and not justinformation you might pass on to other government
from National Archives.departments about that example?

Natalie Ceeney: I think we are in an easier position
than many government departments because Q160 Chairman: The Information Commissioner

has told us that his oYce has met with diYcultiesvirtually all of our staV have a core role as
information providers. What we did prior to the when there are disputes about whether or not the

authority holds the information that someone isAct’s introduction was to train every single member
of staV in the National Archives so that every asking for. Is that an area where you can give more

advice, and who really could be involved inmember of staV could recognise an FOI request
when they saw it. Also, because we are very used to challenging the response: “Oh, we do not have that

kind of information”?dealingwith requests for information, it was perhaps
easier to add in this extra volume. We also created a Natalie Ceeney: Can I ask my colleague Susan to

answer that one?dedicated FOI team, again using information



Ev 29

28 March 2006 Natalie Ceeney, Dr David Thomas and Susan Healy

Susan Healy: We have issued guidance on the simply disappear completely over a relatively short
disposal of records and the importance of timescale, the next six or seven years, simply because
documenting the disposal of records, and we have the mechanism by which it is held is not as robust as
talked to the Information Commissioner about this traditional paper. Where do we go on this one?
as a particular issue with a view to our coming up Natalie Ceeney:Maybe I should say a little bit about
with more guidance which would perhaps get to the the issue and what we need to do to tackle it. The big
bodies which do not necessarily have qualified challenge is that managing electronic just is not the
record managers on the staV because, perhaps, they same as managing paper.What everybody is used to
are smaller. We are about to issue a new series of in paper record management terms is you first create
guidance, which is aimed at smaller organisations a record, then you create a paper file, you put it on
and which will be expressed in user-friendly fashion, a shelf and it can usually last for a couple of hundred
explaining what it is about geared to the records years if you do not do anything particularly dire to
management code, and we are hoping, in this way, it. In an electronic format the chances of us opening
we can bring home to the smaller organisations the a document that is more than five to seven years old
fundamental things that they can do, without and reading it and the format being intelligible, let
necessarily being too expensive, whichwill help them alone your computer being able to read the floppy
get over this problem. One of the things which we do disc, is quite low unless you take active steps to
is encourage them to know what records they have, preserve it. That is a pretty new concept. The other
know what they keep, for how long they keep it and thing that is new in this field is the technology itself.
what gets destroyed when, and we hope that will get There are no oV-the-shelf digital preservation
around this problem which the Commissioner solutions out there to buy at themoment.We are not
encounters in organisations saying, “We do not have only talking about new practice, we are talking
this information”, and we do not know why they do about completely new technology. What are we
not have it and we do not know when they stopped doing about that? Essentially consortiums of
having it. libraries and archives across the world, of which we

are a key player, are working on the principles for
Q161Chairman:Doyou think you should be sent in, digital preservation. We are ourselves at National
like the Flying Squad, to have a look where the Archives spending seven million pounds over the
authority cannot produce a documented record or next couple of years to build a digital preservation
has destroyed the document? system, because we have to take the lead, and we
Natalie Ceeney: That is an area we have discussed work with other archives and libraries to make sure
with the InformationCommissioner about using our the standards are right. What we are also trying to
expertise to help. We have tended to take the do is to generate interest amongst suppliers so that
approach more of a consultative rather than an oV-the-shelf solutions do become available. What
enforcement body, because I think what authorities we are also doing is sharing that information acrosstend to need is help and guidance rather than

government to make sure that the awareness of, firstnecessarily a sort of hit squad.We do that informally
of all, the issue of digital preservation and, secondly,already with a lot of bodies and we have talked with
our experience of the technology gets shared so thatthe Information Commissioner about playing a
we do not hit the crisis point that we are describing.more strategic role in helping bodies as required.
The short answer is, if we do nothing, we are going
to have a crisis, but theNationalArchives is working

Q162 Chairman: That may help for the future, but it pretty hard to make sure that we do not do that.
does not help them to resolve a diYcult case where
there is no certainty or proof that that document or
class of document is not still being held? Q164 Chairman: At the moment there is no answer
Susan Healy:What you are looking at is balance of out there. It is not that departments are failing to do
probability. Is it plausible, is it credible when the what you think they should do. They are waiting to
organisation says that it knows it had these records be told what to do?
once but they do not exist any more? What the Natalie Ceeney: That is absolutely right.
Commissioner can do, and is already doing, is to
look to see what is the pattern of records

Q165 Dr Whitehead: Does this mean that when it ismanagement for the organisation? Have they got
being universally advocated that electronic recordsprocesses in place which make a credible claim that
keeping is a good thing for authorities in generalthis information was destroyed at an agreed date?
and, indeed, we have heard in earlier evidence thatYou have to look at the question of whether or not

there were records destroyed in an orderly fashion as this might, for example, be making more
part of a whole package of records management information available quicker and at less cost than a
organisation. search through the paper files, the down side of that

is that there could be very substantial costs down the
line for, presumably, transferring all the records, asQ163Chairman:There has been a huge change. Vast
is the mechanism at the moment, to whatever theamounts of data which used to be on paper are now
latest form of digital retrieval is when the time comesheld in electronic form.We are moving into a period
and that, therefore, the overall cost might not be thatwhere only relatively recent events can be traced by
much diVerent in the end than keeping the stuV in aelectronic records, and you have expressed concern

that a lot of information that is not provided might box in a file?
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Natalie Ceeney: There are a number of points there. does make access to information far faster and far
more reliable in terms of being able to know whatThe first thing to say is that under any records
you have got and how to find it and get it quickly.management system what is important (and I think

this was illustrated by the police team earlier talking
Q167 Chairman: Can I ask you about one otherabout disposal schedules) is that not everything is
thing which the Committee and individual memberskept forever. Typically, for example, the National
get representations about, and that is the issue ofArchives take about 5% of government files, so at
releasing census information. Of course there is aevery stage you would expect weeding down of
policy decision, which I do not particularly want tovolumes, so what would transfer to a preservation go into, about what view the Government takes

system would not be everything; it would be a small about the conditions that are supposed to apply to
volume. The second thing is the costs are going to be censuses and what the eVect on confidentiality
much more eVective if we share technology. We would be. It is not about that I wanted to ask you, it
simply do not know at this point what a preservation is the practical implications for National Archive if,
system across government would cost. It is for example, the Government were to decide this
inevitable that the cost will be far lower in future year that the 1911 census ought to be released before
than it is going to cost now for us to build something, the 100-year date or, indeed, that any other census
given the embryonic state of the technology. should be accelerated. What can you tell us about

that?Regarding the economics long-term, essentially we
Natalie Ceeney: The issue with the 1911 census isare contrasting paper warehouses with staV and a
that it is a pretty huge document and it is not yetlarge space, sometimes in Central London, with a
digitised or microfilmed. Our approach for censusbig box of software, which we simply do not know
information has been, given its huge potentialthe cost of. At today’s cost, probably digital
popularity to anyone doing family history researchpreservation is more expensive. In 10 years it could
or local history research, to digitise it.We have plansbe the reverse. It could be that a big box less than the
in place to digitise it in the same way we did with thesize of this room could hold information that
1901 census. To give an example of whywe think thispreviously massive warehouses across London is so important, looking back at the 1901 census, the

would have held, and a lot cheaper. We simply do ratio of people using it on-line verses on site is one
not know. What we do know is that we have got so hundred to one, and so we know that if we can
much electronic information we simply have no digitise the census it is going to be immensely
choice than to build a digital preservation popular. The problem is that digitisation takes time
mechanism to store it at the end. and costs money. Our approach is to find

commercial suppliers, as we did with the 1901
Census, who would take the commercial risk of

Q166 Dr Whitehead: I was thinking in terms of the digitisation, which is going to be hugely expensive, in
point that the witness made to us earlier today about return for essentially being able to release it to a wide
the fact that a request could be refused or regarded audience, and it is also going to take a process of
as diYcult to meet on costs grounds, because of an three to four years. If policy were to change or the
estimate of the paper trail research that would be Information Commissioner were to deem it open
required, when in fact information stored under FOI, the practicality is that it is very unlikely

we would find a commercial supplier willing to takeelectronically could be retrieved at the press of a
the 1911 Census and to digitise it while at the samebutton. The suggestion here appears to be that
time answering FOI requests, but also it wouldmeanactually it is not quite as cheap and straightforward
access to the few rather than the many, because weas all that and that perhaps, if one took into account
would have to stop digitisation in order to let anyonethe down-the-line costs of the diVerent forms of
who wanted to walk on site see it, which would stoprecord keeping, maybe that calculation would not
us doing the digitisation. The other thing to stress iscome out quite as positive as might be suggested?
that it is a paper document, and therefore, by itsNatalie Ceeney: I think that is a fair assessment. The nature (almost 100 years old) is pretty fragile. It iseconomics of electronic verses paper are also very fine for digitising. When people are going to leaf

diVerent costs at very diVerent stages. People have through it every day, actually it will quite quickly
talked about electronic records management as deteriorate. Our view is the best way of getting
being cheaper. It is at the point of retrieval, but people access to is to allow us the time to digitise it
electronic records management processing systems and make it readily available to everybody.
cost money in a way that maybe creating files in a Chairman: Thank you very much. We are glad to
paper oYce does not. It is a diVerent way of charging have that view on the record. We are grateful to you
the costs. However, I would say electronic records for your help this afternoon. That concludes our

formal session.management with digital preservation backing it up
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Witness: Baroness Ashton of Upholland, a Member of the House of Lords, Under Secretary of State,
Department for Constitutional AVairs, gave evidence.

Q168 Chairman: Baroness Ashton, welcome back. interest and stakeholders can get somebody on to
that group without having to rely on the patronage,We are glad to see you again as one of our most

regular ministerial witnesses. I do not think we have if I can call it that, of the Department?
Baroness Ashton of Upholland:With the user groupgot any interests to declare today that are relevant,

not so far as I know. In that case, let us give you the we are trying to bring together people who have a
genuine interest. We are trying to involve politicianschance to open by asking you what has gone well

and what has not in terms of FOI implementation in from the diVerent political parties in both Houses of
Parliament, journalists, others, organisations whothis first year and what areas do you think need to be

improved on? have an interest and who are participating, if I can
put it that way, in FOI. It is a group I am puttingBaroness Ashton ofUpholland: I thinkwhat has gone

well is we have moved into a culture of openness together. If there are people who are interested and
who read our transcripts and want to be part of that,right across many of the organisations, public sector

organisations, who have been involved in Freedom I would be delighted to hear from them. It is not in
any way meant to be secretive or in any way meantof Information. I think that came through in some

of the evidence which has been presented to the to be other than a helpful and useful opportunity to
think about the future development of FOI and giveCommittee of how people felt that there has been a

good response in the main from central, local those involved a chance to talk through me to the
Department about howwell it is going andwhere thegovernment and other organisations doing their best

to provide information. I thinkwhat has been a great challenges might lie.
success is that we have enabled so much information
to come into the public domain and hopefully Q171 Chairman:When do think its members will be
responded well. Where we have got more to do is in nominated and chosen?
supporting the Information Commissioner in his Baroness Ashton of Upholland:We have written to a
work, in looking to make sure that we have got number of people to invite them. As soon as we have
consistency across government departments and I got the full list completed I will put that in the public
think addressing something I know the Committee domain and it will be on the website. We hope to
is particularly keen and interested in, looking at the have the first meeting within the next two to three
future of records’ management and ensuring that we weeks.
do it eVectively and properly.

Q172 Chairman: The next two to three weeks?
Baroness Ashton of Upholland: Yes.Q169 Chairman:Do you expect to see much looking

diVerent by the end of 2006?
Baroness Ashton of Upholland: I hope we will see the Q173 Chairman: Is that a final list or, if you identify
backlog disappear from the Information gaps in the range of interests and knowledge
Commissioner’s workload. I know he has plans and covered, is it a list to which you can add some more?
has discussed how to achieve that with you. I think Baroness Ashton of Upholland: We certainly can. It
the clearing house is developing its work very is a group that I have put together thinking about the
eVectively, so we will see that greater consistency diVerent areas in which we might wish to involve
which I would like to see across government. Also, people, but it is not by any means set in stone.
we will begin to think about the next phase and stage Indeed, one of its first challenges will be to say, “Do
of Freedom of Information and other organisations we have the right mix of people, are there people we
we might wish to encompass within the Act. should have involved?”. Equally, there may be
Hopefully, all of that together will begin to see the people who we need to bring in for particular
settling down, if I can put it like that, of FOI as part discussions which I would be happy to do. It is a very
and parcel of how we do business and get better flexible and open approach which I hope will be very
government. valuable, and will be open in the spirit of Freedom

of Information.
Q170 Chairman: We will explore some of these
things in more detail, but perhaps you can also tell Q174 JulieMorgan: I want to ask about delays in the

decision-making process because we have had aus about the user group which you are supposed to
be setting up. When are you going to publish some number of witnesses who have given evidence to us

about the delays they have experienced. We knowinformation about it? How will its members be
chosen? Will there be some way in which legitimate that a number of organisations have got a very high
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compliance rate with the 20-day response limit, but very happy to write to you with some examples
which my oYcials can supply. Certainly, thecentral government response is less than some of

those organisations, such as the BBC and ACPO. experience has been that where departments are
taking extra time we have been quite careful toWhat steps are you taking to improve compliance

within your Department and across other ensure that they do consider it properly and that they
are looking in the best possible way to disclose asgovernment departments?

Baroness Ashton of Upholland: Mrs Morgan, my much as they possibly can. Again, the evidence
seems to be that is the case. There are examplesambition is that we will begin to see greater

compliance as we deal with some of the more where information is not disclosed for good reason,
but the purpose of the extra time is to enable thosediYcult issues which come forward. In one sense, it

does not surprise me that in central government kinds of decisions to be looked at very carefully in
order to make sure we get as much into the publicthings can be delayed. Some of the questions and

issues that are being addressed require a more domain as we possibly can. I am very happy to
supply examples to you.complicated and in-depth look. That is not an

excuse, I think it is just a reality because we need to
think very carefully about the concerns thatmight be Q177 Julie Morgan: We have been told of cases
raised by individual departments about the release where authorities have used the public interest
of information. It can be more technically diYcult extension several times before finally replying to an
and it can be more politically diYcult in terms of the applicants’ request for information and there is no
making of policy. At one level I am not surprised. guidance to authorities on what is a reasonable
What we have sought to do with the clearing house extension. Do you think it should be made clearer to
is oVer the best guidance we can to departments to authorities about what is an acceptable length of
make sure that they are operating with, again, that time to consider the public interest? Do you think
consistent approach and where we have got requests the Code should be revised to give some guidance
coming in across Government to give a consistent on that?
view of how they might tackle and deal with Baroness Ashton of Upholland: We have already
particular concerns which people have raised. I am indicated thatwe plan to look at theCode of Practice
by nomeans complacent about it but not desperately and make sure that it is right. I think we are due to
surprised. The Information Commissioner raised look at it again some time towards the end of this
with the Committee his own concerns about delays, year, the beginning of next. One of the issues—and
and I did write to him immediately afterwards to ask you are absolutely right—we need to look at is
for examples of that and he sent me some. whether there is better guidance that we can give
Interestingly, the analysis we have been doing on this authorities. It is always quite diYcult at the
over the last few days demonstrates that the delays beginning because we want to give people the chance
are not only within departments but, indeed, the to look and take the time to do it properly and, at
Information Commissioner himself sometimes takes that point, we do not have an average view of what
a while to deal with things. That is part and parcel of that might look like. Now that we have got greater
the first year of operation. We need to get better at experience and, of course, the Information
it and we hope we will be able to address that. Commissioner too, about what is reasonable, I think

we will be able to review that and look again at
whether we can give some better guidance on whatQ175 JulieMorgan:You think a lot of the delays are

to do with the fact that it is the first year of operation we would consider to be a reasonable length of time.
and it will improve as we all get a bit more used to it?
Baroness Ashton of Upholland: I am quite sure that Q178 Julie Morgan:We were also told by a number
a percentage of it is related to that because you are of witnesses that internal reviews have been subject
dealing with quite complicated questions for the to delays and extensions, in some cases where
very first time. We will get better and faster because authorities have taken months to complete internal
people get more used to dealing with that, and that reviews. The Code of Practice merely states that the
is my ambition. There is nothing that I have seen time taken should be reasonable, and the
which is a systemic problem about delay, it is that Information Commissioner told us that he thought
there are some diYculties in trying to work out quite two months was suYcient. Do you think you should
what ought to be done. revise the Code tomake it clearer to authorities what

is an acceptable time to carry out an internal review?
Baroness Ashton of Upholland: One of the things weQ176 Julie Morgan: The Code of Practice issued

under section 45 of the Act allows public authorities want to do is to have more detailed discussion with
the Information Commissioner about whether twoto take extra time to consider the public interest

before responding to applicants’ requests for months is right or whether there is a flexibility in his
thinking, which suggests that depending on the kindinformation. Can you give us some examples of

where departments have taken this extra time and of issue or concerns we might want internal reviews
to be able to take longer or shorter. In other words, Ithen have reached a decision to disclose information

in the public interest? ammore reluctant to say you have to put an absolute
time limit on things but I think, again, when we lookBaroness Ashton of Upholland: It is a diYcult thing

to give individual examples because as a minister at how the guidance is working, it is an opportunity
to give people a greater sense of what we wouldtrying to take an overview I try and steer very clear

of getting too involved in individual examples. I am consider a reasonable length of time to be. Clearly
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some of your witnesses felt that they had far too long example, information that was required which
perhaps spanned back into a previousa period of time before they were getting answers,

and I can understand from their perspective that administration requires information to be sought
from them, advice from them or indeed theirwould feel like that. It is diYcult, again, on

individual cases because often there are good acquiescence to what is going to happen. It is not
always as simple as just going through a paper filereasons why it can take a length of time. Hopefully,

again, that will speed up because we get more used and finding information that can be released,
sometimes there is a lot more to it. The evidence thusto howwe do this and if we have another think about

the guidance we may be able to give people a far that I have seen suggests to me that is when those
delays occur. There are two things which I think arestronger indication of what is acceptable. I am very

keen to take the evidence from the Committee that I quite important in the example you give. Firstly, are
have seen and pick up some of these issues aswe look we good enough at keeping the applicant informed
to the guidance being reviewed later on. about what is happening so they do not feel they are

just being left and nothing is going on? I think that is
a good question and one that we need to think aboutQ179 Julie Morgan: Your questions on delays,
more carefully as individual departments. Secondly,generally you do not really have any major concerns
tomake sure that within, as I have already indicated,about any of the delays that are happening? You feel
the guidance we give people we are clear about whatthat these can be addressed in a reasonable way?
is a reasonable length of time to which perhaps theBaroness Ashton of Upholland: There is nothing I
Information Commissioner might want to say,have seen at the moment which would suggest to me
“This is way beyond what the guidance would say”.that we have got a systemic problem that we need to
I think there are more things we can do. What Ideal with. I think there are individual areas where
would be reluctant to say is we can speed up theperformance could be improved. There are certainly
entire process internally on what might be a veryoccasions where because we have now done this for
complicated and new area which needs to bethe first time in some areas it will speed up in any
explored. I am not sure we eVectively keep theevent. I think there is an opportunity to think about
applicant as informed as we might.whether the guidance could be clearer and give

people a sense of a little bit more urgency perhaps in
some cases without being too prescriptive. We can Q181 Dr Whitehead: You have mentioned a couple
do all that as we look forward to the second year and of times this afternoon the clearing house, the
move further in to the second year of operation and operation of it and your view that that is working
develop the strategies that go alongside that. There well. However, we have heard evidence from some
is nothing I have seen that makes me think we have a other jurisdictions that their clearing houses for their
genuine systemic problem, rather we have got people FOI Acts have in fact led to delays. Do you think
trying to grapple with what is still very new both in that is true in the case of the UK clearing house, ie
terms of concept and operation. they have contributed to the delays that there

already were?
Q180 Chairman: One of the first bad examples we Baroness Ashton of Upholland: I do not think it is
were given of this came from your ownDepartment. contributing to the delays, but inevitably if the
It was a case where the Department had set a clearing house has been consulted, then they will
deadline of the middle of July, I think, for need to look at the particular issue. I think I gave an
completing its internal review and then extended its example that you can have a piece of information
deadline to the back-end of August. At the end of which is being sought right across governmentwhere
August, the Information Commissioner refused to the clearing house might play a role in supporting all
take action on the complaint because the internal the departments to try and pull it all together in a
review was still taking place. There are few things good consistent approach to it. It is not somuch that
more frustrating for the applicant than to be told it delays it but inevitably that takes time to get right.
that the Commissioner cannot do anything because Again, I suspect this will get better and faster as we
they are carrying out an internal review and they get more used to doing it. It is not contributing to
have not met their timetable, but it is still going on. delays in the negative sense, but certainly they have
Apparently it took 58 business days to complete this a role to play in making sure the advice they give to
review. Is that a case you know about? departments is accurate and that takes time.
BaronessAshton ofUpholland: I know about the case
a little bit, I do not know the detail and therefore

Q182 Dr Whitehead: We do not know, do we,cannot go into it. Of course, I understand completely
whether the clearing house contributes or does notthe frustration of the applicant who feels that the
contribute to delays because the information aboutDepartment is not responding in a timely manner in
the time the clearing house takes is not published?the way they would like and equally that they cannot
Baroness Ashton of Upholland: The informationget something else to happen. What I would say is
about the clearing house will appear on the websitethat there is no evidence to suggest, particularly in
and, of course, is available in the annual report.my own Department, that people are being
What we have been quite clear about is that we needdeliberately slow or are deliberately holding things
the space for the clearing house to be able to talk toup. Chairman, it is sometimes that these are very
departments in quite an open and candid way aboutcomplicated and complex questions being asked and

often other people need to be consulted. For what is happening. Therefore, it is not that we are
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trying to prevent giving out information we have context of Freedom of Information within
government departments we are expecting them toabout the clearing house, it is simply the nature of its

operation that it needs to be able to do that. be open and clear about their information”, I have
no diYculty with that. You will see that a lot of the
information about how the clearing house isQ183 DrWhitehead:With respect, that is a diVerent
operating in any event is published in the annualissue. The question of howpeoplewithin the clearing
report. A lot of the issues about time will be dealthouse, as it were, might discuss the relevance or non-
with there.2 If the specific question is “Can we justrelevance of disclosure or methods of disclosure of
talk about the particular length of time?”, myparticular information and the amount of time that
nervousness would be it does not tell you anythingdiscussion takes are two distinct things, and yet the
unless you have got the context of what we arelength of time required for handling requests, I
seeking to do.think, is exempt under section 36. Do you think

there is any good reason for this?
Baroness Ashton of Upholland: Although you make Q185 Dr Whitehead: But the question of the
the distinction between the two bits of the process, judgment of the context is entirely within the hands,
for me they are part of the same process. The kind of as it were, of those people who are deciding not to
advice and the length of time it takes go hand in reveal any information because it might be de-
hand, as far as I can see, with the operation of the contextualised. Is that not a problem in terms of how
clearing house. The point I was trying tomake—and one might judge whether the process of delay is
you are quite right that I addressed the other half of because people have not got on with it very quickly
the hand in hand part of it—is that depending on or because, as you have quite understandably
what the clearing house is seeking to do and towhich suggested, there are circumstances under which
government department, the length of time it will delay is caused by the fact of finding context?
take or, to use your phrase, the delay as it might be Baroness Ashton of Upholland:Of course, and that is
perceived will vary. It would be very diYcult to say, why with the information we provide in the annual
“A piece of advice that was given to X government report about the work of the clearing house, which
department required five days”, if you do not know is part of the information we produce, we are trying
what that advice was about because that may feel to give as much information in the public domain as
inordinately long but may be completely possible and that will deal with the contextual issues
appropriate in the context of what the advice was. I as well. I am not trying to suggest that we should
am only trying to say that those two things fit so never publish timescales, I am simply saying that an
closely together I think it is very diYcult not to individual request is quite diYcult to demonstrate.
mislead. One of the things about Freedom of
Information that is absolutely critical, in my view, is Q186 Chairman: You sound like a Department
context, that if you give people information without resisting the Freedom of Information Act by saying,
context it can be misleading of itself. For me, that “We publish lots of information in our annual
would be a piece of information that had no context. report, you can read that, and it is on our website.

With some of these detailed questions people would
Q184 Chairman: I have a very uneasy feeling about not understand the answers if we gave them out of
those answers, that they are exactly what the context”. How many times have we heard that sort
Department would say were the reasons for not of answer before we got FOI, nowwe have got it and
disclosing information in the first place. Here we you are still saying it?
have got the clearing house, which is supposedly Baroness Ashton of Upholland: I am not saying that.
encouraging a culture of openness, saying, “We With all respect, Chairman, I am not trying to say it
cannot be open ourselves because of how long it in a sense of not trying to give information, I am
takes us to decide” or “That is a very sensitive piece simply saying that in the context of what we are
of information”. trying to do within the clearing house I would be
Baroness Ashton of Upholland: I am sorry if I have keen to make sure the information was given
made you uneasy. It is my view of what should appropriately, that is all. I am not trying to say we
happen; there is no departmental brief on this. It is should not publish information about the work of
how I think the clearing house has to operate. What the clearing house, I am simply saying in response to
I was trying to say was it is not about a piece of Dr Whitehead’s question that the two things go
information in this particular context, as Dr hand in hand. We should make sure we give the
Whitehead has said, about the length of time, that I information properly and fully if anything. I am
think tells you very much if it is not within the trying to argue the opposite point. I apologise if I
context of what that information was seeking to sound like theDepartment, perhaps I have been here
achieve. If you have to, for example, go back and too long.
check with diVerent individuals, you have to take
advice in greater detail on a particular request, it will Q187DrWhitehead:Would it be the case that rather
take longer de facto. That of itself is not an like having access to a file, some of which contains
inherently bad thing, but if one simply publishes the deleted items, one could easily publish quite a lot of
length of time of itself, then the implication could be
somehow the clearing house was taking a long time. 2 Note by witness: Clearing House referral numbers will be
I think that is quite diVerent. I know what you are included in the FOIAnnual report but not the length of time

taken by the Clearing House to provide advicetrying to say, Chairman, which is to say, “In the
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this material whilst not publishing other elements of that themselves, I think there could well be a case for
it, rather than saying, “All of this is exempt because local authorities working together to develop some
of the question of context”? kind of clearing house system themselves. We would
Baroness Ashton of Upholland: I would not want any be willing, and I am sure very keen, to support them
situation where everything is exempt because of in any way that was appropriate to do that, but I felt
context, I merely think you have to publish context that I should first of all talk to the Information
alongside it, that wasmy argument. It is not that you Commissioner about that and also with the local
withhold because of context, but rather that context authorities too. I have no objection to that. I do not
is a relevant part of it. If you were going to give think central government would be right for that,
information, just like with a file where there may be but I do think there may be a resource which they
things which have to be withheld, the more that you could develop themselves that we would be keen to
give, the more that you give the context, the more support them with the knowledge we have got.
that people understand the information that is being
given. It is the opposite argument than the one that

Q190 Dr Whitehead: Do you think that perhapsI think the Chairman thinks I am putting forward,
publishing at least some information, as we havewhich is that the more information you give about
discussed previously about the clearing house’swhat you have done, why you have done it and what
advice, might be useful in terms of at least enablinghappened, the better informed people are. The
other non-central government authorities topurpose of Freedom of Information above anything
benchmark some of how they might respondis better government.
collectively to FOI requests?
Baroness Ashton of Upholland: That is an interesting

Q188 Dr Whitehead: Perhaps at least a partial thought. Certainly the experiences we have got from
publication of these matters might be beneficial in the clearing house and certainly the work that
obtaining understanding of context rather than not? ACPO have done, both of those are relevant if local
Baroness Ashton of Upholland: I would be very keen authorities in particular are finding there is a gap
to make sure that the work of the clearing house is which could be dealt with by some kind of clearingunderstood not just within government but outside house function. All of the experience we have begunand that people can see that it is doing an eVective to develop, and certainly again from the experienceand good job. If people believe that there are that the Association of Chief Police OYcers havesignificant delays in the work that is happening, then

got, would be appropriate to be fed into that, so Ithe best way to counter that is to put as much
would be very keen to do that.information out as you possibly can about what is

happening. My argument was purely that if you
simply put numbers down of how long it takes on a Q191 David Howarth: You mentioned in your
particular issue it does not help you, but if you say, remarks the backlog of cases and the recovery plan
“In looking at these issues this is what we did and and I was interested in the situation on that. The
this is the kind of work that was undertaken”, it Commissioner told us that he would need additional
makes more sense. I am arguing the opposite, I am resources to deal with the backlog and I was
arguing for greater information to be available in a wondering whether you have reached any agreement
timely and consistent manner. with the Commissioner about those resources?

Baroness Ashton of Upholland:We have. I hope we
have been reasonably consistent with the CommitteeQ189 Dr Whitehead: Can I turn to the question of
and certainly with the Commissioner over the timeadvice to other organisations other than central

government departments. I understand, for that I have been within the Department and been
example, that the Association of Chief Police very clear that we would want to hear from him
OYcers have had considerable advice from the about additional resources which he might need.
clearing house which they have greatly appreciated You will know that he submitted a request for
in terms of complex cases and legal arguments. On additional resources, those discussions have been
the other hand, there is no co-ordinating central ongoing. The Commissioner’s budget, as you know,
advice for local authorities and, indeed, they is £5 million and he has identified £300,000 that he
mentioned to us in evidence that this was a concern believes could be saved in greater eYciencies. We
as far as the operation of the Act was concerned. Do plan to give him an additional £550,000whichmeans
you think the clearing house could expand its role in there is £850,000 available to him. His request was
terms of providing that sort of advice beyond the for slightly more than that, however these are not
sort of arrangements which are presently held with easy financial times for all organisations and we
ACPO? think we have given him quite substantial extra
Baroness Ashton of Upholland: I read the evidence support which will enable him to develop the
that was given to the Committee with great interest resources that he needs to be more eVective.
and it was the representative of Islington who
described that particular concern. I am not sure

Q192 David Howarth: I think his bid was £1.13whether I think the role of the central government
million, so he is about £300,000 short.Was there anyclearing house is appropriate but it is something I
particular aspect of the recovery plan that youplan to pick up in my next discussion with the
decided was not needed in coming to that figure orInformation Commissioner. Rather like what the

police force have done, where they have developed was it just knocked back as a percentage of the bid?
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Baroness Ashton of Upholland: It was looking at the to expect growth where you think it may occur. We
hope that the Commissioner and ourselves workingparticular aspects of what he was seeking to do.

Obviously this was dealt with at an oYcial level and together—and we have a very strong relationship,
though he is, of course, entirely independent of us innot a ministerial level in terms of the detail, though

I am very happy to write to the Committee and give terms of developing the resources that he needs—
will get better and better at prediction andmore ablefurther information about that. It did seem to us that

amount of money would enable him to move quite to ensure that we get the right kind of response from
his work to enable us to tackle the problems he hasconsiderably towards tackling the issues that he has.

He is also waiting for, though I have not seen myself got.
and there would be not reason why I should at this
point, the report from the consultants that he had Q195 Chairman: As long as we are dealing with
employed to support him in looking at greater resources, we found a bit of diVerence between the
eYciencies and management structures and so on. Scottish and English structures in that not only were
We hope the combination of those two things will the salary levels diVerent—generally better in
give him the resources he needs to tackle the issues Scotland—but the Commissioner in Scotland
which he is concerned about. seemed to have more direct control over the salary

levels of the staV and was not so dependent on the
Department’s approval either of the specific staVQ193 David Howarth: To put it a slightly diVerent

way, given the resources that are now going in, what numbers or of the salaries that they are paid. Do you
think the Commissioner should have more freedompercentage chance would you give for the recovery

plan working? Is it 50:50, 75:25, 90:10? to resolve these sorts of questions?
Baroness Ashton of Upholland: We have involvedBaroness Ashton of Upholland: I hope the recovery

plan will be entirely successful. Of course, I think the ourselves in the structuring and grading review
which the Commissioner has undertaken because wepoint about Freedom of Information is that it is still

a changing and moving market, if I can describe think we have got some expertise to oVer him. Again
from reading the evidence that was put forward, Iit like that, where one is never quite sure what is

going to happen next. Again, the Information know that the Commissioner clearly expressed
concern about some of the salary levels. I think heCommissioner and his team of people in Wilmslow

in particular—and I know you are going to visit described the lowest of the salary levels, there are
higher levels. There is a kind of combination ofWilmslow quite soon where you will meet some

extremely able people who are doing a good job in issues there: one is does he have the right people at
the right level, which might aVect the grading andsorting out and working through a whole series of

issues—will get quicker and faster at doing that salary structures and whom and what are the skills
that might be needed in order to do the job now, inbecause their experience grows all the time. We will

all gain greater knowledge which will enable us to six months’ time and in a year’s time? What I am
hoping we will see from the review that has takentackle some of these issues more quickly than we do

now. The combination of that, the settling down of place is some real assessment of where the levels
ought to be, how people can be rewardedFreedom of Information and the ability with the

additional resources to tackle the problems in the appropriately, what level of skill base we need to
have within the Information Commissioner’sway that he thinks best I believe should be able to

deal with the problem. staYng regime and the roles people should be
performing, not least to enable the Information
Commissioner himself to be freer if he needs to be toQ194 David Howarth: You talked about changes,
do other tasks or take other challenges. With anyone of the changes that already seems to be apparent
luck, what we will see is a better indication as tois that the number of information tribunals is going
whether we quite got it right at Wilmslow. Certainlyup and the predicted number for 2006 is already
the impression I got, again partly from reading theincreasing. Has that sort of change been taken into
evidence he gave to the Committee, is that hisaccount in the budget for the coming year or is the
ambition would be to achieve that as well. We areCommissioner always going to have to play catch-
not trying to second-guess or get in the way of theup? Is he always going to be bidding for additional
way in which it is structured but rather to supportresources at the end of the year to meet shortfalls
and help where we can to get that right.which will occur because of change during the year?

Baroness Ashton of Upholland: I hope we are not in
a positionwhere the Commissioner is always playing Q196 David Howarth: There is another diVerence

with the Scottish Commissioner and that is hecatch-up because partly stability should start to
settle and as soon as it does settle down it becomes a appears to report directly to the Parliament rather

than through a department. Could it be that thatmore stable situation and one can predict more
easily. You will know from the Commissioner’s gives him an extra degree of freedom in the way that

the organisation is set up?evidence, and certainly from my own experience of
discussions, that some of the things were predicted Baroness Ashton ofUpholland: I think of the 12 bills I

have done, we spent nine of them having discussionsvery well, other things were very diYcult to predict
and the margins were quite large in terms of what about whether or not bodies ought to report directly

to Parliament or through ministers, so I am quitecould happen. Again, the aspiration, and I think
what is more likely to happen, is that the numbers familiar at one level with this issue. I do not believe

that it creates a particular diYculty for thewill start to stabilise where at least one will be able
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Information Commissioner in terms of his focused on procedural issues and making sure that
things are working well in the first year or so in orderindependence. What it does is make it quite clear

that there is an important role for government in to give people confidence and support, and in
another way that he ought to be more clear,responding to Parliament in terms of the work that

is going on with particular bodies, in this case the straightforward and heavy-handed in that sense
about what ought to happen. He has sought to getInformationCommissioner. I do not think it has any

impact that I can see on that. We are very concerned that balance about right and I think probably has.
As we move on though, I think it will become moreto make sure that the Information Commissioner is

independent. After all, the credibility of the important for him to develop that knowledge in
order to give greater clarity perhaps earlier on.Freedom of Information Act in part rests on him

being seen to act independently of government, and
I do not think there has been a suggestion that I have Q199 James Brokenshire: Clearly, this is a priority,
heard that he is anything other than independent. given that you have said this afternoon that this

guidance is urgently needed.
Baroness Ashton of Upholland: I did not say thisQ197 Chairman: The Ombudsman and the
guidance was urgently needed. I think what I wasComptroller and Auditor General are creatures of
saying was that we are planning to review theParliament, report to Parliament and indeed the
guidance and it is important that when we do so wesalary levels of their staV arise from the
think about whether or not we can give greaterparliamentary process rather than governmental
clarity now that we know more, that helps peopleside.
understand. For example, I think the issue we wereBaroness Ashton of Upholland: That is true, but I do
talking about was the timescales involved for hownot think they are quite in the same category. I know
long people should spend reviewing or looking againI am going to get myself into deep water here
at particular issues.We did not have the informationbecause, Chairman, you will know far more about
about what that would mean and how long thatthis than me, but certainly in trying to set up
would take when we set up the guidance. It is alwaysorganisations where it is up to government
good to keep guidance under review and to makedepartments to fund them, it is important that they
sure that we have got it clear; it is not urgentlyhave a relationship with the ministers involved and
needed because I think there is something terriblyit is important that the ministers take their
wrong. I thinkwhenwe look at the guidance we needresponsibility seriously to Parliament on behalf of
to make sure that we have given people as muchthe Government to respond but also make sure that
information as possible.there is clear space between the independence of that

body or that individual and the work that the
Government undertakes. It feels to me we have got Q200 James Brokenshire: The impression you have
that right with the Information Commissioner. We given us this afternoon is that this is very much,
are trying to be a supportive department, but also be “Well, we are feeling our way. It is a question of
absolutely clear he has his own independence and he dealing with the new law that there are not any
must operate in the way he thinks fit. systemic problems”. Why do you think, therefore,

that the Information Commissioner told us that he
was meeting “pockets of resistance”?Q198 James Brokenshire: I just want to move on to
Baroness Ashton of Upholland: Because from histhe question of decision notices and obviously the
perspective—again I have asked him about this—hemore limited number that we have had thus far over
is concerned to make sure that in governmentthe course of the first year. Your Department said in
departments or anywhere else people are using theits submission to us that: “the limits of a number of
Act and understand what it means. Again, at oneexemptions are still being explored and tested and
level, it is not surprising that from his position, as hethis will continue to pose a significant challenge until
tries to get people to move more quickly and to deala body of case law emerges”. I think that probably
with issues, he may feel that there are pockets ofreflects some of the comments you said to us this
resistance. He and I need to discuss those issues, asafternoon in terms of the fact you are grappling with
he does with the Lord Chancellor and with thevery new law and the question of guidance was
Department, to make sure there are ways in whichurgently needed. Against that backdrop, do you
we can support and help him to make sure that hethink that the Commissioner should place a greater
does not hit pockets of resistance.emphasis on issuing decision notices, which remain

the scope of the exemptions, even though this is
more expensive and there is more cost involved in Q201 James Brokenshire: Just to be clear, from your

perspective, you think it is a question of perceptionlooking at these complicated matters rather than as
the focus has been thus far on perhaps more on the Commissioner’s side rather than there

actually being real pockets of resistance there?procedural related matters?
Baroness Ashton of Upholland: I hesitate to be Baroness Ashton of Upholland: I think that we need

to clarify what is happening because if what theabsolutely clear about that, Mr Brokenshire,
because in a sense it is for the Commissioner himself Commissioner is seeing or feeling is that people are

being unnecessarily slow, then there is a question ofto decide what approach he wishes to take. I know
that, in some senses, his need to be very firmand very “Does that mean we need to give people greater

guidance as to what ought to be happening? Is it thatclear is something that has been challenged in both
directions. People have felt that he needs to be more people do not understand what a reasonable length
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of time is? Or is it that there is a lack of by me. I have not contacted any that I can think of
in recent times because thus far things are movingunderstanding about what the Act means for them

and therefore they need to get greater support or pretty smoothly and oYcials are working very
closely together, but the Information Commissionerindeed—dare I say—training to understand what

they need to do?” Other people, for whom the Act is is always able to come to us and ask us to intervene
if that is an appropriate thing to do and we will.not the priority, do not understand that they really

have to do this and therefore we need to chivvy them
up more to do that. In other words, pockets of Q205 James Brokenshire:He has not come to you in
resistance could mean a number of diVerent things the recent past with a specific request in that way?
and what we need to do is get underneath the phrase Baroness Ashton of Upholland: No.
to understand precisely what is happening.

Q206 Chairman: Before we leave that, you have
Q202 James Brokenshire: Is that something that you given us a supplementary memorandum covering
intend to follow up with the Commissioner given his many of these issues, but it does not give us any
comments? examples. It is very blandly defensive. You say:
Baroness Ashton of Upholland: Indeed, we regularly “There are examples when public authorities have
meet with the Commissioner in any event and try taken additional time to consider a request but that
and tackle particular issues of concern, and reading time has been well spent”.
his evidence there are one or two issues, as I have Baroness Ashton of Upholland: Indeed it has.
already indicated, that I have already asked him if
we can discuss in more detail so that we can help Q207 Chairman: There is not a word or a breath of
where it is appropriate for us to help. an admission anywhere in here that somebody may

not be doing what they ought to be. You can be a bit
Q203 James Brokenshire:Have there been any cases more honest than that, can you not?
where government departments have refused to Baroness Ashton of Upholland: It is not about being
provide information requested by the Commissioner in anyway dishonest. There is no evidence to suggest
and, if so, can you tell us anything about them? that there are people who are deliberately delaying
Baroness Ashton of Upholland: I cannot give the work that needs to be done. Some of it, as I have
individual examples of that; I do not have any to give indicated, is quite complicated and complex and
you. If there are any, I will certainly write to you and therefore it takes time. It is new and people will
let you know, but the approach the Government inevitably want to be very thorough and check out
would take is to provide the Information what they are doing. That is what we see; we do not
Commissioner with information as appropriate to see people being slow deliberately or being resistant
the Act. There is no resistance on behalf of per se. Perhaps we might write the memo slightly
Government to doing that. There may be occasions, diVerently, but I would not want to give the
as we have indicated, when requests come in from a impression that in any way do I see government
variety of sources where there are issues to be departments being resistant in that direct sense, but
explored. Whether that translates into any way in rather it does take time to get things done.
which the Commissioner would not be given
information, I cannot imagine, but I will certainly Q208 James Brokenshire: I want to come on to a
make sure that I give you the full information on slightly diVerent point, perhaps the other side of the
that. coin, which is the issue of the fees regulations. The

Lord Chancellor told us that your department was
considering reviewing the fees regulations partlyQ204 James Brokenshire:We have talked about the

pockets of resistance and the fact that some people because of problems caused by, I think the term
was, “frivolous” requests. The Informationmight need to have greater emphasis given to them

on the importance of dealing with these requests and Commissioner has told us that he considers the
existing provisions for vexatious requests as beingcomplying with all the guidance and information,

but are there any practical steps that your adequate, albeit that they may well be under-used at
the moment. On that basis, why are you consideringDepartment is taking at the moment to ensure that

other government departments are fully cognisant of amending the fees regulations to deal with frivolous
requests when there are these provisions that dealtheir duties and responsibilities and co-operate fully

with the InformationCommissioner?Clearly, it is all with it? Perhaps it is that that should be publicised
more rather than just trying to raise the bar whichvery well for him to provide the guidance, but I think

we would all agree that there is a need for could have the eVect of blocking a lot of information
requests and raises the issue of whether that is thegovernment itself also to be seen to be doing the right

thing and complying fully with those requests. point?
Baroness Ashton of Upholland: We would not wantBaroness Ashton of Upholland: Indeed and the

relationship with the Information Commissioner, to block any requests, of course. I think the issue of
vexatious requests is one that we have to be alive to.his staV, oYcials and with ministers enables the

Commissioner at any point to raise particular It is not only that you get large volumes of requests
on a particular issue, but you can have perhaps anconcerns he might have about government

departments. Each department has a minister who individual who can send out hundreds and hundreds
of requests and there is a diYculty I think—it hashas responsibility for freedom of information; if

there are concerns, that minister would be contacted been brought to my attention within the Act—
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because we do not talk about somebody who might you hold a public consultation before making any
amendments to the regulations given the import andjust spend a huge amount of their time asking lots
significance these changes will have?and lots of questions rather we focus on a particular
Baroness Ashton ofUpholland: I thinkwherewe haveissue being overdone in that sense. The way that we
to give public consultation, yes, we would, but wehave been looking at the fees—and we have not
are nowhere near that stage yet. It is about “Do wemade any decisions or discussed this in any great
need to think about these issues more fully?” If wedetail—is much more focused around the length of
then decide that we want to do something quitetime that people have to spend working on the
diVerent around the fees regime, I think we have toinformation in order to read into where this
do a public consultation in any event.information might be and find it all and so on. There

has been a question raised, and it is no more than
that at this stage, as to whether that time ought to be Q211 James Brokenshire:Who would these relevant
included in the overall time that we have available people be that you would be consulting?
for people to access the information. That has really Baroness Ashton of Upholland: First of all, the User

Group that we are just putting together now wouldbeen the biggest issue for us.3

be one particular group and obviously the broader
public who are interested and involved in this issue.

Q209 James Brokenshire: If you are looking at If we did a public consultation, it would be a
adding in that time, there are some arguments also as standard public consultation that would be
to considering whether or not a request is reasonable undertaken.
and to looking at all the exemptions that might be
applicable, that that also could be used and therefore

Q212 James Brokenshire: I think you just said youyou are almost automatically frustrating a lot of
would not go with a public consultation until later,requests if that line of approach were taken. Do you so it would just be the User Group you would beaccept that there is a risk, if you follow that line of consulting at the outset?

argument, that rather than just dealing with Baroness Ashton of Upholland: It would be the User
vexatious requests, you could be blocking a whole Group, government departments, local government,
number of other requests? others who are both actively involved in giving out
Baroness Ashton of Upholland: We do not want to information and those that we know are actively
block requests. It is about the amount of time that involved in seeking information, because it is quite
peoplewho are in public service need to spend to find important to have that dialogue to see whether or
a piece of information when some of the requests not we need to look at any other issues as well. There
coming forward are in very general terms: “Can you may be issues that people raise that are of genuine
find me everything on X?” or “Can you find concern, but the biggest one that I keep coming
something on Y?” where to deal with all of that across is people saying, “There is a lot of time that
information would take weeks, months and so on. It we have to spend in trying to find the information”.
is possible to have a request that could take Question: should that be part and parcel of what we
incredible amounts of time to find all the cover when we think about the time that people
information before you even get on to the point spend? There is a genuine question I think to be
about, “Well, is this information covered by of any answered on that.
of the exemptions?” It is not an attempt at all to
prevent people getting information that they quite Q213 James Brokenshire: Is that not inherent in
rightly should have in the public domain. It is simply seeking some quite diYcult answers? It is obviously
recognising you have got public servants paid by us quite an easy response to give: “Too much like
taxpayers to do a particular job and instead they are hard work”.
spending huge amounts of time simply finding files Baroness Ashton of Upholland: If that were the
before we even get to the point of reading them. I response, then I think we have failed in the exercise.
think we just have to be aware that that is an issue. That is why essentially we have to think about “Is
We have not made any decisions on it yet, but we do that an issue we need to explore further?” Certainly
want to look at that and explore that with those there seems to be an indication that some requests
involved to see whether there is something in this are so general and so broad, people could spend a

huge amount of time—and I do mean weeks andthat we need to just take on board.
months—trying to find all of the information that is
relevant. Is it appropriate that that is covered just by

Q210 James Brokenshire: Your words are you will the standard process or do we need to think carefully
“explore that with those involved”. Clearly, there is about, in those particular circumstances, whether or
some wide import and significance that you have not that should be covered in a diVerent way? That
highlighted during this exchange on the issue of this, is a bigger question, because it may be a member of
the fact that there is no “secret plan” and that you the public, a large organisation, or, for example, a
are not viewing this as a deterrent eVect really. Will journalist wanting particular information, quite

rightly, to cover a wider subject. We just need to
3 Note by witness: Time taken to locate and retrieve think about whether there are any issues in that that
information is already included in the “appropriate limit.” make us need to reflect on the fees regime because itThe Government is looking at whether other aspects of

is public servants who are then spending their timehandling FOI requests should be included in the
“appropriate limit” eg reading time doing that and not doing their jobs.
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Q214 Chairman: It must be very irritating having to charge for it”. It is a big question. It is not that I am
trying to tackle an issue of frivolity or vexatiousnessrelease information on “Howmany flights the Prime

Minister has made in an aircraft of the Queen’s that way, rather there is a genuine question about the
use of public money in the broader sense, to do whatFlight?” I can imagine somebody coming along and

saying, “This is time consuming, collecting all this could be quite big and open-ended requests and
whether we can help refine them more eVectively.information”. The Lord Chancellor used the

example of how many lavatories there were in the Equally, whether people really do want that
information, they need to be prepared to contributebuilding.

Baroness Ashton of Upholland: Yes, “How many towards the cost of it.
windows does the Department for Education and
Skills have?” Q218 Chairman: On records management, the Lord

Chancellor has indicated that some public
authorities are taking too long just to get hold ofQ215 Chairman: They were on the scale of where

you quite soon get to the point where how many of information out of their systems, hours or even days
for information which ought to be readily available.something is quite a significant piece of information.

Baroness Ashton of Upholland: Yes, I think another Is there a real weakness there in datamanagement in
public bodies?one is “How many bachelors are there in the police

force?” Baroness Ashton of Upholland: It is patchy. We have
got examples, I think, the DTI and the Department
of Health are very good in terms of electronicQ216 Chairman: The significance extraordinarily
recordsmanagement.We have got other areaswhichescapes me.
are less good. I know that you have had aBaroness Ashton of Upholland: It depends who is
contribution from Natalie from the Nationalasking, Chairman.
Archives. She and I, in fact, met this morning to talk
about records management because I think there is

Q217 David Howarth: One thing that I am not a bigger issue about making sure that we have got
completely clear about is what your view is on the records management fit for purpose for the next few
principle of whether or not using the price years and the role that the National Archives could
mechanism is an acceptable way of trying to control play in supporting, particularly across central
this particular problem. It seems to be there are two government, ways in which we can make that more
options here. One option is built into the rules which eVective.
can then be reviewed and challenged: “This request
is too general, too vague, requires too much work”,

Q219 Chairman: The Information Commissionerthen you have got an answer which can be looked at
told us of cases where it was not clear whatby an appeal system; that is one possibility. Another
information was or was not held by the authority, sopossibility is to say, “We are going to charge you
is the code of practice on records management amore and put you oV with the price mechanism”. It
means by which you are seeking to raise standards?seems to me, as a matter of principle, that the price
Baroness Ashton of Upholland: It can be. I think asmechanism is an unattractive option in this sort of
well we should get the National Archives in a morearea, so have you come to a decision on this?
proactive way to be able to support people and toBaroness Ashton of Upholland: I have not. I am not
understand howbest to contain the information theytrying to suggest that all the open-ended requests are
have got. You will know that about 5% of recordsvexatious either. I think there is a question, which
are kept, so it can be the case of people asking forthe Information Commissioner has been very keen
information which we do not know what we haveto address, about giving clearer guidance aboutwhat
got at this particular point. When electronic recordsis a vexatious request and when it is reasonable to
management works well, it is very easy to find out,refuse it on those grounds. I think that would be
but sometimes requests come in in a way that is nothelpful because there are a number of frivolous
so straightforward, it is not “Can you find thisrequests—if I put it like that rather than vexatious—
particular file?”, not very often at all. It is somebodythat I am not sure any of us would think was best use
asking something which requires a piece of work toof public money to spend time; counting DfES
be undertaken to establish whether or not we havewindows may be one of them in my view. They are
the information at all, particularly if it is historic andnot all vexatious. The question really becomes “If
you have got people who do not know who workedyou have an inordinate amount of time being spent
there at the time and so on and need to check back.in order to obtain information before the clock starts
There is certainly more we can do to make recordsticking, is it relevant to include that or not?” Not in
management more eVective.order to put people oV making requests, though it

might help people, for example, by being able to say,
“Look, this is going to take too long, can you be a Q220 Chairman: Electronic records bring their own

problems, digital records require—I think this is thebit clearer about what it is you are after?”, which is
no bad thing. Also where you have got requests that evidence we have from the National Archives—

“skilled labour intensive processes to ensure that thedo require huge amounts of time, it is reasonable for
us to say, “If you do want all of that information, data is regularly backed up and periodically

migrated to the latest approved software. Because ofthere will come a cost with it. We can help you refine
it so that we do not have that cost, but if you dowant the ephemeral nature of digital records, they are

likely to perish within a few years of their creation,it in that way there is a point at which we have to
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unless active steps are taken to ensure their anything because as computer technology has
survival”. That is a pretty serious problem, what are moved along, we have found ways in which we have
you doing about it? incorporated it. Certainly pre-1995, Windows 95
Baroness Ashton of Upholland: The approach that being the operating system when life began as far as
we take is to make sure that all records which are teenagers are concerned, is the one where you start
kept electronically are regularly backed up and to see the systems being backed up on the hard drive.
moved on to the latest system. A lot of records are,
of course, paper based, and they create their own

Q223 Chairman: There is nothing, as far as youproblems but generally it is of a diVerent order.
know, that you cannot access out of those periods orThere is no suggestion that I can find that we are
even the more recent 2000-2005 period?going to lose information at the moment because it
Baroness Ashton of Upholland: Not that I am awareis not being regularly backed up and moved on. The
of. Again, most of it will still be paper based becausequestion is “Can we make it a much more eYcient

process across government?” My guess is of course the way the computer technology was used in the
we can, hence the discussion with the National early 1990s, things were run oV and printed oV and
Archives about ways in which they could support a that was the copy that was kept.
more strategic approach to records management.
Thatmeanswemove on as the technologymoves on,

Q224 Chairman: If you take from 2000 onwardsbut we anticipate it as well andwemake sure we have
there is an awful lot ofmaterial in the form of emails,got systems in place to tackle that.
for example, which previously would have been
paper correspondence.Q221 Chairman: Who has got the power or
Baroness Ashton of Upholland: They would haveresponsibility to pursue this, you or the National
been paper correspondence but of course mostArchives or is the Cabinet OYce involved? Who can
correspondence that is kept—and I say again onlymake departments do what needs to be done?
5% of records are kept—will be kept in a migratedBaroness Ashton of Upholland: I am hoping it is not
system.Again, the way that technology works is thata question of making the departments, I am hoping
even when systems crash, the capacity to be able tothey will rushwith enthusiasm towant to be part of a
extract the information from a computer grows andmore strategic approach. Certainly the information
grows all the time. The question for us, a bigthat we have from the National Archives is that the
question really, is what will that technology look likegeneral approach of government departments is they
in 10 years because predicting where it is going to gowant to be part and parcel of working together more
I think is the biggest challenge. Certainly I am keenstrategically. We have got a lot of work to do
that the National Archives talk to some of the bigbecause at the moment, of course, individual
computer companies to tell us where they think itdepartments have their own systems in place. What
might go. My experience in education, when I waswe are hoping we can do is move to a shared service
responsible for IT in education, was trying to thinkapproach led by the National Archives and then
not what the children need today but what it willthink through that about ways in which we could
look like in five years and what will the classroom ofmake records management more eVective and make
the future need to have within it. I thinkwe are in thesure that the archives move eVectively between
same position here which is what will it be like; howindividual departments and the National Archives
will people store information; how do you keep itthemselves. It is a question of the National Archives

and ourselves working closely with other secure and safe, which is also important so it cannot
government departments as a team rather than be tampered with but where will it best be kept and
imposing on them what we think they ought to do. how far do you need a single approach to that as

opposed to an individual departmental approach?

Q222 Chairman:You spoke quite confidently about
the fact that records had been backed up. If you look Q225 David Howarth: One specific concern was notat any five-year period, say 1990-1995 or 1995-2000,

the physical medium, what sort of disk, it wasfor example, can you say with confidence that no
whether the information could be read because it isrecords have been lost because of the inherent
out of date and themodern software cannot read olddefects of electronic records management over
data. I have come across this in my own computerthose periods?
with very old things that I wrote on a very earlyBaroness Ashton of Upholland: If you look to 1990,
version of Word that I now cannot read. That wasthe only information on computers in 1990 would
the problem I had inmind it was not just the physicalhave been huge data sets within the National
problem, it was the software problem and otherArchive and those are fine, almost everything else
problems of that sort.was on a paper basis. It was really only in the last few
Baroness Ashton of Upholland: Indeed. As Iyears, as my children are wont to tell me, that we
understand it all the software is migrated on to newhavemoved to the systemof backing things up either
software immediately so you do not get that. Therethrough the internet or through diVerent systems on
is nowhere that I am picking that this is a significanta hard drive. Information on floppy disks, which are
problem of any kind, and, of course, even on yournow eVectively archaic as far as I can work out, have
system, as you describe it, there are technicians whoall been migrated on to the new systems. Again,

there is nothing that suggests to me that we have lost can translate that for you via some means.
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Q226 David Howarth: Yes, from museums. They obviously regard this as a serious problem. I
surmise from the interests you are showing that youBaroness Ashton of Upholland: Yes, exactly, they
do but you are almost suggesting to us not to worryhave got the technology buried away somewhere to
because it is all under control.be able to translate it oV your old system on to the
Baroness Ashton of Upholland: I am trying to suggestnew system. It is less and less of a problem because
to you that we are alive to the problem that existsthe technology gets better and better but you are
and there is a plan in the oYng to try and developabsolutely right it is critical that wemigrate all of the
proper records management across the system. Iold stuV as quickly as we possibly can and are
think what the National Archives are quite rightlymindful of when that software is going to be
pointing to is where I began by saying it is patchy,obsolete. Again, that points to whatwe need to think
you have got good examples in some places, lessabout in terms of the future so we have got the
good examples in others. It is again back tosystems in place to be ready for how we will store
consistency of approach and whether the time isinformation in the future which will look again, I am
increasingly coming about where the role of thesure, very diVerent.
National Archives in supporting that could be
enhanced. That is an area that I am very keen to

Q227 Chairman: I am sure the Committee welcomes explore because I think they do have a huge amount
the personal interest you are taking in this.We ought to contribute to become the guardians of record
not to ignore the seriousness of the National management across Government and thereby give
Archives’ warning because in their evidence to us that. I am not trying to be complacent or suggest
they said, “There is a serious risk that FOI requests that we crack the problem more than I think we are
for information that is only a few years old and held alive to it and we recognise that there are things that
in electronic form will simply not be retrievable. we can do to make sure that we do back-up the
Unless processed, the information . . . may have systems eVectively.
perished completely or may not be readable . . .”, Chairman: Lady Ashton, thank you very much

indeed for your help this afternoon.for the reason that Mr Howarth has just advanced.
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Written evidence

Evidence submitted by the Department for Constitutional AVairs

1. Introduction

1.1 This memorandum provides details of the operation of Freedom of Information (FOI) during the
first year of implementation, focusing particularly on the role and responsibilities of the Department for
Constitutional AVairs (DCA).

1.2 The memorandum will cover each of the topics listed in the Inquiry Terms of Reference and provide
additional information of interest to the Committee:

— Section 2: The role of the Information Commissioner (ICO) in providing guidance, issuing
decisions and participating in Information Tribunals.

— Section 3: Requestors’ experience of the first year of implementation.

— Section 4: Public Authorities’ experience of FOI implementation.

— Section 5: The role of DCA in providing central guidance; including the operation of central
government Clearing House.

— Section 6: Costs and Fees.

2. Role of the InformationCommissioner in providing guidance, issuing decisions and participating

in Information Tribunals

2.1 The Information Commissioner (ICO) is an independent body reporting directly to Parliament. The
ICO has statutory responsibilities in relation to the promotion of the observance of the FOI Act and its
enforcement.

2.2 Prior to implementation of FOI the responsibilities of DCA and the ICO were clearly divided as
follows:

— DCA to prepare central government for implementation; and

— ICO to prepare the whole of the public sector but with particular emphasis on the wider public
sector beyond central government.

2.3 Post implementation, DCA has retained responsibility for providing leadership and guidance across
central government. Departments of State are responsible for providing leadership to their NDPBs and
arms-length bodies.

ICO guidance

2.4 Section 5 of this memorandum provides more detail about the role of DCA in issuing guidance to
central government.

2.5 The DCA and ICO have respectively published comprehensive procedural and exemptions guidance
on their websites. The two sets of guidance are complementary; the DCA guidance focusingmore on central
government and the ICO guidance on the wider public sector. The ICO also promotes good practice through
the issuing of practice recommendations and decision notices in response to complaints.

2.6 The DCA continues to have a constructive working relationship with the ICO, to ensure that
guidance is up-dated consistently. For example, DCA oYcials have recently been consulting with the ICO
over guidance on the application of s14 of the Act which relates to vexatious requests.

Handling of appeals

2.7 Between 1 January 2005 and 31 January 2006 the ICO received 2,594 appeals. At the time of printing
1,222 cases have been closed (including 151 Decision Notices issued) and 1,372 cases are still open. As
expected public authorities received a very high volume of requests in the first months of implementation.
As requestors appealed decisions this early surge of cases began to reach the ICO by the middle of the year.
As volumes of requests have dropped across the board, so the number of appeals to the ICO has declined
and is currently stabilising. Whilst the number of decision notices are relatively low many cases have been
closed without the need to issue a decision notice which is confirmation of the non-legalistic approach the
ICO is adopting in cases where it is appropriate to do so.
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Funding/Resources

2.8 The Information Commissioner is independent and he is responsible for the management of his
resources. The Commissioner’s grant in aid for FOI is paid out of monies voted to the Department and the
Department is therefore responsible for ensuring that appropriate management controls are applied both
by the Department and by the Commissioner. It is however the sole responsibility of the Commissioner to
put the right structures and processes in place to allow a high standard of service to the public.

2.9 DCA has worked with the ICO and oVered help and advice on ways in which the Commissioner can
put more eVective systems and processes in place in order to address the operational issues it is facing. For
2005/06 the Commissioner did not request any additional resources but DCA provided some extra funding
to enable the Commissioner to undertake a comprehensive organisational review. In light of this the
Commissioner has begun to restructure his oYce and streamline ICO processes.

2.10 DCA is at present considering the ICO’s current request for additional funding for 2006–07. Whilst
DCA is open to considering what further resources should be made available, it is imperative that any
additional funding allocated to the ICO be tied to high standards of productivity and performance.

Information tribunal

2.11 It is early days for the Information Tribunal; to date the Tribunal has ruled on only five cases.
However, in the longer term, the body of case law emerging from Tribunal decisions will play a key role in
redefining the boundaries of the Act and the interpretation of the legislation.

3. Requestors’ experience of the first year of FOI implementation

3.1 The experience of requestors in the first year of FOI implementation has been largely positive as the
evidence below demonstrates.

Disclosures

3.2 DCA is only able to give a comprehensive picture of disclosure rates in central government. In 2004
it was agreed at Cabinet Committee level that for the purpose of monitoring of compliance with FOI, DCA
would only be responsible for collecting data on the performance of central government, incorporating 43
monitored bodies.1

3.3 The impressive disclosure rates across central government are testament that a culture of openness is
starting to emerge. Between January and September 2005 across all monitored bodies, 29,575 requests for
information were received. In 60% of cases received by central government, the requested information was
released in full.2 This compares favourably with long established FOI regimes. For example the disclosure
rate in New Zealand which has had FOI legislation for 20 years is 59%.3

3.4 There have been some extremely significant releases across central government including:

— release of information about sites identified as candidates for nuclear waste storage in the 1980s;

— individual Common Agricultural Policy (CAP) subsidies paid to farmers;

— UK withdrawal from Exchange Rate Mechanism in 1992; and

— carriage of nuclear depth charges on Royal Navy ships in Falklands conflict.

3.5 At a local level the picture is encouraging. Local authorities and local service providers are releasing
information of real value to people’s daily lives, public services and the environment. This is empowering
the public to make informed decisions about their day-to-day lives.

3.6 ICO research into the first year of FOI shows that a large amount of information is being released
about decisionsmade by organisations, contracts awarded,minutes ofmeetings, internal policies and details
of what public money is spent on—all of considerable interest to citizens.4 Examples of key releases include:

— location of individual mobile phone masts;

— numbers of licensed taxis that have disabled access;

— reports about the hygiene and nutrition of school meals;

1 43 central Government bodies in total are monitored by DCA and in the rest of this memorandum they will be referred to as
“Monitored Bodies.” This became 42 bodies following the creation of HM Revenue and Customs from the merger of the
Inland Revenue and HM Customs and Excise

2 Information drawn from “Statistics on Implementation in Central Government: Q1—Q3Monitoring Bulletins” available at
www.foi.gov.uk. The 60% release rate refers specifically to the 22,702 “resolvable” requests eg those requests where
information was held and could be answered substantively or advice and assistance provided

3 S Price—The OYcial Information Act 1982: A Window on Government or Curtains Drawn pg 24
4 Information Commissioner’s OYce—Freedom of Information: One Year On
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— the sale of council-owned sports fields;

— restaurant hygiene inspection reports; and

— Heart Surgeon operation success rates.

3.7 This suggests that, within one year of implementation, FOI is leading to greater openness and
accountability and more informed public debate.

3.8 DCA has been a strong advocate of proactive disclosures of information and believes that
information should be made as accessible to the public as possible. In December 2005 the Department
published comprehensive guidance onwww.foi.gov.uk to encourage public authorities tomake FOI releases
available on their websites by means of disclosure logs.

3.9 Disclosure logs are a useful tool to make individual releases of information available to the widest
possible audience and their benefits include:

— providing the public with a user-friendly source of information disclosed under FOI by a public
authority;

— allowing disclosures to be accompanied with supporting information to explain issues of public
interest in greater depth; and

— giving the public greater understanding of what information the public authority holds, thus
enabling better informed information requests in the future.

3.10 Many authorities have high quality disclosure logs. Good examples can be found on the websites
of FCO, DfT, MoD, Bath & North East Somerset Council and the Greater Manchester Strategic Health
Authority.

Quality of public authority service

3.11 Central government has responded to requests in a timely fashion. Across all monitored bodies, 86%
of requests were answered in time.5 This figure compares well internationally with timeliness in the long
established New Zealand regime at 87%.6

3.12 The appeals mechanism gives requestors the right to challenge decisions made by public authorities
through the internal review process.7 Fewer than one in 30 cases in central government went to internal
review in the first nine months of implementation. Of the reviews completed in the first nine months, across
all monitored bodies, 78% resulted in the initial handling of the request being upheld in full.8

3.13 DCA has repeatedly emphasised to Departments the importance of providing advice and assistance
to requestors to help them formulate more precisely targeted requests. This is essential to enable requestors
to get the maximum benefit from the Act.

3.14 Anecdotal evidence also shows that, when it is necessary to withhold information, clearly drafted
letters which explain decisions carefully can reduce the number of requests for internal review. DCA is
satisfied that the quality of such letters has improved across central government throughout the first year
of implementation but intends to publish good and bad examples based on real responses by May 2006 on
www.foi.gov.uk. These examples will help to promote best practice.

User awareness

3.15 In the run up to January 2005 and during the early months of 2005 DCA Ministers carried out an
extensive series of public speeches and media interviews on the Act. This attracted significant media
coverage, especially in late December and early January. In addition around 1.5 million leaflets and posters
were distributed to such outlets as citizens advice bureaux, public libraries, police stations and doctors’
surgeries. Following implementation there has been a great deal of media attention about the Act itself and
information that has been released under the Act.

3.16 The ICO commissions annual research to track public awareness of FOI. In 2004, 5% of respondents
had awareness of the legislationwhen unprompted and 56%had awareness of the legislationwhen prompted
(up 6% from 2003). The same research in 2005 demonstrated a considerable improvement—11% had

5 Information drawn from “Statistics on Implementation in Central Government: Q1—Q3Monitoring Bulletins” available at
www.foi.gov.uk. This figure includes those requests answered within the 20 day statutory deadline or where a public interest
extension was issued

6 S Price—The OYcial Information Act 1982: A Window on Government or Curtains Drawn pg 35
7 Internal Review—The first stage in the complaints procedures. Requestors must ask public authorities to review their initial
decision before making an appeal to the ICO

8 Information drawn from “Statistics on Implementation in Central Government: Q1—Q3Monitoring Bulletins” available at
www.foi.gov.uk
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awareness of FOI when unprompted, the same percentage as for the long established Data Protection Act,
and 77% of prompted respondents were aware of their right to request information held by government and
other bodies.9

3.17 DCA has also carried its own research into user experience and awareness. Surveys during 2005
consistently showed that around 80% of the public were aware that “people have the legal right to get hold
of information about the work of a public authority.” Between one quarter and one third of people named
the Freedom of Information Act as the law that conferred this right.10

User group

3.18 DCA is committed to raising awareness of Access Rights of FOI as an important way of
communicating with the public, providing them with better services and stimulating better informed public
debate. For this reason DCA is keen to listen to user perceptions about the Act and has established an
Information Rights User Group, the purpose of which is to:

— act as a sounding board on how all information rights legislation are working in practice;

— inform government about users’ experience of the legislation; and

— assist government in ensuring that public authorities are responsive to the needs of the users.

3.19 TheUserGroupwill be chaired by BaronessAshton and the firstmeeting is scheduled for lateMarch
2006. Membership is being drawn from members of political parties, academics, information lawyers, local
government councillors, campaigners, the media and from the health, education and police sectors. It is
hoped that the Group will provide a vehicle for spreading awareness of the FOI Act among the public at
large.

4. Public authorities’ experience of FOI implementation

Request volumes and performance

4.1 Whilst the ICO has statutory responsibilities to promote the observance of the Act across the whole
public sector, the DCA can give a comprehensive picture of disclosure rates in central government.

4.2 Within central government the early experience of FOI was characterised by very high volumes of
requests. The total volume of requests received by central government in the first nine months was 29,399
and it is estimated that around 37,000 requests were received in the first year. In the first three months of
the year alone over 13,500 requests were received across all monitored bodies.

4.3 After extremely high numbers of requests across central government in the Act’s first months of
implementation, volumes have stabilised at a lower but still substantial level. Based on evidence from the
latter part of 2005, it is anticipated that monitored bodies will receive around 25,000 requests, just over 2000
per month, during 2006.

4.4 Such a high volume of requests inevitably put considerable pressure on Departments during the early
months of the year. However as volumes have declined pressure on central government has begun to
diminish, although this has been oVset by the number of internal reviews and the increasing complexity of
requests.Handling appeals to the ICOand to the InformationTribunal is increasingly taking up a significant
proportion of oYcials’ time and resources.

4.5 The timeliness statistics referred to in Section 3 of this memorandum demonstrate that central
government has maintained a high standard of public service despite the high volumes. As Graph 1
illustrates there is a clear correlation between the volume of requests and timeliness which has improved
quarter on quarter as volumes have stabilised and oYcials have become more experienced at handling
requests.

9 ICO Annual Track Research—available at www.informationcommissioner.gov.uk
10 DCA Information Rights Tracker Survey—This research is based on 2000 face-to-face interviews achieved with a quota
sample of UK resident adults
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Graph 1: Central Government Timeliness
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4.6 Anecdotal evidence suggests that in most instances, the wider public sector, whilst receiving a
significant volume, has not experienced the same level of pressure as central government and that FOI has
had a significant but manageable impact.

4.7 The comparatively lower request rates have also been borne out by the fact that only 5% of small to
medium sized authorities in the wider public sector feel that FOI has resulted in a substantial impact on
their work.11

4.8 The reaction to FOI across the wider public sector has been broadly positive. 81% of FOI
practitioners cite the Act as a positive piece of legislation12 whilst only 3% claim that it has proven
particularly diYcult to introduce.13 It is also evident that, since the introduction of FOI, information is
regularly released proactively. Over half of authorities believe that they now release more information as a
matter of course since its introduction.14 Coupled with the impressive disclosure rates this shows evidence
that the first year of implementation has led to a significant culture change.

DiYcult requests over the first year of implementation

4.9 Over the course of the year requestors have been submitting increasingly complex requests. The limits
of a number of exemptions are still being explored and tested and this will continue to pose a significant
challenge until a body of case law emerges.

4.10 Central government has also been tested by FOI requests which attempt to probe the handling of
previous FOI requests. There have been various examples of requests for all the internal discussions
concerning a previous request and any correspondence generated in the course of handling a request. Not
only would disclosure of such information potentially reveal exempt information but it has the additional
eVect of bypassing the enforcement mechanisms set out by the Act. Such requests can be an attempt by
members of the public to perform their own audit of the handling of FOI requests rather than seeking redress
through the Information Commissioner.

4.11 There is legitimate public interest in howFOI is operating, however, this public interest is best served
by the appeal mechanisms and the ICO’s power to challenge public authorities’ decision making. The
quarterlymonitoring bulletins published byDCAalso provide a great deal of information tomeet the public
interest in the operation of FOI. This information will be supplemented by the annual report on the
operation of the Act which DCA will publish each year.

Frivolous requests

4.12 Both central government and the wider public sector have been receiving a number of requests which
cause a disproportionate burden. These include requests for file lists, followed by requests for all the
information in the listed files and frivolous requests for trivial information of limited public interest.

4.13 Examples of such frivolous requests include:

— the number of windows at the Department for Education and Skills;

— the amount of money departments spend on toilet paper;

— the amount spent on dieting and vitamin supplements in individual departments;

11 Information Commissioner’s OYce—Freedom of Information: One Year On pg 19
12 Information Commissioner’s OYce—Freedom of Information: One Year On pg 15
13 Information Commissioner’s OYce—Freedom of Information: One Year On pg 20
14 Information Commissioner’s OYce—Freedom of Information: One Year On pg 14
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— the number of uniformed bachelors currently serving in the police force; and

— whether a Minister exists?

4.14 Media reports have accused DCA of using the issue of frivolous requests to try to reduce the overall
volume of requests. Whilst the majority of requestors have used the Act to obtain valuable information,
frivolous requests disproportionately disrupt the work of public authorities and do not amount to
responsible use of theAct. TheAct itself seeks to strike a balance between the “right to know” and the ability
of government to continue delivering its services eVectively and eYciently.

4.15 BothDCAand the ICO advocate a robust approach to such requests. The ICO guidance encourages
public authorities tomake full use of the provisions in the Act designed to deter its abuse. The ICO guidance
states that, “although the act does not require the person making a request to disclose any reason or
motivation, there may be cases which are so lacking in serious purpose or value that they can only be fairly
treated as vexatious”.

5. The role of DCA in providing guidance including the operation of the central government

Clearing House

5.1 In the run up to implementation DCA was vigorous in preparing central government for FOI. In the
first year of implementation DCA has continued to provide leadership and support to central government,
to help meets its objectives of:

— ensuring compliance with the Act;

— ensuring the Act is applied consistently; and

— improving central government performance.

Written guidance

5.2 In 2005 the Department published Working Assumptions to supplement the overarching FOI
procedural and exemptions guidance which was published in 2004. These provide guidelines on how to deal
with particular types of requests, including:

— requests for information containing policy advice;

— requests for Cabinet Committee papers;

— requests for information relating to planning procedures; and

— requests for procurement information.

As the Act requires requests for information to be considered on a case-by-case basis, working
assumptions are not intended to be applied to all situations but merely to highlight the key factors that need
to be considered in handling particular types of requests for information.

5.3 DCA is also producing more practical guidance for practitioners, based on casework experience in
the first year of implementation in the form of “worked examples” and “toolkits.” In addition, DCA is
committed to updating the procedural and exemptions guidance as necessary and producing new guidance
as case law develops.

5.4 In 2005, DCA also launched the Information Rights Journal (IRJ) which is available on the FOI
website. The Journal is a reference tool for Information Rights practitioners describing the latest FOI, DPA
and Environmental Information Regulations (EIR) developments. It contains articles on key information
rights issues and provides summaries of recent decisions which have emerged from the ICO and the
Information Tribunal. The Journal will be published quarterly.

5.5 Research has been conducted into the way that users interact with the FOI website, www.foi.gov.uk.
Work is now being carried out to improve its design, navigation and usability and the revised site will be
launched early in the next financial year. The website will be divided into two sections—one for the public
and one containing more detailed information for Information Rights practitioners.

Seminars and workshops

5.6 The Department has supplemented guidance with a number of seminars and workshops for FOI
practitioners over the first year of implementation. Particularly successful were two major conferences for
central government FOI and data protection oYcials held in July andNovember 2005. OYcials were oVered
a wide range of seminars targeted at diVerent levels of expertise. The Department will continue to organise
such conferences in 2006.
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5.7 DCA has also organised seminars for Bill teams across central government to encourage them to
proactively release information. DCA has since encouraged departmental FOI oYcials to organise such
seminars for any business unit likely to be subject to a large volume of FOI requests.

5.8 DCA is currently working with the National School of Government (NSG) to include an FOI
component in NSG policy and legislation courses. This will help to embed a more proactive FOI culture in
central government.

Networks

5.9 At a senior strategic level, the “InformationChampions” chaired by the Permanent Secretary ofDCA
have continued to meet regularly in the first year of implementation. This has remained an important forum
to discuss implementation issues and to ensure that a consistent approach is being taken across
Departments. At a more junior level, the Information Rights Managers group, consisting of Departmental
practitionersmeets regularly to facilitate the sharing of common problems and best practice for Information
Rights Practitioners. Both Information Champions and IR Managers help disseminate a FOI culture
through their Departments, and ensure that there are suitable awareness and training programmes.

DCA’s work with the wider public sector

5.10 Although DCA’s remit is central government implementation, the Department has also worked
closely with the wider public sector to facilitate the successful operation of FOI.Working with Departments
that sponsor diVerent parts of the public sector, DCA established four sector panels covering Health,
Education, Criminal Justice, and Local Government and Fire Authorities. In 2005, the Health and
Education panels met three times, The Local Government panel twice and the Criminal Justice panel once.
Further meetings are scheduled throughout 2006.

5.11 The panels have been used to:

— provideMinisters with information about the operation of the FOI Act in each of the four sectors;

— provide a mechanism for the DCA to consult the diVerent sectors about the Secretary of State for
Constitutional AVairs’ statutory responsibilities under the FOI Act in relation to such matters as
coverage and codes of practice;

— provide a vehicle for the representatives of the above sectors to inform their lead Department and
DCA about the operation of the Act in their authorities; and

— share good practice within the sectors such as eVective FOI logging and tracking systems.

Monitoring regime

5.12 DCA has established a regime to monitor central government performance under the legislation. A
robust system was put in place to collect data on:

— the volume of requests received by central government;

— departments’ adherence to the statutory time requirements of the Act;

— the ultimate outcome of requests; and

— the application of exemptions.

5.13 The data collected informs the content of the quarterly statistical monitoring bulletins and will be
used in FOI annual report which DCA is to publish in April 2005.This data collection has helped DCA
monitor the performance of individual departments and to provide advice and assistance where necessary.
It has also enabled Departments to benchmark their performance and to identify models of best practice
which they can adopt.

Role of the Access to Information Clearing House

5.14 The Access to Information Clearing House has been key to ensuring compliance with the Act in
central government. The Clearing House advises on complex FOI requests and the correct application of
the legislation. Any request received by a Department that meets one of the Clearing House “triggers” is
referred for advice. Triggers set out the types of requests that should be referred to the Clearing House and
are published on www.foi.gov.uk

5.15 The Clearing House has provided advice on over 3,100 cases and co-ordinated responses where
information is held by more than one Department. Advice is usually issued to Departments within a few
days of referral so as not to delay the response. Where appeals have gone to the ICO, the Clearing House
has supported Departments by acting as a central point of liaison with the ICO.
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5.16 As a central point of reference for all central government information requests, the Clearing House
is able identify emerging FOI trends and themes which helps to inform the production of up-to-date and
relevant guidance. Without impinging on the ICO’s independence the Clearing House helps to facilitate the
ICO’s handling of appeals by being able to draw to the ICO’s attention clusters of appeals that raise similar
issues and those appeals that may have significant implications for the application of the Act.

5.17 The Clearing House has also been instrumental in helping drive up the performance across
Government since it is able to disseminate best practice in processing requests across Government.

5.18 There have been reports in the media that the Clearing House blocks information requests. The
Clearing House does not do so; its function is to ensure that there is proper and consistent application of
the Act across central government. Sometimes this will entail protecting information which is genuinely
exempt and sometimes it will entail making sure that information which is not exempt is disclosed. Much
of the information held by central government is not exempt and the release rates discussed in Section 3 of
this memorandum demonstrate that a new culture of openness is emerging across government.

5.19 The role, functions and processes of the Clearing House are clearly stated in the Clearing House
toolkit on the FOI website. It is however important to protect the more detailed internal workings of the
Clearing House. Departments are only willing to share sensitive information with the Clearing House on
the basis that this information will not be widely disclosed. They would be less willing to engage if there was
a possibility that Clearing House advice might be revealed. It is equally important that Clearing House
oYcials have the space to provide frank and candid advice on FOI requests.

5.20 The Clearing House is also unable to release lists of requests that have been referred as this may in
itself disclose exempt information. For example, it might be obvious that a particular case could only have
been referred because it has security implications on the basis that it clearly does not meet any of the
other triggers.

6. Costs and fees

6.1 The current fees regime came into force on 1 January 2005 and accords withMinisterial commitments
that the cost of FOI would be borne in large part by the public purse. The upper limit, also known as the
“appropriate limit”, for the cost of handling an FOI request is £600 for central government and £450 for
other public authorities. The “appropriate limit” is calculated at three and a half days work for central
government and two and half days work for other public authorities at £25 per hour. In calculating the
appropriate limit authorities can take into account time spent locating, retrieving and extracting the relevant
information.

6.2 By the third quarter of 2005 only six monitored bodies had charged applicants a fee for requesting
information, the vast majority of information being provided without charge to the applicant.15

6.3 During the passage of the fees regulations through Parliament DCA Ministers committed to
reviewing the fees regime 12 to 18 months after implementation. The Government is therefore currently
conducting an exercise to assess the time taken by oYcials to process requests, including activities that do
not currently fall within the £600 appropriate limit, such as time spent reading the relevant information.
This information will provide a firm evidence base to inform any potential review and any changes to the
charging regime.

6.4 Contrary to media reports, the Government has no “secret plan” to introduce deterrent fees. The
purpose of any potential review will be to ensure that the Act is working well and that the fees regime
continues to balance public access rights with the needs of public authorities to deliver services eVectively.

Supplementary evidence submitted by the Department for Constitutional AVairs

1. Introduction

1.1 DCA submitted a comprehensive writtenmemorandum on the operation of Freedom of Information
(FOI) during the first year of implementation. The Committee have asked for a supplementary
memorandum addressing the following issues:

— Whether public authorities are using public interest extensions to delay responding toFOI requests
and examples of how extensions are used.

— Whether there are examples of public authorities that have been uncooperative with the
Information Commissioner’s OYce (ICO).

15 The National Archives account for 98% of fees collected due to the specific nature of its business. To date only £25,574 has
been collected by monitored bodies for processing requests
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2. Timeliness

2.1 Across all monitored bodies 77% of requests for information were answered within 20 days and 87%
of requests were answered within the statutory deadline. Only 10% of all cases were extended to consider
the public interest.

2.2 There is no evidence to suggest that extensions have been misused. It is legitimate that public
authorities take the time they need to properly consider the public interest and make the correct decision—
to release information where the balance of the public interest lies in disclosure and to protect information
that is genuinely exempt. During the course of the first year FOI requests have become more complex and
sophisticated and public authorities will sometimes need more than 20 days to make a decision.

2.3 DCA’s first memorandum explained the regime established to monitor central government
performance under the legislation. Throughout the first year of FOI, DCA have been refining the
monitoring system. In 2006 data will be collected on how long central government takes to respond to
requests after a public interest extension is issued.

3. Public interest extensions

3.1 Some FOI requests raise complex public interest issues which need careful consideration or require
expert input. In these cases public authorities may need longer than 20 days because diYcult judgements
have to be made about where the balance of the public interest lies. Assessing the public interest may also
involve consultation with third parties, which can take time. For example:—

— Where a request involves the papers of a previous administration it is convention to consult the
relevant ex-ministers. Although the result of this consultation does not determine the outcome of
a request it can inform the public interest test.

— Where procurement information is requested it is normally appropriate to consult with the
relevant contractor/supplier.

— Where information relating to foreign aVairs is requested it may be necessary to seek the views of
foreign states, which can be particularly time consuming.

Disclosure on Common Agricultural Policy (CAP) payments

3.2 There are examples of where public authorities have taken additional time to consider a request but
that time has been well spent. The Committee has already heard evidence from David Henke who made the
point that in some cases the additional time taken to answer a request is worth it, in view of the results. He
cited the disclosure of individual CAP payments where more information was released than was requested.

3.3 The handling the CAP request is indicative of why it sometimes takes longer than 20 days to process
a request.

3.4 A series of requests for information about CAP payments were received by the Rural Payments
Agency (RPA) from 5 January 2005, onwards. In order to assess the public interest, extensive consultation
was carried out with the major farming unions who were asked to identify any public interest arguments in
favour of non-disclosure. In addition the RPA carried out consultation with a range of teams across
DEFRA. The additional time taken enabled the RPA to disclose even more information than was originally
requested, on 22 March 2005.

3.5 The disclosure of individual CAP payments was one of the most important FOI releases in the first
year. David Henke noted that this release had a wide reaching eVect with a number of EU countries
subsequently releasing the same information. It is unlikely that such a significant release could have been
made without extending the time to consider the public interest.

4. Public authority co-operation with the ICO

4.1 There may be occasions when public authorities take time, in relation to particular cases, to provide
the ICO with information. For example, in some cases public authorities have to clarify with the ICO what
information is actually required to process a complaint, including both the information requested by the
requester and internal documents generated in the handling of a request.

5. Conclusion

5.1 DCA is committed to sustaining and improving performance across central government. DCA has
asked the ICO to provide more information about particular areas of diYculty and will take whatever
measures it can to deal with specific problems.

5.2 In genuine cases of wilful non-compliance the ICO has a range of enforcement measure that can be
used.
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Evidence submitted by Richard Thomas, Information Commissioner

The Freedom Of Information Act: one year on

Introduction

1. The Freedom of Information (FOI) Act came into force fully on 1 January 2005. Since then, public
authorities have been under a duty to respond to written requests for information in accordance with the
provisions of the Act. If requesters are dissatisfied with the response (or lack of one) they may complain to
the Information Commissioner under section 50 of the Act. There are corresponding provisions regarding
requests for information under the Environmental Information Regulations (EIR) 2004.

2. The implementation of these provisions is the fundamental change made to the FOI regime since I last
gave evidence to the Committee in October 2004. My other FOI duties, to promote observance by public
authorities of the Act and the Codes of Practice and to disseminate information about the operation of the
Act and about good practice, remain unchanged. However, since January 2005, there has been greater
emphasis on compliance and complaints handling.

3. My overall impression is that the Act is working well. There have been many significant releases of
information. For example, my oYce counted nearly 200 news articles in the last quarter of 2005, all
attributable to FOI. They covered issues as diverse as health, transport, education, local government,
culture, law and the environment. This is happening in response to specific FOI requests, but also through
voluntary releases by public authorities. More information is being routinely published. The culture is
changing but it has not yet changed.

4. Most public authorities are positive towards the Act and are dealing eVectively with requests for
information. Inevitably there are some diVerences, particularly between larger and smaller public
authorities. My OYce commissioned a survey of 500 public authorities on their first year’s experiences. The
published summary of results is enclosed with this submission (Appendix 1—not printed).

5. The survey showed that increased openness and transparency, better records management, greater
accountability and improved relationships with the public were all highlighted by the public authorities as
benefits of the Act. Three out of five respondents said their organisation released more information to the
public as a result of the Act, and 79% said it increased trust, with 81% saying the Act was a good (or very
good) thing. Awareness of the “right to request information held by the Government and other public
authorities” is high among individuals at 73% (prompted), given the infancy of the Act.

Complaints handling

6. During the calendar year 2005, the ICO received 2385 complaints alleging non-compliance with the
FOI Act/EIR. This figure slightly exceeded expectations and assumptions for resource purposes (by 6%).
The assumed total was 2250 for the first full financial year, 1 April 2005—31 March 2006 (ICO Corporate
Plan 2005–08). The calendar year figure for 2005 exceeded the 2005–06 financial year figure by 6%.

7. Complaints to the Commissioner in fact started to be received earlier than expected with the first
arriving in January 2005 shortly after the implementation of the Act. The numbers quickly increased to over
300 in May 2005.

8. It has always been acknowledged that accurately predicting the number of complaints was a very
diYcult task. In 2004 the ICO commissioned a report on projected caseload from the Constitution Unit at
University College London’s School of Public Policy. When deciding on our staYng arrangements we drew
heavily on its findings, together with our own knowledge and understanding of the experience of other FOI
jurisdictions and the experience of the Parliamentary Ombudsman in handling complaints under the Open
Government Code.

9. As the Committee recognised in its report on progress towards implementation (HC79-1, 7 December
2004, para 17) the decision to implement the Act across the whole public sector at the same time created
“special challenges”. Central Government’s statistics on requests received and our own statistics on
complaints received indicate that there was indeed an initial influx of requests, with complaints a fewmonths
behind. The numbers fell away towards the end of 2005. Future predictions remain diYcult.

10. The authorities which were the subject of complaints to the Commissioner during 2005, grouped by
sector were as follows:

Local Government 39%
Central Government 29%
Health 7.5%
Police 7%
Non-departmental public bodies 7%
Education 4.5%
Publicly-owned companies 2%
Others 4%
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11. By 31 December 2005, 1,060 of the 2,385 complaints received had been closed, leaving 1,325
outstanding. Of the closed cases, 360 had been informally resolvedwhile 135 had resulted in formalDecision
Notices. The balance of the closed cases were complaints which the Commissioner was not obliged to
investigate, by virtue of the criteria in section 50(2) of the Act. The majority of these were turned down
because the complainant had not been through a process of internal review with the public authority.

12. The average age of a case at closure was 94 days. 50.3% of closed cases were closed within 60 working
days of receipt (ICO target 50%—Corporate Plan 2005–08). This breaks down further as follows:

Closed within 0 to three months 50.3%

Closed within three to six months 37.1%

Closed within six to nine months 12.2%

Closed within nine to 12 months 0.4%

13. As requested, our case-handling procedures and other relevantmaterials accompany this submission.
These are under continuous review. Detailed work is in progress by my staV supported by PA Consulting
Group to improve our procedures and the waywe are organised to deliver our FOI functions. As part of this
work a comprehensive revised procedures manual is being compiled. This work will build on the changes I
have already introduced, described below.

14 The Committee has asked me to include a copy of the ICO Risk Register with this submission
(Appendix 2—not printed). This is a high level document which is regularly updated. More detailed
information on the measures already taken to address the backlog of complaints and current work towards
further improvement is contained in this submission.

15. Certain aspects of complaints handling in practice have varied from our expectations. The main
themes have been the diYculty and complexity of some of the procedural complaints (such as whether time
limits were breached or whether information is “held”), the time taken in the fact-finding stage of the
investigation and the diYculties some public authorities have had in interpreting and applying exemptions
and the public interest test.

16. The way in which complaints to the ICO have been presented has varied greatly, often with a lack of
relevant material or focus on the issues for investigation.We have developed a model complaints form, with
a check-list of relevant information we will need, in addition to our “how to complain” leaflet.

17. The way in which public authorities have responded to requests has often fallen short of the Act’s
requirements. In July, we issued top tips to help public authorities to avoid the main pitfalls in responding
to FOI requests. Often there is an insuYcient explanation as to why an exemption applies or how the public
interest factors have been weighed. We have published new guidance on Refusal Notices with check-lists to
help public authorities make sure they have met the requirements.

18. There is no doubt that the ICO has been on a very steep learning curve during the first year of FOI
in practice, as have public authorities. I am deeply concerned about the time it is taking my oYce to deal
with complaints, particularly as the complaints themselves often already reflect frustration arising from a
public authority’s delay in responding to an FOI request or the perceived inadequacy of response when
received.

19. I have made a number of changes to the way we are dealing with complaints and the rate at which
we are closing cases has already increased as a result.

20. In November 2005 a new case reception unit was established to handle all complaints as they arrive.
They are checked for completeness, in terms of the information submitted, and to establish whether there
has been an internal review by the public authority in accordance with the Code of Practice on handling
requests (the section 45 Code).

21. Complainants are advised of any further steps they need to take before we can consider their
complaint. Early experience suggests that this is an eVective way of achieving resolution of complaints at a
local level.

22. In November 2005 I took steps to strengthen significantly the senior management support for
complaints resolution. The Assistant Commissioner leading the FOI promotional, advice and guidance
work took over leadership of the team handling complaints involving exemptions and public interest.
Another Assistant Commissioner, in charge of data protection casework and advice, took on the
management of the procedural complaint team. She reports to my Chief Operating OYcer. The intention
and eVect of these moves was to strengthen significantly the operational management of complaint
handling, applying lessons learned from the recently revised approach to data protection casework.

23. A number of staV have been transferred to complaints handling duties from other areas of FOI work.
We have cut down significantly on speaking engagements and other external commitments. We are
prioritising advice and guidance which will enable complainants and public authorities to be clearer about
what we need and expect from them to enable us to process complaints more expeditiously.
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24. I have also recruited five locum lawyers on temporary contracts to act as additional complaints
investigators.

25. I am introducing a revised approach to “academic” cases, those where issuing a formal adverse
DecisionNotice serves no useful purpose. Thismight be because there are no stepswhich I can order a public
authority to take to remedy a breach of the Act, for example because the information requested has already
been released, albeit late or not in response to the request, or because a procedural flaw has subsequently
been remedied. Declining to make a formal decision in such cases will free some resources to focus more on
live, more substantial issues so providing a more eYcient and eVective service.

26. Much is being achieved by informal resolution. My oYce’s intervention in response to a complaint
may itself prompt compliance. This is particularly so where a public authority appears to have been unaware
of the nature and extent of its obligations.

27. In other casesmy staV are able to act asmediators, achieving an outcome acceptable to both requester
and public authority, either by the release of some or most of the information requested or all of it, if we
have indicated that our intention would be to order release. One good example relates to local authority
good hygiene inspection reports. There is no good reason for withholding such reports and indeed some
authorities actively publish them. We have been able to persuade some authorities to release them, while
others have had to be forced by a Decision Notice.

28. Although most public authorities have responded appropriately to my oYce’s investigation of
complaints made against them, there have been some pockets of resistance. For some the investigation
process itself has been an educative exercise, raising their awareness of the FOI regime and the obligations
it places on them. This has been the case particularly with smaller public authorities such as parish councils
and NHS practices.

29. However, we are now seeing some evidence of more entrenched attitudes regarding openness and
even resistance to constructive dialogue with the ICO. I am keen that my oYce moves away from engaging
in lengthy exchanges of correspondence which do little to advance the arguments on either side. Matters
need to be resolved more quickly. This can only be done once the fact-finding element of an investigation
has been completed. My oYce is building on the first year’s experience to develop a more standardised
approach to investigations of a similar type. This should enable us to ascertain the facts more quickly and
then focus on the real points at issue.

30. A related point is the reluctance, on occasion, of some public authorities to give my oYce access to
the requested information. It is often, though not always, essential to see the information to be able to reach
a judgement on the applicability of an exemption or public interest factors. Where there is a reluctance to
recognise the need for my staV to see the information, I will increasingly issue Information Notices under
section 51 of the Act. If sensitivity is an issue, my senior staV have the required level of security clearance. In
most cases a constructive dialogue has resulted in an appropriate arrangement for inspection of the relevant
material, but regrettably there have been some exceptions.

Decisions

31. By the end of 2005 I had issued 135 formal Decision Notices. Many of these related to procedural
failures, in particular a failure to respond to a request for information within the 20 working day time limit,
or at all. Some concerned the issue of whether information was or was not held. There is an inherent
diYculty here of proving a negative if information is not held by the public authority, particularly when the
requester is convinced that it must be held. Good records management practice helps public authorities in
these cases.

32. We have also issued Decision Notices where inadequate reasons for refusal have been given and
where there has been a dispute over how the rules on fees apply to a particular request.

33. More recently, we have issued decisions based on the application of the exemptions (or exceptions
under EIR) and the public interest test. Examples where we have ordered the release of information include
names of social work managers, minutes of departmental meetings, salary and expenses paid to senior
managers, heads of terms of commercial agreements. I must emphasise that every case is diVerent and must
be considered on its own merits. I have to analyse carefully the circumstances of each refusal. There are
diYcult judgements to be made.

34. The publication of our decision notices on our website in summary form and in full has been
welcomed as a means of demonstrating our approach to formal complaints resolution. As decisions are also
now coming through from the InformationTribunal, we need to review our guidance and our own approach
to complaints in the light of their rulings.
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Appeals to the Information Tribunal

35. If either the public authority or the complainant disagrees with a Decision Notice they can appeal to
the Information Tribunal. By the end of 2005, 25 appeals against ourDecisionNotices had beenmade to the
Tribunal. Nine had been dealt with. Since then the number of appeals has increased. This is to be expected as
the Tribunal can reach a diVerent judgement on the merits of a case, including whether the public interest
balance favours disclosures or non-disclosure. Although it is still early days, some issues are emerging as
regards the impact of the appeal process on the ICO.

36. Because an appeal is always against the Commissioner’s decision, I am the respondent in every case.
Although there are joinder provisions in the Tribunal Rules, the public authority may not be involved as a
party. Likewise the requester is not a party if the public authority is the appellant, for instance if they wish
to challenge an order from me to disclose information. Multi-party litigation is more time-consuming and
thus expensive. However, I am exploringways in whichmy role in appeals can be eVective but proportionate
where the real point in issue continues to be between the requester and the public authority.

37. The Tribunal may determine cases on the papers or may hold an oral hearing. The appellant may
request an oral hearing and so far such requests have been acceded to by the Tribunal in all but one or two
cases. However, I am concerned at the resource implications if oral hearings become the norm, particularly
as the number of appeals appears to be growing. I recognise that the Tribunal is getting to grips with its new
functions just as my oYce is, but clearly the way in which the Tribunal’s approach to the appeal process
develops will have significant implications for us.

Resources

38. The Committee has asked that I address certain resource issues in this submission: the overall budget
figures (Appendix 3—not printed), current organisational structure (Appendix 4, 5 and 6—not printed) and
salary band structure (Appendix 7—not printed).

39. The original complement of FOI/EIR complaints resolution staV was 33 full-time equivalents,
including the Assistant Commissioner in charge. The team responsible for promotion of FOI policy
development and issuing guidance consisted of 13 staV. There were 15.5 full-time equivalents in third team
responsible for enquiry handling, publication schemes, environmental information and internal support.
The total number of full-time equivalent posts working exclusively on FOI matters was therefore 61.5. In
addition, a small number of staV in other departments, such as Legal, were working exclusively on FOI
duties.

40. The organisation chart (Appendix 5—not printed) reflects the current position, after the changes
made to transfer more staV to FOI complaints handling. The full range of salary bands at the ICO is
attached (Appendix 7—not printed). The grades of most full-time permanent complaints resolution staV
are:

Cluster 6 £25,254–34,851 (15 posts); and

Cluster 4 £15,612—20,228 (12 posts)

Initial appointment is invariably at the lowest point on the scale, with progression on an annual basis,
subject to satisfactory performance, to the grade maximum.

41. During the second half of 2005, in response to the increasing numbers of unresolved complaints, we
re-directed staV from other FOI-related activities to complaints handling. We are continuing to do this.
Although this means we are unable to meet the demands on us for activities such as speaking engagements,
or meetings with public authorities, it is essential that we put more of our resources into FOI complaints
handling. With improvements to the way we work, this is making a big diVerence to our productivity and
eYciency, particularly in relation to more straightforward cases.

42. It is the more complex cases, which involve exemptions (or exceptions under EIR) and the public
interest test, that are proving muchmore diYcult to resolve and where backlogs are of greatest concern.We
recognised in our original staYng proposals that these cases required more senior staV than the ICO has
traditionally employed for data protection casework. We particularly took account of the fact that the
Parliamentary Ombudsman’s investigators handling Open Government Code cases were SEO grade.

43. We have recruited to our full establishment at our equivalent level. We have permanent postholders
at our headquarters oYce in Wilmslow and others at our much smaller “regional” oYces in Wales and
Northern Ireland. We have also filled these positions by way of two full-time secondments from the
Parliamentary Ombudsman’s oYce and two temporary part-time appointments, (all of whom have the
benefit of experience with the Open Government Code).

44. With regard to the ICO budget, in summary, I received grant-in-aid of £4.5 million in 2004–05 and
£5 million in 2005–06 for my FOI functions. I have to account separately for my data protection functions.
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In 2004–05 I received £8 million grant-in-aid for data protection, but since 1 April 2005 a diVerent financial
arrangement has been in place whereby I have retained the statutory notification fees paid to the ICO. These
can only be used for expenditure on my data protection functions. The total fee income for 2005–06 will be
approximately £9.3 million.

45. We have submitted a business case to the DCA for additional resources in 2006–07 to meet the need
for further FOI staV. This is with a view to significantly reducing both the backlog of outstanding
complaints and the time taken to complete investigations. Although we believe we will be able to improve
our productivity substantially by better working methods, applying our learning and experience from the
first year, we believe we can only get to an acceptable level of service delivery with a temporary injection of
additional focused resource. We believe our business case to the DCA demonstrated this.

46. We submitted our final business case to theDCAon 6 January 2006 (tomeet their deadline) following
a period of positive and constructive dialogue between oYcials. We await the DCA’s response.

Richard Thomas
Information Commissioner

February 2006

Supplementary evidence submitted by Graham Smith, Deputy Information Commissioner

Office of the Information Commissioner—quality of decisions

When the Constitutional AVairs Committee visited our oYces in Wilmslow earlier this week, you asked
me if I could refer you to any concrete evidence of improvement to the quality of our decision-making.

At the present time I can do this in three ways:

1. By reference to the evidence of witnesses in the Committee’s Inquiry. Although there were a number
of criticisms made of the quality of the ICO’s Decision Notices, most of these were subsequently qualified
by a recognition that there had been improvements. Paragraph 2.4.9 of Steve’s Wood’s written submission
clearly states this and such comments were echoed by some of the witnesses in oral evidence sessions.
Maurice Frankel’s submission also refers to a general improvement.

2. By reference to the outcome of cases in the Information Tribunal. Although there have been criticisms
in some judgements of the Commissioner’s investigations and the resultant Decision Notices, more recent
cases have supported the Commissioner’s approach.

3. Finally, looking forward, we are building quality into our revised complaint resolution process. As
I believe we mentioned on Monday, our previous approach was dependent on the case oYcer themselves
approaching either a senior colleague, such as the Commissioner ofmyself, or seeking the advice of our legal
department, if they felt they needed a steer or advice as to how to deal with the issues arising from a
complaint. Otherwise the main quality check was at the end of the process, when a draft Decision Notice
had been produced by the case worker and submitted first to Legal then to me (or the Commissioner) for
sign oV. If quality concerns were raised at this stage they could still be addressed, but this tended only to
add to the delays which had in the system built up, exacerbating other problems.

The revised approach builds in quality measures throughout the process, from the point when the
complaint is received, right through to sign oV of the Notice. This includes:

— Standard letters and procedures on receipt.

— Standard allocation criteria, with priority and urgency markers.

— Case plans.

— Standard investigations processes, with standard letters, explanations, etc all to be incorporated
into a new procedures manual for caseworkers.

— Monthly case reviews by team leaders.

— Legal surgeries, currently twice a week.

— Case closure meetings.

— Decision Notices produced on a “right first time” basis.

— Standardised process for capturing, recording and retrieving decided policy lines for application
in future cases.

— Improved foundation training and legal awareness training for caseworkers (including
preparations for Tribunal hearings).
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In the final analysis, the Tribunal itself may be seen as the ultimate quality check of the Commissioner’s
decisions, given the free right of appeal for all complainants and public authorities issued with a Decision
Notice.

Many of the revisions referred to above are in place (eg standard letters, case plans, legal surgeries) Others
are developing and will be fully implemented as the new structure beds in over the next couple of months.

We believe that there is already amarked improvement in the quality of our work on FOI complaints.We
will never get plaudits for issuing mistake-free Notices. Nor should we. However, many of the substantive
criticisms relate to early cases. We have acknowledged these and taken significant steps to improve, most
recently by the measures detailed above.

We have also acknowledged and expressed our regret for the more straightforward, but still very
important mistakes in isolated cases (eg wrongly stating the public interest test in one Decision Notice). We
believe the number of such errors has reduced. There may still be the occasional regrettable slip, but we
believe the improvements we have built into our revised processes will help to keep these to an absolute
minimum.

I hope this is helpful. I appreciate that time is short for the completion of the report and I should like to
thank you for the opportunity to make these further comments.

Graham Smith
Deputy Commissioner

May 2006

Evidence submitted by The National Archives

The National Archives (TNA) provides advice and guidance to other government departments on the
management of their records, is responsible for the selection and preservation of those records that are of
enduring historical value, and makes historical records publicly available onsite and online. This
memorandum provides information about those aspects of FOI implementation that impact on the work
of TNA.

1. TNA’s role in FOI implementation

TNA is the custodian of the records of English and British government from Domesday Book (1086) to
recently created data in electronic form. In particular, it holds the historical records over 30 years old of
modern government departments and it therefore plays a central role in the application of FOI to these
records. FOI has required changes to TNA’s business processes and the ways in which it works with the
following key stakeholder groups:

— Other government departments, which continue to transfer their historical records to TNA and
which are consulted about all applications to access information in records now in TNA custody
that were closed prior to FOI implementation.

— Public users, including academic researchers and the media.

— The community of records and archive professionals, working for local archive services and other
approved places of deposit for public records and in the wider public sector.

TNA’s preparations for FOI implementation in January 2005 included the installation of a tracking
system to monitor requests, basic awareness training for all staV, advanced training for staV regularly
involved in handling FOI requests, and guidance for the public on how to access information in the historical
records that TNA holds and information in its own administrative records. With the exception of the
Ministry of Defence, TNA handled more information requests in 2005 than any other government
department. The figures for this period are as follows:

4,969 requests received.16

3,094 requests were processed in full (others mainly related to information held elsewhere).

2,647 (85%) were granted in full.

174 (5.6%) were granted in part.

273 (8.8%) were refused.

98% of requests were handled with the relevant statutory deadline.

16 This overall figure includes enquiries seeking information that is not held at TNA or is held elsewhere, usually another
government department, and also includes those requests where TNA has not received a response to a fees notice from
requestors. In these cases TNA staV carry out research to establish the facts, and advice is given to the requestor about other
ways in which (s)he may find information. In addition, some individual enquiries can contain many references to records in
the TNA catalogues, each of which is followed up
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50,000 records were proactively released by government departments andmade publicly available at TNA
on the first working day of FOI in January 2005. These records included a wealth of information ranging
from research at Porton Down to arranged marriages, as well as Home OYce files on reviewing gambling
laws and the classification of cannabis. All told, 146,000 records have been opened to the public between 4
January 2005 and 7 February 2006; these are a mix of FOI requests, proactive reviews by government
departments of previously closed records, and transfers of records to TNA that are open straightaway. They
include information about the Chernobyl disaster; discussions within government about devolution to
Scotland and Wales in the 1970s; papers on the relations between the Ministry of Defence and NATO in
the late 1970s; and insights into the views of Metropolitan Police oYcers about immigration from the New
Commonwealth in the 1950s.

Although the FOI Act has swept away the 30-year access rule, government departments are still obliged
to transfer records for permanent preservation to TNA before they are 30 years old unless the Lord
Chancellor has approved their administrative retention. Some records are now being transferred by
departments in advance of the 30-year mandatory period, and these are open on transfer unless they contain
information covered by one of the Act’s exemptions. At the end of 2005 TNAheld a press event highlighting
some high profile releases for the year 1975, which achieved extensive coverage in the national media. It is
worth stressing that, out of the 31,000 records held at TNA for that year, 75% were already available to
the public.

On 11 February TNA organised a seminar jointly with the British Academy on the implications of the
FOIA for the research community, the aim of which was to draw that community’s attention to the exciting
possibilities opened up by the Act. Scholars have new resources to understand and explain decisions taken
within government. No longer is it necessary to wait for 30 years for major parts of this country’s history
to be written. Academic researchers are beginning to exploit the new opportunities for research that have
been opened up by a combination of the FOI Act and the increasing availability of information online,
although it may be a few years before the impact on research trends and patterns can be fully discerned.

2. Promoting good information management to underpin FOI

Good information and specifically records management provides an essential underpinning for FOI –if
this function is not carried out eVectively, then information sought by requestors will not be retrieved in a
timelymanner and in some cases it may not even survive. The Lord Chancellor has issued a Code of Practice
onRecordsManagement under S.46 of FOIA, based onwork carried out by TNA in consultationwith other
government departments. TNA has produced, or collaborated in the production of, model action plans to
help diVerent parts of the public sector (including central government, local government, police authorities
and the NHS) achieve compliance with the Code. For government departments and agencies, TNA is now
developing a programme to highlight the business risks associated with inadequate information
management, as demonstrated by non-compliance with the Code, so that departments can continue to
achieve improvements in this area.

The implementation of FOI has coincided with the wider use of electronic communications (for example,
e-mails and Word documents). As part of this general trend, government departments have introduced
Electronic Document andRecordsManagement (EDRM) systems. TNA has, therefore, provided extensive
guidance and advice to the departments as they implement these new systems and has monitored their
progress on behalf of the Lord Chancellor. It is now working with departments to help them realise the full
business benefits of these systems.

TNA has set up a National Advisory Service specifically tasked with disseminating TNA’s experience of
recordsmanagement in central government to the wider public sector. Because of the large number of public
authorities outside central government (c100,000), the main method of evaluation is self-assessment, based
on a workbook of detailed questions produced by TNA. The workbook, which was finalised after a
comprehensive consultation exercise, enables public authorities to assess for themselves the conformance of
their records management systems to the Code.

A Memorandum of Understanding agreed in May 2004 governs relations between TNA and the
Information Commissioner. The Commissioner and TNA’s Chief Executive meet twice a year to discuss
‘items of mutual interest and concern in relation to records management practice within public authorities’.

3. The importance of digital preservation

Of particular importance in the FOI context is the development of digital preservation requirements in
EDRM systems. Electronic records are much more vulnerable than paper materials because they are
dependent on technologies that rapidly go out of date. Once paper records have been preserved in secure
storage, they do not need constant intervention by highly qualified staV. Digital records, on the other hand,
require skilled labour intensive processes to ensure that the data is regularly backed up and periodically
migrated to the latest approved software. Because of the ephemeral nature of digital records, they are likely
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to perish within a few years of their creation, unless active steps are taken to ensure their survival. In
particular, there is a serious risk that FOI requests for information that is only a few years old and held in
electronic form will simply not be retrievable. Unless processed, the information—originally held on disk
or on tape—may have perished completely or may not be readable because it is kept on software that is
seriously out of date. TNA’s role as the key player on digital preservation has been recognised by the e-
government oYce, and it is now leading the Government’s drive to ensure the long-term preservation of
electronic records of continuing administrative and historical value.

In order to secure “born digital” records of as much historical value as paper archives, TNA has to move
speedily to select and preserve them. The expectation is that departments will wish to transfer many of these
records to TNA when they are between five to 10 years old. In response to this, TNA’s digital preservation
programme is intended to automate as many of the processes as possible and to ensure that others take place
at the earliest possible stage in the departments. A programme board, including IT experts and
representatives from other government departments, monitors and evaluates progress. This programme is
currently going very well, and the new processes will be used to receive electronic records from other
government departments for the first time later this year.

4. Access to the 1911 Census

Since the introduction of the FOI Act, there has been increased pressure from some family historians on
the Government to reconsider its long-standing policy that decennial census returns should be opened only
after 100 years, especially in relation to the 1911 census, which is in the custody of TNA. The Government
believes that the existing policy is right and that any departure from it might undermine the public’s
confidence in the specific 100-year guarantee that will be given when the 2011 and future censuses take place.
The 100-year closure period is now firmly embedded in the public consciousness. If the public’s trust that
this personal information would be treated in the strictest confidence is not absolute, then the quality and
rates of response will inevitably suVer and the value of the data collected by the census will be considerably
diminished. It is also worth noting that when the European Commission on Human Rights considered a
claim that the requirement to complete a census form violated Article 8 of the Convention, one reason for
dismissing it was that completed census forms are treated in strict confidence and “locked away for 100 years
before they are passed to the Public Record OYce” (5 EHRR 268, App No 9702/82 v United Kingdom).
Public confidence in the confidentiality of census data is the paramount consideration that underpins the
100-year policy.

TNA is developing plans to make the 1911 census available online to the widest possible range of users
from 2012 onwards. This large-scale project would be jeopardised if it was obliged to disclosure prematurely
information in the 1911 returns. Such a requirement would seriously interrupt the programme of scanning
and digitising the entries relating to the 35 million people living in England and Wales at that time. Public
access to the 1911 census is best served by the development of the online service that will enable everyone
to view as many returns as they wish from 2012 onwards. There have been on average 29 million searches
per annum since the introduction of the 1901 online census service, and the 1911 online service may well
exceed this number. The Government believe that the development of the 1911 online service should not be
sacrificed in the interests of a much smaller number of enquirers seeking specific information now—which
is what would happen if TNA was obliged to provide selected 1911 census data before 2012.

The National Archives

March 2006

Evidence submitted by the Association of Chief Police OYcers (ACPO)

1. The impact of FOI: the first 12 months

The Association of Chief Police OYcers (ACPO) utilised a PRINCE2 project to manage the
implementation of the Freedom of Information Act 2000 (FOI or “the Act”) across the Police Service. The
national project was initiated in December 2001 and was concluded on 6 June 2005.

Key deliverables included the production of theACPOManual ofGuidance designed to ensure consistent
application of the Act across the country, and the creation of the Central Referral Process (CRP) to provide
a uniform response and to identify vexatious and campaign requests across all forces.

An initial “Report on Freedom of Information Implementation by ACPO” was submitted to the
Parliamentary Committee on 5 October 2004.

All statistical data presented within this paper pertains to the first 12 months of implementation of the
Act (1 January 2005 to 31 December 2005) and includes data for Scottish forces, unless otherwise stated.



Ev 60

1.1 Impact on the Service

1.1.1 After the implementation of the Act, forces received 5,740 requests in the first quarter. This declined
to 4,907 requests over the next quarter but started to rise again in quarters three and four to 5,013 and 5,865
requests respectively. In total, 21,525 requests were received in 2005. This pattern is continuing and forces
have reported that the first two months of 2006 have seen a higher level of demand compared to January
and February 2005; this is evidenced by the number of referrals to the CRP, which has risen from 492 for
January and February 2005 to 1,185 for these months in 2006. It is our belief that this increase will continue
as it has in other jurisdictions such as Ireland and Australia. A breakdown of the number of requests per
individual force is attached at Appendix A.

1.1.2 In the first fewmonths of implementation, the requests receivedwere relatively simple and thus were
fairly straightforward to respond to.More recently, however, an analysis of requests received highlights that
clients are becoming more sophisticated, submitting more detailed and complex requests that require
considerable resources in order to determine the appropriate response. This pattern is now becoming the
norm and it is not unusual for individuals, when submitting requests, to provide their own Public Interest
Test explaining why information should be released.

1.1.3 ACPO undertook considerable research in preparing for implementation of the Act in order to
ensure that its approach would benefit from the lessons learned from overseas law enforcement agencies. A
key characteristic identified bymany overseas agencies was that internalmembers of staV constituted a large
group of subscribers where the organisation was not open with its employees. Last year, for example, one
force experienced a sharp rise in internal requests (accounting for 40% of all applications) as a result of an
exercise to re-grade all police staV roles. In another force that is undergoing considerable change, the
requests submitted by one member of staV constituted 4% of the FOI workload. These examples highlight
the need for business to be carried out in a transparent manner and for eVective communication of changes
to aVected personnel.

1.1.4 In the first quarter, forces calculated and fed back the time taken to respond to FOI requests. This
calculation covered only the time taken to answer requests and did not include additional costs, such as
maintaining the publication scheme. By using the £25 an hour that was set within the fees regulations, the
cost of answering requests over the full year can be estimated to be £4.5 million. If the cost of IT systems
purchased by a number of forces to assist them in dealing with compliance were to be added in, this figure
comes to approximately £7 million. The budget that was set aside by the Government to cover the costs to
the Police Service, Fire Service, local authorities and district councils falls far short of the actual cost to
forces.

1.1.5 The Police Service held a conference for all forces and criminal justice agencies where overseas
speakers from the Federal Bureau of Investigation (FBI) and the Canadian Security Services spoke about
their experiences over the last 20 years. Akey issue communicated by overseas speakerswas that FOI oYcers
treat both the requestor and the authority for which they work as clients. The role of the FOI oYcer is to
balance the needs of both clients. Therefore the result is that the authority discloses and the requestor
receives as much information as possible. The Police Service sees this model as best practice and encourages
FOI OYcers to emulate this approach rather that protecting the authority they work for. This is a major
culture change which the Service will be working towards over the next five years.

1.1.6 Each force is required to provide quarterly updates to the CRP, outlining the total number of
requests received, the type of request, the timeliness of response and data regarding what was released and
whether exemptions were applied. This is in line with central government’s reporting method.

1.2 Types of request

1.2.1 The Police Service is currently receiving requests relating to the main topic areas of Operational
Policing, Finance, High Profile Cases, National Security, Safety Camera and Professional Standards. The
chart below illustrates the main types of request received.
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1.3 Timeliness of response

1.3.1 The Service has generally answered requests received within the statutory time limit. Over the last
three quarters, the Service has achieved time-compliance with the Act 94% of the time. In diYcult cases,
ACPO has always advised forces to take time to consider the request and ensure the appropriate decision
is made rather than rushing to meet the 20-day timeframe at the expense of making an incorrect decision.
The feedback received by the CRP from requestors is that when a force is delaying its response, for example
when conferring with other bodies, the applicant is generally happy to wait as long as they are kept fully
informed of the delay and the reasons for it.

1.3.2 The figure below illustrates the average timeliness of response for all forces for the final three
quarters of 2005.

Timeliness for the last 3 Quarters
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1.4 Outcomes of Requests

1.4.1 The chart below details the average outcome of requests for all forces for the last three quarters of
2005 and highlights that forces release information in full or in part in 65% of cases.

Outcomes of Requests for last 3 Quarters

55%

10%

22%

3%
1% 9%

Released in Full

Released in Part

Refused in Full

Refused on Cost
Vexatious and Repeated

Don't Hold Info

1.5 Application of exemptions

1.5.1 The top four exemptions applied by the Police Service are Section 40 Personal Information (45.6%),
Section 31 Law Enforcement (15.1%), Section 30 Investigations (13.7%) and Section 38 Health and Safety
(10.5%). Please note these values do not include results for Scottish Forces. The preparatory work that
completed with the assistance of the Information Commissioners OYce (ICO) in 2004 has benefited forces
and is contained within the ACPO Manual of Guidance.

1.6 Appeals

1.6.1 Nationally, the number of internal reviews per quarter is rising steadily (see chart below) andACPO
is working to reduce this number.
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1.6.2 For 2005, 27 cases were appealed to the ICO’s oYce. Scottish forces had 34 cases appealed to
their ICO.

1.7 Central referral process

1.7.1 ACPO has established a Central Referral Process to manage requests that are complex, require
ACPO advice or are issued to several (or all) forces at the same time. The Police Service requires an overview
of these requests to ensure that all forces respond consistently after receiving expert advice fromACPO leads
on the subject matter. The Central Referral Process (three full-time staV compromising a Chief Inspector,
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Sergeant and Police StaV) is housed within Hampshire Constabulary. The CRP is currently funded until
May 2006 and funding is being sought to extend these roles to 2010. The team serve bothACPOandACPOS
to ensure corporacy across the country and maintains regular contact with Forensic Science Service (FSS),
Her Majesty’s Revenue and Customs (HMRC), Royal Military Police (RMP) and Ministry of Defence
Police.

1.7.2 In 2005, the CRP received 5,172 referrals covering 871 subjects which required advice and guidance
from subject matter experts. The team has processed 10,956 emails and given informal guidance to forces
in 1,045 cases.

1.7.3 Analysis of requests received reveals that the press is one of the largest subscribers under the Act,
as detailed in the chart below. It is clear that some press personnel/agencies use the Act regularly.
Consequently the CRP has actively developed an eVective working relationship with members of the press.
The Central Referral Process now provides a well established link to the press: members of the press
approach the central team directly to discuss requests and after consultation, the requests are then
forwarded to all forces on behalf of the applicant. This is acknowledged as providing a high quality service
to the media who are informed as to what they are realistically likely to receive and what information may
be protected from disclosure. This ensures requests get fully answered and economies of scales are applied
if possible. Forces also save time by not having to apply exemptions.

Types of Request for last 3 Quarters
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1.7.4 ACPO is actively working with other agencies nationally where data sharing arrangements exist.
This is to ensure that proper feedback mechanisms are in place when requests cross over authorities. An
example of this is the work in progress with the Independent Police Complaints Commission (IPCC). A
protocol is being developed so that timely advice can be given when requests are received by either a force
or the IPCC.

1.7.5 ACPO is working on the further development of the model publication scheme so that information
can be proactively published in areas where a large number of requests are received. The scheme has been
updated three times since being formally approved by the Commissioner in June 2003. The following classes
of information have been added: Basic Command Unit Minutes, Departmental Minutes, Chief Constables
Expenses and an explanation of what information is charged for. ACPO has also advised forces that they
should publish a Disclosure Log on their publication schemes. Due to workload pressures and staV
shortages within some forces, the routine publication of information has not been completed. This pro-
active publication is an important area that ACPO will continue to monitor to ensure best practice in
reducing the number of requests. Work continues in this area to ensure consistency.

1.7.6 The ACPO Manual of Guidance has been substantially reviewed and a new version has recently
been published. Updates include cognisance of appeals, tribunals and ICO decisions.

1.8 Vexatious requests/mosaic attacks

1.8.1 Section 14 of the Act has rarely been used by forces, but there have been a number of cases where
nationally, ACPO has had to classify requests made to forces as vexatious. This decision is never taken
lightly and some examples are highlighted for your information.

1.8.2 In one case, a campaign group asked its members through a website to ask multiple questions to
forces. Postings to this website then suggested that an FOI OYcer in one force had lied to them. Derogatory
comments about the FOI OYcer were published on the Internet with a suggestion that other subscribers
should telephone the FOI OYcer in question. This led to numerous calls to the FOI OYcer’s oYce and
requests which ultimately resulted in this member of police staV leaving their job.

1.8.3 The Central Referral Process highlighted another requestor who was making huge amounts of
requests of forces and central government departments. In one quarter, requests submitted by this applicant
constituted nearly 4% of the total requests to all police forces. Due to the nature of the requests, the CRP
manager researched the requestor and found that information previously released had been used to gain
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entry to secure premises by the applicant who had impersonated public oYcials. As a result of intelligence
data received, advice was given to all forces and government departments to classify the requests as
vexatious. This case is currently being dealt with by the Information Commissioner.

2. Identified issues and risks

2.1 StaV turnover

2.1.1 A clear issue has been identified regarding the retention of FOI trained personnel by the Police
Service. Turnover of staV is high in regimes that experience high volumes of requests; for instance, over 50%
of the Metropolitan Police Service staV that received training are no longer working within the field. This
is seen as a high risk for the service as the skill base is being eroded. This could eventually lead to problems
for forces and their ability to comply with the Act. It is ACPO’s belief that staV turnover issues need to be
viewed as a threat and forces are being made aware of the problem.

2.1.2 Research from Canada and America shows that FOI staV are valued and support is provided to
them in respect of gaining qualifications. It is not unusual for public authorities to poach FOI staV from
other authorities. For this reason, authorities such as the FBI and the Canadian Security Services oVer good
remuneration to staV to retain them.

2.2 The media’s use of the Act

2.2.1 Over the last 12 months, it has been possible to identify a clear “request cascade” eVect resulting
from high-profile press articles regarding policing matters or the conduct of police oYcers. Frequently, such
articles lead to a flurry of requests from the general public, typically numbering around 60 to 100. For
instance, earlier this year, a case regarding a police oYcer driving at high speed whilst oV duty led to around
120 requests being received from the public.

2.2.2 It has become apparent that certain media personnel are using the Act regularly. In some cases this
has been as much as 20% of the forces requests have come from a single reporter. This is replicated over
many forces and it seems that certain media personnel are using the Act as a cheap form of journalism. This
does cause some concern as it has a major impact on the functions of that force and we feel that this is not
what the Act was passed for.

2.3 Appeals and tribunals

2.3.1 A critical lesson learned overseas regards appeals. The FBI found that whilst appeals only account
for around 3% of their case workload, they can take up at least 25% of their staV’s time. Due to this, all
appeals to the ICO are examined by the CRP and some internal reviews are conducted for quality assurance
purposes.

2.3.2 The above process highlighted that there was some inconsistency in the way forces had been
applying exemptions and a lack of understanding of the Public Interest Test. After consultation with the
ICO, the CRP created a new training programme and this has now been delivered to every force. As a result
of this training, response letters now include the harm that disclosure may cause, fully explain the use of
exemptions and oVer a full Public Interest Test. ACPO believes that this process was essential in order to
reduce the number of internal reviews and appeals which take considerable resources to resolve.

2.3.3 This is an area that ACPO sees as high risk for the next 3-5 years and work is ongoing to research
the number of appeals that may be reduced.

2.4 Culture change

2.4.1 ACPO notes that its experience through the CRP is that a large number of ACPO leads have
embraced the Act and are consistently agreeing to the publication of significant volumes of material.
However, at the other extreme, some ACPO leads are more resistant to embrace this change. For instance,
only 32 Chief Constables are publishing their expenses. A key aim of the Act was to encourage the
development of an open culture. This is in its embryonic stage and can be evidenced by some high profile
releases such as the Soham report and Special Branch’s release of anti-apartheid files.

2.4.2 Decision-makers are an important resource in trying to encourage a culture of openness within
public authorities. ACPO is trying to establish the decision-maker as the arbiter between the requestor and
the organisation to ensure that as much information as possible is disclosed. This is often a diYcult role and
FOI OYcers do occasionally face resistance from the organisation. This is an area that ACPO is looking to
focus on at the centre to support the decision-makers. Feedback from a number of FOI OYcers is that they
are actively looking to leave their roles because of this pressure.
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3. Relationship with the DCA

3.1 The Police Service has maintained a good working relationship with staV within the Department of
Constitutional AVairs (DCA) Clearing House and typically daily contact occurs. This relationship has
improved greatly with the appointment of dedicated oYcers for the Police Service within the DCAClearing
House. However it is noted that, as identified in the previous report for the Parliamentary Committee, the
DCA continue to experience a consistently high turnover of staV. This has only caused minor problems
while staV familiarise themselves with the issues within the Service.

3.2 The DCA Clearing House has assisted the Service on numerous occasions and is always willing to
assist in complex cases or legal arguments. This has assisted ACPO in gaining legal interpretation of
particular issues. It has also helped to ensure harmony between Government and ACPO in relation to
requests crossing both sectors. This excellent relationship has been very beneficial to the Police Service.

4. Relationship with the ICO

4.1 ACPO continues to enjoy a very good working relationship with the ICO. As noted in ACPO’s
previous report for the Parliamentary Committee, this is an area in which ACPO has confidence and
appreciates the support the ICO has provided. In the early stages, a two-way feedback mechanism was
established on both good and bad practice between the ICO and ACPO. Examples where this feedback
mechanism was utilised was the harsh tone of some of the ICO letters and the non-specific Public Interest
Tests applied by forces. This has led to improvements by both bodies and the communication lines are now
formalised.

4.2 In 2005, 27 appeals have been referred to the ICO for final adjudication. Of these, seven cases were
upheld and three were overturned. ACPO is waiting 17 adjudications at the time of writing. The complexity
surrounding some of these cases has resulted in ICO decisions taking considerable time. Indeed, ACPO
notes that the ICO is still working on an outstanding case in relation to Registered Sex OVenders that was
submitted for a decision in March 2005.

4.3 The Service continues to use its contacts within the ICO oYce that is has maintained since 2003.
ACPO continues to discuss specific interpretation of exemptions and problems that the Act has caused. This
contact is extremely useful and very eYcient.

5. Relationship with the Campaign for Freedom of Information

5.1 ACPO worked closely with the Campaign for Freedom of Information (CFOI) whilst preparing for
the legislation and this relationship has continued. It continues to seek advice from the CFOI and
particularly from Maurice Frankel. ACPO appreciates the open and honest relationship that exists and
always welcomes any feedback or suggestions on how the Service can improve its performance and its
interface with the public.

6. Five-year strategy

6.1 It is the belief of ACPO that this is still the “honeymoon period” regarding the implementation of the
Act. The development and use of the Act over the next two to three years will be critical in determining the
future approach of the Police Service. Indeed, as noted above, clients are already evolving and producing
more challenging requests.

6.2 Following the lessons learned from law enforcement agencies overseas, ACPO is in the process of
developing a five-year strategy for FOI. The strategy will address issues such as staYng requirements,
training and enhancement of the publication scheme and FOI processes. ACPO sees this as an essential task
so that the Service can continue to be compliant with its obligations within the Act whilst maintaining
normal business processes.

6.3 Contact has been made with the FBI and Canadian law enforcement agencies to research their
strategic planning methodologies in respect of FOI. This work will be shared with all forces and the criminal
justice sector to save duplication of work.

Association of Chief Police OYcers

March 2006
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Evidence submitted by Steve Wood, Senior Lecturer in Information Management, Liverpool John Moores
University and Editor, Freedom of Information Act Blog

My evidence will address the following three themes from the inquiry’s terms of reference:

— The role of the Information Commissioner in providing guidance, issuing decisions and
participating in Information Tribunals.

— Requesters’ experiences of the first year of FOI implementation.

— The role of the DCA in providing central guidance, including the operation of the central
government clearing house.

Introduction

1.1 Fromoverseas experience the success of any Freedomof Information regime in facilitating the release
of new information of public value into the public domain is generally based around four key factors:

— Tightly drawn legislation that has a strong presumption in favour of disclosure.

— A developing culture of openness in public authorities supported by senior managerial and
political positions as a stated and implemented policy.

— An independent ombudsman or information commissioner that consistently applies a high level
of authority to enforce the legislation and promoting best practice.

— Abalanced level of central coordination and control of requests that improves the consistency and
quality of responses that applicants receive whilst not subjecting certain requests to unfair levels
of scrutiny and delay.

1.2 It is my view that the first year of the Freedom of Information Act was characterised by tentative
enforcement and dissemination of best practice by the ICO and in central government there appears to be
an excessive level of central control. 2005 exposed many weaknesses in the legislation allowing excessive
delays to take place for requests, internals reviews and appeals to the ICO. The process of cultural change
is underway, with many public authorities showing a clearly defined approach of openness balanced against
many who see FOI as a burden and have responded with delay and highly protective use of exemptions.

1.3 The decisions made by the ICO in late 2005 and early 2006 do oVer encouraging indications that 2006
will see the backlog reduced and a number of decisions that push new information into the public domain.

2 The role of the Information Commissioner in providing guidance, issuing decisions and

participating in Information Tribunals

2.1 Providing guidance, advice and disseminating best practice

2.1.1 From contact and discussion with practitioners I have found that the information commissioner’s
guidance has been an important source of reference in helping them handle freedom of information act
requests. A common problem cited by practitioners is that the process for updating and adding new
guidance and subsequent alerting is not clear, for example new guidance on refusal notices was produced
in January 200617 without clear signposting or alerting on the ICO website. The production of such new
guidance labelled as a “best practice note” reflecting on operational experience of the Act is important. It
is often not clear when guidance was produced or when it is likely to be revised.

2.1.2 An example of a guidance note that requires review is guidance note no 2: “Information provided
in confidence”.18 The note still references an element of the S45 Code of Practice related to the approach
public authorities should take in refusing to accept confidentiality clauses. This element was removed when
the S45 Code was redrafted in November 2005 (the redrafting of the clause was of high significance, as
detailed in the letter from the Campaign for FOI to the DCA from the same date).19

2.1.3 Guidance on fees: the ICO has still not produced any guidance on fees despite information stating
that it will be published being on the ICO website for over a year.

2.1.4 Records Management: compliance with the S46 Code of Practice. In guidance note 8: Records
Management FAQs20 the IC stated a paper would be produced on “setting out his approach to audits/
inspection” on this issue. This paper has not yet been produced. I believe that the role of records

17 ICO (2006) Good Practice Note 1: refusal notices. http://www.ico.gov.uk/cms/DocumentUploads/Refusal—Notice—
Guidance—Jan—06.pdf

18 ICO (2004) Guidance Note 2: Information provided in confidence http://www.ico.gov.uk/documentUploads/
AG%202%20Info%20in%20conf.pdf

19 CFOI (2004) Letter to Lord Falconer on the new edition of the FOI code of practice. http://www.cfoi.org.uk/pdf/
falconerltr.pdf

20 ICO(2004) Guidance note 8 : Records Management : FAQS. http://www.ico.gov.uk/documentUploads/
AG%208%20Rec%20Man%20FAQl.pdf
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management audits is an important issue in improving the standard of the records management and that
the ICO shouldmake an eVort to promote and encourage. The training courses I have run on this issue have
been oversubscribed and would indicate a “knowledge gap” currently in the public sector.

2.1.5 The relationship with the DCA guidance is not always clearly flagged on the website, whilst it is
accepted that ICO is an independent body of the DCA. There is little acknowledgement of other guidance
being available on the DCA website.

2.1.6 Under Section 48 the Information Commissioner has the powers to issue practice
recommendations, I made an FOI request to the ICO during November 2005 and found that none had been
issued. A publicly available list of practice recommendations could be an important tool in disseminating
best practice.

2.1.7 There is often best practice guidance contained in the correspondence from the ICO to public
authorities related to complaints. This correspondence could be more eVectively captured and disseminated
as best practice to the wider practitioner community. This was evidenced by an FOI request made bymyself
to the ICO for all “best practice correspondence relating to Decision Notice cases”.21 An example of one
letter received from this request is included as appendix A (not printed).

2.1.8 Some examples of inconsistent advice from ICO andDCAhave emerged. One example: I have been
sent an example of an ongoing case where the complainant to the ICO was told their case was closed as the
public body concerned (a body funded by the Learning and skills Council) was not subject to the FOIA only
for only for the DCA to confirm that the body was.

2.2 ICO and the Information Tribunal: implications for guidance

2.2.1 I would like to highlight that of the Information Tribunal Decisions issued so far there have been
implications for the guidance issued by the ICO in the following cases:

2.2.2 The John Connor Press Associates Limited v The Information Commissioner. This case has
implications for guidance issued on the S43 Commercial interests exemption in terms of whether
information released about one procurement can eVect another ongoing set of negotiations. The ICO
guidance has yet to be updated to reflect or acknowledge this decision.

2.2.3 Mr R Bustin v The Information Commissioner: Although the tribunal upheld the Commissioner’s
decision, the tribunalmade an important note on the issued of deleted information: “TheTribunal interprets
this as meaning that where the deleted or unamended information is still readily accessible and this is the
information that the applicant wants, then the deleted or original version of the information should be
recovered and that is what should be communicated to the applicant, with perhaps an explanation of what
has happened to the information since the request was received.” The Tribunal also noted: “The
Information Commissioner should give serious consideration to issuing guidance to Public Authorities on
this matter, and to enquiring himself, where appropriate, in relation to complaints made to him, whether
an authority has considered the recovery of deleted material.”

The ICO guidance note 8: Records Management FAQs22 states (nearly four months after the ruling): “If
the information is contained within a record that is due for destruction within 20 days of the request being
received, there is no requirement to release the information.” And “Information on a back-up server is not
regarded as being held by a public authority for the purposes of the FOI.”

This relates to the point earlier that it is currently unclear what procedures are in place to periodically
review guidance issued and what will trigger a review.

2.2.4 Mr A Mitchell v The Information Commissioner. This decision concerned the S32 absolute
exemption for Court Records and although because the information had been destroyed the decision was
not changed the discussion in the tribunal decision has important implications for guidance note 923 that
has not yet been updated.

2.2.5 Mr E A Barber v The Information Commissioner. This tribunal decision was important in terms
of a request that was interpreted by the ICO as being “framed in general and subjective terms focusing on the
complainant s opinions of the alleged actions of the InlandRevenue” TheTribunal stated “. . . As a result we
find the Commissioner was wrong in law to find that the Inland Revenue have no information to provide
in response to his request. The decision is crucial in terms of guiding public authorities as to what an FOIA
request is. The ICO does not currently provide a guidance note on “what is an FOIA request”.

2.2.6 At present there is little or no acknowledgement of the decisions made by the information tribunal
in the ICOwebsite. At present the position of the ICO’s guidance and relationship with the tribunal decision
is unclear.

21 Request sent to the ICO 7th December 2005. Another practitioner has made a similar request and has written an article
reflecting on the best practice issues raised from the correspondence. The article will be published (subject to peer review) in
the Open Government Journal March/April 2006)

22 Previous note: page 6
23 ICO (2004) Guidance note no.9: information contained in court records. http://www.ico.gov.uk/documentUploads/
AG%209%20Court%20Recs.pdf
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2.3 Case management

2.3.1 The backlog of cases is still of major concern to both users of the Act and practitioners. The written
answer given to Norman Baker MP on the 27 February24 oVers clear evidence of the problem. The data
illustrates that the number of complaints received is remaining at a similar high level month on month and
that problem should not be dealt with by the ICO in terms of presuming the number of complaints will
reduce therefore allowing it to focus on the backlog. Overseas evidence (in the UCL report commissioned
by the ICO25) indicates that case volumes may grow in year 2.

2.3.2 However it is noted there appear to have to be recent improvement in the last two months in the
number of cases determined.

2.3.3 From FOI requests made to the ICO for spreadsheets containing the complaints received by the
ICO logged in their case management system data quality issues are apparent that could hamper consistent
management of cases. Eg the names of public authorities in the case management system do not appear to
be selected from a defined list –for example the Ministry of Defence is recorded four diVerent ways.

2.3.4 Whilst the ICO does provide a Complaints form,26 the form provided can only be printed oV and
no automated system is provided. The ICO needs to consider oVering a much greater level of Internet based
automation. An online form via its website linked to the back oYce case management system would oVer
a better standard of service to complainants for the following reasons: the ICO could quickly remove
unsuitable cases from the system, move to clarify missing or unclear information in a swifter manner,
complainants could immediately (via email) receive an acknowledgement that their application has been
received and they could receive a ID for their complaint to track in the system. Whilst it is to be
acknowledged that the above suggestion may have a high resource overhead, given the current focus on e-
government it would be a relevant option to consider.

2.3.5 Whilst the DCA does produce an online guide27 to authorities covered by the Act neither the ICO
or the DCA oVer a definitive list.

2.3.6 In contrast the Scottish Information Commissioner (SICO) oVers a spreadsheet download of all
public authorities covered by the Scottish Act. Whilst it is to be acknowledged that that the Scottish context
is much smaller, I see no reason that sector by sector lists could not be produced and published by the ICO
over time as resources permit.

2.3.7 The (SICO) also oVers a contrasting approach to case management in terms of the proactive release
of information: the SICO oVer a list of ongoing investigations on the website28 and the SICO also publishes
all the following documentation on its website:29

— Enforcement and investigation procedures (59 page manual).

— Investigations procedure note 1: allocation of investigations.

— Investigations procedure note 2: Construction of the Commissioner’s decision.

— Investigations procedure note 3: Investigations involving the Scottish Executive.

— Investigations procedure note 4: extending the four month time limit.

— Investigations procedure note 6: technical investigations.

2.4 Decision notices

2.4.1 I wish to highlight the comments in the Information Tribunal Decision notice in the Barber V ICO
case: “It is not for the Tribunal to determine how the Commissioner should conduct his investigations when
considering a complaint under s50 FOIA. However the Tribunal notes that the Commissioner in coming to
his decision in relation to Mr Barber s request did not appear to communicate in any substantive way with
Mr Barber or the Inland Revenue until sending out the Decision Notice, except perhaps to acknowledge the
complaint and respond to enquiries on the progress of the investigation. We would have thought that there
would be very few complaints where the Commissioner could only rely on the complaint notice and any
accompanying documentation, particularly where the complainant is not represented.”

24 WPQ Norman Baker to Harriet Harman. Answer 27 February 2006
25 ICO/UCL (2004) Estimating the likely volumes, sensitivity and complexity of casework for the Information Commissioner
under the Freedom of Information Act 2000 and the Environmental Information Regulations. http://www.ico.gov.uk/
documentUploads/Final%20Document.pdf

26 ICO Complaints form http://www.ico.gov.uk/eventual.aspx?id%9185
27 http://www.foi.gov.uk/coverage-guide.htm
28 http://www.itspublicknowledge.info/appealsdecisions/investigations/index.htm
29 http://www.itspublicknowledge.info/aboutus/scheme.htm
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2.4.2 The issuing of decisions during 2005 raised a number of issues related to backlog that have been
widely raised and discussed. In terms of planning it should be noted that the ICO Commissioned research
from the UCL Constitution Unit: “Estimating the likely volumes, sensitivity and complexity of casework
for the Information Commissioner under the Freedom of Information Act 2000 and the Environmental
Information Regulations”30

2.4.3 The number of complaints received during 2005 (2000 approx.) is well within the projection in the
research, as indicated in table 14 from the report.

Year 2005 2006 2007 2008 2009

Lower forecast
(excluding requests for 1,250 2,000 3,000 3,500 4,000
personal information)
Higher forecast
(including requests for 3,000 6,000 7,000 8,000 9,000
personal information)

2.4.4 The process of the issuing of decision notices was initially less than transparent—the first notices
were placed on the ICO website only in summary form, then leading to FOI requests being made for the
full notices.

2.4.5 The decision notices have been broken down by section of the FOIAby theUCL constitution unit31
a feature the ICO website should oVer (as do the Scottish and Irish ICOs for example).

2.4.6 Evidence suggests the ICOprioritised the focus of decision notices during 2005 on procedural based
complaints as opposed to exemption based. The following data illustrates the majority of the decisions
issued in 2005 were procedural (sections 1, 9, 10, 16, 17). The breakdown by time is as follows:

— January to June 2005: 18–19 procedural notices issued.

— July 2005: 12–16 procedural notices issued.

— August 2005: 7–11procedural notices issued.

— September: 8–9 2005 procedural notices issued.

— October 2005: 13–15procedural notices issued.

— November 2005: 31–41.

— December 2005: 19–21.

— January 2006: 3–6.

— February 2006 10–17.

— Total: 12–/155.

— 78% Procedural.

2.4.7 Whist the above data above needs to take into account the number of complaints that were
procedural (data I do not have access to), there is a clear need to ask questions as to how cases are prioritised
and how many exemption based cases lie the backlog.

2.4.8 Many of the decision notices issued in 2005 failed to document all the considerations, processes and
deliberations that would enable a practitioner or member of the public to fully understand how the decision
had been reached. As an illustration out of the decisions issued in 2005, the author wishes to highlight the
following three selected examples of decision notices that lack clarity:

2.4.8.1 Case: South Holland District Council. Case Ref: FAC0065281 Summary: Complainant objected
to £25 charge imposed by the Council for providing 296 pages of photocopied information relating to the
erection of wind turbines. The ICO accepts the Council’s view that this charge is reasonable. Section of Act/
EIR andFinding: EIR r.8—ComplaintNotUpheld. The decision notice issued does not oVer any discussion
or consideration as to why the IC regards the charge as meeting the criteria of “a reasonable amount”.
Although in fact the charge when calculated works out at less then 10p sheet—there is no acknowledgement
of this and the decision makes no reference to the Code of Practice and guidance issued by DEFRA on the
environmental information regulations that states: “Public authorities should ensure that any charges they
make are reasonable, and in accordance with the EIR and the guidance.” The DEFRA Code of Practice
also states: “When making a charge, whether for information that is proactively disseminated or provided
on request, the charge must not exceed the cost of producing the information unless that public authority
is one entitled to levy a market-based charge for the information, such as a trading fund.”32 It is not clear
whether this aspect has been considered by the ICO.

30 ICO/UCL (2003) “Estimating the likely volumes, sensitivity and complexity of casework for the Information Commissioner
under the Freedom of Information Act 2000 and the Environmental Information Regulations. http://www.ico.gov.uk/
documentUploads/Final%20Document.pdf

31 http://www.ucl.ac.uk/constitution-unit/foidp/resources/ICO-Cases/foi-index.html
32 http://www.defra.gov.uk/corporate/opengov/eir/pdf/cop-eir.pdf
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2.4.8.2 Case: Public Authority: London Borough of Hounslow. Case Ref: FER0074855. Summary:
Having inspected information contained within particular planning application files, the complainant
requested copies of various documents from these files. He was charged £188 for provision of the
information under the Environmental Information Regulations 2004 and complained that this charge was
excessive. The Commissioner’s decision is that the Council has satisfied itself that its charges do not exceed
a reasonable amount in accordance with Part 2, paragraph 8(3) of the Regulations. Section of the Act/EIR
& Finding: EIR r.8—Complaint Not Upheld.33 Again as in the previous case the considerations of a
“reasonable amount” are not documented.

2.4.8.3 Case: Cornwall County Council. Case Ref: FS50075186. Summary: The complainant requested
a copy of an approved drawing of a street plan and alleged that the Council wrongly stated that the
information specified in their request was not held. The drawing did come into the Council’s possession and
was subsequently provided to the complainant. The ICO is however satisfied with the Council’s assurances
that it did not hold the information at the time of its response to the initial request. The complainant lodged
an appeal with the Tribunal, which was subsequently dismissed. Section of Act/EIR & Finding: FOI s.1—
Complaint Not Upheld.34 The decision issued stated: “The Information Commissioner has approached
Cornwall County Council for verification and is satisfied that the information was not held by the Council
at the time of the request and, therefore, could not be provided to the complainant”, this statement does
not give any indication of what eVort the ICO made to verify that this information was not held.

2.4.9 During late 2005 and early 2006 the IC made a number of important decisions that set precedents
that mark important advancements in enforcing the Act and bringing new information into the public
domain. The author wishes to commend the decisions issued in the three following cases:

— Derry City Council February 2006: IC requires the disclosure of the City Airport Agreement
with Ryanair.

— DFES January 2006: IC requires the disclosure of minutes of senior management meetings and
the identities of Civil servants noted at the meeting.

— Bridgend County Borough Council. IC requires the disclosure of a restaurant inspection report.

— The level and depth of the notices issued are also markedly improved compared to earlier in 2005.

2.5 Information notices

2.5.1 A freedom of information request wasmade bymyself to the ICO for details of information notices
issued under 51 of the FOIA. ByNovember 2005, 11months into the operation of FOIAfive had been issued
to the following public authorities:

— University of Cambridge.

— Corby Borough Council.

— Hounslow PCT.

— NHS Purchasing and Supplies Agency.

— East Riding of Yorkshire Council.

2.5.2 The ICO’s position of “negotiation and discussion” in gathering informationmay need to be altered
to enable swifter resolution in cases where public authorities are slow to respond and provide information
required. The ICO also need to indicate publicly that information notices are being used and in which
circumstances.

2.5.3 Section 8 of the Memorandum of understanding between the ICO and Government Departments
states that: “The Commissioner will not normally serve an Information Notice under section 51 of the FOI
Act on any governmentDepartment unless he believes that relevant information is being withheld from him
or that there has been undue delay in providing the information requested. Where the Information
Commissioner intends to serve an Information Notice, wherever possible he will inform the Department in
advance.” The need for this statement has not been clearly explained by the ICO or DCA.

2.6 Memorandum of understanding and pre-decision notices

2.6.1 The justification for the “Memorandum of Understanding (MoU) between the Secretary of State
for Constitutional AVairs (on behalf of government Departments) and the Information Commissioner, on
co-operation between government Departments and the Information Commissioner in relation to sections
50 and 51 of the Freedom of Information Act 2000”35 has not been clearly explained in detail by either the
ICO or the DCA and practitioners in the other sectors can rightly feel that the playing field in not level.

2.6.2 Evidence indicates that in practice preliminary decision notices have not been widely used. I made
an FOI request asking for details of preliminary notices issued and by November 2005 only 2 had been
issued (Child Support Agency and the OYce of Government Commerce)

33 http://www.ico.gov.uk/documentUploads/74855%20DN.pdf
34 http://www.ico.gov.uk/documentUploads/75186%20DN.pdf
35 http://www.foi.gov.uk/memorandum.pdf
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3 Requesters’ experiences of the first year of FOI implementation

3.1 I have mademany requests to central and local government and have observed many aspects of good
and bad practice, plus areas where the weaknesses in the legislation often compound the problem.

3.2 Customer service aspects

3.2.1 The author has experienced amarked contrast between the Central andLocalGovernment in terms
of advice and assistance in terms of S16 of the FOIA. Although these comments are generalised the author
experienced a much greater willingness in local government to acknowledge requests and quickly make
contact, often by telephone to assist in clarifying any aspects of the request.

3.3 Delay

3.3.1 Delay is one of the most common problems cited by myself and other requestors I have come into
contact with. The highest delay the author has experienced was a delay of 74 days in a request sent to
Department for Constitutional AVairs.

3.3.2 The loophole of allowing public authorities when considering the public interest to extend beyond
the statutory 20 working days time limit under S10(3) of the FOIA: “until such time as is reasonable in the
circumstances” is vague and very open ended and subject to wide missaplication. For example: the author
received the following vague statement from DEFRA: “The Act allows us 20-working-days to respond to
your request from the date of its receipt. However, it is occasionally necessary to extend the 20 working day
time limit for issuing a response. In this case, I regret that we must extend the time limit for responding by
up to 20 working-days”, with no further explanation.

3.3.3 The removal of the following statement: “Public authorities should aim tomake all decisionswithin
20 working days, including in cases where a public authority needs to consider where the public interest lies
in respect of an application for exempt information. However, it is recognised there will be some instances
where it will not be possible to deal with such an application within 20 working days.” from the S46 Code
of Practice in December 2005 has left S10(3) to very open ended interpretation.

3.3.4 The lack of acknowledgement is a commonly cited frustration for requestors—it is often unclear if
the authority has received and processed the request. I would highlight the provision in the Irish Freedom
of Information Act36 that states that all requests must acknowledged within 10 working days.

3.4 Form and format—reasonably practicable

3.4.1 The author has experienced government departments refusing requests in the grounds of form and
format without considering the “reasonably practicable” S11(1)c of the Act. Example from received from
the Northern Ireland OYce: “You also asked for a list of all Freedom of Information requests and releases
since January 2005. TheNIOdoes not hold this information in the format you have requested, and to enable
the NIO to answer this we would have to create a document to list requests received which is outside the
scope of the requirements for us to comply with the Freedom of Information Act.”

3.5 Cost calculations—users not realising the benefits of records management

3.5.1 Before 2005 the benefits of records management were widely discussed and new records
management programmes and systems were implemented. It is my impression that too often the benefits
of improved records management are not felt by users: public authorities have benefited from streamlined
procedures for the retention of records but the user has not benefited from electronic document and records
management systems (EDRMS). I have had requests refused for being above the cost limits to locate and
retrieve information. It is my belief that the requests have been immediately rejected because the authority
concerned has viewed the request with a “paper based” mindset. In many cases I believe that an advanced
electronic search of the EDRMS that could take a matter of minutes has not even been attempted. It is only
when the complaint reaches the ICO that these issues can then hope to be resolved.

3.6 Application of exemptions—time

3.6.1 I have had experience and have seen many examples where public authorities apply exemptions
uniformly and do not consider the reduction of prejudice over time in such exemptions. An example the
author has seen involved the application of the S38 exemption by a police force to cases files from a 1928
murder on grounds of “of the health and safety of surviving family members and/or relatives of the victim”
even though both sides have publicly stated they have no objections.

3.7 Internal Reviews

3.7.1 The process of internal review can be varied across the public sector with no time limit seemingly
set for an internal review as yet in terms of an intervention by the ICO. The FOIA compares badly with the
Scottish Act in this respect which states that public authorities must reply promptly and within 20
working days.

3.8 Use of the Internet by public authorities

36 The Freedom of Information Act 1997 and FOI (Amendment) Act 2003 (Ireland)
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3.8.1 The primary vehicle for the public to find out information about how to make freedom of
information requests is the Internet. From the outset some public authorities make the process of guiding
the requestor an easy one: explicit links to “freedom of information” from the home page of the website
guide the requestor to a simple set of wepages listing the various methods to make a request and guidance
that encourages requests and helps the framing of requests. The screen shots below illustrate the approach
taken by Wigan Council
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3.8.2 The primary method of delivery for publication schemes is the website of the authority: I have
conducted research using FOIA requests for log files detailing the number of page views.37 The figures
illustrate that publication schemes are used by the public to varying degrees, better in central government,
though use in local government is disappointing. To take two examples: the main page of the Cabinet OYce
publication scheme received approximately 2,000 visits a month, this compared to 50 for a Local Council.

3.8.3 Many public authorities have not reviewed their publication schemes since inception, also
publication schemes require much greater sign posting for users and greater integration with the contents
of websites rather than standing alone.

3.8.4 Despite the advances in e-government that have been achieved in the last few years few public
authorities have taken the opportunity to oVer e-government style services to users such as online forms and
tracking systems. This approach is being considered in other jurisdictions: In 2005US anOpenGovernment
Bill was published proposing tracking numbers and tracking systems via phone or Internet for each FOIA
requests.38

3.8.5 There is a lack of a user-friendly citizen portal/gateway on the Internet to assist people to make
requests, at present the Directgov website only oVers a very basic guide to the Act. An innovative gateway
has been provided by Friends of the Earth—who provide an information request generator.39

3.8.6 It is very hard for users to access more than one publication scheme and currently there is no central
website to act as a gateway with links to all publication schemes I consider this a large gap in promoting
their use.

3.8.7 I would like to commend the public authorities that have created, via their websites disclosure log
or request logs.40 Disclosure logs illustrate to the public the information that has been released—illustrating
the openness of the authority and will help to answer repeated requests on “hot topics”. They also have a
high value in “adding value” to the information released by exposing to a wider audience.

3.8.8 The main issue with disclosure logs is the lack of standardisation and inconsistency. Some
authorities will use the log too list all requests received for example Norwich and Norfolk University NHS
trust41 lists all requests and even names organisations who have made requests, whereas the Department of
Education and Skills42 takes a most recent and most viewed approach that only highlights selected releases.
Historians are rightly worried about this selective approach and the issue of what happens to releases once
they are removed from the website. It is important that records of all releases are maintained for historical
purposes. The possible scenario could arise that information is released, placed on a disclosure log for a year
then removed and is not subsequently retained as record to be transferred to the National Archives.

3.8.9 I commend the recently announced funding for the HE sector by JISC for disclosure log templates
to be developed for all public authorities in theHE sector that will enable consistent indexing and extraction
of disclosure log data.

3.9 Public authorities outside the scope of the FOIA

3.9.1 The following bodies are not covered by the Freedom of Information Act 2000 that I would
highlight for inclusion under the FOIA:

— Academy Schools.

— Energy Utilities.

— Transport bodies eg Cross Rail.

4 The role of the DCA in providing central guidance, including the operation of the Central

Government Clearing House

4.1 Excessive data collection

4.1.1 The data structure for the Clearing House case management system was obtained by Professor
Alasdair Roberts fromUniversity of Syracuse and is in Appendix B and it illustrates the level of complexity
theClearingHouse adds to themanagement of cases. The rationale of the following fields in particular needs
to be questioned:

— DCA To Process/Case Meeting Required/GICS Press Advisers.

— DCA To Process/Case Meeting Required/DCA Press Advisers.

— Case Details/Requester’s Organisation (Text field).

37 Research paper in progress: due for publication later in 2006
38 Open Government Bill http://www.cornyn.senate.gov/FOIA/files/OPEN—Gov—Act.pdf
39 http://community.foe.co.uk/tools/right—to—know/request—generator.html
40 The author maintains a list at: www.foia.org.uk/log.htm
41 http://www.nnuh.nhs.uk/qa.asp?c%foi
42 http://www.dfes.gov.uk/foischeme/subPage.cfm?action%collections&i—collectionTypeID%2&filter%latest
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4.1.2 The Freedom of Information Act is meant to be “requestor blind” so it is unclear why the
organisation of the requestor is relevant to central coordination. It is also unclear why press advisors need
to be involved in FOI request cases.

4.1.3 From an answer to a Parliamentary question we know that “The Access to Information Central
ClearingHouse received 3,006 referrals between 1 January and 31October 2005.43 If the assumption ismade
that the majority of the referrals were made by central government departments this could mean the
percentage of requests referred to central government could be as high as 20%.

4.1.4 At present no reporting data on the clearing house is formally published.

4.1.5 Evidence from academic research conducted onCanada’s Access to InformationAct and delay (the
most comparable overseas regime with a similar central system of coordination) oVers a warning:
“Coordination requirements proved to be one of the most critical factors in influencing processing time.”44

5 User group and consultation

5.1 The user group set up by the DCA has been less than transparent: at present details are unclear and
have not been publicised.Membership is by invitation only: there is no formal application process. I suggest
greater transparency is required in order to improve confidence in the Act generally.

6 Frivolous and vexatious requests

6.1 Recent comments made by the Lord Chancellor: “. . . .culture is being undermined by requests under
the Act which arguably do not impact so positively—like what a central government department spends on
toilet paper or make-up”.45 suggest a highly subjective approach to assessing FOI requests. I would state
the need for documented evidence of the scale of the problem cited and would not agree these requests are
necessarily frivolous or vexatious. The Act is purpose blind and this type of information could be of value:
it is disturbing that requests may be subject of such subjective scrutiny.

Steve Wood
Senior Lecturer
Liverpool John Moores University
Editor
Freedom of Information Act Blog

March 2006

Evidence submitted by Maurice Frankel, Director, Campaign for Freedom of Information

This submission by the Campaign for Freedom of Information deals briefly with the work of the
Information Commissioner’s oYce.

The backlog

There is a significant backlog of unresolved complaints in the Commissioner’s oYce, which amounted to
some 1300 cases at the end of 2005. The existence of a backlog is not in itself unique: significant backlogs
have occurred in other jurisdictions at various times as well as under the UK’s Open Government code.46

In some respects, this problem is not surprising. In our oral evidence to this committee’s previous inquiry,
into the implementation of the Freedom of Information Act, we suggested that a serious backlog might be
one consequence of the government’s decision not to phase in the Act, but to bring it into force for 100,000
authorities on one day. It seemed possible that this might result in a large volume of complaints, from across
the whole public sector, arriving at the Commissioner’s oYce at around the same time.

However, the existence of a large backlog at such an early stage in the life of the Freedom of Information
Act creates a particular problem, since so far there are relatively few decision notices dealing with
substantive issues of interpretation under the Act.

43 PQ Asked by Norman Baker MP to Harriet Harman. Holding answer given 7 November 2005. The author has been enable
to get a copy subsequent paper deposited paper that broke the volumes down by Department

44 Roberts, A (2005) What’s wrong with coordination? Open Government: a journal on freedom of information. Vol1 Issue 1.
www.opengovjournal.org

45 Lord Falconer speeech: TNA—British Academy Seminar: Freedom of information and scholarship—year one London 11
February 2006 http://www.dca.gov.uk/speeches/2006/sp060211.htm

46 When the Code was introduced in 1994, the Parliamentary Ombudsman who supervised it set a target of 13 weeks for
completing investigations. The average time taken for cases completed during 1994 was in fact 15 weeks. By 1996, the average
time to complete an investigation had risen to 52 weeks
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The first decision notices, starting in June 2005 dealt mainly with procedural matters, such as complaints
about delays, failure to respond to requests, fees or disputes about whether information was held at all. Few
involved substantive issues about the use of exemptions or the Act’s public interest test. Although decisions
involving exemptions have begun to appear, they still represent a small proportion of the total. The situation
as of March 3 2006 was that:

Of the 155 decision notices issued by the Commissioner’s oYce only 23% (36) dealt with exemptions while
77% (119) involved procedural issues.

During the same period, the Scottish InformationCommissioner issued 120 decision notices of which 54%
(65) dealt with exemptions and 46% (55) involved procedural matters.

It is not clear why there should have been such a significant diVerence between the two Commissioners,
particularly as the Scottish Commissioner’s oYce has a smaller staV and has had less time to prepare for the
legislation.47 The result is that interpretation of the Act, as elucidated by the Commissioner’s decisions, is
notably less advanced than might have been expected after 14 months.

One of the key issues under the Act is whether disclosure is likely to aVect the formulation of government
policy or the frank discussion of policy issues. This issue was first addressed in a decision of the Scottish
Information Commissioner in July 2005.48 The first equivalent decision involving a UK government
department was only issued in January 2006.49 In itself, this is an important and robust decision, but it seems
to have been the first decision notice to deal with the use of an exemption by a government department.

The relatively slow progress that has beenmade in addressing the Act’s exemptions does not merely aVect
the complainants and authorities awaiting decisions. It has implications for the speed with which authorities
move towards greater openness generally. If the Commissioner’s decisions are delayed, poor practice may
continue unchecked or become even more entrenched. Conversely even a single decision by the
Commissioner to require disclosuremay, depending on the case, unlock a substantial volume of information
across a whole sector. We assume that most authorities will voluntarily adapt their approach if they realise
that it is not consistent with the Commissioner’s decisions. Some FOI practitioners have told us that they
would prefer to release more information in certain situations but cannot persuade their authorities to do
so without “case law” demonstrating that the Commissioner requires it. Once such decisions are in place
requesters will also be better placed to recognise and successfully challenge unreasonable refusals or to
accept that information has been legitimately withheld. This may tend to reduce the number of unnecessary
appeals that are made.

Quality of decision notices

Some the Commissioner’s early decision notices provided little information about the circumstances of
the complaint or the reasons for the Commissioner’s decision. In some cases the Act’s requirements were
described in an oversimplified manner.

These would have been of limited use to anyone trying to understand what ought to be done in similar
circumstances. So even where decisions had been published, their value to others wasmore limited than they
should have been.50 This may indicate problems relating to staV training and supervision. More recent
notices are generally of a better standard and many contain a much fuller account of the Commissioner’s
reasoning.

One area where decision notices still fail to provide the necessary clarity is the extent to which requests
for information involve “environmental information”. Such information is exempt under the Freedom of
Information Act and must be dealt with under the Environmental Information Regulations instead. The
distinction between the two is sometimes important, as there are significant diVerences between the regimes.

47 The post of Scottish Information Commissioner was created under the Freedom of Information (Scotland) Act 2002. The
Scottish Commissioner had less than two years from the date of his appointment to full implementation of the Scottish FOI
Act. The oYce of theUK Information Commissioner (at that time headed by Elizabeth France) was already in existence when
the UK Actwas passed in November 2000

48 Decision 015-2005, Mr John Hodgson (Chairman of the Skye Windfarm Action Group Ltd) and the Scottish Executive,
21.7.05

49 Decision Notice 74589, Department for Education and Skills, 4 January 2006
50 For example, one decision notice dealt with a complaint that the CrownProsecution Service had failed to respond to a request.
The decision notice stated that the “the Crown Prosecution Service have stated that they did not comply with the
complainant’s request for information as they did not consider this request to be valid for the purposes of section 1 of the Act.
The Commissioner considers that this request was valid” (Decision notice 71320, 13 September 2005). The decision notice
does not explain why the CPS considered the request to be invalid, nor why the Commissioner reached the opposite decision.
No-one else facing the equivalent situation—and the problem involved is not unusual—would have been able to point to this
notice in support of their case
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— The Commissioner has issued a series of notices involving requests for information about
planning. Most state that the information in question “is environmental information” and deal
with the matter under the EIRs.51 Others make no reference to the EIRs and deal with the matter
under the FOI Act.52 The basis for these distinctions is not explained in the notices.

— decision notice dealing with a request for a copy of an “environmentalist’s report” about rights of
way has been dealt with under the FOI Act not the EIRs.53

— Four decision notices relating to information about waste disposal have been issued under the
FOI Act.54

We understand that the Commissioner has been content to deal with requests for environmental
information under either regime, so long as the outcome of the case is not aVected. We see no reason to
object to that policy, so long as it is explained in the decision notices concerned—but this has not been done.
The result may be to encourage authorities to disregard the boundaries between the two regimes. In certain
cases this may lead to the withholding of information which should be released.

Tribunal decisions

Some of the Information Tribunal’s decisions have highlighted shortcomings in the Commissioner’s
investigations:

— In the Barber case55 a request was made for information about the way the Inland Revenue had
dealt with various examples of what the applicant called “maladministration” and “failed
standards” in refunding overpaid tax. The Revenue denied that there had been such failings and
maintained that it therefore held no information corresponding to the terms of the request. The
Commissioner’s decision notice described the applicant’s request as “subjective” and
“opinionated” and agreed that the Revenue was entitled to state that it held no such information.
This decision was criticised by the Tribunal, which noted that the Inland Revenue had publicly
apologised for the shortcomings identified in the request and observed that “Any reasonable
Public Authority, knowing the historical context of the request . . . would have understood the
basis of [the] request”. It also expressed surprise that the Commissioner’s investigation had been
carried out purely on the basis of the initial papers supplied by both parties, without either side
having been contacted during the course of the investigation.

— In the Bowbrick case56 (which is still before the Tribunal), the Commissioner’s oYce accepted the
local authority’s assertion that, with minor exceptions, it did not hold the requested information.
The Tribunal proceedings have established that a substantial volume of information relating to
the request is in fact held by the authority.

— In the Bustin case57 the Commissioner’s oYce accepted that an “approved drawing” under the
Highways Act (which was subsequently disclosed) was not held at the time of the request,
inasmuch as formal approval for the drawing had not then been given. The Tribunal found that
“the Commissioner’s finding, that the approved plan was not held by the Council on the date of
the information request, is open to question. It appears more likely that the Council held the
approved plan at the time of the request and did not deal with the request in a satisfactory
manner.”

These cases suggest that the Commissioner’s oYce may sometimes have been too ready to accept an
authority’s explanation of the facts of a case, a worrying prospect. More searching enquiries will clearly be
needed in such circumstances. This may also complicate eVorts to speed up the handling of apparently
straightforward cases in order to reduce the backlog.

Approaching the backlog

In dealing with the backlog, several alternative strategies may be possible. One is to work through the
cases in the order in which they were received, regardless of the significance of the cases. A second is to
prioritise those cases that can be dealt with most quickly, so as to clear as many cases in as short a time as
possible. A third approach, which we hope will be adopted, is to prioritise those cases which raise issues of
greatest public interest or address the most significant obstacles to the progress of the legislation.

51 Requests for planning information which have been dealt with under the EIRs include those described in Decision Notes
61168, 62329, 67003, 77187 and 74855

52 Requests for planning information which have been dealt with under the FOI Act include those in Decision Notices 79178,
76778

53 Decision Notice 74966, East Riding of Yorkshire Council
54 Decision Notices 74785, 71182, 84406 and 79280
55 Mr E A Barber v the Information Commissioner, Information Tribunal Decision No EA/2005/0004
56 Decision Notice 63475, Nottingham City Council, 5 July 2005
57 Mr R Bustin v the Information Commissioner, Information Tribunal Decision No EA/2005/009
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Finally we note that in January this year the Commissioner’s web site was advertising for new staV “to
join our Freedomof Information andData Protection teams, investigating breaches of the law and resolving
complaints”. The starting salary for these posts was £15,612 which is a low salary given the complexity of
the work involved. Even apparently basic tasks, such as establishing the facts of a disputed case, are complex
matters requiring considerable experience and judgement. There may be a question as to whether the
Commissioner’s oYce is recruiting staV at levels of pay which are too low to attract the more experienced
staV needed to tackle the backlog eVectively and to avoid whatever problems may have contributed to it.

Maurice Frankel
Campaign for Freedom of Information

March 2006

Evidence submitted by David Hencke, Westminster Correspondent, The Guardian

Freedom Of Information—The Good, The Bad and The Inconsistent

As a former member of the Lord Chancellor’s advisory committee on the implementation of the freedom
of information act I have been very keen to use the act as a journalist. My general impressions have been
positive, particularly over issues involving the spending of publicmoney and in retrieving historicalmaterial.
It is less eVective in retrieving information exposing advice to ministers and security issues even on
historic matters.

The good

At national level

The best example of a bold decision taken soon after the act came into force was to release payments made
to farmers in England and Northern Ireland and to industry from EU subsidies. The decision was taken by
a small agency, the Rural Repayments Agency, on the advice of Defra. The ministry changed, with our
consent, the request from an FOI to an EIR request. We thought that this would be advantageous since
commercial secrecy provisions under EIR are less restrictive than under FOI. The request took longer than
20 days to process—it was nearer—but the agency actually gave the paper more information than it had
requested. From my own sources I know that Defra ministers came under enormous pressure from the
Country Landowners Association and lawyers not to release the information. It meant disclosing money
given to huge companies like Tate and Lyle and to the Royal Family.But they stood firm putting into the
public domain for the first time billions of pounds of subsidies. The decision has had huge ramifactions
across Europe and since England released the information, Sweden,some Spanish regional governments and
Holland have followed suite. Germany is now under pressure to release information and France has already
had to disclose some information. None of the fears of farmers have been realised and claims that the figures
were a breach of privacy (an argument used for decades) have proved unfounded. Scotland followed
recently. The Forestry Commission has since agreed to a similar request and released information showing
all the grants given to forests.

At local level

A good example is Nexus, the Tyne and Wear Metro. A lobbying company employed by them declined
to release its fee. An FOI request to Nexus resulted in the information being released in under 20 days.

The bad

The OYce of Government Commerce

Last year I put in a request for the traYc light indicators contained in over 400 Gateway reviews for
government IT projects totalling billions of pounds. Given the huge controversy over wasted taxpayers
money on these schemes, I thought this fell well within the public interest.These tell Whitehall accounting
oYcers whether the proposed scheme is bad (red); indiVerent ( amber) or good (green). I also asked for the
release of letters between the OGC and government departments after they had received a double red
warning. The OGC released a list of the reviews but refused to release the indicators and it released the text
of the letters with the name of the project and permanent secretary deleted—making the information useless.
I have appealed to the Information Commissioner but because of delays I gather it is yet to be considered.
I gather from other evidence given to the Public Administration Committee it is almost impossible to get
information released on these projects from the government.
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The inconsistent

The miner’s strike

There is a total inconsistency over the release of information. The DTI and National Archives released
quickly nearly all the files they held including those held by the old National Coal Board. The Home OYce
has recently released some of its files dealing with the policing of the dispute. But the Cabionet OYce has
been delaying for over a year. The initial request for a list of files was originally refused because the titles of
the files were regarded as confidential advice toministers.When it was pointed out that this was ridiculous—
they amended the ruling re,leasing some titles but using national security reasons to withold others. They
are still considering what to release and it has taken a year after numerous extensions- and they still cannot
make up their mind.

Meetings with casino operators

The response suggested that the government clearing house does not work. Similarly worded requests
asking for correspondence and documents were made to ODPM, the Cabinet OYce, Downing Street,
DCMS and the Treasury. DCMS released a comprehensive list. ODPM found one document. The Treasury
requested more time and then released a selection. Downing Street and the Cabinet OYce decided that
nothing could be released at all as anything would be confidential advice to ministers. Not all those
judgements can be right.

David Hencke
The Guardian

March 2006

Evidence submitted by The National Council for Voluntary Organisations (NCVO)

1. Introduction

1.1 NCVO is the largest general membership body for charities and voluntary organisations in England.
Established in 1919, NCVO represents over 4400 organisations, from large “household name” charities to
small groups involved in all areas of voluntary and social action at the local level. NCVO champions
voluntary action, our vision is of a society in which people are inspired to make a positive diVerence to their
communities. A vibrant voluntary and community sector deserves a strong voice and the best support.
NCVO works to provide that support and voice.

1.2 NCVOwelcomes the opportunity to submit evidence to theConstitutionalAVairs Committee inquiry
into “The operation of the Freedom of Information Act: one year on”. Our submission is informed by the
findings of a survey undertaken by NCVO and Ashridge Business School in June 2005, six months after the
Act came into force. This examined voluntary and community organisations’ familiarity with the Freedom
of Information Act, whether they had used it to request information, or if they intended to do so in future.58

1.3 Additionally, our evidence reflects the views and experiences of NCVO’s members more generally. In
particular concerns have been raised that some public bodies have used the Act inappropriately to increase
the regulatory burden on voluntary and community organisations through the contracting process.

2. Information and advocacy

2.1 For most voluntary and community organisations, campaigning and advocacy is a core part of their
role.59 Such activities enable them to further their mission or cause and better meet the needs of their users
and beneficiaries. For these organisations, the Freedomof InformationAct has the potential to be extremely
valuable. This is perhapsmost obvious in relation to the large household name organisations mounting high
profile campaigns at national or even international levels. But it is also true for smaller community
organisations wanting to find out more about local planning decisions, for example, or plans for the future
use of community facilities: the “right to know”, enshrined in both the Freedom of Information Act 2000
and the related Environmental Information Regulations 2004, is a potentially powerful tool for citizens,
communities and the organisations that work on their behalf.

2.2 As advocates for user and community interests, voluntary and community organisations can help to
fulfil the Government’s intention that the Act should enable more people to be involved in more informed
debates about public policy issues. As the StrategyUnit has argued, voluntary and community organisations
are well placed not only to comment on public policy issues, but also to engage others in these debates and
ensure that a diversity of views are represented. This is because of their links into local communities, the

58 Gitsham, Gribben, and Pratten, 2005,Called to Account: The impact of the Freedom of Information Act,Ashridge and NCVO
59 Gribben, Robb and Wilding, 2002, The Third Sector: Vision for the Future Ashridge and NCVO
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diversity of causes they represent, and the fact that they are relatively more trusted than other sectors.60
Therefore the Freedom of Information Act has the potential to assist voluntary and community
organisations to meet both their own aims and those of Government.

3. Survey methodology

3.1 In June 2005, NCVO andAshridge sent a survey to chief executives of 600 voluntary and community
organisations. The sample was weighted to encourage a balance of responses from organisations of diVerent
size and with diVerent fields of interest. 170 questionnaires were returned, a response rate of around 30%,
from a range of organisations, although smaller organisations were represented less strongly.

4. Findings: using the Act

4.1 NCVO and Ashridge found that the Freedom of Information Act is already being used extensively
by voluntary and community organisations. In the first five to six months of the Act’s life nearly one in 10
organisations reported that they had already used the Act. The responses also indicate that the number of
organisations making requests is likely to grow strongly—one in three organisations said they intend to use
the Act to make requests in future.

Requesting information—from whom?

4.2 Of those organisations that hadmade requests prior to the survey, most had sought information from
central government (47%). However, substantial numbers had also made requests to local government
(33%) and other public bodies (33%). Requests to all three are projected to grow, but requests to local
government are projected to grow particularly sharply: this is perhaps not surprising as the vast majority of
voluntary and community organisations work at a local level.

Requesting information—about what?

4.3 The survey found that most voluntary and community organisations are using the Act to find out
how public bodies arrive at decisions: nearly half the organisations that had made requests wanted more
information about how decisions are made; 72% said they intended to make requests about this in future.
There appears to be a desire to know whose voices are listened to in the decision-making process, a view
confirmed by interviews conducted to inform the design of the survey.

4.4 Requests relating to statutory funding of voluntary and community organisations are likely to
increase in future: 69% of those intending to make requests want to know how applications for funding are
decided, and the criteria used to inform such decisions. This reflects the fact that public funds are an
important source of income for the sector. However, the survey also suggests that more organisations will
be using the Act to inform their campaigning activities.

Awareness of the Act

4.5 Perhaps unsurprisingly, the survey found that the more familiar respondents were with the Act the
more likely they were to have used it and to agree that it is easy to use. However, 29% said they were not at
all aware of the Act and more than half (59%) were unaware of any sources of help and support in using the
Act. This finding is broadly in line with research published by the Information Commissioners OYce.61 To
rectify this, NCVO has produced a guide to the Act for voluntary and community organisations.

4.6 We recognise that some public bodies may be concerned about their ability to respond to a large
number of requests for information. Nevertheless, if the Act is to succeed in its aim of promoting a culture
of openness within government and improving accountability to citizens, then it is important that citizens,
and organisations acting on their behalf, are aware of their right to know and how to exercise it. For this
reason we believe Government should be doing more to increase awareness of the Act and hence access to
information, rather than creating barriers, eg through the imposition of more stringent charges, as has been
suggested.

4.7 NCVO is wholly opposed to any lowering of the threshold for charging for information supplied
under the Act. Our research shows that the legislation has been a valuable tool for many voluntary and
community organisations, enabling them to access information on behalf of their users andmembers. These
organisations would be hardest hit by any charges, as they cannot aVord to pay for the information they
require.

60 Strategy Unit, 2002, Private Action, Public Benefit Cabinet OYce
61 Information Commissioners OYce, 2005, Annual Track 2005: Individuals www.ico.gov.uk/documentUploads/Final—
report—individuals—6—10—05.pdf
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5. Information about voluntary organisations

5.1 Voluntary and community organisations have welcomed the Freedom of Information Act and
recognise its value. However, some have expressed concern that it has led to a disproportionate increase in
the amount of information they have been asked to supply to public sector funders: although the Act does
not apply to VCOs directly, some funders appear to have used it as a reason to introduce more stringent
monitoring and other information requirements.

5.2 Transparency and accountability are key issues for voluntary and community organisations: greater
transparency enhances public trust and confidence in individual organisations and in the sector as a whole.
For this reason NCVO encourages voluntary and community organisations to promote public access to
information, both within their own organisation and in collaboration with other VCOs, and to recognise
that accountability to their stakeholders (including users, supporters, funders and the wider public) requires
them to give a full and honest account of themselves.

5.3 However, because VCOs are independent, self-governing organisations their relationship with, and
accountability to the public is very diVerent to that between government and citizen. Whilst transparency
is important to both sectors, in a democratic society there is a stronger obligation on the public sector to
make information available. As the Information Commissioner has argued: “The principles and rights
available under freedom of information laws provide a powerful reminder that governments serve the
people, not the other way round”.62

5.4 Where voluntary and community organisations, or indeed private companies, provide services on
behalf of government, there must be transparency. But there must also be clarity about the amount and
status of information that they are required to provide. The basis for this should be the Compact Funding
and Procurement Code, which states that: “eVective monitoring focuses on outcomes, is proportionate and
should not be burdensome, and ensures transparency about the use of funds and what they have achieved”.

5.5 There must be a balance between proportionality and transparency. Public bodies should not be able
to use the contracting process to oZoad their responsibilities under freedom of information legislation, but
nor should they be able to use the legislation to place disproportionate monitoring and other information
requirements on those it contracts with.

6. Conclusion

6.1 NCVO’s work shows that where voluntary and community organisations are using the Act they are
doing so appropriately and in ways that encourage public bodies to be more accountable. In other words
they are furthering the original aims of the Act. However, awareness of the Act remains low: we believe this
to be of greater concern than ‘frivolous’ requests for information and therefore the aim should be to make
the Act more accessible, rather than less. There also needs to be greater clarity about the implications of the
legislation for independent organisations funded by public bodies to ensure that reporting requirements are
not unduly burdensome.

NCVO Policy Team

February 2006

Evidence submitted by the British Broadcasting Corporation (BBC)

Executive summary

1. The BBC is submitting evidence of its experiences as a requester and its experiences handling FOIA
requests.

2. Since January 2005 numerous journalists and programme-makers from across diVerent parts of the
BBC have sought to make use of the Freedom of Information Act and the Environmental Information
Regulations to research material for broadcast. The information obtained has led to a wide range of
investigative reports. Freedom of information has proved a useful tool enabling our journalists to put into
the public domain material which should indeed be there.

3. Overall, the experience of BBC journalists and programme-makers who have tried to use FOI is that
the response of public authorities is patchy and inconsistent, ranging from those who are highly eYcient
and cooperative to those who are neither. Nevertheless, there are indications that some of the problems are
being tackled.

62 Information Commissioners OYce, 2005, Annual Report
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4. The BBC’s experience of handling FOIA requests has been a challenging but rewarding experience.
FOIA has strengthened the BBC’s ability to achieve the Board of Governors objective of delivering greater
accountability and transparency to licence fee payers. However, FOIA has been resource intensive for the
BBC and time-consuming for all staV involved in handling requests.

5. From the point of view of a broadcaster and a public authority for some purposes under FOIA, it is
only possible to make a preliminary assessment of the consequences of FOI. Until there are more decisions
from the Information Commissioner and the Information Tribunal, and we know which refusals are being
upheld and which are being over-ruled, and until public authorities are operating FOIA in “steady state” it
is too early to assess the real impact of freedom of information.

Introduction

6. The British Broadcasting Corporation (“the BBC”) is one of the most significant public service
broadcasters in the world. Its purpose is to enrich people’s lives with programmes and services that inform,
educate and entertain. The BBC is funded by the licence fee. Across the UK the BBC operates eight
television channels, ten radio networks, 46 local and national radio stations and the online site bbc.co.uk.
The BBC employs 22,000 staV across more than 40 oYces worldwide. The Executive Board, is responsible
for day to day management and the Board of Governors ensures accountability to licence payers both
directly and via Parliament.

7. The BBC is submitting evidence to this Committee for two reasons. As a broadcaster it can oVer
evidence of its experience as a requester. FOIA has already proved a useful tool enabling BBC journalists
to put into the public domain material which should indeed be there. As a public authority, for some
purposes under FOIA, the BBC can oVer evidence of its experience of handling FOIA requests. One of the
BBC’s objectives is to deliver greater transparency and accountability to licence fee payers. FOIA presents
an opportunity to strengthen delivery of this objective and the BBC takes its responsibilities under FOIA
seriously.

8. The BBC welcomes this inquiry. It believes that regular, objective, evidence-based analysis of how
FOIA is operating in practice is necessary to ensure that the aims of the legislation are met.

Experience as a requester

9. Since January 2005 numerous journalists and programme-makers from across diVerent parts of the
BBC have sought to make use of the Freedom of Information Act and the Environmental Information
Regulations to research material for broadcast.

10. The information obtained has led to a wide range of investigative reports. At the national network
level this includes the following:

— Many English secondary schools with apparently improving GCSE results are actually doing
worse in English and Maths (BBC Radio 4 documentary).

— The House of Lords Appointments Commission weakened the requirements large party donors
have to satisfy for it to approve their nominations as Peers (Politics Show, BBC1).

— Surgeons and other hospital staV disciplined over alcohol and drug-related incidents (Real
Story, BBC1).

— Internal Police guidelines advise against breaking up illegal hunts andmaking arrests (TenO’Clock
News, BBC1).

— TheMetropolitan Police Special Branch infiltrated and monitored the Anti-ApartheidMovement
in Britain for 25 years (BBC Radio 4 documentary).

— Vaccines for TB were manufactured under-strength (Money Programme, BBC2).

— The Foreign OYce tried to hide the assistance it gave Israel in the 1950s with setting up a nuclear
weapons programme (Newsnight, BBC2).

— A growing number of women from overseas are travelling to Britain to give birth inNHS hospitals
(BBC News Online).

— The airline catering companyGateGourmetwas criticised by food hygiene inspectors (BBCRadio
4 documentary).

— Allegations of abuse and torture by British intelligence oYcers in the years after World War 2
(Document, BBC Radio 4).

— Emails within a primary care trust expressing concern that decisions were being overturned for
political reasons (Panorama, BBC1).

Reports in Scotland, Wales, Northern Ireland and the English regions include the following:

— There were nine suspected homicides involving people in the care of the Welsh NHS in under two
years (BBC Wales).
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— Warnings over the future of the lake which is themain source ofNorthern Ireland’s drinking water
(BBC Northern Ireland)

— Very high hourly rates paid to Scottish GPs for out-of-hours working (BBC Scotland)

— Children as young as seven caught carrying knives in school (BBC East Midlands)

— The Nuclear Installations Inspectorate expressed worries about the state of the graphite core at
Oldbury nuclear power station (BBC West)

11. The BBC believes that these reports are in the public interest. They would have been much more
diYcult, and in many cases impossible, without FOIA and/or the EIR. To that extent freedom of
information has proved a useful tool enabling our journalists to put into the public domain material which
should indeed be there.

12. However, this is only part of the story. The BBC’s overall impression of how public authorities are
implementing FOI is that matters are patchy. Some authorities are eYcient, cooperative and happy to
provide ‘advice and assistance’ in accordance with the Act. Others have been slow and in some cases
obstructive.

13. Problems which have been encountered include:

— Cases where public authorities have taken months to assess the public interest test (repeatedly
extending their own self-imposed deadlines).

— Cases where public authorities have taken months to conduct internal reviews.

— Authorities which retain all material covered by the request until they have decided on the public
interest test, when only some of the material is potentially relevant to the exemption involved and
the rest of it could have been supplied much more quickly.

— Clearly unnecessary redactions (in extreme cases, for example, where redactions of names have
included the names of prominent politicians, press oYcers and long dead authors). Such redactions
must add to the time and eVort involved in preparing the papers for release, and thus adds to the
workload quite unnecessarily.

— On occasions FOI oYcers in government departments have complained informally to BBC
journalists that referring requests to the DCA’s central clearing house has caused substantial
delays (for which the department itself is then blamed), and in some cases the clearing house has
stopped them from releasing information which they themselves would be happy to disclose.

14. However, there are signs that some aspects are improving and we recognise that in the first year of
FOIA everyone is learning from experience. In the first fewmonths of 2005 it was common to receive refusal
notices which were simply a blanket refusal to release certain categories of information covered by qualified
exemptions, without any attempt made to fulfil the legal duty of assessing the public interest test. This is
now much rarer. Also in some cases the problem of delay is diminishing. Certainly there are examples of
public authorities which initially seemed to have problems adapting to the Act but are now much better
organised and prompter in dealing with requests.

15. It is also worth noting that it is fairly common on internal review to receive more information than
originally supplied. Perhaps this is a sign that the internal review system is working. Perhaps it is also a sign
that in some cases excessively cautious oYcials are withholding information at the initial stage that should
readily have been supplied.

16. As for the Information Commissioner’s OYce, BBC journalists have taken several complaints to the
Commissioner. Our experience has been, in common with other complainants that we have had to wait a
considerable period of time and often several months before work has started on investigating our
complaints.

17. To give one typical example (not the worst), a complaint made to the ICO by one BBC journalist in
September 2005 was not acted upon (beyond sending a standard acknowledgement) until over four months
later in January 2006, when the investigation into it was started. In another case a BBC journalist
complained to the ICO about the Department of Health holding back some information as intended for
future publication, although they could give no indication of when publication was planned. It took the ICO
five months to reject the complaint—which was just about the same time that the Department took to get
ready to publish the information anyway.

18. However we are aware of a renewed determination on the part of the Commissioner’s OYce to tackle
the delays, which Richard Thomas himself has acknowledged as excessive and unsatisfactory. We see signs
that this is being implemented, although whether these current measures are suYcient remains to be seen.

19. Overall, the experience of BBC journalists and programme-makers who have tried to use FOI is that
the response of public authorities is patchy and inconsistent, ranging from those who are highly eYcient
and cooperative to those who are neither. Nevertheless, there are indications that some of the problems are
being tackled.
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20. More generally, from the journalistic point of view it is only possible to make a preliminary
assessment of the consequences of FOI. Until there are more decisions from the Information Commissioner
and the InformationTribunal, andwe knowwhich refusals are being upheld andwhich are being over-ruled,
it is too early to assess the real impact of freedom of information.

Experience as an authority

21. The first year of FOIA has been a challenging but rewarding experience. The Board of Governors
objectives include delivering greater accountability and transparency to licence fee payers. FOIA has
strengthened the BBC’s ability to achieve this objective. It has also provided further opportunities for the
BBC to interact with audiences. However, FOIA has been resource intensive for the BBC and time-
consuming for all staV involved in handling requests.

22. In 2005 the BBC received 971 requests for information that were treated as FOIA requests. 96% were
handled within 20 working days or extended legitimately under section 10. The BBC disclosed the
information requested either fully or partially in 64% of cases.

23. 69 (14%) cases were internally reviewed and 28 cases (2.9%) were appealed to the Information
Commissioner.

24. We have found the ICO very slow to deal with complaints but also helpful in terms of their availability
and desire to do their job thoroughly.We accept that some of the delay has been caused by the unique issues
surrounding FOIA at the BBC. We also recognise that 2005 was a challenging year for the ICO and that
the oYce was dealing with a very large number of complaints. We welcome the recently introduced
procedures to clear the backlog of complaints.

Public service Broadcasters

25. As public service broadcasters, the BBC, Channel 4 and S4C, are in a unique position under FOIA
because they are only subject to FOIA in respect of certain information.

26. Schedule 1 to FOIA provides that the legislation applies to the BBC, as to S4C and Channel 4, only
in “respect of information held for the purposes other than those of journalism art or literature”.

27. The fact that some information is information is covered by FOIA, does not undermine our objective
to be open and transparent. The BBC makes a huge amount of information about content production,
scheduling and commissioning across all platforms available to the public. For example, bbc.co.uk is the
largest content website in Europe, oVering more than amillion pages of quality public service content. BBC
Information call centres handle 2.5 million contacts per year from the public in three oYces around the UK
but this and other provision of information is on a voluntary basis, rather than through the prescriptive
statutory process established by FOIA.

28. The BBC’s commercial subsidiaries are specifically excluded from FOIA under section 6(2)(1)(ii)
although FOIA does apply to information held on behalf of the BBC by the subsidiaries or any contractor.
The Environmental Information Regulations 2004 do not apply to the BBC.

Organisational structure

29. The Information Policy and Compliance Team (“IPC”) co ordinates FOIA requests, provides policy
advice and approves every FOI response. It is also responsible for compliance with the Data Protection Act
1998 and other information policy issues. Five members of the team work on FOIA and the team reports
to the General Legal Counsel and the Director of Strategy.

30. It works closely with BBC’s Regulatory Legal Department and a network of divisional
representatives across 13 Divisions and the Nations and Regions. This structure works well. It enables
central control and oversight of process and policy while at the same time ensuring that FOIA requests are
handled by those who are best placed to analyse the information in question.

Positive benefits

31. The purpose of FOIA is to make public authorities more transparent and accountable for spending
public money. There is some evidence that FOIA is already contributing to a more transparent and
accountable BBC. Although it is too early to draw firm conclusions and success is diYcult to measure.

32. The BBC has disclosed a significant amount of information that would not previously have been
made available. The more significant disclosures include; the diaries of the Chairman and the Director
General, expenses for Directors and Governors; over 200 documents surrounding the decisions on the BBC
corporate change programme; spending onmanagement consultants; and background information on high
value procurement.
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33. We publish disclosures that are of public interest on the disclosure log which currently includes
approximately 700 documents that were not previously in the public domain. In 2005 367,912 documents
were downloaded from the BBC’s publication scheme and in the month of November the page impressions
on the scheme peaked at 115, 000.

34. In May 2005, the Board of Governors agreed to publish minutes of its meetings on the internet. The
first minutes to be published were of the June Board meeting. The Board’s decision reflected its stated
commitment to greater accountability and transparency and took into account FOIA requests received by
the BBC. Where information is withheld from the published version, this is consistent with the exemptions
in FOIA.

35. FOIA has raised the profile of information management issues. Traditionally records management
has not been given the priority it deserves. Now that information management is underpinned by statutory
obligations, it has a renewed focus and an authoritative voice. Guidance now includes the Information
Management Best Practice Guide for staVwhich explains what is required by FOIA and the section 46 Code
of Practice. StaV at the BBC who deal with FOIA requests experience first hand the practical significance
of information management policies and procedures. They are becoming more aware of the importance of
managing emails appropriately, considering how long information should be kept, and keeping track of
versions and drafts.

Cost of compliance

36. Complying with FOIA at the BBC is resource intensive. The BBC spent £867,000 preparing for
implementation including delivering staV training, a staV awareness campaign, and preparing the
publication scheme. It is diYcult to measure the annual cost of compliance accurately because staV time
across the BBC is the biggest cost. In 2005 the central cost of FOIA approx £500,000. Most requests are
handled with relatively little cost. However some requests involve complex issues or a large number of staV
or huge volumes of information and these are very expensive to handle.

37. The BBC tries to minimise the costs of compliance in a number of ways. For example, by engaging
with requesters and seeking clarification wherever necessary. We see the statutory duty to give advice and
assistance as a tool for public authorities as well as duty. StaV education is also important. A base
understanding of principles and approach encourages more eYcient handling of requests. We are
continuously improving internal procedures so that handling of FOIA requests is more eYcient.

20 Working days

38. In 2004 some public authorities gave evidence to this Committee the 20 working day deadline for
responding to requests is too onerous. In 2005 93% of FOIA requests were handled by the BBC within 20
working days. 3% were extended legitimately under section 10 to consider the public interest test. 4%
were late.

39. Based on our experience so far, we believe that the 20 working day deadline is demanding but
necessary. Amending the legislation now to extend the deadline would encourage less eYcient, rather than
better, consideration of FOIA requests. However it would be useful to review the deadline after several years
of operation when the legislation is in “steady state” and in the context of a wider review of resource
implications.

40. StaV training, a management endorsed awareness campaign, and the dedication of staV across the
whole BBC, have all contributed to this good record. Tight central control over the process is essential. All
requests received by the IPC team are acknowledged within one working day and allocated a unique
reference number and progress of current requests is monitored on a daily basis. FOIA requests received
across the BBC are ideally forwarded to the IPC team, although there is sometimes delay particularly when
the request is incorporated into business as usual correspondence.

41. Many requests involve consultation with a wide range of people and approval by senior managers.
This consultation is sometimes for the purpose of considering exemptions, but often to prepare an accurate,
full and helpful response. A significant number of requests have involved consideration of complex issues
or consultation with third parties. Compliance with the deadline is therefore often very challenging.
Complying with requests “promptly” is an area in which we are continuously trying to improve our record.
For all staV other than the IPC team, compliance with FOIA is in addition to usual workload.

Fees

42. We have some experience of applying the Freedomof Information andData Protection (Appropriate
Limit and Fees) Regulations 2004. (“the Fees Regulations”) Many requesters have unrealistic expectations
of FOIA. We always advise and assist the requester and where possible narrow the request/s to within
manageable limits as defined in the Fees Regulations. It is unusual for the BBC to not provide any
information at all. In 2005, only twenty requests (0.02%) were refused in full under section 12(1) on the
grounds that compliance would cost more than £450.
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43. The BBC does not charge for photocopying unless the request is for an exceptional volume of
material. For example, we charged one academic researcher for photocopying 1000 pages of material about
arrangements for wartime broadcasting.

44. In our experience the Fees Regulations are not an eVective tool for managing the costs of compliance
which are ultimately, in the case of the BBC, borne by the licence fee payer. It is diYcult to apply the 2.5
day threshold in advance particularly when one request can involve information held by several divisions
and/or diVerent formats.

45. However, despite this concern, the BBC does not at present support the introduction of a flat fee for
each FOI request.We believe that it is too early to amend the legislation in such a fundamental way, without
first encouraging the use of the other tools that are available to public authorities to minimise compliance
costs. It also does not support amending the Fees Regulations to provide that the time taken to consider
disclosure is included within the appropriate limit definition. This would create the wrong incentive.

British Broadcasting Corporation

February 2006

Evidence submitted by Friends of the Earth

Introduction

1. Over more than 10 years Friends of the Earth has made numerous requests under the Environmental
Information Regulations 1992 (predecessor to the Environmental Information Regulations 2004), has
challenged refusals in the High Court and has campaigned for stronger rights of access to information.
Friends of the Earth’s intensive involvement in the consultation process leading to the Regulations secured
some important changes to those regulations.

2. Friends of the Earth has written extensively on access to information matters, and is the author of the
LocalGovernmentAssociation’sGuide to the Environmental InformationRegulations 2004. Friends of the
Earth has also run training courses for members of the public and other NGOs and has produced an online
resource63 which includes a compendious Right to Know Handbook and an “Information Request
Generator”.

3. Since January 2005, Friends of the Earth has made a number of requests for information under the
Regulations and FOIA. It has challenged refusals and made complaints to the Information Commissioner’s
OYce (the Commissioner). Through its pro bono Rights and Justice Centre, Friends of the Earth is acting
for a number of complainants to the Commissioner and for an appellant to the Information Tribunal.

4. In summary we say that:

4.1. Access to environmental information is a pre-requisite to any eVective system of environmental
governance because it underpins rights of participation and access to justice.

4.2. The new legislation represents a significant positive development and is a considerable improvement
over the previous legislation (the 1992 Regulations).

4.3. However, problems of implementation and interpretation by public authorities and by the
Commissioner have greatly reduced its eVectiveness. In particular:

— Public authorities have been inadequately prepared to deal with the new laws;

— There have been significant problems with delay and incorrect interpretation of the law;

— Charging for access to information remains a serious problem;

— TheCommissioner’s performance in dealing with complaints and discharging his regulatory duties
has been seriously deficient. This deficiency has prevented applicants from being able to obtain
eVective redress.

The Importance of access to environmental information

5. The Environmental Information Regulations 2004 (the 2004 Regulations) were made to give eVect to
the Directive on public access to environmental information (Directive 2003/4/EC). The first recital states:

Increased public access to environmental information and the dissemination of such information
contribute to a greater awareness of environmental matters, a free exchange of views, more eVective
participation by the public in environmental decision-making and, eventually, to a better environment.

6. The 2004 Regulations also give eVect to the UK’s obligations under the UNECE Convention on
Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental
Matters (“the Aarhus Convention”).

63 www.righttoknowonline.org
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7. The central premise of the Convention is that everyone has a “right to live in an environment adequate
to his or her health andwell being”.64 To be able to assert this right, citizensmust have access to information,
be entitled to participate in decision-making and have access to justice in environmental matters.

8. Both the Convention and the Directive provide for robust rights of access to environmental
information (broadly defined) with only narrowly drawn exceptions. All exceptions are subject to a public
interest test. The Convention and theDirective both provide for explicit rights to seek a reconsideration and
review of decisions to withhold environmental information (access to justice).

9. The explicit access to justice provisions represent the singlemost important development from the 1992
Regulations to the 2004 Regulations.

10. Previously, public authorities knew that if they refused a request for information, there was little an
applicant could do short of costly, risky and complex judicial review proceedings. The eVect was sustained
non compliance. For example, when (in 2004) Friends of the Earth made a series of requests to local
authorities for environmental information under the old Regulations, 40% of authorities did not respond
at all, 10% denied access to the information, and only 30% provided the information within three months.
This very poor level of response reflected local authorities awareness of the lack of eVective remedies
available to applicants.

11. The availability of the Information Commissioner’s OYce therefore is of fundamental importance.

12. The 2004 Regulations have the potential to bring about real change in the relationship between
citizens and government, increasing the ability of individuals and communities to understand how
government works, to see public bodies as less remote, and to participate in the making of decisions that
aVect the environment. However, in order properly to meet the challenge of the Aarhus Convention will
require a change in culture on the part of public authorities.

The first year

13. The first year of operation has already led to the disclosure of important environmental information
that would not have been released before January 2005. However, the eVectiveness of the Regulations in
achieving the objectives set out in the Aarhus Convention has been greatly reduced by problems of
implementation.

Delay

14. Of 108 requests made by Friends of the Earth in 2005, 81 failed to respond within 20 working days.

15. Of those 81, 27 failed to provide any explanation at all for the delay. Those that provided an
explanation often did sowithout indicating the legal basis onwhich they sought to extend the deadline. Some
authorities took several months to respond to the request. Some authorities were persistent oVenders in
this regard.

16. This level of delay in receiving the information significantly reduces the usefulness of the new laws.
Often the relevance of the information to the requester diminishes with time, so that six months after the
request the point of having the information no longer exists.

17. Delay in receiving information also operates against the other “pillars” of the Convention
(participation and justice).

Overbroad interpretation of exemptions

18. Public authorities interpreted the exemptions both in the EIR and in FOIA in an excessively broad
manner. For example, in response to a request for a list of file names, government departments on two
separate occasions sought to rely on s35(1) FOIA, claiming that such a list was information relating to the
formulation of government policy. On a separate occasion, in response to a request for a tree felling contract,
a local authority sought to rely on Reg 12(5)(a) EIR, claiming its disclosure would adversely aVect
“international relations, defence, national security or public safety”.

19. Friends of the Earth is particularly concerned with the use of Regulation 12(4)(e), which allows an
authority to refuse to disclose information if the request involves the disclosure of internal communications.
By virtue of Regulation 12(8) this includes communications between government departments. Friends of
the Earth argued during the consultation process that to allow inter-departmental communications to be
included in this exception contravened the requirements of the Directive, and would allow a much broader
range of information to be exempt then allowed under the Directive. On the experience of the first year, our
fears appear justified, with this exemption being relied on very frequently byDepartments seeking to exclude
communications that do not fall within the meaning of “internal communications” as set out in the
Directive.

64 7th Recital
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Approach to personal data

20. Friends of the Earth has been particularly frustrated by the application of the exemption relating to
personal data by many authorities. On many occasions, all names of individuals were redacted from
documents. In one case the name of a minister, in a document with a ministerial letterhead, was redacted.
In another case journalists’ by-lines were redacted from press clippings.

21. The name of the individuals involved will often be essential information to understand a document.
To know to whom public servants are speaking to is often as important as what is said. We are reassured
by the Commissioners recent decision (FS50074589) insisting on the correct interpretation of s40(2).

Failure to recognise environmental information

22. In our experience, a request for information that is clearly “environmental information” will often
not be dealt with by the public authority under theRegulations but under FOIA. Friends of the Earth argues
that it is important that the correct regime is applied because:

The EIR regime aVords stronger rights of access, including

— Tighter time limits;

— More restricted grounds for extending time to comply;

— Narrower exemptions;

— No absolute exemptions;

— Explicit requirement to interpret exemptions narrowly;

— Explicit requirement to apply a presumption in favour of disclosure.

The EIR derives from EC law and the Convention, with the result that:

— An applicant can rely on international background to argue public interest in disclosure;

— An applicant can rely on direct eVect of Directive to enforce his rights;

— There is case law from the European Court of Justice (ECJ) to assist in interpretation of the
Regulations.

Overemphasising public interest in withholding information

23. Many public authorities still have an ingrained culture of secrecy, and an attitude that government
functions better behind closed doors, without the public looking in and interfering. This is made apparent
by the reasons given to support the public interest in withholding information in response to requests for
information.

24. The starkest examples of this attitude arise in refusals relying on s35(a) FOIA (formulation of
government policy) and Reg. 12(4)(e), (disclosure of internal communications). Authorities will set out at
length the public interest in decisionmakers having “space to think”, and be able to express ideas freely, and
how inhibited they would become if they thought the information was to bemade public. However, in many
cases, it was clear that the authority had given little thought to the information that had actually been
requested. There is also a widespread pattern of failure to consider or understand public interest in
disclosure.

Charging issues

25. We are concerned that the way the Regulations are being interpreted by the Commissioner and public
authorities permits the imposition of excessive charges for the provision of environmental information, such
that individuals and communities of limited means are precluded from obtaining essential environmental
information. The eVect of charges in preventing access to information is a problem that was already clearly
highlighted in a DEFRA sponsored report of 2004.65

26. Environmental information is not covered by the Fees Regulations. Instead, the 2004 Regulations
depend on the concept of “reasonable” charges. Public authorities have interpreted this very widely:

— One local authority imposed a charge of £25 for each hour of staV time required to respond to the
request for information;

— Many local authorities charge high fees for copies of planning information—examples include
charging £18.00 for one A3 copy of a plan and £16.00 for an A4 copy of a decision notice. These
charges were upheld by the Commissioner.

65 Maria Adebowale, Access to Environmental Justice (Capacity Global, 2004)
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27. Friends of the Earth is concerned that these high charges impose a disproportionate burden on
individuals seeking access to environmental information, and will discourage individuals and community
groups of limitedmeans fromparticipating in the planning process.We are also concerned that these charges
work against a level playing field in the planning process and exacerbate the inequality of arms between local
people and the interests of developers, for whom these charges are no obstacle.

28. Friends of the Earth also contends that this interpretation of the Regulations is not lawful, and is in
direct contravention of the Directive. Friends of the Earth’s Rights & Justice Centre has recently acted for
an individual in a test case challenging this type of charges in the Information Tribunal.

The role of the Information Commissioner

29. The Information Commissioner’s role is crucial to the fair and successful operation of the new laws.

30. Friends of the Earth welcomes the work of the Information Commissioner as an independent
guarantor of the rights of access to information.

31. However, we have serious concerns about some aspects of the performance of the Commissioner’s
oYce to date.

32. Delay—Friends of the Earth have made nine complaints to the Commissioner regarding requests we
ourselves had made. We also made six complaints on behalf of other groups or individuals. The first
complaint was submitted on 5March 2005. At the time of writing there has not been a decision notice issued
in respect of any of the complaints, although we have (this week) received a pre-decision notification in one
case. Concerned about this delay, Friends of the Earth asked the ICO how many complaints remained
unresolved, and of these how many had not been allocated to a case worker. The ICO provided a letter and
table (both annexed, not printed) which indicates that as at 15 January 2006 586 cases remain unresolved 6
months or more since they were received by the ICO, of which 106 had not even been allocated to a
caseworker. Just as delay by public authorities in responding to requests for information reduces the
usefulness of the right to know in achieving its important objectives, so delay by theCommissioner in dealing
with complaints reduces the usefulness of the commissioner in its crucial role of enabling redress for
applicants. There are 58 unresolved complaints classified as environmental information (though, as shown
below, this is likely to be a significant underestimate) 32 of which were made more then six months ago. We
submit that these delays are in clear contravention of Article 6(1) of the Directive, which requires that “any
such [review] procedure shall be expeditious”.

33. Poor standard of case handling—The standards of some of the work produced by the ICO has fallen
short of that expected of a public body. Friends of the Earth has received letters from the ICO that were
undated, which had no signature or sender’s name, and which did not identify the complaint they referred
to. Although individually not of great seriousness, cumulatively these incidents reflect very poorly on the
professionalism and credibility of the ICO.

34. Of greater concern, perhaps, is the poor understanding of the legislation evidenced by many of the
decisions, which leads us to question the standard of training and legal knowledge of those charged with
making the decisions.

35. We note one recent example (FS50070769), where the Statement of Reasons sets out the public
interest test as follows: “in order for the information to be released under this exemption, the arguments in
favour of disclosing the information must outweigh those in favour of withholding it”. That interpretation
of the public interest test reverses the important presumption in the legislation.66 The eVect is that where the
Act explicitly requires a presumption in favour of disclosure, the Commissioner explicitly applied a
presumption in favour of withholding. This type of blatant error of law on the face of what is meant to be
an authoritative decision greatly undermines the credibility of the Commissioner’s OYce (particularly as
members of the public and public authorities will look to those decisions for guidance). It is far from unique.

36. Lack of detailed reasoning in decisions—The first decision notices issued by the Commissioner were
brief in the extreme and provided very limited indication of the reasoning behind them. We welcome the
fact that more recent decision notices contain a more detailed “statement of reasons”, and we emphasise the
importance of continuing this practice in all but the simplest of cases.

37. Failure to discriminate between EIR and FOIA—As was pointed out above, Friends of the Earth is
concerned that the requests for environmental information should be dealt with under the EIR. As such, it
is disappointing that many Commissioner decisions regarding information that was clearly ‘environmental
information’ were dealt with by the Commissioner under FOIA. Friends of the Earth has written to the ICO
about this but notes that there are still examples of requests for environmental information being dealt with
under FOIA (see FS50079280, of 26 January 2006—request for information about fly-tipping dealt with
under FOIA). Given the lack of awareness of the Regulations by public authorities, evidenced above, the
Commissioner has a crucial role in setting an example in the correct application of the law.

66 Section 2(2)(b)
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38. In light of this failure to properly discriminate between the two regimes, and the lack of understanding
of the importance of access to environmental information which this failure demonstrates, it is extremely
disappointing that the ICO recently decided to disband its EIR team.

39. Failure to deal with delay by public authorities—The Commissioner has issued many decision notices
with a finding that section 10 FOIA (time limits) had not been complied with. We urge the Commissioner
to exercise his broad powers in relation to public authorities that persistently fail to provide information
promptly.

Conclusion and recommendations

40. The first year of operation of the new laws has given us a glimpse of the potential role for freedom
of environmental information to assist citizens to participate meaningfully in the making of decisions that
aVect them, leading to greater transparency, accountability and frankness between government and
governed.

41. But that potential has been undermined by severe failings in the way some public authorities deal with
requests, and, more seriously, by the way the Commissioner’s oYce deals with complaints.

42. Friends of the Earth recommends that this Committee indicates its strong support for the rights and
duties provided for by the Freedom of Information Act and by the 2004 Regulations including:

— Proper observation of time limits;

— Recognition of the particular importance of access to environmental information, and of the
objectives of the Convention and Directive;

— Acknowledgement that unreasonable charges create disproportionate obstacles to access to
information, and that authorities should not seek to recover all the costs of providing the
information from applicants.

43. Friends of the Earth recommends that this Committee remind the Commissioner of the crucial
importance of his role in guaranteeing meaningful rights of access to information, and in particular of the
need to:

— Deal with complaints expeditiously.

— Ensure that those charged with resolving complaints are adequately trained and qualified.

— Provide clear and suYciently detailed reasons with each decision.

— Require that authorities deal with requests promptly, and that time limits are observed.

— Ensure that the particular importance of accessing environmental information is recognised by
authorities.

— Examine critically any justification for withholding information proVered by a public authority in
light of the presumption in favour of disclosure which the legislation imposes.

Friends of the Earth

March 2006

Evidence submitted by the General Medical Council

Introduction

TheGeneralMedical Council’s (GMC) purpose is to protect, promote andmaintain the health and safety
of the public by ensuring proper standards in the practice of medicine. We have four main functions:

— setting the standards for good medical practice,

— setting the content of, and quality assuring, undergraduate medical education in the UK,

— registering qualified doctors, and

— dealing firmly and fairly with doctors whose fitness to practise is questioned.

We welcome the opportunity to submit evidence to the Constitutional AVairs Committee inquiry into the
operation of the Freedom of InformationAct (FOIAct). The terms of reference of the Inquiry are very wide
and we have limited our response to the handling of complaints by the Information Commissioner as this
is the main issue of concern to us. We will leave it to others who may have experienced more diYculties with
implementation than us to deal more widely with the Act’s operation.
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Handling of complaints by the Information Commissioner

In 2005 we received almost 400 requests under the FOI Act. We believe that implementation, for us, went
smoothly in part because of an organisation wide training programme covering FOI principles, and also
because we have a dedicated team of staV responsible for dealing with requests under FOI and Data
Protection legislation.

Our main concern is the role of the Information Commissioner in providing guidance, issuing decisions
and participating in Information Tribunals and, in particular, the impact of the delay in issuing decision
notices. As this legislation is very new there are very few examples to rely on to assist in considering
exemptions. Consequently, we can expect that some of our decisions may be subject to successful appeal
simply because we were unclear as to how the Information Commissioner or Information Tribunal might
interpret the application of the exemption.

As an example, we are aware of a complaint against us which was raised with the Information
Commissioner inApril 2005 but has not yet been resolved.We do not wish to go into the detail of this case in
this submission but we are keen to receive the Information Commissioner’s decision so that we can consider
whether any of our policies or staV guidance should be amended.

This is exacerbated as we have received many requests for information of a comparable nature and, if
the complaint against us is upheld, we may have made the same error of interpretation in response to other
information requests. We could, therefore, find ourselves held accountable for other refusal notices despite
not having had a formal decision notice from the InformationCommissioner to assist and guide our decision
making process.

We would add that we understand that the application of exemptions is decided on a case-by-case basis
and any individual decision is not intended to set a precedent. However, we believe that decision notices give
helpful direction and indicate the Information Commissioner’s expectations. This assists not only us, as the
direct subject of the appeal, but also public authorities generally when deciding to release or withhold
information requested.

It is also, of course, in the Information Commissioner’s interest to avoid undue delay when issuing
decision notices. Complaints generated because of a public authority’s continued ignorance or
misinterpretation of the legislation can only contribute to the Information Commissioner’s caseload for
appeals and exacerbate its current backlog.

We would, therefore, recommend that the Information Commissioner review his procedures for issuing
decision notices so that unnecessary delay can be avoided. We believe this would have a positive impact not
only for the public authorities it directly aVects, but also for the Information Commissioner.

Hugh Simpson
Head of Public AVairs
GMC

March 2006

Evidence submitted by Which?

AboutWhich?

1. Which? is an independent, not-for-profit consumer organisation with around 700,000 members and is
the largest consumer organisation in Europe. We are entirely independent of government and industry, and
are funded through the sale of ourWhich? range of consumer magazines and books.Which? was formerly
known as Consumers’ Association,

2. In summary, Which? believes the Freedom of Information Act (FOIA) was long overdue and a
welcome step. But there is an inconsistent approach by public bodies and often a gap between the letter and
the sprit of the FOIA, Leaving us questioning whether public bodies and the government are serious about
freedom of information. It is really too early to say whether the FOIA has made a real diVerence.

Which? and the Freedom of Information Act

3. Which? welcomes the opportunity to submit evidence to the Select Committee’s enquiry into the
operation of the FOIA.Which? campaigned for freedom of information legislation and established and then
funded the Campaign for Freedom of Information until last year. We were vocal in our criticisms of some
of the limitations within the legislation, but overall, we’re positive about the FOIA and the information
people can elicit from public bodies.
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4. Our main criticism of the FOIA is that any information held by a government department is exempt
if it relates to the development of government policy. This is not the issue of advice, but the facts and figures
used to formulate policy. There is also an overprotection of commercial interests—the FOIA tilts towards
protecting these even though it’s consumers who bear the brunt of scandals—for example, endowment
mis-selling.

5. Freedom of information is a core consumer principle going to the very heart of the relationship
between a government and its citizens. Access to information is vital if consumers and organisations
representing them are to exercise their rights fully and take part in constructive and informed public debate.
But also it helps ensure government decisions take consumer interests into account across a range of
markets. The FOIA should mean consumers are confident that scandals won’t be covered up and ensure
vested interests don’t influence our right to know. It also means higher standards and accountability in
government, particularly in the wake of scandals like BSE.

Which?’s experience of the FOIA

6. We’ve submitted requests both before and after the FOIA came into operation to local government
authorities, No 10, HM Treasury, DEFRA, Home OYce, the OYce of Fair Trading (Or), the Financial
Services Authority, the OYce of the Deputy Prime Minister (ODPM), Department of Health (DH) and
the MHRA.

7. Prior to the FOIA we had a number of cases where we were refused access to information held by
government departments and regulators. These refusals included:

(a) HM Treasury and the Financial Services Authority refused to disclose information relating to
negotiations between life insurance companies and the regulators over the future of £20-DObillion
of surplus assets (orphan assets). These orphan assets are crucial to the ability of millions of
consumers to save for retirement and pay oV their mortgages (see paragraph x on subsequent
requests for this information);

(b) HM Treasury and the Financial Services Authority refused to disclose information on the
mortgage endowments scandal. Millions of endowment policies are no longer on track to repay
the mortgage yet the regulators refused to disclose the names of the companies at the centre of
the scandal;

(c) Utilities regulators refused to disclose details of the number of customers disconnected by
electricity companies;

(d) The DTI refused to disclose information on the number of cheques that go missing in the post;

(e) The DYLA refused to disclose details of its policy on private parking enforcers.

8. Since the FOIA was implemented, our experience has generally been that there is a failure to
understand the exemption in relation to public interest even when the interests of consumers are critically
aVected.

Restaurant hygiene scores

9. We have campaigned for a number of years for local councils to publish restaurant hygiene inspection
results, eg on the Internet, to inform consumers about the standard of food premises before they use them.
Consumers tell us they want to have access to this information. We believe ft will help consumers to make
a more Informed choice about where they choose to eat out and In turn drive up hygiene standards and
lower the Incidence of food poisoning. The display of recent inspection grades in Los Angeles County, for
Instance, Led researchers from the University ofMaryland to suggest that food-borne Illness visits to Local
hospitals have reduced by 20%.

10. The responses we had from councils when we requested hygiene Information were Inconsistent. A
stark example of this was a request we made for a report In Which? magazine In July 2005, Which
highlighted the poor hygiene and food safety controls In food outlets at popular events. We contacted the
five councils responsible for hygiene inspections at the four venues we had visited. Only one county (Newark
and Sherwood District County) responded promptly with all information requested, with no charge made.
Cheltenham Borough Council complied with our request, but charged £60.90 for photocopying and
postage. The London Borough of RichmondUpon Thames asked us to refine our request as it was too large
to answer without charging. After modifying our request, the Local authority provided the information free
of charge. The final request related to hygiene inspections at the Ideal Home Show at Earls Court exhibition
centre. The venue bridges two local authorities, Hammersmith and Fulham, and Kensington and Chelsea.
Kensington and Chelsea initially told us that to provide the Information we had requested would cost
£1,942.00. We modified the request which meant there was no charge made and we were provided with the
Information we needed. Hammersmith and Fulham Council however refused our request entirely. To
appeal this decision we had to go through an unnecessarily Lengthy internal appeals process, which entailed
the council refusing our request a further two times.
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11. We appealed to the Information Commissioner to highlight this Incorrect refusal. He has issued
guidance stating there is no obvious good reason under the FOIA rules for withholding information about
food hygiene Inspections of restaurants and that public authorities must be satisfied they are acting within
the law when they do so.We have since received the Information fromHammersmith and Fulhamwho plan
to make the Information available through their website and publication scheme from April 2006.

12. While a number of local councils, such as the Highlands and Glasgow In Scotland, Camden,
Southwark and Greenwich in London, and Bath and North East Somerset, South Cambridgeshire and
Norwich, are publishing this Information proactively, many do not. Only Norwich, Glasgow and the
Highlands Councils have chosen fully to embrace the spirit of the FOIA and have made public the detailed
inspection forms from their hygiene Inspections. Other councils have adopted a rating system that
summarises top-line findings, but doesn’t disclose all information.

13. We believe there Is a willingness frommany local authorities to provide authorised Information, even
proactively, under section 4 of the Environmental Information Regulations (EIR). However, there appears
to be confusion among councils as to whether they should treat requests for council hygiene Inspections
under the EIR or the FOIA (the EIR are less restrictive than the FOIA and more suited to food hygiene
requests). Underlying this piecemeal approach to disclosure is a general lack of understanding of the FOIA
principles and the ways In which internal due diligence protocols can minimise litigation risks.

Financial services

14. The Financial Services Authority regularly refuses requests on the basis of sections 138 and 139 of
Financial Services and Markets Act, which governs the treatment of regulatory information and overrides
the operation of the FOIA. They repeatedly cite their relationship with companies as paramount If they are
to regulate eVectively.

15. A good example of commercial interests overriding public Interest Is endowment mortgages. In
January 2005, John Tiner, chief executive of the Financial Services Authority, made public a letter to
financial companies reminding them of their duties to treat customers fairly and within the rules when
handling endowment mortgage complaints. The letter stated “there are some firms which . . . are failing to
meet the required standards”. In the public Interest, we believe these companies should be named because
individual complainants may have been rebuVed and could stand to lose a great deal of money in
compensation. Paul Lewis, presenter onMoneybox, requested the names of firms who were and who were
not meeting the required standard. But for a number of reasons the FSA decided that on balance public
interest did not override other concerns of confidentiality. Paul Lewis has approached the Information
Commissioner about this

16. The Financial Ombudsman Service (FOS), which investigates these claims, is not subject to FOIA.
Clearly the FOS performs a public function and it is diYcult to understand why this body should be exempt.

17. In August 2005, we tried again to get information from the FSA about its discussions with life
insurance firms with with-profits businesses about the future of the Inherited estates (orphan assets) in the
life funds. The information was refused under section 43: commercial confidentiality, and because the cost
of providing the information would exceed that set out in the government guidelines. However, we can see
no justification for withholding the information as it is clearly in the public Interest for policy holders to be
confident that any deals are being conducted transparently and fairly and for consumers to be reassured the
FSA is acting in the public interest.

Other examples

18. We received information from theMedicines andHealth care products Regulatory Authority in July
2005 about the reclassification of the drug Simvastatin 10mg (Zocor Heart Pro) for pharmacy availability.

19. We asked the National Parking Adjudication Service (NPAS) for England andWales about statistics
for parking appeals. The NPAS said the information was exempt under section 22: intended for future
publication. However, they did send us the information before publication. The same request was sent to
the parking appeals bodies for London and Scotland and this was supplied.

20. InMarch 2005, we requested a copy of the report of theNHS dentistry patient charges working group
from the DH. This was also exempt under section 22 as the DH was planning to publish the report in
summer 2Q05

21. We sent requests for hygiene inspectors’ ratings of certain cruise ships to Southampton Port Health
Services and to North Tyneside Council. The latter complied, the former said it would cost nearly £1,000
to comply and so we modified our request.

22. We requested Information from the OFT on its interim assessment of home Improvement companies
which undertook to resolve a customer’s complaint or pay part of the contract price to the dispute resolution
body Qualitas for conciliation/adjudication. In return the companies were allowed by the OFT to take full
payment upfront (which had been deemed an unfair contract term). The outcome was a letter from the OFT
partially complying with our request for information. However, some information was deemed exempt. For
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instance, we asked for the number of complaints received by the OFT since 26 June 2003 against certain
home improvement companies. The OFT said It was “unable to confirm or deny whether we hold such
information”. It said: “We consider, pursuant to s2(1)(b), that the public interest in maintaining the
exclusion of the duty to confirm or deny outweighs the public Interest in confirming or denying whether we
hold the information requested. Furthermore, and pursuant to s17 (4) we are also unable to give any further
reasons for relying on 2 (1) in respect of this request.”

Conclusions

23. In our experience, the process is not as accessible as it could be, particularly when requests are
rejected. They are often taken through a diYcult internal review process andwe suspect that many are giving
up at this point.

24. The levels of information generally being disclosed Is at the lower end, but where the Information
requested is controversial the balance struck by government. seems to come down against full disclosure.

25. The position of access to information from Non Departmental Public Bodies who perform a public
function needs to be consistent with the principles of the FOIA.

26. We are also concerned at recent suggestions that more people who request information from
government under the FOIA could be charged. According to the Observer of 12 February (p 8), the Lord
Chancellor is concerned at the amount of work civil servants are having to do to meet requests and is
consideringwhether, for example, the time taken to read documents should be included in the £600 free limit.
Again, this seems to undermine the spirit of the FOIA, which we believe means information should be
routinely collated, stored and filed to ensure it is easily accessible, thus keeping these costs down.

27. Which? would question whether the underlying principles of open government are being met when
all media requests addressed to central government must be processed through a centralised clearing house
at the Department for Constitutional AVairs, in order to provide “a co-ordinated response”.

Which?

February 2006

Evidence submitted by Intellect

1. Executive summary

Intellect is the trade association for the UK hi-tech industry. Intellect has 1,000 members comprising
organisations both large and small from the UK’s information technology, telecommunications and
electronics sectors. Intellect is a vital source of knowledge and expertise on all aspects of the Information &
Communications Technologies (ICT) industry.

This submission has been prepared by Intellect in response to the Constitutional AVairs Committee
inquiry into the operation of the Freedom of Information Act: one year on. Although the inquiry’s terms of
reference do not directly request submissions from the supplier community that Intellect represents, Intellect
members would like to highlight the fact that the Freedom of Information Act (FOI) has had a big impact
on their businesses—including the need to review and change processes.

As the number and scope of Freedom of Information (FOI) requests increases, Intellect is growing
increasingly concerned about the cost implications of the FOI Act, both for suppliers and customers. The
resource necessary to process requests, locate and verify information, and then consider and negotiate
exemptions can be burdensome, and is worsened by the short deadlines applicable and the retrospective
dimension of the FOI Act. Intellect also believes there is also insuYcient provision for and knowledge of the
reimbursement measures available to information providers.

Ourmembers’ experience suggests that since the introduction of the FOIAct, public authorities have been
inconsistent in the application of the FOI Act and the protection of suppliers’ confidential information. It
is, for example, unclear whether members of both the public and the public sector understand how the FOI
Act and environmental regulations interrelate.

Many public authorities have been reluctant to accept information from commercial suppliers in
confidence. They have also been reluctant to accept consultation clauses regarding the potential disclosure
of commercially sensitive information under the Act. Companies that must share confidential information
with public authorities are, therefore, at permanent risk of having that information disclosed.

Many public authorities cite OYce ofGovernment Commerce (OGC) guidance as reason for not agreeing
to include confidentiality and/or consultation clauses in contracts, despite the fact that both the OGC
guidance and FOI Terms & Conditions are far more stringent than required by the FOI Act. Public
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authority refusal to accept the principle of “commercial confidence” places suppliers in a diYcult position
as the FOI Act may be used by other suppliers for unfair competitive advantage. Intellect would welcome
a revision of public sector guidance to give greater clarity around this issue.

2. Introduction

Intellect welcomes the opportunity to contribute to the debate around the operation of the Freedom of
Information Act: one year on.

Intellect feels that industry must contribute to the discussion around FOI; suppliers can oVer knowledge
and understanding gleaned frompractical experience of the application of FOI. Industry should help inform
and shape the debate, and should play a key role in the event that this enquiry leads to a review or
rationalisation of Government FOI guidance, an option that Intellect believes should be considered.

Intellect recognises and supports the Government’s stated aim—the creation of a new era of open
government—as expressed in the Freedom of Information Act. However, given the range of information
that is subject to disclosure, we believe the Freedom of Information Act has significant implications for the
supplier community and has the potential to impact themanner inwhich suppliers interact with public sector
customers in the future.

The practical consequence for suppliers is that information disclosed to a public sector customer,
including that within proposals, contracts, engagement management documents and reports, is potentially
subject to disclosure to anyone who asks for it. Unless the information falls within certain exemptions,
suppliers will be unable to prevent the disclosure of the information they have provided to public authorities.

Many Intellect members are active players in the public sector market (including defence, healthcare,
central Government, local Government and criminal justice), and are therefore aVected by the Freedom of
Information Act.

Intellect produced supplier-focused guidance on the FOIAct in July 2005. The guidance summarises some
of the key issues relating to the Freedom of Information Act for the benefit of Intellect members, and is
intended to raise awareness of the implications of theAct for industry. It also seeks to provide some practical
steps that will enable suppliers to mitigate the risk of their information being improperly disclosed. A copy
of the Intellect Freedom Of Information Act: Guidance for Suppliers is enclosed with this submission.

Intellect has also been working closely with both the OYce of Government Commerce (OGC) and
Department of Constitutional AVairs (DCA) to ensure that the Government fully understands the
implications of the FOIAct for suppliers, and that appropriatemeasures are put in place to protect suppliers
working in the public sector market.

3. ICT Suppliers’ experience of FOI: one year on

Guidance and FOI clauses

The public sector has generally produced useful guidance (eg that of OGCandDCA), and this is generally
well regarded and carries substantial weight. However, Intellect feels that it would be valuable to consider
revision and consolidation activity.

Intellect is concerned that even though the Act does not directly apply to private sector companies, some
public sector organisations are passing FOI requests and responsibilities onto suppliers via contractual
mechanisms and at supplier’s cost. The public sector would be wrong to assume that industry is capable of
absorbing the additional workload.

Suppliers have frequently been asked to accept FOI clauses that are unclear and inappropriate. Typically,
such clauses are presented as standard language, ostensibly derived from the OGC standard terms guidance,
and encouraging the perception that OGC standard terms make little allowance for negotiation.
Unsatisfactory clauses of this nature have been included in contracts as diverse as NDAs, hardware supply
agreements and consultancy agreements.

Intellect appreciates that there are certain universal FOI concepts that have been included in standard
clauses (such as acknowledgement of an customer’s requirement to disclose information when required
under FOI). However, there are various clauses that are rarely relevant or appropriate, for example:

(i) Obligation to forward “Requests for Information” to the customer, eg “The Contractor shall and
shall procure that its sub-contractors shall transfer the Request for Information to the Client as
soon as practicable after receipt and in any eventwithin [two]WorkingDays of receiving aRequest
for Information”

This obligation creates challenging logistical issues for a large contractor who may be coordinating many
subcontractors.
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The FOI Act only applies to the public authority that holds the information subject to the request. It will
be rare that a private company is the sole holder of relevant information and therefore should have no
obligation to disclose it. We believe private companies should not be required to comply with the Act by
way of contractual clauses when this was not the intention of the Act.

Given that a Request for Information under the FOI is only considered an oYcial request if it is received
by a public authority, it is diYcult to understand how this obligation should work for commercial entities.
It is also diYcult for companies to knowhow to comply with the obligation, given that a written FOI request
need not specifically state that it is a “Freedom of Information” request. How can a commercial entity
determine whether any written questions it receives are requests under FOI and should be passed to a
particular public authority, if the requestor chose not to send the questions to that public authority?

(ii) Obligation to provide information to the authority: suppliers are often subject to clauses
obliging them to provide the authority with any information that it needs in order to answer
a request. We would understand such an obligation if it was limited to information “held
on behalf of” the authority (as per the wording in the Act). However, we would only expect
it to apply in situations where the authority does not also hold the relevant information.

(iii) Obligation to provide assistance to the authority to comply with the FOI Act at own cost:
The FOI Act does not oblige private companies to provide information regarding FOI
requests. Government guidance should communicate this clearly as there is currently a
pervasive and erroneous perception that suppliers are required to comply.

(iv) The public sector lacks consistency concerning (a) general knowledge of the FOI Act (b) the
application of various exemptions and (c) the approach concerning consultation with
suppliers.

(v) Since the introduction of the FOI Act, many authorities have adopted the position that it
is not possible for suppliers to stipulate amutual confidentiality clause, and that they cannot
claim information they supply to the public sector is confidential. The exemptions within
clauses 41 and 43 of the FOI Act mean that this position is misguided.

(vi) Many suppliers are concerned by the decision to omit a requirement to at least inform a
party that a request has been made for the disclosure of their information. If a company is
unaware that a request has been made it is unable to take steps to prevent wrongful
disclosure. A supplier will often have little time to prepare for press coverage that may be
generated, and for the potential eVect disclosure may have on a company’s reputation and
brand image.

(vii) The supplier community would welcome a consistent approach to categorising the types of
information that fall within the Act’s exemptions, in order to establish a standard and
replicable approach.

(viii) Intellect looks forward with interest to the consolidation of guidance that incorporates the
interpretation of the FOI Act, as defined by progressive adjudications by the Information
Commissioner. Such guidance would give suppliers a practical record of the implementation
of FOI on an ongoing basis.

(ix) Onerous standard FOI clauses can place a disproportionate burden on SMEs, who often do
not have adequate time and resource to negotiate more balanced terms. In the majority of
cases SMEs are subcontracted to large Prime Contractors, who often agree FOI clauses
without recourse to the smaller members of the supply chain who are also subject to their
terms.

(x) Members are concerned that given the retrospective nature of the Act, historical information
that has been provided to customers and which continues to be sensitive may be disclosed,
with limited scope for suppliers to take “damage limitation” measures. The enormous
amount of information that has been provided to customers over many years means that it
is not practical to assess the risk associated with disclosure.

In conclusion, it should be emphasised that clauses recommended to public authorities make life harder
for them by, for example; preserving information in the hands of contractors and requiring enquiries to be
undertaken outside the public authorities’ immediate oYces (beyond the level of inquiry intended or
required by the FOI Act). This increases the opportunity for dispute between public authority and private
contractor. It would be preferable to have a much simpler clause that required the contractor to hold only
their own or other specified information and for no longer than is necessary. This would meet the needs of
both the public authority and the contractor, and satisfy the requirements of the FOI Act.

Refusal by public authorities to sign up to confidentiality/consultation clauses

Where public authorities refuse to sign up to even restricted FOI Act compliant confidentiality clauses,
they eVectively undermine the trust that is necessary for commercial transactions between private companies
and public authorities. Specifically, private companies run the risk of having their most confidential
information disclosed and yet the FOI Act provides no statutory rights to prevent disclosure from taking
place—or even to ensure that suppliers are consulted about that disclosure before the event. This places
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many public procurement processes at potential risk as companies become increasingly concerned about the
disclosure of commercially sensitive information, and this may hinder their own ability to provide the
services that they are bidding for as a result.

Wider implications of the Act

The resource implications of an increase in FOI requests for both customer and supplier are a source of
substantial concern for Intellect. On the supplier side, members are keen not to have to devote large amounts
of time to FOI compliance with little or no recompense, and are similarly concerned that equivalent
demands on the customer side will impact the amount of resource available for projects the supplier
community may be involved in. Neither community will benefit from having to comply with large numbers
of requests without adequate funding and support.

Practical steps for public authorities

The Department of Constitutional AVairs guidance recognises commercial confidence as a legitimate
consideration and outlines when and how it should be used by public authorities. The Constitutional AVairs
Committee may wish to consider how public authorities treat commercial information from third parties
under the Act and have regard for how the Act may, when used by those who do not properly understand it,
undermine public trust and faith in the operation of the competitive process in public procurement contexts.

There is a risk that commercially sensitive information may be disclosed; this will increase suppliers’
reluctance to fulfil detailed requests for information during the bidding stage of procurement.

Feedback from Intellect members suggests that suppliers are introducing stricter controls and even
reducing the information that is disclosed to customers. We feel that this inevitably has a detrimental eVect
on the open dialogue that contractors have historically been prepared to engage in, and as a result may have
an negative impact on the public sector’s ability to source innovative solutions and obtain best value.

4. Next steps

Intellect is happy to give evidence to the Constitutional AVairs Committee to explore the issues discussed
in this submission in greater detail.

Intellect

March 2006

Evidence submitted by Alasdair Roberts, Associate Professor of Public Administration, Maxwell School,
Syracuse University

1. Introduction

1.1 I am an associate professor of public administration at the Maxwell School of Syracuse University
in the United States. I am a Canadian and British citizen. I have used the disclosure laws of Canada, the
United States, Australia, and EuropeanUnion for several years. My research on the operation of disclosure
laws has been widely published. I was commissioned to write the background paper on disclosure law for
the Canadian government’s recent Commission of Inquiry into the Sponsorship Program and Advertising
Activities (Gomery Inquiry).

1.2 I filed 13 requests under the UK Freedom of Information Act in 2005. All of these requests sought
information pertaining to the operation of the law. Six of these requests remained open at the end of 2005.
A table summarizing processing times for these requests is provided on page 7.

2. Delays in enforcement

2.1 A general diYculty in using the law has been the inability of ICO to respond adequately to complaints
about non-compliance. This has been manifested in:

— slowness in acknowledging receipt of complaints;

— slowness in beginning investigations; and

— a tendency to rely on technical reasons to clear cases from the docket.

In one recent case, for example, a complaint was closed because I had not provided a complete set of
documents relating to the processing of the request; I was not given an opportunity to correct the file before
the case was closed.

2.2 In the most serious case of delay which I have encountered, a complaint regarding my request to the
Department of Trade and Industry made in April 2005 has been held by the ICO for 187 business days (at
the date of this writing) without action. Another complaint, relating to a request to the Department of
Constitutional AVairs (DCA), has been with ICO for over 110 business days.
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2.3 Such delays undercut the credibility of statutory timelines set out in the law. Public bodies will learn
that deadlines for initial response or internal review have little significance, because the possibility of a
prompt remedy is remote.

2.4 Indeed, there is evidence that DCA and Cabinet OYce exploit this weakness in enforcement. As the
chart shows, the average time for an internal review at DCA and CO now averages 54 business days, at the
date of this writing. This figure will go higher, as two of these reviews remain open.

3. Failure to enforce: internal reviews

2.5 A particularly troubling issue is the ICO’s treatment of delays on internal reviews. In two cases I have
been told by ICO that they are unable to take action on a complaint regarding a request to DCA until its
has completed its internal review, even though DCA has substantially exceeded its own deadline for
completion of review.

2.6 In the first case, DCA set its own deadline of 18 July 2005 for completion of an internal review. It
then extended this deadline to the week of 22 August 2005. On 31 August, OIC refused to take action on
my complaint, stating that ICO “is unable to investigate a complaint whilst the review is ongoing.” DCA
eventually completed its internal review on 7 September 2005. Its review took 58 business days.

2.7 In the second case, DCA repeatedly failed to acknowledge a request for internal review. After a
complaint regarding maladministration was filed with the department, DCA set a deadline for internal
review of 6 January 2006. After 6 January, DCA failed to respond to several inquiries regarding the status
of the internal review, until it received a copy of my complaint to ICO, filed on 25 January 2006. DCA then
promised a response “in due course.” On 14 February 2006, ICO again refused to intervene “until the
outcome [of the internal review] is circulated.” At the time of this writing, the still unfinished review had
been in process for 72 business days, or over three calendar months.

2.8 The eVect of OIC’s policy is to render meaningless departmental commitments on internal review.
The true outer boundary on the amount of time permitted for an internal review is set by the OIC. It is the
time past which OIC is prepared to regard an internal review as terminated. It is unclear whether OIC is
prepared to set any such deadline, but clearly it is at least 72 business days.

3. Abuse of section 36

3.1 In three cases, section 36 has been applied by central government departments in an indiscriminate
way. Central authorities have used this section to deny the release of:

— data about cases referred to DCA’s Clearing House;

— data about cases referred from the DCAClearingHouse to the Cabinet OYceMinisterial Support
Team; and

— the “processing file” for my request relating to DCA Clearing House data.

3.2 The use of section 36 in these cases is remarkable for several reasons. First, DCA and Cabinet OYce
make no eVort to consider whether some of the requested data might be released. In other words, there is
no eVort at redaction or severing of information. Section 36 is applied in an “all or nothing” manner. It does
not operate as an exemption; rather, it operates as a class exclusion, according to which certain classes of
documents are treated as though they are not subject to the ordinary procedures of review and redaction.

3.3 The claim that the release of such data would prejudice public aVairs is also ridiculous on its face.
How, for example, would the release of data showing the length of time required for handling of requests
by the DCA Clearing House prejudice public aVairs? It would be more accurate to say that withholding
of such information allows DCA and CO to escape accountability regarding the operation of their central
clearance procedures. It should be noted that these clearance procedures were not contemplated by the
law—or even contemplated by the government until the very last phase of implementation. In other
jurisdictions these clearance procedures have caused substantial delays and provided opportunities for
political interference in the processing of requests.67

3.4 DCA also refused to provide a copy of the “processing file” for one of my requests, asserting that
my request was intended to “circumvent” the “powerful enforcement mechanism” provided in the Act. A
“powerful enforcement mechanism” is, of course, the thing that FOIA presently lacks. Moreover DCA had
no basis on which to determine that my intention had been to “circumvent” this mechanism.

3.5 This decision clearly subverted one of the main purposes of the law, which is to allow individuals to
understand the process by which administrative decisions are made. DCA’s policy also confounds scholarly
attempts to study the implementation of the law.

3.6 DCA’s practice is also inconsistent with the practice of other countries.

67 I discuss the impact of central clearance procedures in Chapter 5 of my book, Blacked Out: Government Secrecy in the
Information Age, published by Cambridge University Press this month. I also discuss the role of clearance procedures in my
background report for the Gomery Inquiry, available at http://www.gomery.ca
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would be pleased to provide the Committee with:

— Processing files for FOI requests received by other governments;

— Data extracted from the FOI case management systems of central agencies and line government
departments of other countries;

— Lists of requests referred to central agencies in other countries, and lists of requests flagged as
“politically sensitive,” or sensitive for national security reasons, in other countries.

3.7 It should be noted that the release of such information has not jeopardized governmental processes
elsewhere. On the contrary, it has substantially enhanced public understanding of internal processes that
materially aVect FOI rights.

4. Release of information from government databases

4.1 Some of the central government’s recent decisions on requests for data contained in digital form in
databases have larger and troubling implications.

4.2 In several cases, departments responded to requests for data contained within electronic databases
by asserting that the labour required for extraction of data would exceed the cost limit.

4.3 This calculation has typically beenmade on the assumption that data would be extracted manually—
for example, by cutting and pasting data from computer screens, or by printing out data onto paper.
Departments have proceeded on this basis even when I have stated explicitly that I wish to receive data in
electronic form. Similarly, departments have assumed has that the job of extracting data will be undertaken
by an individual who normally uses the database but who is unfamiliar with the software that is used to
operate the database.

4.4 No eVort is made to consult with IT or database specialists normally relied upon by the department
to design and maintain these databases. Experience elsewhere has shown that these specialists are normally
able to design programming “patches” to extract data quickly and inexpensively.

4.5 The eVect, if departmental positions are upheld, would be to make it practically impossible to obtain
data containedwithin electronic databases. This is a result whichwill prove deeply troubling as an increasing
proportion of government information is stored in aggregated, digitized form.68

4.7 The sensible response is to insist that departments provide evidence that data extraction is infeasible
even after consultation with the technical staV ordinarily available to government departments.

4.8 The response of the Ministry of Defense to a request for data contained in its FOI case management
system is evenmore troubling.MOD responded that “the design andmaintenance of the [system] are carried
out under contract,” that the work needed to extract data would require a contract amendment, and that
“the cost of preparing and letting [the contract amendment], together with the contractor’s fee, would
exceed £600.”

4.9 Consider the implications of this response in aworld in which government information is increasingly
held in digitized form in contractor-designed databases. It implies that departments will be able to subvert
FOIA simply by failing to specify the design of contractor-managed databases so that information can be
extracted from them.

4.10 The proper approachwould be to insist that as amatter of practice, arrangements should be to allow
for the extraction of data of contractor designed databases. However, we should not overestimate the likely
eVectiveness of practice recommendations alone. In this case, for example, MOD had already been advised
byDCA to ensure that its FOI casemanagement database would allow data extraction. Remedies must also
be available under law to ensure that information contained in contractor designed databases is accessible
under FOIA.

Alasdair Roberts
Associate Professor of public administration
Syracuse University

March 2006

Evidence submission by Lord Lester of Herne Hill QC

1. The following submission is an account of my attempt to seek the disclosure of the date upon which
the Government first sought and obtained legal advice about the legality of the invasion of Iraq through a
request under the Freedom of Information Act 2000.

68 I discuss the debate over access to information contained in databases in Chapter Nine of Blacked Out, cited earlier
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Background

2. In March 2004, I tabled a Question for Written Answer asking when the Government sought legal
advice about the legality of an invasion of Iraq. On 25 March 2004, the Minister of State for the Foreign
and Commonwealth OYce replied that it is not the Government’s practice to disclose when and whether
any particular legal advice had been given, and if so by whom, on specific occasions.69 The Minister relied
upon exemption 2 and exemption 4(d) of the Code of Practice on Access to Government Information. I
subsequently tabled three further questions on 6 April 2004 to seek clarification of that answer, but the
information sought remained undisclosed.70

3. Following those responses, on 20 April 2004 I asked for an internal review of the decision to not to
disclose the information. I reiterated that I was not asking to see the nature of the advice, merely to know
when it had been sought. I also explained that I did not believe that either of the exemptions cited could
justify a refusal to provide information relating solely to a date.

4. I received a substantive reply from the Minister on 18 June 2004. The Minister stated that the
Government no longer sought to rely on exemption 4(d) of the Code in this case, but would continue to
withhold the information on the basis of exemption 2 of the Code because disclosure of the information
could “harm the frankness and candour of any discussion”. This view had been reached in full consideration
of any public interest there might have been in having the information released. The Minister also stated
that disclosure of the date or fact of a request for legal advice might act as a disincentive to others to seek
such advice in future because of the assumptions that might be drawn, whether correctly or otherwise, from
the fact of such advice having been sought.

5. On 7 July 2004, a complaint of maladministration was made to the Parliamentary Commissioner for
Administration on my behalf by Sir Menzies Campbell QC MP. In her report of 11 February 2005, the
Ombudsman upheld my complaint and recommended that the FCO should release the date when the
Government first sought legal advice about the invasion of Iraq. She said in her Report:

“I think it is clear that there is a public interest in information relating to any aspect of the legality
of the invasion of Iraq. Does that public interest, in this case, outweigh any harm that might be
caused by the release of the information sought? I think that it does . . . It seems to me implausible
to suggest that legal advice would not be sought by Ministers or oYcials simply because of the
possibility that the date on which it had been sought might be released into the public domain: that
would seem to me a wholly disproportionate response to a recommendation, made by my OYce
in one specific case, that information relating to a date should be released”.

6. Despite the Ombudsman’s unequivocal conclusion that the Code exemption cited by the FCO could
not be applied to the information sought, the FCO refused to accept her recommendation and did not release
the date of the advice.

Freedom of Information request

7. In light of the FCO’s refusal to accept the Ombudsman’s recommendation, on 15 February 2005, I
submitted a request for the “date when the Government first sought legal advice about the legality of an
invasion of Iraq” on the basis of my rights under the Freedom of Information Act 2000. The following day
I received a letter from the FCO acknowledging my request and stating that they would aim to reply within
20 working days.

8. On the 16March and 8 April 2005, I received letters from the FCO informing me that the Department
needed extra time to comply with my request, stating in each case that this was necessary to apply the public
interest test before taking a decision on disclosure. The second letter anticipated that the FCO would write
to me by 22 April 2005.

9. On 25 April 2005, I received a further letter from the FCO stating, for the third time, that extra time
was required. I replied asking for an internal review and, in light of the delay and unsatisfactory handling
of my request, I also lodged a complaint with the Information Commissioner.

10. On 5 May 2005, the FCO responded to my request for an internal review and explained the reasons
why the revised estimate was considered to be reasonable and in compliance with the Act. The FCO
explained that the exemption in section 35 (formulation of government policy) of the Act applied to the
information I requested and that they were obliged to consider whether the public interest in maintaining
the application of the exemption outweighed the public interest in disclosure. The FCO explained further
that in the present case, the assessment of the relative strength of the competing considerations was complex
and time-consuming and required considerable consultation across a range of Government departments.
The FCO concluded that an estimated completion date of 20 May 2005 was reasonable in light of all the
circumstances.

69 HL Hansard 1179 WA 108 (25 March 2004)
70 HL Hansard 2218–20 WA 222 (6 April 2004)
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11. On 20 May 2005, I received a letter from the FCO informing me that still further time was required
to respond. The FCO explained that extra time was needed to apply the public interest test before taking a
decision on disclosure, citing the section 35 exemption and section 10 (time for compliance with request) of
the Act.

12. On 3 June 2005, I received a substantive reply. However, the FCO provided me with information
concerning a Government oYcial who had sought legal advice on her own initiative about remarks made
by President Bush. This did not satisfy my request which was for the date when the Government first sought
legal advice about the legality of the invasion of Iraq.

13. On 22 June 2005, I wrote to the Information Commissioner to request a review of the FCO’s handling
of my request and the unsatisfactory answer provided. On the same date I wrote to the FCO asking them
to comply with my request and to give me the information I had requested.

14. On 5 October 2005, on the advice of the Information Commissioner’s oYce, I wrote to the FCO to
request a second internal review. By 23November 2005, I had still not heard anything from the FCO, despite
the fact that the letter had stated that they would aim to respond within 20 working days. I therefore wrote
a further letter requesting a progress report on the review.

15. As a result of this request, in December 2005, a senior FCO oYcial, telephoned me seeking
clarification of exactly what information I sought. I explained that what I sought to know is the date upon
which the Government first decided to seek legal advice about the legality of the invasion of Iraq.

16. On 17 January 2006, I wrote to the senior FCO oYcial outlining the history of my request and
explained that neither the complaint mechanism to the PCA nor the FOI had been able to provide me with
information on amatter of considerable public interest. I expressed the hope that he or his colleagues would
at last provide me with the necessary information, or that the Information Commissioner would intervene
to provide me with an eVective remedy.

17. On 20February 2006, I received a substantive response from theFCO. In order to helpme understand
their June 2005 response, the FCO explained the process by which the Government obtains legal advice.
They explained that Government legal advisers frequently give advice, both orally and in writing, without
formal requests for advice being made. Consequently, “it will often be diYcult to pinpoint a date on which
legal advice was first sought on a particular matter”. Furthermore, it is relatively rarely that a Minister asks
for legal advice on a particular point, because the legal dimensions of an issue will usually have been
discussed in the papers by the Government legal advisers, which the Minister will have seen. The FCO
explained that my request had therefore been interpreted as seeking the “date on which legal advice was first
sought on the situation which culminated in the outbreak of hostilities inMarch 2003”, and the answer they
had provided was not an attempt to evade providing an answer to my request, but was provided in good
faith in the belief that it was the best answer they could give. The FCO explained further that my request
had not specified that I was seeking information about when particular Ministers first sought legal advice
and that:

“if such a question were asked in relation to many Governmental decisions, the answer might be
that Ministers themselves never sought advice. But this does not mean that the Government did
not seek legal advice, or that Ministers did not receive legal advice”.

18. The FCO stated that, in light of my letter of 5October seeking a second internal review, it had become
clear that I was seeking more specific information and it was for this reason that the seniorWhitehall oYcial
had contacted me by telephone. As a result of that conversation the FCO said that they now understood
my request as being for the date when a request for legal advice was first made by the “Prime Minister, his
oYce or oYcials on his behalf”. In view of this, the FCO concluded that they should deal with my request
for internal review by providing a new response to the “re-formulated question”.

19. The FCO considers that the information that best suits my “updated request” is 21 February 2002.
On this date, an oYcial in the Cabinet OYce commissioned interdepartmental advice on Iraq forMinisters,
including the Prime Minister. This advice is summarised in paragraphs 259–269 of the Butler Review of
Intelligence on Weapons of Mass Destruction and was provided to Ministers in early March 2002. This
commission included a request for a paper from the FCO on the legality of possible military action against
Iraq. Furthermore, as referred to in paragraph 287 of the report of the Butler Review, the Prime Minister
chaired a meeting of Ministers and oYcials on 23 July 2002 to discuss the options for dealing with Iraq’s
non-compliance with its UN obligations. During the course of this meeting, the issue of the legal basis for
possible military action arose and further work on the legal issues was commissioned.

Conclusion

20. The service I have received in relation to my FOI request has been wholly unsatisfactory. The FCO
stated that they would reply to my request of 15 February 2005 within 20 days. It has taken over a year for
them to do so. In their letters of 16 March, 8 April, 25 April and 5 May 2005, the FCO explained that the
delay was due to the extra time needed to apply the public interest test before taking a decision on disclosure.
This cannot be considered a reasonable excuse for a delay of four months, particularly in view of the fact
that the Ombudsman had previously found that the public interest in disclosing the information outweighed
any harm that might be caused and had recommended disclosure.
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21. The lack of any meaningful response from the FCO to my attempts to gain disclosure of the
information through the FOIA complaint mechanism over five months was similarly unreasonable and a
further example of maladministration. When I finally received a substantive communication from the FCO
in December 2005, it was in the form of a telephone call from a senior oYcial seeking “clarification” of my
request. I was surprised to find that my question, to which I had been seeking an answer since March 2004
needed further clarification. This purported need to “clarify” or “reformulate”my request, as detailed in the
final letter of 20 February 2006, can only be interpreted as an obfuscation of what was a question formulated
in simple terms and demonstrates the secrecy and delaying tactics which have characterised the
Government’s treatment of my request.

22. In the White Paper, Your Right to Know (December 1997) the Government set out the aims of the
proposed Freedom of Information Bill:

“Unnecessary secrecy in government leads to arrogance in governance and defective decision-
making. The perception of excess secrecy has become a corrosive influence in the decline of public
confidence in government. Moreover, the climate of public opinion has changed; people expect
much greater openness and accountability from government than they used to.”

23. The Government’s repeated refusal to disclose basic information on a matter of considerable public
importance and their lack of co-operation and transparency indicate that much work is needed across
Whitehall to ensure that the Freedom of InformationAct is an eVective means by which the citizenmay gain
access to information about the workings of government.

24. The lack of candour and public disclosure in this matter suggests that there is a continuing culture of
secrecy in parts of Whitehall, coupled perhaps in this case with a desire to avoid political embarrassment
about the date when the Prime Minister first contemplated participating in the invasion of Iraq and sought
legal advice.

25. Although my treatment involves a pattern of maladministration I shall not complain again to the
Parliamentary Ombudsman but would be grateful if the Constitutional AVairs Committee would take my
experience into account in its inquiry. I shall send a copy of this submission to Sir Menzies Campbell, the
Parliamentary Ombudsman, the Information Commissioner, and Baroness Ashton of Upholland.

Lord Lester of Herne Hill

March 2006

Evidence submitted by Dr Nigel Dudley, Consultant in Elderly Medicine,
St James’s University Hospital Leeds

I only noted last week that the Constitutional AVairs Committee was carrying out an investigation into
the Freedom of Information Act 2000 and was midway through taking evidence with just one oral session
to go on Tuesday 18 April.

I note from the website that written evidence should have been in by Monday 27 February. In the terms
of inquiry it asks for “Requesters’ experiences of the first year of FOI implementation”. I have used the Act
quite extensively since January 2005 when it came into force to look at the background to events in relation
to the National Audit OYce’s/Department oV Health’s recent stroke report “Reducing Brain Damage:
Faster access to better stroke care” ( strictly speaking more than one year on from the introduction of the
Act but had good and bad learning points from that particular inquiry) and also the background to events
that took place in the Mid Yorkshire Hospitals NHS Trust (I used to work at Pinderfields as a consultant
before moving back to Leeds five years ago to set up a stroke service). In the latter case, FOI requests were
dealt with by the Department of Health, Healthcare Commission, NHS Appointments Commission, Mid
Yorkshire Hospitals NHS Trust, West Yorkshire SHA, and the OCPA with a variety of responses to the
requests.

The Act certainly does help enable those who are seeking information to gain access to information that
in days gone by would not have been willingly or voluntarily disclosed for various reasons. It does assist in
discovering when something is being held back that ought not to be held back and should under the Act
have been disclosed in the initial response. The Act does assist in achieving a more open government and
hopefully will encourage change over time in the culture of organisations. My concern is that the culture
among MPs must also change for the Act to work properly as people fear the consequences of their
disclosures. It needs to change from one of demanding resignations of ministers or others at the drop of a
hat when mistakes are made—as they are bound to be from time to time—to a more tolerant attitude in
trying to learn from mistakes to make improvements to systems and procedures in the public interest and
for good government. If there has been misinformation or the public has been mistakenly misled then the
situation ought to be corrected so as to avoid allegations of maladministration.

Among those contacted in relation to the Mid Yorkshire matter there were those who were excellent—
such as the Mid Yorkshire Hospitals NHS Trust that provided the information in the time frame of the Act
and where information could not be disclosed a clear explanation of why that was the case—to the opposite
extreme of the Department of Health where at times it was akin to trying to extract blood from an obtuse



Ev 103

and obstructive stone. There would seem to be nothing new there as the Ombudsman and MPs have
complained in the past about the Department’s approach to answering MPs’ questions and dealing with
information requests and information disclosure. A major cultural shift is required in the Department
towards FOI and information disclosure. Some changes are also required in the NAO itself; that came as
something of a surprise to me. It was excellent at clarifying the information that had been requested but
then let itself down by failing to check on what was being sent out that clearly did not cover the information
requested.

I am writing this as an individual member of the public. The views and opinions expressed are my own
and not those of my employing organisation. If you require any further detail please feel free to contact me.
I appreciate that the Committee’s approach and role is not to investigate individual cases where information
disclosure has not been ideal or necessarily in line with the Act. I hope this brief note is of assistance to the
Committee; much has been achieved by the introduction of the Freedom of Information Act 2000 but there
is still much that could be done in to improve matters in relation to information disclosure.

Dr Nigel Dudley
Consultant in Elderly Medicine
St James’s University Hospital Leeds

April 2004

Printed in the United Kingdom by The Stationery OYce Limited
6/2006 338659 19585




