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Summary 

The Legislative and Regulatory Reform Bill [HC111], which is expected to have its Second 
Reading on 9 February, has the potential to be the most constitutionally significant Bill that 
has been brought before Parliament for some years. It needs to be scrutinised with 
particular care.  

The Bill is promoted by the Cabinet Office as providing a means for Ministers to increase 
the pace of implementing the government’s Better Regulation agenda.  According to the 
Government, Part 1 of the Bill, which is the focus of this special report, seeks to tackle red 
tape and unnecessary regulations. This will be achieved by radically increasing the scope 
and power of the process of legislating by Order and by circumventing elements of the 
current parliamentary procedures.  In broad terms, Part 1 of the Bill provides Ministers 
with a wide and general power to amend, repeal and replace all primary and secondary 
legislation, including legislation that may have been approved recently.  There are few 
limits to this power.  As with Regulatory Reform Orders (RROs), this power will be 
exercisable by means of Ministerial orders, but, it is now proposed that it will sometimes be 
subject to only negative resolution procedure. The Bill also provides Ministers with the 
power to change the common law by order. 

Like the 2001 Regulatory Reform Act (RRA), which the Bill will replace, the Bill provides 
certain safeguards, but compared with the RRA, these safeguards and limits have generally 
been significantly reduced. For example, unlike under the RRA, the scope of the power will 
not be limited by a requirement on the Minister to identify “burdens” that will be removed 
or reduced. Also Ministers will not be prohibited from repealing, amending or replacing 
legislation that is less than two years old or from making orders that themselves sub-
delegate the power to legislate. As under the RRA, the orders will be scrutinised by 
parliamentary committees, which will probably be successor committees to the Regulatory 
Reform Committee (RRC) in the Commons and the Delegated Powers and Regulatory 
Reform Committee in the Lords. But compared with the current procedures, the 
Government is proposing a fast track procedure for some orders without including a 
converse power of the Committees to reject an order on the grounds that it is 
inappropriate for secondary legislation. It is expected that what safeguards are provided 
will be reinforced by Ministerial assurances. Overall, the proposed safeguards that are in 
the Bill are important, but in our view they are unlikely to provide sufficient 
counterbalance to the increased Ministerial powers that the Bill provides.  

In view of the constitutional significance of Part 1 of the Bill, we have decided, despite the 
short time between First and Second Reading, to produce this report in order to report our 
views to the House in time for the Bill’s Second Reading.  

A summary of recommendations and conclusions is available from page 34.  
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1 Introduction  

Outline of the Bill 

1. The Legislative and Regulatory Reform Bill [HC111] was presented to Parliament on 
Wednesday 11 January 2006. The Bill has three aims: to increase the pace of regulatory 
reform, restructure the regime for private regulators and improve the way in which EU 
legislation is implemented in UK law. More specifically, the Bill includes measures to: 

a) Replace the existing power to make Regulatory Reform Orders (RROs) by a power to 
allow Ministers to amend, repeal or replace all primary legislation (subject to  few 
reservations) for purposes of simplification, legislative reform or implementation of 
Law Commission proposals (including reform of the common law); 

b) Remove a number of restrictions and constraints that currently exist in the Regulatory 
Reform Act 2001, including the block on sub-delegation of rule-making powers in an 
RRO; the block on orders that remove or reduce burdens on only Ministers and 
departments; the block on orders that amend legislation which is less than two years 
old, or has been amended in the previous two years; the removal of the concept of 
“burdens” and activities; and the block on common law reform; 

c) Retain some safeguards including the requirement for public consultation in order to 
limit the circumstances in which the power can be used; 

d) Reduce the time available for parliamentary scrutiny of the proposals from the current 
60 days for all RROs to 40 days for orders classified by the Minister as warranting only 
negative or affirmative procedures; 

e) Enable the implementation of some of the Hampton proposals to merge private sector 
regulators1 and provides for regulatory activities to be required to be carried out in a 
way that is transparent, accountable, proportionate, consistent and targeted only where 
action is needed;2 and   

f) Reduce the quantity and detail of domestic legislation needed when implementing EU 
legislation in the UK.3 

Part 1 of the Bill: deregulation or general power to reform 
legislation? 

2. According to the Minister, Jim Murphy, “The new Bill aims to make it simpler and faster 
for us to cut the burden of regulation and embed a light touch, risk-based approach to 
regulation.”4  We welcome this statement. Nonetheless, although nominally about 

 
1 That is a stated policy aim. It is not expressly referred to in the Bill, but the law reform power is wide enough to 

embrace it. 

2 Part 2 of the Bill. 

3 Part 3 of the Bill 

4 “New Bill to enable delivery of swift and efficient regulatory reform to cut red tape” – Jim Murphy, Cabinet Office 
News Release, 11 January 2006 
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removing unnecessary regulations, Part 1 of the Bill is explicitly less focused on 
deregulation than the 2001 Regulatory Reform Act (RRA), which it replaces. For example, 
section 1(3) of the RRA requires every Regulatory Reform Order (RRO) to include the 
removal or reduction of a burden. Although far from being a perfect vehicle for removing 
excessive regulations, this requirement on the order making power has resulted in orders 
having a slight deregulatory focus. Indeed, departments have previously questioned the 
purpose of requiring RROs to have a deregulatory bias.5 Perhaps as a way of addressing the 
departments’ difficulties with identifying such burdens, there is nothing in the Bill that 
requires orders to have any deregulatory element.  Ministers may of course use the wide 
power to propose orders that are deregulatory in their purpose, but it is important to note 
that in contrast with the RRA the Bill has no explicit requirement. To that extent, and 
contrary to some press comment, the tone of the Bill itself could represent less of a direct 
attack on unnecessary burdens and regulations than that provided by the RRA.  

3. The Bill (Part 1) is essentially a law reform Bill that provides Ministers with: a general 
power to amend, repeal and replace a whole range of primary legislation; the power to 
change the common law and to make substantive changes to primary legislation on any 
grounds; and the power to include a further power to make subordinate legislation under 
the terms of a delegated instrument. These are all major extensions of the current order 
making powers provided by the RRA. Because of these increased powers, the Bill raises 
questions of huge constitutional importance. For example, to what extent should Ministers 
be able to use fast track procedures to amend primary legislation? What limits and 
safeguards would be appropriate and how best could the House scrutinise the individual 
proposals without needlessly delaying or restricting the pace of regulatory reform?   

4. The Bill contains some safeguards. For example, a Minister is required to consult such 
organisations as appear to him to be representative of interests substantially affected and, 
in making an order, to “have regard to” such representations and any recommendations by 
Parliamentary Committees charged with reporting on the order and any resolution of 
either House.6 The Minister must also form the view that necessary protections are to be 
preserved and reasonable freedoms retained. But overall, these safeguards seem dwarfed 
when set against the increased powers that the Bill will provide to Ministers. 

5. This Bill is potentially one of the most constitutionally significant Bills that has come 
before the House for some time. It needs to be scrutinised with particular care. 

This Special Report  

6. The Committee’s terms of reference, so far as relevant, call for it to report to the House 
on any matter arising from its consideration of Regulatory Reform Orders. It follows that 
its primary function, in considering the text of Part 1 of the Bill, is to build on its 
experience of those orders so as to estimate the implications for committee procedure in 
relation to the new types of draft order that the Bill envisages. 

 
5 For example, see First Special Report, Regulatory Reform Committee, Operation of the Regulatory Reform Act 2001 

HC(2004-05)273 paras 28-29. 

6 The reason for using “either House” for all recommendations other than those relating to amendment is that doing 
so follows standard practice in dealing with secondary legislation, which is not conventionally made subject to 1949 
Parliament Act procedure. In practice when scrutinising RROs, the approaches of the two Committees responsible 
for RROs have been either totally or virtually identical. 
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7. In the light of the constitutional significance of Part 1, we thought that it would be 
appropriate for us to scrutinise that Part in detail and if possible to report our views to the 
House in time for its Second Reading, which is expected to be held on 9 February. In fact, 
we had sought more time to scrutinise it and had thought that the technical nature of much 
of the Bill and its high constitutional significance would have suggested that it would have 
been an ideal candidate for pre-legislative scrutiny. However, the Government rejected our 
request for the Bill to be subject to pre-legislative scrutiny, notwithstanding the fact that the 
2001 Act itself was subject to pre-legislative scrutiny.  We publish our correspondence 
below7. When in oral evidence we asked the Parliamentary Secretary, Cabinet Office, Jim 
Murphy, why the Bill was not offered for pre-legislative scrutiny, he told us that pre-
legislative scrutiny last time had not provided the tools needed by the Government and 
that they might be more likely to be provided this time by not having pre-legislative 
scrutiny.8   

8. In December, and in anticipation of the Government’s likely decision not to subject the 
Bill to pre-legislative scrutiny, we wrote to the Leader of the House requesting that the 
Second Reading debate not be held before mid February on the grounds that we be given 
sufficient time to scrutinise the Bill in detail and report our views to the House. In addition 
to requesting a longer period for scrutiny of the Bill, we also requested that our 
Committee’s remit be widened on the grounds that under our current Standing Orders we 
are only allowed to look at proposals, draft orders and “matters arising from our 
consideration of proposals” for regulatory reform and that we would prefer a less restrictive 
remit to allow us to consider all aspects of the Bill.9  

9. In his response (16 January), to our requests the Leader of the House told us that he 
could not confirm the precise date of the Second Reading but informed us that it would not 
be before 6 February, allowing us only 15 sitting days in which to produce a detailed and 
analytical report on the Bill.  As regards widening our remit, the Leader of the House 
informed us that it would not be possible to introduce changes to our Standing Orders in 
the timescale necessary for consideration of the Bill.10  

10. Given our clearly stated interest in scrutinising the Bill we were naturally concerned 
that the Government failed to agree to any of our requests for a suitable period for detailed 
parliamentary scrutiny or for revising our remit in time. Nevertheless, despite the 
constraints of our current remit and the shortage of time, we have produced what we 
consider to be a detailed analysis of the provisions of Part 1 of the Bill, in a manner that 
falls within our current remit. We discuss the implications of the Bill for revising our 
Standing Orders in more detail in the final section of this Report. 

11. This Special Report sets out our initial thinking on the Bill’s major provisions and 
identifies those areas of the Bill that in our view require special attention by the House. 
Although we have no wish needlessly to delay the Government’s efforts to eliminate 
unnecessary regulations and simplify legislation, we were surprised that the parliamentary 

 
7 See Ev 14-17 

8 Q14 

9 Standing Orders 141(5) 

10 Ev 17 
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timetable for the scrutiny of this major Bill has been so compressed. We note that the 
hurried parliamentary timetable is in contrast with the Cabinet Office’s delay in launching 
its review into the workings of the 2001 Act, which prompted the Bill. That review, which it 
originally promised would be held within three years of the Act (i.e. by April 2004), was not 
completed until July 2005, a delay of 15 months.  

2 Background  
12. In analysing Part 1 of the Bill, we thought it would be useful to outline the different 
forms of delegated legislation and the benefits of the Regulatory Reform Orders (RROs) 
and also critically to assess two crucial reports that form much of the Government’s case 
for the Bill. 

Delegated legislation and the Regulatory Reform Orders  

13. Delegated or secondary legislation (also called subordinate legislation) is law that 
Ministers are able to make under powers granted by the relevant parent Act. Normally, it 
consists of statutory instruments, types of which include orders and regulations. The 
instruments, which usually implement and administer specified requirements of the parent 
Act, must be based on those specific areas of the law as set out in the primary legislation. By 
its nature, delegated legislation is particularly apt for technical matters, such as the level of 
fees or other technical requirements, which commonly do not need to be specified in the 
primary legislation and which may need to be changed frequently. Delegation has enabled 
those changes to be achieved without recourse to primary legislation. 

14. The Deregulation and Contracting-out Act 1994 introduced an innovation: 
“Deregulation Orders”, a form of delegated legislation that enabled Ministers to amend or 
repeal primary legislation even where there was no other explicit provision in the original 
primary legislation to be amended to confer such powers. This increase in power was 
counterbalanced by restricting the scope of Deregulation Orders to a number of areas of 
only moderate political interest or administrative importance. The Regulatory Reform Act 
2001 (RRA) extended these powers further, enabling a wider range of “burdens” to be 
addressed by means of Regulatory Reform Orders (RROs).  Although the RRA gave 
Ministers greater flexibility in the use of the order making procedure, its scope and power 
were still limited by the requirement to provide for the removal of burdens in relation to 
carrying out activities. 

15. As regards the parliamentary procedures for handling such orders, these have remained 
essentially unchanged since 1994. The Minister lays the proposal for a RRO and this 
proposal is automatically referred to a committee of each House (the Regulatory Reform 
Committee (RRC) in this House and the Delegated Powers and Regulatory Reform 
Committee in the Lords). The Minister is then prohibited from laying a draft order for 60 
(calendar) days during which the Parliamentary Committees consider each proposal 
against a set of criteria.11 In the case of the RRC, it assesses each order against 14 criteria 

 
11 In calculating the 60 calendar days, no account shall be taken of any time during which Parliament is dissolved or 

prorogued or during which either House is adjourned for more than four days. 
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(set out in S.O. No.141(6)), including whether the proposal appears to make an 
inappropriate use of delegated legislation, removes or reduces a burden or the 
authorisation or requirement of a burden; continues any necessary protection; and has 
taken account of adequate consultation. During the 60 day period of scrutiny, both 
Parliamentary Committees may receive and take note of representations made to them 
about the proposal by any interested party. Each Committee independently reports its 
views on the proposal and publishes a first stage report. That is necessarily implicit from 
the legislation.  

16. In their reports, the Committees may recommend either that the draft order proceed as 
proposed, that it is not proceeded with or that the proposal be amended before the draft 
order is laid. Having considered the reports of the Committees, the Minister may then lay a 
draft order proper, which is then (as a result of the Standing Orders) the subject of a 
second stage report from each committee. In the case of the RRC, it is required to report 
within 15 (sitting) days as to whether it recommends that the order should be approved. A 
debate in the House is automatically triggered if the Committee divides when making its 
recommendation on a draft order. If the Government wishes to overturn a Committee 
recommendation not to proceed with the order, then more time would be set aside for 
debate. In short, the RRC can trigger a debate on draft orders when dividing, but does not 
have a veto over whether or not an order should proceed. The RRO procedure therefore 
provides the Government with an effective means for repealing and amending primary 
legislation imposing burdens without the necessity of taking a Bill through the various 
parliamentary stages.  

17. Not surprisingly, when approving this order making procedure in 2001, Parliament 
decided that Ministers could only use these exceptional order making powers after a 
number of legal tests had been satisfied, which narrowly defined the use of the power. For 
example, the procedure could only be used if the specific legislation being amended was 
not less than two years old or had not been amended within the previous two years. In 
addition, although not included in the RRA, the Minister accepted in debate that 
additionally the procedure would only be used for measures that the Minister and 
Parliamentary committees agreed were suitable for delegated legislation. 

18. According to the Government, these and other restrictions have had the effect of 
unnecessarily obstructing the use of the procedure, with the result that departments are 
discouraged from adopting the procedure to implement much needed regulatory reform, 
or are delayed in adopting it. For some time, the Government has repeatedly suggested 
ways of widening the scope and power of the procedure. For example, last year the then 
Minister suggested removing or relaxing a number of the limitations. The current Bill gives 
effect to those changes that the Government has been seeking in a way that is wider than 
was apparent during the lead up to the Bill. 

Benefits and of RROs  

19. Since 2001, 27 orders have been approved under the RRA covering a variety of subjects, 
including for example particular aspects of consumer protection law relating to trading 
stamps and fire safety. Both parliamentary committees rejected the Government’s order 
relating to civil registration on the grounds that it was inappropriate for delegated 
legislation. The details on the made orders are set out in Appendix 1.  
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20. The RRO procedure has two obvious benefits. First, it provides an alternative to the Bill 
procedure for amending or repealing primary legislation while providing a mechanism for 
detailed scrutiny both inside and outside Parliament. Because of the statutory requirement 
to put proposals for RROs out to public consultation, bodies that are most likely to be 
affected by legislative changes are directly consulted. The current RRO procedure is not a 
fast track option. The RRC has consistently resisted the notion that it was in the business of 
providing the Government with a fast track procedure. Instead, the RRC has worked on 
the understanding that its duty, as defined by its Standing Orders, is to undertake effective 
scrutiny of RROs. Sometimes, as the previous Committee noted, this may result in RROs 
receiving more detailed parliamentary scrutiny than the same provisions would have 
received if they had been included in a large Bill. In our view, we consider this to be 
effective scrutiny and a strength of the current RRO process, not a weakness. 

21. A second benefit of the RRO procedure is that it helps the Government to deliver its 
better regulation agenda, which is aimed at simplifying necessary burdens and reducing 
unnecessary bureaucracy. As evidenced by the benefits presented in individual Regulatory 
Impact Assessments (RIAs) that accompany each proposal, the RRO procedure is capable 
of delivering real economic benefits. For example, it was estimated that the Regulatory 
Reform (Special Occasions Licensing) Order 2002 would benefit businesses to the sum of 
£9 million per year.   

22. Despite their attractions, however, the true potential of RROs has not yet been fully 
realised. As the following table indicates, the number of orders made has consistently fallen 
below the Government’s own targets.   

Table 1 

RRO performance against successive PSA targets  

Financial year ending  Target announced  Actual and cumulative number of 
RROs  

2001 40 (by end of 2003 calendar year)  1 (1) 
2002 60 ("by end of 2005")  7 (8) 
2003 60 ("by end of 2005")  8 (16) 
2004 75 ("by March 2008")  4 (20) 
2005 75 ("by March 2008") 7 (27) 
Notes: As at 20 July 2005  
Source: HC 8 Dec 2004, c578W; and Review   

Review of the Working of the 2001 RRA 

23. As noted above, during the passage of the 2001 Bill, the Government made a 
commitment that it would undertake a Review of the working of the 2001 Act within three 
years of that Act coming into force. Given the low numbers of RROs, a review would 
provide the Government with an opportunity to establish why the number of orders had 
fallen consistently below their target numbers. Unfortunately, the Government decided to 
delay the launch of its promised review on the grounds that the ability of the Act had to be 
tested against more RROs, especially large reforms. Finally, on 20 July 2005, following 
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pressure from our previous Committee, the Government eventually published its Review 
of the RRA along with a consultation document entitled A Bill for Better Regulation.  
Although the review identified many positive aspects to the Regulatory Reform Order 
process, it argued that the RRA unnecessarily limited the scope of reforms that could be 
delivered through this procedure, and thereby inhibited the more rapid implementation of 
the Government’s “Better Regulation” initiatives. According to the review, departments 
had found the regulatory reform procedure disproportionately complex with legal 
constraints being unnecessarily burdensome. For example, the review found that 
departments were critical of the rule that prevents RROs being used to amend or repeal 
legislation that is less than two years old or which has been amended within that period. 
Department also found the absence of an express power to include powers of sub-
delegation within RROs excessively restrictive and criticised the restrictions relating to the 
legal concepts of "burden" and "activity" as used in the RRA. The review also cited as a 
problem the time spent by Parliament scrutinising the proposals, especially during the first 
stage scrutiny period.  

24. Overall, the review added little, if anything, to the points already raised by the 
Government in correspondence with our previous Committee, which was the subject of a 
Committee report.12 The review also suffered a number of weaknesses. First, it lacked any 
detailed analysis of the working of the RRA. Instead, the review seemed to rely largely on 
unsourced anecdotal evidence, which may have included comments from departments that 
had little if any direct experience of the RRO process. Second, the review failed to 
reappraise the Regulatory Impact Assessments (RIAs) that had been published alongside 
each RRO. This weakness was subsequently acknowledged in oral evidence by the 
Minister: 

“In terms of any analysis of previous estimates, it is a fair point to say that not 
enough work has been done either by the Cabinet Office or by other departments in 
terms of retrospectively validating the proposed savings and efficiencies from RROs 
and the impact assessments.  If I were to be brutally frank, I think that is a weakness 
in the system.  Impact assessments in advance suggest likely savings and likely 
efficiencies and there is not a retrospective challenge as to whether that impact 
assessment has been accurate in its proposed savings plan.  I think that is a piece of 
work on which Cabinet Office and departments across government have to do a 
good deal more work.  I think that is one of the lessons from this process that should 
be learned.”    

25. We recommend that, as a matter of urgency, the Cabinet Office should 
retrospectively assess the estimates of costs and benefits that have previously been 
submitted to the House for each RRO with a view to establishing whether or not the 
estimated savings have been realised and that, if the savings cannot be validated, the 
Cabinet Office should investigate why and  suggest how the RIA process or the delivery 
of benefits itself could be improved.  

26. The most disappointing aspect of the review was its failure to address the problems that 
departments have in a) identifying promptly measures suitable for RROs and b) 

 
12 op. cit. 
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successfully presenting them to Parliament. For example, the figures in table 2 show that 
even for completed RROs, relatively little time of each RRO is spent undergoing 
Parliamentary scrutiny compared with the time spent within departments. The reasons for 
the failure to make full use of the RRA procedure have never been clear. A possible reason 
for the inertia that Departments show when it comes to identifying and delivering RROs 
could be the low political importance attached to RROs by officials and Ministers 
compared with that associated with being involved on a Bill team. For example the career 
advantages that civil servants obtain as Bill leaders, which the Minister identified, may be 
far less evident when its comes to taking an RRO through. Unfortunately, the review did 
not report any work on overcoming this cultural bias.  Our previous committee saw merit 
in requiring departments to publish annual results of their efforts to remove unnecessary 
regulations.  We note that for the next year departments will have to publish simplification 
proposals.  Although these will be welcome, we reaffirm the recommendation of our 
predecessor Committee that Departments should be assessed on their progress in 
removing unnecessary regulations and controls and not simply on their progress in 
simplifying measures. We recommend accordingly.  

Consultation document and responses  

27. The consultation document, which was published alongside the review, invited 
comments on a number of Government proposals.  Part 1 of the document focussed on 
proposals to widen the scope of the RRA and to make the procedure easier to remove or 
amend legislation that the Government considers outdated, unnecessary or too 
complicated. Part two contained the separate proposals relating to the regulatory 
framework that were based on the Hampton Review – Less is more.13  The consultation 
document listed a number of consultees, the vast majority being business or industry 
interests. The two parliamentary committees, ourselves and our sister Committee in the 
Lords (Delegated Powers and Regulatory Reform and the Regulatory Reform Committee) 
were listed as consultees to the consultation document. The consultation period, which 
officially ended on Wednesday 12 October, lasted for the duration of the summer recess. 
At our meeting on 12 October, we agreed to decline the invitation to respond to the public 
consultation, preferring to wait until we had seen the Bill, but decided to request early sight 
of the responses to the consultation. The Lords’ Committee also decided not to respond 
with a substantive response to the consultation.  

28. The Government helpfully supplied us with copies of some 70 individual responses to 
the consultation document on I November. However, we were concerned at initial reports 
that the Department’s own analysis and summary of the responses would not be prepared 
for some three months after the closing date of the consultation period, during which time 
the Bill itself could have been presented. In the event, we were pleased to see the 
Department bring its publication date forward. The summary of responses was duly 
published on 14 December, the day after the Minister appeared in front of our Committee.  

29. Overall, the responses to the consultation document helped the Government to identify 
general support for many of its proposals, especially those flowing from the Hampton 
Review. Unfortunately, the consultation exercise had a number of weaknesses.  

 
13 The Hampton Review measures are outside the scope of this report. 
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Table 2

Regulatory Reform Orders and their key dates: identifying the source of the delay 
Key dates Analysis 

Name of the Regulatory Reform Order (RRO) Consultation Consultation Proposal Committee Draft Committee Order Total time of which:

Launched Ended Laid Reported Laid Reported Made Consultation to Made Parliamentary Scrutiny

in calendar days % of total 

(a) (b) (c) (d) (e) (f) (g) (h)=(g-a) (i)=(g-b) (j) k=(j/h) l=(j/i)

1 Golden Jubilee Licensing Order 2002 19/03/2001 11/06/2001 28/11/2001 05/02/2002 16/02/2002 05/03/2002 28/03/2002 374 290 86 23% 30%

2 Special Occasions Licensing Order 2001 (*) 24/04/2001 11/06/2001 28/06/2001 06/11/2001 16/11/2001 21/11/2001 06/12/2001 226 178 136 60% 76%

3 Voluntary Aided Schools Liabilities and Funding (England) Order 2002 08/05/2001 10/08/2001 20/11/2001 29/01/2002 25/02/2002 05/03/2002 27/03/2002 323 229 78 24% 34%

4 Carer's Allowance Order 2002 23/07/2001 15/10/2001 17/12/2001 12/03/2002 22/04/2002 30/04/2002 29/05/2002 310 226 93 30% 41%

5 Vaccine Damage Payments Act 1978) Order 2002 23/07/2001 15/10/2001 14/01/2002 19/03/2002 29/04/2002 21/05/2002 15/06/2002 327 243 86 26% 35%

6 Housing Assistance) (England and Wales) Order 2002 19/03/2001 29/06/2001 13/12/2001 28/02/2002 17/04/2002 30/04/2002 18/07/2002 486 384 90 19% 23%

7 Removal of 20 Member Limit in Partnerships Etc.) Order 2002  04/04/2001 04/07/2001 07/05/2002 16/07/2002 24/10/2002 06/11/2002 20/12/2002 625 534 83 13% 16%

8 Special Occasions Licensing) Order 2002 24/04/2002 19/06/2002 15/10/2002 18/12/2002 17/12/2002 17/12/2002 20/12/2002 240 184 64 27% 35%

9 Credit Unions) Order 2003 (*) 16/10/2001 18/01/2002 18/07/2002 20/11/2002 16/12/2002 20/01/2003 06/02/2003 478 384 160 33% 42%

10 Assured Periodic Tenancies (Rent Increases) Order 2003  21/06/2002 13/09/2002 16/10/2002 11/12/2002 13/01/2003 20/01/2003 10/02/2003 234 150 63 27% 42%

11 Housing Management Agreements Order 2003 02/08/2002 27/09/2002 04/11/2002 20/01/2003 24/02/2003 11/03/2003 27/03/2003 237 181 92 39% 51%

12 Schemes under Section 129 of the Housing Act 1988) (England) Order 2003 16/08/2002 18/10/2002 10/12/2002 11/02/2003 10/03/2003 18/03/2003 31/03/2003 227 164 71 31% 43%

13 Sugar Beet Research and Education Order 2003 (*) 30/01/1998 13/03/1998 16/07/2002 22/10/2002 17/03/2003 01/04/2003 08/05/2003 1,924 1,882 113 6% 6%

14 British Waterways Board Order 2003 15/05/2002 16/08/2002 13/01/2003 18/03/2003 28/04/2003 07/05/2003 12/06/2003 393 300 73 19% 24%

15 Business Tenancies (England and Wales) Order 2003 (*) 19/03/2001 30/06/2001 22/07/2002 11/12/2002 10/09/2003 21/10/2003 01/12/2003 987 884 183 19% 21%

16 Gaming Machines Order 2003 19/03/2001 15/06/2001 13/03/2003 20/05/2003 16/09/2003 21/10/2003 15/12/2003 1,001 913 103 10% 11%

17 Sunday Trading Order 2004 18/03/2003 27/06/2003 14/10/2003 09/12/2003 22/01/2004 10/02/2004 26/02/2004 345 244 75 22% 31%

18 Museum of London (Location of Premises) Order 2004 15/07/2003 15/10/2003 22/01/2004 03/03/2004 06/05/2004 11/05/2004 14/07/2004 365 273 46 13% 17%

19 Patents Order 2004 25/02/2003 30/05/2003 10/11/2003 11/02/2004 07/06/2004 15/06/2004 22/09/2004 575 481 101 18% 21%

20 Local Commissioner for Wales Order 2004 14/07/2003 26/08/2003 18/03/2004 27/04/2004 24/06/2004 13/07/2004 23/09/2004 437 394 59 14% 15%

21 Unsolicited Goods and Services Order 2005 27/03/2003 27/06/2003 26/05/2004 14/09/2004 25/10/2004 09/11/2004 12/01/2005 657 565 126 19% 22%

22 Prison Officers (Industrial Action) Order 2005  (**) 15/12/2003 09/02/2004 18/10/2004 14/12/2004 11/01/2005 25/01/2005 21/03/2005 462 406 71 15% 17%

23 NHS Charitable Trusts Accounts and Audit Order 2004 25/06/2002 25/09/2002 07/01/2004 10/03/2004 09/02/2005 08/03/2005 29/03/2005 1,008 916 90 9% 10%

24 Trading Stamps Order 2004 21/05/2003 20/08/2003 29/04/2004 29/06/2004 17/01/2005 25/01/2005 17/03/2005 666 575 69 10% 12%

25 Fire Safety Order 2004 30/07/2002 22/11/2002 10/05/2004 20/07/2004 17/03/2005 23/03/2005 07/06/2005 1,043 928 77 7% 8%

26 Execution of Deeds and Documents Order 2004 (*) 06/09/2002 29/11/2002 21/07/2004 16/11/2004 21/02/2005 08/03/2005 23/06/2005 1,021 937 133 13% 14%

27 Joint Nature Conservation Committee Order 2005 11/12/2003 04/03/2004 12/10/2004 07/12/2004 24/01/2005 25/01/2005 09/03/2005 454 370 57 13% 15%

Average - - - - - - - 571 489 92 16% 19%

Notes:

Excludes any time Departments spent on RROs before launch of the consultations.

Includes days even when Parliament was in recess. 

(*) Proposals laid before summer recess will inevitably increase recorded length of parliamentary scrutiny period.

(**) A further consultation took place from 26 March until 21 May 2004.
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30. First, a number of the questions were leading questions. The commentary often 
provided no context that might inform consultees about the potential downside of some of 
the proposals. For example, consultees were asked: “Do you think it is appropriate that the 
Regulatory Reform Orders (RRO) should be extended to allow the implementation of 
simplification measures and uncontroversial Law Commission reports?” It would have 
been helpful if accompanying this question some information had been set out outlining 
not only the potential benefits but also the potential costs or adverse effects of this 
proposal. “Is it desirable that all RROs should receive the same level of scrutiny, regardless 
of size or complexity?” was criticised by the Professional Contractors Group (PCG) in its 
submission as a leading question. The PCG made the point that all RROs should be 
thoroughly scrutinised and that it was unacceptable for RROs to be “nodded through”. It 
also suggested that simple RROs should be subjected to thorough scrutiny and the more 
complex ones should be subjected to even greater scrutiny.  A comment that we endorse. 

31. Secondly, the document was very short on specifics. For example, the document did 
not identify any specific regulations that would be repealed or amended under the revised 
procedure that could not already be amended under the existing provisions.  

32. Thirdly, the consultation document contained an ambiguity about the Government’s 
proposals for RIAs. The text was unclear as to whether the Government was consulting on 
a proposal to replace the current requirement for detailed analysis of costs and savings with 
some general assessment of the wider benefits, which would have been be in line with the 
position that it was promoting last year, or whether it was actually consulting on a proposal 
to add a more general assessment of the wider effects to the current detailed analysis.   
When we questioned the Minister about this, he said he too was surprised when he saw this 
and had also misread the proposal in the same way. He added that “we are not doing it 
instead of, I think we have plans to do it as well as.”14  We welcome this clarification. We 
also note that a number of the consultees underlined the case for the Government 
providing detailed costs and benefits of various options.15   

33. Fourthly, a number of the responses, especially those from businesses and trading 
associations, focused on the Hampton report proposals almost exclusively and supplied 
little if any detailed comment on the Government’s specific proposals to widen the scope 
and power of the 2001 Act. This is not to criticise the individual submissions, but to simply 
point out that by requesting responses on specific proposals covering law reform and 
separate proposals relating to regulators the responses were always likely to be skewed one 
way or the other. In its submission, the Institute of Chartered Accountants (England and 
Wales) (ICAEW) made the compelling point that the consultation should have been 
presented as a major Law Reform Bill, not a Regulatory Reform Bill, and that the 
Department for Constitutional Affairs (DCA) and not BRE should have undertaken the 
consultation. ICAEW expressed concern that DCA would have produced a different list of 
consultees, those more familiar with law reform. ICAEW concluded that the Government 
should either restrict the powers to regulatory reform or pursue its wide law making 

 
14 Q52 

15 It was pointed out that all options should be properly costed and close monitoring would allow comparisons to be 
made with the original RIA in order to establish validity of original RIA.  
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powers, but only through the DCA following a major consultation and a Law Reform Bill. 
We believe that the ICA also makes a compelling point. 

34. Finally, the consultation document did not make clear how the provisions of the Bill 
would fit in with the similar provisions in Part 31 of the Company Law Reform Bill [HL] 
which provides for a general power to reform company law by order.  

35. As regards the summary, although we welcomed its publication, we were surprised that 
the Cabinet Office did not deal point by point with the various points made by consultees, 
especially those that raised clear concerns. Instead of what would have been a more 
forensic approach, the Cabinet Office produced a general outline summary. While we 
recognise that the Government’s brief summary could not cover all arguments, we 
nevertheless noted that the summary seemed disproportionately to highlight those 
submissions that provided strong support for the Department’s proposals while giving 
much less attention to the reservations and concerns found in less favourable submissions. 
For example, the BRE’s summary found space to even include quoted extracts from the 
highly supportive submission from the BR Taskforce, which has links with BRE, but 
seemed to find no space for the important concerns raised by the Law Society, ICA and the 
Advertising Authority.  We are concerned that the BRE has published only its summary of 
the responses, but has not published the individual responses. Given the range of views 
expressed in the consultation submissions, and in the interests of completeness, we 
consider that the individual submissions be published on the BRE website alongside its 
brief summary.  We recommend accordingly.  

3 Part 1 of the Bill  

Introduction 

36. It should be emphasised at the outset that – for reasons explained below – we have 
serious concerns that the Bill gives rise to a clear risk that neither the limitations on the 
procedure nor the periods for committee examination of draft orders will be adequate.  

37. This section of our report breaks down Part 1 into thematic topics rather than clause by 
clause analysis, making specific recommendations and highlighting specific issues for 
consideration according to the following themes:     

 Constitutional implications – streamlining of procedures 

 Controls in (and not in) Part 1 

 Controls on subject matter 

 Preliminary procedural hurdles 

 Parliamentary controls – general 

 Parliamentary controls - substance  

 Parliamentary controls - procedures 
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Constitutional implications – streamlining of procedures 

How the Bill increases Ministerial powers 

38. In general, Ministers have powers bestowed on them by Acts; each time a new power is 
bestowed, it needs to be passed in the same way as any other Act provision. That is affected 
in a constitutionally significant way by Part 1 of the Bill. In simplified outline, the main 
provisions of Part 1 empower any Minister by order to make provision amending, 
repealing or replacing any legislation, primary or secondary, for any purpose, and to 
reform the common law to implement Law Commission recommendations. In summary, 
therefore, that Part, in providing mechanisms for streamlining legislative procedures, 
strengthens the powers of Ministers – whichever party is in office - in relation to other 
Members of Parliament. It does do so by giving Ministers a concurrent general power to 
legislate without the constraints that primary legislation normally imposes; in particular, 
the need to fit Bills into the parliamentary timetable, the existence of standing committee 
and report stages in both Houses and the discipline arising from the Commons scope 
doctrine.16 As each of those constraints can be overturned if Part 1 of the Bill is enacted and 
powers under it are widely used, it follows that examination is needed as to whether Part 1 
is acceptable in principle, and  as to whether the constraints against its use for ill considered 
or at worst oppressive legislation are satisfactory.  

Existing forms of streamlining 

39. Before turning to the specific streamlining measures in this Bill, consideration needs to 
be given to other existing legislative examples of where Ministers can legislate without the 
constraints that primary legislation normally imposes, in order to form a view on the 
extent to which the Bill can be considered evolutionary or radical. There are three main 
existing forms of streamlining – ‘Henry VIII’ provisions, certain provisions of the 
European Communities Act 1972 and the powers granted under the Regulatory Reform 
Act 2001: 

 Individual Acts of Parliament will not infrequently contain “Henry VIII clauses” as 
they are commonly known. Such provisions give the Executive power to amend the 
substantive provisions of the Act itself by subordinate legislation, and are not 
restricted to making only new law within more or less narrowly defined limits set 
out in the “parent Act” . As an example 20 years old, the Building Societies Act 

 
16 There is a rough constitutional symmetry in the balance between the inconvenience of current constraints to a 

government programme and the fact that Governments are regularly voted into office with an absolute House of 
Commons majority but on the basis of a minority of votes cast. Thus: 

• first, the need to fit Bills into the Parliamentary timetable results first in the need for some co-operation between 
government and opposition parties, and secondly in some understanding between Commons and Lords: the 
interplay between the two Houses itself provides an inhibition against ill thought out legislation brought forward in 
haste. 

• secondly, during standing committee and report stages any amendment within the scope of a Bill can be put down 
and will be eligible for debate, without initiators being limited to Government; that results in the assumption that 
potentially difficult issues cannot be sidestepped – they have, or at least may have, to be faced before a Bill is 
passed. 

• thirdly, the Commons scope doctrine imposes a constraining decision on those introducing Bills – either they need to 
confine its area of operation, or they risk debate being sidetracked by the introduction of amendments in respect of 
areas that they have not considered at all. 
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1986 set out, in Schedule 8, the specific non-lending services that societies had the 
capacity to offer; Schedule 8 was amendable by statutory instrument under that Act 
but only within outer limits set out in the Schedule; in that way Members of 
Parliament were able to look at the power and think: is this a power we are happy 
to delegate to Ministers? The grant of such powers is now closely scrutinised by the 
House of Lords Delegated Powers and Regulatory Reform Committee on an 
individual basis; and the inhibition on excessive use is that such powers are 
generally subject specific. 

 The European Communities Act 1972 gives Ministers powers to legislate 
extensively by statutory instrument. Subject to inhibitions against taxation, 
retroaction, excess delegation and excess penalties, the statutory instruments made 
under the provisions of the Act, which can be negative or affirmative, can include 
any provision that might be included in primary legislation. The inhibition on 
abuse is that the power is limited to the implementation of measures already agreed 
in the European Community and dealing with connected matters. As those 
measures generally leave only limited discretion to member states, the options 
available to a UK Government, at the time the statutory instruments are made, are 
usually narrow and at times almost non-existent; 

 The Regulatory Reform Act 2001 provides a general power to reform primary 
legislation by statutory instrument, but subject to various limits and procedures 
which were identified in the Government’s review. Particular constraints arise 
from the need to cover burdens and activities, and the exclusion of burdens 
affecting only Government departments, as well as the super-affirmative 
procedures required for Regulatory Reform Orders (‘RROs’). Even so, at the time 
the 2001 Bill was debated an undertaking (which has no legal force) was given that 
RROs would not be used for controversial measures. It is common ground that the 
undertaking has been observed so far.  

Purpose of streamlining measures in Part 1 

40. The purpose of streamlining is explained succinctly in paragraph 5 of the Explanatory 
Notes to the Bill. That paragraph refers to the Government’s review of the 2001 Act and its 
conclusion that:  

the powers were too technical and limited, that the scope of RROs should be 
extended to deliver non-controversial proposals for simplification and that the whole 
process for delivering an RRO and subsequent scrutiny could be made more 
proportionate.  

Streamlining powers in Part 1 

41. Part 1 accordingly contains the following streamlining powers– 

 Clause 1 empowers Ministers to make orders for the purpose of reforming 
legislation, primary or secondary. It also empowers them to make orders to 
implement Law Commission recommendations, either exactly or with alterations. 
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 Clause 2 specifies that the orders can – save as qualified by the constraints 
described below – include any provision that might be included in primary 
legislation, including delegation of legislative powers. 

Streamlining mechanisms in Part 1 

42. It also contains the following streamlining mechanisms – 

 Clause 10 gives the Minister making the order the option to choose from negative, 
affirmative and super-affirmative procedure in respect of any such order. 

 Under negative procedure (clause 14) a draft is laid before Parliament and the 
order can be made unless within 40 days either House passes a resolution against it. 

 Under affirmative procedure (clause 15) a draft has to be laid before Parliament for 
at least 40 days and the order can be made after that if and only if each House has 
passed a resolution approving it. 

 Under super-affirmative procedure (clause 16) a draft has to be laid before 
Parliament for at least 60 days and the Minister making the order must have regard 
to any reports of relevant committees and any resolution of the House in respect of 
the draft, following which the order can be made if and only if each House has 
passed a resolution approving it. 

Summary of streamlining 

43. In summary, therefore, the novel streamlining features are as follows:  

 the constraints from RRO procedure in respect of burdens and activities are 
dropped, as is the block on amending and repealing provisions less than two years 
old;  

 the scope for legislative sub-delegation is added;17 and 

 the option of negative and affirmative procedures is included. 

Assessment of streamlining  

44. We conclude that these provisions alone are radical rather than evolutionary measures 
– a conclusion reinforced by the recent exchange at Prime Minister Questions between this 
Committee’s Chairman and the Prime Minister.18 The scope of what might be achieved 
under any of the procedures identified above, which previously would have needed 
primary legislation, is in terms of subject matter virtually unlimited. For example, orders 
could potentially cover the replacement of personal voting by postal/computerised voting 

 
17 Clause 4 of the Bill provides that a power to legislate conferred by an order under Part 1, if conferred on a Minister 

and not replicating an existing power, is limited to normal affirmative and negative statutory instrument procedure. 
There is however no constraint on the conferring of a power on an official body, an individual official, a private 
company or a private individual to legislate in a way that by-passes those procedures. 

18 HC Deb 11 January 2006 c284  
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or the replacement of ‘first past the post’ by some system of proportional representation.19 
Any comfort that measures taken, being secondary legislation, could not possibly 
contravene the Human Rights Act 1998 would be largely illusory: if those measures repeal 
or amend primary legislation or apply it with modifications they would, under the 1998 
Act, count as primary themselves. The House is accordingly bound to consider, as a first 
question, whether the radical shift of balance of power from Parliament to Ministers 
effected by Part 1 of the Bill is desirable in principle. The remainder of this section of the 
Report relates to specific limitations on the extent of that shift and therefore depends on 
the answer to that question not being a clear ‘no’. 

Controls in (and not in) Part 1 

Consideration of controls  

45. There are three different types of inhibitions in Part 1– subject matter, preliminary 
procedural hurdles and Parliamentary controls. The following paragraphs of this Report 
examine them at in turn, together with possibly relevant provisions which technically could 
have been included but have not been included (though something on the lines of those 
provisions could be included by amendment if Parliament so wishes). 

Controls on subject matter 

46. There are four specified areas of subject matter that fall automatically outside the range 
of what can be covered in a Part 1 order: 

 clause 5 prohibits orders in general from imposing new taxation or increasing it; 

 clause 6 limits the criminal penalties that can be imposed under an order;  

 clause 7 prohibits orders from authorising novel forcible entry, search, seizure and 
evidence compulsion powers; and 

 clauses 8 and 9 contain restrictions in respect of devolved matters.  

Expected Ministerial undertaking 

47. It is highly likely that the more general inhibition intended is a legally unenforceable 
one against using order procedure to enact ‘highly controversial’ measures – an inhibition 
that does not appear in the Bill but was stated by the Minister introducing the Bill (in his 
evidence session with the Committee)20 as planned to be the subject of an undertaking. In 
respect of that undertaking, he relied on a similar assumption to that relied on by Lord 
Falconer when referring to ‘controversial’ measures and why they were not excluded in 

 
19 It is of course possible, if the undertaking not to enact controversial measures given in 2001 had been ignored, that 

some such measures might have been shoehorned into burden/activity reform, thus generating super-affirmative 
procedure. The question whether they would then have been accepted by a court as genuinely within powers was 
never tested, but it is clear that the burden/activity concept has been seen as a significant constraint on powers. 
There are – as in 2001 -a number of opinions a Minister needs to form before making such orders, but those are 
subjective and limited only by judicial review – see below. 

20 Q23 
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terms from the Bill that became the Regulatory Reform Act 2001: that highly controversial 
measures are like elephants – easy to identify but impossible to define. Whether that 
argument remains apt in the case of this Bill calls for further consideration by the House. 

2001 Act inhibitions  

48. It first should be pointed out that the 2001 Act was limited in scope to reforming 
legislation imposing burdens in relation to activities, and that burdens only affecting the 
Government could not be reformed. Here, however, there is no such inhibition; subject to 
respect for devolved legislatures and the inhibitions on penalties, taxation and entry etc. 
powers, the potential scope of orders is unlimited. 

A potential precedent - limits on powers of Scottish Parliament 

49. It is relevant here, for illustrative purposes, to consider limits on the legislative powers 
given to the Scottish Parliament. Some power limits were subject specific – e.g. intellectual 
property – on the ground that there could not sensibly be different internal regimes in 
different territories. Others powers however were excluded because they were judged to 
exceed the degree of legislative independence which formed the basis of the devolution 
settlement. The Scotland Act 1998 contains a number of such limits on the powers of the 
Scottish Parliament and Executive. It can be seen, for example, from section 29 of that Act 
and Schedules 4 and Schedule 5 to it, that (subject in some cases to specific exceptions) - 

 the Scottish Parliament and Executive cannot enact provisions incompatible with 
the ECHR or modify the Human Rights Act 1998; 

 they cannot enact provisions incompatible with European Community law or 
modify the pivotal provisions of the European Communities Act 1972; 

 they cannot legislate in respect of the Crown; 

 they cannot legislate in respect of Parliament; 

 they cannot legislate in respect of the Union of Scotland and England; 

 they cannot legislate in respect of the senior Scottish courts; 

 they cannot legislate in respect of the registration and funding of political parties; 

 they cannot legislate in respect of international relations; 

 they cannot legislate in respect of the civil service; 

 they cannot legislate in respect of defence;  

 they cannot legislate in respect of treason. 

Possibility of adding reservations on subject matter 

50. It would clearly be possible, by a series of exclusions which go well beyond the few 
specifically mentioned within Part 1 of the Bill, to reserve specified areas of legislative 
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competence to primary legislation, and to keep them away from the proposed concurrent 
legislative power of individual Ministers. Such exclusions would not need to replicate the 
Scottish Parliament ones. In 2001, Lord Falconer avowed that he would be happy for RRO 
powers to be vested in Ministers of a government of a different political colour from the 
current one21; however, in the light of the radical extension of powers now proposed and in 
particular the absence of any outer limit on subject matter, the question of amending the 
Bill to specify at least some limits needs to be considered.  Reservation could largely be 
achieved by the insertion of a new clause in the ‘restrictions’ area of Part 1 (clauses 4 to 7) 
to introduce a Schedule of ‘off limits’ areas. If it were desired to include a tightening of the 
power of legislative delegation, amendment of clause 4 would also be called for. We invite 
the House to consider whether the Part 1 of the Bill should be amended to reserve 
further specified areas from the scope of the new powers (and, if so, to identify the areas 
to be reserved).  

Preliminary procedural hurdles 

Consultation 

51. The first procedural hurdle (under clause 11) is that of preliminary consultation of 
those affected, and that is parallel to the control in the 2001 Act and remains apt. 

Explanatory document 

52. Clause 12, which needs to be considered with clauses 3 and 13(1) and (2), specifies the 
explanatory document that has to be prepared for Parliament before an order is made. 
That document is likely to be of primary significance for consideration by the 
Parliamentary Committees charged with reporting on the draft orders laid under the 
proposed Act.   

Information to be included  

53. The document, which has to be laid with the draft order, has to contain the following: 

 an introduction and explanation of the order; 

 a statement whether the order is made for the purpose of legislative reform, 
implementing Law Commission recommendations or both; 

 where provision involves free standing reform (i.e. it goes beyond restating the law 
in different terms or implementing Law Commission recommendations), an 
explanation  why the Minister considers that:  

— the policy objective could not be satisfactorily secured by non-legislative means; 

— the effect of the provision is proportionate to the policy objective;  

— the provision, taken as a whole, strikes a fair balance between the public interest 
and the interests of any person adversely affected; 

 
21 Delegated Powers and Regulatory Reform Committee, Fifteenth Report of Session 1999-2000, HL61, para 35. 
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— the provision does not remove any necessary protection;  

— the provision does not unreasonably prevent any person from continuing to 
exercise any right or freedom; and 

— the provision simplifies legislation, modernises it, makes its overall effect less 
onerous, removes inconsistencies and/or removes anomalies (if and in so far as 
the Minister thinks it does so); 

 where provision restates the law in different terms, an explanation why the 
Minister considers that the provision would make the law more accessible or more 
easily understood; 

 where provision implements a Law Commission recommendation – 

— an identification of the recommendation; 

— an identification of the manner in which the provision implements it; and 

— details of and reasons for any deviation from the recommendation; 

 to the appropriate extent, a prediction of savings and costs and other benefits and 
disadvantages; 

 an identification and explanation of any powers to legislate delegated by the order 
and their procedural requirements (if but only if the powers are conferred on 
Ministers they have to be either standard affirmative or negative unless they 
replicate a previous provision); 

 details of any consultation, representations and changes in consequence; and 

 a recommendation (with reasons) as to whether negative, affirmative or super-
affirmative procedure is to apply for consideration of the order.     

Possibility of legal challenge on the basis of tests in Part 1 

54. It can be seen that some of the requirements on the Minister when making his 
explanatory statement simply call for factual detail, and compliance is straightforward and 
easily tested. Other requirements call for a statement of views the Minister has formed, 
which themselves (clause 3) are an essential precondition of the making of the order. The 
rationality of those views is capable of being the subject of judicial review – not on the basis 
(which Parliament might apply) of whether the judge would have formed the same or 
different views but on the basis of whether they were within the range of views that a 
Minister acting reasonably might have formed. As in the case of any current RRO, a 
challenger would normally have an uphill struggle in demonstrating that a Minister had 
acted irrationally, particularly if the Committee had recommended the appropriateness of 
the order. 
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Possibility of adding controversy and/or appropriateness test 

55. Given the generality of the terms in which the tests are expressed, and that fact that they 
are matters for the Minister to consider, there is no doubt that some type of controversy or 
appropriateness test could be fitted into the Bill without significantly altering the purpose 
or structure of the Bill. For example, clause 3 and clause 12 could between them be 
amended to require the Minister, before commencing the procedure to make the order, to 
form the view that the policy objective intended to be secured was not a significantly 
controversial one and that the subject matter was appropriate for Part 1 procedure; the 
Minister could also be required to retain that view in the light of consultation; and to give 
reasons in the explanatory statement for why the Minister formed and retained that view.  
However, we do not favour that as a solution. It seems to us that this would involve passing 
to the courts the task of forming judgments about the outer edges of what is essentially 
political. There are other and more appropriate ways of reducing reliance on an 
unenforceable undertaking – i.e. an express reservation of subject matter (see above) and 
strengthening of Committee and parliamentary controls and procedures (see below).  

Parliamentary controls - general 

Choice of procedures 

56. Under the terms of the Bill as introduced, when an order is proposed, the initial choice 
between negative, affirmative and super-affirmative procedure will be a matter for the 
Minister introducing the order – see clause 10. The Bill additionally provides for 
Parliament itself to change the procedure recommended by the Minister (clause 13). The 
way this works is as follows. 

 If the Minister recommends super-affirmative procedure that is that.  

 If the Minister recommends affirmative resolution procedure, the 
recommendation becomes a statutory fact at the end of a 21 day period unless 
beforehand either House has resolved that super-affirmative procedure applies, in 
which case super-affirmative procedure applies. 

 If the Minister recommends negative resolution procedure, the recommendation 
becomes a statutory fact at the end of the 21 day period unless beforehand either 
House has resolved that affirmative or super-affirmative procedure applies, in 
which case the procedure resolved on applies;  

 a resolution of either House is achieved by – 

— a vote of the House in question; or 

— a recommendation of a committee charged with reporting on the order, in 
a case where the House in question has not rejected the committee’s 
recommendation within the period in question.  

Two issues arise here – substance and procedure. Suggestions for reinforcement of 
Parliamentary control are made in relation to both. 
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Parliamentary controls - substance 

Limits on control powers 

57. On substance, the scope for Ministers to enact radical measures by reduced procedures 
is constrained by the possibility of a vote of either House or even a Committee 
recommendation to go for a fuller procedure. However, there are two significant absences 
– i.e. first, there is no scope for a resolution that a measure is not appropriate for Part 1 
procedure at all; and secondly there is no scope for any committee of either House to insist 
on the making of amendments. These are considered in turn.  

Possibility of veto 

58. The Bill includes provision for either House (either as a whole House or via committee 
procedure) to vary the procedure from the one recommended by the introducing Minister 
to a higher level of scrutiny, provided this is done within the first 21 days of the order being 
laid. This could be strengthened - without overturning the purpose or structure of the Bill - 
to make it possible to provide for a veto, similarly achievable, during the same period. We 
should also note that although the 2001 Act inhibits altering a RRO within 2 years, there is 
no such inhibition in the Bill. It might make sense to apply a 2 year moratorium to inhibit 
introduction, following a veto, of an Order aiming for substantially the same effect as one 
rejected. That would, in effect, give the House the opportunity of overturning a Minister’s 
decision to go for order procedure rather than introduce a Bill. Given the very wide powers 
granted to Ministers, the expressed intention to grant an undertaking not to abuse the 
system and the difficulty, indicated above, of putting a controversy or appropriateness test 
on the face of the Bill, there appears to be no good reason why a veto should not be written 
into the Bill, together with a constraint on re-introducing the substance of the order 
(otherwise than as a Bill) in the next two years. In practice, it would not subject Ministers 
to constraints beyond those which they have been respecting to date and have indicated 
that they plan to respect in the future, and at the same time it would create a 
straightforwardly enforceable protection against abuse.  

59. We recommend that Part 1 of the Bill should be amended to provide scope for an 
effective veto, on the following basis: 

 first, during the preliminary period for procedural consideration, it should be 
possible -  

for either House of Parliament by resolution, or  

for the relevant committee of either House charged with reporting on the order 
by recommendation (if not rejected by House resolution),  

not only to vary the Minister’s recommended procedure on a given draft order, but 
also to determine that the Part 1 procedure should not apply to it at all; 

 secondly, if that determination has been made, no further draft order to the same 
effect (or to the same effect but for modifications) should be laid within two years of 
the determination date. 
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Possibility of amendment 

60. The question of whether a committee should have power to insist on amendments 
being made to the draft order is more complicated. In our view, such a power could go 
some way to compensate for the loss – in so far as Part 1 procedure replaces primary 
legislation – of standing committee and report stages. As the Bill stands, there is no scope 
for amendment at all in relation to negative and affirmative instruments, while the position 
in relation to super-affirmatives is that, at any time during the 60 day period, either House 
can resolve on changes or the responsible committee of either House can recommend 
them. If such a recommendation were made, the Minister would have to have regard to 
those changes, which means that proposed amendments must be actively considered and 
rejection of the proposals must be reasoned, but the Minister is legally free not to adopt 
them. At first glance that may seem reasonable, given the answerability of the Minister in 
court for the instrument as finally made and the fact that the two Houses may reach 
different conclusions. However, it has to be remembered that what is being considered is a 
draft, and it is always open to the Minister – if any recommendation to amend is wholly 
unacceptable to him or her – to choose to proceed with the matter by primary legislation. 
In other words, if both Houses, in relation to a given instrument, were to recommend the 
same amendments (whether by committee or by resolution), it ought to be possible to 
reinforce the powers of both Houses by requiring the Minister not to lay the order unless it 
incorporated the amendments. That could be achieved by preserving the right of either 
House and/or its responsible Committee to require a change to super-affirmative 
procedure (in an instrument with a lesser procedure offered by the relevant Minister) and 
by some amendment to clause 16 (and presumably a possible co-ordination procedure 
built into the standing orders of the relevant parliamentary committees of either House). 
We invite the House to consider whether - in the case of super-affirmative instruments 
(however introduced by the relevant Minister) - the Houses or their committees should 
have their power of suggesting amendments reinforced by a provision to the effect that, 
if the amendments were agreed by both Houses, the Minister would either have to take 
the amendments on or discontinue his proposal to legislate by order.  
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Parliamentary controls - procedure 

Procedural details 

61. The Bill specifies timing constraints on Parliamentary procedures according to the 
following table: 

Table 3 - Timing  

Date22 Significance 

X Draft Order laid 

X+21 Time limit for either House (or its responsible committee) to decide not 
to follow the Minister’s recommended procedure. 

Time limit for either House to resolve that a negative draft order should 
not be made, failing which order can be made by the Minister  

Exhaustion of period for laying a negative or affirmative draft order  

X+ 40 

Start of period (no end specified) in which a resolution of both Houses 
can approve an affirmative draft order, in which case order can be made  

Time limit, in the case of a super-affirmative draft order, for either House 
to make a resolution (or for its responsible committee to make a 
recommendation) in relation to a super-affirmative order and ensure that 
the Minister takes it into account, and for anyone to make representations 
that similarly will have to be taken into account 

Exhaustion of period for laying a super-affirmative procedure draft order 

X+ 60 

Start of period (no end specified) in which procedure for making a super-
affirmative order can be made; this requires the Minister to lay a 
document specifying details of any representations, and (if there are 
proposed revisions to the draft order originally laid) those revisions, 
following which a resolution of both Houses can approve the draft in its 
latest form; the order can be made once the draft has been so approved. 

Rationale for range of time limits 

62. We appreciate that the range of time limits set out in Part 1 of the Bill has an 
underlying rationale, relating to the differences in procedure and decisions to be made. The 
21 day period (presumably derived from the convention that no statutory instrument will 

 
22 In calculating time in relation to the 21, 40 and 60 day limits no account is to be taken of any time during which 

Parliament is dissolved or prorogued or adjourned for more than 4 days (clause 17). 
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normally be brought into effect less than 21 days after being laid before Parliament)23 is 
purely to decide on appropriateness for procedure. The 40 day period (the standard period 
set out in the Statutory Instruments Act 1946) is to deal with comments on merits of orders 
where there is no scope for amendment by the Committee, and the 60 day period 
(reflecting the current RRO procedures) is to deal with orders where there is some scope 
for amendments by the Committee. Thus a simple merger of the 21 and 40 day periods 
into a single 40 day period in relation to a draft order suggested (and ultimately accepted) 
as negative would leave no time for the House to vote against the order after the 
establishment of the order as negative had crystallised. So we accept that a straight merger 
of all the periods would not alone be a realistic option.     

Partial reduction in scrutiny periods 

63. We note nonetheless that that two of the periods for committee consideration are 
significantly less than is now available for consideration of RROs (60 days on the face of the 
2001 Act). That reduction in the time for Parliamentary scrutiny appears to arise at least in 
part from the unfounded belief that existing Parliamentary procedures – rather than 
failures of Government in identifying and bringing forward proposals – have been the 
cause of the relatively small number of RROs made so far. It is important that any 
committee charged with responsibility for scrutinising Part 1 orders should retain the 
ability to carry out the tasks it needs to in order to report to the House on the basis of 
informed conclusions; it may need not only to scrutinise the text and consultation 
responses, but also to formulate questions to the relevant Department, allow it time to 
provide considered replies, arrange any oral evidence sessions needed and consider the 
outcome of those sessions before drafting and approving its report. Under current 
procedures this leaves very few days, if any, of the existing 60 day period, and we note with 
interest that the Cabinet Office Website states that it requires 90 days in which to assess 
practical proposals for regulatory simplification that are submitted by ‘business, the 
voluntary and community sectors, public sector front line staff and any of their 
representatives’. 

Risks involved in fast tracking 

64. An example that the Government has used in justifying fast tracking is the Regulatory 
Reform (Museum of London)(Location of Premises) Order 2004, which they regard as an 
order that did not need the full range of RRO scrutiny. We consider that the example, as 
scrutinised by the previous Committee, appears, if anything, to prove the contrary. In fact, 
the Museum of London Order was found to contain errors in both the evidence offered by 
the Minister in relation to the figures provided in the Regulatory Impact Assessment and in 
the way in which the Department provided information about the bodies consulted. In 
addition to providing the usual reports on the proposal and draft order, our predecessor 
Committee also produced a special report on the Order.24 This illustrates the point that 
even seemingly straightforward orders require detailed scrutiny. Even if there are suitable 
cases for fast tracking, it seems at present unlikely that they will be so insignificant as to 

 
23 See Statutory Instrument Practice, Office of Public Sector Information 

24 Second Special Report from the Regulatory Reform Committee, Session 2003-04, HC818 
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make (the 40 day) negative procedure appropriate. It therefore seems at least feasible that 
the responsible committee will use the initial 21 day period to recommend super-
affirmative procedure for all orders, simply to ensure maximum control. Finally, the range 
of measures that now might be offered for consideration is virtually unlimited, and could 
cover wholesale reform of the law in any sector; even with a 60 day period there is a risk 
that responsible Committees might be overwhelmed either by specific orders or by the 
quantity coming through at the same time.  

Three possible solutions 

65. While we recognise the pressure on Government to increase the pace of regulatory 
reform, we are equally mindful of the need to balance this with effective scrutiny of 
individual proposals. We are not persuaded that Parliamentary Committees charged with 
reporting on proposals and draft orders should, as a matter of routine, be expected to 
report to either House on the final versions in considerably less time than the Better 
Regulation Executive needs when assessing an initial proposal. We recommend that the 
Bill should be amended to reinforce Parliamentary procedures in relation to Part 1 
orders, so as to reduce the risk of effective scrutiny being by-passed. We offer three 
options (mutually exclusive in structural terms), in ascending order of preference, for 
consideration by the House. The first option is closest to the current text of the Bill, the 
second goes further and the third further still.  But none of them fundamentally alters 
the Bill and none of them extends the scrutiny period beyond what the Cabinet Office 
states that it needs itself.  

First option – maintenance of full range of procedures and time limits 
(lengthened in one case), with scope for extension 

66. As a starting point, it should be appreciated that the limit of 21 days to decide not to 
follow Ministers’ recommended procedure appears particularly artificial. All that is needed 
at the end of the initial time limit is sufficient time, before the expiry of the 40 day period, 
for a vote of either House (with a debate if necessary) that a negative procedure instrument 
should not be made. The Committee considers that 10 days should be sufficient for that, 
and it would change the 21 day limit into a more realistic 30 day limit.  

67. To deal with the risk of the responsible committee being overwhelmed, that alteration 
could be reinforced by enabling either House by resolution or committee recommendation 
(not rejected by resolution), before the end of the 30 day period, to re-start the clock by 
adding a maximum of 30 days to each limit (i.e. the 30 becoming 60, the 40 becoming 70 
and the 60 becoming 90). That would need amendment to clauses 14 to 16 but should be 
manageable in drafting terms and could be reconciled with the recommendation above for 
a House veto and with our suggestion of mandatory amendments where agreed by both 
Houses. We invite the House, as a first option, to consider amending Part 1 –  

 to change the 21 day time limit (for not following the Minister’s recommended 
procedure ) into a 30 day time limit, and then – 

 to provide that the parliamentary time limits for consideration of a Part 1 order 
should be adjustable upwards, with a maximum adjustment of 30 days, on – 
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a resolution of either House, or  

a recommendation of the responsible committee of either House (not rejected by 
such a resolution). 

Second option – removing negative procedure and merging time limits, 
with scope for extension 

68. If, on the other hand, the option of negative orders were removed, it could be far easier 
to simplify and strengthen control by merging periods. The choice that the Bill presents 
between affirmative and super-affirmative procedures is – as the Bill stands – realistically a 
choice between an instrument with or without scope for amendment; the decision to 
choose one procedure over the other is likely to be best made by the responsible committee 
once it has formed a view that amendments are desirable – i.e. toward the end of a 60 day 
scrutiny period.  

69. On that basis, scrutiny could be preserved by having an automatic 60 day period for 
choosing between affirmative and super-affirmative procedure (with the same period for 
exercising the veto recommended above25 and the amendment power suggested above), 
again with the option of an extension of a maximum of 30 days to reduce the risk of 
insufficient time where orders are particularly complex or numerous. Again that should be 
manageable in drafting terms.  

70. This option would more closely resemble the 2001 Act position by retaining at least a 
60 day period for scrutiny, which in our view is the minimal period that we consider 
necessary for parliamentary scrutiny of such orders, and it should be noted from the 
debates on the 1994 and 2001 Acts that the choice of 60 over 40 days’ scrutiny was a 
conscious decision of Parliament (see Appendix 2).  

71. We invite the House to consider, as a second option providing for stronger 
reinforcement of Parliamentary control, amending Part 1 – 

 to remove the option of negative procedure,  

 to merge all time limits into a 60 day limit both for scrutiny and for either House 
not to follow the Minister’s recommended procedure, and also  

 to provide that the Parliamentary time limits for consideration of a Part 1 order 
should be adjustable upwards, with a maximum adjustment of 30 days, on  

a resolution of either House, or  

a recommendation of the responsible committee of either House (not rejected by 
such a resolution). 

 
25 The fact that affirmative and super-affirmative procedure will automatically call for a vote in the House does not 

make a veto superfluous in this case. The difference is that it would be an option for recommendation by the 
responsible Committee of either House within the relevant period (unless the Committee's recommendation were 
rejected by a resolution from that House in the same period), and a significant factor would be whether the order 
was appropriate for Committee as opposed to Bill procedure. In contrast, the eventual vote needed to make an 
order in the form of the draft would be expected to depend far more on the perceived desirability, on balance, of 
the policy underlying the order. 
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Third option – removing negative procedure, introducing a default super-
affirmative provision and merging time limits with scope for extension  

72. A more radical possibility – and closer still to the 2001 Act position – is to have a 
default rule26 of super-affirmative procedure – with the option within a standard 60 day 
procedure for either House by resolution (or the responsible Committee of either House by 
recommendation unless rejected by resolution) to turn the order into an affirmative one in 
a simple case, or – at the other end of the scale – to exercise the power of veto 
recommended above or the power of amendment suggested above. Again there should be 
the option of an extension of a maximum of 30 days to reduce the risk of insufficient time 
where orders are particularly complex or numerous. Introduction of a default rule would 
probably call for more extensive amendment than the previous two options but ought still 
to be manageable, and the particular argument in favour is that the new powers planned to 
be granted to Government are so wide that any shift from fuller scrutiny ought always to 
require a conscious decision.  

73. We invite the House to consider, as a third option providing for still stronger 
reinforcement of Parliamentary control, amending Part 1 – 

 to delete the negative option,  

 to introduce a default rule of super-affirmative procedure,  

 to merge all time limits into a 60 day limit (both for scrutiny and for either 
House not to follow  the default procedure), and also  

 to provide that the Parliamentary time limits for consideration of a Part 1 order 
should be adjustable upwards, with a maximum adjustment of 30 days, on - 

a resolution of either House, or  

a recommendation of the responsible committee of either House (not rejected 
by such a resolution). 

Overall conclusions on text of Part 1  

74. We have considered Part 1 of the Bill from the perspective of our current 
responsibilities and, while we expect that other Committees with different terms of 
reference may also wish to comment on particular constitutional and procedural aspects of 
the Bill, we share the Government’s overall objective of wishing to remove the burden of 
unnecessary regulation. Nonetheless, we observe that the recommendations and issues for 
consideration highlighted above arise as a result of the Government’s assessment that 
streamlining legislative procedure is of major importance and that constraints can be left to 
be covered by the relevant Minister’s undertaking. The Cabinet Office’s Final Regulatory 
Impact Assessment in effect addresses four possibilities: doing nothing; altering 
parliamentary procedures alone; adding extras to the 2001 Act; and providing for 
radical change by conferring on Ministers a power with no outer limit on coverage, as 

 
26 The expression ‘default rule’ means a rule which the Bill would apply automatically, but with provision for alteration 

in an individual case by a method also specified in the Bill. 
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in Part 1 of the Bill. In summary, this Special Report offers for consideration a fifth 
possibility:  leaving the outer limit on coverage unspecified while identifying areas that 
should be off limits,  as not appropriate for delegated legislation, and also tightening 
aspects of Parliamentary control. All of the recommendations and issues highlighted 
for consideration in this section identify ways in which the Bill can be amended at 
Committee and/or Report Stage in a way that ought to be manageable if the principle of 
the Bill is accepted by the House. 

4 Matters for the House 

Implications for Standing Orders  

75. The Bill envisages (though it does not expressly require) a two stage procedure – i.e. a 
first stage scrutiny period of the proposal and a second stage scrutiny of the draft order. 
The Bill is not explicit as to the full range of tests that the relevant committee needs to do in 
order for the second stage to be carried out most effectively. In respect of RROs. these 
details are set out in S.O. No. 141. While any revision of standing orders is a matter that 
will depend on the final outcome of the Bill, we have outlined some of the areas that the 
House may wish to consider.  

Revisions to Standing Order No.141 

76. S.O. No.141 governs much of the work of our Committee and will need to be revised to 
reflect the dramatic changes to the working of our committee or, more accurately, our 
successor committee that will occur if the Bill is approved in its original form. For example, 
the Bill is likely to cause a significant increase in the volume, complexity and variety of 
future orders while simultaneously reducing the period for available for parliamentary 
scrutiny.   

Scrutiny criteria 

77. In revising the standing orders, the House would need to carefully consider revising the 
tests that the Committee will apply when scrutinising each proposal. Currently, under S.O. 
No. 141(6) we may report to the House on any matter arising from our consideration of 
regulatory reform proposals and draft orders. And in reporting on a proposal for a 
Regulatory Reform Order, we are required to assess each proposal against fourteen criteria. 
Under the Bill, as presented, three of these tests (b, k and i) will be redundant.  The House 
may wish to consider whether replacements tests are necessary. We believe there is a case 
for requiring the Committee in addition to the recommendations above, to assess the 
validity, in respect of any proposed draft order, of any preconditions that are set out in the 
eventual Act which are not already covered by the remaining tests. We recommend that 
the Standing Orders be amended to require the responsible Committee to assess the 
validity, in relation to any order, of any new preconditions (for example  the first 
precondition: that the policy objective could not be satisfactorily secured by non-
legislative means). 
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Inquiries and the Better Regulation Agenda  

78. We also envisage that our successor Committee’s remit should be extended in order to 
scrutinise more widely the Government’s progress in implementing the better regulation 
agenda. The Leader of the House indicated in correspondence that there was interest in 
widening the terms of our committee to cover the wider better regulation agenda.27  As 
noted above, our current remit only allows us to report on proposals and orders and 
matters arising there from. The terms of reference for considering orders and undertaking 
enquiries related to the better regulation agenda would need to be radically revised to 
reflect the changed demands on the committee. In order to undertake inquiries into 
regulation more generally, we recommend that the Standing Orders of any successor 
committee also include the same powers as those granted to departmental select 
committees under S.O. No. 152.   

Second stage of each order – floor of the House 

79. Given the wide range of draft legislation that may be considered under Part 1 of the 
Bill, and in view of our recommendation above that a veto power be provided, it may be 
important to give the committee charged with reporting on any draft order the flexibility 
under its own procedures to decide on the subsequent procedures covering approval (or 
otherwise) of a draft order on the floor of the House,. Otherwise we foresee a possibility 
that a power of veto exercisable by the relevant committee, if included in the Bill, will be 
used on orders that appear to be politically significant so as to reduce the risk of inadequate 
time being arranged for debate.  We accordingly invite the House to consider whether, on 
any revision of Standing Orders consequent on the passing of this Bill, there should be 
included a power for the relevant committee to require a debate on the floor of the House 
prior to a vote to approve a draft order.   

Revisions to Standing Order No. 18 

80. The procedure for handling orders, as set out in S.O. No. 18, will need to be 
substantively revised. There are two areas that we wish to draw special attention to. 

Appropriate for Delegated legislation 

81. We recommend that the relevant Committee be able to recommend that no further 
draft order to the same effect (or to the same effect but for modifications) should be 
laid within two years. 28 In our view, it is essential that the Standing Orders reflects this 
provision so that the committee has power to indicate its view on the merits of an order 
i.e. as to whether an order should be made or not and – in the case of a super-
affirmative – whether it should be amended.    

 
27 Ev 17 

28  This is particularly needed in a case where the veto power recommended above is not exercised. According to the 
recommendation, the veto would bring in the two year moratorium as a matter of automatic consequence. 
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Debate 

82. We also recommend that the current provision, as set out in S.O. No. 18(1)(b), that 
allows us to trigger a debate on the motion to approve the order be retained and 
supplemented by a further provision to allow the relevant successor committee to 
require a debate to be held, if (in the committee’s view) a draft order is of sufficient 
political or legal importance.  

83. This change is necessary in order to correct an inherent contradiction within the 
Government’s proposals. As proposed, a debate on an order would be automatically 
arranged, for orders subject to the affirmative procedure, which of the three procedures on 
offer (negative, affirmative and super-affirmative) is the procedure that nominally provides 
the medium level of scrutiny. However, for those orders deemed by the Minister to warrant 
the highest level of scrutiny applied to orders, the super-affirmative procedure, it would be 
rare for debates to held.. Therefore, under the proposals, a debate on a politically and 
legally important order could potentially be avoided simply by the Minister recommending 
the super-affirmative procedure be applied. Unless there is a division in the relevant 
Committee, there will be not required debate. It is perverse that the most controversial 
orders following the highest level of scrutiny might not produce an opportunity for a 
debate, when this would be automatically required for some less important draft orders. 
The position becomes even more unsustainable if (as is possible) a committee unanimously 
agrees that an order should be approved but also believes that the House should be given 
an opportunity to debate the order29. Under these circumstances, the Committee would 
have to contrive an artificial division in Committee in order to trigger an automatic debate 
in the House. The alternative is to simply rely on the goodwill of the government to agree 
to arrange a debate, as happened with the Fire Safety Order. Either option is unacceptable.  

84. The revisions to the Standing Orders, as recommended, would in our view remove 
uncertainty and would enhance the power of the committee to scrutinise the draft 
orders while also providing an opportunity for other Members to debate the orders, 
regardless of whether they had been scrutinised under the super-affirmative procedure.  

Resources 

85. In addition to its work on the Bill, the Government is also boosting its capacity to 
increase the number of orders. For example, we note that the BRE is currently advertising 
to recruit 50 staff, all located in London and at all levels right up to director level, to work 
on its Better Regulation Agenda. The prospect is that when this extra capacity is combined 
with the increased scope and powers provided by the Bill, the number, variety and 
complexity of orders will rise dramatically.  A growing proportion of legislation may be 
made in the form of such orders, putting the scrutiny Committee under increasing 
pressure. The proposed cut in available time for Parliamentary scrutiny can only further 
exacerbate that pressure. We recommend that the resource implications of the eventual 
provisions of any Act for our successor committee be assessed at the earliest 
opportunity with a view to identifying how best the expected extra workload can be 
scrutinised effectively. 

 
29 For example, see Eleventh Report from the Regulatory Reform Committee, Session 2003-04, HC 684 
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SUMMARY OF RECOMMENDATIONS AND 
CONCLUSIONS 

1. We recommend that, as a matter of urgency, the Cabinet Office should 
retrospectively assess the estimates of costs and benefits that have previously been 
submitted to the House for each RRO with a view to establishing whether or not 
the estimated savings have been realised and that, if the savings cannot be 
validated, the Cabinet Office should investigate why and  suggest how the RIA 
process or the delivery of benefits itself could be improved. (Paragraph 25) 

2. We reaffirm the recommendation of our predecessor Committee that 
Departments should be assessed on their progress in removing unnecessary 
regulations and controls and not simply on their progress in simplifying 
measures. We recommend accordingly. (Paragraph 26) 

3. Given the range of views expressed in the consultation submissions, and in the 
interests of completeness, we consider that the individual submissions be 
published on the BRE website alongside its brief summary.  We recommend 
accordingly. (Paragraph 35) 

4. We invite the House to consider whether the Part 1 of the Bill should be amended 
to reserve further specified areas from the scope of the new powers (and, if so, to 
identify the areas to be reserved). (Paragraph 50) 

5. We recommend that Part 1 of the Bill should be amended to provide scope for an 
effective veto, on the following basis: 

first, during the preliminary period for procedural consideration, it should be 
possible -  

for either House of Parliament by resolution, or  

for the relevant committee of either House charged with reporting on 
the order by recommendation (if not rejected by House resolution),  

not only to vary the Minister’s recommended procedure on a given draft order, 
but also to determine that the Part 1 procedure should not apply to it at all; 

secondly, if that determination has been made, no further draft order to the same 
effect (or to the same effect but for modifications) should be laid within two years 
of the determination date. (Paragraph 59) 

6. We invite the House to consider whether - in the case of super-affirmative 
instruments (however introduced by the relevant Minister) - the Houses or their 
committees should have their power of suggesting amendments reinforced by a 
provision to the effect that, if the amendments were agreed by both Houses, the 
Minister would either have to take the amendments on or discontinue his 
proposal to legislate by order. (Paragraph 60) 
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7. We recommend that the Bill should be amended to reinforce Parliamentary 
procedures in relation to Part 1 orders, so as to reduce the risk of effective 
scrutiny being by-passed. We offer three options (mutually exclusive in structural 
terms), in ascending order of preference, for consideration by the House. The 
first option is closest to the current text of the Bill, the second goes further and 
the third further still.  But none of them fundamentally alters the Bill and none of 
them extends the scrutiny period beyond what the Cabinet Office states that it 
needs itself. (Paragraph 65) 

8. We invite the House, as a first option, to consider amending Part 1  

 to change the 21 day time limit (for not following the Minister’s recommended 
procedure) into a 30 day time limit, and then –  

 to provide that the parliamentary time limits for consideration of a Part 1 order 
should be adjustable upwards, with a maximum adjustment of 30 days, on – 

a resolution of either House, or  

a recommendation of the responsible committee of either House (not rejected 
by such a resolution). – (Paragraph 67) 

9. We invite the House to consider, as a second option providing for stronger 
reinforcement of Parliamentary control, amending Part 1 – 

 to remove the option of negative procedure,  

 to merge all time limits into a 60 day limit both for scrutiny and for either 
House not to follow the Minister’s recommended procedure, and also  

 to provide that the Parliamentary time limits for consideration of a Part 1 order 
should be adjustable upwards, with a maximum adjustment of 30 days, on  

a resolution of either House, or  

a recommendation of the responsible committee of either House (not rejected 
by such a resolution). – (Paragraph 71) 

10. We invite the House to consider, as a third option providing for still stronger 
reinforcement of Parliamentary control, amending Part 1 – 

 to delete the negative option,  

 to introduce a default rule of super-affirmative procedure,  

 to merge all time limits into a 60 day limit (both for scrutiny and for either 
House not to follow  the default procedure), and also  

 to provide that the Parliamentary time limits for consideration of a Part 1 order 
should be adjustable upwards, with a maximum adjustment of 30 days, on - 

a resolution of either House, or  
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a recommendation of the responsible committee of either House (not rejected 
by such a resolution). (Paragraph 73) 

11. The Cabinet Office’s Final Regulatory Impact Assessment in effect addresses four 
possibilities: doing nothing; altering parliamentary procedures alone; adding 
extras to the 2001 Act; and providing for radical change by conferring on 
Ministers a power with no outer limit on coverage, as in Part 1 of the Bill. In 
summary, this Special Report offers for consideration a fifth possibility:  leaving 
the outer limit on coverage unspecified while identifying areas that should be off 
limits, as not appropriate for delegated legislation, and also tightening aspects of 
Parliamentary control. All of the recommendations and issues highlighted for 
consideration in this section identify ways in which the Bill can be amended at 
Committee and/or Report Stage in a way that ought to be manageable if the 
principle of the Bill is accepted by the House. (Paragraph 74) 

12. We recommend that the Standing Orders be amended to require the responsible 
Committee to assess the validity, in relation to any order, of any new 
preconditions (for example the first precondition: that the policy objective could 
not be satisfactorily secured by non-legislative means). (Paragraph 77) 

13. In order to undertake inquiries into regulation more generally, we recommend 
that the Standing Orders of any successor committee also include the same 
powers as those granted to departmental select committees under S.O. No. 152. 
(Paragraph 78) 

14. We recommend that the relevant Committee be able to recommend that no 
further draft order to the same effect (or to the same effect but for modifications) 
should be laid within two years. In our view, it is essential that the Standing 
Orders reflects this provision so that the committee has power to indicate its view 
on the merits of an order i.e. as to whether an order should be made or not and – 
in the case of a super-affirmative – whether it should be amended. (Paragraph 81) 

15. We also recommend that the current provision, as set out in S.O. No. 18(1)(b), 
that allows us to trigger a debate on the motion to approve the order be retained 
and supplemented by a further provision to allow the relevant successor 
committee to require a debate to be held, if (in the committee’s view) a draft 
order is of sufficient political or legal importance (Paragraph 82) 

16. The revisions to the Standing Orders, as recommended, would in our view 
remove uncertainty and would enhance the power of the committee to scrutinise 
the draft orders while also providing an opportunity for other Members to debate 
the orders, regardless of whether they had been scrutinised under the super-
affirmative procedure. (Paragraph 84) 

17. We recommend that the resource implications of the eventual provisions of any 
Act for our successor committee be assessed at the earliest opportunity with a 
view to identifying how best the expected extra workload can be scrutinised 
effectively.(Paragraph 85) 
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Formal minutes 

Tuesday 31 January 2006 

Members present: 

Andrew Miller, in the Chair 

John Hemming 
Dr Doug Naysmith 
Bob Russell 

 Alison Seabeck 
Mr Andrew Slaughter 
Ms Angela C Smith 

The Committee deliberated. 

Draft Report [Legislative and Regulatory Reform Bill], proposed by the Chairman, brought 
up and read. 

Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1 to 84 read and agreed to. 

Resolved, That the Report be the First Special Report of the Committee to the House. 

Ordered, That the Chairman do make the Report to the House. 

Several papers were ordered to be appended to the Report. 

Ordered, That the Appendices to the Report be reported to the House. 

[Adjourned till a day and time to be fixed by the Chairman. 
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Appendix 1 

List of Made orders 

REGULATORY REFORM COMMITTEE 

Regulatory reform orders made, and proposed to be made, 
under the Regulatory Reform Act 2001 

 
All details should be correct as at 31 January 2006 
 
Regulatory reform orders made: (27) 
 
Regulatory Reform (Golden Jubilee Licensing) Order 2002 (S.I. 2002/1062) 
 
Regulatory Reform (Special Occasions Licensing) Order 2001 (S.I. 2001/3937) 
 
Regulatory Reform (Voluntary Aided Schools Liabilities and Funding) (England) Order 2002 (S.I. 2002/906) 
 
Regulatory Reform (Carer’s Allowance) Order 2002 (S.I. 2002/1457) 
 
Regulatory Reform (Vaccine Damage Payments Act 1978) Order 2002 (S.I. 2002/1592) 
 
Regulatory Reform (Housing Assistance) (England and Wales) Order 2002 (S.I. 2002/1860)  
 
Regulatory Reform (Removal of 20 Member Limit in Partnerships Etc.) Order 2002 (S.I. 2002/3203) 
 
Regulatory Reform (Special Occasions Licensing) Order 2002 (S.I. 2002/3205) 
 
Regulatory Reform (Credit Unions) Order 2003 (S.I. 2003/256) 
 
Regulatory Reform (Assured Periodic Tenancies) (Rent Increases) Order 2003 (S.I. 2003/259) 
 
Regulatory Reform (Housing Management Agreements) Order 2003 (S.I. 2003/940) 
 
Regulatory Reform (Schemes under Section 129 of the Housing Act 1988) (England) Order 2003 (S.I. 
2003/986) 
 
Regulatory Reform (Sugar Beet Research and Education) Order 2003 (S.I. 2003/1281) 
 
Regulatory Reform (British Waterways Board) Order 2003 (S.I. 2003/1545) 
 
Regulatory Reform (Business Tenancies) (England and Wales) Order 2003 (S.I. 2003/3096) 
 
Regulatory Reform (Gaming Machines) Order 2003 (S.I. 2003/3275) 
 
Regulatory Reform (Sunday Trading) Order 2004 (S.I. 2004/470) 
 
Regulatory Reform (Museum of London) (Location of Premises) Order 2004 (S.I. 2004/1939) 
 
Regulatory Reform (Patents) Order 2004 (S.I. 2004/2357) 
 
Regulatory Reform (Local Commissioner for Wales) Order 2004 (S.I. 2004/2359) 
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Regulatory Reform (Unsolicited Goods and Services) (Directory Entries and Demands for Payment) Order 
2005 (S.I. 2005/55) 
 
Regulatory Reform (Prison Officers) (Industrial Action) Order 2005 (S.I. 2005/908) 
 
Regulatory Reform (Joint Nature Conservation Committee) Order 2005 (S.I. 2005/634) 
 
Regulatory Reform (Trading Stamps) Order 2004 (S.I. 2005/871) 
 
 
Regulatory Reform (NHS Charitable Trusts Accounts and Audit) Order 2004 (S.I. 2005/1074) 
 
Regulatory Reform (Fire Safety) Order 2004 (S.I. 2005/1541) 
 
Regulatory Reform (Execution of Deeds and Documents) Order 2004 (S.I. 2005/1906) 
 
Draft regulatory reform orders approved by both Houses and awaiting enactment:  
 
Nil 
 
Draft regulatory reform orders undergoing 2nd-stage Parliamentary scrutiny:  
 
Nil 
 
Proposals for regulatory reform orders which have completed 1st-stage Parliamentary scrutiny: (1)  
 
Regulatory Reform (Public Service Vehicles) Order 2006 
 
Proposals for regulatory reform orders undergoing 1st-stage Parliamentary scrutiny: 
 
Nil 
 
Proposed orders on which consultation has been completed: (6) 
 
Local Authority Consent Schemes 
 
Registered Designs  
 
Third parties–rights against insurers  
 
Public Statues 
 
Agricultural Tenancies  
 
Financial Services and Markets Act 2000 
 
Proposed orders presently out to consultation: (3) 
 
Reform of Public Sector Ombudsman Services in England 
 
Weights and Measures Act 1985 
 
Local Authority Investigative Powers 
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Appendix 2 

The scrutiny periods in the 1994 and 2001 Acts 

When the Deregulation and Contracting Out Bill was first introduced (Bill 33 of 1993-94) it included 
 

In this section “the period for Parliamentary consideration”, in relation a document means a period 
of forty days beginning on the day on which it is laid before Parliament.30 

 
This provision was not changed in Standing Committee.  However, the last act during the Bill’s report stage in 
the Commons was, in its entirety: 
 

Clause 4 -- 

Parliamentary consideration of proposals 

 
Amendments made : No. 97, in page 4, line 40, after means' insert (a)'. 

 
No. 98, in page 4, line 41, leave out is' and insert was'.  

 
No. 99, in page 4, line 41, at end insert  
or  
(b) if within the period referred to in paragraph (a) above a committee of either House reports that 
there are special reasons why it will be unable to complete its consideration of the document before 
the end of that period, the period of sixty days beginning on the day on which the document was so 
laid.'  

 
No. 100, in page 4, line 42, leave out period of forty' and insert  

 
periods of forty and sixty'.  

 
No. 24, in page 5, line 6, at end insert  
(5) Together with a draft of an order laid before Parliament under section 1(4) above, the Minister 
concerned shall lay a statement giving details of  
(a) any representations, resolution or report falling within subsection (4) above ; and  
(b) the changes (if any) which, in the light of any such representations, resolution or report, the 
Minister has made to his proposals as contained in the document previously laid before Parliament 
under section 3(3) above.  
(6) Subsection (5) of section 3 above shall apply in relation to the representations referred to in 
subsection (5)(a) above as it applies in relation to the representations referred to in subsection (4)(f) 
of that section.'--[ Mr. Arbuthnot .]  
 

Clause 4 was further amended during its committee stage in the House of Lords.  Lord Strathclyde, then a 
Minister of State at the Department for Trade and Industry introduced the following amendments: 
 

Lord Strathclyde moved Amendments No. 52 to 54: 
Page 4, line 41, leave out (“forty”) and insert (“sixty”). 

 
Page 4, line 42, leave out from (“Parliament”) to end of line 47. 
Page 5, line 1, leave out (“periods of forty and”) and insert (“period of”). 
 

The noble Lord said: These amendments give effect to the Government’s commitment to extend the 
period provided for parliamentary scrutiny of orders under the deregulation order-making power to 

 
30 Deregulation and Contracting Out Bill 1993-94 (Bill 33 of 1993-94) clause 4(2) 
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60 days in all cases.  I very much hope that this will meet with the approval of the Committee.  I beg 
to move Amendments Nos. 552, 53 and 54 en bloc.31 

 
The provision in the Deregulation and Contracting Out Act 1994 then read: 
 

(2) In this section "the period for Parliamentary consideration", in relation to a document, means the 
period of sixty days beginning on the day on which it was laid before Parliament.32

 

 
The Regulatory Reform Bill 2000-01, which was considered in the House of Lords first, contained provision for 
parliamentary consideration of 60 days, from the outset: 
 

(2) In this section "the period for Parliamentary consideration", in relation to a document, means the 
period of sixty days beginning on the day on which it was laid before Parliament.33

 

 
Lord Norton of Louth tabled a number of amendments, relating to all aspects of the consultation process, 
which were debated during the Committee stage.  These included:  
 

Lord Norton of Louth moved Amendment No. 66:  
 

Page 6, line 17, leave out ("of sixty days beginning on") and insert ("taken by Parliament to complete 
its consideration of the draft order, which shall be no shorter than forty days, and no more than 
ninety days, from").34  

 
He made the following comments on his amendments: 
 

Under my amendment a draft order can be laid after 40 days if committee deliberation is complete, 
or it can be delayed for up to 90 days if the committee wants to take that long. Some flexibility may 
be useful. Orders made under the Bill are likely to differ significantly in scope and effect. Some may 
require little parliamentary scrutiny; others may require substantial scrutiny, perhaps taking longer 
than is presently the case with orders under the 1994 Act.  

 
I readily concede that my amendment might not hit the mark. This is a probing amendment and one 
that is designed to elicit a response essentially from two quarters. One is from members of the 
Delegated Powers and Deregulation Committee. I shall be guided by their views as to what is 
necessary. The other is from the Government: first, in terms of the thought they have given to the 
burden that will fall on the Delegated Powers and Deregulation Committee; and, secondly, what 
resources will be necessary to enable it to fulfil what may well be an onerous duty. Given that the 
provisions of the Bill impose a burden on the Committee, and the Government wants to reduce 
burdens, it is appropriate that we turn our minds to achieving that.  

 
My amendment is designed to focus attention on what is necessary and how we may assist the 
Committee in discharging what is likely to be an extremely onerous burden. I beg to move.35 

 
After a very short debate on the amendment, he withdrew it.36 
 

Richard Kelly 
House of Commons Library 

 
31 HL Deb 23 June 1994 c517 

32 Deregulation and Contracting Out Act 1994 chapter 40, s4 (2) 

33 Regulatory Reform Bill 2000-01 [HL Bill 2 of 2000-01] clause 8 (2)tion and Contracting Out Act 1994 chapter 40, s4 (2) 

34 HL Deb 25 January 2001 c398 

35 HL Deb 25 January 2001 c399 

36 HL Deb 25 January 2001 c401 
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Oral evidence

Taken before the Regulatory Reform Committee

on Tuesday 13 December 2005

Members present:

Andrew Miller, in the Chair

Gordon Banks Dr Doug Naysmith
Stephen Hammond Bob Russell
Mrs Sharon Hodgson Alison Seabeck
Mr Stewart Jackson

Witnesses: Mr Jim Murphy, a Member of the House, Parliamentary Secretary, Cabinet OYce,
Ms Kate Jennings, Regulatory Reform Team Leader, and Mr Anthony Zacharzewski, Private Sector
Inspection Team Leader, Cabinet OYce Better Regulation Executive, and Mr Paul Hughes, Head of
International and Property Branch, HM Courts Service, DCA, gave evidence.

Q1 Chairman: Good morning, Mr Murphy. not share the sense that it is based on anecdotal
experience of departments with no personal or directWelcome to our Committee. Could I first of all ask

you to introduce briefly your team and then we involvement in this agenda. The fact is that the Act
of 2001 was too narrowly defined in the sense ofwill start.

Mr Murphy: Chairman, on my right is Kate burdens. It made a very technical definition of
burdens and it did not allow uncontroversial LawJennings, who is policy lead on the Regulatory

ReformAct and themanager of the proposed Bill on Commission proposals to be introduced. It really
was not flexible enough, largely based on the factbetter regulation. On my far left is Anthony

Zacharzewski, Head of the Private Sector Inspection that there was this tight definition of burdens. So I
do not think it is based on anecdotal experience atTeam and policy lead on the Hampton Review, and

Paul Hughes from the DCA, who is policy lead on all; it is based on having a genuine, ambitious better
regulation agenda which sometimes collides with athe Law Commission elements in the Bill.
rather narrowly drawn legal definition of burdens. I
think that is one of themain lessons from experience,Q2 Chairman: Thank you very much. You have
Chairman.mentioned the Bill and we keep hearing about the

Bill. Is it due to be published . . . is the word “soon”
Q4 Chairman: By proposing to widen the scope ofor is there a date now?
the procedure, the Cabinet OYce is suggestingMr Murphy:The phraseology of government, as you
constitutionally significant changes to the way thatknow, Chairman, is “shortly”. Things fall into two
primary legislation can be amended. Aside fromcategories: “we have no plans to” or “shortly” and
people within Government, who outside isthis one is “shortly”. As we speak this morning, I do
demanding that further discretionary powers benot think there is a concluded date for the
given to amend legislation by Order?introduction of the Bill. The Prime Minister talked
Mr Murphy: In terms of the consultation, there is aat the CBI, I think the week before last, in terms of
very strong welcome for most if not all of theearly in the New Year, so I think the assumption
proposals within this agenda. The CBI, the Institutewould be that that would be the latest of the
of Directors, the Law Commission, the Law Societyintroduction of any Bill.
of Scotland, I think, would be amongst the
organisations who would say . . . I am notQ3Chairman:Wemight presume, therefore, it could
suggesting that we should do exactly as they suggest,be a little earlier. The review of the Act, it was
of course, but, in terms of their analysis, most if notoriginally promised, would be in place in 2004, I
all of those organisations would say that the currentthink. What do you say to those who would argue
system does not deliver the type of better regulation,that the Government’s case for changing the
the proportionate, targeted, risk-based regulationprocesses is based on little more than anecdotal
that they wish to see.evidence gathered from departments, some of which

have little or perhaps no direct experience of the
Q5 Chairman:Have any of the consultees suggestedprocess?
the opposite?Mr Murphy: I think the Government’s case for the
Mr Murphy: I think there are some in the world ofreview is based on the evidence post 2001, and the
academia who have suggested the opposite: that welimited eVectiveness of the Regulatory Reform Act
are going too quickly; that the current situation does2001 and its ability to deliver important regulatory
not allow proper parliamentary scrutiny.1 Thatreform but not everything that was anticipated at the

time. There are various reasons for that, some of
which I am sure we will explore in discussion. I do 1 See Ev 15
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would be my assessment of anyone suggesting that discussed this with the individual departments—
they must have contributed to the review as well aswe have gone too far on this agenda. In terms of the

consultation, as we talk to businesses and we talk to academics. I think I am the only one left from your
committee, but we used to get the impression thatothers it has almost been one-way traYc in the

respect of saying: we need tomake the parliamentary some departments were much more enthusiastic
about the current process than others, and one orscrutiny eVective but we also need a delivery

mechanism to match the policy and the rhetoric in two of them used it and used it well and were very
pleased with it. Is that reflected in the responses youterms of delivering on what we have pledged to do in

terms of better regulation. received from Government departments?
Mr Murphy: First of all, congratulations.

Q6 Chairman: Finally, before I invite other
colleagues to come in: it is a very complicated Q9 Dr Naysmith: Surviving it!
consultation process, and you have described some Mr Murphy: I will ask Kate about the departmental
of the responses, what work has the Cabinet OYce responses, but in respect of the previous Act there
done on a proper cost-benefit analysis of the process was a sense, as I mentioned, that it was too narrowly
that is being proposed, or indeed, of the process that drawn legally in terms of the definition and did not
is in place now? Some of the orders that came before allow—and we may explore this, of course—what
my predecessor committee had figures associated we perceived to be an equal and more proportionate
with them, but what sort of work is going on parliamentary scrutiny of non-controversial issues.
genuinely to demonstrate to Parliament and the That strikes an awful phrase but, in terms of an
public at large that this is a worthwhile procedure in easier way of describing it, the sense was that we
terms of eYciencies and gains? would need a quicker way to implement non-
Mr Murphy: In terms of any analysis of previous controversial proposals while guaranteeing
estimates, it is a fair point to say that not enough parliamentary scrutiny. In terms of the
work has been done either by the Cabinet OYce or departmental responses, I will pass to Kate.
by other departments in terms of retrospectively Ms Jennings: In terms of the detailed question on the
validating the proposed savings and eYciencies from conduct of the review, we basically read all the
RROs and the impact assessments. If I were to be committee reports from both committees and we
brutally frank, I think that is a weakness in the conducted review sessions with all the oYcials who
system. Impact assessments in advance suggest had been involved in delivering all of the RRO
likely savings and likely eYciencies and there is not proposals that have come forward, and, indeed, the
a retrospective challenge as to whether that impact oYcials who have looked at taking the proposals
assessment has been accurate in its proposed savings forward and have not been able to deliver them for
plan. I think that is a piece of work onwhichCabinet whatever reason. It was the unanimous view of all
OYce and departments across government have to those oYcials that the current process was technical
do a good deal more work. I think that is one of the in terms of the analysis of burdens and there was an
lessons from this process that should be learned. I over-bureaucratic process. I think you are right
should have mentioned that some of the trades when you say that certainly some oYcials in some
union organisations have raised reservations that if departments were more proactive about using the
we go too far too quickly and strip away some of the powers that they had, but, in terms of the flexibility
important protections that they rightly have of power and the ability to deliver what people
campaigned for through the years, they would, of wanted to deliver eYciently and eVectively in a
course, go into the column of being very concerned. proportionate way, I think there was a unanimous
But we seek to reassure them that none of the better feeling that we had not got what we needed.
regulation agenda at all is about stripping away
protections for the environment, safeguards for

Q10 Dr Naysmith: It was my impression that someworkers, for customers, for families; it is about
departments who were enthusiastic about using itretaining those core safeguards but seeing if we can
got good results and some departments who weredo things a good deal better in terms of removing
not, not surprisingly, got them sent back regularly. Iduplication and making it more targeted. I think we
would have thought the ones who were enthusiastichave a job of work to do there with the trade union
about using it are reasonably happy with the currentmovement but I am confident that it will be done
procedure.because we are not in any way challenging some of
Mr Murphy: As you would expect, the standardthe safeguards that they have fought to retain.
answer would be that I cannot speak for other
departments, but the fact is that across government,

Q7 Dr Naysmith: Good morning, Minister. It is a if I were to summarise government’s collective
pleasure to have you before us. May I call you Jim? opinion rather than oVer a comment about any
Mr Murphy: Please. individual department, there have been 27 RROs

delivered and there was a much greater ambition
that the 2001Act would delivermore—as you know,Q8 Dr Naysmith: You said in answer to Andrew’s

first question, presumably when talking about the there was a draft published list of what was expected
to be delivered—and that has not happened. Soresults of the review, that people have been

complaining that the 2001 Act defined things too collectively there is a sense that the 2001 Act is not
the right tool to get the job done and that is what wenarrowly and that you received feedback that it was

not flexible enough. I am sure at some stage you have are concentrating on now. As we go through the Bill
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process, wewill continue to have dialoguewith other colleagues will know this around the table anyway—
Governmentministers.We had conversations with a 1% of GDP, and we want to get on and start those
group of Governmentministers yesterday about this savings next year. We want to start having a more
agenda and we will continue to do that. If that is proportionate system of regulation in the UK as of
genuinely what you have had back, that is something next year, 2006, if this Bill is passed, and also we
we should look at as we go through the want to be able, in terms of the pre-Budget report
parliamentary process of the Bill when it is next year, to have a piece of legislation that can
published. deliver the ambitious simplification proposals that

the departments are currently working on. I accept
it is a judgment, and those were the arguments thatQ11 Chairman: That leads us very neatly on to our
we sided with that took us to the decision about thenext series of questions. With the Bill that is to be
need for pre-legislative scrutiny. Of course, in termspublished shortly—
of the review of the Act, the Better RegulationMr Murphy: Shortly!
Taskforce has done an important piece of work inChairman: —it will need to be the subject of some
terms of analysis of the terrain at the moment. Toparliamentary scrutiny.
sum it up, I think there is a vast amount of analysis,
there has been a huge amount of consultation withQ12 Gordon Banks: Thank you, Chairman. Jim, if I
stakeholders and others, and really at some point wewalk out of here at half-past ten, it is not because I
just had to get on and deliver the agenda, and theam totally disgusted with your evidence but because
decision was to deliver the agenda in time for nextI have a standing committee to go to.
year’s simplification plans.Mr Murphy: What happens if you leave before half-

past ten?

Q14Gordon Banks: It is obviously very important to
Q13 Gordon Banks: Then I really am disgusted with get this right now so that we are not looking at it
your evidence! We expect the Bill to increase the again in four years time. You obviously do not think
scope for ministers to repeal and amend primary that pre-legislative scrutiny can give something to
legislation. Given the constitutional significance of that agenda.
ministers being able to repeal or amend primary Mr Murphy: Being flippant for a moment, pre-
legislation byOrder, why is the Bill not subject to full legislative scrutiny did not give us the agenda four
pre-legislative scrutiny? How can this be justified years ago, five years ago. We tried it with pre-
given that the Regulatory Reform Bill 2001 was? legislative scrutiny and we did not get the tools we
Mr Murphy: One of the things I have got together need, so maybe by not having it we will.
myself is in terms of the timeline of the Bill. The
Chancellor in the Budget earlier in the year

Q15 Gordon Banks: We have more proposals, acommitted us really to a pretty ambitious plan of
diVerent agenda coming from yourselves now.delivery on better regulation. We then had the
Mr Murphy: In four or five years time, for whoeverelection—which delivered an outcome—and then
is sitting in your place and whoever is sitting inmine,the Regulatory Reform Bill was announced in the
a failure would be if they were to sit here and say,Gracious Address on 17 May. We are in a position
“That 2006 Act”—as we hope—“did not reallythat basically we are keen to deliver this Bill in the
deliver the tools that we needed for the job.” As thefirst session. The judgment—and I accept that it is a
Bill progresses through its various stages and as thejudgment and others may take a diVerent
committee reflects on the Bill and analyses the Bill,judgment—was that to deliver it in the first session

would require us to progress in the way that we have if there are specifics that individual members of the
done. Departments are currently putting together Committee or the Committee have that they would
the simplification plans in time for the next year’s like to suggest, as the Minister I am happy to listen
pre-Budget report. If we were put in a situation to any specifics in terms of concerns about details
where we did not have a Bill in the first session,much within the Bill. But, you are right, we cannot come
of the ambitious simplification proposals that are back to this a third time. I think stakeholders,
coming out of departments would not have a tool to business and otherswill rightly lose the sense that the
enable their delivery. Based on the analysis of the Government can deliver on this better regulation
2001 Act, there would not have been an eVective agenda. You will know this from your own
legislative tool to deliver those simplification background, Gordon, as a businessperson. Business
proposals. That is a reason why we were keen to get basically says: “We’ve heard some of this before.
the Bill, not only because we had said we would do We’ve heard this sort of, ‘We’re going to regulate
it but in a practical sense that was the reason why we more sensibly, we’re going to have a lighter touch’.”
wanted to have that tool in place. Also, we are in a There is a degree of cynicism out there, so we have
dialogue with business. There does not seem to be a to get it right this time and we are happy to do that
lack of analysis of the nature of the problem. in partnership with yourselves if the Bill goes
Business has a view, shared bymany inGovernment, through its various stages.
that the analysis is there and what is needed is a tool
and some action to overcome the weaknesses in the

Q16 Gordon Banks: Is there still the intention tocurrent system and implement that analysis.
include the provisions from the Hampton proposalsLooking at the Dutch model of admin-reduction,

risk-based regulation, all that saved—and in the Bill?
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Mr Murphy: Which ones? did express concern about the definition of
uncontroversial and I would welcome your
comments.Q17 Gordon Banks: Less is More.
Mr Murphy: The sense is again to give that publicMr Murphy: I cannot comment on the content of the
assurance that the RRO process will not be used forBill that will be published shortly. If you were to
highly controversial proposals. It is not ourlook at the consultation and summary of the
intention to put it on the face of the Bill but to giveconsultation responses that would give you a good
a similar commitment as we did in the passage of thepointer to what might be in the shortly to be
2001 Act. It is my sense—but I stand to bepublished Bill. In the main that is really the terrain
corrected—that that seems to have worked well inthat we are in. In terms of the Bill, it is entirely about
terms of that assurance. being understood andgiving government, the Department and its
accepted and there has been a good sort ofdepartments, the tools to deliver on this better
framework within whichRegulatoryReformOrdersregulation agenda, which has moved up the political
are proposed. We would seek to give that samehierarchy. It has become much more high profile for
assurance. In reading, before coming to thevarious reasons and this Bill is intended tomake sure
Committee, I was struck by a quote in the Lordsthe Government can deliver on that agenda.
about this nature of what is highly controversial and
what is not.—and you may have read this yourself.Q18 Chairman: If the Government is so anxious
It is like describing an elephant: you do not knowabout it, what is the delay?
how to define it but you know it when you see it. ItMr Murphy: What delay is that?
will be the same in some of these highly controversial
proposals. There are safeguards already through thisQ19 Chairman: In publishing the Bill.
Committee and the Delegated Powers andMr Murphy: I do not think there is a delay. We are
Regulatory Reform Committee in the Lords. Thosecommitted to publishing by early in the New Year
safeguards have stayed. It is a very easy argument toand we are still this side of Christmas.
make that some of the safeguards are being
enhanced. Obviously this Committee will retain itsQ20Chairman:That is the latest commitment. There
current powers as a minimum and I know throughhave been previous commitments earlier than that.
the Liaison Committee that there was a suggestionMr Murphy: In the time that I have been in the
that the power of this Committee should beCabinet OYce—and I will seek guidance if this is
enhanced. In principle, that is something to whichwrong, of course—whether by myself or whether
the Government is attracted, enhancing the role ofthere have been two of us—and it is a very big
this Committee to have a wider remit on the betterbuilding, incidentally, to wander around by
regulation agenda as a whole. This morning I do notyourself!—we have been working to this agenda of
have a set of words to deliver to you on that, exceptgetting it done early in the New Year. But,
an acknowledgment that we agree with the principlehistorically, if there have been earlier
and we are happy to work with you and the Clerk ofcommitments—
the Committee in conjunction with Cabinet OYce
oYcials to try to enable in a form of words that

Q21 Dr Naysmith: I think it is to do with the review principle of an enhanced role for this Committee.
and the review did not arrive early enough. But there is a whole series of safeguards, Alison,
Mr Murphy: Yes. some of which we inherit and some of which we are
Dr Naysmith: Before the review people were saying going to be adding to.
it was going to be sooner than this. Chairman: Do we read anything into your use,

Minister, of the word “highly”? This seems to have
Q22 Chairman: Finally, before we move on, crept into the dialogue. We had “controversial” and
Minister, which House will the Bill be introduced? now we have “highly controversial”.
Mr Murphy: When it is introduced shortly, it will be Stephen Hammond: The diVerence between a small
done in the Commons. and big elephant, I guess.
Chairman: Thank you. Perhaps we could move on
now to the purposes for which the RRO procedures
may be used and I am going to ask Alison Seabeck Q24 Chairman: Is it just usage of English north of
to come in. the Border, or should we read anything into that?

Mr Murphy: It is the words I chose to use. It is the
words I have been using in discussion of the Bill.Q23 Alison Seabeck: Jim,Minister, in relation to the
Whether my definition of highly controversial is thecurrent RRO process there is no statement on the
same as my predecessor’s definition offace of the 2001Act that theRROprocedure will not
controversial . . . As you know, this Committee willbe used for large controversial measures. There were
ultimately make a decision as to how the variousfurther assurances given through the course of the
proposals are dealt with. In terms of how I have beendebate by ministers to that fact, but, given you are
describing it, it has been about highly controversial.now proposing to widen ministerial powers, what
In terms of the diVerence between controversial withconsideration has been given to putting something
a previous minister and highly controversial withexplicit on the face of the new Bill to prevent it from
this minister, I guess, as we progress with suggestedbeing used for “large and controversial” measures?
Orders, you will make your own decisions as to whatMany of the submissions we received (for example,

from the T&G and from the Scottish Law Society) is controversial and what is highly controversial.
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Q25 Alison Seabeck: I am sure that in the course of sizeable reform, my instinct says that it should go
through the proposed legislativeRegulatoryReformthe Bill this definition will be teased out a little bit

more. Bill or Act. I guess this Committee and the
equivalent Committee in the Lords will test thatMr Murphy: Of course.
thinking and that logic. Instinctively, the size of the
proposal I think should not disbar us bringing thisQ26 Alison Seabeck: Thank you for that. I was also
through this reform procedure.interested to hear your assurance that there will be a
Chairman: Could we move on, but on the samesort of parallel assurance for this amended
theme, and I will invite Stephen Hammond to askprocedure as happened with the first one—but,
the next question.again, I suspect we will be pressing you again in the

course of the Bill.
Mr Murphy: I am sure. Q29 Stephen Hammond: Good morning, Minister.

The consultation document refers to a power to
Q27 Alison Seabeck:Will you therefore continue the “restate” the law to “improve transparency,
undertaking that is currently there that any coherence and accessibility”. We are interested to
proposed Order which this Committee—and I was know from you what the scope of that power is. You
interested to hear your comments about the possible alsomake reference to “rationalisation”. The phrase
strengthening of this Committee—found to be to “restate” suggests the power to make the
inappropriate would be withdrawn? legislation clear in its meaning and perhaps not to
Mr Murphy: Yes. I am sorry for being so direct. alter it in substance; whereas “rationalisation” could
Alison Seabeck: That is what I like: short, sweet and really imply something rather more, in terms of loss
to the point. of elements of previous Bills or loss of elements that

may no longer be deemed eVective. Is the purpose to
restate or are you using it to do something moreQ28 Stewart Jackson: Good morning, Minister.
radical?Following on from Alison’s questions, do you
Mr Murphy: I will ask Kate to say a few words onexpect the proposed amendments to the Act would
this as well, but, in terms of being able to restate,increase the scope for “very controversial”—which
regardless of the Government in power, regardlessis a bit like very pregnant, really—legislation, such
of the source of the legislation, we know that onas fire safety and civil registration, being enacted
occasion there is a lack of clarity as to what theusing the RRO process?
legislation intends and at least a confusion in theMr Murphy:There is no point in doing all of this and
wider world. This Bill would intend to create withgoing through the consultation and putting a bill
parliamentary scrutiny a relatively quick way ofthrough Parliament and engaging with stakeholders
simplifying, restating or correcting errors orunless we are going to deliver in a much more
anomalies. I know there is some discussion abouteVective way on this agenda. I cannot this morning
this, as to whether that can happen under thesay that the new Bill, which has not yet been
existing Act, but it is our assessment that it cannot inpublished, has not yet been through any scrutiny and
a meaningful enough way, so, yes, this proposed Billhas not yet been through any amendments process
will allow the Government to restate, to overcomeeither in the Commons or the Lords, is fit for
inconsistencies, drafting errors and complexitypurpose in the specific, but the anticipation is that,
where there is no need for complexity. I will askKatebecause it is a more flexible power in terms of the
to add a few words.definition of burden, there will be much more traYc,
Ms Jennings: I think the Minister has explained itthere will be more Orders than there have been
very clearly but, on the specific point of restatement,previously in Regulatory Reform Orders. Some of
the idea is that we should have a power that isthose will be very straightforward admin-burden
capable of restating, consolidating and clarifyingreductions, but I guess this Committee and the
but which is basically much more outcome focused.equivalent Committee in the Lords will test where
We are looking at a power that will enable us tothe boundary is, as to what is acceptable through this
reduce administrative burdens, make legislationprocess. If that is the framework and if that is the
lighter touch. If, in order to achieve that outcome,accepted framework, I think that is the established
you need to make some substantial change toaccepted framework that the Government and this
legislation, then our view is that you should have theCommittee and the equivalent Committee in the
power to make that substantive change. I think weLords will come to through trial. Basically a process
use rationalisation in the consultation document toof experience under the new Act will decide where
indicate that sort of reform. For example, if you hadthe acceptable outer limit of highly controversial is.
requirements for data collection in diVerent bits ofBut there is a wider issue, I think, which is whether
government and, in order to reduce yourscale is a factor as well to decide the size of the
administrative burden, you needed to rationaliseproposed Order? If it is an Order which is sizeable in
those, that might involve some substantial policyterms of what it delivers and sizeable in terms of the
decision, but, if you lost one specific question onsimplification on current legislation, does that in
your form, that would be a substantial change, but,itself mean it is not suitable for this procedure? My
in terms of giving government the information itinstinct is that that is not the case. If it is widely
needed and in terms of making the net result lighteraccepted by this Committee and the Delegated
touch for businesses or those you are gathering dataPowers Committee in the Lords and by

stakeholders, if it is a commonsense but nevertheless from, we think that would be justifiable. It is that
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sort of substantive change that we are expecting.We to deliver on that agenda, partly because we have
said we have and partly because the world out thereneed the flexibility to be able to do whatever is

sensible to give us the best regulation outcome that expects us to.
we are looking for.

Q34 Chairman: Because Ms Jennings could not
provide us with an example, perhaps theQ30 Stephen Hammond: In your answer, Minister,
Department could drop us a note.2you restated what was previously the position of
Mr Murphy: Yes. No problem.your predecessor—
Ms Jennings: If you wanted further reassurances onMr Murphy: That is handy.
the quality of the legislation, then I can certainly give
those. The BRE, as regulation executive, where the

Q31 StephenHammond:Yes—it is nice to have some Bill is being developed, is the same part of
consistency across Government! government which is responsible for the regulatory
Mr Murphy: I can reassure you that is a coincidence! impact assessment, and part of the impact

assessment process is to make sure that policy is
Q32 Stephen Hammond: As I understand it, your thought through in terms of anticipating unintended
predecessor or you have stated that you want consequences, that impacts have been properly
something you can use to correct errors and considered, that proposals are brought forward
omissions—and you have just said that. The when they have been fully thought through. Our
previous Committee were obviously concerned colleagues in other areas of the Cabinet OYce are
about that on the basis that they were worried that responsible for the legislative programme and their
that might just bring forward more poor quality work involves ensuring that the quality of legislation
legislation. Can you give us a view on how you think is high and remains high. But I think we all know
this new power will not simply bring forward more that sometimes mistakes will be made. The 1994 Act
poor quality legislation? I think you also said in your assumed that from the point that it was made
answer that the new power would allow you to do onwards, the legislation would be perfect and you
things that were not possible under existing would only need those de-regulation powers for
legislation. Can you give us an example of something legislation that came before 1994. In our proposals
that you see where this new power is necessary? we are more honest. We know that no matter how
Mr Murphy: In terms of the capability of the hard we try to set up mechanisms to make sure that
previous Act, the 2001 Act does give you the power everything is as good as it can be, there will be errors
to correct errors and provide clarification, but only and omissions and that therefore we will need the
if you also lift a burden, as I understand it—so you power to correct them when appropriate.
would have to lift a burden and simultaneously carry
out correction of an error or provide clarification. In Q35 Stephen Hammond: The consultation paper
terms of a specific, I wonder whether Kate could implies the possibility of simplification being able to
oVer a specific as to some of these error corrections. deliver some substantive changes; for example,
Ms Jennings: In terms of correction of errors, I where data and information sharing might be
cannot. necessary. While there is no specification given, that
Mr Murphy: Departments are currently producing appears to call for the additional power to amend
simplification proposals and I think people primary legislation by Order for the sole purpose of
genuinely will be surprised by how ambitious they allowing the disclosure of data and information.
are when published, because there has been a real Where it has been done before, Acts have included
dialogue with stakeholders throughout the country. gateway provisions, so that information and data
DTI and Defra I think have now published theirs. sharing can be permitted in a way that Parliament
There is a specific list within those proposals. In has approved following normal Bill processes.
terms of the specifics, within DTI, it is Consumer Given the suitability of normal Bill processes in this
and Energy Law, the Construction Act, the area, why is it thought that you need to use the RRO
Employment Law Requirements. Under Defra, the procedure here?
Environment Agency is proposing an Order which Mr Murphy: On controversial data-sharing and
would reform theRadioactive Substances Act which initiatives theGovernment obviously will be minded
would save £1million a year. It would be anticipated to continue with current parliamentary processes,
that a lot of the Law Commission recommendations butwhere it justmakes good commonsense that data
could be delivered under this Bill, but I do not know is shared . . . There are all sorts of safeguards in
if we are going to talk about the Law Commission place for these proposals, including the need for
report separately. statutory consultation. Not only does the Minister

have to be assured and assure Parliament, but this
Committee and the equivalent Committee in theQ33 Chairman: Yes.
Lords have to be assured, and there is a statutoryMr Murphy: I will leave some details for that.
consultation in the country in terms of proposedGenerally, the simplification proposals from every
Orders, all of which, we would anticipate from whatdepartment will have to be ready in time for next
we know, would be able to distinguish betweenyear’s pre-Budget report. That is a driver there.
highly controversial and commonsense. Where it isHowever, in terms of the delivery of that driver, we

do not have a legislative tool to implement what
departments are going to come up with and we have 2 No examples could be found. See Ev 15
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commonsense for business, for example, to reduce Q39 Dr Naysmith:May I quote from the report, the
recommendations of the review. One of the things itpaperwork, to reduce bureaucracy—which we all

hear from our own constituencies—where that can says is “. . . that it should be possible by Order to
implement uncontroversial Law Commissiononly be delivered through data sharing between

government departments and it is done in a sensible recommendations, including recommendations for
the reform of common law, providing that the usualway, then this Order would enable us to do that.

However, where it is controversial—and there are safeguards are maintained.” That brings us back to
something we have been discussing already thisareas of data sharing which are controversial—that

would not be considered through these sorts of morning—and you can produce your elephant
analogy again, if you like.orders, where it is highly controversial.

Stephen Hammond: I guess, as you said earlier, Mr Murphy: I will try a giraVe this time!
Minister, one person’s highly controversial is
another person’s controversial is another person’s

Q40DrNaysmith: It is not really controversial for uscontroversial against another person’s common
to include uncontroversial Law Commissiongood sense—and I guess that is an area we will tease
recommendations. In fact, we have recommended itout more from you later on.
in the past. However, it is quite diYcult or it could
be quite diYcult to distinguish between
controversial and uncontroversial Law CommissionQ36 Chairman: Perhaps we will find that with our
proposals because of the legal aspects and the factincreased powers—
that it has come from the Law Commission. WhatMr Murphy: You are right to want more
mechanism do you intend to use to say what is aninformation on this. As I sense, the established
uncontroversial Law Commission proposal?procedure, through experience of deciding through
Mr Murphy: To some extent it depends in what statethis Committee and elsewhere what is highly
we receive the recommendation. I am not acontroversial . . . If I am wrong about this, I
practising lawyer or anything—welcome being told, but there seems to be a good

working relationship as to where these barriers are
for this Committee and I do not see any reason for Q41Dr Naysmith:We usually do not have too manythat relationship changing as a consequence of this lawyers on this Committee either.proposed Bill. Mr Murphy: How many lawyers are there on this

Committee?
Q37Chairman:Finally, before wemove on from this
section, you will have seen in our letter to John Q42 Dr Naysmith: One or two.
Hutton that we were expressing a view that it is not Mr Murphy: No one is putting their hand up.
Parliament that slows down regulatory reform but it
is Government. The previous committee saw merit
in requiring departments to publish annual results of Q43 Dr Naysmith: I am not talking about our
their eVorts in this respect. Do you think that would distinguished clerks; I am talking about members of
be an eVective way of encouraging departments to the Committee.
remove redundant legislation? Mr Murphy: Of course. It depends on what process
Mr Murphy:For the next year we will have a version the recommendations have been through before they
of that, on the basis that all departments will have to arrive with ourselves. At some point in the journey
publish these simplification proposals. Those will from idea to recommendation to implementation it
not only be tested through this Committee, by has to be a public consultation. In all cases, I
ourselves in the Cabinet OYce, but by public, by understand the Law Commission carries out that
stakeholders and the media and elsewhere in terms consultation, and through that consultation there is
of those departments properly engaging. They will an assessment as to whether the proposal is
also be challenged by the Chancellor, of course, in uncontroversial during that consultation. As I
the pre-Budget report next year. So there will be a understand it, there are 29 unimplemented Law
very, very quick system of assessing which Commission reports, 16 of which the Government
departments are engaging more meaningfully than has accepted in full or in part, and based on the best
others. I think in a general sense your point is a fair analysis of the contents of these Law Commission
one. I think it would be a reasonable suggestion, if reports, six of the 16 that we have accepted in full or
we can come up with a way that does not set up an in part could be implemented through the Bill that
additional set of bureaucracies. If we can find a we are proposing.Wewould expect six of the 16 that
sensible way of ensuring annual reporting on which have already accepted either whole or in part to be
departments are engaging more meaningfully and implemented through this Bill.
proactively on this agenda, it would be a good idea.

Q44 Dr Naysmith: That is the real point. Currently,
under the current procedures of the Standing OrdersQ38 Chairman: They could report to us and we

could publish comments on it. of both Houses, it could be implemented now. The
question really is: Why is it that that method has notMr Murphy: There are various ways of doing it.

Chairman: Could we move on to the issues around been used? People suspect it is because everyone
knows that in some recommendations of the Lawthe Law Commission proposals and I will ask Doug

Naysmith to come in. Commission there is a seed of controversy. They



3280751001 Page Type [E] 02-02-06 21:39:07 Pag Table: COENEW PPSysB Unit: PAG1

Ev 8 Regulatory Reform Committee: Evidence

13 December 2005 Mr Jim Murphy MP, Ms Kate Jennings, Mr Anthony Zacharzewski and Mr Paul Hughes

sound uncontroversial but when they get into the burden on, for example, business, it would be a
statutory requirement to consult the relevantpublic domain they develop and become

controversial. business organisations as to the need for that
burden); the Minister would have to satisfyMr Murphy: The list that I have scribbled here, in
Parliament about the need for the new burden; andterms of the six, would be the shareholder remedies
this Committee would need to be satisfied about the1997, the company director 1999 law, involuntary
need for the new burden. So there are at least thosemanslaughter and hearsay evidence in criminal
three tests. At the moment, the Government isproceedings. I think there is a wider issue as to why
committed to lightening the load of burdens andthe ones that are genuinely uncontroversial are not
regulations and administration. We are drivenimplemented. It is largely, as you know, the
absolutely, from the Prime Minister and thecompetition for parliamentary time. Andrew, you
Chancellor down, about finding ways to relieve theasked about the culture in departments in terms of
burden on business, and that is typified by the PanelRROs and everything else. There is also a culture
for Regulatory Accountability, which I think is awithin Government—again, whichever party is in
first, chaired by the PrimeMinister, to drive some ofpower—in that most ministers truthfully want to
these unnecessary burdens out of Whitehall and outachieve something and there is a huge amount of
of business.competition for very limited parliamentary time. It

would be welcome but unusual for the Government
to set aside time in the Commons and the Lords to Q46 Dr Naysmith: That, in lots of ways, is the point,
implement all of these uncontroversial Law because it is sometimes quite easy to remove the
Commission recommendations. I am not aware of it burdens in the particular area that you are talking
having happened in recent history, regardless of about and the burdens get transferred somewhere
which party is in power. It is just the nature of the else. That is really what I am talking about. I am
way in which we run the Palace of Westminster. The trying to make absolutely certain that you are not
need for parliamentary scrutiny and the competition removing the burden in the area you are looking at,
for parliamentary time in the Commons and the and then all of a sudden you find it pops up by
Lords makes it unlikely, talking absolutely frankly, transferring the burden to somewhere else.
that a government is going to create parliamentary Mr Murphy: I share your concern. If there are
time to implement all these Law Commission specifics where you think that has happened in the
recommendations, particularly uncontroversial recent past and which we should learn from, I am
ones. There is competition for parliamentary time. quite happy to hear from you.
There are many good, ambitious proposals
contained in the manifesto of whichever party is in Q47 Dr Naysmith: It is particularly apposite whenpower, and they basically have first call on you are talking about removing or reducing burdensparliamentary time. I am not aware of any of the on Government ministers or Governmentmajor parties or even the minor parties at the last departments—and often there is a case for doingelection saying, “We will set aside parliamentary that—but what would prevent Government fromtime for uncontroversial Law Commission merely transferring its burdens to the private sectorrecommendations.” It is in that context that I think or something like that?it is hard ever to envisage a time when these Mr Murphy: I think there will have to be the sort ofproposals will get the space they require and consultation I have spoken about. The problemwiththerefore this Bill and the Order making power, it is the current Act, as I understand it, is that a ministeranticipated, will implement a good number of these. cannot lift a burden on himself or herself if there isHowever, it will not implement them all, because not a third party aVected. The most commonly usedsome are controversial—but, again, that will be example in the paperwork you will have is thetested either through this Committee or whichever vaccine damages payment system. The minister wasrelevant committee would deal with Law aVected in their ability to administer that systemCommission recommendations. properly. In itself that would not have meant weChairman: You mentioned the Dutch experience could have brought about any change, but, because
earlier on. I was having lunch with a Dutch friend it possibly aVected those who received the payments,
the other day, who asked me to recite the nature of we could have lifted the burden. It is just to allow
the list of tests that apply to us, so I am going to ask ministers to lift burdens, not on themselves as
Doug to carry on his line of questioning on that individuals but on their departments in carrying out
aspect. responsibilities, where it does not aVect a third

party, but I do accept we have to do that carefully—
and, again, it would go through all the tests that weQ45DrNaysmith:What constraints on the power to
have already spoken about.create new burdens does the Government propose?

It is easy enough to talk about removing burdens
that do not seem to add any value, but creating new Q48 Dr Naysmith:We will get the examples later on
burdens what constraints does the Government probably and we will maybe write to you about
propose to avoid doing that in the new legislation? them. They quite often have perverse eVects.
Mr Murphy: There are all sorts of pressures and Looking at the civil registration one that we looked
safeguards that should prevent that happening. through last time, we did not have any idea of some
There will be statutory consultation with the public of the eVects that was going to have on people who

looked at their family history and all that sort of(so if the Government has an idea to introduce a
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thing. There was a huge outburst of letter writing to Mr Hughes: No.
Mr Murphy: I guess it was one of those “Do youMPs and so on about that—which nobody had
want three? I want one. We will end up with two”.really predicted would happen—because of people
Chairman: You mentioned the impact assessmentwho are now interested in their family history and
and other safeguards are of interest to us. I will invitethe registration of births and deaths and that sort of
Bob Russell to pose a few questions on that.thing. It came as a bit of a surprise to almost

everybody concerned that it is still a really
controversial area. Q52 Bob Russell: Minister, as I understand it, the
Mr Murphy: I think you are right. If there are Government propose to replace detailed savings and
specifics, we are happy to hear. I think I got some of costs with some general assessment of the significant
that sort of constituency correspondence as well wider eVects of proposals where appropriate.Why is
about that issue. the Government seemingly unable to present

detailed costs and benefits arising from its
proposals? I do not think that is very controversial

Q49 Chairman: Everybody did. but it is just a common sense question?
Mr Murphy: It did not aVectme, because I was in the Mr Murphy: I agree with you. When I read this I
middle of doing my sort of family history thing but asked Kate about this, and I asked her again just
almost all of it was in the Republic of Ireland! An now to make sure I was absolutely right. The way I
Order making power does not extend there—nor read that is similar to the way you read it, Bob, and
should it. we are not doing it instead of, I think we have plans

to do it as well as.

Q50 Dr Naysmith: There is a two-year rule, which is
Q53 Bob Russell: The suggestion that the proposalsa fairly arbitrary time limit that constrains
are likely to be poorly developed would be an unfairGovernment’s ability to make frequent changes in
question?the same area of law.What is going to protect people
Mr Murphy: Very much so.if it is removed? What is going to protect areas from

being constantly changed and new laws being
Q54 Bob Russell: Good.brought in and changed?Obviously you have to do it
Mr Murphy: You can ask it anyway. You ask allif there is a serious error and something causing real
sorts of unfair questions, Bob, in the Chamber.problems, but if it is just not working as well as it

should do or there is something that has been
forgotten that ought to be added in, it is going to be Q55 Bob Russell: I am delighted we have now got it
easier to do that and that will be a nonsense. on the record, Chairman, that the proposals are not
Mr Murphy: Your first point is that the two-year going to be poorly developed, they will be thought

through very thoroughly and comprehensively.rule is arbitrary. Why we arrived at two years rather
What does the Minister say to those who argue thatthan 18 months or two and a half years or three
instead of trying to supply even less detailedyears, I do not sense there is a great logic about it
information on costs and benefits than currentlyunless someone can share that information with me.
provided, the Government should be improving theIt sounds like an historical compromise, someone
quality of the information? You have agreed this iswanted one, someone wanted three so we ended up
going to be in addition to, not instead of.with two. However, if we do not do it carefully the
Mr Murphy: That is right.wording that you have could come to fruition. I

think the impact assessment proposal will help a bit.
Q56 Bob Russell: My final question—I think we areThe impact assessment work would help a bit in
on a winning streak here—is, for example, why doesterms of continuing to revisit badly drafted orders or
the Government not routinely reassess whether itsorders that have unintended consequences. The
estimates of savings and costs for its proposals wereimpact assessment being a genuine thorough piece of
realised in practice? My experience with both localwork, improved from where it is now in some cases,
government and central government is that we havewill benefit it but then there are the sorts of tests that
all these bright ideas of cost savings and benefits butwe have spoken about already. The need for
very rarely do we then have an audit as to whatstatutory consultation: if you are out there
happened in practice. In the absence of suchconsulting and people say, “Not again”, you quite
monitoring, how can the Government havequickly get that message and, as a Committee, this
confidence in the figures that are presented?Committee would get that message “not again, you
Mr Murphy: I think, Chairman, I alluded to some ofdid this seven months ago”. We either then have to
that earlier, as you know, Bob. I share with thesay, “We are not revisiting it” or that department
Committee my anxiety in preparing for today that Iwill have to get its act together in a much more
do not think we do routinely revisit impacteVective way rather than having to revisit it. The
assessments and then propose the stated likelytests are there and the improved impact assessments
savings. I think we have to do that in a much betterare really crucial in getting this to work.
way in future and retrospectively test the logic
behind the impact assessment. Basically we have to

Q51 Dr Naysmith: I do not know whether any of the establish a track record as to which department has,
experts on the top table know where the two-year in eVect, delivered the full benefit as predicted in the

impact assessment. There is also a wider issue aboutrule came from?
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simplifying the impact assessment. You have a expectation, as we propose this legislative
sense, as this Committee will have through its Regulatory Reform Bill, that ministers will have
experience, that in some departments, Doug, which thought through the likely consequences of sub-
I will not name—I am not going to get involved in a delegation in time for this Committee. However, if
naming and shaming league table—there is a sense there are unforeseen elements in terms of sub-
that occasionally in some departments the impact delegation, which sometimes happen—I am advised
assessment is seen as an enormous burden, a paper there are some about the changes in technology, the
chase, a bureaucratic responsibility that basically opportunities provided by technology, the move
they have to do as part of getting a Bill or an order. away from paper-based bureaucracies, bureaucratic
What we are trying to do is take out some of the processes and the move towards IT enabled
burdens of an impact assessment retaining the core change—there are some things there which I do not
function of the impact assessment, and the Better think can reasonably come before this Committee at
Regulation Executive is currently reviewing that. If the time in which the order is proposed. That is a
the Committee has ideas about how the impact long answer, Sharon, sorry.
assessment process could be improved, I know the
Better Regulation Executive would be happy to hear
either from individualMembers of theCommittee or

Q59 Mrs Hodgson: That covers the second questionas a Committee collectively how you think the
I was going to ask as well.system could be improved. Bob, you are right, we
Mr Murphy: Sorry.should retrospectively challenge has that delivered
Mrs Hodgson: That is fine.what you said it would deliver.

Bob Russell:Could I thank theMinister for his frank
and candid response.

Q60 Chairman: Just by way of an advert, the
Q57 Chairman: Perhaps that could be in the Minister is answering questions to the All Party
departments’ annual reports to this Committee, with IT Committee tonight on transformational
its increased powers. government.
Mr Murphy: There are many ways in which it can Mr Murphy: Of which you are in the chair, Andrew.
be done. I am just glad I did not bring the wrong brief.
Chairman:Perhaps that could be in the departments’ Chairman:Moving on to the general power to repeal
annual reports to this Committee, with its or amend primary legislation, Stephen Hammond?
increased powers.

Q58 Mrs Hodgson: Would you accept that the Q61 Stephen Hammond: The previous committee
introduction of the power to sub-delegate within the held the view that you need to look at the package
RRO process would widen significantly the scope of changes which are being brought forward at the
for ministers to amend primary legislation, moment. Do theGovernment’s proposals, when you
amounting to a constitutionally significant look at them, not widen the scope of the RRO
extension of the RRO process? Would this not go procedure and take it a long way to giving ministersbeyond the mere tidying up of some minor or a general power to repeal and amend primaryinconvenient aspects of the present power?

legislation byministerial order? I assume you are notMr Murphy: This is one of the biggest concerns
going to agree with that. What reassurance can youabout the 2001 Act, that it does not allow this ability
give us about the limitations that are going to beto sub-delegate in an eVective way that allows the
placed on ministers when amending or repealing?delivery of what are generally considered by all
Mr Murphy: First of all, the minister has got toinvolved to be minor regulatory changes. The plan
satisfy Parliament about the suggested course ofat the moment, Sharon, is that when the
action. There are some tests, which certainly if youGovernment comes before this Committee and there
do not have we can get you, I do not know if youis a need for sub-delegation, the department should
have it in your paperwork. Certainly as the Bill goesat least in draft have a list of the proposed regulatory
through it will be much clearer as to what the testsmaking power proposals that the minister or
are. Some of them are inherited tests from thedepartment wants so that this Committee could then
Regulatory Reform Act 2001 and these are thetest what has been requested as part of this sub-
intentions to move unnecessary protection cannotdelegation within the order powers. We would like
prevent any individual from carrying out a freedomto see that as the norm whereby these proposals
or an act that theymight reasonably expect, and thatcome in draft at the time of the order. Obviously a
the proposal has to be proportionate. Again, what isStatutory Instrument rather than this Committee
proportionate? As I understand it, and I am not awill ultimately decide whether the sub-delegated
lawyer, the phrase “proportionate” is understood inpowers are passed. If we get to a stage where
jurisprudence in domestic UK law, in EU law and indepartments” proposals come to this Committee
the European Convention on Human Rights. Thatunder this new order making power and they have
is tried and tested and there has got to be a balancenot done the detailed work on sub-delegation, at
between the public interest and the rights of theleast in draft for you to test, then, between us we
individual. Those sorts of tests are there. There iswould have to come to a view on this, both in the

Committee and the Cabinet OYce. It is our also a process test, which I have been through
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already, with this Committee and the equivalent the etiquette of the process, I am happy tomake sure
that as these simplification proposals get agreed, thecommittee in the Lords on statutory public
Committee gets an early sight of them.consultation. Those safeguards and tests are

absolutely there.

Q65 Stephen Hammond: We would appreciate that,
that would be very useful. You mentioned in yourQ62 Stephen Hammond: Those tests will be on the
answer to my first question about the process testface of the Bill?
that would go through on RRO. Do you still see theMr Murphy: Yes. In terms of the proportionate
new revised procedure providing less scope fortarget on it, yes.
scrutiny than that capable of being given to Bills?
Mr Murphy: The truth is that is up to this

Q63 Stephen Hammond: In terms of trying to help Committee. All the safeguards from the 2001 Act
the Committee, could you provide some examples of will remain, some will be strengthened and that is
where you think proposals that are likely to be important. This Committee may have a wider role,
considered appropriate under the amended RRO as I said at the start. Ultimately, this Committee will

decide whether the proposed orders go through theprocedure currently would not work under the
same 60 days, the same process of consideration.present procedure?
One of the assessments we have made is that theMr Murphy: As we have discussed a little already,
current 60, the one-size-fits-all parliamentarythe departmental simplification plans—the
scrutiny through this Committee, we do not think isdepartments are being challenged to come up with
proportionate. The Committee either individuallycomprehensive simplification plans in time for next
or collectively have had frustrations about this. Iyear’s Pre-Budget Report—once we get all of those
think the most common example is the Museum ofin place we will be able to make an assessment as to
London Regulatory Reform Order which wasthe most likely candidates for the new Bill’s powers.
ordering the Museum of London to take some of itsSome, of course, will go through an established bill
exhibits outside of Central London and go out toprocedure, possibly in terms of parliamentary
Greater London, 60 days on that, is that reallyscrutiny. As I mentioned earlier, the ones that have
necessary? On some of the fire safety issues, there isalready come out of Defra and DTI which are
an equivalent degree of scrutiny by this Committeepossible candidates—I cannot say certain
in terms of the length of the scrutiny of thiscandidates because we have not published the Bill
Committee. Ultimately, the Government is saying,and it has not been scrutinised or even been open to
“We would like to see that parliamentary scrutiny tothat debate in any sense—fromDefra at the moment
be more proportionate to allow this Committee towould be the Radioactive Substances Act and in
focus its timemuchmore on themore important sortDTI the consumer and energy law, the Construction
of highly controversial issues”. When there is aAct and the employment law requirements. We can
general acceptance, notwithstanding Doug’s pointget more information for those for the Committee if
about unintended consequences, but when it is sothat would be helpful. Those are the types of things
minor as the Museum of London one was—I thinkat the moment that we are saying could come under
it was two lines—there is no need for a 60-daythe scope of this new order within this new Bill. That
consultation on that. Ultimately, it will be up to thiscould not have been done in the past.
Committee to decide. Ultimately, the relevant
minister will say, “Make a recommendation to this

Q64 Chairman: Irrespective of how Parliament ends Committee”. This Committee will then decide what
up scrutinising the Bill, I think this Committee it wants to do with that recommendation. The
would welcome some examples of what would Minister will have to say the nature of scrutiny the
potentially—we are not holding the government to minister feels most appropriate and why. This
these as RROs—fit in the new Bill that would not fit Committee I assume will disagree and will still want
in the existing one. to do the 60 days, and this Committee will have an

absolute right to do that in every instance if it soMr Murphy: Paul can fill you in on some of the Law
wishes.Commission ones as well.
Chairman: You almost gave us an insight into theMr Hughes: Just a couple which did not reach your
Bill there!Committee last time. The Law Commission did

report on the rules against perpetuity and excessive
accumulations and on the Third Party (Rights Q66 Stephen Hammond: The Minister is doing
Against Insurance) Act 1930, both of which are very exceptionally well today anticipating questions I
diVerent measures from what the Minister has been have not even asked yet! I want to explore a little bit
describing but they were unable to come through the about the 60-day period. You have just answered
present Act. We just hope they will be able to come one of the main ones, how the decision is going to be
through the new one. made about whether we should have the full
Mr Murphy: I do not know to what extent this procedure or a shortened one. The reason I ask it is
Committee has sight of these draft simplification what is the evidence that getting rid of the 60-days or
proposals. Certainly if it is within the scope of the shortening it would add anything to the procedure?
Cabinet Sub-Committee discussing them, and if it is Is there any real evidence? All our knowledge of the
appropriate for this Committee to have early sight of whole process is that much longer and, if I can say

so, much more time is wasted outside of that in thethose, I will make sure that happens. If it is within



3280751001 Page Type [E] 02-02-06 21:39:07 Pag Table: COENEW PPSysB Unit: PAG1

Ev 12 Regulatory Reform Committee: Evidence

13 December 2005 Mr Jim Murphy MP, Ms Kate Jennings, Mr Anthony Zacharzewski and Mr Paul Hughes

pre-Parliament stage of getting things ready to be always necessary to have 60 days? In reading the
previous transcripts it is my understanding thatbrought to this Committee than in the 60-days. The

60-days is the least important part of the procedure there is a sense of is it necessary?
in terms of losing time.
Mr Murphy: When we talk with business we talk

Q70 Stephen Hammond: It gives people a chance toabout a risk-based regulatory regime which is
put evidence in and people to hear about things. Theproportionate. There is no sense that a one-size-fits-
other point relating to what you have been saying isall parliamentary scrutiny of 60-days is either risk-
that it is not necessarily the complexity of a proposalbased or proportionate.
that can make controversy. If you put the word
“not” before something it can completely change
whether something is controversial or not, and it is

Q67 Stephen Hammond: I am sure it is being done in not loads and loads of paper restating the same
the sense if you want to speed things through, but thing.
this 60-days bit is the least restrictive part of the Mr Murphy: Absolutely. It can be a word which can
whole procedure. create enormous controversy. Ultimately, this
Mr Murphy: If there are suggestions about how you Committee will decide, however, we are attracted to
think we should speed up the more cumbersome the idea of fast-track for non-controversial
aspects? proposals where there is no public opinion on it

because it seems like such a straight-forward admin
burden and an exercise that everyone would be in
favour of, cutting out some of the bureaucracy.Q68 Stephen Hammond: I think we have made lots
Ultimately, this Committee will decide.of suggestions in the past: get departments to get the

stuV together and put them into Committee much
more quickly than they do, or have been doing. Q71 Stephen Hammond: The final point I want toEducating departments in how to prepare for getting ask you in this section is aboutHybrid Bills andwhatstuV through this Committee in my view, and many proposals the Government might have to protectother views, is much the most important thing in private interests in this procedure?speeding this procedure up, not the actual

Mr Murphy: I want to ask Kate to say a few wordsprocedure.
about that.Mr Murphy: I will have a look, I am sure I should
Ms Jennings: We included hybrid and privatehave done so before coming here today. I will have
legislation in the consultation document because thea look at suggestions.
departments have specific proposals which they
thought might otherwise be suitable for RRO and
they were not because they were hybrid. We were

Q69 Stephen Hammond: The reason the 60-day waiting for consultation responses on this one. We
procedure is important is, apart from departments were very open-minded as to whether or not we
going around and discussing with people they think would include it in the final proposals. The responses
should be interested in sending out consultations, it from consultation where people did comment were
is only when it gets to this stage that members of the positive and encouraged the idea of reform of
public get to hear about it in a way where they can private and hybrid legislation by this route. That is
submit evidence to us about the actual piece of why we are taking those proposals forward. At the
legislation being proposed. moment our view is that a lot of the extra
Mr Murphy: Specifically on that, I welcome any requirements to consult the right parties and the
suggestions of how you think we should go bolder, powers to give evidence are already there in the
quicker, faster on some of this stuV. On 60-days this current RRO route.We have statutory consultation,
Committee will make an assessment as to whether and that consultation must include all individuals
there should be a curtailed period of parliamentary aVected by a proposal or likely to be aVected by
scrutiny and this Committee, and its equivalent proposals. With the Committee structure, as you
committee in the Lords, has a final say on that. One mentioned, there is time to give evidence to the
of the things about it is that the proposals will come committees. It is on that basis that we have been
forward which in themselves will be extraordinarily developing our proposals and our thoughts.
minor, lifting the admin burden, and there is a Obviously we are conscious that this is something
general acceptance in business that we should lift novel and we will be listening very carefully to the
that admin burden. In itself there is no controversy responses we get to these proposals when the Bill is
and, in fact, it is hard to create a discussion about it taken forward.
at all. Individually we think there is a good sense in
not spending 60 days on it. Cumulatively we think

Q72 Chairman: Were any examples given in theeach of these small wins could add up to something
consultation of areas of private legalisation that canquite significant for business and the UK economy.
be done?Is this a question about is it proportionate? I accept

your point that we could do more elsewhere in Ms Jennings: I do not think there were specific
examples. For example, the City of LondonGovernment to speed up the process but here is a

defined target of 60-days and the question is, is it response was very positive saying that they thought
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it might be useful. We are aware with the implemented that”. There is never “What
unnecessary things did you take oV the StatuteDepartment for Transport that a lot of railway
Books?”legislation is in the power of local acts. Historically,

there was an example of a port authority wanting to
make things simpler and they would have liked to Q74 Alison Seabeck: Picking up the point Andrew
pursue their ideas by a regulatory reform order made earlier about putting it in the annual reports:
because otherwise it would have been unlikely they “How have you helped streamline legislation and
would get parliamentary time. At the time we had to what changes have you made”, in a positive way it
say to them it was not possible because we did not might help in some way. Then they can be
have the powers. answerable for why they have not and then make
Chairman: Can we move on to things inside that point to all those individual select committees.
government. I do not want to put words into your Mr Murphy: Yes.
mouth but there may be a cultural problem
throughout the system. Can I askAlison to ask a few

Q75 Alison Seabeck:One major distinction betweenquestions.
Bills andRROs is that RROs require departments to
finalise their work on policy before the proposal is
laid whereas with a bill, as it goes through theQ73 Alison Seabeck: You have touched on the processes in Parliament, there are numerous

cultural bias towards Bills and, Jim, in the course of opportunities tomake amendments and changes. To
today’s session you have acknowledged that what extent does that diVerence explain some of the
ministers like Bills in preference to orders for reasons diYculties that some departments may have with
we can only guess at. Equally, the culture within the RROs?
Civil Service too seems to reflect a cultural bias Mr Murphy: It does go some way to explaining it on
where Bills have a higher profile than RROs. Just the basis of you have got to have everything together
looking at the Fire Safety Order, which seemed to and that is it, whereas with a bill you can go through
get tangled up not only between departments but various stages. You can say, “We will sort that out
between primary legislation and RROs, it was stuck in three months’ time”. I am not saying that is what
because it was not responding to the current happens, it is not going to happen with this Bill. I
situation, we had the fire strike and various things was a Government Whip for three years.
coming through at the same time. How do you avoid
this type of confusion in future and get the Civil

Q76 Bob Russell: That is on your CV?Service and ministers focusing their attention on
Mr Murphy: Yes. I did not whip anything oV thehow to best push forward appropriate legislation as Statute Books. The fact is that I have been involvedspeedily as possible? in conversations and that is unresolved at the

Mr Murphy: As I mentioned a little bit earlier, there moment but we can resolve it. We have got space to
is a culture. I have read previous transcripts which resolve it which is neither the culture nor the process
said there is a culture within the Civil Service, I am in terms of RROs or as we envisage orders. I would
not going to question it, that is only part of the issue. rather get to a situation where all the bills are ready
There is a culture in politicians of all parties that rather than we allow the order structure and the
something must be done. It is very rare that people culture around orders to reflect the culture around
say less must be done, maybe we should not do it. It some bills. That is a challenge for more than just this
is not a good slogan, it does not want a stick, it does Committee.
not want a placard and it rarely appears in the
manifesto. It is a big challenge and it is not going to

Q77 Chairman: Let us apply that to this Bill. Wechange overnight. This Bill will shift it a bit but it is
have a Bill that is to be published shortly. Wea culture change across Whitehall both amongst the
presume that you have analysed the evidenceCivil Service,Ministers andMembers of Parliament.
collected before producing the Bill. When are weIt is also the case in local authorities and local
going to get a summary of responses? Is it going togovernment where, within the councillors, there is be published at the same time as the Bill or are we

the view that something must be done, I want to going to get a summary in advance?
makemymark by implementing something. There is Mr Murphy: In this case, I will say again, we will
not an equal value, or anything approaching an publish the summary of the consultation shortly,
equal value, for taking something oV the Statute that means tomorrow, but not the Bill.
Book or putting something on it. That will change a
bit by this Bill, it will change a bit through the Prime

Q78 Chairman: The summary will be providedMinister chairing the Panel for Regulatory
when?Accountability. That will send a signal through
Mr Murphy:Wewill provide that for the CommitteeWhitehall, that is the intention. It is a cultural shift
tomorrow, yes.that will take a considerable amount of time. My

sense, based on nothing more than a series of
anecdotes, is that it is great for a civil servant to be Q79 Chairman: You are not committing the Bill to
a Bill team leader, not in terms of pressure but in tomorrow?
terms of aCV, it is great. In the sameway, “What did Mr Murphy: I am neither committing nor not

committing.you do as a Minister?” “I implemented this, I
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Bob Russell: Do we understand that “shortly” can Mr Murphy: It was all oV the record, was it not!
mean diVerent things at diVerent times?

Q81 Chairman: There is a little irony that this could
go down in the history books as being called

Q80 Chairman: I think it is “highly shortly”. Murphy’s Law. Thank you very much to you and
Minister, thank you very much for responding to us your team for coming this morning.

Mr Murphy: Thank you.in, I think, a fairly frank and open manner.

Memorandum from the Cabinet OYce

Following my appearance before the Regulatory Reform Committee on 13 December, I am writing to
provide further information.

In your letter of 12 October, you asked to see the results of the public consultation on the proposed Bill.
Following the end of the consultation period in October, I sent copies of all responses from consultees,
except those which were submitted confidentially, to the Committee. The Committee Clerk has recently
requested electronic versions of these responses, which my oYcials will provide.

As I mentioned yesterday, the summary of consultation responses has been published today. I enclose
copies of the summary of consultation responses for the Committee’s information. Copies will also be placed
in the House Library and will be available on Better Regulation Executive website at
www.cabinetoYce.gov.uk/regulation.

I agreed to provide the Committee with further information on a number of issues raised at yesterday’s
evidence session.

Regulatory Reform Act—the Two-Year Rule

We discussed the origins of the two-year rule. My oYcials have clarified that following informal
discussion with both the Regulatory Reform Committees, the Lords Committee expressed concern
regarding the possibility of increasing the tendency for ill-considered legislation, and suggested a cut-oV.
The Government proposed the two-year rule in response to these concerns.

Contents of the Bill

The summary of consultation responses outlines the consultation responses received regarding the
Hampton proposals. There was a low level of responses to questions on penalties and structural reform,
which has led us to decide not to pursue a specificmergers or penalties power in this Bill.However, I envisage
that the extension to the powers under the Regulatory Reform Act 2001 will allow the delivery of mergers
by Order.

Measures which could be delivered by Order

Earlier this year the Government committed to one of the most radical regulatory reform packages in the
world. It is essential that the Bill provides a flexible, eVective power which allows us to deliver Departments’
simplification plans and achieve administrative burdens reductions.

I mentioned yesterday a few examples of measures which could be delivered by Order under extended
Regulatory ReformAct powers. I am attaching copies of the draft Defra, DTI andHSE/HSC simplification
plans, which are also available on the Defra, DTI and HSE websites. Final versions of all Departments’
simplification plans will be published by the 2006 Pre-Budget Report.

Only DTI reponse attached. Defra and Health and Safety Commission responses are available at
(www.defra.gov.uk) www.hse.gov.uk/consult/condoes/simplification respectively.

Post-Implementation Review

We discussed Regulatory Impact Assessments. This is something that my oYcials are considering further
as part of the revision of the RIA guidance. The new guidance will be published before summer 2006, and
I would be happy to keep you updated on the progress of the revision.

Jim Murphy

14 December 2005
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Supplementary memorandum from the Cabinet OYce
Annex

Liz Booth, Regulatory Reform Committee (RRC) Secretary, wrote requesting a corrected transcript of
my oral evidence to the RRC on 13 December 2005. I would like to take this opportunity to respond to the
Committee’s requests for further information and to make a clarification to the evidence that I gave.

The Committee requested that examples be provided of RROs that had been used solely for the purpose
of correcting errors (Question 34). However, research carried out since the evidence session has found no
examples of this taking place.

In response to Question 5, I stated that some academics had expressed concern that we were moving too
quickly and were not allowing for proper parliamentary scrutiny. This was not the case. No such responses
were received from academics during the consultation, or at any other time, although some trade unions did
raise such concerns as I stated later in response to Question 6.

Jim Murphy

11 January 2006

Letter from Andrew Miller, Chairman, Regulatory Reform Committee to Rt Hon Alan Williams

Amendment of the Regulatory Reform Act 2001

At the last meeting of the Liaison Committee I mentioned briefly under any other business the issue
of the forthcoming Bill to amend the Regulatory Reform Act 2001. The Bill is expected to be considerably
wider in scope than a mere tinkering or tidying-up exercise, and may include some constitutionally
significant proposals. As promised, I enclose a short paper setting out some possible options for
consideration by members of the Liaison Committee.

I would be grateful if you could put my paper on the Committee’s agenda at the earliest opportunity.

Scrutiny of Forthcoming Bill

The forthcoming Bill is expected to:

(a) amend the Regulatory Reform Act 2001 to increase the scope for Ministers to amend and repeal
primary legislation by order making powers; and

(b) streamline the regulatory regime by (amongst other things) eliminating a number of Quangos.

The Bill may therefore be of interest to a number of departmental select committees.

The Regulatory Reform Act 2001 (RRA)

The Deregulation and Contracting-out Act 1994 introduced the concept of “Deregulation Orders”.
These were a form of delegated legislation which enabled Ministers to amend or repeal primary legislation
where there had been no power in the Act or Acts which it was proposed to amend to allow this to be
done through secondary legislation. The test of whether this power could be used was broadly that it
should be deployed only to remove “unnecessary” burdens. Because the power was so constitutionally
novel, its exercise was subject to much more rigorous parliamentary control than for normal statutory
instruments. This became known as the ”super-aYrmative process”. The essential characteristics of this
process were:

— First, the laying of a draft order must be preceded by a statutory public consultations and then
by the laying of a “proposal” for a draft order before Parliament.

— Second, each such proposal automatically stands referred to a committee of each House. No
draft order can be laid for a period of 60 calendar days to allow these committees (in this House
my own Regulatory Reform Committee and in the Lords the Delegated Powers and Regulatory
Reform Committee) to report independently on the proposal. The Committees may recommend
either that the draft order proceed as proposed, that it not proceed or that the proposal be
amended before the draft order is laid. Having considered the reports of the Committees, the
Minister may then lay a draft order proper. The Committee makes a further report within 15
sitting days as to whether it recommends that it should be approved. Certain procedural
consequences flow from a negative recommendation of the Committee, although it does not
have a veto.

The Regulatory Reform Act 2001 (RRA) extended the powers first given to Ministers in the 1994 Act,
enabling a wider range of “burdens” to be addressed through this mechanism and giving greater flexibility
in its use. The parliamentary procedures remained essentially unchanged. To date, 27 orders have been
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approved under the RRA covering a variety of subjects, including trading stamps and fire safety. A
proposal relating to civil registration of births and deaths was rejected by both Committees and has not
been proceeded with.

Review and Document Entitled A Bill for Better Regulation

On 20 July 2005, the Government published its long awaited Review of the Regulatory Reform Act
2001 along with a consultation document entitled A Bill for Better Regulation. Although the review
identifies many positive aspects to the Regulatory Reform Order process it argued that the RRA
unnecessarily limits the scope of reforms that can be delivered through this procedure, and thereby inhibits
the more rapid implementation of the Government’s “Better Regulation” initiatives. According to the
Government, departments find the procedure limiting by having to comply with unnecessarily complex
and burdensome legal constraints. For example, departments are critical of the rule that prevents RROs
being used to amend/repeal legislation that is less than two years old. The lack of an express power to
include sub-delegated powers within RROs is also considered by departments to be unnecessarily limiting.

The consultation paper also suggests that the processes of parliamentary scrutiny are themselves
burdensome to the Government and could be made less detailed and intensive so as to save time and eVort
in Whitehall. The consultation document invited comments on a number of recommendations relating to:

(a) measures to widen the scope of the RRA to make it easier to remove or amend legislation that
the Government considers outdated, unnecessary or over complicated legislation; and

(b) changes to the regulatory framework that flow from the Hampton Review—Less is more. The
Government describes these proposed powers as enabling it (through delegated legislation,
though not necessarily using a version of the RRO procedures) to “make structural changes to
regulators . . . through which 31 national regulators are to be merged into seven, and [to] give
flexibility for the future to change regulatory structures as the business environment changes”.

The proposed Bill clearly represents a considerable leap forward in the use of delegated legislation for
“regulatory” purposes. It is suggested, for example, that it may also adapt the procedure for the speedier
implementation of “uncontroversial” Law Commission recommendations. Through its committees, the
House may well wish to consider in the fullest and most careful way any increase in the scope and use
of such powers.

Effective Parliamentary Scrutiny

There is no indication that the Government is proposing to subject the Bill to pre-legislative scrutiny.
In contrast, the Regulatory Reform Bill 2001 was subject to pre-legislative scrutiny in both Houses, on
the grounds of its constitutional significance. For the forthcoming Bill, it is not clear when the
Government will present its Bill, although it is possible that first and second readings may take place
before the Christmas recess. At present, the House of introduction is also unknown.

Given the significance of the forthcoming Bill, members of the Liaison Committee may consider it
appropriate to subject the Bill to some detailed scrutiny before it is formally presented or (if pre-legislative
scrutiny is not possible) before second reading. Under its existing Standing Orders (SO 141), the
Regulatory Reform Committee examines individual RROs and reports to the House on “any matter
arising from its consideration of such proposals”, but it is not obvious that this would be suYcient to
enable it to scrutinize the proposed Bill. A resolution of the House referring the Bill after first reading
would permit the RRC to consider the provisions of the Bill. Departmental select committees, of course,
have powers to examine Bills falling within their competence.

The Liaison Committee may wish to consider how best to co-ordinate parliamentary scrutiny of the
Bill in this House. The obvious options are:

(1) leave the Bill to proceed through the normal stages, being reported on by any select committees
as they see fit to do so;

(2) invite the Leader of the House to refer the Bill to the Regulatory Reform Committee for peri-
legislative scrutiny, ideally after first reading; or

(3) invite the Leader of the House to refer the Bill to an ad hoc Committee, perhaps comprising
Members from specified Committees, for peri-legislative scrutiny.

Options 1 would allow all those select committees with an interest in regulation (which includes at
the very least the Trade & Industry Committee, the Transport Committee, the Health Committee, the
Environment, Food and Rural AVairs Committee, the ODPM Committee and the Public Administration
Committee) to scrutinise the Bill. However, this option carries the risk that scrutiny of some of the
technical aspects of this important Bill may be lost in the gaps between Committees.

Although the Regulatory Reform Committee (RRC) has an obvious interest in examining the Bill
(option 2), other Committees may also have a strong interest in scrutinising extensions of order making
powers. The Hampton proposals in particular fall fully within their territory, whereas these proposals
have little, if any, direct relevance to RRC.
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Option (3) would allow members with the widest background and expertise to scrutinise the Bill in
detail, but possibly at the cost of some disruption to the agreed work programmes of the Committees
from which they are drawn, and at too slow a speed to influence it if it starts progress in this House.

2 November 2005

Letter from Andrew Miller, Chairman, Regulatory Reform Committee to Rt Hon GeoVrey Hoon

I have seen a copy of your letter to Alan Williams (dated 7 December) concerning the procedures for
handling the proposed Better Regulation Bill and the request to extend the remit of the Regulatory
Reform Committee.

As regards widening the remit of the Regulatory Reform Committee, I am pleased to see that you
support the request and am interested in your proposal to extend my Committee’s remit even further to
cover matters relating to regulatory reform or some similar phrase. Given the Government’s intention
to present the Bill in the first week after the Christmas recess, could I please urge that the proposed
changes to our Standing Order be quickly consulted on and tabled as soon as possible.

So far as scrutiny of the Bill is concerned, ideally the Committee would like to produce an interim
report in time for the Bill’s Second Reading. I recognise that the matter will be considered by the usual
channels, but if the Bill is published in the first week after the recess, as expected, I would urge that we
be given suYcient time to publish our interim report before Second Reading. We hope to be in a position
to publish the report by mid February.

20 December 2005

Letter from Rt Hon GeoV Hoon, to Andrew Miller, Chairman, Regulatory Reform Committee

Regulatory Reform Committee

Thank you for your letter of 20 December about consideration by your Committee of the Legislative
and Regulatory Reform Bill.

You ask when it might be possible to introduce the proposed changes to your committee’s terms of
reference, indicating that the wider terms of reference would help to clarify the Committee’s role in
conducting a brief inquiry into the Bill. I do not think it will be possible to introduce these changes in
the timescale necessary so as to be in place before your Committee starts its inquiry. The Bill has now
been published and you will presumably be starting your work on it already. But I do not think the
widening of the terms of reference should aVect this work, since I know the Committee has been able
to conduct similar inquiries in the past into the governing primary legislation and the processes involved.
If it looked as if any problems were to arise on this score then I would be happy to have them drawn
to my attention and to see whether any action is necessary.

You also ask whether it would be possible to ensure that the second reading of the Bill can be delayed
until mid February, the target time you have for completing your report. As you observe, this is a matter
for the usual channels and it is very diYcult to give undertakings of this nature given the competing
factors which have to be taken into account. Business managers will certainly take your committees’
needs into consideration as part of the process. At this stage I can say that we do not plan to hold the
second reading before 6 February.

16 January 2006
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