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Home Affairs Committee: Evidence Ev 1

Written evidence
1. Memorandum submitted by Amnesty International UK

Amnesty International welcomes the opportunity to provide evidence to the Home AVairs Committee
Inquiry into Immigration Control. This submission focuses on detention policy and conditions and the
quality of initial decisions in asylum claims.

Two reports published by Amnesty International are enclosed: [not printed] “UNITED KINGDOM:
Seeking asylum is not a crime: detention of people who have sought asylum” and “Get it Right: How Home
OYce decision-making fails refugees”.

Detention Policy and Conditions

1. An increasing number of people who have claimed asylum at some stage in the UK are being detained
solely under Immigration Act powers, including families with children. The number of available detention
places has tripled1 since this Government came to power in 1997 and the vast majority of those detained
under Immigration Act powers are people who have claimed asylum.2

2. In June 2005 Amnesty International report published a report entitled UK: Seeking Asylum Is Not A
Crime: Detention of people who have sought asylum. The report examined the increased use of detention both
at the beginning and at the end of the asylum process. The report considered whether the UK met its
obligations with respect to the right to liberty and the right of people to be treated with dignity and humanity
under international refugee and human rights law and standards.

3. While the UK authorities have often claimed that detention is pivotal to their strategy to remove
asylum-seekers whose claims have been dismissed, they have also stated that: “. . . detention would only be
used as a last resort”.3 Amnesty International found that many people who have sought asylum at some
stage are detained at diVerent points of the asylum process and were detained even though the prospect of
eVecting their forcible removal within a reasonable time may be slim.

4. Amnesty International found that many people who had sought asylum were detained in grim, prison-
like establishments, in remote locations far away from their families. There were cases of individuals who
languished in detention and one of those interviewed had been detained for two years. Many complained
about being moved around the detention estate, from one Immigration Removal Centre to another,
sometimes in the middle of the night. The organisation found the detention of families, including mothers
with very young children, survivors of torture and other vulnerable individuals particularly unacceptable.

5. Amnesty International examined the cases of asylum-seekers who were detained for the duration of
the asylum process whose claims were considered under accelerated asylum-determination procedures
predicated on detention. At Harmondsworth Immigration Removal Centre (IRC), the Home OYce aims
to make an initial decision within three days.4 Once the application is decided and most likely refused, the
applicants continue to be detained during the appeal process pending their forcible removal from the UK.

6. Among asylum-seekers detained at Oakington Reception Centre—where claims are fast-tracked—are
those whose claims are refused and certified as “clearly unfounded”. Under the “non suspensive appeals”
(NSA) procedures such applicants can be removed with no right of appeal from within the UK against the
refusal of asylum. The NSA procedure is premised on a list of so-called “safe countries” compiled and
updated by the UK authorities. The vast majority of such claims are refused. In some cases, those who were
processed through fast-track procedures are subsequently detained for long periods on time.

7. In February 2005 the UK authorities announced that a projected target of up to 30% of new asylum
applicants would be put through a “fast-track detained process” by the end of the year.5 Amnesty
International is concerned about the quality of decisions and procedural safeguards within these “detained
accelerated procedures”. Speeding up the decision-making process is beneficial only if it is not at the expense
of fairness and quality. In addition, the organisation considers that the expeditious processing of asylum
claims should not be premised on detention.

8. As part of its research, Amnesty International set out to establish how many people who have sought
asylum at some point are detained in the UK under Immigration Act powers. For the first time, in May
2005, the UK authorities produced statistics on the number of asylum-seekers whose claims are fast-tracked

1 In March 2005 the capacity in removal centre was 2,672 (excluding short term holding facilities) according to the Director of
Detention and Accommodation Centre Services at the Immigration and Nationality Directorate.

2 The latest snapshot showed that on 24 September 2005 1,695 persons who had sought asylum at some stage were being detained
solely under Immigration Act powers (this excludes persons detained in police cells and persons detained under dual
immigration and other powers).

3 See, Operational Enforcement Manual, Immigration and Nationality Directorate, Home OYce. It “contains guidance and
information for Immigration Service oYcers dealing with enforcement (after-entry) immigration matters”.

4 Almost all of the facilities used to hold people who have sought asylum in the UK have been named Immigration Removal
Centres. Notwithstanding this euphemism, it should be made clear from the outset that they are detention establishments in
anything but name.

5 “Controlling our borders: Making migration work for Britain—Five year strategy for asylum and immigration”, published on
7 February 2005.
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and who are detained at Harmondsworth IRC for the duration of the asylum process. Statistics are also
available quarterly on asylum-seekers whose claims are processed at Oakington Reception Centre.
However, in the course of a year no comprehensive statistics are produced on the number of those who have
sought asylum who are held in detention, or the length of time for which they are detained. The oYcial
quarterly statistics give a “snapshot” of persons recorded as being in detention in the UK solely under
Immigration Act powers on a particular day, with the percentage of those who have sought asylum at any
stage, by places of detention, gender and the length of time spent in detention on that particular day.

9. Therefore, Amnesty International is concerned that the picture of how many people who have sought
asylum and are detained, and the length of detention remain unclear. Despite requests, the UK authorities
have failed to make an accurate picture of this phenomenon publicly available. The Home AVairs
Committee in its report on Asylum Removals in April 2003 recommended that the UK authorities should
provide quarterly figures on total numbers detained during the period with lengths of detention.

10. As a result of its research, Amnesty International suspects that at least 27,000 and 25,000 people who
had sought asylum at some stage were detained in 2003 and 2004 respectively for some period of time. This
represents a very significant use of detention and immediately raises the question of whether such prolific
use of detention is in compliance with international human rights law.

11. The UK authorities have argued that detention is necessary to prevent people from absconding at the
end of the asylum process. But the organisation is concerned that the authorities are using the risk of
absconding as justification for detention without a detailed and meaningful assessment of the risk posed by
each individual, if any. For example, prior to being detained, those were interviewed by Amnesty
International during the course of its research had, when instructed to do so by the UK authorities, complied
with reporting requirements. Therefore, they presented no risk of absconding. The Home AVairs Committee
expressed concern about the lack of oYcial data on the risk of absconding. In their report on Asylum
Removals the Committee said that this risk has not been quantified.

12. At the time of being taken into detention people were not told how long they would be detained.
Those interviewed by Amnesty International complained about not knowing what was happening with their
asylum claim whilst they were held in detention and that it was diYcult to pursue their claim. They told the
organisation that while in detention they felt abandoned and demoralised. A number complained of being
subjected to verbal abuse. Some of those interviewed seemed to experience great diYculty in relaying their
stories even months after their release from detention and a number of those interviewed were still suVering
from severe depression.

13. Whether at the beginning or the end of the asylum-determination process, the individuals concerned
may be taken into detention on the basis that a bed is available within the detention estate, rather than on
considerations of necessity, proportionality and appropriateness to detain them.6

14. Under Immigration Act powers, the UK authorities are empowered to authorise the detention of
people who at some stage have sought asylum in the country.7 No prior judicial authorisation of detention
is required and there is no prompt and automatic judicial oversight of the decision to detain nor are there
automatic judicial reviews of the continuance of detention. In addition, there are no maximum time limits
of the length of detention. In light of all of this, Amnesty International is seriously concerned that detention
of people who have at some stage sought asylum can continue indefinitely without any automatic judicial
intervention.

15. Within the UK legislative framework, one of the few avenues open to those detained, who have
sought asylum, is to attempt to secure their release by initiating a bail application. Provisions had been made
under the Immigration and Asylum Act 1999 for two automatic bail hearings, but these were never
implemented and were, in fact, repealed under the Nationality, Immigration and Asylum Act 2002. The
other avenues open to those in detention would be to challenge the lawfulness of their detention through
habeas corpus or to seek a judicial review of the decision to detain them. However, as the organisation
found, neither remedy was particularly eVective which is evidenced by the fact that they are rarely used.

16. Amnesty International is further concerned that the diYculties that those who have sought asylum
face in accessing justice while in detention have been compounded by the recent restrictions to publicly
funded immigration and asylum work. In April 2004, the UK authorities introduced new funding
arrangements for legal work on asylum and immigration cases in England and Wales, with the aim of cutting
the overall amount of public funding for this area of work. These arrangements have resulted in the
withdrawal of established solicitors from this area of work leaving a dearth of expertise. At all stages of the
asylum process many are left with little or no access to eVective legal advice and representation. This
problem is particularly acute for those in detention who are at the end of the asylum process.

6 In its December 1998 report, the Working Group on Arbitrary Detention expressed concern that: “[t)he release of certain
persons on account of non-availability of space and the detention of certain other persons whose cases for release are much
stronger but who are detained because space is available makes detention dependent on the availability of space, rather than
the quality of the applicant’s case”, Report of the Working Group on Arbitrary Detention, Addendum—Report on the visit of
the Working Group to the United Kingdom on the issue of immigrants and asylum seekers, E/CN.4/1999/63/Add.3,
18 December 1998.

7 The powers of the executive are provided under the Immigration Act 1971 and under successive immigration laws passed in
the last 12 years.
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17. In light of its research Amnesty International found that the detention of people who have sought
asylum has a terrible human cost, inflicting untold misery on the individuals concerned and their families.
The organisation considers that detention is not being carried out according to international standards, is
arbitrary and serves little if no purpose at all in the majority of cases where measures short of detention
would suYce.

Quality of Initial Decisions in Asylum Claims

18. Amnesty International has had a long-standing concern with the quality of the initial decision-
making on asylum claims by the Immigration and Nationality Directorate of the Home OYce. The
organisation has recommended that initial decision-making on asylum claims should be “front-loaded” with
resources focused on good quality defensible decisions early in the decision making process. “Front-
loading” enhances eYciency by ensuring that the initial Home OYce decision is based on a full
understanding of the applicant’s case and is therefore reliable. An essential component of such an approach
is that asylum seekers should have access to early provision of good quality legal advice.

19. Amnesty International and many other commentators believe that the one of the main problem with
the asylum system is the poor quality of decision-making. The report Get it Right: How Home OYce decision-
making fails refugees, published in February 2004, identified the organisation’s concern that the quality of
initial decision-making on asylum claims was inadequate and highlighted three areas where standards of
initial decision-making persistently fell short of those expected in a just and eYcient asylum-
determination system:

— Accurate information relating to the human rights situation in countries of origin.

— Objective consideration of issues relating to the individual credibility of asylum applicants.

— Appropriate consideration of allegations of torture and medical evidence.

20. Since the publication of the “Get it Right” report, Amnesty International has noted no perceptible
change in the quality of initial decision-making by the Home OYce. It is of great concern to Amnesty
International that the Home OYce persists in using out of date, inaccurate and/or selective country of origin
information, relying upon its own Country of Origin Information Service and Operational Guidance Notes
rather than adopting a “multi-sourcing” fact-finding approach.

21. Caseworkers’ use of unreasoned, overly subjective assertions about the credibility of individual
asylum applicants continues to result in unfair decisions—particularly with regard to applicants from a
country in crisis such as Sudan and a country in transition such as Somalia. At the time of writing, no
advances have been made with regard to consideration of torture allegations and/or medical evidence, which
fails some of the most vulnerable applicants in the asylum process. Similar concerns with the poor quality
of initial decision-makings have also been expressed by the Home AVairs and the Constitutional AVairs
Committees, the Lords EU Committee and in June 2004 by the National Audit OYce.

22. Asylum statistics produced by the Home OYce show that from January to September 2005 an average
of 17% of rejected initial asylum decisions were overturned on appeal. However, the most recent statistics
from July–September 2005 show that when broken down by nationality, in 49% of Eritrean applications;
42% of Russian applications; 39% of Somali applications and 26% of Sudanese and Zimbabwean
applications the initial decision to refuse asylum was wrong and was overturned on appeal.

23. In 2004 the United Nations High Commissioner for Refugees (UNHCR) began its Quality Initiative
project to assist the Home OYce to achieve an improvement in the overall quality of first instance decision-
making through auditing existing practice and providing recommendations.

24. In its most recent key observations and recommendations of its Quality Initiative project, UNHCR
reports instances of poor decision-making and “some evidence of a lack of understanding of key decision
making concepts”. Instances have also been observed where the relevant law is misapplied or misunderstood
and where country of origin information is not properly sourced.

25. Amnesty International believes that all applications for asylum in the UK should be dealt with by a
qualified, specially trained body of professionals. The overall calibre and training of caseworkers who take
initial decisions on asylum applications needs to be reviewed. All caseworkers dealing with asylum
applications should receive long-term continuing training, including external training, in refugee and human
rights law and country of origin information. They should have specialist knowledge of international
standards relating to the protection of refugees and the political and human rights situation in the
applicant’s country of origin.

26. Amnesty International believes that getting more decisions right in the first instance would lead to
fewer appeals, thereby cutting the cost to the taxpayer. Fair initial decisions will raise public confidence in
the asylum system and reduce the anxiety of asylum applicants.

Jan Shaw
Refugee Programme Director

1 December 2005
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2. Memorandum submitted by the Association of Visitors to Immigration Detainees (AVID)

AVID is the umbrella organisation for independent visiting groups who visit at immigration removal
centres and some prisons in the UK. Our member groups have over 400 visitors who visit centres on a daily
basis and observe the diVerences between policy set by the Detention Policy Unit and practice within the
centres.

Many of their observations reach AVID in the form of complaints against enforcement, the contractors
running the centres, poor decision making initially by the caseworkers and escorts being used to eVect
removal or movement between centres.

It had not been our intention to respond to this inquiry due to the wide range of the subject, but certain
cases have recently come to our attention and despite the deadline passing, we hope the Committee will be
able to take the evidence in this submission into account.

1. Health Services

Health provision is “bought in” by the contractor running the centre, where it is privately run. We
continue to maintain that there is a conflict of interest between keeping the contract and providing a good
service to detainees. The three case histories below demonstrate that:

— The system for ensuring medical care is continued during removal is ineVective, as demonstrated
by the cases below.

— There is still a lack of credence given to those claiming to have been tortured even when evidence
of trauma is obvious and progressive.

— Attempts are still made to remove people who are medically unfit.

— Mistakes, whether deliberate or not, are made and people removed without their case being
completed.

(a) “M was picked up by an enforcement team between 7.30 and 8 am, the oYcers taking her diabetes
medicine without allowing her to take her morning dose. She was taken to a holding centre, then to a removal
centre, without having any food, arriving at 3.30 pm. On arrival she was seen by a nurse who took her blood
pressure, told her it was high and that she would see a doctor in the morning. At 12 pm she was taken to
Heathrow for removal. She felt very ill, was extremely stressed and tired. She had severe head pains. Repeated
requests to see a doctor were ignored. At 6 am she was told she would not be removed. She became agitated and
shouted for a doctor at which point the immigration oYcials started to restrain her, resulting in a head injury.
An ambulance was called and she was taken to hospital.

When a further attempt was made to move her to another centre, she was not told where she was being taken,
she was handcuVed and her son was used as an inducement to get her into the van. Her son is now extremely
disturbed by all the moves, waking at night, withdrawn and having nightmares.”

The above also highlights the indiVerence to individuals of the escorts.

(b) “S had reported being tortured as part of her case and was distressed, suVering panic attacks and reliving
events from her torture. She asked her visitor to help her end her life. Over a period of one month, she
deteriorated mentally and ceased taking food and water. The visitor was assured by the medical staV that there
were no medical concerns in spite of her breathing diYculties, forgetfulness, pitting oedema of her ankles, feeling
cold all the time.

During this period there were other hunger strikers in the centre, who did not receive visits from either
the nurse or doctor in the centre on a regular basis.

An independent expert visited S and expressed great concern over her condition. A second independent expert
on torture survivors visited in mid August and subsequently she was admitted to hospital. By mid-September,
S had been returned to detention and was hallucinating, seeing Ugandan soldiers in the centre, breathless again
and having panic attacks. She was also experiencing stomach pain when trying to eat, having stopped the hunger
strike. The re-feeding drinks were stopped by the medical centre and they said they would not be getting any
more.

Due to the publicity locally about the hunger strike, at least two detainees, including S received threatening
phone calls. A “bogus” attempt was made to remove S. The visitor supported her in trying to complain but so
far, no oYcer has attempted to follow up the complaint.

S was taken back to Bedford Hospital in early October where she was hallucinating and unable to sleep for
fear. Returned to the centre on mid-October where she became catatonic. After three days she was moved to a
secure psychiatric unit. Improved mentally and physically while in the unit. Was returned to centre where she
deteriorated immediately, being unable to sleep, severe breathing diYculties, confusion and double vision.”

(c) Detainee who was injured near her eye before being detained, but not treated before two attempted
removals, both of which were refused by airline staV as she was bleeding. Was still awaiting specialist
appointment, as she is already blind in one eye, two months after being detained.
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(d) Detainee (torture victim) alleged that he asked Healthcare about his solicitor’s request for medical file,
which was urgently required to stop a removal. Healthcare told him that they had not received the fax, but he
saw the fax on a table. Detainee was removed without being able to appeal on medical grounds.

The concerns raised by the above cases include:

1. What checks are made to ensure that torture victims are not detained?

2. The failure of her legal representative to obtain a medical report from the Medical Foundation
for the Care of Victims of Torture.

3. The poor decision making of the Home OYce Caseworker concerned and supervision of
decision.

4. Action had to be taken by a visitor to bring in a second opinion when deteriorating mental
health was obvious and treatment had not been instigated by the centre.

5. While in the re-feeding programme, high nutrition drinks were withdrawn.

6. S was still in detention on 21 December and had still not been found a place of safety where she
could be treated for Post Traumatic Stress Disorder, from which she is suVering.8

7. The quibbling over who pays for S in a specialist unit which has held up her move to a hospital
since 12 December.

8. The length of time it has taken to take action in urgent cases.

9. The indiVerence shown to resolving problems by the Healthcare team.

Recommendation

That the National Health Service becomes the healthcare providers to immigration removal centres. That
after transfer to the NHS, oversight of healthcare provision in Centres should be given to an independent
authority.

2. Poor First Decision Making

We would continue to press for improvements in selecting, training and supervision of first decisions
which continue to be flawed. We understand that access to the internet and better country information is in
process but the following case highlights how a poor decision can cost a life.

(a) “D claimed that he was persecuted by gangsters on political grounds in Jamaica. His brother, also in the
UK, had been attacked with a hatchet; another brother has fled to the USA; his family had been burned out of
their home; two of his daughters had been killed and D himself had a scar from a gunshot wound. (His first wife
had died of cancer and his 14 year old surviving daughter is in Jamaica with an aunt.) His case was refused and
he was returned to Jamaica, leaving a partner (UK citizen) and two year old daughter here. Nine days after
he was returned he was killed. No one in his family can safely return to bury him̧”.

Recommendation

That the Home OYce is required to find out what happens to those returned to their countries to ensure
that the country continues to be considered safe for returns. (Recommendation (cc), Home AVairs Select
Committee inquiry into Returns, to commission research into reception of failed asylum seekers.)

3. Enforcement of Detention and Welfare

Enforcement teams continue to pick up families and individuals using teams of uniformed, heavy squads.
Women are not allowed privacy to dress and children are terrified by the forceful methods used to invade
their home and take them to a removal centre. Because of the shock and trauma of the event, documents
and valuables are left behind, often disappearing before they can be retrieved by family and friends.

The Home AVairs Select Committee inquiry into Removals recommended the appointment of a Welfare
OYcer to each centre to help resolve some of the problems resulting from the way people are picked up for
detention in April 2003. A pilot scheme, which took two years to set up, has now been running for
approximately six months at Haslar Removal Centre. Families and children are not held in Haslar, so the
pilot scheme does not address all the issues resulting from how people are detained. Problems outside the
remit of the pilot scheme include:

(a) Attempted removal to Sierra Leone where woman was not accepted and her luggage was lost. She was
returned to the UK without any belongings and detained.

8 Detention Services Order 7/2004, Detention Services Policy Unit, Food and Fluid refusals in immigration removal centres.
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(b) Man refused in Paris, in transit, and returned to UK. Luggage was sent to destination and lost. Returned
to detention.

(c) Man who had been here for eight years in NASS accommodation was detained for three days and removed
without possessions. Had car, computer, work documents etc and had been working legitimately.

(d) Two detainees complained of lack of access to cash points to retrieve money in their accounts before
removal.

Recommendations

1. The inquiry looks at the way people are detained at their residence, in the street, at police and reporting
stations, and considers whether there is a better way of ensuring that they have time to collect together their
essentials before being moved to a removal centre.

2. No child to be detained prior to removal for more than one week. If a child is detained and the case
goes to the Minister for agreement for continued detention, the entire file should be seen by the Minister,
not just the synopsis, as is current practice.

3. Alternatives to detention are used to encourage people to return through voluntary returns
programmes, leaving with dignity and the means to start their life again in their own country.

4. Implement recommendation (dd) of the Home AVairs Select Committee inquiry into Removals9, to
provide a modest payment to those likely to be destitute on return.

4. Recording of Interviews

Two recent cases have shown that recording of all interviews should be best practice to safeguard
Immigration OYcers, embassy staV and the detainees.

(a) An interpreter complained that the detainee being interviewed had stated that they were not fit to be
interviewed, but this was ignored. As a result of complaining about unfair treatment of the detainee, they are
no longer employed by Immigration.

(b) A detainee reported that he was threatened and then oVered a bribe by an embassy oYcial during an
interview in a removal centre. A complaint was submitted but is unlikely to be proven without evidence.

Recommendation

The automatic recording of interviews should be extended to all interviews held in removal centres.

We have been encouraged to think that oversight of diYcult removals will be carried out at airports by
an Independent Monitoring Body, but are still receiving a steady stream of complaints about assaults on
airport property, poor care of people awaiting flight who have been denied food and water for long periods
and threats and abuse by escort and immigration staV.

We look forward to the extension of the remit of the Prisons Ombudsman to immigration in the next
Immigration Bill in the hope that he will be able to oversee a fair and credible system of complaints which
is still lacking in removal centres.

Helen Ireland
Coordinator

29 December 2005

3. Memorandum submitted by Bail for Immigration Detainees

Summary

1. Bail for Immigration Detainees (BID) is a registered charity that exists to improve access to bail for
asylum seekers and migrants detained under Immigration Act powers.

2. BID’s submission focuses on detention policy and conditions and makes some brief points regarding
reporting, investigating and punishing immigration oVenders and immigration statistics.

9 Home AVairs Select Committee Inquiry into Removals, Published May 2003.
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Reporting, investigating and punishing immigration oVenders

3. BID raises concerns about the use of prisons for immigration detainees, and the diYculties faced by
asylum seekers prosecuted under S2 of the 2004 Asylum and Immigration (Treatment of Claimants etc.) Act.

4. BID recommends that the issue of the detention of foreign nationals post sentence be considered in
some detail and that the IND take proactive steps to ensure that access to legal representation on
immigration issues is considered, working in partnership with the Prison Service and the Department for
Constitutional AVairs.

Detention policy and conditions

5. Access to bail procedures: BID urges the Committee to revisit the issue of an automatic bail hearing
at three months, in light of the Home OYce Five year strategy and the increase in capacity of the removal
estate. BID draws attention to recent criticisms about lack of automatic, independent scrutiny by the
Commissioner for Human Rights of the Council of Europe and the UNHCR.

6. Development of detained fast track procedures: BID highlights concerns about the speed, fairness and
scrutiny of detained fast track processes, in particular the lack of access to bail for fast track detainees,
despite long delays in removal. BID calls for an automatic review of detention to be provided to detainees
in the fast track, and for the speed of the procedure to be balanced by automatic representation at appeal,
without the application of a merits test for public funding.

7. Detention of children in families: BID highlights the increase in the use of detention for families, and
the lack of progress in implementing welfare assessments at Yarl’s Wood IRC. BID raises concerns about
the lack of independent scrutiny of child detention, not addressed by the Ministerial authorisation
mechanism. BID also draws attention to the inadequacy of internal review mechanisms, an issue criticised
repeatedly by HM Inspectorate of Prisons.

8. Health needs of detainees: BID refers to joint research with Médecins Sans Frontiéres-UK which
highlights failings in the health care of detainees.

9. Rising levels of distress, violence and racism in the detention estate: BID draws attention to recent
hunger strikes, a rise in self-inflicted deaths by detainees, evidence of racism and abuse documented by the
BBC in “Detention Undercover”, and evidence about the level of violence used in removal attempts.

10. Statistics: BID highlights the lack of progress on publication of detention statistics since the Home
AVairs Committee report in May 2003. BID calls for greater transparency about the use of detention.

Introduction

1. Bail for Immigration Detainees (BID)10 is a registered charity that exists to improve access to bail for
asylum seekers and migrants detained under Immigration Act powers. BID’s key activities are:

— Providing free information and support to detainees to help them to exercise their right to liberty
and represent themselves in bail applications before Immigration Judges.

— Preparing and presenting free applications for release for detainees who are unable to represent
themselves, in particular families, using free assistance from barristers to present the bail
application.

— Working to influence detention policy and practice, including through research.

— Sharing and encouraging best practice with the legal profession, for example through the Best
Practice Guide to Challenging Immigration Detention written by BID and published jointly with
ILPA, the Law Society and the Legal Services Commission.

Reporting, Investigating and Punishing Immigration Offenders

2. BID is concerned about the number of foreign national prisoners who remain detained solely under
Immigration Act powers at the end of their sentence. OYcial statistics for the last quarter show 170 people
were detained under Immigration Act powers in prisons.11 Their detention is indefinite, and this double
punishment eVectively goes beyond punishment meted out by the courts in response to a recognised oVence.

3. In addition, BID is concerned that asylum seekers are being unduly penalised under S2 of the 2004
Immigration and Asylum Act because they are i) not able to pursue their asylum claim eVectively due to the
lack of access to legal representation from prison, and ii) may remain in prison once their sentence has
finished under Immigration Act powers, unable to exercise their right to apply for bail or simply unaware
of it.

10 BID does not receive public or Legal Services Commission funding.
11 Quarterly Asylum Statistics, 24 September 2005.
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4. BID recommends that the issue of the detention of foreign nationals post-sentence be considered in
some detail and urge the IND to take proactive steps to ensure that access to legal representation on
immigration issues is considered, working in partnership with the Prison Service and the Department for
Constitutional AVairs.

Detention Policy and Conditions

5. BID’s primary concern is the lack of accessible legal safeguards to protect those detained under
Immigration Act powers from unnecessary, prolonged and sometimes arbitrary detention.

6. Since the Home AVairs Committee examined the issue of immigration detention in their inquiry into
asylum applications in January 2004, the detention estate has further expanded, with the latest oYcial
snapshot on 24 September 2005 showing 2,220 people detained, 955 for longer than one month (and over
a year in 55 cases).

7. Controlling our borders: A Five Year Strategy for Asylum and Immigration published by the Home
OYce on 7 February 2005 sets out plans to increase the use of detention with the aim of removing more
people each month than the number of new unfounded claims received, and increasing the use of fast-track
processes based on detention. In the strategy, the Prime Minister writes “. . . we will move towards the point
where it becomes the norm that those who fail can be detained.” BID is dismayed that the size and function
of the detention estate has been considerably expanded without a commitment to ensure that the rights of
those detained are balanced fairly with the objective of immigration control and an increase in removals.

Access to Bail Procedures

8. The report of the Committees’ inquiry into Asylum Removals, published in May 2003, considered the
issue of detention in the context of removal processes. The Committee rejected calls for an automatic bail
hearing at the point of detention but conceded that “there may be a case . . . for giving anyone detained
longer than, say, three months and automatic bail hearing at that point.” (Rec Q, p 39) The Government
disagreed on the grounds that “The majority of detainees are able to apply to be released on bail at any time
to a Chief Immigration OYcer, the Secretary of State, or an Adjudicator.”12

9. BID is disappointed that the Committee took the view that an automatic opportunity for bail was not
necessary. We believe that three months of detention is a very long period to wait for an opportunity to go
to court to challenge your detention. However, in the current climate, we believe that an automatic hearing
at three months would be preferable to none at all.

10. Last year, BID was contacted by more than 1,200 detainees—proof that detainees are not easily able
to challenge their detention through elective bail processes. Many of those contacting BID were torture
survivors, children, women who have been raped, and people with serious health needs. BID urge the
Committee to revisit the issue of bail.

11. We would draw the attention of the Committee to the recent comments by the UNHCR regarding
the need for an automatic bail hearing, and the recent comments made by the Council of Europe’s
Commissioner for Human Rights, Mr Alvaro Gil-Robles.

12. Mr Gil-Robles found the reasons provided to detainees by the immigration oYcer at the time of the
decision are “at best cursory and the explanation of bail rights technical and perfunctory.” His report states:
“The possibility of eVectively contesting one’s detention is all the more important, as it is indefinite and
subject only to internal administrative review. It is not entirely clear what form this review takes—the Home
OYce guidelines refer only to the need to keep detention “under close review to ensure that it continues to
be justified.” . . . It is not acceptable . . . that such lengthy detention should remain at all times at the
discretion of the immigration service, however senior the authority may be. It seems to me that there ought,
at the very least, to be an automatic judicial review of all detentions of asylum seekers, whether failed or
awaiting final decisions, that exceed three months and that the necessary legal assistance should be
guaranteed for such proceedings.”13

13. The UNHCR Comments on the 2005 Immigration and Nationality Bill also express concern at “the
current lack of judicial oversight in detention decisions”, stating that “. . . UNHCR considers that the
burden—both substantive and procedural—should be on the immigration authorities to substantiate the
necessity and proportionality of an individual’s detention, rather than on the asylum seeker to demonstrate
the grounds on which he or she should be released . . . In order to ensure the compatibility of the UK
Government’s policy with international standards, and UNHCR recommendations, UNHCR urges for the
re-introduction of Part III of the 1999 Asylum and Immigration Act to the IAN Bill 2005 to be considered,
or for the adoption of a similar policy to ensure that a bail hearing is automatically triggered in relation
to any asylum seeker, once a specified reasonable and proportionate period of time is passed in detention
(eg two weeks).”

12 Government response to HAC Inquiry on asylum removals, p 10.
13 Mr Alvaro Gil-Robles, Commissioner for Human Rights, on his visit to the United Kingdom, 4–12 November 2004, OYce

of the Commissioner for Human Rights, Council of Europe, 8 June 2005, para 49.
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The Development of Fast Track Procedures

14. An increasing number of men and women detained at Harmondsworth and Yarl’s Wood
Immigration Removal Centres under the Asylum and Immigration Tribunal (Fast Track Procedure) Rules
2005 are making contact with BID and complaining about the injustice of the procedure.

15. Detainees have complained to BID that:

— There is a lack of good quality legal representation.

— The speed of the procedure does not allow them to gather evidence to support their application,
or properly instruct their legal representatives.

— That many of them are left without representation at appeals as the legal representatives say they
cannot use public funding due to the lack of merit in the case.

— Some spend many weeks, or even months, in detention awaiting removal after unsuccessful
appeals.

— Despite the fact that removal is not imminent, they are unable to apply for bail because they are
unaware of the procedure and do not have legal representation. (Figures obtained by BID from
the AIT show that very few bail applications are being presented—as few as 10 detainees out of
potentially 1,100 had had bail applications made on their behalf).

16. BID believe there must be an automatic review of detention provided to detainees in the fast track,
and that the speed of the procedure should be balanced by automatic representation at appeal, without the
application of a merits test for public funding.

The Detention of Children in Families

17. The Government broadly accepted the recommendation made by the Committee in May 2003 that
“children should only be detained prior to removal when the planned period of detention is very short or
where there are reasonable grounds to suppose that the family is likely to abscond”.14 The Minister provided
details of measures which the Government proposed to take in relation to children in detention, namely
(i) express ministerial authorisation for detention beyond 28 days, (ii) appointment of a senior IND oYcial
to oversee cases of detained children, and (iii) improvements to the procedures for assessing welfare and
educational needs of children.15 However, since the Committee last examined this issue, the detention
capacity for families has increased to more than 250 beds and little progress has been made on aspects of
the above commitments.

18. BID’s experience of working with detained families demonstrates a gulf between stated policy and
practice in the removal centres. BID believes that existing internal mechanisms for reviewing child detention
are not eVective in protecting children’s rights and do not comply with international or domestic human
rights principles.

19. Ministerial authorisation: The requirement for the “express authority of the immigration minister”
announced on 16 December 2003, in order to maintain detention after 28 days does not meet the UK’s
domestic and international obligations towards children and is no guarantee that the rights of the child will
be upheld. In particular, BID is concerned that families are not informed that a review of their detention is
taking place and the reasons for the outcome are not communicated to them.

20. Welfare assessments: After some considerable delay, welfare assessments were established at
Dungavel and Oakington, but the former now has a 72 hour limit on detention and the latter closed the
family unit in October 2005. In the main family centre, Yarl’s Wood, a Social Services welfare assessment
at 21 days is still not occurring, nearly two years on from the ministerial announcement. BID question how
the ministerial review can take place in the absence of an assessment of the child’s needs?

21. Senior internal authorisation of detention: HMIP published reports of inspections of Dungavel and
Tinsley Immigration Removal Centres in May 2005 which are damning about the failure to protect children
and safeguard their welfare. The reports stress that no progress had been made in relation to independent
assessment of the welfare and developmental needs of children, and that the internal procedures laid down
for detaining children were not being followed. The HMIP report on an announced inspection of Oakington
Immigration Reception Centre 21–25 June 2004, which was published on 9 November 2004, was damning
of the failures of the additional review mechanisms that are supposedly in place for reviewing family
detention: “We also found that the mechanisms for deciding to detain children, and reviewing their
detention and developmental needs, were not suYciently robust. Under IND’s own instructions, the
detention of children is always a sensitive matter and should be decided at senior level (by an Assistant
Director). We saw no evidence of such authorisation, and indeed on-site staV appeared unaware of the need for
it [emphasis added]. The instructions also require regard to be given to Article 8 of the European Convention
on Human Rights: again, we saw no evidence that a balancing exercise between the necessity of detention and
the welfare of the child had been carried out.”

14 Goverment response, HC 1006, 18 July 2003, p 10.
15 Ev 260, HAC Asylum Applications inquiry, p 69.
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The Health Needs of Detainees

22. BID’s concerns about the unmet health needs of detainees were documented in a joint project with
Médecins Sans Frontiéres-UK in 2004–05. Fit to be detained? Challenging the detention of asylum seekers
with health needs by BID was published in May 2005. The report is based on the cases of 13 adults and three
children with health needs, held in UK prisons and IRCs for periods ranging from 40 to 720 days (an average
of 250 days). It includes findings of a report on the health and medical needs of these 16 BID clients by the
independent humanitarian medical agency Médecins Sans Frontiéres. MSF were concerned about the
health status of the individuals they medically examined, and the apparent lack of mechanisms in place to
ensure that members of this vulnerable population are aVorded the medical care and protection they need.
The health and medical needs of immigration detainees in the UK: MSF’s experiences by MSF (published as
an Annex to BID’s report) raises concerns as to the health status of detainees visited and the apparent lack
of mechanisms to ensure that vulnerable individuals receive the medical care and protection they need
during the detention process.

Levels of Distress, Violence and Racism in the Detention Estate

23. The number of self-inflicted deaths in immigration detention has significantly increased—seven
immigration detainees took their own lives between January 2003 and September 2005, yet there were only
four such deaths between 1989 and 2003. The most recent death occurred on 15 September 2005, when
Manuel Bravo from Angola apparently took his own life in the family unit at Yarl’s Wood Immigration
Removal Centre, where he was detained with his 13 year-old son.

24. There have been several hunger strikes in Immigration Removal Centres, in response to the planned
removal of Zimbabweans and Ugandan rape survivors, for example.

25. Two inquiries have been undertaken by the Prison and Probation Ombudsman, Stephen Shaw, into
undercover stories by the Daily Mirror and the BBC into levels of violence, racist and sexist abuse and
intimidation by guards and escorts.

26. Reports by the Medical Foundation and the Institute of Race Relations have documented the level
of harm done to detainees during forced removal attempts. These reports are consistent with BID’s
experiences.16

Immigration Statistics

27. The report of the Committees’ inquiry into Asylum Removals, published in May 2003, recommended
that IND provide quarterly figures on total numbers detained during the period with lengths of detention.17

To date, no figures have been made available of this nature.

28. The report of the Joint Committee on Human Rights into the 2002 Nationality, Immigration and
Asylum Bill (now Act) stated that “safeguards are meaningful and eVective only if appropriate legal advice
and information are available to detainees”18 and concluded that “these matters should be carefully
monitored . . . [as the] eVectiveness of safeguards for the human rights of detainees.” However, there are no
regular publication of figures relating to the number of detainees who apply for release on bail, judicial
review or habeas corpus. The Government have not taken steps to collect or monitor the eVectiveness of
safeguards for detainees. The paucity of information about the numbers of detainees able to exercise their
legal rights was criticised by the European Human Rights Commissioner following his visit to the UK in
November 2004.19

29. BID urges the Committee to examine this issue in some detail and recommend that the IND work
closely with the Legal Services Commission and the DCA to ensure that this area is “carefully monitored”.

30. BID also calls for improved transparency regarding the operation of detention policies for families,
in particular regarding the total length of time each child is detained and the outcome of that detention
(release or removal). This call has been echoed by the Refugee Children’s Consortium.

Sarah Cutler
Policy and Research Manager

2 December 2005

16 See “Harm on Removal: Excessive Force Against Failed Asylum Seekers” The Medical Foundation, November 2004.
17 Rec “O”, p 39, HC654-I.
18 Nationality, Immigration and Asylum Bill, Seventeenth Report of Session 2001–02, House of Lords, House of Commons, Joint

Committee on Human Rights HL Paper No 132, HC 961, p 32.
19 Mr Alvaro Gil-Robles, Commissioner for Human Rights, on his visit to the United Kingdom, 4–12 November 2004, OYce

of the Commissioner for Human Rights, Council of Europe, 8 June 2005, p 42.
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4. Memorandum submitted by Dr Roger Ballard

As an anthropologist of more than 30 years standing, my central professional concern has been to explore
aspects of South Asian social, cultural, religious, political and economic developments, and most especially
with respect to the emergence of a very substantial South Asian presence in the UK. I have written numerous
academic articles on these issues.

During the course of the last decade I have become ever more heavily involved in the provision of expert
reports to solicitors whose clients are of South Asian descent, and who have become involved in legal
proceedings of some kind in the UK. I have now prepared around 300 reports of this kind for use in all kinds
of proceedings; of these rather less than 100 were for use in either civil or criminal proceedings, whilst the
remainder—in other words around 200—addressed matters of immigration and asylum. I should also add
that in preparing these reports I have not automatically accepted instructions when solicitors have
approached me: instead I have only done so when I considered that the appellant’s case had a significant
degree of merit.

Given the large number reports which I have by now prepared for submission to Immigration Tribunals,
I concluded that members of the Select Committee might find an overview of my experiences in the course
of so doing a useful contribution to their deliberations.

1. The Issues which I have Found Myself Addressing

Although I have not yet had an opportunity to make a systematic review of all the cases with which I have
dealt, some clear patterns nevertheless seem to have emerged. As to country of origin, the overwhelming
majority have involved applicants of Pakistani origin; by contrast I have much more rarely commissioned
to prepare reports for applicants who were citizens of other countries, including India, Bangladesh, East
Africa, Afghanistan and Hong-Kong.

Although the specific circumstances which led to the application being made varied enormously, those
which came my way can be categorised into a number of fairly distinct classes, most—but not all—of which
have to do with family matters in one way or another. These include:

1.1 Issues of family reunion: most particularly when one member of a large extended family has found
him- (or more usually her-) self abandoned overseas (eg as a result of the death of parents or a spouse), but
is unable to apply for leave to remain under the immigration rules because they are aged less than 65 or over
18. Given the current state of play in immigration law, such problems can usually only be addressed in terms
of a claim for asylum, reinforced by the provisions of Article 8 ECHR.

1.2 Marital breakdown within the UK, especially when the bride arrived from overseas. DiYculties arise
when the bride is discarded by her husband before she was eligible to apply for permanent leave to remain,
or because no such application was made even when she became eligible to make such an application, but
was subsequently discarded. Once again this usually generates an asylum claim.

1.3 Victims of domestic violence overseas: claims of this kind have become much more commonplace
since the House of Lords ruling in Shah and Islam. Whilst many of the cases which come my way involve
claimants with kinsfolk already resident in the UK, such they are able to reinforce their claim under Article
8, all such applications are still appear to be vigorously contested by the Home oYce.

1.4 Victims of sectarian violence overseas: most of these cases involve Shi’as, Christians and Ahmadis
from Pakistan—and can perhaps be identified as classic asylum cases, since applicants have fled from
religious persecution. These have usually been turned down by the Home OYce on the grounds that there
is some (unspecified) place of safety where they could have sought refuge in Pakistan.

1.5 Long-standing residents who entered the UK illegally many years ago: this is a category of cases
which I find most disturbing, since those whom the Home OYce is seeking to deport have frequently a stable
conjugal relationship with a UK citizen.

It should be obvious that only a small minority of the cases with which I have found myself dealing can
be described as “political asylum” cases in the sense which is commonly understood. Instead the majority
have been cases which have their origins in the way in which long-distance migration has rendered many
South Asian family networks increasingly transnational character, but where immigration controls have
become so restrictive that their members eVorts to keep in touch with one another—and to help each other
out when they find themselves in the midst of severe personal diYculties—is generating an ever-increasing
number of asylum cases.

2. Problems I have Encountered in Fulfilling My Brief as an Expert

In fulfilling my role as an expert, I take it for granted that my role is to draw on my academic experience
to provide the Tribunal with an objective opinion, rather than to act as a “hired gun” whose sole purpose
is to advance the interests of those instructing me. In doing so I readily accept that my role in the proceedings
is primarily to oVer an opinion, in the sense that the Tribunal is the ultimate arbiter of the facts when it
comes to determining the outcome of the appeal.
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That said, I frequently find that role diYcult to fulfil, partly because of the time pressures to which I now
frequently find myself subjected, but above all because many—although by no means all—adjudicators
seem determined to overlook the role which I am expected by law to fulfil. With such issues in mind I would
like to take the opportunity to set out some of the most salient problems I have encountered in fulfilling my
role as an expert.

2.1 Problems emanating from the Home OYce

2.1.1 Timetable: whilst it is not so long since there was often an unconscionably long interval between
the date on which the application presented to the Home OYce and the hearing of an appeal before the
Tribunal, the reverse is now the case. “Fast tracking” has recently become so intense that everyone
concerned is tripping over themselves to keep up with the schedule. When the deadline for the preparation
of a report is 48 hours hence, there is no time to seek further clarification from the applicant, to track down
relevant documents, let alone to prepare a considered report.

2.1.2 Letters of refusal: letters of refusal prepared by IND on behalf of the SSHD are becoming steadily
longer, and set out ever more extensive grounds on which the application has been dismissed. However the
quality of the arguments presented—with which I have now grown familiar, since they appeared to be
downloaded wholesale as macros from the IND’s database—are invariably very poor.

Although lengthy, they can rarely be described as considered, and regularly seek to dodge and obscure
the central issues at stake. Some examples: in the cases with which I deal it is not so much the authorities in
Pakistan who are the actual perpetrators of the persecution which has given rise to the application, but
rather bodies of people from whom the authorities are unable and unwilling to oVer the appellant a
suYciency of protection. IND oYcers regularly reject such applications on the grounds that there is no
evidence that the authorities have directly persecuted the appellant. Likewise the data-base from which IND
oYcers appear to download ready-made clauses which they then paste into their reports overlooks the fact
that Pakistan has no system of public welfare for the indigent, and hence no support for women in distress,
especially when they are responsible for children. Furthermore I have never seen a Home OYce letter of
refusal pay any explicit attention to the consequence of the House of Lords ruling in Shah and Islam; instead
they go out of their way to construct their arguments in such a way as to evade any reference to it.

2.2 Problems in the tribunal

In my experience adjudicators vary a great deal in their responses to the expert material put before them.
Some clearly pay close attention to what I have to say. However rather more appear to take every possible
opportunity to avoid or dismiss the significance of what I have to say. With that in mind it is worth
emphasising that my remarks in this section highlight the underside of my experiences, if only because they
are all too commonplace. I certainly would not suggest that the critical comments listed below apply to all
adjudicators.

2.2.1 My status as an expert. Although I make it quite clear in all my reports that I understand that my
duty is to assist the Tribunal rather than to advance the case of those instructing me, I have the strong
impression that few, if any adjudicators take this very seriously. Hence in their determinations they all too
frequently either over-ride or discard the opinions I oVer, without providing any significant indication of
the grounds on which the have chosen to do so.

2.2.2 Credibility. The assessment of credibility is always a crucial issue in cases of this kind: most
applications stand or fall on this issue. Adjudicators are faced with a tricky task when assessing the
credibility of the story which appellants have to tell. Given that the events at issue have invariably taken
place in a distant country, the adjudicator is likely to be wholly unfamiliar with social and cultural mores
which apply in the specific context within which those events occurred, and equally unaware of the likely
response of the local police and judiciary to such events. That is why expert evidence of such crucial
importance in Immigration and Asylum cases.

Nevertheless this makes the preparation of an expert report a challenging task if one is to provide the
requisite background information whilst also ensuring that one does not appear to step on the adjudicator’s
toes. I deal with this problem by explicitly acknowledging that it is the adjudicator’s task to determine
matters of credibility, before going on to oVer my own assessment by using a phrase such as “in the light of
the internal coherence of the account of her diYculties which the appellant has presented, I can see no
obvious reasons why doubt should be cast on the story which she has told”.

Yet despite the care with which I phrase such statements, adjudicators not infrequently take cognisance
only of the first part of the formulation but overlook the second, so enabling them to determine issues of
credibility as they see fit. Having done so they are in a position to discard all the analytical arguments which
I developed before reaching my conclusion, on the grounds that if credibility is not established, all the other
arguments I might have advanced are ipso facto irrelevant.
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2.2.3 Stepping into the appellant’s shoes: Section 6 of the Judicial Studies Board’s Equal Treatment
Benchbook once explicitly warned of the dangers of deploying [one’s] own assumptions to evaluate the
behaviour of those whose cultural conventions may be very far from congruent with their own. In such
circumstances, it is more appropriate to think oneself into the shoes of the actors in the case, and to seek to
apply their notions of reasonableness and common sense, rather than to unthinkingly apply one’s own.

For whatever reasons this advice (of which I was the original author) has disappeared from the latest
edition of the Benchbook. Nevertheless I cannot see why the advice should not still hold good, and that it
would appear to be particularly relevant to the task with which Adjudicators in Immigration and Asylum
cases regularly find themselves confronted. Certainly it is with precisely with such considerations in mind
that I seek to prepare my reports.

Whilst I would in no way wish to try on the Adjudicator’s judicial shoes for size—if only because I am
acutely aware of the onerous nature of their responsibilities—I am nevertheless frequently disturbed by the
way in which they so often dismiss so lightly my eVorts to assist them to fulfil their role in an equitable
manner.

2.3 The Legal Services Commission

Most of my reports are funded by the Legal Services Commission. This is surely right and proper, given
that most asylum-seekers are by definition next to destitute. Nevertheless I am disturbed to note the
increasing number of privately funded cases which come my way, either because the appellant is not eligible
for legal aid, or because local immigration solicitors have opted out of publicly funded work. I am
particularly alarmed that when these funding problems persist at the appeals stage, including cases in which
the Home OYce has appealed against an adjudicator’s decision in the appellant’s favour to the AIT.

Meanwhile as far as my own personal experience of the LSC is concerned, I would comment as follows:

2.3.1 Level of funding: In keeping with Government directives, LSC appears to be bearing down on
expenditure in immigration and asylum just as they are in all others. However as IND letters of refusal
become ever longer and more complex, so they demand ever more extended responses—even though many
of the arguments with which I have to deal are as familiar as they are specious.

2.3.2 Level of detail expected: as asylum cases become ever more contentious, I find myself placed in a
cleft stick. Whilst I get the strong impression that adjudicators yet further downgrade the value of an expert
report if one has not met the appellant in person, and also if one has not appeared before the Tribunal to
give evidence in person, the prospect of gaining LSC approval for the additional fees that would be incurred
if one were to do so appears to be remote.

However it is worth noting that the core of the problem in this case lies with the Tribunals, not with the
LSC. I most usually find the documentation with which instructing solicitors provide me is suYcient for my
purposes, and on the relatively rare occasion on which it is not, I simply ring up the appellant in search of
further details. I should also make it quite clear that I have no wish whatsoever to spend my time travelling
all over the country to give evidence in person at Tribunals.

2.4 Legal representation

I have little doubt that many other respondents to the enquiry will have raised the issue of the quality of
legal representation which those seeking entry to the UK through the asylum and immigration system
receive. I can only add my voice to the chorus of complaint.

My experience suggests that the best of the solicitors and counsel working in this area are excellent. But
even if one leaves aside the unqualified “advisers” who play a substantial role in mis-guiding appellants,
there are a disturbing number of solicitors and barristers working in this field whose eVorts can in my
experience only be described as atrocious.

I trust these comments will prove helpful to the Committee in the course of their deliberations.

19 November 2005

5. Memorandum submitted by bmi

1. bmi welcomes the opportunity to submit evidence to the Home AVairs Committee’s enquiry into
Immigration Control. Whilst the Committee seeks evidence on a wide range of topics, our content will be
limited to e-borders including biometrics.
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2. bmi

bmi is Heathrow’s second largest operator. The airline operates a network of 2,400 flights a week,
approximately 1,050 being at Heathrow. We serve 22 destinations on domestic, European, transatlantic,
Indian and Arabian routes. The group has a fleet of 56 jet aircraft. In 2004 the bmi group carried over
10 million passengers.

The bmi group comprises mainline operations (based at Heathrow), long haul services (transatlantic
services based at Manchester, India and Saudi Arabia services based at Heathrow), bmi regional (serving
the UK regions, based at Aberdeen) and bmibaby (low cost services, based at regional UK airports).

3. Preamble

bmi fully supports the objectives of the e-Borders project in its quest to enhance the security of the United
Kingdom through more eYcient border control management. The accrued benefit with respect to the
prevention of boarding to those individuals who would not normally be granted entry clearance are
recognised, providing the implementation costs of any proposed scheme are proportional. We maintain our
view that border management remains a primary State responsibility the costs of which should not be borne
by transportation carriers.

bmi, like other British airlines, has a good day-to-day working relationship with UK border control
agencies. We also value highly the recent establishment of high-level contact with those agencies. We look
forward to making a positive contribution in maintaining secure UK borders.

bmi is a member of the British Air Transport Association (BATA) and the Board of Airline
Representative in the UK (BAR-UK). We associate ourselves with representations made by BATA and
BAR-UK to the committee’s deliberations.

4. Project Semaphore

Within the explanatory phase of the e-Borders project, bmi is grateful for the opportunity to participate in
Project Semaphore and to work in partnership with the project team. Whilst an intention exists to influence
operational and technical development, we will be seeking reimbursement of our costs associated with the
provision of passenger data. This we consider to be a reasonable request given that the Partial Regulatory
Impact Assessment (RIA) of the Immigration and Nationality Bill concludes financial benefits of
government agencies to be considerably greater than expenditure.

5. Authority to Carry (ATC)

An “interactive” authority to carry scheme is the long-term goal of the e-Borders programme that seeks
to electronically screen passengers prior to boarding. We remain concerned about the practical
implementation of this system.

5a. Given the emerging data requirements of various governments world wide, it is essential that a
coherent and global standard is established if carriers are to avoid unnecessary and extremely costly system
development. bmi urges the UK Government to promote the recognition of one global standard and to
actively engage with other States in order to achieve consistency.

5b. It is our current understanding that ATC will be applied only to inbound services departing “to” the
United Kingdom for which the practicalities of implementation require some consideration. Accordingly,
the provision of facilities and communication networks to support the scheme could prove challenging in
many overseas airport locations, and some UK airports, particularly those served infrequently. We believe
it to be incumbent upon the government to recognise these diYculties when considering enforcement.

5c. Like many forward thinking, customer driven carriers, bmi is investing heavily in technology to
facilitate various business processes for improved eYciency and to reduce airport congestion. The benefit
of our investment in both kiosk and internet check-in will be severely reduced if the introduction of an ATC
scheme results in referrals to conventional “manned” airport check-in desks.

5d. We understand that the government proposes a 24 hours, seven days per week telephone help line to
handle passenger enquiries from those refused travel on a failed ATC. Whilst further discussion
undoubtedly has to take place around the practicalities of its introduction, we remain concerned that such
a facility will lack the capability to handle the anticipated volume. Given the time critical response time
expected in some cases close to departure, delays could result in passengers missing their planned flight.

5e. It is not unreasonable to expect that tangible carrier and passenger benefits are commensurate with
industry participation in e-Borders, for example an expedited clearance process upon arrival including
separate automated biometric lanes.
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6. Biometrics

Considerable confusion remains about the introduction, nature and use of biometrics. For example with
respect to interoperability of “coded” data and to what degree governments will permit carrier access and
the method by which any biometric data may be collected for transmission within API/ATC messages. Until
more information can be provided it is diYcult to determine how biometric functionality can be
incorporated into our business processes.

7. Costs

The introduction of additional processes brings extended check-in transaction times and thus will
certainly add to our operating costs. The deployment of new equipment to meet e-Borders requirements is
a serious concern. According to paragraph 39 of the RIA dated 16 June 2005, the accrued quantified benefits
to government over a 15-year period to year 2018 amount to £1,466 million, significantly greater than those
attributed to carriers which are associated with a reduction in the carriage of “inadequately documented”
passengers. Many carriers, including bmi, have invested resource, time and eVort into achieving “Approved
Gate Check” status that successfully mitigates the impact of certain charges imposed through the Carriers’
Liability Act.

7a. Furthermore, the introduction of biometric requirements, including the collection of data, will place
considerably more financial burden upon carriers in respect of the cost of equipment, additional processing
times and increased data transmission costs.

7b. The financial benefit to Government of e-Borders should serve to reduce the charges imposed by
Carriers’ Liability, the cost of detention & of facilitating removal at carrier expense.

7c. Given, therefore, the disparity in benefits between government and carrier, we maintain that the
e-Borders costs should be absorbed by the government.

Nigel Little
Ticketing and Immigration AVairs

Peter McClymont
Manager Industry and Government AVairs

1 December 2005

6. Memorandum submitted by the Board of Airline Representatives in the UK (BAR UK)

Summary

BAR UK represents 90 scheduled airlines in the United Kingdom in their dealings with Government,
regulators and airport operators.

The opportunity is welcomed to respond to the Home AVairs Committee’s inquiry into Immigration
Control, and does so primarily in respect of e-Borders.

(a) BAR UK members work with the Immigration authorities in several ways to ensure that
passengers comply with the UK’s documentation and visa requirements, and by handling the
many issues that arise when they do not.

(b) BAR UK is engaged with the Home OYce in the development of the e-Borders programme, and
its processes.

(c) E-Borders must not be developed on a stand-alone basis, and international industry standards
need to be agreed.

(d) Benefits must also accrue the airline community, and its passengers.

(e) The costs for e-Borders are not recognised as being those of the airline community or its
passengers.

This response is required to be brief, so BAR UK will be pleased to assist the Home AVairs Committee
by providing more information as, and when, it may be required.

Response

1. Our members have a responsibility to ensure that all passengers have the correct passport and any visa
documentation as may be required, to enter the UK.

2. Incorrectly documented passengers generally lead to fines and detention costs being incurred by
airlines.

3. Additionally, our airlines incur considerable costs in respect of:
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— returning deportees to their country of origin, often at a full fare on another airline;

— the costs of “presenting” arriving passengers to the immigration authorities at major airports; and

— the training and operation of Approved Gate Check status at overseas airports.

4. A number of our member airlines have also engaged with the immigration authorities in respect of:

— the voluntary copying of documents overseas, to stem illegal immigrants;

— Operation Semaphore, to test e-Border processes (see below); and

— the provision of data sharing with the various agencies in respect of immigration issues.

5. BAR UK, and its members, are actively working with the Home OYce in regard to the development
of e-Borders, for which the “Authority to Carry (ATC)” scheme is core to it.

6. The data transmission required for ATC is costly, and will extend check-in times. Individually, this
time may not be great but, cumulatively for any one flight, could be considerable.

7. The development of e-Borders is being piloted through a programme known as “Operation
Semaphore”. This involves a select number of BAR UK member airlines working in cooperation with the
Home OYce on a good spread of routes, using passenger information devolved from two sources, namely
check-in and passports.

8. There are distinct features and benefits accruing to the Immigration authorities. Those that may accrue
to airlines, and their passengers, have not yet been determined. BAR UK will expect to see a streamlining
of the various immigration processes currently used.

9. The Home OYce has yet to determine how e-Borders will be paid for. BAR UK does not recognise
these costs as being those for airlines or its customers.

1 December 2005

7. Memorandum submitted by Brides Without Borders: Keep Couples Together

(Please note that where we use the word “spouse” we are usually referring to genuine married couples.
However, fiancées and partners are also subject to the same adverse treatment which we describe)

1. Who are We?

“Brides Without Borders” (BwB) is a group of British citizens (mainly women) and their supporters, who
are fighting to keep their foreign born spouses in the UK. These couples (there are about 50 in the group)
risk being forcibly separated due to the existing Immigration Rules and controls. We British citizens all met
our spouses in the UK, albeit in unusual and diYcult circumstances, ie our spouses are in the asylum process.
We believe that we should have the fundamental right to marry whom we choose, and subsequently, exercise
our right as British citizens to live safely with our chosen partners in the UK. We are concerned about the
risk to them upon their unecessary return to unsafe countries.

We are also campaigning against the requirement for non-EU citizens to obtain permission from the
Home Secretary to marry in the UK. The Joint Council for the Welfare of Immigrants is also lobbying
against this new rule.

We believe that current IND policy and practice is contravening our basic human rights under European
law (ECHR) and the Human Rights Act, ie Articles 8 and 12.

2. Summary of Our Campaign

Re: Existing Entry clearance/IND policy and process

2.1 The “Brides Without Borders” (BwB) group acknowledges the need for a fair, firm and transparent
UK Immigration and Asylum policy which works eVectively and justly. We also recognise the need for the
government to tackle “sham” marriages as a means of deceptively obtaining the right of residency in the UK.

2.2 However, we would like the Committee to ask the IND to justify its rationale for refusing to grant
any kind of leave to remain in the UK for those failed asylum seekers who are genuinely married to British
citizens. The Immigration Act 2002 states: “Discretionary leave may be granted to an applicant who has an
Article 8 claim or is able to demonstrate particularly compelling reasons why removal would be
inappropriate”. We have detailed evidence of several couples where the IND is unwilling even to consider
granting a period of “discretionary leave” in these cases. This includes cases where the British partner has
British children from another relationship, or where there might be ageing parents involved. This means that
foreign born spouses, who are also failed asylum seekers, are being forced to return to their country of origin
to apply for entry clearance to the UK. If discretionary leave were to be granted, the IND could take the
opportunity from within the UK to satisfy itself of the genuineness of the marriage, and could then choose
to grant indefinite leave to remain after a two year “probationary” period.
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2.3 Although the government has passed recent legislation to speed up the process of asylum decision
making, it was often the case in the recent past that individuals could be waiting several years for a final
decision on their case, while exercising their rights of appeal. In these circumstances, it is totally unrealistic
for the government to fail to recognise that asylum seekers will continue to pursue the basic human instinct
to make friends, form relationships, get married and even have children while awaiting the outcome of their
case. After all, they are people, just like you and me. We cannot realistically expect human beings in this
situation to put their basic instincts on “hold”. On the contrary, they are obviously more likely to seek out
and need human contact, compassion, genuine friendship and aVection, given that their existing family ties
have often been brutally severed, or sometimes, even destroyed.

2.4 By enforcing the separation of couples in this way, we believe that the Home OYce/IND is
contravening the basic rights of genuinely married couples, under Article 8 of the European Human Rights
Convention.

3. Key Achievements of the BwB Campaign so far

3.1 We have written to every MP, MEP, and members of the House of Lords to make them aware of our
campaign and to enlist their support.

3.2 We lobbied Parliament on 10 October 2005, followed by a press conference in Westminster Hall.

3.3 On 10 October 2005, Mr Neil Gerrard MP, (Labour) raised this issue in the House of Commons
Debate on Asylum and Immigration. To our knowledge, Mr Andy Burnham/Mr Tony McNulty have yet
to respond on the government’s behalf.

3.4 Our Scottish couples have been profiled on the “Scotland Today” news programme, and on 16
November 2005, Ms Elspeth Atwooll, MEP (Lib Dem) questioned the rationale for the above policy in the
European Parliament. The President of the Council agreed to pass on her concerns to the Home OYce.

3.5 Some of our couples are exploring the possibility of taking a test case to the European Court of
Human Rights.

4. Our Situation

4.1 Because our spouses are failed asylum seekers, the IND expect them to go back to their country of
origin to obtain the necessary entry clearance/spouse visa. Normally, this would not be a problem—but we
did not meet our spouses abroad—we met them here. Our spouses are being asked to return to unsafe
countries from which they originally fled, for example, Democratic Republic of Congo, Burundi, Togo,
Afghanistan, Iran and Iraq. Sometimes, these countries do not even have a British Embassy through which
an entry clearance application can be made, for example Togo, Iraq and Afghanistan. Alternatively, we as
British women are being told by IND that we can choose to accompany our husbands to these unsafe, often
undemocratic countries, and make a life for ourselves with our spouse there. What kind of “choice” is this?

4.2 At various Immigration Tribunals, the Home OYce has argued that these couples’ rights to a family
life (Article 8) are not aVected when the foreign born spouse is forced to return to get entry clearance, even
when there might be a risk to that person on return. They have argued this on the basis that there is only
likely to be a “temporary separation” of the couple. This is even in cases where the Home OYce has
acknowledged that the marriage is “genuine and subsisting.” The Home OYce has stated many times that
we are free to accompany our spouses if that is what we wish. But that is not what we wish, and in many
cases, spouses are being forced to return even when the Foreign OYce Travel Advice/UNHCR has
recommended that it is not safe to do so. Also, the Home OYce cannot guarantee that the spouse will be
successful with their entry clearance application abroad, nor how long this might take.

4.3 We have evidence of spouses being put in danger on return to a country designated by the Home
OYce. In one case, an Iraqi Kurd was told to go to Jordan to apply for entry clearance. On arrival, he was
interrogated, then imprisoned by the Jordanian authorities. He felt in extreme danger. His British wife rang
the British Embassy and her MP, and was informed that they could not help as he was not a British citizen.
The Iraqi Embassy also refused to help. He was put in danger because of this inhumane visa policy. His
application could have been safely processed from within the UK.

4.4 We also have evidence of permanent separations because a settlement visa has been refused by Entry
Clearance OYcers abroad.

4.5 The practical reality of current IND policy is that British citizens are faced with a stark choice: either
leave the UK to live with our spouses in unsafe countries abroad and against our will, or risk being
permanently separated from them.

4.6 We find this aspect of IND policy particularly unjust, repugnant, unequal, and somewhat ironic,
given the following two facts:

(i) a member of another EU country can come to work and live in Britain. Under current European
law, s/he would be able to exercise their right under the Freedom of Movement Treaty, to have
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their spouse join them in the UK, regardless of that person’s immigration status or nationality. So
the bizarre eVect of this is that couples get greater protection of their Article 8 rights in an EU
country other than their own.

(ii) a Somalian woman claims asylum and is given refugee status in the UK. Her Somalian husband
applies to remain with her in the UK. The Home OYce decides he has no legitimate reason to
remain and argues that he should return to Somalia to apply for entry clearance. The case goes to
Tribunal on the basis of their Article 8 rights. The Tribunal rules that as the wife is a refugee it
would not be reasonable to expect her to return to live in her country of origin as it would unsafe
for her to do so. The Tribunal also acknowledges the husband would have insurmountable
diYculties in obtaining a passport, returning there and in applying for entry clearance as a spouse.
The Tribunal decides that “in all the circumstances it would be a disproportionate interference
with his right to respect for family life under Article 8 to require him to leave the United Kingdom
and seek to apply for entry clearance. Accordingly we consider the Article 8 claim in this case must
succeed and this appeal is therefore allowed”. (Ref: UKIAT 00003 2005, Somalia).

With regard to the latter case, of course we want those who are in genuine need of UK protection to receive
it. However, why is it that the IND believe that we are not entitled to receive equal treatment as British
Citizens? Why is it deemed OK to breach our Article 8 rights; to be forcibly separated from our spouses;
and for the UK government to tell us that it is OK for us to go and live in these same, very unsafe, war torn,
undemocratic, corrupt countries from which refugees have consistently fled and been oVered sanctuary in
the UK? Why would we, as British women, be deemed safe? Where is the rationale and justification for this
kind of treatment?

5. Points for the Inquiry

5.1 We would like the following questions put to the IND as part of this inquiry:

(a) What is their rationale for refusing to grant discretionary leave in these cases, given that this
flexibility is available in their own Asylum Policy Instruction Notice 3/2005? Why are they not able
to consider these cases on compassionate grounds and exercise this discretion?

(b) In those cases of genuine marriage to British citizens and where this, and all of the entry clearance
criteria as a spouse can be evidenced from within the UK—why do they insist that the foreign born
spouse leave the UK to apply for entry clearance from abroad?

(Especially as this involves unnecessary stress, anxiety and inhumane suVering for the couples involved;
and especially where there are British children involved; and especially where it might be unsafe for the
foreign born spouse to return to their country of origin; and where the IND does not carry out a risk
assessment to assess the safe return of these individuals)

(c) Currently, what processes are in place to assess the risk to those people married to British citizens,
who are expected to return to their country of origin to acquire the necessary UK spouse visa?
What support/advice or consideration does the IND give to those people who have no choice but
to return to a country where there are no UK entry clearance facilities?

As stated above, BwB are aware of cases where foreign born spouses have been arrested upon return, and
have faced immense diYculties trying to get to a British Embassy to make an application for entry clearance.

(d) How does IND/Home OYce justify the cost to the UK tax payer (including ourselves!) of removing
and/or detaining the failed asylum seeking spouse to their country of origin to apply for entry
clearance from abroad, when these details could be checked from within the UK?

(e) The IND will often justify this policy by arguing that failed asylum seekers should not be allowed
to “switch” into marriage in the UK, as they regard this as “queue jumping”. They use this
argument even when the marriage is genuine and subsisting, and where asylum seekers have been
in the UK for several years awaiting a decision. Surely this means that if a foreign born spouse is
forced to return to their own country of origin to get a spouse visa (or sometimes to another
country because there is no visa issuing facility in their own country), then this only serves to
lengthen the entry clearance queue in these countries, and increase the workload for the Entry
Clearance OYcers overseas?

(f) On a more general note, we have examples of couples having made written inquiries to the IND,
including faxes, recorded delivery letters and letters from our solicitors, which have elicited no
response from them whatsoever. We also have knowledge of where the IND claim to have lost
important original documents (given to them in good faith), such as marriage certificates, birth
certificates and passports. In the asylum context, these documents are extremely precious, and may
be impossible to replace from overseas.

We believe that our experience is reiterated in the reports of other agencies that have had dealings with
the IND, such as the South London Citizens community group (recently published), and also in the various
Complaints Audit Committee Reports. We would be interested to know how the IND can justify the huge
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increase in fees for their “services”, when there has been little evidence of improved service over time, and
apparently scant regard for the provision of a basic level of care (either from their own staV or their
subcontractors), in their interactions with “customers”?

6. Conclusion

6.1 We hope that you will be able to include the above concerns as part of the Committee of Inquiry, so
that our campaigning group might eVect change to the current IND Visa policy, which in this context, we
believe is unjust, inflexible, irrational and which does little to contribute towards eVective UK immigration
control. On the contrary, it creates unnecessary suVering, enforced inhumane separations and unproductive,
cost intensive bureaucracy both within and outside the UK.

29 November 2005

8. Memorandum submitted by the British Air Transport Association (BATA)

1. BATA welcomes the opportunity to submit evidence to the Home AVairs Committee’s inquiry into
Immigration Control. BATA represents UK-registered airlines, covering the scheduled, charter and freight
sectors. Our members produce 90% of UK airline output.

2. The Committee seeks evidence on a wide range of issues but our evidence relates only to e-Borders,
including biometrics.

Summary

3. We support the objectives of the e-Borders project, but have concerns about the costs and some of the
practicalities.

4. The benefits of e-Borders lie almost exclusively with the Government whilst much of the cost will fall
on the airlines. Not only will airlines have to develop systems and install equipment but there will be on-
going running costs. Check-in transaction times will increase. We believe that the costs to the industry
should be met by government.

5. We have doubts about the practicalities of some aspects of the Authority to Carry (ATC) scheme. It
will have to be provided at thousands of check-in desks and kiosks around the world. We do not think that
the help desk facility for passengers denied ATC will be able to deal with all queries especially if the passenger
does not speak English.

6. Not all airlines will be able to supply the Advance Passenger Information (API) and Passenger Name
Record (PNR) data required. Charter airlines in particular, generally do not hold passenger information in
advance of check-in. Not all UK airports are currently capable of collecting and transmitting API data.

7. We urge the Government to promote and use international standards for the content, format and
timing of data transmission.

8. We support the “single window” concept and urge that it implemented as soon as possible.

Introduction

9. Management of the border is a fundamental responsibility of the State and should remain so no matter
where the border management activity takes place. We support the objectives of the e-Borders project to
improve border security. We recognise the advantages of “exporting the border” so that passengers who
would not be allowed to enter the UK are prevented from flying in the first place. We have concerns about
the practicalities and costs of implementation.

Costs

10. Airlines will incur costs in developing, setting up and running systems to meet e-Borders
requirements. e-Borders will extend check-in transaction times for passengers and will add to operating
costs. The stated objectives are to improve areas of national security and to counter organised crime, illegal
immigration and the like and the overwhelming benefits, more than £1.4 billion over 15 years according to
the Preliminary Regulatory Impact Assessment (PRIA), accrue to the Government. In contrast, the tangible
benefits to airlines, if any, will be very small. They relate mainly to the potential reduction in fines for
carrying inadequately documented passengers and reductions in detention and repatriation costs. However
there is no guarantee that, if the Immigration and Nationality Directorate (IND) grant Authority to Carry
(ATC), the passenger will be permitted to enter the UK, and the airline will still have to pay removal costs
and any detention costs. The savings to airlines are likely to be less than £1 million per year and will be far
outweighed by the running costs of the scheme.
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11. Currently, the provision of border control is paid for by the taxpayer, the move to e-Borders would
appear to move the payment for provision to the airlines, shippers, ports, or even the passenger—many of
whom have already contributed through their taxes. We therefore contend that the costs to the industry
should be met by the Government.

12. If the data required is extended to include biometrics, the quantity of data collected could increase
considerably and transmission costs could rise. Check-in transaction times would increase still further.

13. The PRIA states that “work is underway to establish the practicality of charging passengers a small
fee to cover costs”. We would strongly oppose such a charge. UK passengers already pay Air Passenger Duty
(APD), unlike other transport modes, and this would further undermine the competitiveness of the UK
airline industry.

Authority to Carry (ATC)

14. e-Borders includes an ATC scheme which will screen passengers before they board. However we have
doubts about the practicalities of some aspects of the scheme.

15. In order that a fast response can be given at check-in, extra functionality will have to be provided at
thousands of check-in desks and kiosks around the world used by hundreds of diVerent airlines. This will
be a considerable challenge to implement and, depending on the method chosen, it could be very costly. Not
all European airports, let alone some of the more remote foreign airports, have modern IT systems and
infrastructure. Some airports and some airlines still use paper-based systems for check-in.

16. In order to deal with queries when a passenger is refused ATC, it is proposed that a 24 hour/seven
days per week telephone help line is set up. We doubt that this will be able to deal with all queries especially
if the passenger does not speak English. When a passenger has been wrongly refused ATC, ie a false positive,
unless the matter is cleared up quickly the passenger will miss their flight.

17. It is essential that the e-Borders processes allow for the emerging internet home check-in procedures
and self check-in at airports. Airlines are investing heavily in these systems which are preferred by many
passengers and ease congestion at airports. The benefits will be negated if passengers have to report to a
manned desk at the airport.

18. Procedures will have to be established to ensure that check-in can continue when the ATC system is
not available.

Liability

19. The ATC scheme raises some liability issues. If ATC is granted and the passenger is subsequently
refused entry when reaching the UK, then the airline should be immune from the consequences, including
any detention or repatriation costs.

20. If a passenger has been wrongly refused ATC, and has missed their flight then it should be the
Government that is liable for the costs of providing alternative travel arrangements, accommodation and
denied boarding compensation.

Data Sources

21. e-Borders imposes a requirement on airlines to provide Advance Passenger Information (API) and
Passenger Name Record (PNR) data. However, only PNR data that is gathered routinely for airlines’ own
commercial purposes has to be provided and it should be noted that in some cases very little is known by
the airline. Charter airlines, for example, generally do not hold passenger information in advance of check-
in. It is the travel agents who have this information and it is not normally passed on to the airline. Most
charter airlines do not have a reservations system.

22. It should be noted that, out of the 22 main UK airports, 13 would be unable to collect and transmit
API data now.

Data Format

23. The Immigration, Asylum and Nationality Bill which underpins the e-Borders project, permits the
Secretary of State to determine the format and timing of data transmission. Many other countries are also
requesting API and implementing ATC schemes. We urge the Government to use international standards
where they exist, such as those being developed by ICAO, and to press for international standards where
they do not yet exist. By doing so not only will costs be reduced but implementation will be quicker.
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Single Window

24. The e-Borders project includes the concept of a “single window” whereby all the data required is
channelled to a single address and then distributed by IND to all the border agencies. This will be much
simpler for airlines than the current situation where data is sent separately to each agency.

25. We strongly support the single window concept but this should apply not just to the three principle
border agencies, but also to all other government departments and agencies which may require passenger
information, such as DEFRA and Port Health Authorities. Following the events in London on 7 July 2005,
airlines have been inundated with requests for information which is diverting resources from being able to
work with the Home OYce on e-Borders and Project Semaphore. We would like to see the single window
concept implemented as soon as possible. This would be beneficial to the border agencies and airlines.

2 December 2005

9. Memorandum submitted by British Airways

Introduction

1. British Airways welcomes the opportunity to submit evidence to the Home AVairs Committee inquiry
into Immigration Control.

1.1 The airline’s main base is London Heathrow Airport, the UK’s primary international hub airport
and one of the busiest airports in the world. British Airways also operates from 11 other airports in the UK,
and worldwide, to 153 destinations in 70 countries. Its franchise partners take the airline’s colours to an
additional 85 destinations in a further 17 countries.

1.2 In 2004–05, British Airways carried 35 million passengers across its network, 30 million of those on
international journeys. Passport and immigration checks are carried out at all the airports we serve, and
training of customer service representatives is done by the airline itself.

1.3 British Airways is the fifth largest airline in the world, measured in terms of passenger kilometres
travelled, and the largest outside the United States on this measure. BA employs around 47,000 employees
worldwide, 80% of whom are based in the UK, and generates annual revenues of £7.8 billion (2004–05).

Summary

2. The evidence submitted in this memorandum focuses on e-Border operations, including biometrics.

2.1 British Airways welcomes the “single window” concept associated with the e-Borders project, which
allows for all data to be captured at a single source. The “single window” is an improvement on the current
costly and complex method of sharing data across a number of diVerent agencies.

2.2 British Airways is currently participating in the on-going “Project Semaphore”, the name given to the
trial of the e-Borders scheme. Arrangements are in place whereby certain costs that are associated with the
transfer of passenger information as required by the project are met by the Immigration and Nationality
Directorate (IND). It is the airline’s intention to recharge the costs of providing such passenger information
to IND when the eBorders project is launched.

2.3 e-Borders features an “Authority to Carry” (ATC) scheme. To be eVective, it is essential that a
common and global standard be established for the exchange of data between airlines and government. If
diVerent ATC schemes are introduced by individual countries which vary from others, it will result in
duplication, complexity, unnecessary cost, and delays and inconvenience to passengers.

2.4 It is vital that ATC processes allow for the continued use of emerging online check-in procedures for
customers. British Airways has invested heavily is automating its processes in recent years in line with
customer expectations. Such investment would be wasted should large numbers of customers be forced to
report to manned airport check-in desks. This would also cause serious congestion at airports that are
already over-crowded.

2.5 e-Borders will extend check-in transaction times for our customers and the additional resources
required will add to operating costs in an industry that has slender margins.

2.6 However, we do anticipate benefits for passengers on their arrival in the UK, for example, pre-
clearance and automated biometric lanes. Moreover, e-Borders can facilitate measures that could reduce
other charges imposed on carriers by IND, for example, Carriers Liability charges and related detention
costs.
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e-Borders Operations including Biometrics

3. British Airways provides passenger information to the Immigration and Nationality Directorate
(IND), Her Majesty’s Revenue and Customs (HMRC) and the Police by various methods. This has created
additional cost and complexity for all parties concerned. We therefore welcome the principle associated with
e-Borders where information provided to the border control agencies is delivered by means of the “single
window” concept.

3.1 British Airways is privileged to have participated in the early phase of Project Semaphore, the test
bed for e-Borders. At present, we provide Advance Passenger Information (API), by means of our
Departure Control System (DCS) and Passenger Name Record (PNR) information from our reservations
system, on nine routes to and from the UK, namely: Bangkok, Beijing, Shanghai, Dubai, Islamabad,
Johannesburg, Kingston, Miami and Washington. We have been asked by the IND to provide data on a
further 10 routes, and we expect to be able to meet this request by early 2006.

3.2 Amadeus, a third party computer reservations system, is contracted to operate the British Airways
reservations and DCS systems. Currently, Amadeus charges British Airways for the extraction of PNR data.
Furthermore, it may levy additional transaction fees in the future for the extraction and transmission of
API data.

3.3 Project Semaphore has created additional cost for British Airways through the collection and
transmission of passenger information. We are grateful that the IND recognises this and has agreed to cover
the costs of providing PNR data during the life of the project.

3.4 It is our intention to recharge the costs of providing PNR and API data to IND when e-Borders is
launched. We plan to employ transmission procedures that minimise costs, which nevertheless are still
expected to be in the region of £2.5 million per annum. We seek an assurance from Government that these
costs will be met by the control authorities. This is not an unreasonable expectation in light of paragraph
38 of the Immigration and Nationality Bill Regulatory Impact Assessment, as follows:

e-Borders will initially be funded mainly from the Home OYce/IND budget allocation and
ongoing costs will be incorporated in the planned expenditure of the relevant agencies. In the
medium to long-term it is forecast that the financial benefits for all the agencies involved will
significantly outweigh expenditure. In addition work is underway to establish the practicality of
charging passengers a small fee to cover costs.

3.5 British Airways does not agree with the premise that airline passengers should be charged “a small
fee to cover costs”, in addition to other taxes, fees and charges required worldwide, including Air Passenger
Duty. The contribution of e-borders in reducing crime, terrorism and illegal immigration in the UK will
benefit the population as a whole. It is therefore logical that the same population should meet the costs
through general taxation.

3.6 The “Authority to Carry” (ATC) scheme is expected to replace current API procedures. The ATC
scheme involves airlines sending electronic messages from overseas check-in and boarding points to the Joint
Border Operations Centre (JBOC) as passengers check-in for their flights. The JBOC, based in the UK,
responds immediately to the airline with an appropriate “board” or “no-board” response.

3.7 Other governments are developing similar concepts: Australia already operates Advance Passenger
Processing (APP) and the USA has plans for a similar scheme, APIS Quick Query (AQQ). It is essential that
a common global standard be established for the exchange of data between airlines and governments. As
outlined above, unnecessary cost and complexity will be introduced if diVerent ATC schemes are
implemented. British Airways calls on the UK government to press for an international standard.

3.8 British Airways has invested substantially in enhanced customer service processes to minimise delays
at airports. It has introduced self-service and on-line check-in facilities that enable customers to check-in
for their flights either remotely using the internet or by self-service machines at airports. Both of these
methods greatly reduce the time customers spend waiting to check-in, and they will gradually supersede
conventional manual processes. It is vital that ATC processes allow for their continued use, for both
customers, airlines an airports.

3.9 In 2008, British Airways will move its operations at London Heathrow Airport to Terminal 5. To
safeguard the operation and ensure a seamless transfer, we will embargo any systems developments and
major process changes aVecting Heathrow for a period of approximately two years commencing in 2007.
As the major carrier of travellers to and from the UK, we would ask that the e-Borders implementation plan
respects this limitation on development.

3.10 We are concerned that ATC operations will extend check-in transaction times for customers and
increase operating costs. For passengers in possession of machine-readable documents, we recognise that
the additional time to check-in will be minimal. However, for those with non-machine readable documents,
which include nationals from a wide range of countries, the additional time required could be more than
one minute per passenger.

3.11 Airlines expect to see a direct customer benefit as a result of the ATC scheme. Special clearance
facilities (Fast Track Immigration lanes) at airports of arrival should be available as a basic outcome, and
automatic clearance facilities must be the goal. British Airways hopes that the number of passengers using
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the IRIS biometric lanes at UK airports will increase. Furthermore, we wish to see those passengers whose
biometric fingerprints are taken when visas are issued to them at British consular oYces overseas using
automated biometric booths on their arrival in the UK.

3.12 British Airways acknowledges that the e-Borders scheme may have advantages for the UK in
general, but it is diYcult to identify any real benefits for the airline industry or travellers. However, it is
possible that there may be a reduction in charges currently imposed on British Airways by the IND, namely
in respect of Carriers’ Liability and detention costs.

3.13 We propose that charges should not be imposed if the JBOC grants an “Authority to Carry” notice
for a passenger who is then deemed to have incorrect documentation on arrival in the UK. For example,
the JBOC checks carried out following submission of the required API data by the airline could include a
check of the UKvisas database. The response to the airlines’ API submission would be “board” if the check
proved positive. Where such “ATC” is approved, the carrier should not then be liable for a Carriers’
Liability charge or any related detention cost.

Conclusion

4. British Airways recognises the requirement for improved immigration controls to the UK. It
understands the pressures imposed on the UK authorities to upgrade and improve the procedures to deal
with immigration issues. The airline believes the IND is genuine in seeking to co-operate with the travel and
transport industry to achieve a workable solution to the challenge it faces, and commends the directorate
for its inclusive approach. There is no ideal solution to the problem that meets the requirements of all parties,
but it is hoped that co-operation and practicality will result in a better and more eYcient immigration
control system to meet the needs of the UK in the 21st Century.

2 December 2005

10. Memorandum submitted by the Children’s Commissioner for England

Summary

1. The following evidence is based on meetings between the Children’s Commissioner for England and
asylum-seeking children and young people, as well as on key external research findings and reports. The
Commissioner wishes to highlight for the Committee, certain worrying discrepancies between current UK
immigration policies and practices on the one hand and domestic child welfare legislation and international
human rights standards on the other.

Introduction

2. The Children’s Commissioner for England (hereinafter referred to as the “Commissioner”) welcomes
the current inquiry by the Home AVairs Select Committee on the subject of “Immigration Control”. Since
taking up oYce in June 2005, the Commissioner has identified the theme of asylum and immigration as one
of eight policy priorities for his first year.20 By the terms of the legislation that created the OYce of the
Children’s Commissioner, the Commissioner is required to promote awareness of the view and interests of
children in England, with particular regard, inter alia, to children’s health, social and economic well-being,
protection from harm, education and recreation.21 The Commissioner also has the (non-exclusive) power
to promote awareness of the views and interests of children in Scotland, Northern Ireland and Wales on
non-devolved matters22 and is the only commissioner with the power to conduct a formal inquiry into non-
devolved matters (including immigration) where the case of an individual child in any part of the UK, raises
issues of public policy for children in the UK generally.23 In carrying out all of the above functions, the
Commissioner must have regard to the 1990 United Nations Convention on the Rights of the Child, subject
to any reservations entered by the UK.

3. Given this mandate, the Commissioner would like to bring to the attention of the Select Committee
certain key policies and practices on “the enforcement of immigration control” which raise particular
concern for the welfare and rights of both the children of asylum-seeking families and of unaccompanied
asylum-seeking children. These submissions are based on first-hand meetings with children who have been
subject to the policies and practice of the immigration system, as well as on evidence from a variety of

20 The seven other policy areas are: children in society; disability; bullying; health and well-being; youth justice; education; black
and ethnic minority issues; and vulnerable children.

21 Children’s Act 2004, s 2.
22 Ibid, s 5, 6 and 7.
23 Ibid, s 3, s 5(4), s 6(4) and s 7(4).
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external sources, including reports of Her Majesty’s Chief Inspector of Prisons,24 the report on the UK by
the European Human Rights Commissioner,25 in addition to research and learning from a wide range of
voluntary organisations.

Detention of Children for Immigration Purposes

4. Research estimates that up to 2,000 children are detained with their families in the UK each year for
the purposes of immigration control.26 Moreover, while it is Government policy to refrain from detaining
unaccompanied asylum-seeking children, other than in exceptional circumstances, large numbers of
children are nonetheless being detained because of dispute over their age. A recent study from
Cambridgeshire Social Services showed that of the age-disputed cases that were assessed in Oakington
Immigration Centre between November 2003 and September 2004, nearly half were found to be cases
involving under 18s.27 This is consistent with referrals from the Children’s Panel of the Refugee Council
which found that 300 age-disputed young people were detained in 2003, of which 50% were later assessed
to be children.

5. The Commissioner is extremely concerned about the impact of such detention on the rights and welfare
of children who are seeking asylum, either alone or with their families in the UK. A recent visit by the
Commissioner to Yarl’s Wood Immigration Removal Centre,28 revealed some of the trauma that children
experience on being taken from their homes and placed in detention, without any explanation of what is
happening to them. The reports of HM Chief Inspector of Prisons further highlight the detrimental impacts
of detention on children’s physical and mental well-being.29 This is echoed in various research carried out
by Save the Children,30 Amnesty International31 and Bail for Immigrant Detainees (BID) with Médecins
Sans Frontières (MSF).32

Age Disputes

6. The Commissioner strongly believes that there should be no detention of unaccompanied asylum-
seeking children. The Immigration and Nationality Directorate (IND) should ensure that the practice of
dealing with cases of age-disputes, reflects IND policy which favours the presumption that an individual is
under 18 years of age where there is dispute.33 The numbers of cases (see above paragraph 4) where children
have been wrongly detained as adults, would however suggest that this policy is not presently reflected in
practice.

Detention of Children of Asylum-seeking Families

7. The children of asylum-seeking families should only be detained as a measure of last resort and in such
cases, for no more than a few days. This is the consistent recommendation of HM Chief Inspectorate of
Prisons to the IND and one with which the Commissioner fully endorses. It reflects the principle in Article
37 of the UN Convention on the Rights of the Child,34 to which the UK is a signatory party and to which
the Commissioner must have due regard in the operation of his function. This is further supported by the
UN Rules on Juveniles Deprived of their Liberty and UNHCR guidelines on the Detention of Asylum
Seekers.

Alternatives to Detention

8. Alternatives to detention for immigration purposes are practiced in other EU Member States and
internationally. These include the Assistance Appearance Programme and other forms of electronic tagging
and monitoring.35 The Commissioner is convinced that finding alternatives to detention is necessary in view
of the Government’s obligation under the UN Convention on the Rights of the Child to ensure that the “best
interests of the child must be a primary consideration in all actions concerning children”.36

24 Report on an announced inspection of Yarl’s Wood Immigration Removal Centre, 28 February–4 March 2005, London: HM
Inspectorate of Prisons, 2005; Report on an announced inspection of Tinsley House Immigration Removal Centre, 1–5 November
2004, London: HM Inspectorate of Prisons, 2004; An inspection of Dungavel Immigration Removal Centre, London: HM
Inspectorate of Prisons, 2002.

25 Report by Mr Alvaro Gil-Robles, Commissioner for Human Rights, on his visit to the United Kingdom, 4–12 November
2004; Council of Europe, June 2005.

26 Crawley and Lester, 2005, “No Place for a Child”, published by Save the Children UK, February 2005.
27 Ibid.
28 31 October 2005.
29 Supra n 4.
30 Supra n 6, see particularly section 2 of the report.
31 UK: Seeking asylum is not a crime: Detention of people who have sought asylum, June 2005, Amnesty International.
32 Fit to be detained: Challenging the detention of asylum-seekers and migrants with health needs, Bail for Immigration Detainees

and Médecins Sans Frontières, May 2005.
33 Note on Unaccompanied Asylum Seeking Children, Immigration and Nationality Directorate, www.ind.homeoYce.gov.uk/

ind/en/home/applying/asylum applications/unaccompanied asylum.html
34 Article 37 UNCRC states that children should only be deprived of their liberty as a last resort.
35 Supra, n 6. See section 4 of the report.
36 Article 3, UNCRC.
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Independent Welfare Assessment/Judicial Scrutiny

9. Both HM Chief Inspector of Prisons37 and the European Human Rights Commissioner in his report
on the UK, recommend that there should be an independent welfare assessment of the impact of detention
on the physical and emotional welfare of each child in order to safeguard against the negative eVects of
continued detention. In the European Commissioner’s report, he goes further still and calls upon the UK
Government only to permit the detention of children upon the positive decision of a competent judicial
authority having independently weighed up all relevant factors.38 Given the inadequacy of current
safeguards, whereby a child cannot be detained beyond 28 days without ministerial authorisation, the
Commissioner encourages the Government to consider adopting the recommendations put to it by HMCIP
and the European Commissioner. Indeed, the Commissioner would further add that the Government should
consider conducting an independent assessment of the impacts that detention may have on each individual
child, prior to any decision to detain.

Publication of Data

10. The current IND practice of publishing only “snapshot” data which provides information on the
numbers of children detained on any given day is wholly inadequate. The publication of longitudinal data
on the numbers of children detained for immigration reasons would greatly enhance the transparency of the
immigration process. The argument that there are methodological diYculties in producing such data is not
sustainable in view of the high public and policy importance of this issue.

Removal Policy and Practice

11. In seeking to meet the targets for returning unsuccessful asylum-seekers, as set out in the
Government’s five-year immigration plan,39 the Government has resorted to the use of policies and practices
which risk violating the rights and interests of the children of asylum-seeking families. While the
Commissioner recognises that he is not in a position to challenge how the Government manages migration
and controls its borders, he is nonetheless concerned, from a child rights and welfare perspective, about the
measures employed to reach the Government’s targets. Two policies which are of greatest concern are the
operation of section 9 of the Immigration and Nationality (Treatment of Claimants) Act 200440 and the use
of dawn raids on the homes of children whose families are due to be deported.

Section 9 of the Immigration and Nationality (Treatment of Claimants) Act 2004

12. Having met with children who are suVering the eVects of section 9, the Commissioner urges the
Government, in evaluating the success of the section 9 pilot programme, to consider the impact of this policy
on the state’s duty to children under both the Children’s Act 1989 and the European Convention on Human
Rights—specifically the right to family life under article 8.

13. Recent research by the UK children’s charity, Barnardo’s, has crucially highlighted that not a single
family has yet been successfully “encouraged” to leave the UK as a direct consequence of the operation of
section 9. On the contrary, 35 families have actually disappeared from social services placing the children
of those families in an extremely vulnerable position, without access to education and basic services such as
health provision and at worst, exposing them to the risk of harmful exploitation.

14. Local authorities interviewed in the Barnardo’s study, also added their concerns in regard to
implementing the legislation; primarily, that implementation would conflict with their duty of care towards
children in local authority areas and could cause them to be the potential target of judicial challenge. The
future financial burden on local authorities associated with implementing section 9 has been noted as a
further source of concern.

15. A comprehensive evaluation of section 9 must therefore be a matter of urgency for the Government
in order to safeguard the well-being of children who fall into these situations and ensure the full
implementation of the “Every Child Matters” framework.

Dawn Raids on Homes

16. Dawn raids on the homes of children, for the purposes of taking unsuccessful asylum-seeking families
into detention prior to deportation, are having serious consequences for the health and mental well-being
of aVected children in the UK. The Commissioner has listened to and heard of stories from children who
have been traumatised by the presence of uniformed immigration oYcers in their homes in the early hours
of the morning, by the sight of their parents being handcuVed in their presence and in at least one instance,

37 See reports on Tinsley House (2004) and Yarl’s Wood (2005).
38 Report by Mr Alvaro Gil-Robles, Commissioner for Human Rights, on his Visit to the United Kingdom, 4–12 November

2004, paragraph 60, page 20.
39 Controlling our borders: Making migration work for Britain, February 2005.
40 Section 9 is being piloted in local authority areas in London, Greater Manchester and West Yorkshire.
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of the presence of immigration oYcers in their bedrooms. The upset of being taken into detention without
time to gather personal belongings or say goodbye to friends can be emotionally scarring for the children
involved. For many, this is the last farewell to the only place that they know as home.

Return of Unaccompanied Asylum-seeking Children

17. The Commissioner is aware that the Government is currently in the stage of developing pilot
programmes to return unaccompanied asylum-seeking children, whose claims for asylum have been
unsuccessful. The risks of returning children to countries, such as Albania or Vietnam, including exposing
children to the risks of traYcking, are deeply concerning.

18. Any proposals to remove unaccompanied asylum-seeking children from the UK to their countries of
origin must be based on the principle of the “best interests of the child” and the Government should
additionally seek to place itself in a position to eVectively monitor the outcomes of children who are returned
under this scheme and to share these findings publicly.

5 December 2005

11. Memorandum submitted by the Children’s Society

The Children’s Society has been working with refugee and asylum-seeking children for the last 10 years
and our practice base stretches across England, including centres in Manchester, Newcastle, Leeds, Oxford
and London. In total we work with around 50,000 children a year and refugee children are one of the four
groups of children that we prioritise, providing support, advice and help to access services. Currently around
two-thirds of the refugee children we work with are unaccompanied, with the remainder arriving with family
or guardians.

Introductory Comments

Immigration policy and practice has become increasingly restrictive towards the children and young
people we work with over the last 10 years. We would like to express the following particular current
concerns to the committee relating to those involved specifically in the asylum system.

1. The granting or refusing of further leave to remain in the UK.

2. Appeals.

3. Detention policy and conditions.

4. Section 9 (the use of destitution to control immigration).

5. Immigration statistics.

The IND’s stated aims are to regulate entry and settlement in the interests of sustainable growth and social
inclusion, and to operate a fair, fast and eVective asylum system. The concerns outlined below demonstrate
those aspects of immigration control which undermine social inclusion, do not provide a swift service to the
most vulnerable applicants, subordinate the eYcacy of decisions to the desire to make decisions quickly and,
by doing so, undermine the eVectiveness of the system.

1. Granting or Refusing Leave to Remain in the UK

The restrictions on funding for legal work for immigration and asylum, introduced in April 2004, have
had a detrimental impact on the children we work with. In our experience children may have to put in asylum
claims without assistance because they can no longer find a solicitor. Unaccompanied minors can have
particularly complex cases by virtue of their age and vulnerability. Their inability to access a solicitor—
particularly for appeals—is to the detriment of reaching fair decisions.

The emphasis on making decisions more quickly has been very successful and faster decisions, where they
are thorough, are of great benefit to the children, young people and families we work with by giving them
greater certainty, regardless of the outcome. However we are concerned about the high number of cases that
are overturned on appeal—nearly one fifth (18%) of all appeals were allowed in the third quarter of 2005—
suggesting that decisions are not necessarily of high quality. In our experience there are also a significant
minority of unaccompanied children who wait for excessive periods for a decision. We would welcome some
clarity from the IND about how they intend to address this.

The introduction a five year initial grant of Indefinite Leave to Remain undermines other initiatives to
promote social inclusion. The children and young people we work with are generally granted discretionary
leave until the age of 18. If this is renewed for three years after 18, they may then apply for refugee status.
This means that some young people may face 11 years of uncertainty about their future and through our
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work we deal with the eVects of this uncertainty, including strong feelings of rejection, which can prevent
young people from feeling accepted into society. We do not consider it necessary to take such a length of
time to make a permanent decision on a claim for protection.

2. Appeals

We are particularly concerned that the appeals provisions in legislation currently before Parliament
(clauses 1 and 11) further restrict appeal rights for unaccompanied children.

Clause 1 removes the right of appeal against a refusal to vary leave and will have disproportionately aVect
unaccompanied and former unaccompanied children for whom an appeal against the decision to extend
their leave is currently their only opportunity to raise their asylum claim before the Asylum and Immigration
Tribunal. Some of these children do not have a right to appeal against an initial decision to refuse them
asylum on the basis that their leave to remain is one year or less. This includes children from designated
“safe countries” and those given leave aged 17 until their 18th birthday. Their first opportunity to appeal
against a refusal of asylum is when they are refused variation of their leave. These children will have no
substantive appeal if the measures are implemented, and their only appeal will be against removal.

In addition Clause 11 provides that all support will be cut-oV when their leave expires. Unaccompanied
children can take a great deal of time to trust a legal representative and facts may come to light late in the
application process. Restricting appeal rights does not ensure their claims can be heard fairly. Combined
with the diYculties accessing good quality legal advice, at it worst, this will mean that some children do not
have an opportunity to articulate their claims for protection before they are returned to their country of
origin where they may face persecution, (re)traYcking or loss of life.

To operate an eVective asylum system the appeals system must be geared towards those who comply with
the system. We are concerned that these provisions undermine that principle.

3. Detention Policy and Conditions

There is a wealth of evidence that detention of children is damaging and should not continue.41 Although
guidelines state children’s welfare needs should be assessed after 21 days in detention a significant minority
of children are detained for longer than this (in the snapshot taken in June 2005 15 of the 70 children detained
on that day had been held with their families for between one and two months).42 Children seeking asylum
are the only group of children in the UK who can be deprived of their liberty without having committed a
crime. Children who are detained are removed from the stability of school and friends and this can cause
damage to the communities they have become part of.

The conditions in detention centres are inappropriate for children43, and detention centre and escort staV
are excluded from Section 11 of the Children Act 2004 which gives them no requirement to safeguard and
promote the welfare of children despite coming some staV coming into significant and regular contact with
children. In reality it is very diYcult for families to abscond and practitioners have expressed opinion that
they are unlikely to do this.44 We cannot see any reason to detain families, and recommend the use of tagging
or reporting requirements where there are concerns about the risk of absconding.

Age-disputed children are detained in adult prisons while age assessments take place exposing children
to significant risk and violating a key principle of the United Nations Convention on the Rights of the Child
(UNCRC). This practice should be ended. It cannot be the intention of government policy to inflict harm
on children, damaging them and colouring their prospects of eventual integration into the UK.

We also have concerns about the removal of automatic bail hearings for those in detention and that
families are not always informed about welfare assessments carried out after 21 days in detention. We would
welcome a requirement that families are kept fully informed about these assessments including the process
for conducting them and the outcome. We have also worked with families who have grounds for complaint
about their treatment by escort and detention centre staV but have little outlet to do this because Her
Majesty’s Chief Inspector of Prisons (HMCIP) is unable to investigate or act on individual complaints and
there is no transparent mechanism for making complaints.

4. Section 9

Section 9 of the Asylum and Immigration (Treatment of Claimants, etc) Act 2004 attempts to encourage
families to return voluntarily if their asylum claim has failed. It brings forward the time when support can
be withdrawn from families to the point when their asylum claim fails. Previously support could only be
withdrawn when a family failed to comply with removal directions. We consider this measure:
unworkable—in that local authorities are being asked to make human rights assessments without guidance

41 Crawley and Lester, No Place For a Child, Save the Children, 2005.
42 As at 25 June 2005. Asylum Statistics. Home OYce.
43 See successive reports from HMIP.
44 No Place For a Child.



3247121010 Page Type [E] 12-07-06 17:33:54 Pag Table: COENEW PPSysB Unit: PAG1

Ev 28 Home Affairs Committee: Evidence

or training, ineVective—in that no family has yet returned voluntarily under the pilots, and inhumane, as it
breaks up families and overrides the principles about the best interests of children in the Children Acts 1989
and 2004. We are very concerned about the use of destitution, particularly where is concerns children, as a
tool for maintaining immigration control and do not consider it appropriate in a civilised country, nor is it
eVective.45

5. Immigration Statistics

We are concerned about the lack of data regarding children within the asylum process and do not see how
an eVective system can be established without this information. In particular we are concerned about the
lack of statistics about numbers of children who are detained, and the length of time they are detained for,
apart from snapshots which do not provide a clear picture. In addition we would welcome more use of the
asylum statistics to promote positive images of asylum seekers. The current emphasis on falling asylum
applications undermines social inclusion by reinforcing images of asylum applicants as opportunistic and
unfounded, and gives the impression that large numbers of asylum seekers come to the UK each year when
in reality the proportion is low compared to other countries—for example at the end of 2003 Britain was
ranked eighth in Europe for the number of asylum applicants per head of the population.46

Final Comments

We would like to see more priority given to the fairness of decisions. To summarise the above, this
would include:

— Re-instating funding for legal work on unaccompanied children’s claims, of more than five hours
for initial advice and four for appeals. There are various mechanisms for this.

— We would welcome some clarity about how decisions can be made more quickly in complex cases
without compromising their quality.

— The use of five year initial ILR should be ended.

— The appeals provisions in current legislation should not apply to unaccompanied children.

— Children should not be held in immigration detention.

— Automatic bail hearings should be reinstated.

— Families should be kept fully informed about welfare assessments.

— A transparent and eVective complaints process should be established for those who are detained.

— We would welcome robust and regular statistics on the number of children in detention and a more
positive use of existing data.

It is our view that children’s welfare should not be subordinate to maintaining an eVective immigration
system where the two conflict, and that there is much more room within the current system for both to
co-exist, if the reforms outlined above were implemented.

Lisa Nandy
Policy Adviser

6 December 2005

12. Memorandum submitted by the Commission for Racial Equality

Introduction

1. The Commission for Racial Equality (CRE) would like to thank the Home AVairs Select Committee
(HASC) for the opportunity to submit evidence to the inquiry into Immigration control.

2. The CRE is particularly concerned with race equality in IND. In the final report, we would hope to
see a section on race equality and how it could be improved.

3. The CRE has a number of concerns that fall under “race equality issues”. They include:

— Public attitudes.

— The Race Equality Impact Assessment (REIA) process.

— Decision-making on visas and asylum claims.

— Enforcement and surveillance: policy and practice.

45 Kelley and Meldegard, The End Of The Road, Barnardos, 2005.
46 Peach and Henson, Key Statistics About Asylum Seeker Arrivals in the UK, ICAR, 2005.
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4. The CRE also has concerns that fall under the scope of the “points-based system”, namely:

— Aims of the New Managed Migration System.

5. The CRE also has concerns that fall under the scope of “customer satisfaction”. They include:

— Technology.

— Volunteering.

Race Equality Issues

Public attitudes

6. There is clear evidence that public attitudes are hostile and negative towards new immigrants and
asylum seekers. The CRE commissioned or jointly commissioned several research reports into public
attitudes that have contributed to a growing evidence base.47

7. A number of findings are important to race equality in IND. They include that hostility to asylum
seekers quickly spills into broader racism debates; that the level of hostility and ignorance is high and at the
same time there is a lack of independent public information. There is also a lack of confidence in policy and
governance on asylum issues but evidence to suggest public belief in the general principle of asylum
remains strong.

8. While causality is diYcult to establish, it is clear that the media is not solely responsible, rather it is
more likely that the media “frame” the issue. Our evidence indicates that leadership at national and local
level and information is clearly a driver in debates.

9. As the Independent Race Monitor has pointed out, the general public attitude will aVect IND staV, so
in addition to its impact on external operations and customer service, this will also aVect internal processes.

10. In terms of action, the evidence indicates political leadership is important. However, IND also has
an important role in informing the debate. While IND is constrained by not having its own press oYce (there
is one single Home OYce press outlet) there is significant potential for producing information that may
counter myths, rumours and stereotypes. Similarly, funding of local projects aimed at informing the debate
is patchy and—more importantly—does not inform the general press and policy lines.

11. A clear strategy on informing the debate is crucial to many areas of IND and Home OYce work,
particularly in terms of community engagement, integration, and conflict resolution.

Race Equality Impact Assessment process

12. The CRE recommended in our submission on the parameters of this inquiry that the Home AVairs
Select Committee examines the Race Equality Impact Assessment (REIA) process in IND.

13. REIAs must be carried out under section 71(1) of the Race Relations Act as amended. They oVer an
opportunity to improve strategic policymaking for the benefit of race relations.

14. In order to avoid compromising its enforcement powers, the Commission’s policy is not to comment
on individual REIAs prior to their completion.48 However, the Commission has received a number of
REIAs relating to policies recently developed by IND. There is clear room for improvement in rigor of such
assessments.49

15. We have concerns with several areas of the REIA process in IND. They include:

— Numbers.

— Quality.

— Mitigating action or changes to policies.

— Publication.

16. In terms of numbers, IND has produced a number of REIAs, for example in relation to the IAN Bill.
However, a large number of policies may not have been impact assessed, for example, the terrorism clauses
in the IAN Bill. This also relates to the publication of REIAs as it is unclear whether REIA of policies is
taking place internally, but is not being published, as required to do so by the Race Equality Duty.

47 The three pieces commissioned by the CRE were: ICAR (2005) Attitudes toward asylum seekers, refugees and other immigrants,
by Nissa Finney and Esme Peach; Coe, J et al. (2005) Public Attitudes Campaigning and ippr (2005) Asylum: Understanding
public attitudes by Miranda Lewis. Other research includes: Cohen, S (2002) Folk Devils and Moral Panics, Third Edition;
Halman (2001) The European Values Study: A Third Wave Source Book of the 1999–2000, European Values Study Surveys;
Kaye, R (1998) “Redefining the Refugee: The UK Media Portrayal of Asylum Seekers”, in Koser, K & Lutz, H (eds.) The New
Migration in Europe: Social Constructions and Social Realities, Basingstoke: MacMillan; McLaren, L & Johnson, M (2005)
Understanding the rising tide of anti-immigrant sentiment, British Social Attitudes 21st Report, pp169–200.

48 The Commission will take a view on an individual REIA once completed.
49 See also Annual Report of the Independent Race Monitor, Mary Coussey, 2004–05, Page 5.
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17. Of more concern, however, is the quality of the REIAs produced. Generally they have been of a poor
quality, for example indicating a fundamental misunderstanding of indirect discrimination. Similarly, they
appear not to examine evidence. The published REIAs also appear not to follow the CRE/Home OYce best
practice guidance on conducting a REIA.

18. Finally, the point of a REIA is to ensure that race equality is central to policy development. Where
an adverse race impact is identified, it must be justified and as far as possible mitigated. The REIAs available
do not indicate mitigating action.

Decision-making on visas and asylum claims

19. There is evidence that the decision-making process on asylum claims and on visas is aVected by racial
prejudice.

20. The Independent Race Monitor has criticised asylum decision making in her annual reports,
indicating that there are negative feedback loops, where particular nationality traits are stereotyped, leading
to racially biased decisions.50

21. Part of the solution is likely to lie in addressing general attitudinal issues (see under Public Attitudes)
and ensuring that race is central to all policy development (see under REIA). However, the CRE would
suggest three additional points.

22. First, the more objective decision-making processes become, the less room there is for discrimination.
The current managed migration reforms seek to introduce more objectivity and this should be emphasised
above other aims. The CRE supports the recommendation of the Independent Race Monitor that there
should be an independent element to decision making.51

23. Second, internal processes on promoting race equality are crucial. This includes training, leadership,
adequate safeguards and complaints mechanisms, ensuring their eVective measurement, monitoring and
evaluation, communication, and cultural and behavioural change.

24. Third, any solution must be cognisant of a rapidly changing policy environment. In terms of asylum
claims this includes the introduction of the New Asylum Model (NAM) and in terms of the quality of entry
clearance decision making, particular care should be paid to how the integrity of the system will be improved
given the IAN Bill proposals to remove appeal rights and to reform the system.

Enforcement and surveillance: policy and practice

25. IND is carrying out increasing enforcement and surveillance work. The Home AVairs Select
Committee might consider a more robust accountability and monitoring framework for the increased work
in this sphere. The CRE has concerns around

— Detention and surveillance.

— Deportation.

— Crime reporting.

— Joint police and IND operations.

26. The CRE has a number of race equality concerns around detention and surveillance. Asylum seekers
in the UK are increasingly likely to be subject to reporting and surveillance restrictions.52 The reporting
restrictions are increasingly enmeshed within the criminal justice framework, but without the concomitant
safeguards.

27. This is particularly clear in respect to the detention of asylum seekers. The number of detention places
in the UK has increased significantly. In 1998, 741 asylum seekers were detained. As of December 2004,
there were 1,950 people in detention of which 78% were asylum seekers. Furthermore, Tony Blair personally
announced in an article for The Times newspaper in September 2004 that the Government would fund an
additional 1,000 detention spaces. The current target capacity is therefore 4,000.

50 Annual Report of the Independent Race Monitor, Mary Coussey, 2003–04, Page 3; Annual Report of the Independent Race
Monitor, Mary Coussey, 2004–05, Page 4. The evidence for visa decisions is less clear but there is strong historical evidence
that racially prejudiced decision-making existed (see for example, the CRE Formal Investigation (FI) into entry clearance
operations, 1985).

51 Annual Report of the Independent Race Monitor, Mary Coussey, 2003–04, Page 5.
52 For example, asylum seekers may be required to undertake reporting restrictions (typically weekly but possibly daily). The

types of reporting restrictions currently taking place include voice recognition (by phone), fingerprinting, electronic tagging
or a combination of these three. Asylum seekers may be required to check in at police stations. Finally, all asylum seekers are
required to have an ARC card (Asylum Registration Card) that contains biometric information.
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28. There is growing evidence that widespread racial abuse may be taking place in detention facilities. Two
undercover media stories found evidence of racism at Oakington (2005) and Yarl’s Wood detention centre
(2003). These stories prompted a number of investigations by HM Prison Inspectors and the Prison
Ombudsman. There have also been a number of critical reports from Non-Governmental Organisations
(NGO). The findings of these reports have major implications for racial equality.53

29. Some of the reports54 focus specifically on racist incidents. However, the other reports, while covering
a range of issues, have clear findings that indicate safeguards against racial bias are not in place. For
example, HM Inspectorate reports into eight centres found no evidence of a system of recording complaints
of racism in any of the centres.

30. The CRE submitted evidence to the recent Stephen Shaw enquiry into Oakington.55 A key point made
in the enquiry was that victims were unlikely to complain because, amongst other things, they (typically
asylum seekers) did not know racist and possibly violent behaviour was unacceptable, nor did they
understand the complaints system or have suYcient trust in authority.

31. There is also an issue around procurement. The Race Relations Act as amended and the Race
Equality Duty (RED) applies to procurement functions and therefore to privately-run detention facilities.
Race equality safeguards and monitoring must therefore be written into contracts. This will also apply to
detention by private security firms as proposed in the current IAN Bill.

32. The CRE has a number of race equality concerns around deportation. Deportations are usually
known by the euphemism of “removals”. Aspects of the removal process may harm good race relations.
These aspects cover the entire gamut of removals including timing of removal (cases where families are
removed from communities with no notice to collect belongings); where children are involved (include
removing children from school who are in the classroom) and how detainees are then treated in the transit
process. It also includes the consequences—how communities react and perceive IND following removals.

33. There are anecdotal reports of mistreatment and racism during deportation but little concrete
evidence. However, Refugee Community Organisations (RCO) indicate that the problem may lie less with
the high level policy than with the implementation of that policy and the accountability mechanisms in place.

34. The CRE has a number of race equality concerns around crime reporting. Currently, a member of
the community who may be guilty of an immigration oVence has no safeguards that if they report a crime
(as a victim or witness) then their immigration oVence will not be pursued.

35. Community organisations have reported to the CRE that the risks of immigration oVences being
investigated by police may be responsible for under-reporting of crime among communities. Community
organisations have suggested that these crimes include race hate crimes.

36. The CRE has a number of race equality concerns around the joint operations between the Police and
IND. There is particular concern over joint Police and IND operations that involve taking migrants into
custody. There were a series of such operations on the London Underground in 2004–05, jointly organised
by the British Transport Police and IND. We are aware of one case where an EEA national was deported
as a result.

37. The CRE accepts that PACE guidelines must be followed in these operations, but external monitoring
of the Immigration and Nationality Directorate (IND) is limited. For example, there are two monitors who
provide annual parliamentary reports but their remit is strictly controlled and they are funded for only
40 days per year. Furthermore, there is little information on how and why asylum seekers are taken into
custody as the discretion of immigration oYcers plays a large role.

53 Key reports include Report by the Prisons and Probation Ombudsman for England and Wales (2005) Inquiry into allegations
of racism and mistreatment of detainees at Oakington immigration reception centre and while under escort; Report by the Prisons
and Probation Ombudsman for England and Wales (2004) Investigation into Allegations of Racism, Abuse and Violence at
Yarl’s Wood Removal Centre; HM Chief Inspector of Prisons (2004) Report on the unannounced inspections of four short-term
holding facilities: Communications House, London; Lunar House, Croydon; Electric House, Croydon; Dallas Court,
Manchester; HM Chief Inspector of Prisons (2005) Report on the unannounced inspections of four short-term non-residential
holding facilities: Gatwick Airport, North Terminal; Gatwick Airport, South Terminal; London City Airport; Dover Asylum
Screening Centre.

54 For example, Report by the Prisons and Probation Ombudsman for England and Wales (2005) Inquiry into allegations of
racism and mistreatment of detainees at Oakington immigration reception centre and while under escort.

55 Report by the Prisons and Probation Ombudsman for England and Wales (2005) Inquiry into allegations of racism and
mistreatment of detainees at Oakington immigration reception centre and while under escort.
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38. There is no equivalent of Independent Police Authorities and no equivalent duty to consult with
voluntary or community organisations. Nonetheless, the criminal framework is an increasing aspect of
immigration control.

39. The CRE suggests that monitoring, accountability and scrutiny measures should be enhanced.

Points-based System

Aims of the New Managed Migration System

40. Selective Admission: Making Migration Work for Britain, the Government’s proposals for managing
migration, sets out principles and aims for the new system but neither equality nor race receives a mention
as objectives.

41. More importantly, the aims and objectives set out in the proposed reform the managed migration
system may potentially conflict. For example, flexibility and objectivity in terms of the entry clearance
operation may be impossible to achieve together as the aim of “flexibility” implies few criteria and elements
of subjectivity in choices by entry clearance oYcers and immigration oYcers, whereas “objectivity” implies
the reverse.

42. The CRE recommends this is examined, in the context of a proposed overhaul of the whole system,
and that objectivity is stressed over other aims, and equality is considered as a fundamental objective.

Customer Satisfaction

Technology

43. The IND website is, simply, poor. The website is diYcult to navigate and is not updated regularly. It
is also—according to our stakeholders—significantly slower than other Government websites.

44. The IND website diVers from the majority of Government websites in one particular respect: it holds
a large amount of documentation. This documentation contains necessary (rather than helpful)
information, such as Immigration Directorate Instructions (IDI), Asylum Policy Instructions, the
Nationality Instructions, Operational Enforcement Manual, and the Work Permits (UK) Internal
Caseworker Instructions, as well as country specific information.

45. It is therefore crucial that the IND website operates to a high standard and can be used easily by
stakeholders.

Volunteering

46. The CRE is concerned with promoting integration. We are convinced that volunteering provides
great potential for interaction and participation. However an anomaly in defining unpaid work and
volunteering in the immigration rules makes volunteering either diYcult or impossible for certain visa
categories.

47. For example, visitors are not permitted to volunteer, but may usefully contribute to local community
events. Students are allowed to volunteer but face conflicting advice, especially if they also undertake
20 hours of paid work.

48. This undermines the potential for volunteering and social interaction and goes against the Compact
Volunteering Code of Good Practice in which the government commits itself to removing barriers to
volunteering and valuing the voluntary contribution of all. The rules are also very diYcult to enforce.

49. Asylum seekers are allowed to volunteer and may oVer good practice guidelines for people coming
to the UK under other visas.

Conclusion

50. It is essential that race equality is considered central to operations and to the culture of the
Immigration and Nationality Directorate and to Immigration control.

Will Somerville
Senior Policy OYcer, Asylum and Immigration

2 December 2005
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13. Memorandum submitted by Pamela Cressey MBE

Introduction

I act as an assistant chaplain at Oakington Immigration Removal Centre, and have done so for five years.
I wish to address mainly the topic detention policy and conditions, which involves also race equality issues,
and reporting, investigating and punishing immigration oVenders. I write this from personal observation
and consultation with the team of Religious AVairs Chaplains at Oakington. I am writing personally.

1. In many press articles there is an assumption that asylum seekers have no right to be cared for in
Britain, that they take “our” housing, jobs, medical facilities and money. This is a false generalisation, which
is not counteracted by the Home OYce to the general public, in fact they seem to use this publicity as an
excuse for their attitudes and actions “This is what the public wants”. In many cases the asylum seekers are
put into the worst housing in less safe localities, they are not allowed to work, even if their case continues
over months or years, they often have diYculty receiving medical help, and they may be in bed-and-
breakfast accommodation with no money at all.

2. The Prime Minister and members of the Government speak of asylum seekers as statistical problems,
and not as humans who are in need of sanctuary in a world of strife and poverty, causing political divisions
and violence. The laws are becoming harsher all the time, and human rights are not being honoured, as the
following examples show.

3. Some asylum seekers are detained as being at risk of “disappearing” into the community. Prisons are
still used, and in Detention Centres the detainees are treated as though they were criminals. At Oakington,
for instance, the compound is surraouded by high barbed wire, there are four roll calls daily, and
communication is often by loud “tannoy” announcements from 8am to 10pm. Many asylum seekers have
been traumatised by capture and detention in prisons, and this makes them very frightened of the
atmosphere of uniforms, padlocks and barbed wire.

4. Lack of adequate information and communication causes distress. Language barriers are great, and
though often addressed by good interpreters, in other cases the interpreters harass the detainees during
interviews, making it impossible for them to speak about embarrassing and painful subjects such as rape,
torture or bullying. They may be told that they must just answer the questions the IND staV wish to ask.If
interpreters are used who are of a diVerent tribe or political group there may be painful tensions. Legal
representatives may also be unhelpful, though most are helpful. Detainees have no options or choice of who
gives them legal advice, especially if they have no money.

5. Though there is a complaints system if detainees feel they have been unfairly or roughly treated, or
are misunderstood, they are frightened to complain in case it counts against their case. Sometimes they are
“discouraged” from making formal complaints. If unfairly accused of a misdemeanour the record is not
corrected or erased, and SIR’s remain on their records, which may penalise them later.

6. Dawn raids and arrests of individuals and families, from the community where they may have lived
for years, cause much distress. People are not treated with adequate respect. Six or seven people (up to ten)
arrive at their doors to enforce their removal from their homes—they are given about ten minutes to prepare
themselves and gather posessions. They arrive at Oakington very frightened, without most of their
possessions, and shocked at being behind barbed wire fences, having committed no crime. A few weeks ago
a middle-aged woman was brought in with her son and 18-year-old daughter. She was so shocked at being
handcuVed for the journey that she developed a heart condition which necessitated her admission to
hospital. Her daughter was bewildered and frightened, and did not understand what was happening.

7. Detainees are often not able to retrieve their possessions before they are deported if they are arrested
in this way. Possessions often include important documents, family heirlooms, money and valuable
equipment as well as clothes and other precious articles. We gather that these are often disposed of, sold or
stolen. Bank accounts are left unsorted when people are deported. We consider that the Immigration Service
is responsible for detainees’ possessions. We try to retrieve and return the possessions of failed asylum
seekers when we can, but can only do this for a few.

8. Under-age asylum seekers are often detained at Oakington if there is an age dispute, and this is very
distressing to them. When they are released to the Social Services they have nothing to do, and are not
allowed to earn, so are in danger of becoming involved with drugs, crime or prostitution. I understand there
is some move by the Immigration Authority to remove failed asylum seekers at the age of 16 years, even
though they are traumatised by their experiences, and may have no base in their country of origin, so it is
dangerous for them to be abandoned as soon as they become 18.

9. The whole question of traYcking of people, usually vulnerable young people and children, needs
urgent action. It is a huge issue, which is very inadequately addressed.

10. It is increasingly diYcult for asylum seekers to get proper legal representation, especially if they have
no money. If they wish to apply for a judicial review they are often told they must pay (eg £1,000). The
removal of one tier of appeal has made appeals more diYcult for them—presumably the object of the
changes.



3247121012 Page Type [E] 12-07-06 17:33:54 Pag Table: COENEW PPSysB Unit: PAG1

Ev 34 Home Affairs Committee: Evidence

11. Decision-making by the IND is often inaccurate, perhaps because of the inexperience of the staV, and
reviews of the political situation in the countries to which people may be returned are too infrequent—
recently it was said to take place every six months. It is vital to have up-to-date information when
considering whether return is safe—examples are Niger, Eritrea, Zimbabwe, Iraq.

12. There is much concern about the “living ghosts”, who are in the community in this country with
absolutely no help because they have refused to sign a paper to return to their country—they fear it is
dangerous or very unsafe to do so. In some cases the Foreign OYce has said return is unsafe. These people
are on our streets, without food, shelter, money, medical treatment or hope. Their children may be taken
into care. They can get emergency help if they sign a paper (which they are urged to do) to say they are willing
to go home, even if they are not. This situation needs urgent investigation, especially in the winter.

These are some of my present and immediate concerns.

Pamela Cressey MBE
Assistant Chaplain at Oakington Immigration Removal Centre

1 December 2005

14. Memorandum submitted by the Devon and Cornwall Refugee Support Council

1. Devon and Cornwall Refugee Support Council is an OISC level 1 charity working with Asylum
Seekers and Refugees primarily in the role of advice and advocacy.

We see on average 45 clients per day, four days per week. We have six paid staV, 40 volunteers, and
average three caseworkers seeing clients during drop in hours.

We are exceedingly stretched, trying to compensate for the lack of provision in many diVerent areas for
asylum seekers and refugees. We will detail here our concerns relating to the “inquiry topics” (as set out by
the committee to inquire into immigration control) by paragraph, highlighting where there are shortfalls
against the stated aims of the IND in italics. All concerns raised in this submission will relate to asylum and
refugee matters. The concerns raised and allegations made are unqualified by supporting evidence, and as
such are anecdotal evidence only. However, DCRSC will be happy to substantiate any of these points with
case-studies on request.

2. Institutional structures and coordination

— There is poor communication between the main government institutions concerned with asylum;
NASS, IND and the AIT; NASS, and within NASS the accommodation contractors, disperse
asylum seekers from one address to another with great frequency. Essential correspondence to
asylum seekers is often missed because NASS does not update other government bodies with new
addresses. The onus is on the asylum seeker to update IND and AIT. In reality this means that
nearly all this work must be done by the voluntary sector and solicitors.

— NASS makes numerous errors in discontinuing support prematurely or accidentally and not
sending out tickets for court hearings. NASS have a diVerent opinion on when an appeal is
submitted “Out of Time” than the courts do—that is to say that when the courts decide a
submission has been made in time, NASS can decide otherwise and cut support to someone whose
case is legitimately ongoing. (Undermining Aim 2—Whilst asylum seekers are not citizens, they
make up communities with citizens and where they are not supported due to error an unfair burden
falls to the citizens of their community)

— There are frequent problems with ARC payments to asylum seekers, often asylum seekers are for
weeks on end without money through no fault of their own.

— The IND enquiry bureau has, until perhaps very recently, been as good as inoperative, responding
to every enquiry with an instruction to send in a written request, which would never be dealt with;
for example many asylum seekers or people with limited leave to remain are kept waiting for a
matter of years, sometimes many years, for their applications to be processed. (Undermining Aim
1—Individuals and Communities have no confidence in the IND to administrate, without which
opportunities are lost. Undermining Aim 3—not delivering department responsibilities eVectively or
eYciently)

— IND lose a great deal of important documentation, particularly documents confiscated when
claims for asylum are made. (Undermining Aim 1—Individuals and Communities have no confidence
in the IND to administrate, without which opportunities are lost. Undermining Aim 3—not delivering
department responsibilities eVectively or eYciently)

— Identity Documents (replacement status letters, resident permit cards and Travel Documents) can
be extremely hard to procure either because of the aforementioned administrative break down at
IND in the case of status letters and permit cards, or prohibitive expense in the case of Travel
Documents for those with limited leave to remain. This leads to many people with status being
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unable to work and dependent on state benefits for lack of documentation required by the Home
OYce’s own guidelines on preventing illegal working. (Undermining Aim 6 of the Home OYce,
creating social exclusion, creating public expense in the form of unnecessary dependence on benefits)

— All correspondence from IND and AIT are in English only.

3. Quality of initial decisions (both entry clearance and after-entry). Home OYce decisions on asylum
cases are made on the information recorded in the Statement of Evidence Form, made during an initial
interview. Those interviewing have no expertise or knowledge about the countries from which the
interviewee is escaping (cultural or political), and base decisions on whether the asylum seeker has
knowledge of sometimes quite arbitrary and obscure questions; for example, to ascertain whether someone
is, as they may claim, a Christian, ask how many books there are in the Old Testament. Commonly, asylum
seekers are discredited because the Interviewer cannot identify nationality or ethnicity by this manner of
questioning. A country expert could make informed and more insightful decisions on these matters.

Interpretation is poor—this we know from anecdotal evidence; some of our clients whose English is
reasonably good but choose to speak in their own language find that the interpreter has a lower ability than
they do to translate. They are then put in the uncomfortable position of having to disengage the interpreter,
something which does not happen for a number of reasons; interviewees may not feel they have the authority
to do so, feel that it would be impolite, are disoriented, are often recently traumatised etc . . .

The Statement of Evidence Form is handwritten by the interviewer and sometimes illegible. This can
create diYculty when appealing Home OYce decisions.

In France, OFPRA use country specialists when interviewing, so ensuring there is a reasonable knowledge
and background of a claimant’s country when assessing an initial claim should not be impracticable in
the UK.

In reality we know that the Home OYce has no interest in ensuring good decision making with regards
to asylum. It is common knowledge that their aim is to keep numbers to a minimum and refuse as many
people as possible, with 96% refused at initial interview.

(Undermining Aim 6 of the Home OYce, in that the programmes for dealing with those seeking refuge and
asylum are not fair.)

4. Particular Areas of Policy. DCRSC finds that the Home OYce legislates policies that sound tough, but
in reality create more problems and public expense than they solve.

— Section 9 is an ugly example of this. Barnardos have made a report regarding how the
ineVectiveness of this policy, as well as the suVering it has caused during its pilot operation.

— Section 55 was another example in the same vein, achieving nothing, but proving in court to be
inhumane.

— Section 4 support relies on a voucher system, the inadequacies of which have already been
acknowledged by the Home OYce.

— Asylum seekers are not allowed to work, undermining their self-worth, and reinforcing a negative
public perception that asylum seekers are “spongers.”

— DCRSC has grave concerns about destitute refused asylum seekers, catering for their
humanitarian needs falls on the voluntary sector which does not have the resources to cope.

— DCRSC does not believe it is safe to remove failed asylum seekers, this is due to the fact that we
have no confidence in the Home OYce or the AIT to properly identify those whose lives are at risk
on return to their Home Countries due to poor initial Home OYce decision making, and a rushed
and under resourced appeals process—refer to paragraph 5.

— DCRSC also has grave concerns about the way in which the N case is implemented, that those
people with medical needs that are such that they would shortly die without continuing care, are
not granted leave to remain on human rights grounds. DCRSC finds the “Human Rights
Threshold” to be set too high, as to make the Human Rights Act almost meaningless.

— DCRSC does not have the necessary time and resources to give these matters the qualification that
they deserve, but would refer the Inquiry to national charities with regard to them.

(The inhumane thread running through all these policies undermines all of the IND’s purposes and aims.)

5. Appeals and Judicial Review. Five days is not long enough for someone to submit an application for
reconsideration to the AIT. Solicitors do not have suYcient time to do good work. By the time a solicitor
has a response from a barrister as to whether there are merits, it is too late for an asylum seeker to lodge
their own appeal in time. Often, determinations on reconsideration applications appear to be “cut and
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paste” from a selection of stock judgements. It is rare that any of these determinations allude to any specific
argument or fact that demonstrates that a judge has actually read the grounds of appeal. DCRSC prepared
a paper for Alison Seabeck MP highlighting our concerns regarding the lack of legal provision, particularly
cuts to legal aid.

6. Reporting, investigating and punishing immigration oVenders/Race equality issues. DCRSC does not
believe that Immigration Control should be exempt from the Race Relations Act. Refugee clients and
asylum seekers with current claims are often arrested and detained with a view to deportation, following
phone calls with racist motivations from members of the public to the Police. DCRSC would like to request
that the Inquiry sets out to compare how many BME immigrants, particularly those already granted asylum,
are falsely arrested and detained by Immigration on suspicion of having no immigration status and later
released, with, for example, white Americans or Australians whose work visas have expired. (Undermining
Aim 1—a “just and tolerant society” Undermining Aim 2—“enhance social cohesion and enjoy their home and
public spaces peacefully” Undermining Home OYce Aim 6—the interests of social inclusion.)

7. Immigration statistics. DCRSC requests that the Inquiry compares the numbers of appeals granted at
court, with the number of asylum cases granted CLR. As those granted CLR are deemed to have better than
a 50% chance of success, more than 50% of asylum appeals engaging representation should win at appeal
stage. DCRSC suspects that this is not the case.

2 December 2005

15. Memorandum submitted by the Gatwick Detainees Welfare Group

1. Summary

This submission consists of case studies from our files which may be of use to the Committee examining
immigration control. The case studies presented relate to the time period from January 2005 to
November 2005.

2. Introduction

The Gatwick Detainees Welfare Group is a small registered charity providing emotional and practical
support to asylum seekers and migrants being held at Tinsley House Removal Centre at Gatwick Airport.
Each year we are in contact with approximately 800 detainees, roughly 10% of the total number of detainees
who pass through the centre each year. We have three paid staV and 70 volunteers who do this work.

3. Some Issues Relating to Detention Policy and Conditions

3.1 Transportation

There are problems with transportation to bail hearings. A number of cases have come to our attention
whereby detainees have missed bail hearings due to the failure of escort staV to be allocated to transport
them. One detainee missed two consecutive bail hearings due to this reason—potentially prolonging his
detention unnecessarily by over a month. Another case in point:

Case 1

“L” was initially detained together with her two children (one and four years old). She suVered from
depression and severe sleeping problems since being detained and had been prescribed medication. Due to
her declining mental state her children were taken to stay with A’s mother after their third week in detention.
She had a bail hearing at which her solicitor, mother and one of her children attended. On the day, “L” was
told that there was a shortage of transport vans. She was left for most of the day without a definite answer
as to whether they would be able to take her to her hearing or not. It eventually became apparent that they
would not. This was despite another van arriving to carry two male detainees to go to the same court. “L”
consequently missed her hearing and chance to be released, whilst her family were left waiting for five hours
at the court without being told for sure whether or not “L” would be presented. The day after the missed
court hearing, a member of the medical centre at Tinsley House referred “L” to us as being extremely
depressed—she was also at this point referred to the psychologist at Tinsley House.
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3.2 Detention conditions

We’ve noted a rise in detainees reporting poor treatment at holding centres in airports and whilst in transit
between centres:

Case 2

A young female detainee was held at the airport following failed removal. She was allegedly told she could
only go to the toilet in her bare feet. The toilets were apparently disgustingly dirty and the detainee felt she
couldn’t go barefoot. The oYcer told her that she would therefore have to urinate in her holding cell.
Detainee consequently didn’t go to the toilet until the morning. She also reported that she was not given
food for many hours.

Case 3

S spoke of treatment at airport —was given no water from 11 am until 9 pm.

Case 4

One detainee taken for removal to Gatwick claims he arrived with escorts at 11.25 am for an 11.10 am
flight, thus missing the flight. He was then apparently told it would go on record that he had refused to board
the flight. He claims that during his four-hour stay at the airport, awaiting transfer back to detention, he
was denied any water.

Case 5

One couple denied entry clearance were held at the airport from 10 am until midnight when they were
transferred to Tinsley House. They claim that they were denied food for the duration and also not permitted
to change their clothing.

Case 6

“R” told us escorts had come to take him to the hospital for an x-ray whilst he was being detained at
Tinsley House. They tried to handcuV him and he was refused permission to change his clothing before being
taken for his appointment. “R” so upset at his treatment that he refused to go to hospital. He told us he felt
as though he was being treated like a prisoner.

Case 7

“L” told us that on the way down in the escort van from Dungavel to Tinsley House at Gatwick she had
not been given water throughout the duration of the journey.

3.3 Interviews with home country oYcials

We’re concerned about detainees being sent against their will for interviews with oYcials from their
country of origin. There were recently a large number of Vietnamese nationals being held in the centre and
we heard allegations that oYcials from that country were asking detainees for sums of money during
interviews. These interviews are a great stress to failed asylum seekers, who fear that there is a real risk that
by being interviewed they will be identified as subversives and risk suVering persecution if returned home.
The Home OYce seem to ignore the fact that in many countries immigration oYcials are part of the security
apparatus. Our umbrella group AVID has stated that at the very least, if such interviews must occur, they
should be recorded and monitored.

3.4 Lack of information relating to those refused entry at port

We come across a significant number of cases whereby people are refused entry at port and the family
member or friend who has come to the airport to collect them is refused information as to their whereabouts,
or the likely schedule of events. This is an extremely frightening experience for all concerned.

Case 8

The British boyfriend of one American woman detained at the airport contacted us extremely distraught.
She had been refused entry at port but he was denied any information as to her whereabouts. He was
apparently told by immigration to try calling round all the detention centres to try and locate her.
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Case 9

One of our volunteers encountered a distraught elderly woman in the visits room at Tinsley House. She
had come down from Newcastle to pick up her daughter and young grandson from the airport but they had
been refused entry and detained. By the time the woman eventually tracked down her family members at
Tinsley (she said that immigration initially refused to tell her the whereabouts of her daughter) she was too
upset to travel alone back up north, so our volunteer had to accommodate her for the night.

3.5 Detention of families

We’re concerned of the impact on children of enforcement action and detention. In the cases below
children of the families concerned were all in school and thus immigration will have had information of their
whereabouts. Given the fact that both these families were eventually granted temporary admission one can
reasonably ask why their cases were not considered from outside of detention. The Operational
Enforcement Manual (39.3–3) states that “All reasonable alternatives to detention must be considered
before detention is authorised”—our impression is that this instruction is frequently overlooked when it
comes to the detention of families.

Case 10

We were contacted by a family (with children 13, 10 and eight) who had been picked up in just the clothes
they were wearing after 14 years in the UK. The father told us he was trying hard to hide his distress from
the children but that the whole experience was having an extremely negative eVect on the family. The
children had apparently wet their beds and one of them had woken up screaming in the night, something
which had not happened before. They ended up being granted temporary admission.

Case 11

A single mother with two small children spent 10 days in detention and endured two removal attempts,
both of which were cancelled right at the last minute by her solicitor. Her little boy had had diarrhoea since
arriving in Tinsley House and she was extremely concerned about the welfare of her daughter, who was of
school age and missing out on her education. She was eventually given temporary admission.

3.6 Alternatives to detention

We frequently come across cases whereby family members are separated due to detention. In some cases
this leaves non-detained family members in an extremely vulnerable position. For example, one detainee
had been picked up suddenly after nine years in the country. His wife and small baby, who were reliant on
him for an income, were left in a precarious position. We’ve also been asked for assistance from people who
have been detained despite being the primary carers of a non-detained family member. Our impressions are
that alternatives to detention are not always considered in these cases.

Case 12

One woman was with her two eldest children in detention whilst her husband and two-year-old child were
kept outside. The husband was in fact a British Citizen. In the end the family had to make a formal request
to the authorities to allow the youngest child to be detained with its mother because the father was working
12-hour days and could not cope with the care of a small child.

3.7 Welfare issues

We have been working with our umbrella group AVID and other visitors groups in trying to convince
the Home OYce of the need to provide independent welfare advice for detainees. So many detainees are held
without access to their belongings and in possession of just the clothes they are wearing. One detainee who
contacted us recently had been given removal directions after 12 years of living in this country but not given
any chance to collect his belongings or sort out his aVairs prior to removal. Another person whom we’ve
helped recently was detained upon reporting after living 19 years in the UK, again in just the clothes they
were wearing. Some detainees tell us they would be much more inclined to comply with removal directions
if they were able to sort out their aVairs first.

We’re also concerned that when being picked up by immigration, people are not being correctly informed
of the likely schedule of events that will befall them. One man was picked up at home by enforcement oYcers
but not permitted to bring any of his belongings—being told he would be able to access them in “three weeks
time”. In actual fact he was taken to a police station and given removal directions for the next day. He had
been living in the West Midlands and was unfortunately unable to find anyone to bring his stuV down to
him at Gatwick before he was removed.
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There are also issues surrounding failed removals and luggage being lost in transit. In the last month
(October 2005) we have had two cases of people being removed but being bounced back to the UK because
their documents weren’t in order. One person claims to have been beaten by oYcials in his country on arrival
and his luggage lost in transit back to the UK. Another woman being removed was also sent back to the
UK and her luggage lost during the course of this.

4. Statistics

We’re often asked by funders of our charity how many people are held at Tinsley House and, more
generally, in immigration detention each year. This is a surprisingly diYcult figure for us to elicit given the
current format of the published immigration statistics.

The current quarterly “snapshot” of those held in detention fails to capture some important information.
For example, regarding length of detention of children. On 24 September 2005, 75 children were detained
but figures are a snapshot picture for that day only and produced at quarterly intervals. On that basis it is
possible for them to have been detained for 89 days and not appear in the figures.

8 December 2005

16. Memorandum submitted by the Immigration Advisory Service

1. Immigration Advisory Service (IAS)

1.1 IAS has been publicly funded to represent immigrants in their appeals since modern immigration
controls were introduced in 1970. The IAS caseload now consists of roughly 50% immigration work and
50% asylum work. IAS specialises in entry clearance appeals and during 2004, for example, was instructed
in 616 family visit appeals and 455 student appeals as well as many spouse, children, work permit, working
holiday and other immigration appeals. Of the family visit cases that went forward to appeal, 82% were
successful and of the student appeals, 65% were successful. IAS strives to provide independent and
constructive comment on and criticism of information, laws and policies that aVect its clients. To that end,
IAS is engaged with various government stakeholder groups and the Entry Clearance OYcer (ECO) training
programme.

1.2 This response to the inquiry concentrates on quality of decision making and the problems that
contribute to poor quality decision making. The themes that run through these comments are justice,
eYciency and security. For the government, the first appears very much secondary to the second and third.
In our view it is important in its own right and we believe that the government fails to recognise that it is
also a prerequisite for success in achieving eYciency and security.

2. Quality of Decisions

2.1 Quality of decision making, and therefore justice for individual applicants, does not appear to be a
priority for the immigation authorities. For example, quality is barely mentioned in targets for UKvisas: in
the UKvisas business plan 2005–06, the PSA (Public Service Agreement) targets make no reference to
quality or justice. Where quality is referred to in planning documents, no measures of success are proposed.
The improvements in decision-making time are admirable but they should be only one part of the equation.

2.2 IAS continues routinely to encounter poor immigration decisions, as does the Independent Entry
Clearance Monitor. The most frequent and recurring problem is that the reasons given for refusal do not
relate to the permissible reasons for refusal—they are logic non sequiturs. Paragraph 49 of the Independent
Monitor report for 2004, about refusal of family visit applications, is sadly typical. Examples of recurring
problems from IAS’s recent caseload include:

(a) Refusals based on being a young single man (the Independent Monitor also comments on this
phenomenon, at paragraph 66 of the 2004 report), where most of those granted visas are also
young and single and it is not therefore a distinguishing factor.

(b) Bangladeshi and Pakistani work permit cases where investigation into the background by the
ECO is routine. This is in contravention of the caseworking instructions to ECOs, the
Diplomatic Service Instructions, and is a clear discriminatory practice.

(c) Refusals on intention to return to Ghana where several standard paragraphs on the Ghanaian
economy are inserted into refusals but have no specific bearing on the individual applicant
(similar issues were observed by the Independent Monitor for several other Posts—see
paragraphs 76 to 78 of 2004 report).
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(d) The low-skilled Sector Based Scheme decisions where Bangladeshi applicants were rejected for
being low-skilled.

(e) Inconsistent usage of circumstances where, for instance, one ECO will refuse one student or
visitor on the grounds that an applicant has insuYcient family ties to indicate a reason to return
while another will refuse on the basis that the applicant has a family to support and therefore
has no intention to return. This approach amounts to a Catch-22 and arises in other
circumstances, for instance where one applicant does not have an itinerary for a visit, another
has learned it, one applicant has no knowledge of the examination process for a proposed
course, another is reciting it from memory, one applicant has too little money in the bank,
another has too much and must have borrowed it. All are refused.

2.3 The Independent Monitor report for 2004 provides many further examples, for instance at
paragraphs 63–70. Therefore, the IAS experience would appear to be typical. These kinds of refusals indicate
symptomatic of the use of “gut instinct” by ECOs, who then dress up their refusals with assumptions that
bear little or no relation to the immigration rules themselves and do not oVer legitimate means of
diVerentiating between valid and invalid applications. The assumptions are based on an ECO version of
received “common sense” that in fact involves potentially racially discriminatory informal profiling. The
Ghana and Bangladesh examples above illustrate how easy it can be to slip from supposed common sense
into this type of national or racial profiling. The assumptions are certainly neither research nor
intelligence led.

2.4 Permitting this approach to continue (and arguably designing the system to encourage this
subjectivity, a point returned to below in the proposals section) creates a situation where valid applications
are refused and ones that should have been refused get overturned on appeal because such weak and
unsupported reasons are given. This is inimical to justice but it is equally inimical to eYciency and security.

2.5 It also harms the public purse through direct costs and indirect opportunity costs. The direct costs
are the additional resources that the refusals absorb (the Independent Monitor observes in the 2004 report
that it takes far more resources to refuse an application than to allow it) and the lengthy appeal process.
Perhaps more important are the indirect opportunity costs to business and educational institutions. For
example, one Further Education college in Birmingham promoted itself in India and Nepal on the back of
the Prime Minister’s drive to attract foreign students to UK educational establishments. 124 deposits of
£3,000 were received from prospective students who had been admitted onto courses. Many of these courses
would have led naturally on to degree studies for those concerned, presumably also at UK institutions. Only
two of these students ever arrived in the UK. Some pulled out because of the July 7 bombings and for other
reasons but the vast majority withdrew either because they were refused visas or because they could see what
was happening to everyone else. That college is now making staV redundant because of a shortfall in
expected income. It is believed the students will have applied to study elsewhere in the world: they were short
of neither funds nor ability.

3. Culture

3.1 At the Posts with the highest refusal rates and at the Immigration and Nationality Directorate there
exists a clear culture of disbelief. Even in training before being sent to posts, future ECOs with whom one
talks seem to think of themselves as a modern Thin Red Line rather than modern service providers. The
lack of a service mentality (indeed, often the very opposite, a bunker mentality) is also a problem at the
Immigration and Nationality Directorate, despite the massive increases in fees.

3.2 One of the core problems behind poor decisions at Posts is that many ECOs are possessed with a
distorted idea of “average” human behaviour. Any deviation from this norm engenders a refusal—with all
the subjectivity such judgments involve and the inherent risk of racial discrimination and stereotyping. In
ECO parlance, this idea of average behaviour is referred to as “credibility”, an abuse of the English language
that has been repeatedly criticised by the Independent Monitors (eg 2005 report paragraphs 84–86).

3.3 Typical examples of the above attitude encountered by IAS include:

— paying what an ECO considers to be a lot of money to travel to UK to see one’s sister after 20 years
separation or to attend a family wedding or funeral;

— the cost of studies in the UK not being “commensurate” with the ECO’s view of the benefits;

— proposed studies not being in the ECO’s view a logical extension of past studies;

— a younger man marrying an older woman; and

— a Jamaican man getting married at all.

All of these behaviours are considered to be “not credible” or, worse, “incredible”. This last example led
to a finding of racial discrimination against the ECO.

3.4 The culture of disbelief—“disbelief” being the apposite word where “credibility” is so often a reason
for refusal—is a particular problem with regards to documentation provided with applications. Locally
produced documents are routinely rejected at some posts (in Pakistan, for example). Allegations of
dishonesty, forgery and counterfeiting are similarly routine. However, ECOs give little or no consideration
to how a genuine applicant might actually meet the expectations that are imposed. The root problem is that
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the expectations are unrealistic and unreasonable given local conditions. For example, bank statements are
required even where use of banks is uncommon, or birth certificates are required where they are not
commonly acquired at birth. In this latter example, a genuine applicant will go to the local registration oYce
and legitimately get an up-to-date retrospective certificate for presentation to the ECO. The ECO then
refuses on the grounds that it was not obtained at birth and also takes this as reinforcement of his or her
belief that documents are easy to obtain and must be rejected.

3.5 An arms race or escalation situation develops, where unreasonable requirements become local
practice at a Post, to which applicants then have to respond. When they do, the requirements are ratcheted
up yet further on the basis that the earlier requirements were too lenient and accessible. For example, in visit
visa applications, ECOs will sometimes request an itinerary for the visit. Where the applicant cannot recite
detailed plans the ECO will refuse the application as being “not credible”. However, word will get around
that an itinerary is needed, so applicants will make more detailed plans. ECOs will then use recitation of a
learned itinerary as a reason for refusal.

3.6 One of the features of the decision making process that encourages the circular and self-reinforcing
pattern of refusals is the absence of a right of reply for applicants. ECOs believe that a genuine immigrant
will know the answers to certain types of questions. The visit itinerary is one example. Others would include
a student knowing the method of assessment on a course or a spouse knowing about the sponsor’s business
aVairs and accommodation. ECOs will ask background questions similar to these which are in truth
designed to elicit reasons for refusal. The ECO’s concerns about whether the applicant actually meets the
oYcial requirements of the Immigration Rules will not actually be put to the applicant. The visitor, student
or spouse will not have an opportunity to explain what reasons they have for claiming to have an intention
to return, an intention to study or an intention to live together. Instead the ECO will deduct from indirect
questions whether the requisite intention is established. Worse still, ECOs will directly as well as indirectly
trick an applicant into providing a reason for refusal—for instance, where a student is oVered an interpreter,
accepts, is interviewed and is refused on the basis of an inability to speak adequate English.

3.7 The lack of transparency and the absence of a right to answer direct questions or concerns generate
a considerable number of unnecessary refusals.

4. Institutional Structures and Co-ordination

4.1 Communication problems are inevitable within the current architecture of immigration control.
Problems might as well have been designed into the system: the Foreign and Commonwealth OYce is
responsible for entry clearance staV, UKvisas trains them and manages the entry clearance process, the
Immigration Service is responsible for enforcement within the UK, the Immigration and Nationality
Directorate is responsible for in-country immigration decisions and Home OYce Presenting OYcer Units
defend all the decisions in the courts but are a separate team within IND with no apparent links to the
decision-makers. Finally Work Permits (UK) makes the managed migration decisions that are then enacted
by the FCO, UKvisas, Immigration Service and IND. This is not a sensible way of organising a modern
system of immigration control.

4.2 There is no common reference number to enable tracking of cases and each appears to use a diVerent
information technology system.

4.3 The gaps inherent in this approach inevitably cause a number of serious problems. The system
certainly militates against justice, eYciency and security. From the perspective of the applicant, a
bewildering array of diVerent types of application needs to be made to a perplexing range of organisations.
There appears from outside to be very little or no communication between staV at diVerent stages of the
process, meaning that there are no proper feedback loops and little scope for improving the quality of
decisions. There are serious delays between an appeal being lodged and being heard and between an appeal
being allowed and entry clearance being granted. Rather than resources being directed at making a correct
initial decision which is then facilitated or enforced by various necessary immigration personnel, the initial
decision is checked and re-checked at each stage of the process. It is not an eVective use of resources and it
causes unnecessary delays and stress for genuine applicants.

4.4 Since immigration staV are so isolated from other stages of the process, they have very little apparent
interest in what goes on at those other stages or in the impact of their own work on that of others. They
suVer from a silo mentality that damages the overall maintenance of eVective immigration control as well
as the interests of the aVected individuals. When IAS has visited ECOs at Post we have found them openly
to express lack of concern that a decision we have just observed will be overturned if appealed. It appears
to be a common belief amongst many ECOs that the appeal process, run by lawyers and judges who are
ignorant of local conditions, regularly overturns “good” decisions. ECOs feel no engagement with the
appeals process and fail to take advantage of the feedback opportunities and learning opportunities that
appeal determinations oVer.

4.5 This isolation from rest of the process—and corresponding insulation from the consequences of
decisions to applicants and the public purse—also generates unwillingness to review decisions or to
negotiate. Some Posts are relatively accessible and it is possible to telephone, fax or email and receive a reply.
Other Posts appear impervious to communication, making it extremely diYcult to negotiate or to ask for a
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decision to be meaningfully reviewed. An expensive appeal then becomes necessary. This also applies to the
Immigration and Nationality Directorate, with which it is virtually impossible to communicate by any
means.

5. Appeals and Judicial Review

5.1 Appeals are essential. They ensure accountability for the decision makers, which is otherwise sadly
lacking (see the Independent Monitor’s criticisms of the Entry Clearance Manager review process:
paragraph 128 of 2004 report). Without this accountability, and the so far overlooked opportunities for
feedback, improvements in quality will be all but impossible. Granting eVective impunity to decision makers
who already have serious problems with making legally sound decisions will not help to improve matters.

5.2 This is equally true for entry clearance and for in-country variation appeals. The worst aVected
countries will be those with the high refusal rates, such as Uganda, Ghana and Jamaica. It is the experience
of IAS that many work permit visa refusals are simply incorrect and are overturned on appeal, as are
working holiday maker refusals and student refusals. These appeals will be abolished under proposals in the
Bill currently before Parliament. Judicial Review would be the only available remedy, but it is expensive,
unwieldy and, where it is pursued (by the rich, not the poor), it will be a significant drain on the public purse.

5.3 If appeals are to be abolished or restricted it is imperative that the appeal success rate is substantially
diminished and appropriate replacement supervisory mechanisms put in place. It is clear that ECM reviews
and the Independent Monitor have not been eVective thus far.

6. Proposals

6.1 There is no obvious long term strategy behind UK immigration control, only responses to events
which entail the hasty adaptation of existing institutions and structures. The current panoply of
disconnected structures is palpably unsuitable for modern immigration control needs and requires
wholesale review.

6.2 Structural changes are needed. IAS proposes that the immigration operation is unified and integrated.
Specific ways in which this could be achieved are:

(a) Utilising a common file reference system so that, even if information technology systems
cannot directly interface with each other, it is possible to track what has happened to a
particular applicant.

(b) Creation of an independent decision-making body for all immigration and asylum decisions.

(c) Reinforcement of the Independent Monitor’s powers and resources to enable the Monitor to
become equivalent to the Quality Initiative currently being undertaken by UNHCR in relation
to asylum caseworking decisions, whereby decisions and interviews are continuously sampled,
trends identified, feedback and training is provided and regular reports are prepared.

(d) Creation of vertical teams between the diVerent bodies responsible for diVerent parts of the
process, based on nationalities. An entry clearance Post would liaise with a specific team of
Immigration OYcers, IND caseworkers, Home OYce Presenting OYcers and Work Permit
(UK) staV, for example. This would enable better communication, more potential for
feedback, more case ownership and responsibility for ultimate outcomes and would still enable
horizontal opportunities for spread of best practice within, for example, the Immigration
Service. The New Asylum Model currently being pursued by the Home OYce could provide
an instructive model.

(e) Imposition of embarkation controls in order to allow tracking of overstaying, coupled with a
system for informing applicants that breach of conditions will lead to probable refusals in
future.

6.3 The quality of decisions also needs drastic improvements. IAS proposes the following concrete steps:

(a) Use of objective criteria in decision making and removal of subjective judgments on “intention
to return” and “intention to live together”. Objective criteria could include income, savings,
financial sponsorship, existence of a UK sponsor, past personal immigration history,
acceptance onto a course of study at the existing approved list of educational providers and
so on. IAS hopes that the points based scheme on which the Home OYce is currently working
will follow this approach.

(b) Front loading of resources into initial decision making. ECOs should be encouraged to take
the extra steps to achieve better decisions, such as contacting a UK sponsor if one is named
or telephoning to confirm that a funeral or wedding is scheduled to take place on the date
claimed. It would reduce the number of unnecessary appeals and save considerable public
expenditure later on. Personal targets for ECOs would need to be amended to include factors
such as the number of appeals allowed against their decisions.
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(c) Stronger monitoring role for ECMs. ECMs should be made accountable for the quality of
decisions made by their staV. Attempting to improve initial training at the Apollo House
training suite is pointless if there is no suitable on-going training and supervision at Post.

(d) A service mentality needs to be ingrained and enforced at UKvisas and at IND. Work Permits
(UK) and some Posts are very good in this respect and genuinely see their role as facilitating
valid applications. There is considerable scope for more eVective sharing of best practice. The
use of courier services in various countries appears to be a significant step in the right direction
in this respect.

(e) A programme to monitor and manage expectations of ECOs and also of applicants to enable
the latter in particular to know what information and actual documentation is required. The
current position is disingenuous: UKvisas and ECOs claim that documentary requirements are
clearly stated on the website and application forms. In fact, for example in Islamabad, Accra
and Dhaka, far more documentation is required in practice if a visa is to be granted. Universal
practice needs to be imposed or country variations must be recognised and managed. The
current position is chaotic and encourages unfairness.

6.4 Appeals are essential if quality is to be maintained or improved. Removing what little accountability
there is would make improvements impossible and remove a useful source of feedback (albeit one that seems
rarely used at present).

6.5 Work Permits (UK) should not be abolished. It is one of the parts of the process that actually works
Decisions are made on transparent criteria, there is a genuine service mentality and applicants have an
opportunity to address any concerns. These are not features that characterise the decision making at a
number of major entry clearance Posts.

6.6 Lastly, access to good quality legal advice is enormously helpful to an applicant, whether the
applicant is in the UK or abroad. Legal advice enables genuine applicants to present their applications in
the best possible light and makes the job of the immigration decision maker far easier. It discourages
unmeritorious applications, as a reputable adviser will inform a client that the prospects of success are low
or non-existent where appropriate. IAS has an oYce in Syhlet, Bangladesh which was opened to try to assist
IAS clients in getting their applications right first time, obviating the need for lengthy appeals. The project
has been enormously successful and IAS recently opened another oYce in Lahore, Pakistan. If funding
allows we have plans for a number of other small oYces around the world, which we believe would help to
improve the quality of decision making and reduce the refusal rates. It is a view with which the Independent
Monitor agreed in the 2004 report:

“I recommended that IAS be given all possible support in developing these projects abroad: the
National Audit OYce findings about the diYculties that applicants have in understanding visa
requirements from written materials, along with the non-specific position that UKvisas take on
documentation make individual advice all the more necessary. I also believe that it would assist in
reducing the use of forged documentation: applicants who are told that this will not assist by a
source clearly on their side are more likely to take note.” (paragraph 127)

2 December 2005

17. Memorandum submitted by the Immigration and Nationality Directorate (IND), Home OYce

Introduction

IND, the Department for Constitutional AVairs (DCA) and UKvisas welcome this inquiry into the policy
and practice of immigration control. The Government’s aim is that “migration is managed to benefit the
UK while preventing abuse of the immigration laws and asylum system”. (Home OYce Strategic Plan
2004–08). More details of the strategic direction for IND and UKvisas was set out in “Controlling our
borders: making migration work for Britain”, the five year plan for asylum and immigration, which was
published on 7 February 2005. The Asylum and Immigration High Level Delivery Plan 2005–06 to 2008–09,
which covers IND, DCA and UKvisas, is attached [not printed]. Information as particularly requested for
the informal session with oYcials on 6 December follows. It will be supplemented by further material to
address all issues identified to be covered in the inquiry and in the light of the points raised on 6 December.

1. General

What is the immigration control?

2. Under the Immigration Act 1971 the Secretary of State can regulate the entry to and stay in the UK
of foreign nationals through Immigration Rules. The Rules are made under section 3(2) of the Act and are
the statement of practice as laid before Parliament to regulate the entry to and stay of people, subject to
immigration control, in the UK. They cover visits, study, work, family reunion, asylum, appeal rights, and
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removal and deportation. The Rules were last consolidated in May 1994 (HC 395) and have undergone 41
changes since then. There are many and various routes by which a non-EEA national can come to the UK—
currently more than 85 diVerent routes of entry (excluding family provisions for spouses, common law and
civil partners, and other dependants etc). Most are provided within the Rules however there are also a
number of immigration policy concessions (about 27%) which include both published concessions and
unpublished concessionary arrangements.

3. The Rules set out the requirements which have to be satisfied in order to be granted leave to enter or
remain; and also the conditions which are to be attached to the leave, such as whether or not the migrant
may work and that they should maintain and accommodate themselves without recourse to public funds;
and whether or not they need to register with the police. The Rules are administered by Entry Clearance
OYcers abroad; immigration oYcers at ports of entry; and IND caseworkers in the UK.

4. Under separate statutory provisions it is an oVence eg to enter or stay in the UK without leave; to work
in breach of conditions; to facilitate immigration oVences. Such oVences may be investigated by the police
or by immigration oYcers. Annex A summarises immigration oVences and immigration oYcer powers.
Additionally, the Secretary of State can refuse leave to enter or remain, or exclude or deport from the UK,
anyone whose presence here would not be conducive to the public good. Policy on the exercise of these
powers was clarified following a consultation in the summer 2005.

How is the immigration control exercised?

5. The immigration control is exercised pre-entry, on-entry and after-entry. We need to ensure that the
Immigration Rules are framed to allow into the country those migrants who bring benefits to the UK, or
who have a humanitarian case for being here, at the same time as avoiding loopholes and scope for abuse.
We need also to ensure that the Rules are administered consistently, eVectively and fairly. Increasingly our
emphasis is on exporting our borders; ensuring that the control is exercised before people reach ports of
entry. Better use of intelligence and technology supports a risk-based, targeted approach. Genuine travellers
and migrants should be provided with an excellent service but abuse of the system should be tackled
rigorously.

6. The Race Relations (Amendment) Act 2000 outlawed racial discrimination by public authorities,
including the police and immigration authorities. It was therefore a major step forward in the fight against
discrimination. There is a limited exemption for immigration functions. Operating immigration controls
inevitably involves diVerential treatment on the basis of nationality and, less frequently, ethnic or national
origin. For example: visa regimes on certain countries; free movement rights for European Union citizens;
and immigration rules giving preferential treatment to Commonwealth citizens.

7. Section 19D of the Race Relations Act 1976, as inserted by the Race Relations (Amendment) Act 2000,
provides that discrimination on the basis of nationality of national or ethnic origin is not unlawful if it is
required by immigration legislation, or if it is expressly authorised by Ministers, who are accountable to
Parliament. Section 19D is limited in its scope. It is needed because of the tough nature of the Race Relations
(Amendment) Act. It is not a blank cheque to discriminate. Each case is considered on its merits, and it
allows IND to focus its resources in a logical way, and to operate an intelligence-led immigration control.
There is a statutory Race Monitor, who reports to Parliament on the operation of these authorisations. So
there are safeguards on the operation of this limited power.

8. Existing authorisations allow the Immigration Service to prioritise arriving passengers for
examination on the basis of nationality and prioritise asylum claims for consideration on the same basis.

9. The Home OYce is subject to the general duty to promote good race relations. The duty to promote
has three features:

— A general duty on all specified public authorities to have due regard to the need to eliminate
unlawful racial discrimination and promote good relations between persons of diVerent racial
groups (an additional requirement to promote equality of opportunity does not apply to
immigration and nationality functions).

— Specific duties imposed by the Race Relations Act 1976 (Statutory Duties) Order 2001 on public
authorities subject to the general duty to promote to ensure their better performance under the
general duty, including the publication of a Race Equality Scheme.

— Commission for Racial Equality Codes of Practice to provide guidance to public authorities on
how to fulfil their general and specific duties.

10. The IND Associate Race Equality Scheme, first published in May 2002 and revised in May 2005 in
compliance with the Race Relations Act 1976 (Statutory Duties) Order 2001, sets out (together with the
Overarching Home OYce Race Equality Scheme) how IND will discharge its general duties under the Race
Relations Act. As policy makers and service providers, IND is required to ensure that representatives of
ethnic minority communities are consulted, that account is taken of the potential impact of policies on ethnic
minorities, that the actual impact of policies and services is monitored and remedial action taken where
necessary to address any unexpected or unwarranted disparities.
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Pre-entry control

11. Entry Clearance OYcers (ECOs) overseas are legally empowered to make decisions on applications
through application of the Immigration Rules. A visa (or entry clearance required by non-visa nationals)
confers right of entry to the UK. A list of countries subject to visa requirements is attached. (Annex B). From
November 2005 all non-visa nationals coming for more than six months need entry clearance for the purpose
for which they are coming.

12. The Immigration Rules include criteria which can be measured objectively eg adequate funds,
evidence of marriage or of certain qualifications, and others involving judgements on an applicant’s
intentions eg to study or to leave the UK after a visit. The standard of proof is the balance of probabilities.
Making judgements on intentions on the balance of probabilities is hard, requiring the ECO to set the
credibility of an applicant’s stated position against their whole circumstances, and involving a degree of
subjectivity. The new points based system (see para 85) will introduce more objective criteria, although it
will retain the ability to test the credibility of applicants.

13. Many applications are straightforward and ECOs are able to identify them clearly as qualifying or
not. Many are regular travellers. Subject to risk assessment and certain security checks, most such
applications are decided on the papers and applicants are not seen in person. Applicants are usually
interviewed only where a decision cannot be made on the papers. The selective use of interviewing and other
measures to streamline the visa operation, including applications on line and outsourcing some non-
decision-making parts of the application process helps ECOs to focus on high-risk applications, maintaining
a tight control, and to meet the target (unmatched by our competitors) of processing 90% of straightforward
non-settlement applications within 24 hours.

14. Refusal rates are rising: 10% in 2001–02; 12.9% in 2002–03; 15.2% in 2003–04; 19% in 2004–05. We
believe this reflects the control we need to deliver, to counter increasing abuse within rising numbers of
applications, including from people posing as genuine travellers who then claim asylum after entry in the
UK, from organised crime and people smugglers, and from aspiring migrants who are otherwise unable to
qualify for entry.

15. We also issue more visas then ever before: two million customers (81% of all applicants) got the visa
they wanted in 2004–05.

e-Borders

16. e-Borders is a cross-cutting initiative, co-ordinated by the Home OYce Immigration & Nationality
Directorate in partnership with the key border control, law enforcement and intelligence agencies: Police
Service, Intelligence Agencies, HM Revenue and Customs and UKvisas. These agencies are working
together to create a fully co-ordinated border control system fit for the 21st century.

17. e-Borders is a long term programme that involves a family of projects. The aim of the programme
and its projects is to address existing and future challenges that face border control agencies:

— The predicted increase in arrivals to the UK.

— Increased pressure on the Primary Arrivals Control.

— The need to secure the land, sea and air borders.

— The need to facilitate the arrival of legitimate passengers.

— The threat from organised crime and terrorism.

18. e-Borders will transform UK border control through the use of an advance passenger information
processing system and will adopt a proactive intelligence led approach in response to challenges.

19. e-Borders will support higher national security whilst providing the ability to speed up the
immigration control process for the increasing number of legitimate passengers travelling into the United
Kingdom. The Immigration Service recognises that this flexibility will be much valued by the travel and
tourism industry.

20. e-Borders seeks to achieve the following:

— A service for data collection and analysis will be established. This will collect data from the travel
industry (air, sea and rail carriers) on all passengers intending to travel to or from the UK.

— The risks presented by passengers entering and leaving the United Kingdom will be assessed.

— e-Borders will seek to export the UK border by establishing an Authority to Carry (ATC) scheme.
This will allow the UK Government to grant or refuse a carrier the authority to carry individual
passengers to the UK.
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— e-Borders will identify persons of interest to the authorities prior to their arrival in the UK on an
inbound journey and prior to their departure from the UK on an outbound journey. This
information will be passed as “alerts” to the relevant border control agency, which will determine
the appropriate intervention.

— e-Borders will support the movement of passengers to, from and through the controls, expediting
the clearance of legitimate travellers and the interception of others.

Project Semaphore

21. Project Semaphore is a £15 million pilot scheme that will be used to test elements of e-Borders. The
lessons learned during Project Semaphore will inform the design of e-Borders and will de-risk the
programme.

22. Project Semaphore will:

— Capture inbound and some outbound passenger information on selected routes.

— Provide a risk-based assessment of those passengers.

— Provide a joined-up border protection capability and new opportunities for the legal sharing of
information and intelligence.

23. A Joint Border Operation Centre (JBOC) has been established which operates 24 hours a day seven
days a week and is staVed by representatives from the key partner agencies. The JBOC analyses collected
data and disseminates information and alerts to border control agencies at ports.

On entry

24. There are 43 ports of entry staVed by immigration oYcers. The main purpose of Border Control is
to control immigration into the UK at ports of entry. We do this by:

— Identifying and denying admission to those seeking to enter in breach of the Immigration Rules.

— Using preventative measures, including intelligence, to disrupt the eVorts of those who seek to
evade the Immigration Control.

— Removing those in breach of Immigration Rules.

— Target for prosecution those who seek to profit from abuse of the law.

— Minimising the distribution to legitimate travellers.

25. In 2004 there were over 97 million international arrivals in the UK, a 7% increase over 2003, of whom
12 million were non-EEA passengers, a 1% fall on 2003. Passengers refused entry at port and subsequently
removed from the UK decreased from 37,825 in 2003 to 31,545 in 2004.

26. As part of the strategy to export our borders, UK immigration controls, known as juxtaposed
controls, already operate in France at Calais, Boulogne and Dunkerque ferry ports, the Eurotunnel terminal
at Coquelles and the Eurostar stations of Brussels, Paris, Lille and Calais Frethun. Deployment of new
detection technology (NDT) in Calais, Coquelles, Ostend, Zeebrugge and Vlissingen has been eVected to
deter and detect clandestine entry, ie those concealed in vehicles. The Airline Liaison OYcer (ALO)
Network, comprising of chief immigration oYcers operating at key locations across the world are specially
selected and trained to oVer advice, training and expertise to airlines aim to prevent and disrupt the carriage
of inadequately documented arrivals (IDAs) to the United Kingdom.

After-entry

27. The immigration control is exercised after entry in respect of those who wish to vary their leave to
enter or remain in the UK, or to seek indefinite leave to remain (settlement). There was a 21% decrease in
the number of after-entry decisions in 2004. The number of decisions on applications to vary conditions of
leave fell from 485,860 in 2003 to 384,890 in 2004 (including settlement but excluding asylum cases and
dependants of principal applicants). Main categories showing the largest decreases were: students (18%);
settlement (33%); work permit holders (24%) and business (32%). Of the total number of decisions in 2004,
75% were grants of an extension, 17% were grants of settlement, and 8% were refusals. Student cases were
the largest group, accounting for 41% of the total number of decisions.

28. Managed Migration caseworkers have to assess applications against the criteria in the Immigration
Rules. Steps have been taken to improve the robustness of the after-entry control as part of the Managed
Migration review (also picked up in para 75 below). We have made good progress in reducing abuse of the
student, marriage and employment routes. Work on validating colleges, to support the Education and
Training Providers register has reduced fraudulent student applications. Certificates of approval for
marriage, and closer working between IND and the registrars has substantially reduced false marriages for
immigration purposes. Reports from registrars of suspicious marriages have dropped from 3,740 in 2004 to
less than 200 since February 2005. More applicants for leave on the basis of marriage are being interviewed
to test the genuineness of their claim. The Immigration Rules have been tightened to restrict in-country
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switching into work permit employment; and we have increased compliance and validation activity.
Intelligence units have been set up specifically to support Managed Migration work, and they are to be
expanded to undertake forgery checking. There is continuous monitoring of the trends in managed
migration routes to assess the impact of changes to the system. The overall refusal rate rose from 6.8% to
8.4% between 2003 and 2004.

29. When refused, an applicant must leave the country unless they exercise a right of appeal. In 2004,
8,870 non-asylum appeals were determined. 2,575 were allowed, 6,060 were dismissed and 235 were
withdrawn.

30. A migrant who has been refused and whose appeal has been dismissed must leave the country. If not,
enforcement action can be taken against them. They must also comply with the conditions attached to their
leave. In 2004, a total of 50,780 people had enforcement action initiated against them. Of these, 72% had
illegal entry initiated against them, 25% had administrative removal initiated against them and 3% were
served with deportation orders. Principal asylum applicants accounted for 29,320 (58%) of people against
whom enforcement action was initiated, and dependants of asylum seekers made up a further 5,330 (10%)
of cases. The remaining 16,130 (32%) enforcement notices were served against people who had not
claimed asylum.

31. The role of IND Intelligence Service (INDIS) is to tackle abuse of the asylum and immigration
systems. Its overall aim is to identify, prioritise and monitor threats to the immigration control, and to
facilitate targeted action to counter abuse through the development and timely use of intelligence. It is
involved across a broad range of activities, driving change enabling IND to become fully compliant with
the National Intelligence Model (NIM), and developing joint working initiatives across law enforcement to
tackle organised immigration crime. To support this process, INDIS provides regular, timely and targeted
intelligence and strategic assessments to senior managers across IND.

32. The National Document Fraud Unit is also part of INDIS. It has an international reputation as a
centre of excellence in document examination and countering document abuse. It plays a vital role not only
within IND, but more widely across UK law enforcement, with EU partners and beyond.

Functions and structure of IND and its agencies, including physical division between Croydon, SheYeld and
Liverpool

33. The IND organisation chart is attached [not printed]. Managed Migration was created as a separate
directorate in 2003 and handles over one million applications per year for work permits; extensions to stay
(eg for work or to study); settlement and nationality. Many of our services are charged for and last year
generated £170 million in income.

34. Managed Migration is based in Croydon (1,100 staV), SheYeld (1,200 staV) and Liverpool (500 staV).
In line with Lyons recommendations we are moving work north, while avoiding redundancies or transfer
costs. This started with the set up of caseworking units in SheYeld in 2003, where we grew from 250 staV
to our current numbers. We are currently transferring 150 staV from asylum casework in Liverpool and plan
to recruit a further 300 over the next few months to replace churn in Croydon, cope with current staYng
shortages and handle new requirements.

35. Managed Migration has an extensive change programme, which has been communicated to and
discussed with staV at all levels, both in its design and its implementation. We aim to get the best possible
balance between eVective immigration control, delivering good customer service and achieving value for
money. We can only achieve this if we develop our talent and if we do all of this we will build our reputation
as a highly regarded public service organisation.

Functions and structure of UKvisas

36. UKvisas is a joint FCO and Home OYce department answerable to both the Foreign and Home
Secretaries. It reports quarterly to a Joint Ministerial Committee, comprising the Home OYce Minister for
Immigration and the FCO Minister for Entry Clearance. Visas and other entry clearance applications are
processed by ECOs in over 160 overseas posts. The visa operation is largely self-funding through the visa
fee. UKvisas has over 2000 staV of whom around 180 work in London and the remainder overseas: 864
overseas staV are UK based, and the remainder are locally engaged nationals, usually of the host country.
UKvisas’ core aims are:

(a) to be the overseas arm of an integrated border control delivering the five year plan/PSA targets;

(b) to balance eVective control/good service delivery;

(c) to support the fight against organised crime and terrorism; and

(d) to modernise its operation further.
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37. UKvisas’ headquarters is being restructured to focus on its key challenges: Change Design and
Management, Entry Clearance Quality, IT Strategy, Biometrics, Resources and Stakeholder Engagement.
Six Directors of Visa Services (DVSs) based overseas (in Islamabad, Beijing, New Delhi, Lagos, New York,
Istanbul) are responsible for delivering the operation in a particular region. Operations in posts are run by
Entry Clearance Managers, reporting to DVSs. A new network of Regional Operations Managers (ROMs)
will help DVSs deliver consistent performance across their regions.

Relationship between IND and UKvisas, both in ensuring consistency and sharing information

38. UKvisas is fully integrated into IND decision-making structures from the Ministerial Strategy Board
downwards, including the Senior Executive Group (SEG) and Tasking and Co-ordination Groups. It is fully
engaged in IND policy development at all levels.

39. Working with IND Intelligence Service, UKvisas has set up risk assessment units to support
intelligence-led decision-making and works closely with IND on after-entry control issues, identifying risk
of abuse from specific nationalities across the control. There are some random checks on visa applicants’
returns. We are piloting a scheme with the education sector on identifying student no-shows.

40. UKvisas is a partner in e-Borders and has seconded staV to Project Semaphore. Through Project
Semaphore, UKvisas will be able to capture movement data on visa holders and use this to provide feedback
to posts overseas on compliance with visa conditions.

41. Guidance to ECOs and to IND caseworkers is co-ordinated and signed oV at senior management
level. There is an IND Guidance Project in which UKvisas participates.

Relationship with other Government departments, local authorities, police, including ensuring consistency
between immigration policy and wider Government initiatives on poverty, development, social cohesion and
equality

42. IND has developed relationships with relevant Departments across Whitehall; with local authorities;
the police and other agencies to ensure consistency between immigration policy and wider Government
initiatives.

— IND is working closely with other Departments to develop a managed migration system which
will meet the UK’s needs.

— IND is working with HM Revenue and Customs, DTI, the Health and Safety Executive, DWP
and others in a Joint Workplace Enforcement Team to address employers who fail to meet their
legal responsibilities such as by employing illegal migrant workers.

— IND works closely with DfES and the education sector in the Joint Education taskforce, which is
looking at how the UK can increase education exports while maintaining a robust and self-
financing immigration control.

— IND also works closely with DfES on the training for ESOL teachers on new citizenship
requirements. The report of a pilot completed in March 2005 shows the ESOL teachers were
extremely satisfied or satisfied with the training they received. IND Social Policy Unit and The
National Institute of Adult Continuing Education agreed a further 900 teachers can be trained.
Expenditure on ESOL courses is met by DfES through the Learning and Skills Council.

— IND works closely with ODPM on Neighbourhood Renewal issues and the two departments have
appointed a joint secondee to act as a link on asylum and refugee issues.

— The Gateway Protection Programme aims to bring up to 500 refugees in great need of protection
into participating local authorities, from refugee camps around the world. The refugees are
referred to Home OYce by the UN High Commission for Refugees, selected by Home OYce and
flown to the receiving local authorities. Participating local authorities are funded full costs for the
first year by Home OYce. So far, 120 refugees have been resettled in SheYeld, 81 in Bolton and
23 in Bury. Bolton are due to accept 64 more refugees in January. Hull and Rochdale will also
resettle caseloads in the next few months. The Home OYce is looking to increase the numbers of
refugees accepted, by encouraging more local authorities to participate.

— Four Sunrise (Strategic Upgrade of National Refugee Integration Services) pilot projects,
launched October 2005, aim to help 1,200 refugees over 27 months by providing new refugees with
support from an allocated caseworker, who will help manage their transition from asylum seeker
to refugee and help their early integration into life in the UK. The projects will aim to assist with
the smooth integration of refugees, breaking down barriers between communities and promoting
refugees within the host community. It seeks to derive benefits including employability of refugees
to achieve their potential and contribute to the economy and community; to reduce pressure on
public services particularly statutory homelessness provisions; to provide a balanced outcome of
applicants processed through the New Asylum Model; and to contribute towards community
cohesion.
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— The Time Together Project, run by the national charity TimeBank, will pair volunteer mentors
with refugees, for five hours a month, to help them achieve their goals in education and
employment and to integrate with the communities in which they live. They aim to assist 2,550
refugees across the lifetime of the projects. Time Together will run for three years and over the
project’s lifetime 24 separate schemes will be established in cities across the country (The Time
Together Project and Sunrise Pilots are key aspects of Integration Matters, the national refugee
integration strategy launched in March 2005 (Add Source: HO Press Release 144/05, 3 October
2005))

43. The High Level Delivery Plan sets out a stakeholder engagement strategy. Amongst others UKvisas
runs a user panel for key stakeholders. A list of organisations and the minutes of previous meetings are
available on the user panel homepage, which can be found at www.ukvisas.gov.uk.

44. IND and UKvisas are committed to further developing active engagement with MPs. Key initiatives
focus on MPs, their constituency staV and the constituency audience. We held an open forum for MPs at
the House on 22 November, and are currently running regional training sessions for MPs’ constituency staV.
Since 2003 we have also organised 17 constituency roadshows to which MPs have invited constituents,
organisations and groups with an interest in visas.

45. We also have regular and wide-ranging contacts with faith groups and with the voluntary and
community sector, including on both policy and service delivery issues. Eg we work closely with the
Ahmadiyya community each year on visa arrangements for their annual convention, and we were able to
support the successful World Youth Congress in Scotland in July 2005.

2. Quality of Initial Decisions

46. We recognise that there are decision quality issues to address. The aim is more consistency across the
diverse overseas network and between UKvisas and Managed Migration. We have embarked on work to
address these issues. A key component of UKvisas headquarters’ restructuring has been the combination
of existing policy, operational and control strengthening teams into a single entry clearance quality team,
where decision quality plays the central role.

47. UKvisas draws its staV from both parent departments, selecting on the basis of a competence based
system requiring applicants to provide evidence that they are able to meet the requirements of the job. There
is a comprehensive structure of support for ECO decision making:

Training

— FCO ECOs with no previous entry clearance are given three weeks initial training followed by
mentoring. Immigration OYcers (IOs), who have already been applying the Immigration Rules at
ports of entry, undertake an ECO conversion course. The larger visa issuing Posts include
mentoring and other support for new ECOs and in-house training programmes.

— We have recently enhanced training on decision making for ECOs and expanded Entry Clearance
Manager (ECM) induction training, with a greater emphasis on management, including quality
control and assurance.

— ECOs are line managed by ECMs who set and monitor objectives and are responsible for
operational performance and quality control. They sample daily a percentage of all visa issues;
they review non-appealable visa refusals within 24 hours; and all appealable refusals following
receipt of an appeal. ECMs are available to discuss on-balance decisions with ECOs before a final
decision is made.

— To provide further support for Directors of Visa Services and their ECMs, we are putting in place
a network of overseas Regional Operations Managers. They will play a key role in delivering
decision quality and consistency to medium and smaller posts. Their remit will include the
dissemination of Best Practice in specific regions, the delivery of local and regional training, and
the promotion of good management practice.

— We will also provide more resources to give more time for decisions to be reviewed and quality-
controlled by ECMs. The 2005 visa fee increase will resource extra staV to improve the quality of
decision-making. We estimate each large post will need at least one extra ECM, to deliver an
improved range of decision quality tools.

Risk Assessment

— This is part of UKvisas core business and crucial to a strong control. Working with IND’s
Intelligence Service, we are staYng high risk and high volume overseas Posts with Risk Assessment
Units (RAUs) to enhance our risk management capability, leading to better quality decision-
making. Risk Assessment OYcers (RAOs) pass risk-assessed information on applications to
ECOs. They identify applications that present a potentially higher risk and subject these to extra
checks. RAUs also examine decision making processes to ensure that these are as eVective as
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possible. New resources to help detect forgery are being provided. UKvisas is also enhancing its
databases. The Central Reference System provides information on all applications and is available
to Home OYce staV and e-Borders.

— We are expanding our risk assessment unit network. Our PSA target is that by 2005–06, 60% of
applications will be dealt with in posts which have RAUs or Visa Assessment Teams (smaller-scale
RAUs), by 2006–07, 70%, and by 2007–08, 75%.

Best practice reviews

— We carry out a programme of Operational Reviews, which include an assessment of the quality of
decision making of a sample of visa applications. Assessments are carried out by looking at
previously resolved applications and by observation and discussions with ECOs during the
decision making process.

The Independent Monitor (IM)

— The Independent Monitor for decisions not attracting the right of appeal is government funded
but wholly independent. She analyses a sample of non-appealable decisions from Posts and makes
an annual report to Parliament with recommendations on improving decision quality. UKvisas
welcome her annual reports as a useful tool for improving quality, although not all the
recommendations are endorsed by Ministers. In line with our work on improving decision-making
quality, we are changing significantly the IM’s role. The IM will make regular reports to
Parliament closer to real time, rather than (as at present) through a long annual report, enabling
us to be able to respond more quickly to issues identified in these reports.

Recruitment, training, assessment, supervision and accountability of entry clearance oYcers and caseworkers

48. The Memorandum of Understanding (MoU) which established UKvisas states that staV must be
selected in line with the procedures of their parent department. It also states that UKvisas staV should be
provided by each department on a 50/50 basis. StaV from both departments are selected using a competence
based system, which requires applicants to provide evidence that they are able to meet the requirements of
the job as specified by UKvisas. HO staV are selected by means of an interview, while FCO staV are selected
on the basis of paper applications. UKvisas plays an active part in both selection procedures.

49. IND took the decision recently to reinstate qualifications requirements for its staV because of
feedback that recent campaigns had not delivered candidates with suYcient drafting skills and ability to
consider complex policy and immigration rules. It was therefore decided that we should use qualifications
and test these specific competencies at interview. This is in line with advice from the Commissioners. Human
Resources Directorate (HR) involved operational directorates in the selection process so that we could
match their requirements as closely as possible.

Accessibility and helpfulness of entry clearance oYcers and caseworkers, especially by telephone, for both
applicants and advisers

50. Visa Correspondence Section of UKvisas handles calls and letters from MPs and advisors within the
UK, and general enquiries from potential applicants globally. Data Protection legislation prevents the
Section from discussing details of specific applications over the telephone and callers are asked to write to
in with enquiries. Between January and October 2005, the Section received 18,302 letters. Applicants abroad
are referred to the relevant post. There are deadlines for responding to correspondence (10 working days to
reply to the Minister; 15 to reply direct to Members and 20 days to all others). In addition, a public caller
section answers telephone enquiries and, over the last three months, 5,691 calls have been received.

51. UKvisas website, www.ukvisas.gov.uk is the primary gateway for information about the visa
application process, receiving around 500,000 visits per month. UKvisas recently won the e-Government
National ICT (“Information Communications Technologies”) Innovator 2005 award for its website at the
National DTI e-Commerce Awards ceremony. Overseas posts also have local-language web pages. UKvisas
also publishes a series of information booklets.

52. All overseas posts handle enquiries, either through the visa section or outsourcing partners. Physical
accessibility to a visa post depends largely on the security situation. Posts also provide information leaflets,
information letters updated to reflect procedural changes and notices in visa oYces. Posts monitor outsource
partners’ staV enquiry training programmes. Any enquiries that the outsource partner cannot handle are
referred to the post’s telephone advice section.

53. We are determined to improve the experience our customers receive in transacting with Managed
Migration. A Customer Service Director was appointed from the banking sector at the beginning of the year
to lead this work.
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54. Since the implementation of charging in Managed Migration, service standards have improved in all
areas. For general applications we are turning round 63% applications in less than four weeks. 74 % of work
permits are cleared in one week and 55% of nationality applications are cleared in less than three months.
These are a step change in previous performance but many still need to improve substantially.

55. In most areas, work is up to date, with no backlogs. The main exceptions are in Nationality; European
Community Association Agreements (ECAA) work and Exceptional Leave to Remain (ELR) to Indefinite
Leave to Remain (ILR)—these cases are asylum applicants who were given exceptional leave to remain
during late 1990s and early 2000s, and can now apply for indefinite leave to remain.

56. Nationality received a large surge in applications in advance of the Life in the UK tests (required from
1st November). We anticipate a subsequent large drop in applications and are currently assessing the size
of this backlog and time it will take to clear. ECAA work was suspended for a number of months in 2004
while we confirmed the policies. We aim to clear this work by the end of 2006. Straightforward ELR to ILR
work will be cleared by June 2006.

57. We are about to undertake customer research to identify external measures of customer satisfaction
and to understand better what applicants need at each stage of the process.

58. We will answer over 2 million calls this year with a range of routine and complex requests for
information at our call centres, based in Croydon, SheYeld and Liverpool. We plan to undertake substantial
work on our website and our call centre operations.

59. The Public Enquiry OYce in Croydon has made big strides in the past year in improving customer
service. 90% of PEO customers are seen by appointment. Callers are no longer subject to queuing for many
hours outside Lunar House. The PEO is expecting to see 115,000 callers this year generating income of
£47 million.

Quality of decisions

60. As a result of the Sutton enquiries in 2004 (Investigation into Guidance on the Handling of European
Community Association Agreement Applications, 25 March 2004; Inquiry into Handling of ECAA
Applications from Bulgaria and Romania 17 June 2004) we have strengthened management of quality, have
improved procedures for developing and disseminating guidance and have established quality managers
across the business. We have recently established consistent quality measures across Managed Migration.

Streamlining ways of dealing with applications and tracking them through the system

61. A top priority has been to streamline the visa-issuing process. Most posts now oVer a variety of
methods of applying for a visa without visiting the post. These include applying by post, by courier, through
travel agents or by using a drop-box system. Some have introduced “business express” arrangements for
business travellers, and have worked with airlines to provide express services for frequent passengers. The
facility to apply online (e-applications) is now available in nearly 30 countries, including North America,
Australia, Hong Kong, Jamaica and New Zealand. In 2004–05, 75% of all applications in the USA were
submitted and paid for electronically. The system allows applicants to apply on-line and to submit
supporting documents by post or courier.

62. Our aim is to ensure that only those we need to interview should have to visit visa sections. We piloted
outsourcing the administrative part of the application process in India, working with a commercial partner.
StaV at regional outsourced visa-application centres are able to take care of routine administrative work
such as data entry, collecting fees and checking that application forms are correctly completed. Decisions
remain with the ECO. We thus make the process easier and our visa sections more eYcient. Outsourcing
brings real benefits for staV, ensuring many routine tasks can be done outside, leaving ECOs more time for
considering applications. The elimination of queues at Embassies is good for security too. Feedback from
customers, who are often able to visit an oYce in their region rather than having to travel long distances,
has been very positive.

63. We are reviewing the range of management information particularly on quality of decision making,
to include an evidence base for applications, appeals and abuse, age/gender data and outcomes at diVerent
posts. Some cohorts of cases are then followed through to check outcomes in-country. There is scope to
develop more eVective end-to-end management of cases from visa issuing to in-country control, although
the majority of those issued with visas will not come into contact with Managed Migration. Similarly we
are looking at some high-risk casework where we can develop a more joined up approach between Managed
Migration and enforcement, with Managed Migration caseworkers in some cases issuing enforcement
notices to streamline handling. This work will be developed into the business as part of implementing the
Points Based System, and new operating models to deliver IND 2010 (see the High Level Delivery Plan).
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3. Policy

Biometrics: Visa policy

64. The Five Year Strategy requires the collection of biometric identifiers (face and fingerprint) from visa
applicants by 2008. This will enable any future encounter with an applicant (for example an asylum
claimant) to be linked back to his original visa application and identity.

65. In order to meet this deadline, we have already successfully run pilots in which visa applicants in Sri
Lanka and seven East African countries are fingerprinted. Vietnam, the Democratic Republic of the Congo
and the Netherlands have also recently been added to the pilot scheme.

EU Regulation

66. Technical diYculties have meant that the Proposal for a Council Regulation amending Regulation
(EC) No 1692/95, laying down a uniform format for visas, cannot be adopted. The Regulation required
participating member states to store on a chip a facial biometric and (at a later date) fingerprint biometrics
in the visa (the decentralised solution). However there are clear advantages in combating fraud and
improving the security of the visa from collecting biometrics and the UK (as is the rest of the EU) will collect
biometrics from visa applicants for storage in a database (the centralised solution).

Global rollout of biometric visas

67. The European Union is committed to rolling out biometric collection for all Schengen visa applicants.
This is a measure linked to the implementation of the common Visa Information System. Due to the
problems encountered with Regulation no 1692/95, EU member states that are participating in the Visa
Information System (VIS) will collect biometric data from visa applicants and store this on VIS. Checks can
be made against the biometric information stored on the database to verify the identity of the visa holder.

68. The current timelines are for the global rollout to begin in 2007 and to be completed within two years
but these are not binding on the UK.

69. The United Kingdom is not participating in the Visa Information System but we will set up a domestic
database in which to store the biometrics information of all our entry clearance applicants. We anticipate
beginning the global rollout of biometric collection from entry clearance applicants slightly before the EU’s
timescale and will complete it by early 2008.

The UK’s work with other EU member states

70. The French and Belgians collaborated in a successful biometric visa project (Biodev I) and they have
invited other Member States to participate in a follow up project, Biodev II. The principal aims of the project
are to trial closer consular co-operation, diVerent hardware and software solutions, and their technical
interoperability.

71. The UK has applied to participate in Biodev II. We feel the UK can gain useful experience in co-
operation with other Member States and our participation builds on UKvisas’ and IND’s work on closer
co-operation with European partners.

Fees

72. Many of Managed Migration’s services are charged for, on the principle that those who benefit from
them should meet the costs rather than the taxpayer. In April 2005 the headline leave to remain fee was
increased to £335 recovering full production and associated costs. A premium service is available for those
customers wishing to receive consideration of their application within 24 hours from the Public Enquiry
OYce at a cost to the applicant of £500. A diVerential rate was set for students applying by post of £250.
Demand has remained strong overall, exceeding forecast, with no evidence that the price of our fees has had
an eVect on overall demand.

Current leave to remain (LTR) fees:

Nationality—6 (1) All postal £200
Nationality—6 (2) All postal £200
Nationality—Registered Adults—All postal £120
Nationality—Registered Minors—All postal £200
Nationality—Renunciation—All postal £120

Right of Abode £120
LTR—premium £500
LTR—Postal students £250
LTR—Postal non-students £335
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LTR—Transfer of Conditions—premium £500
LTR—Transfer of Conditions—postal £160
Certificate of Approval—Postal £135
Adult Certificate of Identity £195
Child Certificate of Identity £115
Adult Conventional Travel Document £42
Child Conventional Travel Document £25
Work Permit Fee All postal £153
Sector Based Scheme Fee All postal £153
Immigration Employment Document Premium £500
Immigration Employment Document Postal £335
Highly Skilled Migrant Programme—All postal £315
Worker Registration Scheme—All postal £70
Seasonal Agricultural Workers Scheme—All postal £12

73. UKvisas gets no subsidy from the UK taxpayer and in line with Treasury guidelines, the full cost of
visas must be met from fees. In July 2005 fees were revised, to reflect actual costs, and rising costs in areas
like security.

Current visa fees:

Commonwealth Countries £30
Overseas Territories £30
Direct Airside Transit Visa £30

Single, Double and Multiple £50
Visit valid up to 6 months £50
Longer-term validity visit visa) £85
Visas for any other purpose £85
(includes student and employment) £85

Settlement £260
Marriage £260

74. In 20 countries, UKvisas have outsourced their operations. Where this service is available an extra
fee is charged direct to applicants. However, the availability of a local oYce, where previously some
applicants had to travel long distances, has reduced the overall cost for many applicants. Other new
initiatives include control-strengthening measures, implementing biometrics and additional data entry.
These work streams impact on costs and, as a result, on fees.

Managed Migration Review

75. On 27 April 2004 the Prime Minister launched a top to bottom review of managed migration routes,
to assess the extent to which they were subject to abuse, or otherwise open to improvement. He said:

“We will neither be Fortress Britain, nor will we be an open house. Where necessary we will tighten
the immigration system. Where there are abuses we will deal with them, so that public support for
the controlled migration that benefits Britain will be maintained.”

76. The top to bottom review identified and put in hand a number of measures to address issues within
the system. This included:

— reform of the marriage laws so that foreign nationals without legal status could not enter into sham
marriages in the UK in order to use this as grounds for staying here. These changes have already
had a positive impact on this area of abuse;

— changes were made to the rules on students so that people could not come as a visitor, avoiding
proper scrutiny before arrival, and then seek to switch to studies below degree level as a means
of staying here. Similar restrictions were applied to visitors or non-degree students switching to
employment;

— some 1,200 unaccredited colleges were checked by the Home OYce and around a quarter of these
were found not to be providing educational services (a number were shops or other addresses).
The DfES established a register of educational establishments and any application to study at an
establishment not on the register is now refused. We are looking with DfES at how the register
may be developed to make it more useful and robust;

— UKvisas set up risk assessment units in a number of posts overseas to improve the identification
of forged and fraudulent documents and intelligence-gathering;
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— the Commonwealth Working Holidaymaker scheme was amended to make clear that it is a
cultural exchange opportunity and not primarily a labour migration route; and

— the Sectors Based Scheme (SBS) and the Seasonal Agriculture Workers Scheme (SAWS) had their
quotas reduced to take account of EU enlargement in May 2004. Following review of the SBS the
hospitality quota was terminated in June 2005, taking account both of the large numbers of
Accession country nationals now working in the hospitality sector and evidence that the scheme
had been abused.

77. IND and UKvisas continue to keep the managed migration system under review, assessing trends and
keeping in touch with the front line, and take swift action where it is seen that there is a route which is open
to abuse.

78. The top to bottom analysis highlighted the very large number of schemes available and just how
diYcult it is for employers, migrants, administrators and the public to work out how the system works and
what is needed to qualify to come to the UK.

79. It highlighted also the diYculties caused by having two separate sets of consideration for labour
migration: a labour market assessment (by Work Permits (UK)) and an immigration check (by UKvisas
overseas or WP(UK) caseworkers in the UK). This can mean that a work permit is issued to an employer
but the worker is refused entry clearance or leave to remain, sometimes because they actually do not possess
the skills and work experience which the employment would require, or are pretending to be someone else.
At some posts overseas high levels of fraud and forgery are encountered and addressed by UKvisas.

80. Although there is evidence from a variety of sources of the benefits of migration, there is no evidence
readily available of the benefits or not of specific schemes within the system. They have not always been
designed to meet specific economic objectives and are not measured against them.

81. Accordingly, the managed migration review identified the case for designing a new managed
migration system for the UK for the 21st century, which was announced in the five year strategy in February.

82. The proposed Points Based System for routes to work, train or study in the UK is intended to make
the system more easily understood by users and the public; to make the system more robust against abuse
and to improve compliance; to improve processes and customer service; to provide more objective,
consistent decision-making procedures; and to deliver better targeting of migrants, to achieve improved
economic and social outcomes.

83. “Selected admission: making migration work for Britain”, a consultation document, was published on
19 July. The paper included: a high level introduction to the proposed reforms to the managed migration
system: the rationale for change; the proposed new five tier framework; supported by a Skills Advisory
Body; the proposed introduction of sponsorship requirements, and financial bonds in some cases; restricted
routes to permanent residence; and new mechanisms for enhanced control.

84. The paper set out:

— The benefits to the United Kingdom of migration, which need to be maximised by the managed
migration system: economic benefits of workers, students, and tourists; the particular needs of
Scotland, international development benefits. The associated costs and impacts, which need to be
addressed by it: pressure on public services, international development, costs of running the
system; and public confidence are also covered.

— What the current system looks like now: complex and bureaucratic; and findings from the 2004–05
managed migration review: the need for simplification and reform.

— Proposed objectives for the managed migration system: economic, and internal competitiveness,
control, students, responsibility and other; and the proposed tests it should satisfy: to be operable,
robust, objective, flexible, cost-eVective, transparent, useable, and compatible with EU and
international legislation.

— Proposals for reform of the system including: bringing all routes for work, training and study into
a five tiered points-based system, streamlining the process; options for attributes to be awarded
points; gauging and meeting labour market demand for migrant workers; how sponsors can help;
and possible uses for bonds; systematic decision-taking and risk assessment; and countering illegal
working.

85. The consultation closed on 7 November. We are now assessing the responses to the consultation and
developing the proposals accordingly. An analysis of the responses and an announcement about the next
steps will be made in early 2006.

4. Advisers

86. Paragraph 50 of “Controlling our borders: Making migration work for Britain” published on 7
February 2005 noted that the Government would consider regulating overseas advisers who help make visa
applications. Immigration advisers who operate within the UK are already regulated, by the Law Society,
if lawyers, or by the Immigration Services Commissioner.
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87. Concern has been expressed that there are some unscrupulous people who advise those applying for
entry clearance for the UK. This can have a detrimental impact on both the applicants and the eVectiveness
of the UK immigration control. There is some evidence that visa applicants have been exploited by advisers,
who either use deception in their application without their knowledge which can lead to a refusal if identified.
Advisers who seek to circumvent the system on behalf of their clients have potential to undermine our
controls.

88. IND is looking at options to regulate overseas advisers. This cannot simply be to extend the current
in-country system overseas as we would have no jurisdiction there. Proposals are expected to be brought
forward in 2006.

Impact of Changes to Asylum and Immigration Legal Aid—April 2004

89. A significant reform package to immigration & asylum legal aid was introduced in April 2004 against
a background of increasing costs, concerns about the quality of advice being given, over claiming and
evidence of duplication of work.

Under these arrangements:

— Costs are being controlled through maximum fees and by restricting the advice available to the
asylum seeker at the initial stage to five hours which can be exceeded only with authority of the
Legal Services Commission (LSC).

— In appeal cases, no work can be undertaken without prior approval of the LSC which sets financial
thresholds in individual cases that pass the merits test.

— Funding has been removed for the attendance of a representative at IND interviews in the majority
of cases.

90. These measures better target legal aid on the most meritorious cases, which was an essential and
balanced response to address the issues of increasing costs and poor quality work. Together with the fall in
asylum numbers this has enabled progress on driving down cost can be seen in the table below:

Outturn (£M) Outturn (£M)
2003–04 2004–05

RAB 184 104
Cash 201 177

91. The new accreditation scheme for immigration and asylum legal aid practitioners represents a
significant step in the drive to improve standards. The LSC is satisfied that overall there are suYcient
accredited advisers to meet current workloads now the scheme is compulsory (since August 2005). Local
problems with supplier availability are being addressed by the LSC through specific measures.

92. In the 2004–05 financial year, there was a relatively small reduction (less than 10%) in the overall
number of suppliers with immigration contracts. In that year, 68 firms from a total of 480 performing
publicly funded immigration and asylum work withdrew from practice nationally, whilst 29 new firms
commenced legal aid work in this field.

93. However, it should be borne in mind that this is in the context of asylum numbers having fallen
significantly from a high of over 84,000 to 32,000 in 2004–05. This context is clearly important when
considering issues relating to the supply of firms and organisations undertaking publicly funded asylum and
immigration legal advice. In line with this drop in intake, the LSC is committed to establishing a smaller,
increasingly quality assured supplier base, remaining suYcient to meet need.

94. The LSC is currently undertaking a major national needs analysis project to map demand to supply
across the country and predict need, based on latest intake figures and the number of caseworkers obtaining
accreditation. Contingency measures will be introduced in any potential risk areas. However, the LSC will
remain committed to ensure that only high quality advice, that is of benefit to the client, is paid for from
public funds and any such contingency measures will not be allowed to compromise quality requirements.
The LSC is looking into practical ways of ensuring day to day supply is matched up eYciently with need.

Retrospective Legal Aid Scheme for Onward Appeals against decisions made by the Asylum and
Immigration (AIT)

95. As part of an ongoing commitment to reduce the volume of weak applications and ensuring that
public money and resources are targeted at genuine claimants, a separate form of retrospective legal aid
funding was introduced April 2005. It applies to the review of a decision on appeal by the AIT sought by
the appellant.
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96. The aim is that solicitors and barristers share the risk with the taxpayer when deciding whether to
proceed with a review application which, in turn, will reduce the number of weak applications. The decision
on legal aid is made at the end of the proceedings and the test the Immigration judge applies is whether the
case had suYcient prospects of success at the time of the application for review.

Review and Evaluation

97. Review and evaluation work is being undertaken currently on the reforms of legal aid introduced in
April 2004, on the Immigration and Asylum Accreditation Scheme introduced as part of the April 2004
reforms, and on the arrangements for the review and reconsideration of appeal decisions made by the
Asylum and Immigration Tribunal that were introduced in April 2005.

Access to Legal Advice for those in Detention

98. The Government recognises that individuals detained under fast track processes will face particular
diYculties in securing representation where we are processing an asylum application under an accelerated
timetable.

99. The LSC has contracted with legal aid suppliers in this area to provide detainees whose claims were
subjected to the fast track procedure, subject to their eligibility, with prompt on-site legal representation
under the LSC’s Fast Track duty rota scheme.

100. These schemes are currently in place at Harmondsworth and Yarls Wood. Those subject to the
Oakington process are also eligible for assistance under the provision of on site advice from the Refugee
Legal Centre and Immigration Advisory Service.

101. The provision of advice in these cases covers the substantive case as well as any associated bail
applications. With regards to the fast track procedures, the fast track contract provisions were amended to
include a provision reminding advisers that they are required to give consideration to making a bail
application on behalf of a client. The provision goes on to state that consideration should always be given
to making a bail application at the appeal hearing. If an adviser decided that they would not make a bail
application at this stage, then the contract requires the adviser to keep a record of their decision on the file,
as well as informing the client of their right to seek a review of the advisers decision through the LSC, which
they will monitor as part of their audit process with suppliers.

102. The contract provisions for fast track cases allow for advisers to accompany clients to substantive
asylum interviews and the adviser makes the decision as to whether to grant legal aid funding for those in
detention.

5. Appeals/Judicial Review

The Asylum & Immigration Tribunal (AIT)

103. The Asylum and Immigration (Treatment of Claimants, etc) Act 2004 (AI TC Act) was enacted on
22 July 2004 with section 26 of the Act creating a single tier of appeal for all asylum and immigration appeals
to the Asylum & Immigration Tribunal (AIT).

104. The Asylum and Immigration Tribunal (AIT) commenced from 4 April 2005 through a merger of
the Immigration Adjudicators and the Immigration Appeal Tribunal (IAT). The (AI TC) also inserted new
sections 103A through to 103E into the Nationality and Immigration Act 2002 (NIA) providing appellate
court oversight to decisions of the AIT.

105. Section 26 of the (AI TC) Act 2004 was introduced in response to Government concerns that the
asylum and immigration system was subject to procedural delays being exploited by disingenuous economic
migrants and opportunistic legal advisors.

Background to Entry Clearance Appeals

106. The asylum and immigration jurisdiction is one in which for a large proportion of cases there is an
incentive to delay proceedings and seek to defer a final decision. However this is not the case for Entry
Clearance appeals, especially family visitors, where the incentive is often to obtain a decision, and entry
clearance, quickly.

107. Under the AIT’s predecessor, the Immigration Appellate Authority (IAA), appeals were subject to
a convoluted handling process including Ukvisas, the Immigration Nationality Directorate (IND) of the
Home OYce, and finally the IAA. This had a tendency to induce delays to entry clearance appeals as they
worked their way through the appeals process to the IAA.
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Entry Clearance Appeals Process

108. The commencement of the AIT introduced a revised entry clearance appeals process with the key
change being the choice given to appellants, through provisions in the AIT’s Procedure Rules, to lodge
appeals directly to the AIT or upon the Entry Clearance post where the initial decision was made.

109. In the consultation process DCA held with stakeholders whilst drafting the AIT’s Procedure Rules,
respondents welcomed the change in lodging arrangements, noting the greater transparency this would
bring to the overall appeals process.

Notice of appeal lodged with the AIT

110. When the AIT receives an entry clearance or family visitor appeal form directly from the appellant
it will process the case acknowledging receipt of the appeal to the parties and issuing directions for the
respondent to file their appeal bundle.

111. Under practice agreed with the Tribunal, and published in UKvisas’ Diplomatic Service Procedures
(DSP), the respondent has one month to compile their bundle in non-settlement and family visitor cases,
and three months in the more complex settlement cases.

112. These time limits are adhered to in directions set by the Tribunal. However, as the Tribunal’s
procedure rules provide for 28 calendar days for the service of documents, both from and to the Tribunal,
where a party to the appeal is outside the country, the time set out in directions has to eVectively be 56 days
longer than the actual time allowed to prepare the bundle. This contrasts with in-country immigration and
asylum appeals where only two days has to be allowed for service and added to the time given in directions.

Notice of appeal lodged with the entry clearance post

113. Where the appellant chooses to lodge their notice of appeal with the entry clearance post, the post
endorse the appeal form clearly with the date on which they took receipt of the appeal from the appellant
and forward it to the Tribunal as soon as reasonable practicable, and in any event within 10 days.

114. Once the AIT receives the appeal form from the entry clearance post it will process the case,
acknowledging receipt of the appeal to the parties and issuing directions for the respondent to file their
appeal bundle in accordance with the process, and time frames, set out previously in section 10.

AIT handling of entry clearance appeals

115. Entry Clearance appeals are allocated a substantive hearing date by the AIT eight weeks from
receipt of the respondent’s appeal bundle (four weeks for family visitor appeals). The hearing date is
allocated at this time, rather than when the directions are set, as actual postage times may be shorter than
the 28 days provided for in the procedure rules. Therefore appeals can be heard earlier by not setting the
hearing date until the appeal bundle is received.

116. However, in order to ensure that any delay in lodging bundles does not delay the substantive
hearing, where the respondent (the entry clearance oYcer) fails to comply with directions the respondent is
served with the notice of hearing at the end of the period set out in directions, and directed to serve the bundle
prior to the hearing date.

Delays in processing entry clearance appeals

117. A number of concerns have been raised by stakeholders and interested parties with the volume of
immigration and family visitor appeals which have become subject to delays and backlog at the AIT
following it’s commencement.

118. The key factors behind the delays in processing entry clearance and family visitor appeals have been
the large increases in appeal volumes, the larger than expected volume of transitional work with IND and
UKvisas, and the change to lodging arrangements which means that new appeals reach the Tribunal
considerably earlier than they did under the IAA.

Appeal Workload at commencement

119. At the commencement of the AIT on 4 April 2005 all outstanding work from the IAA and the IAT
was transferred across to an equivalent appeal stage within the AIT. The outstanding asylum and
immigration appeals were work in progress and were either listed to be heard before an Immigration Judge,
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or had been heard and were awaiting a determination by an Immigration Judge. At the end of March 2005
the IAA had the following outstanding work, comprising asylum, managed migration and entry
clearance work:

— 25,304 Adjudicator appeals;

— 5,217 applications for permission to appeal to the Immigration Appeals Tribunal (IAT); and

— 4,783 substantive IAT appeal hearings.

120. The above totals do not include transitional appeals which had been served on IND and UKvisas
under previous lodging arrangements, prior to the commencement of the AIT comprising asylum, entry
clearance and managed migration appeals. IND estimated that it held approximately 30,000 transitional
appeals with the AIT agreeing that the transitional work would be transferred across to the AIT at a monthly
volume of 2,500 per month. Transitional appeals with overseas posts and awaiting transfer were sent over
to the AIT in addition to the 2,500 per month.

121. For the period running from April to September 2005 the AIT received 82,290 appeals in total,
including transitional appeals, made up of the following types:

— 11,797 asylum appeals;

— 35,323 immigration appeals (comprising in-country & entry clearance cases); and

— 35,170 Family Visitor appeals.

122. These much larger than expected volumes of appeals led to the steady accrual of backlogs in entry
clearance and family visitor cases. The accumulation of a backlog of cases prompted the need to implement
a recovery programme within the AIT to introduce streamlined administrative process, identify additional
resources and to quickly reduce the volume of backlogged appeals.

123. Senior AIT managers commissioned a project team to implement a recovery project that closely
managed the processing of the backlogged appeals. The project team is represented by senior AIT OYcials,
stakeholders and members of the AIT judiciary. Under its remit it monitors performance and looks to
identify business risks that will deliver appropriate contingency measures.

124. The project team focuses on the progress of the recovery plan on a weekly basis. On current planning
assumptions the AIT remains confident that it will have processed the backlog cases and the IND
transitional increases by the end of this calendar year.

Volume of backlogged appeals

125. By the 3 October 2005 there were a total of 9,429 entry clearance appeals and 29,329 family visitor
appeals which the AIT had accrued as backlogged appeals and which were awaiting initial case creation and
listing within the AIT.

126. UKvisas informed the AIT in early October 2005 that there were an additional 3,000 transitional
appeals with overseas posts awaiting transfer. The majority of UKvisas’ transitional appeals have now been
forwarded in full to the AIT to be processed within the standard AIT processes.

127. The Immigration & Nationality Directorate (IND) of the Home OYce recently revised its estimation
of the volume of transitional appeals still within its directorate. The revised transitional figure increases the
total transitional total by 12,000 to 42,750 appeals.

128. In response to the increased estimations of transitional appeal work the AIT has agreed an initial
increase with the Home OYce’s IND in the monthly transfer of transitional work rising by an immediate
1,000 appeals per month with a further increase of 2,000 from January 2006. This is an increase on the
estimations of transitional work which were used in the process modeling work prior to the commencement
of the AIT and together with the large increases in entry clearance work, particularly family visitor appeal,
has presented the AIT with a challenge to its resources and available capacity.

The progress of the recovery programme

129. On the 3 October the backlog total stood at 38,500. As of the 27 November the backlog total has
reduced to 13,188 appeals. All of these cases have been initially processed with the oldest of the cases
continuing to be less than four months old. This swift reduction in the accumulated backlog represents
considerable progress in improving the processing times of entry clearance appeals.

130. It is estimated that family visitor appeals received following the AIT’s commencement will have been
processed by the end of this calendar year and listed before an Immigration Judge from the end of January
2006 through to January 2007.

131. It is estimated that entry clearance appeals will have been initially processed by the beginning of
December 2005. Taking into account the maximum time allowed for the respondent to file their bundle,
currently 19 weeks, and for a hearing date to be allocated eight weeks from this, the AIT anticipates having
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these cases listed from the beginning of April 2006 through to January 2007. In addition the AIT has
factored into its planning the increase in IND transitional appeals, with the additional cases expected to
have been processed by the AIT by March 2006.

Future Plans to reduce delays

132. The AIT remains confident that the recovery programme will continue to show real progress in
processing the backlogged appeals towards a substantive decision by an Immigration Judge, and that the
vast majority of the work will have been cleared by January 2007.

133. Whilst the AIT has accumulated a backlog of visit visa appeals, as a result of both of the transition
to the new AIT and of the unexpected volume of such appeals, the recovery action taken has resulted in real
progress in processing the work and halting further increases to its total. All entry clearance and family
visitor appeals received after October are being processed and acknowledged as received within five business
days. They are then subject to the standard entry clearance processes.

134. DCA and UKvisas continue to work closely with stakeholders and interested parties in identifying
improvements to the entry clearance appeals process and are actively working on provisions to improve the
end to end process and the lodging arrangements. We will therefore be in a position to update the committee
following the New Year on our findings.

Mainstream Non-Asylum Appeals Process

135. If a managed migration caseworker or ECO’s decision is to refuse the application, the applicant may
have the right to appeal that decision.

136. Whether or not the applicant does have the right to appeal depends on a number of factors. In Entry
Clearance cases (“ECO appeals”), these include the reason for his/her application to come to the UK. In
applications made from within the UK (“in-country cases”), they include whether s/he has any existing leave
to enter or remain in the UK at the time of his/her application for further leave.

137. A person will only have a full right of appeal against refusal of leave to enter if he has entry clearance
that was sought for the same purpose that he then applied for leave to enter. If leave to enter is refused in
other circumstances the person will have a limited right of appeal.

138. An appeal form and explanatory leaflet are included with all Reasons For Refusal Letters or refusals
of Entry Clearance, provided that the refusal attracts a right of appeal. The appellant has 10 working days
in an in-country case, and 28 calendar days in an ECO case, from the date of service of the initial decision
to lodge their appeal. When appealing appellants must state their full grounds of appeal and will often
include human rights issues for consideration in their appeal.

139. In-country appeals are lodged directly up on the Asylum and Immigration Tribunal (AIT), an
independent body that adjudicates asylum and immigration appeals in the United Kingdom. ECO appeals
may be lodged either on the Embassy or High Commission that refused the application for Entry Clearance,
or directly upon the AIT. If the form is lodged directly upon the embassy/High Commission, they must
forward it to the AIT.

140. Upon receipt of a completed appeal form the AIT notify IND (or, in ECO appeals, the Embassy or
High Commission) of its receipt and will arrange the case’s hearing dates.

Preparing for the hearing

141. In in-country cases, IND’s Appeals Processing Centre produce a bundle of documents to support
IND’s case. This bundle will include the Reasons For Refusal Letter or Explanatory Statement, as well as
other relevant documentation. Copies are sent to the appellant, their legal representatives, and the AIT.

142. In ECO appeals, the bundle will include the Notice of Decision appealed against, and Explanatory
Statement, the interview record, if any, and any other relevant documents. The relevant Embassy or High
Commission will produce it.

Substantive Hearing

143. Straightforward cases will be heard before a single Immigration Judge, whilst more complex cases
are dealt with by Panels or Legal Panels.

144. Hearings take place at hearing centres in nine locations across the United Kingdom. The length of
substantive hearings can vary considerably depending on the complexity of the case, the number of witnesses
and the volume of documentary evidence produced. Most, however, last between one to two hours.
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145. Generally there will be several attendees at the substantive hearing. They are:

— The Judiciary. Either a single Immigration Judge, a Senior Immigration Judge or a Panel.
Occasionally very complex cases will be dealt with by a Legal Panel (three legally qualified
members). Single Judge and Legal Panel cases have diVerent onward right of appeal to the Higher
Courts if a party to the appeal is unsuccessful.

— A Presenting OYcer. Presenting OYcers represent IND at the hearing. They are responsible for
cross-examining the appellant and any witnesses, and make legal submissions supporting IND’s
position.

— An appellant and any witnesses they have to support their case. However, the appellant will not
be present in ECO appeals as s/he will not be in the UK.

— The appellant’s legal representative. The representative will usually be either a solicitor or a
barrister. The representative’s main role is to make legal submissions in defence of the appellants
claim for refugee status.

146. Once all evidence and legal submissions have been heard the Judge or Panel will usually reserve their
decision. This means they do not make their decision on the day. Instead they consult their notes and
paperwork and promulgate a written determination that they are required to produce within 10 working
days of the hearing.

Service of Determinations

147. The AIT will serve a copy of the determination both on the Appellant and on the Presenting OYcers’
Unit. The provisions for personal service of asylum decisions by IND on the appellant do not apply in non-
asylum cases.

Onward Rights of Appeal

148. The unsuccessful party to the appeal has the right to ask the High Court to order the AIT to
reconsider its decision if they believe it has made an error of law.

149. Currently anyone seeking a High Court review of the decision must submit their application to the
AIT. There is a five working day time limit for seeking such a review, except in ECO appeals where the
appellant has 28 days to apply. If the AIT accept they may have made an error of law based on the papers
they will reconsider the case. If not, the applicant may “opt-in” directly to the High Court to seek another
review of the application for reconsideration.

150. If the substantive hearing was before a Legal Panel or was a reconsideration hearing (following an
order being made by the High Court to reconsider the initial AIT determination) the appropriate onward
right of appeal is to the Court of Appeal.

The Immigration, Asylum and Nationality Bill

151. The Immigration, Asylum and Nationality Bill will focus appeals on cases that raise fundamental
issues of rights and protection. The Bill contains provisions that deal with variation, entry clearance and
leave to enter cases.

Variation Appeals

152. Refugees, and those who have other types of leave that will be designated by order, will have a
separate right of appeal against refusal or curtailment. It is our intention to designate Humanitarian
Protection as a type of leave that will carry this right of appeal. Consideration is being given to whether
further categories of leave should be designated.

153. Where someone does not have a separate right of appeal against refusal or curtailment they will be
able to contest these decisions as part of any appeal against a decision to remove them from the UK. If
someone raises human rights, asylum or EEA treaty issues then the appeal may be brought in the UK.
Otherwise the appellant must leave the country before appealing.

Entry Clearance and Leave to Enter Appeals

154. Under the provisions in the Immigration Asylum and Nationality Bill appeal rights against refusal
of entry clearance will not in future carry a full right of appeal unless the applicant applied to come to the
UK as a family visitor or a dependant. There will be a phased transition towards this position, however, and
appeal rights will be removed as the points based system is implemented. Even if someone does not have a
full right of appeal he will still be able to appeal on the grounds that the decision was racially discriminatory
or breached their human rights.
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6. Detention

Running of detention centres, especially by private companies

155. All removal centres, whether directly managed or contracted-out, are run in accordance with the
Detention Centre Rules 2001 and are subject to a comprehensive set of Operating Standards that stipulate
minimum auditable requirements. The operation of contracted-out centres is, in addition, regulated by the
detailed contracts with the individual service providers. Compliance with contractual obligations, statutory
rules and operating standards is monitored at each centre by an Immigration Service Contract Monitor. The
three directly managed centres, which are operated by the Prison Service on behalf of IND, are to be the
subject of service level agreements between the Prison Service and IND.

Treatment and care of detainees

156. We are concerned to ensure that all detainees are treated with dignity, respect and humanity and
that they receive appropriate levels of care at all times. The treatment and care of detainees is regulated by
the Detention Centre Rules 2001. In addition, a comprehensive set of Operating Standards has been issued
to all removal centre operators. The Standards cover all facets of detainee care and treatment and set out
minimum auditable requirements. All removal centres have an Independent Monitoring Board, which has
free access to all parts of a removal centre at any time and can hear requests and complaints from detainees,
and are subject to regular inspection by HM Chief Inspector of Prisons. Where allegations of improper
treatment have been made (eg the BBC Uncovered programme on Oakington) they have been the subject
of thorough investigation by the Prisons and Probation Ombudsman.

Detention of children

157. Children are detained only in two very limited circumstances. First, as part of a family group whose
detention is considered necessary, very often just prior to removal from the UK. Second, in the case of
unaccompanied children and very exceptionally, where detention is necessary whilst alternative
arrangements are made for their care and safety, and normally then just overnight.

158. The detention of families is kept to the minimum period and is subject to frequent and rigorous
review, which includes Ministerial authorisation in the case of any child detained for more than 28 days.
Very few families are detained for more than just a few days. Families with children are held in dedicated
family rooms within a removal centre so as to ensure that family members are not separated and, so far as
practicable within the constraints of detention, are able to maintain family life. Family accommodation is
provided at Yarl’s Wood, Tinsley House and Dungavel House. Activities are provided for children and
babies in child friendly care rooms throughout the day. Educational classes for school age children are also
provided at Yarl’s Wood, where families with children may be detained for more than 72 hours. All three
removal centres have appropriate child protection policies in place and maintain good links with their local
social services.

Lack of judicial review of detention

159. The statutory powers of detention are vested in the Secretary of State and individual immigration
oYcers. Detention is authorised on the basis of an individual’s particular circumstances and is subject to
regular review within the Immigration Service at successively higher levels. It is open to detainees at any time
to challenge the lawfulness of their detention before the courts through the processes of judicial review and
habeas corpus, as required by Article 5(4) of the ECHR. In addition, detainees may apply to a Chief
Immigration OYcer or an Immigration Judge for release on bail.

Statistics and monitoring information

160. Statistics for detained persons are provided in the asylum statistics published quarterly and in the
control of immigration statistics published annually. The statistics are based on snapshots for a given day
and provide data on the number of detainees broken down by gender, age, whether “asylum” or “non-
asylum”, place of detention and length of detention. We have considerably improved and extended the
statistics published on detention in recent years, for example adding data on children in detention. Ministers
have commissioned work to consider how the scope and basis of the statistics might be improved further.
It is expected that this work should be completed in the New Year.
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7. Enforcement/Removals

Use of e-Borders to identify and track overstayers

161. Under the e-Borders programme we aim to collect passenger data on services operating into and
departing from the UK. The provision of this audit trail of passenger movements and the linking of the
inbound record to the outbound record will support compliance measurement.

— Provision of departure information will enable a check to be made to ensure that someone whose
leave to remain has expired has departed. The reliability of such a check will be influenced by:

(i) The extent of coverage of e-Borders which is a major programme of change subject to phased
implementation until 2013–14.

(ii) Whether information captured on departure can be matched accurately against the identity
in which the passenger was granted leave.

— In the event that a passenger whose leave to remain has expired is identified and is without a travel
document, the e-Borders system may assist with the process of documentation by providing the
bio-data used by the passenger on arrival.

Allegations re: immigration oVenders

162. Members of the public may be directed to write to or telephone the Duty oYce of the UKIS Local
Enforcement OYce.

163. Where a phone call received in the duty oYce, information is collated, checked against HO records/
systems to check authenticity, and if the information appears correct the information is sanitised to protect
the source, checked by an intelligence manager and allocated to a researcher to check all police systems and
other systems as appropriate.

164. Once the research is completed it is passed to an intelligence oYcer who will compile a risk
assessment, signed oV by the intelligence manager and police authorisation is sought from a designated
contact to conduct a visit within 14 days, and enforcement action is initiated where appropriate.

165. There is increasing emphasis in the Immigration Service on the use of intelligence, in partnership
with other agencies, to target and disrupt serious and organised immigration crime. During 2005 INDIS
have provided over 50 intelligence packages which have resulted in over 400 arrests and the disruption of
20 organised crime groups.

Reflex

166. In March 2000 a multi-agency government taskforce “Reflex”, was set up to deal with organised
immigration crime. Currently chaired by the Director General (designate) of the Serious Organised Crime
Agency, its remit is to co-ordinate the enforcement response to such issues, both nationally and
internationally, and to develop the intelligence and strategic planning that underpin this.

167. Reflex seeks to disrupt and dismantle organised crime groups involved in people smuggling and
human traYcking. It has also undertaken work to raise awareness and develop enhanced intelligence and
operational capacity within the police forces in the regions. Reflex has been successful in disrupting groups
and bringing the perpetrators to justice. Between April 2004 and April 2005 Reflex resulted in 149
disruptions of organised immigration crime groups, this figure includes those involved in human traYcking
as well as people smuggling and related activities.

168. Through Reflex we have established a network of overseas immigration liaison oYcers. This
network allows us to build an intelligence picture, which we can then act on in partnership with other
countries, using mechanisms for international police co-operation such as Europol and Eurojust to take
eVective enforcement action.

169. Reflex operations for 2004–05:

— Reflex conducted 343 operations during 2004–05 which resulted in 1,456 arrests.

— Between April 2004 and April 2005 Reflex resulted in 149 disruptions of organised immigration
crime groups. This figure includes those involved in human traYcking as well as people smuggling
and related activities.

— Reflex seized £5,572,142 of criminal assets.

2 December 2005
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Annex A

SUMMARY OF POWERS OF REMOVAL/ARREST & IMMIGRATION OFFENCES

A. Powers of Removal

(i) Illegal entrants

Section 33(1) of the Immigration Act 1971—defines illegal entrants as:

(a) persons unlawfully entering/seeking to enter in breach of a deportation order or of the immigration
laws; or

(b) entering or seeking to enter by means which include deception by another person and includes a
person who has so entered.

The main categories of Illegal Entrant are:

— Entry Without Leave:

This includes persons who enter clandestinely, (for example concealed in the back of a vehicle, or
landing at an uncontrolled point from a small aircraft), absconders (persons who leave the control
area without permission or who fail to comply with the terms of their temporary admission or
release from detention) and person who unwittingly evade the control (such as mistakenly passing
through the EU control when they are subject to control.

— Entry by Deception:

It is an oVence under section 24A of the Immigration Act 1971 to obtain or seek to obtain leave
to enter or remain by deception. This can be either verbal or documentary deception. A person
can be an illegal entrant if a third party has secured their entry by deception, even if they were
unaware of it. If a person seeks entry to the UK as a visitor when their true intention is to claim
asylum, then they are an illegal entrant as, had the immigration oYcer known the facts, he would
not have granted leave as a visitor.

— No Evidence of Lawful Entry (NELE):

This category of applicant will be unable to provide any evidence of their entry to the United
Kingdom. However, absence of a passport is not in itself suYcient grounds for dealing with a
person as an illegal entrant. Full checks must be made to establish the person’s identity and method
of entry as far as possible.

— Entry in breach of an outstanding deportation order (Sec 24(1)(a) of the 1971 Act):

Those who are deported from the United Kingdom are barred from returning as long as the
deportation order remains extant and have to apply (from abroad) to have the order revoked.
However, they may gain entry using a false identity and subsequently the deportation order will
come to light. These persons are removed as illegal entrants and the deportation order will remain
in force.

— Seaman Deserters (Sec 24(1)(c) of the 1971 Act):

When ships dock in the United Kingdom, it may be that crewmembers “jump” ship, without
permission. Seaman deserters may not have a passport but rather hold a seaman’s book.

Powers to Removal Illegal Entrants:

The powers to remove illegal entrants are found in paragraphs 9 or 10 of schedule 2 to the Immigration
Act 1971. These enable an Immigration OYcer to give any directions for removal as are authorised in
paragraph 8 of schedule 2 to the 1971 Act.

This allows for an illegal entrant to be removed by ship/aircraft/via the Channel Tunnel to a country of
which he is a national or citizen, or a country or territory in which he has obtained a passport or ID
document, or in which he embarked for the UK, or to which there is reason to believe that he will be
admitted.

Paragraph 9—where there is evidence of the inbound carrier, he may be removed at the carrier’s expense.

Paragraph 10—if there is no evidence of the inward carrier, removal is eVected at the expense of the
Secretary of State.

Paragraph 10A—where directions have been given to a person under paragraphs 8–10 (above), removal
directions may be given to a family member (dependent child or spouse) of such a person.
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(ii) Administrative removal

The power for an Immigration OYcer to set removal directions for a person liable to administrative
removal is in section 10(6) of the Immigration and Asylum Act 1999.

Section 10 of the 1999 Act—defined as overstayers, person who work or claim public funds in breach, of
their conditions of leave, persons who use deception in seeking and/or obtaining leave to remain, persons
whose Indefinite Leave to Remain has been revoked as someone who has ceased to be a refugee, and family
members of the listed categories.

The Immigration (Removal Directions) Regulations 2000—allow for someone subject to section 10 to be
removed by ship/aircraft/via the Channel Tunnel to a country or territory or which he is a national or citizen,
or to which there is reason to believe he will be admitted.

Section 10(8)—removal directions automatically invalidate any leave to remain that the person has.

Section 10(9)—the costs of complying with removal directions must be met by the Secretary of State. In
practise this means using the same procedures as for paragraph 10 removals (see above).

(iii) Deportation

Section 5 of the Immigration Act 1971—provides the power for the Secretary of State (S of S) to make
or revoke a deportation order (DO). This requires a person to leave the UK and prohibits them from re-
entering the UK unless it is revoked. Any leave to enter or remain which a person gains is invalid whilst a
DO is outstanding against them. There is no expiry date to a DO. A person who enters the UK in breach
of a DO is an illegal entrant (see above) and may be removed as such.

Persons liable to deportation are described in sections 3(5) and 3(6) of the 1971 Act.

Section 3(5)(a)—deportations on non-conducive grounds (can include political views, terrorism or
ideology, or criminal cases).

Section 3(5)(b)—the spouse and minor dependant children of a person being deported.

Section 3(6)—allows a court which convicts a person aged 17 or older, who is subject to immigration
control of an oVence punishable with imprisonment, to recommend to the S of S that the person concerned
should be deported.

Schedule 3 to the 1971 Act—contains the power to detain and remove a person subject to a DO.

(iv) Failed Asylum Seekers

It is not an immigration oVence to be a failed asylum seeker.

The case of Norman (Court of Appeal 1985) established that a person who sought entry as a visitor when
his true intention was to claim asylum was an illegal entrant. Had the Immigration OYcer known on arrival
that asylum was intended, then he would not have granted entry as a visitor.

If asylum caseworkers decide to refuse the asylum application, they will provide a “Reasons for Refusal
Letter” (RFRL). This simply states the reasons for refusing asylum claim. It is not an immigration decision
against which a person may appeal. It therefore needs to be served with the appropriate decision letter to
remove the person from the UK.

B. Main Immigration Offences (Enforcement)

Part III of the 1971 Act

Section 24 (1)

(a) knowingly enters the UK in breach of a deportation order (DO) or without leave.

(b) knowingly overstays, or breaches conditions of stay.

(d) fails to report to a medical examination without reasonable excuse.

(e) without reasonable excuse, fails to observe any residence/employment/reporting restrictions.

(Maximum penalty on summary conviction of £5,000 and/or six months’ imprisonment.)

Section 24A (1) Inserted by the Immigration Act 1999

(a) obtains/seeks to obtain LTE/LTR by deception.

(b) secures/seeks to secure the avoidance, postponement or revocation of enforcement action by
deception.

(Maximum penalty on summary conviction of £5,000 and/or six months’ imprisonment, on
indictment of two years’ imprisonment or a fine or both.)
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Section 25 Inserted by the Nationality Immigration and Asylum Act 2002

— makes it an oVence to knowingly facilitate someone to breach the immigration laws of any member
state, not just the United Kingdom. This means that a person facilitating entry into, transit across
or presence within any of the EU member states can be prosecuted. The oVence can be committed
from within or outside the EU. (The maximum penalty for the oVence has been increased to 14
years’ imprisonment and/or an unlimited fine.)

Section 25A Inserted by the Nationality Immigration and Asylum Act 2002

— reproduces the oVence of helping an asylum seeker enter the United Kingdom, where this is done
for gain.
(Maximum penalty for this oVence is as at section 25 above.)

Section 25B Inserted by the Nationality Immigration and Asylum Act 2002

— makes it an oVence to assist a European citizen in breach of a deportation or exclusion order to
arrive in, enter, or remain in the United Kingdom.
(Again, the maximum penalty is as at section 25 above.)

Section 26(1)

(c) makes a false statement to an immigration oYcer on examination (verbal deception)

(d) alters or has in his possession a false passport, certificate of entitlement, EC, work permit or
document issued for the purposes of the 1971 Act. (documentary deception)
(Maximum penalty on summary conviction of £5,000 and/or six months’ imprisonment.)

Section 26A Inserted by the Nationality Immigration and Asylum Act 2002

— creates a number of new oVences relating to the creation, possession and use of false or altered
registration cards.
(Maximum penalty for oVence of possession of false or altered card or article designed to make
one is two years’ imprisonment or a fine. Max penalty for oVences of making, altering and using
the card is 10 years’ imprisonment and or a fine on indictment, and six months’ or a fine on
summary conviction.)

Section 26B Inserted by the Nationality Immigration and Asylum Act 2002

— makes it an oVence to possess an immigration stamp, whether genuine or replica, without
reasonable excuse.
(Maximum penalty on summary conviction of £5,000 and/or six months’ imprisonment, on
indictment of two years’ imprisonment or a fine or both.)

Asylum and Immigration (Treatment of Claimants etc) Act 2004

Section 2

— makes it an oVence not to have a valid passport or equivalent document at a leave or asylum
interview. Statutory defences are provided. Not Article 31 cases.
(Maximum penalty on summary conviction of £5,000 and/or six months’ imprisonment, on
indictment of two years’ imprisonment or a fine or both.)

Section 4

— oVence of traYcking for non-sexual exploitation. Arrival to, travel within, departure from the UK.
[TraYcking for sexual exploitation is an oVence under the Sexual OVences Act 2003].
(The maximum penalty for the oVence is 14 years’ imprisonment and/or an unlimited fine.)

Section 35

— makes it an oVence to fail to comply, without reasonable excuse, with specified steps to enable
documentation to be obtained for deportation or removal.

(Maximum penalty on summary conviction of £5,000 and/or six months’ imprisonment, on
indictment of two years’ imprisonment or a fine or both.)
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C. Powers of Entry/Search/Arrest

It is current policy that only arrest trained oYcers may conduct a search or make an arrest. In joint
working operations, police oYcers have to use their own powers.

(i) Power to Detain

Paragraph 16(2) of Schedule 2 to the 1971 Act—provides a power for immigration oYcers of the Secretary
of State to detain persons where there are reasonable grounds for suspecting that they are someone upon
whom directions may be given pending a decision whether or not to give such directions or pending removal
in pursuance of such directions. This is to be used for de facto illegal entrants or overstayers who have not
been arrested under Police and Criminal Evidence Act 1984 (PACE) powers (see para 17 power of arrest
below) and where there is no need to interview under caution before serving enforcement notices.

(ii) Power to set reporting conditions

Paragraph 21 of Schedule 2 to the 1971 Act—Allows for a person liable to be detained under paragraph
16 (see above) to be temporarily admitted to the UK without being detained, or be released from detention,
on the written authority of an immigration oYcer. Such a person may be subject to restrictions as to
residence, employment or occupation, and as to reporting to the police or an immigration oYcer as may
from time to time be notified to him in writing by an IO. Section 62 of the Nationality, Immigration and
Asylum Act 2002 extended this power to the Secretary of State and therefore oYcials acting on his behalf.

(iii) Power to arrest a person liable to detention

Paragraph 17(1) of Schedule 2 to the 1971 Act—provides that a person liable to be detained under
paragraph 16 of schedule 2 to the 1971 Act may be arrested without warrant by a constable or immigration
oYcer. In the enforcement context this means a person who is, or is reasonably suspected to be, an illegal
entrant, liable for administrative removal, or a seaman deserter.

Paragraph 17(2) of Schedule 2 to the 1971 Act—allows a Magistrate/sheriV to issue a warrant authorising
an IO/police oYcer to enter, search for and arrest a person under paragraph 17(1) above.

Paragraph 2(4) of Schedule 3 to the 1971 Act—extends the provisions of paragraph 17 above to apply to
those who are, or are suspected to be, subject of a notice of intention to deport or a deportation order.

(iv) Power to enter and search premises of a person detained

Paragraph 25A of Schedule 2 to the 1971 Act—applies if a person was arrested under paragraph 17
(above) or was arrested by a constable and is detained under paragraph 16 (above). An Immigration oYcer
may enter and search any premises occupied or controlled by the arrested person, or in which that person
was when he was arrested, or immediately before he was arrested, for relevant documents.

Paragraph 25B of Schedule 2 to the 1971 Act—An immigration oYcer may search the person of someone
arrested under paragraph 17 if he has reasonable grounds for believing that the person may present a danger
to himself or others, or for documents which might establish identity, nationality, country of departure or
destination.

Paragraph 25C of Schedule 2 to the 1971 Act—An immigration oYcer may search a person arrested under
paragraph 17, and is in police custody, for anything which may present a danger to himself or others, or for
documents which might establish identity, nationality, country of departure or destination.

(v) Powers of arrest/entry/search—limited to Arrest Team IOs

Section 28A of the 1971 Act—Arrest without warrant. Provides a constable or Immigration OYcer with
a power of arrest for the following oVences under sections 24 [not 24(1)(d) see below] or 24A, sections 25,
25A, 25B or 26(1)(g)

Section 28AA of the 1971 Act—Arrest with warrant. An immigration oYcer may apply for a warrant if
there are reasonable grounds for suspecting an oVence under section 24(1)(d) or section 8 of the Asylum and
Immigration Act 1996 (illegal employment).

Section 28B of the 1971 Act—Search and arrest by warrant. Allows a Magistrate/sheriV to issue a warrant
for an IO/police oYcer to enter a specified premises to search for and arrest a person suspected of any of
the following oVences (not the complete list):

— knowingly entered the UK in breach of a DO or without leave;

— overstayed leave/failed to observe a condition of leave;

— entered the UK as a crewmember but remained without leave following departure of ship;

— failed to observe restrictions on residence/employment/reporting;
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— obtained or sought to obtain leave to remain by deception;

— secured or sought to secure the avoidance, postponement or revocation of enforcement action by
deception; and

— harbouring illegal entrants/overstayers.

Section 28C of the 1971 Act—Search and arrest without warrant. Empowers an IO to enter and search
any premises for the purpose of arresting a person for the oVence of assisting unlawful immigration
(facilitation).

Section 28CA of the 1971 Act—a constable or immigration oYcer may, without warrant, but on the
written authority of an IS Assistant Director (AD) enter and search any business premises for the purpose
of arresting a person for an oVence under sections 24, 24A or under para 17 of schedule 2 to the 1971 Act.

Section 28D of the 1971 Act—Entry and search of premises. Allows IOs to apply for/execute warrants to
enter and search premises for the purpose of searching for evidence of oVences as listed at section 28B above

Section 28E of the 1971 Act—Entry and search of premises following arrest. Allows an IO to search
(without warrant) any premises where a person has been arrested under Part III of the 1971 Act (as above).

Section 28F of the 1971 Act—Entry and search of premises following arrest under section 25(1). Allows
an IO to enter and search (without warrant) any premises occupied or controlled by a person arrested for
facilitation.

Section 28FA of the 1971 Act—Search for personnel records without warrant where an oVender has been
discovered on the premises and it is decided to check the records in order to check for additional oVenders
or in pursuance of the investigation or to see if there is suYcient evidence to warrant the prosecution of the
employer.

Section 28FB of the 1971 Act—Search for personnel records with warrant at the business premises or
elsewhere where there are reasonable grounds that an employer has failed to comply with a request to supply
employee records under section 134 of the Nationality Immigration and Asylum Act 2002.

Section 28G of the 1971 Act—Searching arrested persons at a place other than a police station. Allows
an IO to search the arrested person if he has reasonable grounds for believing that the person may present
a danger to himself or others. The IO may search for items which might help him to escape from lawful
custody or which might be evidence relating to the oVence. The IO may seize and retain such items. This
power does not permit intimate searches.

Section 28H of the 1971 Act—Searching persons in police custody—with the approval of the custody
oYcer. An IO may search the arrested person for items which might be used to cause physical injury to the
person or others, damage property, interfere with evidence, assist with his escape or which are evidence
relating to the oVence. The IO may seize such items, but may only retain anything relating to the oVence;
any of the other items listed may be retained by the police. This power may only be exercised by an IO of
the same sex as the person being searched and does not permit intimate searches.

Section 28I of the 1971 Act—Access and copying of seized material. This relates to the provision of a
record of any material seized, and permitting access to or copies of the material where this would not
prejudice an investigation under the 1971 Act or any criminal proceedings.

Sections 28J and 28K of the 1971 Act—Warrants and safeguards. These detail the information which
should be specified on a warrant, and how the warrant should be executed.

Section 14 of the 2004 Act—Extends some of the existing powers of arrest without warrant, entry and
search for specified “immigration-related” oVences when encountered by immigration oYcers in the course
of their normal duties. Includes oVences such as bigamy, making false statements, obtaining property/
services by deception, forgery and counterfeiting, traYcking for sexual exploitation.

(vi) Fingerprinting

Paragraph 18(2) of schedule 2 to the 1971 Act—provides IOs with a power to take all steps necessary
for the purpose of photographing or otherwise identifying a person detained under paragraph 16 of
schedule 2. That is persons who are, or are reasonably suspected to be, illegal entrants, liable to
administrative removal and seaman deserters.

Paragraph 2(4) of schedule 3 to the 1971 Act—extends the application of paragraph 18 to persons who’ve
been served with notice of intention to deport or where a DO is in force.

Section 141 of the 1999 Act—gives IOs a power to take fingerprints from the following categories:

— persons who fail to produce a valid passport or identity document on entering the UK as required
by an IO;
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— persons granted temporary admission (under paragraph 21 of schedule 2 to the 1971 Act) if an IO
reasonably suspects he might break any residence, employment, and/or reporting condition
imposed on him;

— where enforcement decision notices have been given (amended under section 14 of the Asylum and
Immigration (Treatment of Claimants, etc) Act 2004);

— persons arrested under paragraph 17 of schedule 2 to the 1971 Act;

— asylum claimants; and

— a dependant of one of the above categories.

Annex B

VISA NATIONALITIES

The following persons need a visa for the United Kingdom:

(a) Nationals or citizens of the following countries or territorial entities:

Afghanistan Gambia Peru
Albania Georgia Philippines
Algeria Ghana Qatar
Angola Guinea Romania
Armenia Guinea Bissau Russia
Azerbaijan Guyana Rwanda
Bahrain Haiti Sao Tome e Principe
Bangladesh India Saudi Arabia
Belarus Indonesia Senegal
Benin Iran Sierra Leone
Bhutan Iraq Somalia
Bosnia Herzegovina Ivory Coast Sri Lanka
Bulgaria Jamaica Sudan
Burkina Faso Jordan Surinam
Burma Kazakhstan Syria
Burundi Kenya Taiwan
Cambodia Korea (North) Tajikistan
Cameroon Kuwait Tanzania
Cape Verde Kyrgyzstan Thailand
Central African Republic Laos Togo
Chad Lebanon Tunisia
People’s Republic of China (except Liberia Turkey
those referred to in sub-paragraphs 2(d) Libya Turkmenistan
and (e) of Appendix 1 of the Macedonia Uganda
Immigration Rules) Madagascar Ukraine
Colombia Mali United Arab Emirates
Comoros Mauritania Uzbekistan
Congo Moldova Vietnam
Republic of Croatia Mongolia Yemen
Cuba Morocco Zambia
Democratic Republic of the Congo Mozambique Zimbabwe
Djibouti Nepal The territories formerly
Dominican Republic Niger comprising the socialist
Ecuador Nigeria Federal Republic of
Egypt Oman Yugoslavia
Equatorial Guinea Pakistan
Eritrea
Ethiopia
Fiji
Gabon

(b) Persons who hold passports or travel documents issued by the former Soviet Union or by the
former Socialist Federal Republic of Yugoslavia.

(c) Stateless persons.

(d) Persons who hold non-national documents.
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18. Memorandum submitted by the IND Complaints Audit Committee

1. Lin Homer, Director General of IND, and Joanna Place, Director of the Change and Reform
Directorate, challenged us to be robust and rigorous in discharging our remit. We have acted on this
mandate when conducting the first three quarterly audits of 2005.

2. The most recent survey of complainants by the Customer Focus Unit highlighted the following:

— One in four found the service of the IND Complaints Unit good or very good;

— One in four found it OK;

— Half were dissatisfied—one in three found it poor and one in five found it very poor;

— One in three felt that a full and impartial investigation had been carried out;

— Less than half felt that their complaint had been taken seriously.

3. Our own audit findings in regard to formal complaints against named oYcials indicate a significantly
lower quality of service:

— In three out of four investigations the evidence gathering was inequitable;

— In two replies to complainants out of three the reasons given were indefensible.

This is serious insofar as IND is exercising significant new powers which have an impact on the lives and
personal safety of thousands of asylum seekers. Enforcement, removals and detention involve police-like
powers of entry to premises, restraint of persons, detention in holding centres and forceable removal. These
powers are exercised over people who are often both vulnerable and desperate. If the UK asylum system is
to work properly, it must protect those whom society may least wish to protect. In this regard an eVective
complaints system is vital to expose and redress misconduct, malpratice and unlawful violence. The current
system patently fails to do this.

4. Operational complaints relating to poor quality of service have never been audited by the CAC. Our
initial scoping exercise shows that:

— IND estimates approximately 26,000 pa;

— Our analysis of 3,000 indicates that 90% arise from delays in decision-making.

It is important to stress that the above are limited to complaints made in writing. Attempts to resolve
service deficiencies by informal means such as personal visits and telephone calls are not recorded. An
indication of customers’ frustration is the 40,000 MPs letters p.a. arising from constituents’ dissatisfaction
with IND service.

To our minds these failures mean that the opportunity to redress service deficiencies has been lost. The
organisation cannot learn from its mistakes. A vicious circle has been created in which initial complaints
have not been properly resolved, further complaints relating to the same incident have been registered and
resources have been wasted. The current system appears to us to be unmanageable and at risk of spiralling
out of control. For example, we have been told about repositories holding thousands of files awaiting
decisions. These include files relating to the deportation of failed asylum seekers. Given our finding that
“delayed decisions” is a major cause of operational complaints, we are concerned that work in progress on
these files could lead to further complaints and MP cases.

5. Based on our audits, visits, meetings and discussion with staV, we conclude that these problems have
arisen because:

— IND has had a defensive culture in regard to complaints.

— IND’s approach has lacked real customer focus insofar as complaints have been seen as a nuisance
and have been given low priority. An indication of this is the delay in processing complaints to
agreed targets.

— Complaints are not viewed as a source of business intelligence or management information.

— Complaints are not an integral part of the business planning cycle.

— The complaints handling system does not meet Cabinet OYce standards.

— The complaints handling system is fragmented: IS and IND operate separate systems; databases
are incompatible; poor file management and tracking increases ineYciency.

— OYcials lack the skills to conduct proper investigations into complaints against named
individuals.

— To date there has been a lack of clear values, agreed standards and eVective procedures for
handling operational complaints. There is guidance on handling complaints against named
oYcials, but we assess these as inadequate.

6. In our view the system requires a fundamental reform of the way complaints are viewed and handled. It
also requires a strategic realignment of complaints management within the business cycle and organisational
thinking so that the customer is at the centre of business activities and complaints handling. We are
encouraged by early discussions with the 2010 team responsible for strategic improvement of IND to 2010.
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7. We have recommended that:

— There should be a single system for the whole organisation.

— This system should be more discerning than the current system in order properly to deal with
diVerent types of complaints. We have created a matrix to assist IND to categorise complaints
more eVectively and improve decision-making about the way complaints are handled.

— It should focus rigorously on investigating complaints of serious misconduct. One third of
complaints against individuals are so serious that they should be investigated by a small group of
properly-trained investigators working to proper standards and guidance to ensure a thorough
investigation which would withstand independent scrutiny. In accordance with ministerial wishes
we have assisted oYcials in designing a mechanism to call in the IPCC in the most serious cases.

— It should oVer the option of informal resolution for complaints of less serious misconduct. Our
audit has highlighted that µ of complaints against named individuals can be handled by informal
resolution. This would require fewer resources than currently expended and would greatly improve
customer satisfaction.

— It should provide a means of redress through service recovery so that matters are quickly put right
for complainants.

— It should provide real-time business intelligence to enable managers to improve performance
and service.

— It should be an integral part of the business planning cycle and should form part of a strategy to
develop professional standards in IND.

8. We have found examples of good practice which we have saluted in our current audit. We are
encouraged that IND senior executives and senior managers have responded positively to some of our
recommendations and are engaging with us in devising ways to improve systems.

13 December 2005

19. Memorandum submitted by the Independent Race Monitor

COMMENTS ON THE IMPLICATIONS FOR RACE EQUALITY OF THE PROPOSED
POINTS BASED SYSTEM IN “MAKING MIGRATION WORK FOR BRITAIN”

This memorandum is in addition to my 2004–05 Annual report.

1. The consultation document, “Making Migration work for Britain” argues for simplification and
transparency in the admissions process. I agree that a single system, with objective/verifiable criteria would
be an improvement, particularly if it removed the subjectivity of the current system in relation to intentions.
It is also necessary for the new system to be fair and non-discriminatory. I suggest that the objectives of the
new system should explicitly state that it will have “no unnecessary racially adverse impact”.

2. I accept the need for public confidence in immigration control, but this should not be the main reason
for changes, as the public is generally not well-informed, and is influenced by negative media campaigns.
Public opinion is also by influenced by the tone of political discussion. If politicians use language which
implies that immigration is a “threat” to be “controlled”, this will reinforce negative perceptions.

3. The wider context is missing from the proposals. The UK has long-established links with the
Commonwealth and recent immigration patterns reflect these links. A fair immigration system should
recognise that there are family and cultural/social links in existing ethnic minority communities with the
“traditional/old” migration routes. In defining ease of integration as a criterion for the points system,
diversity should be taken into account. New immigrants with family/kinship links with existing ethnic
minority communities will find it easier to integrate than would new immigrants without such links. The
proposals see integration as an economic phenomenon, and there is no reference to existing diversity and
the role of diVerent diverse communities in integrating newcomers.

4. There should be recognition of the UK’s responsibilities to the developing world. Some low skilled
migration must be possible for those from developing countries or from unstable regimes. If there are no
routes for any legal low-skilled migration from such countries, this will encourage more clandestine
migration. There is clear evidence of pressure to migrate from developing countries, for example Bangladesh
and in Africa, and remittances are an important source of income, sometimes the only source, in some
poor areas.

5. Rights to settlement should take into account social and family interests. It seems unfair and
unnecessary to deny any route to settlement to Tier 3 migrants. It would have a negative impact on social
cohesion as there would be no reason for these migrants to integrate. It would also undermine diversity
policies.
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6. The criteria proposed in a points-based system will aVect some racial groups more than others. The
specific implications for race equality for each tier are as follows:

Tier 1

7. It could favour migrants from western developed countries, particularly English speaking countries.
They will find it easier to satisfy the educational and vocational requirements. Educational and vocational
training institutions in poorer less developed countries have fewer international links and are less able to
demonstrate that they meet UK equivalent standards. Criteria such as ease of integration could be
interpreted mono-culturally and again would favour migrants from western developed English speaking
countries.

8. It will be important to assess the criteria for awarding “points”, for potential adverse impact and not
set language levels too high. A fair transparent system for rating equivalent qualifications should be
available and applicable to all applicants’ countries, open to anyone, as in Australia

Tier 2

9. I am not in favour of auctions. The historic connotations are negative, and it gives the wrong message
about immigrants—they are a purely economic, “saleable” commodity. There must be a race equality
impact assessment of any criteria.

Tier 3

10. The proposals for a separate stream with no possibilities for settlement or of changing tiers would
create a group of “guest-workers”. There would be no incentive for these workers to integrate, and no
incentive for employers to provide training and development. There are proposals for time-limited
restrictions and compulsory remittances. This creates a group with inferior status and rights, which will not
be good for community or workplace cohesion. Enforcement is always a diYcult matter.

11. Sponsors should have positive obligations too. For example they should be required to provide
induction courses on life in the UK, and on-the-job language training.

Tier 4

12. A test of whether the primary intention of coming to the UK is to study is subjective. Bias and
cynicism in relation to applicants from high risk countries are possible. This has race equality implications
because such applicants will have to satisfy a higher standard to establish their credibility.

Bonds

13. There is a proposal that applicants from high-risk countries with high numbers of immigration
breaches should be required to deposit a bond.

14. If an individual is adversely aVected because he or she is from a nationality with a poor immigration
record, this would be unlawful discrimination. A person would be less favourably treated because of their
racial group, and would not be treated on their individual merits. (See the House of Lords decision in the
Prague Airport case).

15. It is also contrary to equal opportunities practice to have some immigrants who are marked out as a
“problem” and have an added financial burden. There should be careful consideration of the race equality
implications, especially if there is to be any withholding of repayment.

Systematic decision making and risk assessment

16. In the section on decision making reference is again made to risk assessment. The same comments
apply as in paragraph 3 and 14 above. If an individual applicant is treated less favourably, for example by
being refused or by having to satisfy an additional requirement, because of his or her nationality, and not
considered on his or her merits, this would breach the Race Relations Act. Such discrimination could only
be done through the use of ministerial authorisations. This would greatly extend their use in scope and scale,
and would legitimise substantive racial discrimination. In my view this would be disproportionate and not
justified by current levels of immigration abuse.
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Illegal working

17. The race equality implications of the new penalties referred to in the consultation should be reviewed.
If employers find the checks onerous some may be tempted to refuse all “foreigners” or those they perceive
to be “foreign”, which could result in unlawful discrimination against British ethnic minority jobseekers.

Mary Coussey

28 November 2005

20. Memorandum submitted by the Immigration Law Practitioners’ Association (ILPA)

Summary

1. ILPA is a professional association with some 1,200 members, who are barristers, solicitors and
advocates practising in all aspects of immigration, asylum and nationality law.

2. Members have relevant experience of all the areas to be covered by the Inquiry. Our submission
therefore addresses all, endeavouring to provide concrete examples and recommendations both for
investigation and for change. The requirement of brevity means that these are but examples.

Institutional Structures and Co-ordination

3. It continues to be ILPA’s experience that institutional coordination is not robust. For example:

— As users we find a lack of clarity concerning the division of responsibility between Croydon,
SheYeld and Liverpool in variation cases.

— Policy proposals, including on managed migration strategies appear to be developed in relative
isolation from those who operate the current system. This leads to a lack of clarity and
fragmentation on policy change.56

— There is no publicly accessible, and perhaps no, archive of Immigration Directorate Instructions
(IDIs) and Asylum Policy Instructions (APIs). It is diYcult to obtain records of the date and nature
of changes, and of past policies. An on-line resource to address this is apparently being developed
and should be encouraged.

— Assessments in Country Information reports are not always reflected in Operational Guidance
notes (OGNs) and are not applied in decision-making.

4. Co-ordination across government is also weak. For example:

— DWP oYces have been treating people who cannot provide up to date IND acknowledgment of
their application for leave to remain as overstayers and thus wrongly refusing them benefits.57

— Section 9 of the Asylum and Immigration (Treatment of Claimants etc) Act 2004 is wholly at
variance with the Children Acts. Home OYce levels of funding for unaccompanied children
supported by local authorities do not meet costs. It is timely and appropriate for the eYcacy of the
protocol arrangements between Local Authorities, the Family Division and the Home OYce to be
examined.

Quality of Initial Decisions

5. Members’ experience accords with that of the Independent Monitor for Entry Clearance cases,58 and of
the NAO,59 who have found considerable variation in the substance and quality of decision-making between
diVerent posts abroad. ECOs continue to refuse visas on the grounds that they doubt a person’s intention
without ever interviewing, or putting their doubts to that person, in contravention of internal procedures.

56 Eg specialised lead within Asylum Policy for children does not have lead on detention policy for children. Detailed knowledge
of particular areas are often not widely shared, raising concerns about degrees of oversight and accountability See ILPA policy
paper “Child First Migrant Second, Ensuring that every Child Matters” Heaven Crawley ILPA November 2005.

57 The length of time the Home OYce takes to determine these applications appears to be one source of the confusion as is their
consequent failure to acknowledge the application and estimate a realistic date of determination.

58 Eg Report by the Independent Monitor (Immigration and Asylum Act 1999) Fiona Lindsley February 2005.
59 NAO Visa Entry to the United Kingdom, The Entry Clearance Operation, HC 367 of 2003 to 2004.
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6. FYS policy is to address quality administratively and in a managerial fashion, while removing
appeal rights.60

7. ILPA members frequently see poor quality decisions by immigration oYcers. There are often obvious
errors of law,61 errors arising from failures to consider documents provided. Consideration should be given
to eYciency savings which could be achieved by the introduction of a “minded to refuse” procedure which
allows clarification of disputed issues.

8. ILPA sees no prospect of internal review mechanisms proving robust if there is no later appeal to
concentrate the decision-maker’s mind on getting it right first time.

9. Scrutiny by the Advisory Panel on Country Information62 is hampered by its current limitation to the
Country Information Reports, and the exclusion of the Operational Guidance Notes (OGNs)63 and
standard refusal paragraphs from their remit. Yet the OGNs are the documents actually utilised by
decision-makers.

10. The audit of asylum decisions by UNHCR staV under the Quality Initiative (QI) Project and internal
examinations on quality are welcome developments. There is still much room for improvement.
Accreditation schemes are up and running for legal representatives practising in immigration, and
consideration should now be given to the accreditation of IND staV under these schemes.

11. EVective representation could increase quality. However, in the fast track schemes in
Harmondsworth and Yarlswood representatives have, at best, only 24 hours notice that they will be
representing a client at an asylum interview.

12. Limitations on appeal rights and constraints on representation adversely aVect decision-making by
reducing accountability and independent scrutiny.64

Proposed Points Based Scheme

13. Little detail is yet available on the points system, but what is known is not reassuring.65 Particular
concern centres on the desire to disband specialist teams and push decision-making out to ECOs. This
removes complex decision-making from specialists to generalists. There is proven concern about quality in
posts,66 about the level and scope of their experience and their capacity to handle the volume of work. We are
not reassured that problems will be solved by an all-encompassing IT system. We fear that the complexity of
assessing individual applications under a points system has been underestimated.

Appeals and Judicial Review

14. Where appeal rights exist, there are real diYculties securing competent representation and funding
for a challenge.

15. Funding arrangements provide a disincentive to solicitors undertaking legal aid work. If, on an audit
of a yearly random sample of files it is found that more than10% of work done on a case cannot in the LSC’s
view be justified, the LSC claws back that percentage of all its payments, including sums spent on counsel’s
fees and disbursements (subject only to a lengthy appeal process). Firms have ceased legal aid practices
because they are unable to operate under conditions of such financial exposure and uncertainty. The LSC
has also indicated its intention to amend the contract67 to introduce a performance standard requiring a 40%
success rate at appeal, with failure to achieve this being treated as a fundamental breach. This is a crude and
unrealistic measure and will further deplete legal aid ranks.

15. There are now only 1,100 representatives accredited under the Law Society’s scheme at Level 2, and
455 at Level 1. Legal aid rates have not increased for five years. Level 2 accreditation does not lead to any
increase in hourly rates. Level 368 attracts a 5% increment. In all other areas of law the increment is 15%.

60 As well as debates on the Immigration, Asylum and Nationality Bill 2005 see the Annex to the letter of the Minister of State
Tony McNulty MP to Dr Evan Harris 18 October 2005, copy in House libraries. Contrary to the impression given by some
statements during debates on the Immigration, Asylum and Nationality Bill (Eg Minister of State, Tony McNulty MP,
Standing Committee E, 19 10 05, at Column 63) the NAO emphasised that “The refusal decision is reviewed again by an entry
clearance manager when the appeal is received”, thus while new evidence might explain an initial refusal, it cannot explain
why internal review mechanisms did not operate to avoid an appeal.

61 Eg misinterpretation of an immigration rule.
62 To which ILPA is an observer.
63 Often the only country information documents read by decision-makers.
64 See Appeals below for detail.
65 See ILPA’s response to the consultation Selective Admission: Making Migration Work for Britain, appended hereto.
66 See Quality above.
67 From April 2006.
68 Administered by the Law Society, and still not up and running.
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16. The fast track appeal system is too fast for justice to be done. Appeals are heard a few days after the
decision to refuse asylum: there is insuYcient time to marshal evidence or adequately to instruct
representatives. Over 50% of appellants in these appeals are unrepresented. All cases that are in the fast track
appeals system should automatically qualify for legal aid if the interests of appellants are to be properly
protected.

17. Removal of appeal rights continues apace with proposals to remove rights of appeal against decisions
to vary leave, and most rights of appeal against refusal of entry clearance and refusals of entry.69

18. It remains the responsibility of the Home OYce or Entry Clearance OYcers in particular cases to
submit papers to the court.70 ILPA members’ regular experience is that documents sent to Home OYce
Presenting OYcer Units more than 7 days in advance of a hearing, in accordance with directions, do not get
linked to the Home OYce file. Many adjournments of appeal hearings are attributable to Home OYce
failures or errors. The Committee should seek data and information on the Home OYce as a litigant in
appeals.

19. New practice directions are supposed to allow Immigration Judges to take on robust case
management. Their task is hampered by directions powers which focus only on applicant errors and
omissions and do not provide any sanction for Home OYce oversights or failures. In this as with other
procedural provisions, there is no equality of arms in the immigration appeal process.

20. ILPA recommends that the Committee consider the intersection of immigration and related decision-
making and appeals, including on welfare benefits, housing and in family and care proceedings. There are
new complexities in these overlapping jurisdictions which it is timely to address.

E-borders, including Biometrics

21. The NAO’s recent report Consular Services to British Nationals,71 provides useful insight into the
infrastructure in posts abroad. It has significant implications for implementation of E-borders and the
increased use of biometrics. ILPA will provide a summary on this in evidence to the Committee.

22. The Information provisions of the Immigration, Nationality and Asylum Bill make little reference to
safeguards to sharing and retention of personal data. This is symptomatic of a wider failure adequately to
address such concerns.

Reporting, Investigating and Punishing Immigration Offenders

23. From September 2004 to July 2005 there were 372 prosecutions under section 2 of the Nationality,
Immigration and Asylum Act , and 281 convictions. During this period there had also been an increase in
prosecutions under other immigration legislation.72 We have asked for updated figures but these have yet
to be provided: we have no statistics for the last six months.

24. Those with no documents are receiving sentences of between two to four months and those with false
documents of up to 12 months. Section 2 allows children to be prosecuted. Prosecutions have been brought
in cases where the age of the defendant is disputed, ILPA members have experience of cases in which age
disputes resolved in favour of the child have proceeded to prosecution and custodial sentences have been
given to the child.73

25. Immigration oVenders identified are usually taken to police stations, interviewed very briefly by
Immigration OYcers and served with removal directions. The speed of this process has the eVect that the
case often proceeds as a human rights application when it should have been dealt with within the
Immigration Rules. There is insuYcient consideration to whether the accused is a victim of traYcking,
perhaps a minor, and intimidated by a traYcker or under duress.

26. Immigration oVenders held in police stations should be provided with access to accredited
immigration lawyers attending in person to take instructions and represent the client before the Immigration
Service before any decision is taken on removal. This requires proper funding by the LSC who at present
are only willing to provide a limited telephone advice service.

27. Those leaving the UK voluntarily by air, having overstayed their leave to enter by only a few days,
are increasingly having their passports stamped and are being served with notices, and recorded in the
statistics, as immigration oVenders. We question whether this practice is directed to improving removal

69 See Quality above. Proposals are contained in the Immigration Asylum and Nationality Bill which has highlighted the extent
to which the DCA abdicates policy in this area to the Home OYce. The government’s intention is that powers to restore, and
to take away, appeals, should be exercised by the Secretary of State to the Home OYce, a party to those same appeals.

70 Entry Clearance OYcers have a particularly long time in which to do so: 11 weeks in non-settlement cases, 19 in settlement
cases.

71 HC 594 of Session 2005 to 2006.
72 Such as for deception under s24A Immigration Act 1971 or possession of a false passport under Part I of the Forgery and

Counterfeiting Act 1981.
73 Including cases where the accused was held in a young oVender institution/referred to a youth oVending team. Among those

convicted were 11 children, 10 of whom were age-disputed by IND.
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statistics.74 The person shown as removed may have diYculties obtaining a visa in future. It is not a necessary
or proportionate response to a person voluntarily leaving the UK. Clause 11 of the Nationality,
Immigration and Asylum Bill will exacerbate this problem.

Detention Policy and Conditions

28. ILPA is concerned that the lack of automatic judicial oversight is resulting in prolonged arbitrary
detention practices. We draw to the Committee’s attention the comments of Mr Alvaro Gil-Robles,
Commissioner for Human Rights, Council of Europe.75

29. Over 13% of the total detention beds are now dedicated to families. Unaccompanied minors are
detained, including in fast track cases, because of decisions taken by CIOs that the minor is over 18 without
any age assessment having been undertaken by Social Services. It often seems that people are detained and
placed in the fast track because there is a bed available. Although the Court of Appeal held that the fast
track scheme in Oakington complied with Article 5 of the ECHR, the European Court of Human Rights
has declared the case admissible and will examine whether it is lawful to detain people for administrative
convenience.

30. The HMIP inspection regime is doing excellent and extensive work in reporting on conditions of
detention. ILPA is pleased that the role of HMIP is being formally extended to include short term holding
facilities and escort arrangements.76 We draw to the attention of the Committee failure to implement a
number of key HMIP recommendations77 and urge the Committee to audit implementation of HMIP
recommendations.

31. There are particular concerns with the conduct of private contractors conducting detention and
escort facilities.

Race Equality

32. ILPA recommends that the Committee audit implementation of the recommendations of the
Independent Race Monitor, who addresses the eVect of Ministerial authorisations under section 19E of the
Race Relations Amendment Act. We also seek disclosure of the text of authorisations so that decision-
making is transparent

33. Passing the burden and cost of policing immigration control to employers78 risks increasing
discrimination without catching those who exploit migrant workers. Proposals for a new civil penalty regime
for employers79 will increase these risks, for people subject to immigration control, and others. Better
protection for migrant workers is a cornerstone of eVective protection against discrimination, as well as
against exploitation.80

34. The extent to which diVerent treatment by diVerent posts abroad constitutes race discrimination is
worthy of further examination.81 ILPA notes the discrepancy between the waiting times for the
consideration and issue of settlement visas as between posts.

35. ILPA is also concerned at decisions taken without consultation, to remove entire national groups
from eligibility to apply for certain categories of the Immigration Rules.82

Customer Satisfaction

36. In ILPA’s experience, levels of satisfaction with Work Permits UK are higher than for other parts of
IND, yet the work of WPUK is to be moved abroad to posts, where concerns about quality dominate.83

37. Access is one reason why ILPA members are more satisfied with WPUK than other parts of IND.
The Unit is accessible to applicants and representatives. Other parts of the department are inaccessible. It
is necessary to go via the Telephone Enquiry Bureau rather than direct to caseworkers. Responses to
enquiries from posts abroad can take many months.84

74 See Statistics below.
75 Mr Alvaro Gil-Robles, Commissioner for Human Rights, on his visit to the United Kingdom, 4–12 November 2004, OYce

of the Commissioner for Human Rights, Council of Europe, 8 June 2005, paragraph 49.
76 By the Immigration, Asylum and Nationality Bill.
77 Including those on children, legal representation and statistics. See also Statistics below.
78 Under both the Bill and the Managed Migration proposals.
79 In the Immigration, Asylum and Nationality Bill.
80 See Report of the House of Lords Select Committee on the European Union, Economic Migration to the EU HL Paper 58,

14th Report of Session 2005–06, especially Chapter 5.
81 See Working Holidays for all? Mick Chatwin, Mahmud Quayam Legal Action, August 2002 and Verity Gelsthorpe, Robert

Thomas and Heaven Crawley Family Visitor appeals: an evaluation of the decision to appeal and disparities in success rates by
appeal type Home OYce Online Report 26/03.

82 For example, without consultation, severe restrictions were placed on applications for visas by young Nigerian men prevented
from applying for visas to the UK.

83 See Quality above.
84 For example, one ILPA member represented a refugee whose wife was waiting over a year in a third country for a visa because

IND had failed to confirm his status as a refugee.
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38. Fees are a cause of significant dissatisfaction. The basic fee to be paid by those applying to stay with
their families, or to work, has more than doubled to £355.85 There is a fee of £160 to transfer an endorsement
of indefinite leave to remain to a new passport, a simple administrative task. This is beyond the means of
many. There are inadequate fee waiver provisions.

39. That some applicants are prepared to pay the £500 premium fee to have their application processed
in one day is a sign that they find this a useful service. ILPA believes that consideration should be given to
reducing that fee. However, we also consider that the premium day service should be extended to
applications by EEA nationals and their families who are outside the current scheme and consideration
given to ways to provide expedited services more broadly.

40. Rules preventing people from switching immigration status from within the UK create complexity,
for applicants and for IND. There should be greater flexibility in designating alternative application posts
to process or issue visas to applicants unable to return to their homes or from distant countries such as
Australia, South Africa or South America

41. Applications for entry clearance can now be made on line at many posts abroad. A facility for
on-line applications should be extended to in-country applications as well.

42. Complaints procedures are inadequate and are not dealt with in any meaningful way. Complaints
are dealt with by oYcers within the department and only monitored by individuals from outside.86 These
procedures, designed for individuals concerned about the handling of an application, are not suited to
complaints about the exercise of powers of search and detention.87 Unlike the police, Immigration OYcers
are not publicly accountable to an independent complaints authority. Moreover, a great many of the
immigration control functions are privatised. The activities and practices of private firms engaged in the
transport or detention or search of immigration detainees are governed solely by contracts kept secret for
reasons of commercial confidentiality The criminal law provides the only oversight and accountability. This
is inadequate and inappropriate.

Immigration Statistics

43. Statistical information remains inadequate and fails to elucidate management practices and
outcomes.88 Statistics on detention are poor, as HMIP has observed repeatedly. Little information is
collated on representation. There is a need to collect statistics on the numbers of applicants unrepresented
at appeals.

44. Some recorded information is likely to be misunderstood. For example:

— Success rates on appeal and in particular judicial review fail to identify those cases in which the
Home OYce conceded a case, often at the door of the court, giving the impression of lower success
rates than is the case.

— The new removals project exercise appears to count as “removed” people who are voluntarily
leaving the UK, but whose leave has expired.

Co-ordination with European Immigration Policies

45. We refer you to our evidence to the European Union Committee of the House of Lords,89 highlighting
problems of selectivity. In summary, British policy since 1999 has been to decline to opt-in to immigration
measures that would require the UK it to grant a right of admission to certain categories of person. The
diYculties of the UK’s position are highlighted by the other Member States’ rejection of the UK’s requests
to participate in the EU Border Agency and the EU measure on passports.90 During its Presidency of the
EU, the UK has sought to advance matters from which it is excluded because of its sovereign borders policy,
for example work on the Visa Information System.

46. The UK has also influenced European decision-making in a negative way; for example it pressed for
an equivalent to section 55 of the Nationality, Immigration and Asylum Act 2002 in the Reception Directive,
and now section 55 has been roundly criticised by the House of Lords in R v SSHD ex p Limbuela and ors.

47. See also ILPA’s Response to the Home OYce consultation on Implementation of Council Directive
2003/9/EC of 27 January,91 which examines a specific instance of compatibility in detail.

85 As a result of the Immigration (Application fees) Order 2005.
86 Complaints Audit Committee: Appointed by, and reporting to, the Secretary of State for the Home Department.
87 Where they are the only option aside a civil action for assault or false imprisonment.
88 See ILPA’s submission on Immigration statistics, appended hereto [not printed].
89 In particular for their Inquiry into Economic Migration to the UK, Op cit. See Annex.
90 The UK has brought actions before the European Court of Justice to challenge these decisions.
91 See Annex.
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List of Annexes [Not printed]

— ILPA Response to Selective Admission: Making Migration Work for Britain, November 2005

— ILPA submission on Immigration Statistics June 2005

— ILPA’s Evidence to House of Lords European Union Committee Inquiry: Extract from

— Economic Migration to the EU, 14th Report of Session 2005–06 HL Paper 58, Evidence response
to Q41, page 13 of the Report.

— ILPA’s response to Implementation of Council Directive 2003/9/EC of 27 January laying down
minimum standards for the reception of asylum seekers

— ILPA policy paper. Child First Migrant Second, Ensuring that every Child Matters Heaven Crawley
ILPA November 2005

5 December 2005

21. Memorandum submitted by the Institute for Public Policy Research (ippr)

Summary

The ippr welcomes the Home AVairs Committee’s inquiry into this important area of migration policy.
Improving the eYciency with which the Immigration and Nationality Directorate (IND) and UKvisas
manage flows of people into and out of the UK is critical to meeting the overall economic and humanitarian
objectives of managing migration. Ensuring that institutional structures and operational strategies are able
to promote joined-up policymaking is also critical. We believe there is scope for creative measures to
improve the transparency and eVectiveness of the system, perhaps through the creation of an independent
monitoring body. There is also a pressing need to improve statistics on the scale, nature and impact of
migration into and out of the UK. Tackling irregular immigration may well require better border control
measures, but the creation of formal channels for low-skilled migration together with some form of
regularisation may be the most eVective measures.

Introduction

1. Immigration control is a complex and emotive issue that is a source of considerable debate in the media
and amongst the general public. In light of this, the Institute for Public Policy Research (ippr) welcomes the
Home AVairs Committee inquiry into immigration control and considers an examination of this kind to be
both timely and important. Improving the eYciency with which the Immigration and Nationality
Directorate (IND) and UKvisas manage flows of people into and out of the UK is critical to meeting the
overall economic and humanitarian objectives of managing migration. We acknowledge that there have
been significant operational improvements in recent years but there is still scope for improving the eYciency,
eVectiveness, transparency, and fairness of immigration control.

2. The ippr acknowledges the recent attempts by the IND of the Home OYce to develop a more coherent
set of migration policies, engage with a wide range of stakeholders, and engender a more informed and
balanced debate on migration issues. Our submission in response to the Home OYce consultation document
Selective Admission: Making Migration Work for Britain outlines our concerns around the proposed changes
to the labour migration system.92 In this submission to the Home AVairs Committee, we aim to draw
together the implications of our recent research for the issues being considered into the current inquiry into
immigration control.

Migration: Beyond Control

3. All too often, migration policy in the UK is viewed as a specialist area focussing on the regulation and
control of the movement of people in and out of the UK. Our view is that migration policies (even those
aimed primarily at managing flows) cannot be eVective unless adequate attention is paid to other areas of
public policy to which migration is intrinsically linked (eg labour markets, social cohesion, and international
development). For example, as the Home OYce itself recognises in the Selective Admission consultation
document, “migration makes a substantial contribution to economic growth, helps fill gaps in the labour
market, including key public services such as health and education, and increases investment, innovation
and entrepreneurship in the UK”. The challenge for policymakers in this area is to ensure that these
overlapping concerns are taken into account when designing particular policies. The critical challenge for
the IND will be to ensure that its institutional structures and operational strategies are able to promote
joined-up policymaking. Not only will this require eVective consultation with other relevant Government
departments (such as the Treasury, DWP, DTI, DFES and DFID), it will also require a conceptual

92 A hardcopy of the ippr submission is enclosed [not printed] and can also be found at http://www.ippr.org.uk/ecomm/files/
selecting—wisely.pdf
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framework that goes beyond “control”. Indeed, drawing on ippr’s previous work,93 it is critical that
migration policies go beyond admission to consider what we have termed the AEIOU of managing
migration:

Admission—who can enter and the rules of entry.

Entitlements—the rights and services migrants have access to.

Integration—how eVectively they integrate into their host society.

Overseas impacts—the impact movement has on sending countries.

Undocumented migrants—those resident in the UK but living and/or working without
permission.

Institutional Structure

4. While we do not feel in a position to comment on the operational structures of IND or UKvisas, we
do believe that more needs to be done to build public confidence in the migration system. This will require
operational improvements, but there may also be scope for creative measures to improve the transparency
and eVectiveness of the system. One such measure that we recommend is the creation of an independent body
with oversight and monitoring responsibility on managed migration policies. While the Home OYce would
retain responsibility for migration flows, the creation of a “Managed Migration Policy Committee”, perhaps
functioning in a similar fashion to the Bank of England’s Monetary Policy Committee and composed of
independent members and government observers, could be a useful addition to the institutional architecture
on migration. Such a body could advise on the quantity and quality of migrants required, review how the
system is faring, provide advice on where improvements could be made and publish annual surveys of
migration flows. The existence of such a cross-disciplinary body would not only boost the capacity to make
better migration policy but also boost public confidence in the migration system. It would also encourage
an understanding that a managed migration policy is about pursuing broader economic objectives rather
than simply managing flows of people across borders.

The Proposed Points System

5. As discussed in our submission to the recent Home OYce consultation, we acknowledge that the
proposed points-based migration system has the potential to help streamline the admissions processes for
economic migrants, thereby allowing more eYcient and fair outcomes. However, we believe that more could
be done to ensure that the system will be responsive to economic conditions and simpler to process. For
example, we are not yet persuaded that Tier 2 in the proposed system (essentially a flexible employer-led
labour migration programme) should be part of the points system (the objective of which seems to be to pre-
select human capital for long-term economic integration). Australia and Canada, for example, have
recognised the potential for confusing individual and employer-led approaches and so operate short-term,
demand-led labour migration programmes outside their points-based long-term immigration programmes.
The case of health and personal care services highlights the potential confusion between individual- and
employer-led approaches. Currently, a significant proportion of work permit holders work in the healthcare
sector. However, the proposed system may impose more onerous admission criteria on a highly qualified
nurse with several years of experience than a newly qualified doctor on the basis of a skills/earnings
threshold. This could make the proposed system less responsive to labour market demand. Furthermore,
the proposed system could result in significant numbers of workers who have a job oVer, but are unable to
take it up because they do not qualify for entry under criteria imposed by the new points system because of
age, salary or the occupation is not on a shortage list. This would undermine the flexibility of the system
because the resident labour market test would be rendered meaningless and, by leaving unfilled vacancies,
defeat the purpose of having a managed migration system.

6. It is also important that any points system is suYciently straightforward and standardized so that
applicants and entry clearance oYcers understand it clearly. Here, we believe that the aim should be a single,
unified points system. This could involve combining the proposed Tiers 1 and 2 with points awarded
according to a master list of criteria such as recognised qualifications, age, English language ability,
particular occupations, job oVers, or oVers in particular regions of the UK.

Immigration Statistics

7. We believe that it is critical and opportune to review the collection and dissemination of migration
data. Good quality statistics on the scale, nature and impact of migration into and out of the UK is crucial.
Better qualitative, quantitative, embarkation and longitudinal data will be critical in promoting a more
informed debate about migration and providing the evidence base needed for research and policymaking in
this area. As ippr highlighted in a recent report on Britain’s new immigrant communities, data collection

93 See, for example, D. Sriskandarajah, “Outsiders on the inside: Towards socially just migration policies” in Pearce and Paxton
eds. Social Justice: Building a Fairer Britain (London: Methuen, 2005). Hardcopy enclosed [not printed].
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also needs to be suYciently nuanced to capture the incredible diversity of flows.94 Whilst we are aware that
data collection is currently under review within the Home OYce, we would like to reiterate that any reform
of the migration system should also be seen as an opportunity to initiate systems to collect more and
better data.

8. There is also a need for greater transparency in the collection and publication of data. For example,
the recent controversy around the existence and publication of research into the “illegal population” in the
UK demonstrated the importance of handling immigration statistics in an open and transparent manner.
Without a free exchange of information, it will also be diYcult to establish an informed, evidence-based
debate about migration management.

Irregular Migration

9. We believe that the ways in which migration policy aVects irregular migration need to be explored in
greater detail. In our view, the demand for low-skilled workers in the UK is unlikely to diminish significantly
or quickly. Recent policy regarding low skilled immigration is based on the assumption that low-skilled
migrant workers from outside the enlarged EU are not required. However, while the numbers of workers
registering from accession countries has indeed been noteworthy, it is likely that net flows over the long-
term are likely to stabilise at a much lower rate than the recent gross inflow figures suggest. There is a
pressing need for workable, legal channels to meet some of the current and anticipated demand for low-
skilled workers in the British economy. Without such measures, there is a risk of a vicious cycle in which
unsatisfied demand for low-skill domestic workers will be met by irregular migrants, thus increasing the size
of the illegal workforce, increasing exploitation and reducing the scope for eVective policies. The economic,
humanitarian and political reasons for doing so are perhaps even more compelling than those for managing
highly skilled migration.

10. While we acknowledge the importance of identifying and dealing with immigration oVenders, simply
getting tough is unlikely to be eVective in tackling irregular migration. As we have discussed elsewhere,95

some form of regularisation may be the most humane, realistic and, in the long-term, economically eVective
approach. Regularisation and the implementation of formal channels for low-skilled migration is a more
realistic approach than denying the need for low-skilled migrants or being overconfident about the ability
to control them.

Conclusion

11. In recent years, migration has emerged as one of the most diYcult and controversial areas of public
policy in the UK. Given labour market conditions, public attitudes, demographic change and concerns
about social cohesion, managing migration eVectively is likely to remain a key challenge in years to come.
In this submission we have attempted to identify ways in which ‘immigration control’, taken in its widest
context, could be made more eVective and transparent. We would be happy to elaborate on any of the points
made in this submission.

Dhananjayan Sriskandarajah
Head, Migration, Equalities and Citizenship Team

2 December 2005

22. Memorandum submitted by Islington Law Centre

Introduction

1. Islington Law Centre has provided advice and assistance to Islington residents for over three decades
and provides free advice on Immigration, Housing, Employment, Education and Consumer law through its
day time advice service. Our advice funded by the Legal Services Commission, the London Borough of
Islington, and the Neighbourhood Renewal Fund, together with other smaller sources of funding including
donations. Islington Law Centre is a member of the Law Centres Federation.

2. The Immigration Unit provides advice in the form of casework, telephone advice, advice and support
for community organisations, and by providing a Foreign Nationals Advice Surgery at HMP Holloway
every fortnight. As a result we have a range of clients with diVerent legal enquiries surrounding immigration
issues. These submissions have drafted by members of the Immigration Unit from their experiences of day
to day practice in immigration law. The Unit is made up of two solicitors, one caseworker, and one
trainee solicitor.

94 S Kyambi, Beyond Black and White: Mapping new immigrant communities (London: ippr, 2005). Hardcopy enclosed [not
printed].

95 N Pearce & D Sriskandarajah, “Out of the shadows”, The Guardian, 9 February 2005.
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3. On the whole the Immigration Unit’s experience of working with the Immigration and Nationality
Directorate and UKvisas is not a positive one, characterised as it is by delay, ineptitude and misapplication
of the law. Most correspondence goes unanswered, and documents are frequently lost. The Complaints
procedure is virtually useless, as it never appears to resolve the individual complaints made, or improve
the service.

Quality of Home Office and ECO Decision Making

4. We have concerns about the quality of decision making in both applications to the Home OYce and
in Entry Clearance applications. It appears that there is inadequate consideration of evidence, and either
misunderstanding of or too rigid an application of existing policies. It is also problematic that there is
unclear or inconsistent statement of policy on the IND website. We also have serious concerns about the
extent to which those making these decisions understand obligations under the ECHR, and in particular the
concepts surrounding the application of Article 8, especially the concept of proportionality and the
application of the case of Huang. As an example we have recently made an application for family members
of a person granted Humanitarian Protection to join her in the UK on the basis that HP has now been
brought into line with Refugee Status and holders may apply for family reunion a stated on the IND website.
This application has been refused on the basis that our client was granted HP before the 30/8/05 and cannot
benefit from the policy. Consideration of Article 8 issues was virtually non-existent. This matter must now
go through the appellate process causing further interference with the family life of our client, and placing
an undue burden on the public purse.

Unmeritorious Applications for Review and Reconsideration

5. Another issue of concern is the current propensity that we have noticed in Home OYce Presenting
OYcers Units to apply for review of any and all appeals allowed by the AIT regardless of the merit of the
review. The issue is that of those appeals of our clients allowed by the AIT this year, the Home OYce have
lodged an application for Review and Reconsideration (or leave to appeal to the IAT pre-April) in 80% of
cases. In all cases where permission was granted the Home OYce Presenting OYcer who appeared at court
for the Reconsideration hearing withdrew the application or oVered no legal argument. In the remaining
cases permission was not granted. This means that in 100% of cases the decision of the original judge was
upheld.

6. Preparation of cases to be heard before the AIT on a reconsideration hearing must be fully prepared
by us a representatives for the Appellant and the cost of this is borne by the public purse. It is therefore
of considerable concern when unmeritorious applications are lodged, or when these matters are clearly not
adequately prepared or thought out by the Presenting OYcer who drafts the grounds, nor who appears at
the hearing. It is also alarming to see that the Home OYce appear to be granted permission to appeal on
the basis of grounds which disclose no error of law.

7. In addition to the financial implications, and more importantly, the human impact of this upon our
clients is very serious. Two of our clients in whose appeal the Presenting OYcer did not pursue the appeal
at court were minors at the time of their asylum application, and a third suVers from schizophrenia. It was
devastating for them to have the appeals allowed, and then have to cope with the fact that the decision was
under challenge. It was particularly diYcult for them to understand when the Home OYce did not make
any proper argument at court. In another case, the appeal related to a family reunion appeal in which a 15
year old girl was applying to join her sister, who had cared for her since she was a tiny baby. The interference
with family life was exacerbated when the appeal process was prolonged by a speculative application for
Review and Reconsideration which disclosed no error of law.

8. At the discussion stage of the 2004 act Appellant’s representatives were been heavily criticised for
perceived “abuse” of the appellate system, and the punitive new funding regime imposed by the 2004 Act
was put in place to reduce this perceived burden on the public purse caused by Appellant’s representatives
pursuing appeals that had little chance of success. We maintain that Appellant’s representatives have not,
to our knowledge, abused the system, but those arguments need not be rehearsed here. We are concerned
to see that the new funding regime appears to have led to the Home OYce pursuing unmeritorious appeals
with impunity.

Impact of Section 2 of the Asylum and Immigration (Treatment of Claimants) Act 2004

9. Through our work at HMP Holloway prison a number of issues have become apparent that cause us
concern about the enforcement of immigration oVences relating to illegal entry, and S2 Asylum and
Immigration (Treatment of Claimants) Act 2004 oVences in particular. The following three issues all require
further investigation.

10. Interpreters who regularly work with immigration matters in prisons have expressed their concern
that S2 is being implemented in a way that sexually discriminates against women. These concerns are based
solely on the personal experience of interpreters of working more frequently with women who have been
charged with these oVences. We are unable to comment from direct experience as our prison work is
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predominantly in HMP Holloway we only deal with female clients convicted of S2 oVences. However we
feel this is an issue that should be investigated. We therefore request statistical evidence of the gender
breakdown of those charged and convicted of S2 oVences.

11. Whatever the government’s intention in introducing S2 oVences, one eVect of this has been an
increase in the number of asylum seekers being imprisoned on entry to the UK. This has been observed in
our work at HMP Holloway which has taken place since 2002. We are concerned that victims of rape and
torture, and pregnant and mentally ill women are being imprisoned on remand when they would be deemed
unsuitable for immigration detention. There are currently inadequate procedures in place within the prison
service for assisting foreign nationals who have experienced rape and torture, as their needs diVer from the
native prison population considerably. It does not appear that prisons have been given adequate support
to cope with this.

12. A further issue of concern relates to the defence provision in S2. Many of our clients convicted of S2
oVences have in fact had a defence to the charge. However, these have not been explored by the police or
Immigration Service or raised at trial. It appears very few people are relying on the defence at trial either
due to ignorance or poor legal advice or because pleading Not Guilty results in the accused spending longer
on remand than she would have if she pleaded guilty and served a sentence. We feel that this
disproportionately aVects those who have been raped or tortured in detention in their countries of origin,
as they are least able to cope with detention, and most likely to want to be released at all costs. Thus it
appears the law is penalising genuine refugees, rather than those who have deliberately destroyed documents
as was the stated intention.

SEFs Issued without Clear Indication of Time Limit for Return

13. Through our work with asylum applicants who are imprisoned in HMP Holloway under the
provisions of s 2 AI(TOC)2004 we have noted a worrying tendency amongst Immigration OYcers at
Stanstead Airport to issue SEFs to applicants without clearly endorsing on the form the date by which the
SEF must be returned. This is extremely prejudicial to these applicants as many of them do not read or speak
English and cannot read the other directions on the form as these are in English. Since they are remanded
in custody, they frequently do not have the opportunity to seek legal advice or show the form to a
community member who can advise them what to do with the form, or advise them that the form would
usually have to be returned to the Immigration and Nationality Directorate within 14 days of receipt in the
absence of a deadline endorsed on the papers. Prison staV are not qualified to advise applicants on the forms,
and in any event frequently cannot communicate with the applicants due to lack of a common language.
Applicants are often represented at court by video link and therefore cannot even ask their criminal solicitors
what the form means. By the time Applicants manage to obtain immigration advice through our advice
surgery at HMP Holloway the deadline for completing and returning the SEF has usually elapsed, meaning
that applicants risk having their asylum applications refused for non-compliance with the deadline.

14. The majority of applicants that we see through our advice surgery have entered the UK through
Stanstead Airport and we have noted repeated failure to endorse a date on the SEF. We are unable to
comment on whether other ports of entry operate in the same manner.

Delay in Listing Entry Clearance Appeals

15. The AIT has taken to routinely writing to the ECO in Entry Clearance cases, on receipt of the appeal
notice. It requests that the ECO provide the explanatory statement within five months. On questioning, a
member of staV at the AIT said they thought they were given five months because “that’s what they wanted”.
Given that the appellant has to put forward full grounds of appeal within a month of receiving the decision,
it is surprising, and unfair, for the ECO to be routinely given five months to provide details of a decision
which has already been taken. It is not clear who this benefits. It makes further work for reps who have to
write to the AIT/ECO request that documents are forwarded far more quickly. In one case, at Addis, the
decision relies on the results of a DNA test and nothing more. It is not clear why they should need five
months to provide details of the decision and does not accord with the stated aim that the AIT speed up the
appeals process.

16. Particular cases which are examples of where the AIT has given the ECO five months to produce the
explanatory statement are in Addis Ababa, Ethiopia and in Yemen. In a recent appeal against entry
clearance from Bogota, Colombia, the ECO sent all the documents up to the AIT within about one month
of the appeal notice being lodged. There is no reason why all posts should not be able to operate in this way.
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Obstructive Behaviour by Entry Clearance Officers

17. We were very concerned about a particular case where Entry Clearance OYcers at the British High
Commission in Zambia repeatedly requested the same information from a client’s spouse over a period of
almost two years.

18. The Applicant made the application for settlement in the United Kingdom with her son as her
dependant in May 2004. The Applicant’s husband was in the United Kingdom and was the Sponsor in the
application. The Applicant was asked to attend the High Commission on at least nine occasions and on each
occasion she was asked to return and give more evidence despite the fact that the application for a visa had
already been granted.

19. The numerous attendances at the High Commission caused financial loss to the Applicant and the
Sponsor. The Applicant had to arrange for relatives to visit her from abroad in order to provide further
documentary evidence. Additional funds had to be placed in her Bank Account and money was lost through
having to cancel flights to the United Kingdom.

20. The Applicant has now arrived in the United Kingdom safely but only after letters of complaint and
numerous telephone calls to the High Commissioner at the British Post abroad and the involvement of our
Local Member of Parliament.

Inappropriate Conduct of Asylum Interviews

21. We continue to be deeply concerned about the standard of interviewing of asylum applicants. In many
cases obvious points are not followed up or questioning is unsympathetic to say the least. In one case, which
we have taken over from another firm, an interview of a woman who claimed she was raped by militia in
Somalia lasted just 20 minutes. The only question asked about the rape was why she hadn’t disclosed this
earlier in the interview, when she had been asked a very general question about her reasons for leaving and
had replied “beatings, killing, looting”. She was eVectively penalised for not saying “rape” at the very
beginning of the interview. The IO was female but the interpreter and her legal representative were male.
She explained to me that she was so shocked by the events surrounding the rape that she did not speak for
three weeks. It is hardly surprising, that, in this context, she should not mention it at about question 4 of
the interview. The interview ended very shortly after that and she was refused on credibility grounds (not
exclusively to do with the allegation of rape).

Failure to Endorse Travel Documents or Passport with Leave to Remain

22. We have received many complaints from clients who have applied for Indefinite Leave to Remain
(ILR) that on completion of the application their passports have been returned by the IND without an
endorsement showing that the applicant has ILR. Many of those granted ILR under the Concession for
Asylum Seeking Families have experienced this despite the fact that their passports were in the possession
of the IND when leave was granted. The perception amongst clients is that this is a deliberate tactic by the
Home OYce to increase income as applicants the have to apply on form NTL and pay £160 to have their
ILR endorsed on their passport.

2 December 2005

23. Memorandum submitted by the Joint Council for the Welfare of Immigrants

The JCWI (Joint Council for the Welfare of Immigrants) is an independent national organisation which
has been providing legal representation to individuals and families aVected by immigration, nationality and
refugee law and policy since 1967. JCWI actively lobbies and campaigns for changes in law and practice and
its mission is to eliminate discrimination in this sphere. JCWI works to influence debates on immigration
and asylum issues in both the UK and at European level.

1. Institutional Structures and Co-ordination

The co-operation between the UNHCR and the Home OYce in respect of the Quality Initiative is
welcome. However, in light of recent evidence about the treatment of failed asylum seekers who have been
removed to Zimbabwe, and political pressure on the Home OYce to achieve deportation targets the question
of whether the Home OYce can reach an impartial, complex but essentially humane decision is now a very
serious one. Its inherent limitations in respect of asylum claims must be acknowledged and an alternative
independent decision-making body on asylum claims should be considered.

With the advent of managed migration, the lack of consistency between the Home OYce and various UK
missions abroad is more apparent and is discussed below (11). The UKvisas stakeholder group has an
extremely wide remit, and is consequently ineVective on its own. Stakeholder groups with specific remits on
a regional basis and by type of application need to be implemented.
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2. Quality of Initial Decisions (Both Entry Clearance and After-entry)

Entry Clearance: ECO decision-making is poor and inconsistent between UK missions, manifesting a lack
of understanding of the law, lack of transparent criteria which can be understood by applicants and a
reliance on personal value judgements as reasons for entry refusal. There is the tendency to produce local
responses to applications which means that the rules applied in one country or region can be markedly
diVerent from another. This can be interpreted as unfair and discriminatory: for example the sudden and
arbitrary decisions by the Nigerian mission to suspend award of entry visas to young males.

After entry: Home OYce decision making, in particular in applications that concern “switching” from one
category under the immigration rules to another, or in applications based on exceptional, compassionate
circumstances, are still subject to huge delays. In addition, the frequency of successful appeals, suggests that
there is inadequate knowledge of the law by those taking initial decisions.

3. Particular Areas of Policy, including the Proposed Points-based Scheme

The schemes under which people may come to the UK to work are excessively complex. The points-based
scheme will not necessarily constitute a simplification. We are particular concerned about the absence of
rights of unskilled temporary migrant workers. The new scheme divides the workforce into distinct classes
attached to separate conditions of entry and residency, creating bias in favour of higher skilled migrants.
The main eVect will be that those in the least advantaged groups will find it much harder to recoup the initial
investment in migration and having sharply limited leave to remain tied closely to their category of work.
Consequently, they may have a perverse incentive to turn to the informal economy and be more vulnerable
to abusive and exploitative employers. The further assumption that the majority of vacancies in the lower
skilled categories should be filled by EEA nationals also risks racialising the tier system. Of course
professionally trained non-EEA nationals will have the opportunity to enter in the highly skilled category.
However, because disproportionately large numbers in the developing countries of Latin America, Africa
and Asia are unable to access mass education systems, let alone professional training, they will be disbarred
from opportunities to enter the UK in jobs that might otherwise have provided them with “launch pads”
for bettering themselves and earning remittances to send home. Thus the tier system may perpetuate
institutional racism while frustrating the goals of international social justice.

Decisions on who will and will not be given the opportunity to migrate to the UK to take up work, will
in future lie with UK Entry Clearance missions. The Immigration and Asylum Bill 2005 (IAN) proposes to
abolish appeal rights against entry clearance refusals, for amongst others, workers. In view of our comments
above on the quality of ECO decision making, it is all the more important that ECO’s decisions can be
reviewed independently via appeal.

Current policy fails to address the reality of half a million people who are here illegally, whose situation
will be problematised by the new employment clauses under IAN and any compulsory ID card scheme and
who it will neither be cost eVective nor practical to deport. Government policy should urgently address the
question of a regularisation scheme which would win support from a wide range of stakeholder and which
would carry the benefits of bringing more individuals within the scope of eVective immigration control and
the Inland Revenue as well as according them basic social rights.

We refer you to the attached/enclosed JCWI briefings on the proposed points based scheme [not printed]:

Response of the Joint Council for the Welfare of Immigrants to the Home OYce Consultative Document
Selective Admission: “Making Migration work for Britain”

“Recognise Rights, Realise Benefits” A JCWI analysis of the Government’s five-year plan on immigration
http://www.jcwi.org.uk/

4. Appeals and Judicial Review

The immigration legal regime has been “reformed” by primary legislation five times in 10 years. The
frequency of legislation militates against systems eYciency, given the confusion which inevitably sets in.
Reforms have generated a complexity in non-asylum and asylum appeals, which disables applicants in
representing themselves. It is troubling that politicians then appear to blame immigration applicants for
acting as “a drain” on the Legal Aid system. Restricted appeal will increase the arbitrary nature of the
system.

5. E-Borders, Including Biometrics

The new immigration proposals assume that Government should closely regulate every aspect of
migration, and that technology will enable it do so. More sophisticated and intrusive systems of surveillance
are being built on to existing databases to include fingerprints of all visa nationals, and may be widened to
include other biometric data such as iris prints. All of this may precede a compulsory ID card registration
scheme for foreign nationals.
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These intrusive systems of surveillance, are justified by the Government under the heading of assuring the
integrity of the immigration system, “security”, good race relations and ensuring that only those entitled to
public services claim it. We are of the view that the use of these technologies risk generating a culture of fear
against foreign nationals and new types of injustice.

The technology necessary for the biometric ID card will not provide the seamless surveillance expected,
but instead will bring its own complications. Research on current technology has shown that the risk of
biometric information being misread is greater for people who are Black or Asian. We are concerned that
there appears to be no strategy in place for an applicant to contest information that may be held on him or
her on databases which may aVect ability to secure entry clearance to a range of countries as well as the UK.

6. Reporting, Investigating and Punishing Immigration Offenders

The new restrictions on migrant healthcare access, the ID proposals and the new employer clauses in IAN
could breed a nation of immigration “inspectors” where a range of players, including colleges, employers,
public service workers, organisations delivering services and local government are implicated in
immigration control without suYcient understanding of immigration status or complicated entitlement
rules. Research conducted in Europe shows this culture can feed xenophobia and racism and damage social
cohesion (Adrian Beck and Kate Broadhurst: Policing the community: the impact of national identity cards
in the European Union, Journal of Ethnic and Migration Studies, Vol 24, No 3, 413-431, July 1998).

It is high time the disproportionate resources expended on tracking, detaining and removing immigration
oVenders are weighed against the benefits of a regularisation scheme for undocumented workers who might
thus be brought within the realm of the formal economy and taxed in favour of the public purse.

Removals: A removals system which is characterised by increasing powers of immigration oYcers and a
political priority to step up the numbers removed, will only serve to increase tensions between enforcement
oYcers and local communities. Removal processes will become increasingly heavy-handed, often sub-
contracted out to private contractors, and an urgent assessment needs to be made before proceeding down
this route, of the social cost of removal (as well as the financial cost) against the perceived benefits. Further,
the methods employed by immigration oYcers themselves need to be subject to scrutiny and a complaints
mechanism akin to the police for public confidence to be maintained. Otherwise the Government will itself
be jeopardising its own aims of assuring the integrity of the immigration system.

7. Detention Policy and Conditions

Detention is the severest penalty in UK law, reserved for serious criminal oVenders, and it is being used
increasingly inappropriately for administrative purposes as a means of immigration control. There is no
prescribed time limit on detention and the presumption in favour of liberty is being eroded with the New
Asylum Model’s fast track processes and the introduction of more removal centres, many of which detain
people for prolonged periods of time at any time during the asylum process when removal cannot take place.
There is no automatic judicial oversight of immigration detention. Vulnerable categories (torture victims,
children, people with mental and/or physical health problems etc) are currently being detained, and should
not be, under any circumstance. There is restricted access to legal information and advice and inadequate
facilities for interpreters and translated material. Despite a promise by the government to discontinue the
detention of asylum seekers and immigrants in prisons, statistics show that immigrants and asylum seekers
continue to be detained in prison establishments. The bail provisions, in particular the provision for Chief
Immigration OYcers to grant bail, are too arbitrary, with excessive reliance on sureties and recognisances
formally set at disproportionately high levels.

8. Race Equality Issues

Asylum seekers, refugees and economic migrants are not racial groups under the Race Relations Act but
they do generally enjoy de jure protection from discrimination on grounds of colour, race, nationality, ethnic
or national origins. There are specific exceptions however under ministerial authorisation which the
Independent Race Monitor has commented upon. JCWI would like to see action taken in respect of her
comments on the discriminatory examination of passengers on arrival and the entrenchment of views by
oYcers that certain nationals are “suspect”.

IND, must produce a race equality scheme, and assess its policies, for potential eVects on its race equality
duty. The CRE-recommended mechanism for this assessment is the REIA, (race equality impact
assessment), to be used for “pre-empting the possibility that any proposed policy could impact on some
racial groups disfavourably.” The recommended methodology and process are freely accessible via the
Home OYce link to the CRE. We were therefore dismayed by the admission we received in the course of a
private meeting with a senior Home OYce representative in 2004 that IND’s REIA of the marriage clause
contained in the Asylum and Immigration (Treatment of Claimants) Act 2004 was deliberately “quick and
dirty” so as to facilitate the late inclusion of this clause in the Bill. Following this conversation and our
appraisal of the relevant REIA we are of the view IND failed to conduct an REIA of this marriage clause
in a way which conformed with its race equality duty.
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There is a general lack of transparency about the methodology and process used for IND REIAs.
Frequently the main race equality justification they advance for new policies consists of the highly
contentious argument that immigration controls facilitate better race relations without any evidence of this
being the case. One example is the Identity Card Bill REIA about which the CRE has complained. This
REIA pays minimal attention to a major piece of research which demonstrates that in European countries
with ID card schemes ethnic minorities are targeted disproportionately for checking by oYcials.
Additionally, far from immigration control facilitating good race relations IPPR research (Lewis, Miranda:
Asylum: Understanding Public Attitudes 2005) argues that the more frequently politicians discuss
immigration controls in the media the more public anxiety is generated about migrants; and in the wake of
the General Election campaign in which immigration controls were a prominent issue GLA evidence showed
that racist attacks had increased. In any case the whole point of the REIA is not to argue that a particular
measure placates the feelings of the public on an issue, but that it will not adversely aVect a racial minority.
In our experience IND’s REIAs fail to achieve this., IND, in the perfunctory attention it pays to the REIA,
runs the risk of disparaging the statutory race equality duty and so giving a poor lead to other public bodies
in meeting this duty. The performance of other Government departments is little better. We have been
asking the Department of Health for over a year to conduct an REIA of their proposed limitations on
migrant access to non-urgent primary health services. They have never carried out or committed to doing
any REIA limitations on secondary health care entitlement introduced in 2004 despite evidence repeatedly
presented them of the potentially fatal eVects these rule changes are having on women of African ethnicity
or nationality seeking NHS antenatal services. The inability to conduct proper race equality analysis of
proposed immigration controls or immigration-related policies in both IND and other departments carries
adverse consequences for Government agendas and targets on equalities and social inclusion.

9. Customer Satisfaction

Fees for in-country immigration applications were raised quite substantially this year. We question the
justification for above inflation increases, given a lack of evidence of improved service by the Home OYce
to immigration applicants or commitments to targets in this regard. The increase in fees is not compatible
with the Government aims of attracting high quality overseas students and workers; and would seem unfair
to those in lower-income categories.

We have not witnessed a marked improvement in responding to telephone or written progress enquiries,
a reduction in delays in considering cases encompassing exceptional and compassionate circumstances, or
applications under Home OYce policy / concessions; or a reduction in delays of those cases where an
application to switch from a temporary to settled status is straightforward. It is our experience that even
where facts are undisputed, some of these applications remain pending for two years or longer.

10. Immigration Statistics

JCWI welcomes the Government’s reviews on migration statistics that has taken place recently.

In respect of statistics and evaluations more generally, we are concerned that there are no meaningful
statistics or evaluations on the outcomes of IND’s “pilot projects”. Despite indications that these would be
made public, NGO’s find themselves repeatedly making requests to IND for information or having to put
together a piecemeal picture from anecdotal evidence. The Home OYce failed to make public its evaluation
the pilot on Electronic Monitoring for asylum seekers. The impression was given that this information
would be available prior to the General Election; however, while IND has disclosed some findings to date
disclosure of the full evaluation is still awaited.

11. Co-ordination With European Immigration Policies

The nature of European Directives are that they are subject to the interpretation of Member States for
transposition. We acknowledge that the Government recognises the importance of the European dimension
and are encouraged that UK’s non-asylum policies are in many respects less restrictive compared to those
of other EU Member States. However, with that acknowledgement we are concerned that the UK has more
often adopted the more restrictive approach in transposition, even where EU law actually created higher
standards. Where the UK did therefore not properly interpret EU law, it has been left to individuals to
litigate before the European Court of Justice before changes are made to domestic legislation (eg Chen).

In practical terms we are concerned about the restrictive approach and lack of knowledge of decision
makers both in the Home OYce and at Entry Clearance missions, on EU law. For example, JCWI has
discovered that the Association Agreements are interpreted in a restrictive manner, applying complex
procedures and evidentiary requirements resulting in a high refusal rate (overturned at appeal) and
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discouraging many people from applying. This strict interpretation is against the spirit of EU law. We have
made UKvisas aware of our concerns on the implementation / interpretation of the European Association
Agreements by Entry Clearance OYcers in relation to applications from self-employed Bulgarian and
Romanian nationals in particular. We can supply further detail of research carried out on request.

In relation to asylum, it is JCWI’s opinion that transposition has often lead to a “levelling down” of
standards in asylum procedures. JCWI is of the view that in terms of asylum policies the Government’s
approach is to reduce the intake of asylum seekers by subjecting them to harsh procedures, including Section
55 (2002 Act), increased use of detention and removal (Re-admission Agreements).

2 December 2005

24. Memorandum submitted by JUSTICE

1. JUSTICE is an independent all party law reform and human rights organisation whose purpose is to
advance justice, human rights and the rule of law through law reform and policy work, publications and
training. It is the British section of the International Commission of Jurists.

2. We welcome the Committee’s inquiry into immigration control as timely, given that the Immigration,
Asylum and Nationality Bill currently before Parliament is the fourth such Bill in the last six years. We note
that legal certainty is a basic principle of the rule of law. Accordingly, we are concerned at the lack of stable
rules in such an important area, one aVecting both the fundamental rights of migrants and the economic
interests of the country as a whole.

3. Although we consider that the right to enter and leave a country is a fundamental freedom,96 we do
not seek to address broader issues of immigration policy. Rather, this submission focuses on the aspects of
immigration control that engage human rights and the administration of justice, specifically:

— the quality of initial decision-making by the Home OYce;

— appeals against immigration decisions, including judicial review;

— detention policy concerning persons subject to immigration control; and

— non-discrimination on grounds of race, ethnicity or nationality.

Quality of Initial Decision-making

4. We note that initial decision-making by the Home OYce in respect of immigration matters has been the
subject of repeated criticism by numerous bodies, including the House of Commons Constitutional AVairs
Committee in their 2003 report on asylum and immigration appeals:

There are significant flaws in Home OYce practice at the stage of initial decision making. This
causes us great concern . . . in relation to any additional restrictions placed upon the supervisory
jurisdiction of the courts.97

and the Refugee Council:

. . . we continue to have a decision making process which lacks credibility—where decisions are
either increasingly made by category, based on country of origin, or scarcely make any mention
of the individual involved. This in turn places an undue burden on the appellate authority as acting
all too often as a place of first eVective decision.98

As this committee itself noted in its 2003 report:

the real flaws in the system appear to be at the stage of initial decision-making, not that of appeal.99

In the same report, the Committee recommended that “the implementation of the new asylum appeals
system should be contingent on a significant improvement in initial decision making having been
demonstrated”.100 However, we have not seen evidence that any such improvement was ever demonstrated
or even made before the new appeal structure was introduced.101 Despite previous criticisms, it appears that

96 See, for example, Article 13(1) of the Universal Declaration of Human Rights 1948, “Everyone has the right to freedom of
movement and residence within the borders of each state”, Article 13(2) UDHR “Everyone has the right to leave any country,
including his own, and to return to his country”; Article 2(1) Protocol No.4 to the Convention for the Protection of Human
Rights and Fundamental Freedoms, “Everyone lawfully within the territory of a State shall, within that territory, have the
right to liberty of movement and freedom to choose his residence, Article 2(2) Protocol No.4 “Everybody shall be free to leave
any country, including his own”; Article 45 of the EU Charter of Fundamental Rights, “Every citizen of the Union has the
right to move and reside freely within the territory of the Member States”.

97 Constitutional AVairs Committee, Asylum and Immigration Appeals, Second Report of Session 2003–04, February 2004, HC
211-1, para 15.

98 Written evidence from the Refugee Council, para 2.4, ibid.
99 Home AVairs Committee, Asylum and Immigration (Treatment of Claimants, etc) Bill, First Report of Session 2003–04,

December 2003, HC 109, para 43.
100 Ibid, p 22.
101 6 Section 26 of the Asylum and immigration (Treatment of Claimants, etc) Act 2004 commenced on 4 April 2005.



3247121033 Page Type [O] 12-07-06 17:33:54 Pag Table: COENEW PPSysB Unit: PAG1

Home Affairs Committee: Evidence Ev 87

delays and errors continue to occur at a significant rate. Recently released statistics show that 18% of the
6,305 appeals considered by the Asylum and Immigration Appeals Tribunal in the third quarter of 2005 were
allowed:102

this figure rises to 49% for Eritrea, 42% for Russia and 39% for Somalia as examples of the highest
levels of successful appeal—virtually identical to the previous quarter, showing the endemic faults
in the quality of initial decision making are particularly strongly shown for these countries.103

5. The Independent Race Monitor has also indicated her concern about “case-hardened” immigration
oYcials dealing with immigration and asylum claims,104 including circumstances where significant factual
details given by the claimant are not believed simply on the assumption of credibility without any other
indicated facts.

6. Poor initial decision-making in immigration is problematic, both in terms of the disruption and delay
caused to migrants and visitors and in terms of the costs of poor public administration generally. Migrants,
visitors, and members of the public all have a legitimate expectation that the Immigration and Nationality
Directorate will discharge its statutory functions fairly and eVectively. Moreover, we note that the economic
interests of the UK are often pleaded as grounds for imposing various restrictions upon immigration. Since
the delays caused by poor initial decision-making have an inevitable cost implication for government, we
therefore question whether it is in the economic interests of this country to continue to tolerate poor Home
OYce decision-making in the field of immigration.

Appeals and Judicial Review

7. While poor initial decision-making is problematic in its own right, we have been deeply concerned at
successive governmental attempts to reduce the availability of appeals and judicial reviews in respect of
immigration decisions. For as long as there have been laws relating the immigration and asylum, the higher
courts have been involved in their application. However the role of the courts have continually been
restricted in relation to appeals through primary legislation, see eg:

— The Immigration and Asylum Act 1999 introduced expedited “fast-track” procedures removing
the right of access to the then-IAT;

— The Nationality Immigration and Asylum Act 2002 introduced more limited statutory review to
replace judicial review in immigration as well as “non-suspensive” appeal procedures that
interfered with the right of access to the courts;

— The Asylum and Immigration (Treatment of Claimants etc) Act 2004 notoriously sought to oust
the jurisdiction of the higher courts to review decisions of the AIT. Even as finally enacted, it
restricted appeal rights and extended the non-suspensive system of appeals; and

— The Immigration, Asylum and Nationality Bill currently before Parliament seeks to remove appeal
rights for students and family members contained in the Nationality, Immigration and Asylum
Act 2002.105

In the case of the most recent restrictions proposed, It is diYcult to see what has changed in the past 30
months since the 2002 Act that could justify the removal of basic rights of appeal from such a broad category
of persons.

8. More generally, we have seen no sound justification advanced as to why—as a matter of basic
principle—persons subject to immigration control should somehow be less entitled to the fair administration
of justice than UK nationals. The right of access to the courts is a fundamental principle of the common
law and the logical corollary of the duty upon judges contained in their judicial oath, to “do right by all
manner of people”.106 It is exemplified in Magna Carta’s famous pronouncement: “To no one will we deny
or delay right or justice”.107 The courts have long held that access to their jurisdiction is a basic right.108 This

102 Asylum statistics: third quarter 2005, www.ind.homeoYce.gov.uk.
103 Refugee Council press release, 28 November 2005.
104 For example, see Annual Report April 2002–March 2003 at para 30 and Annual Report April 2003 ı March 2004, at paras

36 and 85-86.
105 Clauses 4 and 5 of the Immigration, Asylum and Nationality Bill restrict the appeal rights of students and family members

granted under Part 5 of the Nationality, Immigration and Asylum Act 2002.
106 See eg R v Ministry of Defence ex p Smith [1996] QB 517 at 556D-E per Sir Thomas Bingham MR: “The courts must not

shrink from their fundamental duty ‘to do right by all manner of people’”.
107 Magna Carta 1215, clause 40.
108 See eg Raymond v Honey [1983] 1 AC 1, Lord Wilberforce at 13 described the right of access to the courts as a “constitutional

right”. As noted in R v The Lord Chancellor, ex p Witham (High Court, 7 March 1997) per Laws J: “I cannot think that the
right of access to justice is in some way a lesser right than that of free expression; the circumstances in which free speech might
justifiably be curtailed in my view run wider than any in which the citizen might properly be prevented by the State from
seeking redress from the Queen’s courts. Indeed, the right to a fair trial, which of necessity imports the right of access to the
court, is as near to an absolute right as any which I can envisage”. Laws referred to the proposition that: “the executive cannot
in law abrogate the right of access to justice, unless it is specifically so permitted by Parliament; and this is the meaning of the
constitutional right”.
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right is repeated, moreover, in numerous human rights instruments, most recently Article 47 of the EU
Charter of Fundamental Rights. Persons subject to immigration control lack numerous rights enjoyed by
UK nationals. The basic entitlement of access to a court should not be among them.

Detention Policy

9. We are concerned at the continuing use and expansion of detention, especially for children, as part of
the asylum and immigration process. It is essential that any system of detention must comply with the UK’s
obligations under the Human Rights Act 1998 and international law.109 Detention must not be arbitrary
and must also be used proportionately. The OYce of the United Nations High Commissioner for Refugees
(UNHCR) has stated that detention is inherently undesirable and must only be used if absolutely
pnecessary.110 Children and other vulnerable adults should never be detained.111 The legitimacy of the
detention of those subject to immigration control has to be seen against the backdrop of an acknowledged
international law right to seek asylum.

Race Equality Issues

10. The Race Relations (Amendment) Act 2000 extended the scope of the Race Relations Act 1976 to
the functions of public authorities. However, section 19d of the amended Act exempts immigration oYces
from the requirement not to discriminate if they are acting under an authorisation by a Minister either in
relation to a specific case, or generally, or by way of primary or secondary legislation.

11. In response to the strong public opposition to section 19D, the government created a new post of
Independent Race Monitor (section 19E) to monitor the likely eVect of ministerial authorisations on
immigration functions and the operation of the exceptions made under ministerial authorisations. The Race
Monitor is require to report annually to the Home Secretary who must then lay a copy of the Annual Report
before both Houses of Parliament. The Race Monitor has so far provided four reports.112 Each report has
made similar comments and recommendations, leading to the conclusion that the response to the work of
the Monitor has not yet been suYcient. She expressed concern that the use of information based on past
adverse decisions or abuse of the system can be self-fulfilling and that some immigration oYcers accepted
that knowing that a person was from a high risk nationality could adversely aVect that decision.113

12. JUSTICE has criticised the operation and use of section 19D on several occasions, including in our
contribution to the NGO Shadow Report to the UN Committee for the Elimination of all forms of Racial
Discrimination (CERD)114 and in our report to the Joint Committee on Human Rights.115 In its Concluding
Observations on the UK, CERD commented:

The Committee is concerned about the application of section 19 D of the Race Relations
Amendment Act of 2000, which makes it lawful for immigration oYcers to “discriminate” on the
basis of nationality or ethnic origin provided that it is authorised by a minister. This would be
incompatible with the very principle of non-discrimination.

The Committee recommends that the State party consider re-formulating or repealing section 19
D of the Race Relations Amendment Act in order to ensure full compliance.116

13. The Joint Committee on Human Rights considered the UK’s implementation of the International
Convention on the Elimination of all forms of Racial Discrimination in light of the Concluding
Observations of CERD and their recommendations reinforced those of the UN Committee:

In our view there is a real concern that the use of section 19D will erode the equal treatment of
certain national and ethnic groups both in the immigration service and more widely. We consider
that authorisations under section 19D are likely to breach the UK’s obligations under CERD. We
therefore recommend that the Government should consider the repeal of the section, in accordance
with the UN Committee’s recommendation.117

109 Most notably, under Article 5 of the European Convention on Human Rights, the right to liberty and security. A person can
be deprived of his liberty following “the lawful arrest or detention. . .to prevent his eVecting an unauthorised entry into the
country or of a person against whom action is being taken with a view to deportation or extradition”. Article 5(4) provides
a right to proceedings to challenge the lawfulness of detention.

110 UNHCR ExComm Conclusion No 44.
111 See for example, UNHCR comments on the 2005 Immigration and Asylum Bill, www.unhcr.org.uk.
112 Interim Report, December 2002; Annual Report 2002–03; Annual Report 2003–04; Annual Report 2004–05.
113 Annual Report 2004–05, Independent Race Monitor, July 2005, at para 13.
114 Joint submission by NGOs to the UN Committee for the Elimination of all forms of Racial Discrimination (CERD) with

regard to the Government’s Sixteenth Periodic Review, August 2003.
115 JUSTICE submission to the Joint Committee on Human Rights on the United Kingdom’s 17th Report to the UN Committee

on the Elimination of all forms of Racial Discrimination, November 2004.
116 Concluding Observations of the Committee on the Elimination of Racial Discrimination: United Kingdom of Great Britain

and Northern Ireland 10/12/2003 CERD/C/63/CO/11 at para 16.
117 The Convention on the Elimination of Racial Discrimination, 14th Report of Session 2004–05, para 83.
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14. It must be presumed that all of the provisions of the Race Relations Act are within the scope of the
current Discrimination Law Review. We hope that the unambiguous recommendations of a UN Committee
and the Joint Committee on Human Rights will not be overlooked by this Review.

Eric Metcalfe
Director of Human Rights Policy

Rachel Brailsford
Research Assistant

1 December 2005

25. Memorandum submitted by Law Centre NI

Introduction

Law Centre NI is a voluntary organisation which provides specialist legal services to advice organisations
for disadvantaged individuals. Five specialist lawyers carry out our immigration and asylum work and we
represent in a substantial number of all immigration appeals in Northern Ireland. We are the main advisors
on immigration law in Northern Ireland. We operate an advice line five days a week and answer queries in
relation to all aspects of immigration law. We also facilitate the Immigration Practitioners’ Group which
consists of lawyers and voluntary sector organisations. It meets regularly to discuss all aspects of
immigration law and practice in Northern Ireland. Our written submissions have been informed by our
knowledge and experience. We also endorse the written submissions of ILPA, of which we are a member.

Summary

1. There have been numerous significant and substantial attempts by various governments to improve
immigration control in the UK. These changes have been both to substantive areas of law and to procedures
and practice adopted by the Immigration Service. In particular, in 1998 the present government in response
to the previous failings of the system published a white paper, which sought to achieve “a firmer, faster and
fairer” system of immigration control. In our view, notwithstanding subsequent substantial changes both
procedurally and to the legal framework, the system of immigration control is still cumbersome, arbitrary
and ineVective. In general, changes to practice and procedure in immigration law have overlooked the
concerns and needs of Northern Ireland. We outline below our main areas of concern, but in summary:

— there is no public enquiry oYce in Northern Ireland (see paragraphs 3, 14 & 20 below);

— poor quality of decisions especially involving applications made by Irish nationals or their family
under EEA law (see paragraphs 9, 12 below);

— enforced removals from Northern Ireland (see paragraph 15 below);

— detention of migrants in Northern Ireland (see paragraph 21 below); and

— conduct of the Immigration Service in Northern Ireland is not covered by equality legislation (see
paragraph 22 below).

Institutional Structures and Co-ordination

2. Significant resources have been spent on trying to improve the organisation of the UK Immigration
Service (UKIS), including a number of structural changes within the organisation itself. Unfortunately these
additional resources and changes have made little impact on the ground for practitioners or migrants. The
exception is Work Permit’s (UK), which is now reasonably accessible and informative.

3. In Northern Ireland we are particularly aVected by the lack of a Public Enquiry OYce, which was
closed in 2001. The Immigration Service’s only presence now in Northern Ireland is at the International
Airport with a limited responsibility, namely just on entry into the UK. The lack of a Public Enquiry OYce
impacts in a number of ways. For example, asylum seekers have to claim asylum through a third party and
there is a lack of clarity as to which section of UKIS has responsibility for casework in Northern Ireland.
Generally it is Immigration Service oYce in Liverpool and oYcers from that section come to Northern
Ireland on an irregular basis to conduct interviews and enforce removal. However, on occasions staV at
Manchester, Croydon or Belfast have managed files without any apparent rationale and more than one
section of UKIS and the Home OYce have become involved. This can create significant practical problems,
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especially at times of emergency, for example, when copies of important documentation such as a notice of
removal direction, cannot be provided as the file is in transit and not accessible. Another problem is
ascertaining who has ultimate responsibility for a particular case. Recently, we negotiated the return of one
of our clients to Northern Ireland with Liverpool UKIS, only for those arrangements to be cancelled
without notice by the Third Country Unit within the Home OYce, as this Unit had in fact responsibility for
the case. This led our client to be separated from her family for a number of days.

4. These diYculties are compounded by the fact that the only source of information is the Public
Telephone Enquiry Bureau. When you eventually get through, although you are usually able to clarify at
what stage a particular case is at, numerous clients have been wrongly and ill-advised about how to
regularise their immigration status. This has caused significant problems at a later stage. One of our clients
was incorrectly advised to make an application for indefinite leave to remain. The application was refused,
when in our view if he had been advised to make an application for a further extension this would have
been granted.

5. There are also particular problems with the European Casework Unit. We advise and assist substantial
number of cases involving applications under EEA law. This arises from the particular circumstances in
Northern Ireland in relation to dual British and Irish nationality. There can be significant delays in
processing these applications, notwithstanding that there is a requirement under European Law for these
applications to be dealt with promptly and eVectively and certainly within six months. Further. it is also
virtually impossible to liaise with the Unit because there are no contact details (compare with our positive
experiences with Work Permit’s (UK)).

6. There still appears to be a lack of co-ordination between the various sections of the UKIS and the
Home OYce. By way of illustration following the successful appeal by an applicant he has now been waiting
over a year to obtain his passport. We have sent numerous letters to the Home OYce in Croydon and UKIS
in Liverpool and Manchester. We have received only one helpful response, when we were advised that his
passport was on his port file. However, his passport has still not been returned and we have not been able
to locate his port file.

7. Entry clearance posts

Although e-mail has eased communication with entry clearance oYcers, many of our clients have raised
numerous concerns about the quality of service they have received, especially those posts where applications
have to be lodged through an agency.

8. Enforcement Unit

Co-ordination appears to be a particular problem with the Enforcement Unit. the Unit frequently is not
aware of the up to date position or circumstances of a particular individual. For example, one family were
picked up on an early morning swoop at their home notwithstanding the fact that the father had an
outstanding appeal to the Court of Appeal.

Quality of Initial Decisions

9. Entry clearance decisions

We have seen a recent statement by the Immigration Minister outlining the steps seeking to try and
improve the quality of decisions. However, these minor changes are not going to substantially or
significantly improve the quality of decisions by entry clearance oYcers. There is a particular problem in
relation to applications made under European law by Irish citizens, who wish their non-EEA family
members to join them in the UK. We are aware of this being a serious problem as the majority of residents
in Northern Ireland hold both British and Irish nationality and therefore can rely on European law when
supporting applications submitted by their non-EEA family members to join them in the UK. In particular:

— many applicants have been advised not to pursue an application under European law and have
been persuaded to their detriment to apply under UK immigration law instead. This is a particular
problem with entry clearance oYcers in the Philippines and Turkey;

— when refusing these applications entry clearance oYcers have wrongly applied requirements under
UK Immigration rules (for example the need to maintain and accommodate a family member);
and

— recently an application was refused, albeit not formally, because the Irish national also held British
nationality.
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10. Such decisions and advice are plainly erroneous and unlawful, but inevitably lead to further
separation of family members.

11. Moreover, entry clearance oYcers when making decisions regularly fail to consider evidence
submitted in support of applications or misinterpret that evidence. In addition, applications by spouses to
join their partner or husband settled in the UK are still being refused on “primary purpose” grounds
implicitly if not explicitly.

12. After entry decisions

Again there is significant problem with quality of decisions in respect of applications based on European
law. Decisions generally consist of one paragraph, of which only one sentence is materially relevant, namely
“the Secretary of State considers that you have failed to provide evidence that you are a qualified person”.
This ground is applied notwithstanding that such evidence had in fact been submitted. In these cases
immediately prior to an appeal hearing the Presenting OYcer will either withdraw the decision or concede
the appeal. This inevitably is a waste of time and resources in preparing for an appeal and is extremely
frustrating for all concerned, particularly the appellant and their family.

13. Poor decisions also still regularly occur in relation to asylum applications, variation appeals or
applications for indefinite leave to remain.

Policy Issues

14. Lack of Public Enquiry OYce in Northern Ireland

The lack of a Public Enquiry OYce in Northern Ireland significantly disadvantages migrants here. It has
resulted in a lack of communication between the regional oYce responsible for Northern Ireland, local
immigration advisers and other appropriate stakeholders. The lack of clear lines of communication
undermines eVective implementation of policy on a national and local level and has led to the concerns and
needs of Northern Ireland being overlooked in relation to the rest of the UK. We understand that
government departments in Northern Ireland would welcome a Public Enquiry OYce presence in Belfast.

15. Removal policies in Northern Ireland

There is an increasingly aggressive approach by UKIS to the removal of individuals from Northern
Ireland. We have represented three separate clients who have been the subject of raids on their home by
immigration oYcers with oYcers of the PSNI:

— all clients had legal representatives acting on their behalf, were complying with conditions of
temporary admission and their applications were pending at various levels. In these circumstances
the obtaining of the warrants raises a possible abuse of the law;

— the initial two raids, both which involved young children, entailed approximately seven individuals
entering the house, intending to take the families to Dungavel. It was traumatic for all concerned.
In one case the mother attempted suicide;

— removal policies in relation to families and vulnerable individuals are wholly inadequate and,
Home OYce practice is not being properly followed.

16. Points based scheme

Attached is our response to the recent consultation document [not printed]. We highlighted in particular:

— the extremely poor quality of decision making leaving us appalled at the proposed withdrawal of
appeal rights for the vast majority of migrants;

— our objection to the proposal to impose bonds and sponsorships on employers and educational
institutions;

— the short sighted decision to propose the abolition of low skilled schemes on grounds that A8
nationals currently fill these vacancies. The Sector Based Scheme still plays an important role to
a large number of industries in Northern Ireland; and

— that a Skills Advisory Body should be convened on a regional basis.
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Appeals and Judicial Review

17. Our success rate on non-asylum appeals is very high and demonstrates why it is fundamental that any
managed migration system has an independent review element.

18. Entry clearance appeals

There are significant delays in relation to entry clearance appeals. We have been advised that this is
primarily because of the entry clearance post’s failure to forward papers to the Appellate Authority. When
the papers are finally produced, frequently they are incomplete.

Reporting, Investigating and Punishing Immigration Offenders

19. Operational concerns are being prioritised over the legal and human rights of alleged immigration
oVenders. This has resulted in a number of unlawful attempted removals to Dungavel (see above).

20. Migrants in Northern Ireland have to report to the PSNI because there is no Public Enquiry OYce
in Northern Ireland (c.f. rest of the UK). This is particularly problematic in relation to those migrants
released on bail but required by statute to report to a CIO—it is not practically feasible.

Detention Policy and Conditions

21. Northern Ireland is the only place in the UK where immigration detainees are held in the Prison
Estate as a matter of course. Conditions in prison are not suitable for those charged with no crime and who
may have suVered in their home country. Increasingly detainees remain in PSNI custody suites for days
before being moved to a prison or transferred to Britain. We have campaigned for years against this practice,
attached are two publications “Sanctuary in a Cell—the Detention of Asylum Seekers in Northern Ireland”
[not printed]. It contained 33 recommendations and three years later only one had been met in full. The
positive developments across the rest of the UK have not impacted on the issue of detention here.

Race Equality Issues

22. The Immigration Service is neither covered by the equality duty in section 75 of the 1998 Act or the
Race Relations Amendment Act 2000. The later applies to the Immigration Service elsewhere in the UK.
On grounds of equity alone this anomaly should be remedied as a matter of priority.

23. There are also two main areas of Immigration Control which we believe raise race equality issues:

— decisions made by entry clearance oYcers regularly raise race discrimination issues, particularly
inappropriate references to the general circumstances in a country; and

— decisions made at Belfast International and City Airports to refuse entry. Anecdotal evidence
suggests that individuals of African origin are far more likely to be target for in-depth questioning
about their immigration status and reasons for travelling to Northern Ireland.

Immigration Statistics

24. The lack of published regional statistics in relation to asylum and immigration in Northern Ireland
is a real concern, notwithstanding lobbying by immigration practitioners here for a number of years. In
particular, proper regional statistics in relation to asylum seekers based in Northern Ireland have never been
provided. The Home OYce state this is because it is not practical to provide such statistics. Statistics in
relation to those asylum seekers in NASS accommodation in Northern Ireland is available, but to obtain a
complete picture practitioners and refugee support groups are left to make rough estimates based on their
combined experiences. Regular accurate statistics would allow practitioners and support groups, as well as
the relevant statutory organisations to better assess the various needs in Northern Ireland, both in terms
of numbers and nationalities. This also applies to statistics in relation to detention, removals, work permit
applications, A8 registration applications, student applications and other non-asylum applications broken
down into appropriate categories. There appears to be no reason why the Home OYce could not collate
such information.

25. Co-ordination with European immigration policies

At a policy level, co-ordination with our European partners generally appears to be merely an attempt to
deter asylum seekers and migrants from entering Europe and also at establishing minimum standards of
procedure to the lowest common denominator.

26. At a practical level in Northern Ireland co-ordination between the UKIS and the Irish Immigration
authorities can be eVective, but is just as likely to be cumbersome and bureaucratic. For example, cases
involving the criteria for establishing responsibility for an asylum claim can sometimes take months and the
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individual is usually detained during this process. Delays also occur in cases where an individual legally in
one territory, inadvertently crosses the border, possibly unaware of the diVerent jurisdictions, but wishes to
return. However, a bureaucratic process has to be followed. Another problematic area is the operation of
the Common Travel Area and how that impacts on foreign nationals entering one country, crossing the land
border to the other.

27. As the only part of the UK with a land border with another EU country, migrants and practitioners
in Northern Ireland would benefit from regular constructive communication between the authorities on
both sides of the border. For example a cross border group on immigration with statutory, voluntary sector
and practitioner members would be very useful.

Buster Cox
Immigration Legal Adviser

2 December 2005

26. Memorandum submitted by Luton Accommodation and Move On Project

We are a homeless charity working in Luton to help homeless single people from the age of 16–25. As is
well documented, Luton has a large culturally diverse population. Our funding for resettlement is met by
Supporting People and Connexions. Initially we find aVordable accommodation for young people and
provide ongoing support.

We are one of the few agencies who are willing to help asylum seekers and refugees. We work closely with
the Luton Asylum Team and attend the local Multi Agency Asylum Forum.

Having to cope with this age group enables us to help young Asylum Seekers with their applications for
DLR from their interview at the Home OYce and through the appeal stage. This is a traumatic time,
particularly for young people who have been in this country from a young age, some from foster care. By
the time this proccess is completed they have enevitably established a good life in England. Most are either
in regular employment or studying at College. A large proportion are now being returned to their country
of origin.

My visits to Detention Centres have not been good. I particularly found Manchester Detention Centre
extremely oppressive. There were no windows, no fresh air and a permanent thick smoky atmosphere. In
this case the detainee was moved to Gatwick as it was against the European Convention to allow him to
remain without fresh air for longer than five days.

Most failed asylum seekers return to poverty and mass unemployment. I have had personally experienced
of this having supported a young A level student through the detention and return proccess and maintained
contact with him. Others have been valuable employees who have worked hard.

The entry (visa) clearance system is also aimed at preventing these young people to return to continue
their studies even when it is proved that there are people here who are willing to provide support and finance.

It seems inhuman to give these young people hope, ambition and support then take it away. Some have
been here for six years or more and adopted the English culture as theirs. To invest so much money in their
futures and when they are working, paying taxes and/or making a positive contribution to this country
return them to nothing is not only a loss to our economy, but a cruel blow to young people who have
already suVered.

We as an organisation would like to see an amnesty system in place for those who deserve the right to
remain and work or study in this country.

Celia Pymont
Resettlement OYcer

7 December 2005

27. Memorandum submitted by the Mayor of London

Summary

The Mayor points out that net immigration to London (asylum and voluntary) is central both to the city’s
development, and to the process of immigration to the UK. After setting out core objectives for this policy
field, the Mayor raises concerns from London’s point of view about the Government’s approach to
immigration control, in four areas:
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— Labour migration: The Mayor sees a risk of mismatch between Home OYce proposals for a
stratified points-based system, and London’s needs. The Mayor proposes a simplified scheme
including action to promote equality of rights for migrant workers; a flexible employer-led
migration route with minimum two-year stay; and a “green card” or worker-led route.

— Appeals: The Mayor calls for reconsideration of provisions of the current Immigration Asylum
and Nationality (IAN) Bill that would remove rights of appeal, against refusal of:

— worker and student visas;

— extension of stay for those legally in the UK.

— Illegal residence: Noting that some “control” measures may have the perverse eVect of driving
growth in London’s irregular migrant population, the Mayor asks that—before introducing such
measures in future—the Home OYce should rigorously assess how far they may encourage illegal
residence.

— Immigration enforcement: The current approach risks alienating migrant communities from
public authorities, in particular from the police, with potentially grave consequences for race
relations and community safety in London. The Mayor suggests guidelines for enforcement action
that would ensure priority for social and community safety objectives, and for voluntary return;
monitoring and accountability for Immigration Service arrest operations; and a review of
enforcement measures to check that they do not impede police action against serious crime.

Introduction

1. Mayor of London Ken Livingstone is responsible under the GLA Act 1999 for promoting the city’s
social, economic and cultural development in ways that are sustainable and help secure equality of
opportunity, health and community safety for Londoners. The Mayor has made clear that in London, a city
built on immigration, these duties can be properly discharged only if the Mayor can contribute to the
formation of UK policy on immigration.

2. The Mayor therefore appreciates the opportunity to submit this statement to the Select Committee’s
inquiry. Immigration control is taken here to mean measures constraining UK entry or residence of any
category of migrant—that is, anyone born outside the UK who lives or seeks to live in it (other than
designated visitors). The way immigration rules are applied to asylum seekers thus forms part of the brief
for the present statement.

3. Many of the points about immigration control which it summarises have been elaborated in other
policy statements by the Mayor, cited here in footnotes.

Immigration and London’s Development

4. Arrival of migrants from abroad is, today more than ever, a major determinant of London’s social and
economic development. Over the six years 1998–2003, London received around two-thirds of the UK’s net
inflow of migrants. This has brought a rise of roughly 100,000 per annum in its population.

5. Building on immigration to London in earlier decades, the net inflow of recent years means that by
2002–03 Londoners born outside the UK totalled two million people or 29% of its total resident
population—and 35% of working-age population.118 Seven out of 10 were born in poorer countries of the
world. Of all migrants then in the UK who had arrived in the previous 25 years, 51% were Londoners.

6. Immigration is expected to play this key role in London’s demographic growth through the period to
2016 projected by the Mayor’s statutory London Plan. Migration policy including the control regime will
thus help to shape many aspects of its development such as:

— growth in output and productivity of the regional economy;

— extent of social exclusion and poverty;

— equalities and race relations;

— health inequalities and health care;

— community safety;

— patterns of housing need;

— public services—both demand and capacity.

118 Estimates in this paragraph from: GLA, Country of Birth and Labour Market Outcomes in London (2005) at http://
www.london.gov.uk/gla/publications/factsandfigures/DMAG-Briefing-2005-1.pdf. This study distinguished between poorer
or “developing” countries of origin—including the pre-2004 EU accession states—and “high-income” countries, mainly
comprising the pre-2004 EU, North America, Australia and New Zealand, Japan and a few more developed states of South
East Asia.
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Objectives

7. Immigration policy, including its control element, must in the Mayor’s view be designed to help
London and the UK achieve three basic sets of objectives:

— economic: enhance growth in output and productivity;

— social: help to promote equality of opportunity; tackle poverty and social exclusion; enhance
access to public services; challenge racism, promote good race relations; and build community
cohesion;

— international: make UK migration policy a more eVective instrument of development for countries
of origin.

8. This statement now points out aspects of the immigration control regime which must be addressed if
these goals are to be fulfilled. It is taken here to include the policy package put forward by the Government
as its Five Year Strategy on immigration and asylum.

Labour Migration

9. The Mayor shares the Home Secretary’s aim of finding an immigration regime that can realise the full
economic potential of migration to the UK. But the proposed points-based system for admission to the UK
for work, as set out in Selective Admission, is in the Mayor’s opinion ill-adapted to achieving this aim.119

10. Firstly, the proposals could exacerbate the segmentation of London’s labour market. Available
information suggests this market, especially for lower-paid occupations, is split by barriers making it harder
for many migrants to respond freely to vacancies city-wide according to ability and wages oVered.
Widespread underemployment among London’s migrant workers is a key indicator of this segmentation.

11. Secondly the regime proposed by the Selective Admission package could seriously misjudge demand
for migrant labour and its potential contribution. This is because it assumes they can be assessed centrally
by a valuation method relying on simple proxies for value-added or productivity per worker, in particular
wage levels. The Mayor believes this assessment can best be made where most information about it is
available—that is, by the organisation with a job to be filled, in making its recruitment decision.

12. An admissions regime which responds poorly to the needs of London’s economy poses a twofold
problem. Not only would it erode economic gains from migration, but it is likely—by creating a mismatch
between legal admissions and labour market demand—to encourage illegal entry to UK, with grave social
consequences. Social eVects may be compounded by tougher sanctions on employers who hire workers
illegally resident in the UK. The Mayor urges the Government to focus instead on tackling abuse of migrant
employees’ rights, and on possible causes of illegal employment within the control regime itself.

13. The third basic weakness in the Selective Admission package lies in its treatment of time horizons for
migrants. Most of the long-run benefit of labour migration will be generated by a dynamic process of
interaction between newcomers and the host economy. By curtailing migrants’ period of residence or
denying them permanent residence, current proposals could put this key economic gain at risk.

14. The aim of maximising the economic potential of migration can best be pursued, the Mayor believes,
by revising the proposed Selective Admission regime as follows:

— establish equality of rights for migrant workers, with pathways to integration;

— keep under review the wider impact of “high-skilled” Tier 1;

— merge Tier 2 (“skilled individuals with a job oVer”) with “low skill” Tier 3, to create a flexible
employer-led migration route with minimum two-year stay;

— create a worker-led or “green card” migration route; and

— delete proposals for bonds and compulsory remittances.

15. The Mayor hopes the Select Committee will support this more balanced and flexible approach to
labour immigration, reflecting key lessons from London’s experience.

Appeals

16. Appeals in general serve a dual purpose: firstly to guarantee justice, and secondly to raise the quality
of decision-making. In the case of immigration, better and fairer decision-making in turn oVers a third
benefit which is crucial for London. It maintains on an orderly, legal basis the international movement of
workers, students, asylum seekers and family members which (para 4-6 above) is vital to the city’s long-run
development.

119 For fuller analysis see Selective Admission: Making Migration Work for Britain—Response from the Mayor of London
(November 2005).
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17. The Mayor is therefore concerned about the IAN Bill proposal (Clauses 4, 6) to end the right to appeal
against refusal of permission to enter the UK for all non-asylum migrants except some dependants. Given
the high rate at which UK visa decisions are overturned on appeal under current rules,120 the withdrawal of
appeal rights is likely to entail a rising rate of visa refusals for workers and students.

18. Besides injustice to people who may have close links with communities in the city, the Mayor believes
an increased rate of exclusions would have disturbing economic implications for London:

— Particularly if combined with a centralised points-based system for labour migration as now
proposed by the Home OYce (above), more visa refusals for economic migrants could seriously
disrupt the city’s labour market.

— London’s higher education sector, a significant part of the regional economy, may suVer not just
though declining demand for student places but also from damage to the UK’s image as world
leader in university education.

19. Equally serious for London is the proposal (IAN Bill Clauses 1, 11) to end the right to appeal for
migrants legally in the UK who are refused an extension of stay—unless they appeal from abroad. The
Mayor would object to any measure imposing illegality on migrant Londoners who seek legitimately to
extend their stay. Social and community implications could in the Mayor’s view be extensive and damaging.
Whilst acknowledging recent moves by the Government to soften these provisions, the Mayor would urge
that migrants retain rights to appeal in-country against refusal by the Home OYce to vary the terms of their
residence permission.

Immigration Controls and Illegal Residence

20. The number of London’s migrants who have no permission to live in the UK is unknown, but must
be large. Total irregular migrant population in the UK for 2001 is tentatively put by the Home OYce
between 310,000 and 570,000. It is reasonable to assume London’s share of this rough UK total for irregular
migration was at least equal to its share of all recent UK migrants—that is, perhaps half to two-thirds.121

21. Growth in the city’s irregular migrant population may, on available anecdotal information, have been
substantial. Of course it is explained partly by factors underlying migration in general, from repressive
foreign regimes to London’s need for oYce cleaners. But it is probably driven also, the Mayor believes, by
the UK immigration control regime itself.

22. Successive measures to limit migration flows or “tackle abuse” have made it more likely that migrants
will end up in breach of immigration rules. The following are examples, the first two from discussion above:

— severe restriction on legal entry routes to the UK for “low skill” workers;

— removal of right to appeal when extension of leave to remain is refused (proposed in the IAN Bill);

— curbs on access to funding for legal advice to asylum seekers, leading to failure of well-founded
claims; and

— attempts to enforce return on rejected asylum seekers who genuinely fear it (such as treatment of
“hard cases”, and Section 9 compulsion for families).

23. This process poses a complex threat to London’s long-term development. Widespread irregular
employment may damage the regional economy through exploitation and abuse, market distortions, and
likely deadening eVect on productivity. Denying health or housing services to irregular migrants could
undermine standards for the capital as a whole. Isolating them from all state agencies poses risks to
community safety (see below).

24. More generally, migrants struggling to get by without recourse to formal institutions will inevitably
create “parallel” societies and economies outside mainstream London life. These could prove attractive to
other Londoners, including UK-born young people suVering social exclusion (for example) because of race
or low school attainment. In areas as diverse as under-25 employment, integrity of Census data, civic
engagement, public health and gun crime, the city may pay a high price for “control” measures that turn
migrants into clandestine Londoners.

25. The Mayor urges that before introducing such measures in future, the Home OYce should rigorously
assess how far they may encourage illegal residence.

120 National Audit OYce, Visa Entry to the United Kingdom: the Entry Clearance Operation HC367, 2003–04.
121 In 2002–03, for example, London was home to 47% of all UK migrants who had arrived after 1995 (GLA op cit 2005). Since

1998 it has received two-thirds of UK net international migration (para 4 of this statement).
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Immigration Enforcement: Detection and Removal

26. Where Parliament has laid down immigration rules, it is of course expected that they will be enforced.
But the Mayor has serious concerns about the way the Home OYce approaches the task of detecting and
removing alleged immigration oVenders.

27. Enforcement can be humane and workable only if preceded by fair, objective processes for
determining applications to live in the UK—which is one reason why appeal rights are so important. But
even if the Home OYce can make further progress on the quality of decision-making, the enforcement
regime itself remains problematic. Information reaching the Mayor indicates that at two levels this regime
risks undermining social inclusion, race relations and community safety in London.

28. Firstly many aspects of removals operations by the UK Immigration Service (UKIS) continue to
cause distress and often anger, not just to individual “oVenders” but also in communities from which they
are removed. The scale of London’s irregular migrant population (above) means these eVects are felt widely
across ethnic minorities. UKIS targeting raises a particular danger that its arrests and removals may be seen
as racially discriminatory. In communities where—understandably—no distinction is drawn between UKIS
and the police, removals may thus swiftly jeopardise Metropolitan Police Service (MPS) work to win
their trust.

29. The second, more general risk arises from the increasingly far-reaching process by which Home OYce
agencies seek intelligence on alleged abuse of immigration rules. This in practice draws in the police; a wide
range of employers; and major parts of the public sector including local authorities, NHS and Inland
Revenue. Together with anxiety about the final process of removals (above), it gives migrants good grounds
for shunning contact with state agencies—notably the police—even while they have valid permission to be
in the UK.

30. This alienation from oYcial agencies has grave implications for many aspects of social inclusion work
in London, but especially for MPS eVorts to tackle major crime including terrorism. It is exacerbated by
growing insecurity amongst migrant communities as Government action weakens the stability of their
immigration status—for example:

— time-limited leave to remain for refugees, facing them with sustained uncertainty as to their future
in the UK; and

— “counter-terror” power (new IAN Bill clause, October 2005) to strip dual nationals of UK
citizenship on wide grounds of “public good”.

31. The Mayor urges the Home OYce to adopt these groundrules to bring immigration enforcement into
line with London’s long-term needs:

— strategic objectives of social inclusion, good race relations and community safety must come
before enforcement targets;

— priority must be given to voluntary over forced return;122

— where UKIS arrest operations are required, they must be subject to monitoring by bodies
accountable to communities, local and regional government; and

— enforcement measures, including intelligence-gathering, should be reviewed by the Home OYce
in liaison with MPS and the GLA to ensure that they do not impede police action to deal with
serious crime.

Richard Stanton
Senior Policy OYcer

2 December 2005

28. Memorandum submitted by Migration Watch UK

1. The Home AVairs Committee has requested responses to a wide range of topics under the general
heading of “immigration control”. In this paper Migration Watch UK concentrates specifically on the
pressures on the entry clearance system.

2. Currently the UK has no embarkation controls of any sort. This, and the relative ease of gaining
employment in the “black economy” in the UK, mean that the system for issuing visas is critical in ensuring
that the visa applicants are genuine, that they have a valid reason for coming to the UK and that they will
be likely to leave the UK at the end of their stay here.

122 On voluntary returns and the case for community and local monitoring, see also Mayor of London, Illegal immigration,
returns and the needs of a world city: European Community Return Policy—a London perspective, Statement in evidence to
European Commission Public Hearing (Brussels, 16 July 2002).
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3. Demand for visas rose by an annual average of 5% in the 1990s.123 In 2002 it increased by 9% over 2001
and in the last two years it has increased by nearly 15% per year. Over the last four years, taken together,
visa applications for entry to the UK have increased by 43%, as demonstrated by the following graph:
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4. The increase in applications has been across all the main visa categories with visitor visa applications
increasing by 43% over this period in line with the overall increase. The increase has been even more marked
for work permits and student applications. The former has more than doubled over this four year period
(from 38,700 to 87,000 applications) and the latter has increased by over 80% (from 152,000 to 276,000
applications).

5. The largest increases in applications have come from Southern Africa (up 122% over the four years
from 38,000 applications to 84,000), Equatorial Africa (up 73% from 233,000 to 403,000) and South Asia
(up 58% from 389,000 to 614,000).

7. We conclude that:

— The very rapid increase in visa applications to the UK from throughout the developing world has
arisen because the government has given a very clear impression that the UK is a country of
immigration and because the post-entry controls on visitors and migrants are virtually non-
existent (and are known to be so). The absence of embarkation controls is an additional incentive
to overstay. Futhermore, the large number of illegal immigrants already in the UK, many of them
working illegally, acts as an incentive to others.

— The entry control system is under enormous pressure through the sheer number of applicants and,
particularly, the massive expansion in applications in recent years. Since October 2000, a visa has
conferred the right to enter the UK.124 It is therefore essential that the visa system should be robust.
Unfortunately, the pressure of applications has led many posts to consider that meeting processing
targets takes precedence over eVective immigration control.125 In this context it should be noted
that a negative decision takes far longer to implement as a written case must be assembled that will
stand up to a possible appeal. The Independent Monitor has pointed out that there can be a much
higher refusal rate in the low season.126 This suggests that standards have to be lowered in peak
periods to get through the numbers involved.

— The result is that in some posts the number of “tier one”127 grants is surprisingly high. In Pakistan,
a source country of significant immigration, in 2003–04 about 72,000 applications were dealt with
at tier one. In Algeria, a country of security concern, it was above 50% in the same year.128 The
pressure from the management is to take “pragmatic decisions”. If they lead to additions to the
illegal population in the UK they don’t show up in the system whereas visa delays do.

— The system is further weakened by the almost complete lack of feedback since the absence of
embarkation controls means that there is no means by which a post can judge whether it is getting
its decisions right.

123 UKvisas Annual Review 2000–01 page 7.
124 NAO Report Visa Entry to the UK para 2.3.
125 Ibid Executive Summary para 15.
126 Independent Monitor’s Report 2003 para 25.
127 Tier One involves only a brief interview at the counter, usually by a locally engaged member of staV.
128 UKvisas—Entry Clearance Statistics 2003–04.
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8. The inescapable conclusion is that the government have talked up Britain as a country of immigration
before restoring embarkation controls which are vital for an eVective visa and immigration system. The
result is to be seen in the burgeoning illegal population which the government itself put at approaching half
a million in 2001. If subsequent failed asylum seekers are added the total is probably closer to three quarters
of a million.129

8 December 2005

29. Memorandum submitted by the Public and Commercial Services Union

Introduction and Summary

1. The Public and Commercial Services union (PCS) is the largest civil service trade union with a
membership of over 325,000 working in the civil service and related areas. PCS is the largest union in the
Immigration and Nationality Directorate (IND) of the Home OYce representing over 6,000 members.

2. PCS welcomes the select committee’s inquiry, and is happy to supplement this written submission with
oral evidence or further written evidence.

3. A system of administrative processes, directed towards fulfilling Aim 6 of the Home OYce “a firm, but
fair Immigration Control” have been compromised by setting of unrealistic targets. The latest incarnation
of these is the “Tipping the Balance” initiative, which puts our members working in IND under a great deal
of pressure.

4. We believe that the numerical focus of these targets, for a public service making quasi-judicial
decisions, eVectively compromises the intention of Aim 6.

5. Also, the intense media interest in immigration issues makes staV in IND very aware of the public
scrutiny of their actions and setting unrealistic targets only increases the perception amongst staV of a failure
to deliver on the public priorities.

6. Whilst we recognise the political pressures faced by the government we remain strongly committed to
a system based on fairness and transparent long-term policies, rather than short-term measures that seek to
appease the media.

7. PCS members in IND have a long track record of undertaking their jobs in a professional manner,
despite facing attacks from the media and even politicians.

8. This submission oVers constructive commentary on:

— Institutional structure and co-ordination;

— Policy—including privatisation of border controls;

— E-Borders and biometrics;

— Detention policy and conditions; and

— Immigration statistics.

Institutional Structure and Co-ordination

9. For staV working in the Immigration Service (IS) the constant change to institutional structures
appears bewildering, and militates against any long-term planning.

10. IS has recently undergone a process of “realignment” that has involved its division into two distinct
operations—Border Control & Enforcement and Removals.

11. This appears to have been a result of the findings of the Pelham Review, which expressed concern
about the amount of time Immigration OYcers were available for operational work.

12. However, this division is the latest in a number of restructurings that IS has undergone in the past 10
years. Past restructurings have seen the creation of separate Ports and Enforcement Directorates, followed
by their amalgamation under a project aimed at creating “oneness”.

13. There have also been restructurings, which have created clear demarcation between London and
South East Operations and the regions. This latter restructuring involved the creation of a regional
headquarters and a whole new tier of senior management, only for it to be subsumed into a national
structure after a very short period of time.

14. The current demarcation between Borders & Enforcement and Removals has essentially created two
distinct types of Immigration OYcer (IO). Whereas under a single Directorate an IO would quite often
perform both border control and enforcement duties, the new system no longer allows for such hybridity.

129 Migration Watch Briefing paper 9.15.
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15. PCS are committed to seeing both our members and the public aVorded the highest level of protection
possible during the enforcement of immigration controls and therefore welcome any measures that enhance
the professional capabilities of staV. However, we are still concerned by the reluctance of the department to
put in place a regulatory framework appropriate for a 21st Century immigration service.

Policy

16. PCS are extremely alarmed over proposals to privatise certain immigration control functions within
the IS.

17. We are currently engaged in a campaign to oppose legislative proposals [Immigration, Asylum and
Nationality Bill—clauses 40 and 41] that would allow private contractors to carry out freight searching
duties and also empower them to apprehend and detain suspected illegal entrants.

18. The union has been informed by IS managers that private contractors will initially be used for
additional freight searching activities in the juxtaposed control areas in northern France. However, the
legislation gives scope for all freight searching operations, in France and the UK, to be carried out by private
contractors.

19. Senior managers in the IS have been unable to give an assurance that private contractors will not be
more widely deployed on immigration control, with “value for money” cited as a major consideration
behind their usage. Ministers have been slightly more reassuring, stating that this is not what is currently
envisaged and that private contractors will not be deployed in the freight lanes, although they have not made
this commitment from the despatch box and we would welcome the Committee probing further in this area.

20. The union remains concerned that privatisation of many parts of immigration control may become
a reality over the next few years. If this does happen we believe it would pose a serious risk to the integrity
of our borders and consequently endanger the security of UK citizens.

21. IOs commitment to their work demonstrates to management and ministers the high standards to
which they operate.

22. The same cannot be said of locally engaged casual staV, particularly as they are likely to receive lower
wages, have little or no job security and receive less training for this work.

23. There have already been examples of contractors failing to conduct searches eVectively, for instance
we have evidence of a vehicle being allowed to proceed when a positive reading had been obtained from
detection equipment. IS civil service staV intervened and removed people from the vehicle. On another
occasion contract staV were observed searching vehicles without their detection equipment switched on.

24. This lack of professionalism not only threatens the integrity of our border controls but could also
result in tragic consequences for the clandestines.

25. Many immigration staV recall June 2000 when a group of Chinese clandestines were found dead in
a lorry in Dover. Since that time a far greater number of vehicles are searched and it is important that the
professionalism of this operation is never compromised.

E-Borders and Biometrics

26. PCS can see the attraction to government of using technology for immigration control. However, we
remain unconvinced about its eVectiveness in providing the level of security currently provided by trained
professionals in the IS.

27. We are aware of research that shows that both iris and face recognition technologies have failed to
establish identities and therefore believe that the use of technology should remain in support of, rather than
as a replacement for immigration staV.

28. PCS strongly believes that no chances should be taken with the security and integrity of the UK’s
borders and that striving for “value for money” must be placed in the context of national security and the
threat posed to the UK by international terrorism.

Detention Policy and Conditions

29. PCS firmly believes that detention should only be used as a last resort in asylum and immigration
cases.

30. We believe the long-term detention of people who have not been convicted of a crime contradicts the
commitments given by the Government when signing the Human Rights Act.

31. The union does accept that detention may be necessary to facilitate the removal of failed asylum
seekers, but would hope that any period of detention does not exceed the time necessary to eVect already
set removal directions.
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32. The union does not consider it appropriate to detain asylum seekers whilst they legitimately challenge
a judgement in their case and we have particular concerns about the detention of families with young
children and believe that this should be avoided wherever possible.

33. PCS has grave concerns about the use of private security firms in the management and staYng of
detention locations.

34. The BBC documentary “Oakington Uncovered” showed both verbal and physical abuses against
detainees taking place on a regular basis. These abuses were perpetrated by employees of the private
company Global Solutions Limited (GSL), yet the company still retains contracts within the Home OYce.

35. PCS is fundamentally opposed to the privatisation agenda pursued by the government, especially in
such sensitive areas such as immigration and asylum.

36. The human rights abuses that have been documented at Oakington should ensure government
carefully considers the past performance of contractors and associated risk factors prior to sanctioning any
further “contracting out” of the detention estate, or immigration control.

Immigration statistics

37. PCS would strongly caution the committee from drawing a direct correlation between the work of
our members and other staV in the IS and the published statistics.

38. We believe that an over-reliance on statistics and numerically based targets have essentially moved
the organisation away from its key objective of “delivering a firm but fair immigration policy”.

39. It would appear that the IS is increasingly driven by political imperatives at a particular time, be it
“intake reduction” in 2004 or “tipping the balance” in 2005.

40. The targets that complement these particular initiatives appear to skew the work of the service, hence
headline statistics may proclaim an increase in one area without showing the impact on other work within
the organisation.

41. PCS are determined not to engage in a “numbers game” on the issue of immigration and asylum.
During the last general election the union was frequently approached to provide our view on the numbers
of failed asylum seekers and illegal entrants were breaching immigration controls.

42. We believe that engaging in a “numbers game” will only feed the tabloid frenzy that exists over asylum
and immigration and will do nothing to humanise the debate. PCS would urge the department and the
government to move away from an obsession over statistics and back to a system that treats each applicant
as an individual entitled to fair treatment.

Conclusion

43. The public expect a fair and consistent policy of immigration control but also expect that public
money is spent wisely. PCS and our member’s look forward to working with IND to improve
immigration control.

December 2005

30. Joint memorandum submitted by the Refugee Council and Oxfam

Summary

The Refugee Council and Oxfam welcome the opportunity to provide evidence to the Home AVairs Select
Committee Inquiry into immigration control. Our submission focuses on the impact that extra-territorial
UK immigration controls have on refugees and asylum seekers.

Over recent years, the Government has invested heavily in measures to strengthen the UK’s borders and
prevent migrants from entering the UK outside the legal routes. This has made the UK one of the most
diYcult countries in the world to enter for the purpose of seeking asylum.

This submission demonstrates that UK immigration controls are a blunt instrument that do not
distinguish between those fleeing persecution and irregular migrants seeking to enter the UK for other
purposes. We provide information about the impacts of UK immigration controls and interception
measures on refugees, asylum seekers, and the international refugee protection system.

Further, we set out evidence that the UK Government has deliberately imposed immigration controls
with the stated aim of curbing the exercise of the human right to seek asylum. This seriously undermines the
foundations of the refugee protection regime and places many lives at risk. It also sends a dangerous signal
to the rest of the world that it is acceptable for states to shirk their international obligations of refugee
protection.
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The UK Government justifies its interception of migrants in refugees’ countries of origin and transit by
claiming that refugees should seek asylum in the first country they reach. However, this overlooks the fact
that UK immigration controls prevent refugees from fleeing their countries of origin to seek asylum from
persecution in the UK. Further, there is absolutely nothing in international law that requires refugees to
claim asylum in the first country they arrive in.

The UK and other EU member states must work harder to reconcile their right to control national borders
with the right of every person to seek asylum. The UK Government has a responsibility not only to assess
the impact of its immigration controls on those seeking asylum but, where the impact is detrimental to the
exercise of fundamental human rights, to seek and put in place solutions. Our submission concludes by
outlining the safeguards that we believe must be in place if interception and immigration control activities
are to be compatible with the fundamental human right to seek and enjoy asylum:

— Government action to make access to asylum less dangerous for refugees.

— Transparency in demonstrating the compatibility of all migration control activity with human
rights law and obligations.

— Responsibility upon the intercepting state to identify any individuals with international protection
needs and to ensure that they have access to an eVective refugee determination system and a
durable solution.

— Flexible immigration controls that can respond to the fact that it is impossible for many refugees
to obtain valid travel documents and visas prior to fleeing persecution.

— Guidelines and training for immigration and airline liaison oYcers to ensure they do not prevent
people from exiting a county where they have an urgent need to flee but lack the required
documentation.

— Absolute respect for the concept of responsibility-sharing which underpins the 1951 Refugee
Convention.

— Scrutiny of interception activities, including states facilitating UNHCR and NGO presence at all
interception locations.

— The provision of information about their interception activities by states to UNHCR, as well as
to national parliaments and, where EU legislation is concerned, to the European Commission and
the European Parliament.

1.1 The Refugee Council is the largest organisation in the United Kingdom working with asylum seekers
and refugees. We not only give help and support to asylum seekers and refugees, but also work with them
to ensure their needs and concerns are addressed by decision-makers. Our members range from small
refugee-run community organisations to international NGOs, such as Christian Aid, Save the Children
and Oxfam.

1.2 Oxfam works with others to overcome poverty and suVering. We bring our experience in the UK
together with our humanitarian experience of working in refugee situations around the world, to understand
of causes of refugee flight and the human consequences of failing to protect some of the most vulnerable
people in the world. We work with refugees and asylum seekers in the UK to help them to challenge and
change public, government and media attitudes. At the same time, we aim to influence government policies
on asylum at national and EU levels to ensure that they respond to the needs of those in need of international
protection.

1.3 The Refugee Council and Oxfam welcome the opportunity to provide evidence to the Home AVairs
Select Committee Inquiry into immigration control. Our submission focuses on the impact of extra-
territorial UK immigration controls on refugees and asylum seekers. We would like to draw the Committee’s
attention to the Oxfam report Foreign Territory: the internationalisation of EU asylum policy, published
earlier this year.

1.4 We have additional concerns about other topics that this inquiry will focus on, in particular the
quality of IND decision making on asylum claims; the impact that restrictions on publicly funded legal
advice have had on asylum seekers’ ability to access justice; and the inappropriate detention of asylum
seekers. We fully endorse the evidence submitted by ILPA and Amnesty International UK in relation to
these issues.

2. Reconciling Immigration Controls With the Right to Seek Asylum

2.1 Over recent years, the Government has invested heavily in measures to strengthen the UK’s borders.
These measures are portrayed as being essential for “migration management” and preventing migrants from
entering the UK outside the legal routes. However, one of their impacts has been to make the UK one of
the most diYcult countries in the world to enter for the purpose of seeking asylum.
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2.2 UK immigration controls provide no legal way for a refugee to enter the UK to apply for recognition
of their refugee status.130 As a result, most refugees seeking to enter the UK are forced to do so “illegally”,
either using forged travel documents, or avoiding immigration controls altogether.

2.3 UK immigration controls seek to prevent illegal immigrants from reaching the UK. They do not
adequately recognise the fact that, in exercising their right to seek asylum, asylum seekers are in fact entering
legally under international law, despite not necessarily being in possession of appropriate travel documents
or visas required by the UK’s immigration rules. For many refugees, obtaining a passport would involve
approaching the very authorities whose persecution they fear. The drafters of the 1951 Refugee Convention
recognised that refugees may have to rely on forged documents in order to flee persecution and seek asylum
elsewhere, and the 1951 Convention explicitly prohibits states from penalising them for doing so.131

2.4 UK immigration controls are a blunt instrument that do not distinguish between those fleeing
persecution and irregular migrants seeking to enter the UK for other purposes. Immigration controls
prevent refugees fleeing persecution from reaching sanctuary in the UK. This has profound implications for
refugees’ safety, and sends a dangerous signal to the rest of the world that it is acceptable for states to shirk
their international obligations for refugee protection.

2.5 The global refugee protection system and the 1951 Refugee Convention are predicated upon the
exercise of Article 14 of the Universal Declaration on Human Rights—the right to seek asylum.132 The
Refugee Council and Oxfam recognise that states have a right to control the entry, residence and expulsion
of non-nationals. However, the exercise of this right must be consistent with states’ international legal
obligations and must not undermine the rights of refugees and asylum seekers that derive from international
human rights and refugee law.133 The United Kingdom, as a member of the European Union, recognised
this when the European Council reaYrmed “the importance the Union and Member States attach to
absolute respect of the right to seek asylum” and asserted that migration policies must be based on principles
which “oVer guarantees to those who seek protection in or access to the European Union”.134

2.6 In spite of this commitment on the part of the UK and all the EU Member States to uphold and
respect the right to seek asylum, the UK and the European Union have continued to implement policies
that intensify immigration controls without ensuring access to the territory for those in need of protection.
Migration control is now at the top of the EU political agenda and the EU’s work in the fields of
development, external relations and freedom, security and justice is united in a concerted eVort to “fight”
illegal immigration to the EU.

2.7 The EU, supported by the UK, is spending millions of Euros on developing legislation, surveillance
equipment and vehicles, enforcement and intelligence personnel, a European coastal patrol and an EU-wide
agency to co-ordinate surveillance and strengthen operational co-operation. Moreover, the EU is
committed to providing financial support, training, equipment and expertise to third countries to stem
migratory movements to Europe.135 Comparable resources are not being invested in developing measures
to safeguard access to protection for refugees.

130 There is no provision in UK Immigration Rules for people overseas to be granted a visa to come to the UK to apply for
asylum. In theory, overseas consular authorities can refer an entry clearance application to the Home OYce in the UK in
situations where the refugee is outside his country of origin and can demonstrate a prima facie case that his/her circumstances
meet the definition of the 1951 Refugee Convention; that he has close ties with the UK; and that the UK is the most
appropriate country of refuge. These rules are contained in the Asylum Policy Instructions. However, as highlighted in a
recent study “these instructions are not widely known and the authorities have no policy of actively promoting awareness
about their existence and the possibility of applying for asylum from abroad. In practice, due to the very limited number of
persons concerned (less than 10 cases each year . . .), the Protected Entry Procedure has very low priority for the authorities.”
Asylum applicants are often refused on the basis that there is no basis in the Immigration Rules allowing for entry clearance
to be granted in order for the applicant to be able to request asylum when arriving in the UK. Gregor Noll et al (2002) Study
on the feasibility of processing asylum claims outside the EU against the background of the Common European Asylum System
and the goal of a common asylum procedure.

131 Art 31 (1) of the 1951 Refugee Convention states “The Contracting States shall not impose penalties, on account of their illegal
entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of
article 1, enter or are present in their territory without authorization, provided they present themselves without delay to the
authorities and show good cause for their illegal entry or presence.”

132 Universal Declaration of Human Rights Article 14, Everyone has the right to seek and to enjoy in other countries asylum from
persecution.

133 The Global Commission on International Migration is also committed to the principle enunciated in the “Agenda for
Protection” established by UNHCR that the institution of asylum should not be undermined by the eVorts of states to stem
irregular migration, “Migration in an interconnected world: New directions for action”, GCIM, 5 October 2005.

134 Presidency Conclusions, Tampere European Council, 15–16 October 1999.
135 On 30 November 2005, the Commission adopted a Communication laying down priority actions for improving migration

management. Whilst signalling that the Commission will step up eVorts to work with partner countries in tackling the root
causes of migration, the Communication focuses on a proposal to establish a surveillance system and Mediterranean Coastal
Patrols Network to cover the whole of the Mediterranean Sea, working with key countries of origin in Africa to ensure “a
more eVective fight against illegal migration and traYcking in human beings and working with neighbouring countries to
intensify their eVorts and ‘improve the management of migration’. Press release IP/05/1500, 30 November 2005. See also the
five year work programme of the Euro-Mediterranean Summit, 15074, 28 November 2005. On 26 November 2005, Libya was
quoted by the BBC as saying that it alone had “prevented 40,000 would be migrants from crossing the Mediterranean Sea.”
On 30 November 2005, the EU Border Assistance Mission to Ukraine and Moldova was launched in order to help the border
enforcement personnel of those two countries more eVectively control illegal immigration. The mission will cost around
ƒ8 million over two years. (Source: Commission website).
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2.8 In this climate, the only guarantee oVered to asylum seekers is that their journey in search of safety
and protection in the EU is likely to be arduous and treacherous, at worst fatal; and their chances of reaching
Europe are rapidly dwindling.The impact on the asylum regime in Europe is likely to be terminal unless
eVective action is taken to temper the impact of immigration controls on those who seek protection.

2.9 The UK and other member states must work harder to reconcile their right to control national
borders with the right of every person to seek asylum. The UK Government has a responsibility not only
to assess the impact of its immigration controls on those seeking asylum but, where their impact is
detrimental to the exercise of fundamental human rights, to seek and put in place solutions.

2.10 The Refugee Council and Oxfam are concerned that the UK Government is failing to assess or
address the impact of its immigration laws and policies on asylum seekers, refugees and the international
refugee protection regime. We are further concerned that immigration controls have had a detrimental
impact on the international institution of asylum without the Government having oVered any significant
guarantees to those who seek protection in the UK. Finally, there is evidence to indicate that the UK
Government has deliberately imposed immigration controls with the stated aim of curbing the exercise of
the human right to seek asylum. This seriously undermines the foundations of the refugee protection regime
and places many lives at risk.

3. Immigration Controls that Restrict the Right to Asylum

3.1 Oxfam and the Refugee Council welcome the Government’s recent assertion that it is committed to
providing sanctuary to refugees fleeing persecution.136 However, we remain concerned that, in reality,
refugees seeking protection in the UK, as well as other EU countries, are confronted by formidable barriers
that have been erected to keep irregular migrants out. The list of policy tools used by the UK to control
entry into the territory is long and growing. In particular, we would like to draw the Committee’s attention
to the following immigration control measures that have significant impacts on refugees, asylum seekers and
the international refugee protection system:

3.2 Visa requirements

3.2.1 The list of visa nationals has been extended from 19 in 1991 to 108 in February 2005.137 Whilst we
recognise that visas are a legitimate tool for controlling immigration, we also note that, in practice, it is
impossible to obtain a visa for the purpose of seeking asylum in the UK. Where it is suspected that an
individual intends to seek asylum in the UK, their visa application will almost certainly be refused.138

3.2.2 Further, the UK imposes visa requirements as a means of achieving reductions in the number of
asylum claims from particular countries. For example, in November 2002, following an increase in the
number of Zimbabweans claiming asylum in the UK, the Government imposed a visa requirement which
resulted in a 61% reduction in Zimbabwean asylum claims in the first quarter of 2003. This has been cited
by the Government as an example of success in tackling abuse of the asylum system,139 despite the fact that
2,240 Zimbabweans were recognised by the UK as Convention Refugees in the year the visa requirement
was introduced.

3.2.3 The Refugee Council and Oxfam believe that, in the absence of any flexibility for asylum seekers,
the imposition of a visa requirement on any country experiencing widespread human rights violations and
forced migratory movements represents a failure to respect the right to seek asylum. Such actions contradict
UNHCR’s request that states not impose visa requirements on the nationals of countries where there are
civil wars, generalised violence or widespread human rights abuse.

3.3 Visa fingerprinting and biometric technology

3.3.1 The Home OYce has extended the use of biometrics, giving as one reason the need to reduce
perceived abuse of the asylum system.140 Additional biometric projects will be introduced as part of the
“e-borders” scheme which is intended to further strengthen UK border controls. In January 2004, the
biometric visa project was extended to East Africa, specifically in order to reduce the number of

136 The Prime Minister, in his foreword to the Home OYce five year strategy for immigration and asylum, stated that “while
making the rules strict and workable, we will make sure we don’t slam the door on those genuine refugees fleeing death and
persecution.” Charles Clarke wrote that “We will continue to welcome genuine refugees, respecting our obligations under
the 1951 Geneva Convention, which is part of the international legal and ethical framework that enshrines basic principles
of human decency.” Home OYce five year strategy for immigration and asylum Controlling our borders: making migration
work for Britain. (February 2005).

137 Current figures correct as of 2 February 2005. See http://www.ukvisas.gov.uk/servlet/Front?pagename%OpenMarket/
Xcelerate/ShowPage&c%Page&cid%1020786334922 for a list of countries.

138 See footnote 1.
139 See Home OYce press release reference: 144/2003, 22 May 2003 Asylum Applications Down By A Third—Home Secretary

Welcomes Significant Progress.
140 See Home OYce press release reference: 024/2004, 21 Jan 2004 Increased use of biometrics to tackle asylum abuse.
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“unfounded” Somali asylum claims as well as applications from those the Government suspected of not
being Somali nationals.141 Biometric technology is being used to strengthen measures that restrict the right
to seek and enjoy asylum from persecution in the UK.

3.4 Juxtaposed controls and airline liaison oYcers

3.4.1 Juxtaposed controls is the term used to describe situations where full immigration control
procedures are performed by UK immigration staV in a country outside the UK. The eVect of juxtaposed
controls is to shift the UK’s borders overseas. The Nationality, Immigration and Asylum Act 2002 gives the
Home Secretary the power to introduce juxtaposed controls in any port in the European Economic Area.
Controls currently operate at ports and stations in France and Belgium.

3.4.2 The following statement, made in October 2002 by James Munro, Assistant Director of the
Immigration Service, demonstrates that juxtaposed controls, like visas, are being used by the Government
to prevent asylum seekers making a claim in the UK:

“When, for example, Colombia and Ecuador were included as visa states, this was directly in
response to an increase in the number of those nationals coming directly to the United Kingdom
in order to apply for asylum. A similar aim is present in the juxtaposed controls in France, where
asylum seekers are refused leave to enter.”142

3.4.3 In addition to operating a system of juxtaposed controls, the UK posts airline liaison oYcers
(ALOs) in overseas airports where there are concerns about the number of people travelling to the UK
without proper documentation. The UK currently has ALOs and Deputy ALOs in over 30 locations
worldwide and is seeking to expand the network further.143 In 2003, 33,000 people were prevented from
travelling to the UK from airports where ALOs were stationed.144 We do not know all the countries to which
ALOs are posted, nor how many of the people they prevent from travelling are in need of international
protection. However, we do know that ALOs are posted to countries, including Kenya, Sri Lanka,
Bangladesh, Russia and Romania, where human rights abuses are well-documented, from which refugees
originate, or through which refugees transit en route to countries where they can benefit from eVective
protection in accordance with the 1951 Refugee Convention.145

3.4.4 The UK also posts Immigration Liaison OYcers (ILOs) overseas to combat illegal immigration. As
with ALOs, we do not have any detailed information about their activities, the training they undergo, or
the extent to which they adhere to their obligations under international refugee and human rights law,
including the absolute obligation not to refoule (return) any person to a country where their life of freedom
would be threatened, or where they would be subject to persecution. Similarly, we cannot say with certainty
how their actions impact upon those fleeing persecution. However, their presence in refugees’ countries of
origin and transit, combined with their function in preventing illegal migration, suggest that among those
aVected by ILOs’ activities will be refugees who have to travel irregularly.

3.4.5 The Refugee Council and Oxfam believe that extra-territorial immigration controls, including
juxtaposed controls and UK immigration oYcials operating “pre-clearance” procedures, frustrate the
object and purpose of international refugee law. Such procedures, if replicated on a wide scale, would make
the 1951 Convention increasingly meaningless, since refugees would find it more diYcult to cross
international borders to exercise their right to asylum.

3.4.6 As UNHCR has pointed out, Governments have a duty to ensure that any extra-territorial
immigration controls operate in full accordance with international refugee and human rights law:

“Given the practice of States to intercept persons at great distance from their own territory, the
international refugee protection regime would be rendered ineVective if States’ agents abroad were
free to act at variance with obligations under international refugee law and human rights law”.146

3.5 Carriers’ sanctions and new detection technology

3.5.1 Immigration functions are the sole responsibility of the state. In recent years, however, the UK has
transferred areas of immigration control to private companies. Airlines and other carriers are required to
pay a fine for every improperly documented traveller they bring to the UK.

141 Ibid.
142 Statement by James Munro in European Roma Rights Centre vs Immigration OYcer at Prague Airport and the SSHD,

8 October 2002.
143 Reference is made to the number of ALOs and Deputy ALOs in the Diplomatic Service Procedures: Entry Clearance. Volume

1: General Instructions—Annex 1.7, 6 October 2005. The intention to extend the airline liaison network further was re-stated
by the Home OYce in its five year strategy for asylum and immigration. Controlling our borders: making migration work for
Britain. (February 2005).

144 Home OYce (February 2005) Controlling our borders: making migration work for Britain. Five year strategy for asylum and
immigration.

145 Airline Liaison OYcers’ presence in these countries is documented within the FCO HM Diplomatic Service Overseas
Reference List.

146 UNHCR Executive Committee (Standing Committee), Interception of asylum seekers and refugees: the international
framework and recommendations for a comprehensive approach. (doc EC/50/SC/CRP.17) 9 June 2000, para 23.
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3.5.2 The very real threat of being fined has made carriers more cautious in recent years about who they
allow to travel. If a carrier operates suYciently stringent document checks the UK may grant it “approved
gate check status” meaning that fines will usually be waived.147 In October 2003, the Government announced
its intention to make greater use of this arrangement by providing new security and searching technology
to sea carriers to detect people hiding in vehicles. Ferry companies are becoming increasingly responsible
for enforcing border controls and are required to use high technology detection equipment to scan vehicles
that they bring to the UK.

3.5.3 Corporate interests, including the overriding interest carriers have in maximising their profits, result
in companies striving to avoid fines by refusing to let passengers board unless they are convinced that their
documentation is valid. In doing so, private companies, which are not themselves bound by the 1951
Convention, may be undermining the fundamental right to asylum and forcing refugees to remain in
countries where their lives are at risk.

4. The Impact of UK Immigration Controls on Refugees

4.1 The UK’s interception measures are subject to minimal scrutiny and accountability, partly because
they are implemented outside state territory or “privatised” by being delegated to airlines and other carriers.
There is no data on the number of refugees or asylum seekers the UK has intercepted and prevented from
reaching sanctuary in the UK. However, the Refugee Council and Oxfam believe that the dramatic increase
in UK and EU interception and border control measures is a factor that has contributed to the dramatic
reduction in asylum applications in the UK.

4.2 There is no evidence to support the Government’s claims that those asylum seekers who are kept out
of the UK are “unfounded” claimants who seek to abuse the system. The inability of extra-territorial
immigration controls to identify people with protection needs leads us to conclude that people who would
be recognised as refugees in the UK, were they able to enter the country, must also be being kept out. Some
may be forced to remain in countries where they are at risk of persecution or torture.

4.3 It is extremely diYcult for UK agencies to obtain hard evidence about the impact of interception
measures on refugees, partly because, by definition, most intercepted refugees never reach the UK to tell
their stories. Research into the impacts of UK immigration control measures on refugees, as well as detailed
information from the Home OYce about its interception practices, is urgently needed and long overdue.

4.4 The limited evidence that is available indicates that interception has the following impacts on those
trying to reach the UK to seek asylum from persecution.

4.5 Displacing refugees

4.5.1 As immigration controls increase on some routes, they become too diYcult to pass, and people seek
new routes of entry. Interception practices and immigration controls thus have a displacement eVect. This
eVect has been recognised by the Government148 and research indicates that stricter controls in the EU have
resulted in asylum seekers being displaced to central and eastern Europe.149

4.6 Forcing refugees to take more dangerous risks

4.6.1 As one route is closed, desperate people increasingly turn to life-threatening alternatives. Reports
of people crossing the Channel on li-los and hiding in the undercarriages of aeroplanes illustrate the risks
people are prepared to take in order to reach safety. In November 2005, Franco Frattini, EU Justice,
Freedom and Security Commissioner, stated that “practically every day people die in the Mediterranean”
while seeking to enter the EU illegally by sea.150 UNITED, a European anti-racism network, has
documented more than 6,300 deaths since 1993 that it attributes to EU asylum laws, border controls,

147 In October 2003 there were two sea carriers and 58 air carriers with suYcient checks to have been granted this status.
148 In February 2003, following the closure of the Sangatte centre in France and the introduction of UK immigration controls

and detection technology in France the Home Secretary, David Blunkett, stated “Of course we are alert to the potential for
displacement.” Home OYce Press release 4 Feb 2003 UK/French cooperation key to combating terrorism and illegal
immigration.
In November 2002, the Home Secretary, David Blunkett, stated that “The French and UK Governments have been working
since the summer to tackle illegal immigration to the UK from northern France, including improving security at the Frethun
freight depot, putting UK immigration controls into Calais and lending the French detection equipment to use at Calais. The
UK Government is also working with the Belgian government to deal with any displacement of illegal immigrants to other
ports.” Home OYce Press release, 5 November 2002 No new entrants to Sangatte from today. The 2003 Home OYce
consultation process report on juxtaposed control implementation, Dover-Calais, stated that “We anticipate that once we
introduce juxtaposed controls at Calais, other ports with ferry services to and from the UK may see an increase in the numbers
of inadequately documented people attempting to pass through them. We will continue to monitor these patterns and to make
further use of juxtaposed controls or new detection technology where it is deemed appropriate.” http://
www.ind.homeoYce.gov.uk/ind/en/home/laws—policy/consultation—documents/closed—consultations.Maincontent.0085.
file.tmp/juxt—process—report.pdf

149 See Roger Zetter et al (2003) An assessment of the impact of asylum policies in Europe 1990–2000.
150 Article in the Sunday Times, 27 November 2005 Europe plans naval taskforce to stop illegal African migrants. See also that

the International Centre on Migration Policy Development estimates that some 2,000 migrants die each year trying to cross
the Meditteranean Sea from Africa to Europe, GCIM report, 5 October 2005.
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detention policies and carrier sanctions.151 Many thousands more deaths remain undocumented, and it is
unknown how many of those who have died were asylum seekers seeking international protection in the UK
or another EU member state.

4.7 Reliance on smugglers and traYckers

4.7.1 As entering the UK becomes more diYcult, many refugees have little alternative but to turn to
smugglers and traYckers to help find a route to safety. Inadvertently, state interception may be forcing
vulnerable people into the hands of unscrupulous smugglers who charge vast amounts of money to assist
people in evading immigration controls or traYckers who may force them into exploitative labour.152

4.8 Threatening the refugee protection system and breaching international law

4.8.1 Because interception measures do not distinguish between migrants who need international
protection and those who do not, they risk violating international human rights laws and endangering
refugees’ lives. Through its immigration controls, the UK is eroding the right to seek and enjoy asylum in
another country and, in some cases, may be forcing individuals to return to a country where they face torture
or persecution, a process known as refoulement.

4.8.2 States are obliged to interpret and implement all their treaty obligations in good faith, including
obligations under the 1951 Refugee Convention.153 The barrage of measures designed to obstruct people
from gaining access to, and seeking asylum on, UK territory violates this principle of good faith and
frustrates the very purpose of the 1951 Refugee Convention. Further, the UK is threatening the structure
of the international asylum regime by undermining the spirit of shared responsibility on which it is founded.

4.9 Forcing refugees to seek asylum in countries with inadequate protection

4.9.1 Many migrants are intercepted in countries through which they only intend to transit en route to
another. Where refugees are concerned, the UK expects individuals to apply for asylum in the country where
they have been intercepted, regardless of whether that country will provide them with eVective protection.
In doing so, the UK may be forcing people to remain in countries that violate their rights as refugees, or
where they remain separated from family and community members indefinitely.

4.10 Shifting responsibility for refugees onto poor countries

4.10.1 The UK intercepts migrants in states, such as Kenya, that share borders with refugee-producing
countries. By preventing refugees from leaving those countries, the UK increases the economic and social
costs to less developed countries, many of which have weak refugee protection systems and already host
the majority of the world’s refugees.154 In the long term, this will have adverse consequences for the refugee
protection regime, which relies on the international community sharing responsibility for refugee protection
and on states’ good will to keep their borders open to those fleeing persecution.

5. Conclusion and Recommendations

5.1 For a person seeking to exercise his or her right to asylum, the first step is being able to access and
live in safe territory while his or her case is being decided. The Refugee Council and Oxfam believe that there
is an urgent need for immigration control measures outside UK territory to include eVective safeguards to
ensure that people with international protection needs can access a safe country and have their claims for
asylum eVectively assessed. If the UK and its EU partners continue to restrict refugees’ access to their
territory, then domestic asylum systems will become meaningless.

5.2 The UK interprets its obligations towards refugees and asylum seekers as being invoked only once
an individual sets foot in the UK. It uses immigration controls to intercept migrants in countries from which
refugees need to leave to escape persecution, as well as in countries through which refugees transit. The
Government justifies this action by claiming that refugees should seek asylum in the first country they reach.
However, this overlooks the fact that UK immigration controls prevent refugees from fleeing their countries
of origin to seek asylum from persecution. Further, there is absolutely nothing in international law that

151 UNITED maintains an up to date list of such deaths: see http://www.united.non-profit.nl/pdfs/listofdeaths.pdf
152 Recent Home OYce research found that “There is strong circumstantial evidence, though little authoritative research, that

restrictionism—and most probably direct measures—led to growing traYcking and illegal entry of both bona fide asylum
seekers and economic migrants.” Roger Zetter et al (2003) An assessment of the impact of asylum policies in Europe 1990–2000.

153 Vienna Convention on the Law of Treaties Art 31 (1) A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

154 Refugee Council (June 2004) Refugees: Renewing the vision—70% of the world’s refugees are in developing countries, nearly
one third in the 49 poorest countries. Another 25 million people have been forced from their homes by violence or persecution
but remain within the borders of their countries, mostly in the developing world, so are classed as “internally displaced”
persons rather than refugees.
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requires refugees to claim asylum in the first country they arrive in.155 Refugees may pass through other
countries on their way to the UK but not apply for asylum in them because they do not oVer adequate
protection in accordance with the 1951 Refugee Convention and other international human rights
instruments.

5.3 The Refugee Council and Oxfam believe that migration control safeguards should include the
following:

— Government action to make access to asylum less dangerous for refugees.

— Transparency in demonstrating the compatibility of all migration control activity with human
rights law and obligations.

— Responsibility upon the intercepting state to identify any individuals with international protection
needs and to ensure that they have access to an eVective refugee determination system and a
durable solution.

— Flexible immigration controls that can respond to the fact that it is impossible for many refugees
to obtain valid travel documents and visas prior to fleeing persecution.

— Guidelines and training for immigration and airline liaison oYcers to ensure they do not prevent
people from exiting a county where they have an urgent need to flee but lack the required
documentation.

— Absolute respect for the concept of responsibility-sharing which underpins the 1951 Refugee
Convention.

— Scrutiny of interception activities, including states facilitating UNHCR and NGO presence at all
interception locations.

— The provision of information about their interception activities by states to UNHCR, as well as
to national parliaments and, where EU legislation is concerned, to the European Commission and
the European Parliament.

Gemma Juma
International Protection Manager
Refugee Council

Clara Odofin
Protection Policy Adviser
Oxfam GB

2 December 2005

31. Memorandum submitted by Refugee Support Group Devon

Introduction

Refugee Support Group Devon (RSG) is a local charity providing support to asylum seekers and refugees
in the Devon County area. We operate an enquiry and signposting service and on a daily basis receive
requests for help regarding asylum applications and appeals. We do not provide legal advice or services, but
in the remit of referring to other agencies and assisting individuals to make sense of correspondence, we are
made aware of diYculties and errors within the immigration processes. It is with this knowledge and
evidence we are submitting a report to this enquiry.

Summary

RSG would like to bring to attention of the committee concerns in five areas:

Quality of initial decisions

There are poor quality initial decisions due to mistakes at initial interviews—this could be through
interpreters, dates, no allowance for the trauma individuals have suVered. There also appears to be a lack
of knowledge of the cultural, social and political reality of the country of origin which has led to poor
decisions based on assumptions of what could have occurred.

155 At the end of 2002, experts meeting under the auspices of UNHCR concluded: “There is no obligation under international
law for a person to seek international protection at the first eVective opportunity”. Summary Conclusion on the Concept of
“EVective Protection”, Lisbon Expert Roundtable, UNHCR, December 2002. Indeed, UNHCR guidance is that the
intentions of the asylum seeker should “as far as possible be taken into account.”
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Appeals and Judicial Reviews

Changes in the legal system and access to public funded legal help have forced many asylum seekers to
pursue cases without solicitors. Without expert legal help individuals are finding obtaining advice diYcult,
and at times receiving poor advice, particularly with regard to timescales and deadlines for appeals.

Immigration statistics

We refer to arguments in Mary Coussey’s Independent Race Monitor report of July 2005.

The extent of implementation of recommendations of recent reports and enquiries

Recommendations from the above report and UNHCR guidelines on Burden and Standard of Proof
(1998) clearly call for better training for asylum caseworkers and yet errors as detailed earlier are still
occurring.

Lessons to be learnt from the operation of the current system

Again we refer to The Independent Race Monitor Report and reiterate that the initial decision process is
not working. Asylum applications and appeals are time consuming and costly, and contribute to continued
hardship of asylum seekers and refugees.

1. Quality of initial decisions from the Home OYce (Asylum Claims).

1.1 An accumulation of small mistakes takes away credibility at this early stage and it is diYcult to re-
establish. There are poor quality initial decisions due to many mistakes at initial interviews.

1.1.1 There are understandable reasons for claimants making mistakes. After exhausting harrowing
journeys, lack of sleep and food and money, disorientation, not able to speak English, little or no advice,
legal or otherwise, applicants have to find own way to Croydon and wait.

1.1.2 Frequently mistakes occur through inaccuracies in remembering or translating the dates (eg from
Islamic to Western Calendar.) These have seriously undermined credibility. These mistakes are often
acknowledged at Appeal and can lead to overturning the initial decision, though it can take considerable
eVort, time and expense to do so.

1.1.3 Language problems. Interpreters not always appropriate eg Farsi speakers for Kurdish speaking
Iranians or Afghanis, or diVerences of dialect.

1.1.4 Some clients also complain that interpreters seem hostile.

1.1.5 There is an apparent lack of independent assessment of the interpreters.

1.1.6 Applicants who more or less understand their translator, rarely state that they are not happy even
if they are. It is often not till the refusal letter comes in that they realise that certain points have been
misunderstood or mis-communicated by the interpreter.

1.1.7 Before the Asylum Interview (or Court/Tribunal appearance) applicants need to be better informed
that it is important to let the HO (or IAA or AIT) interviewers know that that there are communication
problems. It is crucial that applicants realise they need to make this clear as soon as possible not weeks/
months later, after the refusal letter has arrived (and credibility lost). We suggest this is best done by an
independent person like a solicitor or Refugee Council rep) who is able to spend enough time with them (ie
significantly more than a pro forma three minute chat).

1.1.8 A real concern has been expressed by one applicant that he did tell the interpreter he was not happy
with her services but he could not tell whether or not she passed this on to the HO interviewer. He suspects
she didn’t as the interview carried on as if he hadn’t said anything. He was concerned that the interpreter
in question was reluctant to pass on information that could appear to suggest that she was concerned that
if she had passed on his remark this would have impacted her future career as a HO translator. There is a
real potential for a conflict of interest and abuse of position.

1.1.9 Now interviews can be tape-recorded this danger is less, as long as all applicants are made aware
of this option and are explained in detail how important the interpretation issue is.

1.2 Home OYce Caseworkers.

1.2.1 A lack of knowledge of the cultural, social and political reality of the country of origin has led to
poor decisions based on assumptions of what should have occurred.

1.2.2 There are examples of assumptions about family life, how relatives or neighbours might behave,
how informers and secret police work, how homosexuality is treated, how converts to Christianity might
be treated.
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— “it is not accepted that the incident happened as you stated” There are no reasons given for not
accepting the account.

— The Home OYce oVers no evidence to discredit oral statement of events. The arguments the HO uses
to discredit statements rely on distorting the picture through misinterpretations, assumptions,
omissions and errors and everywhere lack of knowledge and understanding of the reality of life in Iran.
(Refer to United Nations guidelines on Standard of proof.)

— The objective evidence from Iran does show that bribery is common, but without any other evidence
it is assumed that it is “Highly unlikely—that any individual oYcer would take the risk.”

1.2.3 Caseworkers ignorance of basic facts about the Country of Origin or specific information has added
to the accumulation of doubts that have undermined credibility. A simple example is where the claimant
gave the “wrong date” for Christmas: but in fact he had converted to Orthodox Christianity so his answer
was “right”.

— “The adjudicator says that my activities for the KDPI were at a low level. In fact the village people
like me and my family who support Peshmerga are very important to the Kurdish struggle. People
who help the fighting men of Peshmerga do ‘attract adverse attention’ from the Eleaat (Iranian
authorities). The Peshmerga are young men who hide in the mountains. They are diYcult to find. They
only survive with the help from Kurdish villages. The best way, the only way the Iranian government
has to fight them is to frighten people like my family who support them”. Country of origin reports
supported this but was not suYcient to re-establish credibility on Appeal.

— The activities “were suYciently low-level” and would not ”have brought you to the adverse attention
of the authorities” Country of Origin reports are ignored.

— More complex was the claim by the Home OYce that a particular group had had no leader since
1978, when in fact a simple internet search showed that the leader the claimant was talking about
had been killed only a few years ago. The Caseworker had obviously researched but not found
accurate information.

1.2.4 There have been recommendations made about training of Caseworkers in making initial decisions
in the attached reports. The UNHCR guidelines on Burden and Standard of Proof deal with the matter of
credibility, assumption and country of origin information. Do they play a part in any training?

2. Appeals and Judicial Review.

2.1 Solicitors and legal advice agencies are experiencing serious pressure to advise and process claims in
a very short time scale. The changes to the access to legal aid make it diYcult to present the best case.

2.2 There have been many changes to procedures which are not clearly understood it seems even by
oYcials employed to implement them.

2.3 We have come across examples of this particularly with the right to appeal to decisions. The deadlines
to do this are already short. There are times when people are not given time-lines or relevant forms/
information or the right address for return. This confusion adds to the pressure and ability to respond.

2.4 Acceptable evidence. People supporting asylum cases are not being told of the unspoken change in
standards of proof. For example:

— fax version of an arrest warrant, for example, is no longer acceptable—only original. Do they
know how hard that is to get if it is issued after your escape? Families are put at risk in trying to
send the original so some won’t even ask to have it sent. This is another example of applying
western standards and assumptions completely ignorantly and inappropriately. (two years ago
faxes were accepted!)

— only a consultant, not a doctor’s statement is acceptable; a psychiatrist’s not a counsellor. Some
could get this “higher” standard of evidence but don’t know they should until it is too late. If they
introduce it later it is seen as “imbellishment” and therefore the applicant not “credible”.

3. Immigration Statistics.

Please consider the arguments in Mary Coussey’s Report which raise concerns about the justification for
the increase in refusal of claims for Asylum.

“3.4 The overall proportion granted asylum in the initial decision was 3% a further fall from 2003
when the proportion was 6% and 2002 when the proportion was 10%. The drop in 2003 was attributed
to falls in grants of asylum to nationals of Sri Lanka, Iraq and Zimbabwe. The overall allowed appeal
rate has also declined, although less steeply, from 22% in 2002, 20% in 2003 to 19% in 2004. (These
do not include appeals and decisions to grant Exceptional Leave to Remain, now replaced by
Discretionary Leave, and Humanitarian Protection). The question which arises is why the initial
grant rate has gone down. This is especially pertinent, as the numbers of claimants has dropped
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significantly. If it is correct that economic migrants and other invalid claimants have been deterred
from using the asylum process by the introduction of tighter controls, one might expect an increase
in the success rates of remaining claimants, as a larger proportion should be genuine.”

4. The extent of implementation of recommendations of recent reports and inquiries.

4.1 RSG recommends to the Committee that they look at the following report and consider implementing
the recommendations: Annual Report 2004–05, Independent Race Monitor, Mary Coussey, 5 July 2005.

4.2 In particular we would like to draw attention to the following paragraphs Executive Summary Report
on authorisations: asylum decisions (paragraphs 16–21).

“I reviewed samples of initial decisions and concluded that there was evidenceof inappropriate
decision-making”

and Section 3 Asylum Decisions:

“3.11 Another regular feature noted was for refusal letters to contain assumptions without
explanation on what could or could not have occurred.

3.12 Several such unsupported assumptions in one refusal letter give the impression that whatever the
claimant’s experience, some grounds for refusal will be found. It is troubling that assumptions about
whether an applicant’s action was plausible seem to be based on western metropolitan experience.

3.23 Several refusals relied on small discrepancies in a claimant’s statement as the basis for
disbelieving the account. Sometimes the discrepancies could have been clarified with further probing
by the case oYcer. The impression given was that the oYcer was going to reject the claim, and was
looking for evidence to justify a refusal.”

3.24 Determining credibility is diYcult. This small analysis has demonstrated to me that case oYcers
make apparently irreconcilable decisions on very similar facts. It confirms my view that there are
indications that some case oYcers may become cynical and discount similar stories or the authenticity
of documents.

4.3 These observations in the Coussey Report are substantiated by many of the concerns raised by
Claimants who have come to RSG Exeter for help in understanding their Refusal decisions. Examples given
earlier—paragraphs 1.2.2 and 1.2.3 These assumptions are common in initial decisions and continue at
Appeal.

5. The lessons to be learnt from the operation of the current system that might inform the implementation of
the new Government policy.

5.1 It is well documented now by the above report and other organisations and in the media (Refugee
Action, File on 4) that the initial decision process is not working well. If 20% of all decisions made at
Magistrates Courts were found to be wrong and overturned on appeal, then there would be an
understandable outcry and the system would be dismantled.

5.2 The experiences that individuals have had going through the process and their reaction to negative
decisions has led to real disillusion on their part that our government does not seriously uphold the Refugee
Convention. There is now a prevailing belief that there are hidden quota systems and that their individual
fears of persecution are being considered in a political climate that seeks first and formost to get the
numbers down.

5.3 The reputation of the UK’s Asylum policy rests on the quality of the decisions made.

5.4 At RSG we are concerned that Asylum Law is now viewed cynically. It cannot be good either for our
society, the individuals involved or for the credibility and respect for International law in the long term.

5.5 The prolonged Appeal process is a drain on public funds.

5.6 It leads to real hardship on the part of refused Asylum claimants, who will not agree to return
voluntarily as they truly believe their lives to be at risk. It is not a simple matter to deport these individuals
for many reasons, (essentially lack of documentation) and detention is financially prohibitive and not a real
alternative on such a scale.

5.7 Prohibiting asylum seekers from working contributes to this hardship. Even where asylum seekers
may be eligible for permission to work, they have not necessarily been made aware, eg those who arrived
prior to March 2002. The general views of asylum seekers RSG meets is that they would prefer to work than
accept government support.

5.8 We agree with the conclusion of Mary Coussey’s report that some independence in initial decisions
would be welcome. In the long run this could mean less time and particularly less expense in determining
claims as sounder initial decisions would lead to less appeals.
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5.9 We also recommend with Mary Coussey the need for a balanced public discussion.

“7.1 As indicated in my previous reports I am concerned about the eVect of hostile, inaccurate and
derogatory press comment and comments by a few politicians. I do not doubt that this negative
atmosphere can aVect decision-making on individual cases, as it makes caution and suspicion more
likely. The Government has an important role to play in helping to set the tone and encouraging
balanced and well-informed discussions on immigration. Repeated references to abuse and reducing
the numbers of asylum applicants tend to reinforce popular misconceptions that abuse is enormous in
scale when in fact it is a small proportion ofpeople who enter the UK.”

Fran Jenkin
Chair

13 December 2005

32. Memorandum submitted by Save the Children

Summary

1. The evidence in this memorandum relates to the policy and practice of the Immigration and
Nationality Directorate (IND) with regard to the detention of children in the UK for the purpose of
immigration control. Comments are largely based on Save the Children’s recent research report “No Place
for a Child—Children in UK immigration detention: Impacts, alternatives and safeguards” (February 2005).
The submission highlights the discrepancy between IND’s stated policy of detaining children as a last resort
and the reality of current practices which see children detained inappropriately. It additionally makes a
number of recommendations to the Committee on how the IND might ensure that both its policy and
practice on the detention of children take account of domestic child welfare legislation and international
human rights standards.

Introduction

2. Save the Children fights for vulnerable children in the UK and around the world who suVer from
poverty, disease, injustice and violence. We work with them to find lifelong answers to the problems they
face.

3. Today, we support work in England, Northern Ireland, Scotland and Wales to address the needs of
local communities and to bring about long-term change for some of the most vulnerable children across the
country: those growing up in poverty; those missing out on quality education; those who have come to seek
refuge and asylum. All of our work is founded on the principles of the UN Convention on the Rights of the
Child, which is a comprehensive and internationally recognised set of rights for children.

4. Save the Children believe that no child should be detained for immigration purposes. Accordingly, we
are concerned that as the Government seeks to reach its targets for controlling immigration as set out in its
five-year plan,156 the detention of children is set to increase. We therefore welcome this inquiry as a timely
opportunity to address the Committee on measures that need to be taken by the IND to prioritise the rights
and welfare of children in UK detention policy and practice.

Detention Policy

Thousands of children in immigration detention each year

5. It is the Government’s stated policy that, in enforcing immigration controls, families with children will
only be held in detention as a matter of last resort and further, that unaccompanied children will not be
detained, save in exceptional circumstances.157 Recent research published by Save the Children in February
2005 suggests that this policy is not reflected in IND practice on either count.158 The research estimated, on
the basis of the limited statistical data available, that around 2,000 children are detained with their families
every year for the purpose of immigration control. Many of these children are detained for long periods of

156 Controlling our borders: Making migration work for Britain, February 2005.
157 See The Immigration Service Operational Manual, Internal Home OYce Publication, London, UK and also “Comments by

the Government of the United Kingdom” (Council of Europe, CommDH(2005)6) in response to the Report by Mr Alvaro
Gil-Robles, Commissioner for Human Rights, on his visit to the United Kindgom, 4–12 November 2004.

158 Crawley and Lester, No Place for a Child—Children in UK immigration detention: Impacts, alternatives and safeguards, Save
the Children, February 2005.
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time, in some cases well over six months. It further estimated, based on data collected by Cambridgeshire
Social Services and the Refugee Council Children’s Panel respectively, that hundreds of separated/
unaccompanied children are being detained as adults as a result of dispute over their age.159

6. Such divergence from policy is extremely concerning not only because in many cases these practices
violate basic internationally protected child rights,160 but also because we know from research and
investigations, the severely damaging impacts of detention on children’s welfare. By way of illustration, we
refer the Committee to some of the impacts that have been documented in Save the Children’s research and
in various reports of Her Majesty’s Chief Inspector of Prisons.161

Impact of Detention on the Physical and Mental Health of Children

7. Research by Save the Children and others162 shows that detention has serious negative impacts on
children’s physical and mental health. This can often be exacerbated by the suVering that children endure
on behalf of their parents who are detained with them and by the consequent inability of their parents to
meet their care needs.

8. Physical symptoms of distress are particularly likely in young children; the most commonly reported
outcome being the failure to thrive, often linked to unwillingness to eat and associated weight loss. This is
also evidenced in the reports of HM Chief Inspector of Prisons. For example, an announced inspection of
Oakington Immigration Removal Centre in 2004, found that of the 24 child protection “cause for concern”
forms opened in the previous nine months, the majority had been initiated because of concerns about the
child’s failure to thrive, rather than suspected abuse. The report further documented problems of sleep-
deprivation and depression brought on by the trauma of removal from habitual surroundings, particularly
school, or from the fact of detention itself.

9. The consequences of detention for children’s mental health are particularly marked for children who
have suVered previous experiences involving violence and extreme hardship and are thus susceptible to re-
traumatisation. Case studies gathered by Save the Children also highlight the terrible impacts on mental
health for children who have been detained as adults prior to the resolution of their age. It has also been
documented that children aged 13 to 17 who have been detained in the UK are often unable to comprehend
the reasons for their detention, feel criminalised and lack information about the process or its possible
outcomes. One child who featured in Save the Children’s research, reported that his three-month detention
“was just like a year”.

Inadequacy of Current Safeguards to Protect Child Rights and Welfare

10. The UK has one of the most open-ended and unsupervised detention systems in Europe due to a lack
of statutory criteria for detention and the absence of a statutory limit on the length of time children can be
detained.163 Despite repeated recommendations from HM Chief Inspector of Prisons, that children should
only be detained with their families as a matter of last resort and for no more than a few days, this is not
reflected in practice.

11. Existing safeguards, which include the provision of written reasons for detention by the IND’s
Management of Detained Cases Unit (MODCU), the requirement of ministerial authorisation in order to
detain children for more than 28 days and the policy of paying pastoral visits to families who are due to be
removed, are all variously inadequate from a child welfare perspective. In all three instances, the safeguards
lack the necessary independence to ensure that decisions to detain children are comprehensively and
systematically reviewed. Many of the families interviewed for Save the Children’s research complained of
not having received written reasons for their detention nor of having received a pastoral visit prior to being
detained to eVect removal.

159 Ibid, See section 1, pg 8. Between November 2003 and September 2004, 48% of individuals who were age-assessed by
Cambridgeshire Social Services were found to be under 18 years of age and were released from detention. Between February
2003 and January 2004, the Children’s Panel reported an increase of 292% of detained age-disputed cases referred to the Panel,
compared to the previous year.

160 United Nations Convention on the Rights of the Child, 1999, specifically article 37; see also the UN Rules on Juveniles
Deprived of their Liberty (adopted by General Assembly Resolution 45/113 of 14 December 1990, and UNHCR’s Guidelines
on the Detention of Asylum Seekers (Revised, 26 February 1999).

161 See Report on an announced inspection of Yarl’s Wood Immigration Removal Centre, 28 February–4 March 2005, London: HM
Inspectorate of Prisons, 2005; Report of an announced inspection of Tinsley House Immigration Removal Centre, 1–5 November
2004, London: HM Inspectorate of Prisons, 2004; Report of an announced inspection of Oakington Immigration Removal
Centre, 2004; and An inspection of Dungavel Immigration Removal Centre, 2002.

162 Fit to be detained: Challenging the detention of asylum-seekers and migrants with health needs, Bail for Immigration Detainees
and Médicins Sans Frontières, May 2005.

163 Baldaccini, A (2004) Providing Protection in the 21st Century: Refugee Rights at the Heart of UK Asylum Policy, London:
Asylum Rights Campaign (ARC).
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Recommendations

Alternatives to detention

12. Given what we know of the impacts of detention on children, Save the Children believes that no child
should be detained for immigration purposes but that instead the Government should explore and introduce
alternatives to detention such as have been developed internationally.164 These alternatives should comprise
a combination of freedom from detention, a graduated scale of supervision, individualised needs and risk
assessment and support, primarily through provision of information and legal advice and representation
from the beginning of the asylum determination process. Despite IND’s policy to consider all reasonable
alternatives before detention is authorised,165 Save the Children’s research indicates that this is not the case
in practice.

Independent welfare assessments

13. While the detention of children continues to be viewed by the Government as an option, it is crucial
that more eVective and independent safeguards are introduced to ensure that all decisions to detain children
with their families take full account of the consequences of detention on the rights and welfare of each
individual child. Such assessments should be made both prior to any decision to detain and for the purposes
of reviewing all decisions to detain at seven days and every seven days thereafter. These recommendations
are echoed in the reports of HM Chief Inspector of Prisons and the report on the UK of the European
Commissioner for Human Rights.

Age disputes

14. Save the Children is clear that in cases where the age of a young person is disputed by the immigration
authorities, detention should not be authorised until that person has had his or her age properly assessed
by social services or an independent, expert panel. Although it is IND policy to grant age-disputed young
people the benefit of doubt, the estimated numbers of children who have been detained as adults suggest
that this is not the case in practice.

Fast track procedures

15. There is no justification for the use of fast track procedures for cases of children in families. While
the IND has suggested that children will only be detained for short periods under the fast-tracking
procedures, the case study sample in Save the Children’s research suggests a diVerent picture with families
detained for up to 162 days.

Data needs to be made publicly available

The publication of statistics relating to the detention of children in the immigration process is currently
grossly inadequate. Save the Children urges the Government as a matter of high importance to publish
detailed statistics on the numbers of children in detention across the UK, the length of time that children
are detained and both the numbers and outcomes of age-disputed cases.

Child protection

All staV working in removal centres should undergo enhanced Criminal Records Bureau checks, and
families with children about whom there are child protection concerns should not be removed from the UK
unless and until these issues are resolved.

Stefan Stoyanov
Policy OYcer

6 December 2005

164 Crawley and Lester (2005), see section 4 which looks at the assistance appearance programme, electronic monitoring,
supervised accommodation, community supervision and incentivised compliance.

165 See above at n 2, Immigration Service Operational Manual.
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33. Memorandum submitted by Scotland’s Commissioner for Children and Young People

Executive Summary

This submission sets out the role and interest of Scotland’s Commissioner for Children and Young People.

It focuses on issues relating to the children of failed asylum seekers, with some reference also to
unaccompanied asylum seeking children. It draws on meetings and other communications the
Commissioner has had with aVected children and young people, their friends and teachers and members of
their communities.

The Commissioner urges the Committee to examine, not just the written content of policy documents,
but the lived experience of aVected children and their communities.

The Commissioner expresses concerns about:

— The criteria for detention;

— Decision-making prior to detention;

— Children’s rights to challenge their detention;

— Lack of adequate and meaningful information about numbers detained;

— The traumatic removal processes to which children can be subjected;

— A lack of adequate support for unaccompanied asylum seeking children in Scotland; and

— The potential implications of removing all support from families with children.

1. Role of the Commissioner for Children and Young People

I took up the post of Commissioner on 26 April 2004, having been appointed by the Queen, on the
nomination of the Scottish Parliament.

The oYce of Commissioner was established by the Commissioner for Children and Young People
(Scotland) Act 2003. The general function is to “promote and safeguard the rights of children and young
people.”166 Section 4 requires me to review law, policy and practice relating to the rights of children and
young people with a view to assessing their adequacy and eVectiveness. Specific regard must be had to
relevant provisions of the United Nations Convention on the Rights of the Child (UNCRC), especially those
requiring that the best interests of the child be a primary consideration in decision making, and that due
account be taken of the views of aVected children and young people.

Section 16 defines children and young people to include:

Natural persons in Scotland who are under the age of 18 years of, if they have at any time been in
the care of or looked after by a local authority or Northern Ireland authority, under the age of
21 years . . .

Section 7 empowers me to carry out formal investigations with associated legal powers. No such
investigation may relate to a matter reserved to Westminster. This submission on immigration control is
presented as an exercise of the duties under section 4, and focuses in particular on the impact of immigration
and asylum law, policy and practice upon the welfare and education of children in Scotland.

2. About This Response

This response focuses on the asylum dimension of immigration law, policy and practice and, in particular,
the impact upon children and young people.

It draws upon meetings and other communications I have had with aVected children and young people,
their friends, teachers and members of their communities, and builds upon a paper I submitted to the
European Commissioner for Human Rights in December 2004. This set out my concerns about the children
of asylum seekers and analysed the rights issues involved. A copy of that report accompanies this
submission. [not printed.]

3. The Impact of Fear

I raise this issue at the outset, because those with a genuine claim to asylum will be living with great fear
of return. The quality of decision-making within the asylum process is therefore critical. Much of the public
debate has been about the status of “failed asylum seekers.” The emphasis upon their return is logical in
terms of international law and the need to retain the integrity of the asylum system. However, if the decision-
making process results in those with a real basis for fear being denied asylum and classified as “failed asylum
seekers”, this will have an impact on what happens further down the line in terms of removal.

166 Commissioner for Children and Young People (Scotland) Act 2003 Section 4.
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Much of the debate about modes of removal, including early morning, unannounced, forced removals
(“dawn raids”), detention, and the use of handcuVs and body armour, is justified by reference to the risk of
absconding if prior notice were given or a gentler approach adopted. I ask the Committee to consider the
possibility that the risk of absconding will be significantly higher where the person to be removed has a real
and significant fear of return. In particular, for families with children, the option of attempting to
“disappear” from oYcial scrutiny within the UK, with the consequent disadvantages in terms of the impact
upon their children and access to services, is likely to be inherently unattractive and diYcult to implement,
and to be chosen only in extreme circumstances.

If the asylum process could be relied upon to identify justified cases and therefore concentrate its removal
procedures on those who had no true claim, I suggest that the choices for those to be removed would be
easier and there would be less need for force and fearsome processes, especially where children are involved.

Concern within the UK about the quality of asylum decisions is reflected in the recent report of the
European Commissioner for Human Rights, in which he set out his own concerns about the quality of
decision-making and recommended that this be reviewed.167

4. Finding out What is Really Happening

I would ask Committee members not to be reassured by policy statements about “humanity” and
“dignity”, “pastoral visits”, “welfare assessments” and “risk assessments”, but to examine closely how these
policy commitments are translated into practice and experienced by children and families.

5. United Nations Convention on the Rights of the Child

My report to the European Commissioner for Human Rights includes an analysis of relevant articles of
the UNCRC and other international human rights documents. It also explores the scope of the UK’s
reservation to the Convention in relation to immigration and nationality. The UN Committee on the Rights
of the Child has called for the reservation to be withdrawn.168 However, it might also be argued that the
reservation has been interpreted too widely; that it relates to decisions about the entry into, stay in and
departure from the UK, and not about the character of their treatment while children are here, which must
therefore still be governed by the rights set out in the Convention.

6. Immigration Policy and Practice

My comments focus on:

— Detention policy and conditions;

— The removals process; and

— Unaccompanied asylum seeking children; with some reference to

— The impact of Section 9 of the Asylum and Immigration (Treatment of Claimants, etc) Act 2004.

6.1 Detention policy

My key concerns are:

(a) The lack of statutory criteria for detention;

(b) Poor administrative decision making;

(c) Lack of alternatives to detention; and

(d) Lack of publicly available statistical information.

(a) Lack of statutory criteria for detention

Although detention is primarily intended for those who are denied leave to enter the country, those who
are being “fast tracked” and those awaiting removal, detention can—and is—used at any stage in asylum
proceedings. The Commissioner for Human Rights expressed concern at the lack of statutory criteria for
detention.169

167 Gil-Robles, A, A Report by Mr Alvaro Gil-Robles, Commissioner for Human Rights on His Visit to the United Kingdom, 4–12
November, 2004. Council of Europe, Strasbourg, 8 June 2005, paras 68–70 and Rec 11.

168 Concluding observations of the Committee on the Rights of the Child: CRC/C/15/Add.34. 1995.
169 Report by Mr Alvaro Gil-Robles, Commissioner for Human Rights, on his visit to the United Kingdom 4–12 Nov (Council of

Europe, 8 June 2005).
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(b) Poor administrative decision making

There are two aspects to this: firstly that the procedure is administrative rather than judicial, and secondly
that even that process is poor.

The decision to detain is taken administratively by an Immigration OYcer acting under the authority of
the Chief Immigration OYcer. The European Human Rights Commissioner noted that it was imperative
that any decision to detain children be taken by a judicial authority.170

The quality of the decision is dependent upon the oYcer’s assessment and judgement. Families are not
represented in the process, but once detained, may challenge the decision or seek bail. The reality of this
right was questioned by HM Chief inspector of Prisons, whose report on the Dungavel Immigration
Removal Centre in Scotland noted that:

“There was little information provided about how to access good quality legal advice and to
complain if this was not received, and there was some evidence of exploitative and ineVective
representation.”171

The Commissioner for Human Rights also doubted whether the possibility applications for bail or judicial
review was genuine, and noted that the reasons provided to the detainee for detention are cursory at best,
and any explanation of bail is technical and perfunctory.172

It is also important that the Inquiry examines the “risk assessments” reportedly undertaken before a
decision is made to detain a family, perhaps by tracking some cases through the system. These should include
cases suggested by agencies working in the field, not just those identified by the Home OYce.

(c) Detention of children

In October 2002, HM Chief Inspector of Prisons’ report on the Dungavel Immigration Removal Centre,
commented that:

The welfare and development of children is likely to be compromised by detention, however
humane the provisions . . .173

The Inspector “urged” the Immigration and Nationality Department to introduce an assessment of the
welfare and education needs of each child “as soon as practicable after detention.” This should be repeated
at regular intervals to inform decisions about whether continued detention was in the interests of that child.
She emphasised:

Detention of children should be exceptional and for very short periods—no more than a matter
of days.174

It is precisely because detention itself is so adverse to the welfare of children that international law insists
on very strict requirements about it. The United Nations High Commissioner for Refugees holds, as a matter
of policy, that child asylum seekers should not be detained, while noting that, unfortunately, they sometimes
are. International standards require that children be detained only as “last resort”, and for the “shortest
appropriate period of time.” They must have a right to challenge their detention, and their welfare must be
monitored and must guide decision-making.

There is some doubt as to whether children in immigration facilities are technically “detained” in their
own right, or merely accompanying their detained parents. Nevertheless Home OYce oYcials have
confirmed (in communications with myself) that a child would not be allowed to leave the facility on request.
Therefore the children are truly detained for all practical purposes. The process lacks suYcient emphasis on
the rights and interests of the children involved which may be diVerent from those of adult family members.
Children should, in terms of article 37(d) of the UNCRC, have independent rights of access to legal and
other appropriate assistance as well as the right to challenge their deprivation of liberty. Substantial
supports require to be put in place if this right is to be respected.

(d) Lack of alternatives to detention

UNCRC guidelines stress that detention of asylum seekers should be an exception to the rule. Alternatives
should always be actively considered where children are involved. This could include reporting
requirements, residency requirements or even “open centres.” The Home OYce’s guidelines also state that
all reasonable alternatives must be considered.

170 Ibid.
171 Owers, A, An Inspection of Dungavel Immigration Removal Centre. London HM Inspectorate of Prisons 2002 p 16.
172 Report by Mr Alvaro Gil-Robles, Commissioner for Human Rights, on his visit to the United Kingdom 4–12 Nov (Council

of Europe, 8 June 2005).
173 Owers, A, An Inspection of Dungavel Immigration Removal Centre. London: HM Inspectorate of Prisons, 2002. This quote

is from the Introduction on page 7, dated July 2003. This insight is repeated at page 46 and page 50 (para 9.23).
174 Ibid, page 16.
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The European Human Rights Commissioner pointed out that the number of children detained suggested
that insuYcient consideration had been given to alternative forms of supervision. There is little research
evidence to support the likelihood of families to abscond. And indeed, for the reasons set out at para 3 above,
they are probably less likely to abscond than most.

(e) Lack of statistical information

Given that the Government’s defence of its continued detention of children is based upon its claim that
few children are detained and for very short periods of time, it is unacceptable that information about
numbers and periods of detention are not made available for public scrutiny. The “snapshot” statistics
currently published quarterly are totally inadequate. The Government’s response to this question is diYcult
to understand. On the one hand, it is argued that “A breakdown by age, period of detention and removal
centre is not regularly included since the numbers involved would be small and hence contrary to the
National Statistics protocol on data access and confidentiality, which states that no statistics may be
produced that are likely to identify and individual unless specifically agreed with them.”175 Despite the
acknowledged “smallness” of the numbers, it is argued that these could only be collated “by examination
of individual case files at disproportionate cost.”176 Nor is it clear that publication of numbers would
necessarily identify individuals nor that they would not consent to such identification if that were likely.

Neither are statistics available on the number of detained young people whose age is disputed. This is
important because, while the dispute continues, they are treated as adults and will be mixing with adult
detainees.

The European Commissioner for Human Rights concluded that there is a clear duty on the government
to ensure transparency on issues of such importance.

6.2 Removal processes

The Government seems so concerned to appear to be in control of asylum that it is resorting to tougher
and tougher measures without suYcient regard to human rights. A principled and proportionate approach
to the issue of removal is crucial.

There has been considerable concern in Scotland around the issue of unannounced, early morning, forced
removals involving children. These can involve large numbers of immigration and police oYcers who wear
heavy, protective stab vests. Evidence from the communities suggests that children may be awakened by
uniformed strangers. Some children have witnessed their parents being handcuVed in front of them. I have
been told by a credible source that a recent attempt to handcuV a 14-year-old girl was averted by the
reasoned intervention of her older brother. This abrupt and insensitive treatment traumatises, not just the
children and families involved, but also their friends, school-fellows and communities. I have had contact
with many teachers and head-teachers who have urged me to do what I can to have this situation changed.

The Immigration Minister has consistently stated that early morning removals will continue as they “are
a central plank to a robust and progressive asylum policy”. Whilst appreciating the need for a controlled
an eVective asylum policy, this must be one which respects the dignity and human rights of the family and
children. Given the serious implications for the rights and needs of the children involved, it is diYcult to
understand how this kind of approach can ever be justified as a “central plank” rather than as something
entirely exceptional, undertaken in the interests of the children. Serious questions must be asked about the
“risk assessments” that reportedly precede this kind of removal.

Article 8 of the European Convention on Human Rights states that family privacy should be respected.
Any intrusion has to be justified on clear grounds and be proportionate to a legitimate end. Article 3 of the
UNCRC also states that the best interests of the child must be at least a primary consideration on any matter
aVecting them. It is clearly up to those taking forward this policy to justify its proportionality in all cases
where children are involved.

6.3 Unaccompanied asylum seeking children

I merely note here the ongoing diYculties posed by assessment of age, as well practical problems such as
the availability of interpreters.

EU Directive 2003/9/EC requires the appointment of independent representatives or guardians for
unaccompanied asylum-seeking children. The Refugee Council Panel of Advisers, which provides this
service in some parts of the UK, does not operate within Scotland, therefore these young people lack the
kind of support they are entitled to.

175 Quotations from a response by Des Browne, Minister of State, to questions posed by the author of this paper (Kathleen
Marshall), in correspondence dated 20 October, 2004.

176 Ibid.
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6.4 Section 9 of the Asylum and Immigration (Treatment of Claimants, etc) Act 2004

Section 9 extends to families with children the provisions that relate to the removal of support from those
whose asylum claims have failed and who, in the opinion of the Secretary of State are not co-operating with
attempts to remove them. The accompanying threat is that the children will be removed from their families
to be “looked after” by the local authority.

This has not yet made an impact in Scotland. However, there must be serious concerns about the human
rights impact of such a response, as well as its basic practicality. There would simply not be enough “looked
after” places to accommodate any more children, least of all those with caring families whose need is based
purely on material considerations. Nor should policy-makers underestimate the impact that the possibility
of such action might have on the mental well-being of families and children. I have been told anecdotally
about children “whispering in the playgrounds” about the possibility of being removed from their parents
in these circumstances. I cannot evidence this, but it rings true. We must surely avoid strategies likely to instil
such fear in the hearts of innocent children.

Kathleen Marshall
Scotland’s Commissioner for Children and Young People

7 December 2005

34. Memorandum submitted by the Scottish Refugee Council

1. Introduction

1.1 The Committee will inquire into the policy and practice of immigration control, examining the entry
clearance (visa) system, the granting or refusing of further leave in the UK and the enforcement of
immigration control. The inquiry will range over topics including:

— institutional structures and coordination;

— quality of initial decisions (both entry clearance and after-entry);

— particular areas of policy, including the proposed points-based scheme;

— appeals and judicial review;

— e-Borders, including biometrics;

— reporting, investigating and punishing immigration oVenders;

— detention policy and conditions;

— race equality issues;

— customer satisfaction;

— immigration statistics; and

— co-ordination with European immigration policies.

The inquiry will consider the degree to which the stated aims of the Immigration and Nationality
Directorate and UKvisas are being met; the extent of implementation of recommendations of recent reports
and inquiries; and lessons to be learnt from the operation of the current system that might inform the
implementation of the new Government policy.

1.2 Scottish Refugee Council welcomes the Committee’s inquiry and appreciates this opportunity to
provide initial evidence. We have concerns in all of the above-stated areas of immigration control, however
due to space and time restrictions, we have decided to focus our attention on one particular aspect, namely:
detention policy and conditions. We have spoken to colleagues in other agencies and we hope that our
concerns in each of the areas will be voiced. We have aimed to keep this initial response brief, but we would
be more than happy, at any time, to provide additional information to further the aims of the inquiry.

1.3 Scottish Refugee Council provides help and advice to those who have fled human rights abuses or
other persecution in their homeland and now seek refuge in Scotland. We are a membership organisation
that works independently and in partnership with others to provide support to refugees from arrival to
settlement and integration into Scottish society. We campaign to ensure that the British government meets
its international, legal and humanitarian obligations and to raise awareness of refugee issues.
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2. Detention Policy and Conditions

2.1 Scottish Refugee Council has grave concerns about the policy and practice of the detention of people
claiming asylum as a whole. These include issues such as the lack of statutory time limits to detention; the
lack of automatic bail hearings177; reduction in the quality and quantity of legal representation; the increased
detention of children and the absence of any comprehensive statistics of people being detained178. However,
we wish to raise particular cross-border issues with regard to detention which we believe merit investigation
by the inquiry.

2.2 Independent oversight of Dungavel Removal Centre

We have worries about some of the practices at Dungavel such as the alleged use of handcuVs as a matter
of course to transfer detainees. We believe such practices are not subject to proper independent scrutiny due
to a lack of defined responsibility. It would appear that detention centres based in England have more
independent monitoring. In July 2005, as part of a report into safeguarding children’s rights179, 8 Chief
Inspectors from various statutory bodies180 looked into the issue of asylum-seeking children in detention.
However, the report did not look into arrangements for children at Dungavel as this was “outside the scope
of the review”.181 The only independent report so far into conditions at Dungavel was published by Anne
Owers, HM Inspector of Prisons, in 2003. We are therefore concerned that in detention centres based in
England various inspectors have the authority and power to inspect facilities, conditions and practices yet
will not cross the border into Scotland. Meanwhile, their power does not appear to fall to their Scottish
counterparts.

2.3 Facilitating removals

We are also concerned about who has independent scrutiny of the practices of immigration enforcement
oYcers carrying out forced removals to and from Dungavel and other removal centres. There has been much
debate recently around the way in which these removals have been conducted in Scotland. We accept that
the government has a legitimate right to remove people who have been refused asylum and who have not
responded to notices of removal. Nevertheless, we have heard numerous examples of the inappropriate use
of force and practices which would appear to contravene IND guidelines for family removal, such as using
children as “bait” to force their parents to comply. Again, we seem to come up against grey areas of
responsibility for oversight. Kathleen Marshall, the Children’s Commissioner for Scotland, has been
criticised for speaking out on behalf of asylum-seeking children involved in these removals. The general
rebuttal seems to be that immigration and asylum are reserved matters. Yet who, if not her, would speak
on their behalf? Would this come under the remit of the Children’s Commissioner for England? There are
other related questions, for example, are enforcement oYcers subject to disclosure checks since they are
working with vulnerable children? We believe they should be. However, who would carry this out? Would
it be Disclosure Scotland or disclosure in England and Wales? In general, we feel much greater clarity is
needed to ensure that proper independent scrutiny is aVorded to these matters.

2.4 Cross-border movement between detention centres

We are seriously concerned with asylum seekers being frequently transferred around the UK detention
estate from one centre to another and the lack of any comprehensive data of these movements. For example,
we have heard of several cases of asylum seekers being detained at Dungavel, and then moved to another
centre only for them to appear again back in Dungavel. This has not only caused extreme distress and
disorientation, but also diYculties in accessing current or new legal representation. These problems are
compounded by cross-border movements from England to Scotland and vice-versa as not only is there the
impact of geographical distance between client and lawyer, but also the major problem with transference
from one legal system to another.

177 We recommend that the Committee examine the comments of Mr Alvaro Gil-Robles, Commissioner for Human Rights,
OYce of the Commissioner for Human Rights, Council of Europe: http://www.statewatch.org/news/2005/jun/coe-uk-
report.pdf

178 See Scottish Refugee Council’s response to Home OYce statistics consultation.
179 Safeguarding Children July 2005 The second joint Chief Inspectors’ Report on Arrangements to Safeguard Children.
180 Commission for Social Care Inspection (CSCI), HM Inspectorate of Court Administration (HMICA), The Healthcare

Commission, HM Inspectorate of Constabulary (HMIC), HM Inspectorate of Probation (HMIP), HM Inspectorate of
Prisons (HMIP), HM Crown Prosecution Service Inspectorate (HMCPSI), The OYce for Standards in Education
(OFSTED).

181 Safeguarding Children July 2005 The second joint Chief Inspectors’ Report on Arrangements to Safeguard Children, p 86:
“7.2 This chapter also examines arrangements for children held with their families using evidence from HMI Prisons
inspections of two immigration removal centres in England: Oakington (Cambridgeshire) and Tinsley House (West Sussex).
The centre at Dungavel (South Lanarkshire) is outside the scope of this review, although asylum-seeking families based in
England might be placed there pending deportation.”
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With regard to children, we believe that as a result of the high-profile public debate in Scotland around
the detention of children, there has been an increase in the practice of moving children away from Dungavel
and around the detention estate. We know of some cases of this, but due to the lack of transparency in
published statistics we are unable to gauge the full extent of this practice. In any case, we believe this practice
to be highly unacceptable.

Many of these issues concerning the numbers in detention and access to legal advice have been raised in
several key recommendations by Her Majesty’s Chief Inspector of Prisons. These have not been
implemented. We would strongly urge the Committee to consider the failure to implement them.

3. Finally, we would contend that the issues of transparency and oversight that we have discussed with
regard to detention are, in fact, key to all areas of the Committee’s inquiry into immigration control.

Gary Christie
Policy OYcer

2 December 2005

35. Memorandum submitted by Settle Monthly Meeting of the Religious Society of Friends (Quakers)

Summary

Settle Monthly Meeting of the Religious Society of Friends (Quakers) includes people with practical
experience of working with refugees in the UK in voluntary and professional capacities.

It is our experience that the present system for dealing with asylum cases:

1. Fails to conform reliably to national and international standards of justice.

2. Causes unnecessary suVering to those already traumatised.

3. Wastes resources by denying asylum seekers the opportunity to support themselves.

It appears that the Government’s focus on asylum numbers lies at the root of this situation.

We recommend

1. That each decision on an asylum application be based on an accurate and sensitive appreciation
of its merits, and to that end that the Home OYce be again asked to review the calibre and training
of the relevant caseworkers, and that all refused applicants have the right to an eVective in-country
appeal with such legal support as may be necessary to put their case to best eVect.

2. That throughout their time here, all asylum-seekers are treated with respect and consideration for
their mental and physical well-being.

3. That they be given the chance, where feasible, to take employment and thus contribute to the UK
economy.

1. Justice

1.1 Our central concern is with what happens to those who seek asylum here. We believe that all should
be treated with justice and compassion, a principle underlying the 1951 United Nations Convention on
Refugees, to which 140 states, including the UK, have committed themselves. In the words of Alvaro Gil-
Robles, United Nations Commissioner for Human Rights,

“a society that loses its sensitivity to the suVerings of foreigners, merely because they are foreigners,
has lost something very precious indeed.” (Gil-Robles, para 77)

1.2 Ultimately, it is to the global extension of human rights and the elimination of war and persecution
that we should look to reduce the flow of refugees. As things are, though, there are many millions throughout
the world for whom asylum is the only escape from a life otherwise crushed by fear and oppression.

1.3 From our experience of working closely with individual refugees in East Lancashire, we are aware of
dozens of cases of individuals who have been refused asylum, despite it being quite clear to us that they have
fled their homelands because of “a well-founded fear of persecution”.

1.4 The failure of the system to protect clearly frightened people stems from two prime causes. The first
would appear to be a numbers-driven, rather than justice-driven, asylum application system. Parliamentary
debate and government responses include regular instances of linking “asylum” with “numbers”: for
example, this reply to a question from Lord Dholakia about the possibility of asylum seekers working
(Hansard 2004 Vol 667 Col 896):

Lord Rooker (Minister of State, OYce of the Deputy Prime Minister): “My Lords, with all due
respect, that is the way to make the asylum numbers go through the roof. We all know that.”
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1.5 The second cause would appear to be poor processing of claims and appeals. As a recent study by
Amnesty International UK (February 2004) showed, the Home OYce’s initial decisions in asylum cases are
“failing many applicants”. (Amnesty, p 46)

1.6 This is not merely a question of increasing staV numbers. We support the Committee’s
recommendation that Home OYce should review the overall calibre and training of the caseworkers who
take the initial decisions. Gil-Robles (para 70) regards the total of 30 days training, including interview
training, that new caseworkers apparently receive, as

“manifestly inadequate to handle complex cases, which require a detailed knowledge of country
situations and considerable experience of the psychological behaviour of those fleeing
persecution.”

1.7 The Amnesty study claims that Home OYce caseworkers frequently make

“unreasoned and unjustifiable assertions about asylum applicants which cast doubt on the
applicant’s individual credibility.” (Amnesty, p 19)

1.8 In our view, justice demands that asylum-seekers have a right to be told on what grounds their stories
have been judged “incredible” and given an opportunity to rebut that judgment. We are also concerned there
are significant errors in interview transcripts where translation is involved; and that interviewees are asked
to sign the transcripts without being asked to read them through first. This can prejudice the whole of their
subsequent cases.

1.9 We are extremely concerned by the limited legal support then provided to enable an appeal. As an
appellant’s lawyer can now claim payment for only five hours time it becomes diYcult to secure adequate
legal advice and representation.

1.10 The most serious obstacle to justice, though, arises out of the 2002 Act, which allows the Home
OYce to designate countries as “safe”; applications from nationals of these countries, if initially refused, are
considered “manifestly ill-founded”, and they are then deported. If they appeal, they must do so from the
country from which they had fled.

1.11 In our view, justice requires that appellants are able to be present at their appeal, so that they can
answer, and challenge, points made by those opposing it. Moreover, though few such appeals are
successful—Gil-Robles (para 67) was told that only four out of 200 had been since the adoption of the 2002
Act—that means that, in violation of the Refugees Convention, the UK sent four people, eventually
acknowledged to have a “well-founded fear of persecution”, back to the very source of that threat.

1.12 There are also some who do not appeal against an initial refusal, not because they do not have a
“well-founded fear of persecution”, but because of the diYculty of obtaining competent, or indeed any, legal
assistance. (Flavin, p 17)

1.13 A further reason for the unsatisfactory character of decisions on asylum, both initial decisions and
those come to on appeal, is the “inaccurate and unduly optimistic view” which the Home OYce has
promoted, in its elaborate “Country Reports”, about the state of human rights in the countries from which
applicants come. The intention is that these will help caseworkers and those who sit on what is now the only
appellate Tribunal. Analyses of these reports by the Immigration Advisory Service have been very critical.
In 2004, they concluded that 12 of the 23 reports they examined (those for Afghanistan, Albania, Angola,
China, Colombia, DRC (The Democratic Republic of the Congo, ie, the former Zaire), Eritrea, Iran,
Northern Iraq, Nigeria, Sri Lanka and Zimbabwe) were

“unreliable sources for use in asylum decisions”. (IAS 2004, p 9)

1.14 The IAS noted considerable improvements in the four country reports for 2005 that it examined
recently, but still had some serious criticisms to make. That for the DRC, for instance, was said to give “an
overly positive representation of the situation that real or perceived Tutsis face in the DRC”, and it detected
“a positive tilt” elsewhere in the report, “achieved largely by selectively choosing sections of reports, or by
quoting a section out of context”. (IAS 2005, p 39)

1.15 Such defects can be critical when the Home OYce classifies a given country of origin either as “safe”,
thus denying applicants “in-country” appeals, or suitable for “straightforward” and therefore rapid, and
usually negative, decisions, which include the right to in-country appeal. A judge this year declared that to
designate Bangladesh as “safe” was “unlawful”, since “no rational decision-maker could have been satisfied
that there was, in general, in Bangladesh, no serious risk of persecution of persons entitled to reside there.”
(Justice Wilson, in case summarized in Travis) As stated earlier, we regard the denial of “in-country” appeals
as unjust; for the “straightforward” list, we would recommend that a Home OYce designation of a country
as suitable should require confirmation by an independent panel of experts.

2. Unnecessary suVering

2.1 Our experience is that under the existing system refugees suVer unnecessarily; for instance, pregnant
women are put through harrowingly lengthy interviews, without any real concern for their condition; and
there is a lack of medical care, particularly for those suVering (often understandably) from psychiatric
illness.
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2.2 We know, for example, of a 7-month-pregnant asylum seeker with hepatitis-C who was called for her
screening interview at 8 am on the day she had arrived from Africa. The interview started at 10 am and lasted
until 5 pm with just a 25 minute break, which she found immensely gruelling. Called back a week later, she
was given a break in the five-hour interview only because the translator pointed out her medical condition
and weakness.

2.3 We see pregnant women being dispersed late in pregnancy.

2.4 We see the disruption of social support networks when refugees with mental illness are dispersed, and
feel that the problems which this causes are insuYciently recognised.

2.5 We see the separation of adult children from their families causing distress to, and withdrawal of
support from, the whole family.

2.6 We fear that the withdrawal of non-life-threatening medical services once an asylum claim has been
rejected causes great suVering, especially to those with psychiatric illness. Furthermore, the withdrawal of
housing and support from anyone compulsorily admitted to hospital under section means that, at the
vulnerable point of discharge, they are homeless and penniless.

2.7 Multi-occupancy housing provides special problems. Whilst eVorts are often made to respect
religious, linguistic and cultural diVerences, we are aware of occasions where lack of consideration has led
to communication diYculties and friction within the household.

2.8 The most telling indicator of the need for more compassion towards asylum-seekers in the
circumstances in which we now put them is the fact that, in the last five years, 34 are known to have
committed suicide. (IRR) We know of three of those on the list, and can add one other name, who all
committed suicide on the day that the notification of their failed appeal arrived—hardly the act of someone
who did not have “a well-founded fear of persecution”. We need to recognize that seeking asylum,
particularly in an island like ours, often requires an upheaval in itself. Given the desolation of then finding
oneself detained, apparently indefinitely, or even if not, left in an impoverished limbo without adequate
physical, mental or medical support, such suicides are understandable. We need to know the specific
circumstances in which they are liable to occur and means by which they can be prevented.

2.9 Some applicants, including some with families, remain in a very protracted asylum process and over
the years put down roots. In October 2003, the Home OYce announced an amnesty for all who had applied
for asylum more than three years earlier, if they had at least one child under 18. More than 13,000 families
benefited from this compassionate decision. Now, however, there are dawn raids on families who have been
here for more than four years. We would recommend that those families who have now been here for three
years be treated with similar compassion.

2.10 Finally, we have to say that there have been cases recently when the process of deportation has been
accompanied by violence and racial abuse. The Medical Foundation for the Care of Victims of Torture has
investigated complaints to this eVect by 14 black deportees, and found injuries consistent with their
complaints. It accepted, as do we, that in the process of deporting reluctant passengers who have failed to
gain asylum force may have to be used—force, but not violence, and nothing of a physically damaging
nature, and certainly not racial abuse. The Medical Foundation included in its report a list of
recommendations to ensure that deportations were carried out with respect for the dignity of those being
deported, and avoided any possibility of doing them physical harm in the process. We would ask the
Committee to investigate whether these recommendations have been accepted by the Home OYce, and how
far they have been implemented.

3. Economic issues

3.1 We have accepted a legal obligation to oVer asylum to those who seek it here who have a “well-
founded fear of persecution”. This is an obligation in international law. We should not, however, think of
this as purely altruistic. This country has, over the centuries, absorbed many influxes of refugees from whom,
we believe, it has gained much. Applicants for asylum tend to be among the more active and vigorous
members of a society, with a ratio of people of working age to dependents, particularly retired dependents,
higher than that in our own population.

3.2 Our experience is that those whose asylum rights have been exhausted (ARE) can quickly become
destitute as they are entitled to no benefits once the NASS support stops (a month after their appeal fails).
(Flavin, p 12) Some eventually get limited support as “hard cases”, but this may require removal to another
part of the country, or agreement to perform “community activities” (none having yet been negotiated with
prospective “employers”) or to take active steps to return voluntarily to their country of origin, which would
invalidate any subsequent human rights claim. Others fail to pursue their rights of appeal and then lose all
entitlement to benefit. Sometimes, even when they do appeal, this fact is not passed on within the Home
OYce to those who pay benefits to asylum-seekers, and their support is delayed for several weeks as a result
of this mistake. A Leicester study found over 30 asylum-seekers sleeping rough. Incidence of physical and
mental illness among them is high. It is left to their families (if they have any in the UK) or friends or charities
to keep them alive.
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3.3 We believe that those who have had a fair hearing, and failed to win asylum or leave to remain, should
normally be deported as soon as possible, subject, first, to the general state of human rights in their country
of origin, and, secondly, to their right to contest their deportation, on human rights grounds, in the courts.
If delay is unavoidable, they should either continue to receive benefit, or be allowed to work.
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36. Joint memorandum submitted by Student Volunteering England and the National Union of Students

1. Introductory Information

1.1 Student Volunteering England supports a unique network of students and practitioners engaged in
student community volunteering. We work towards ensuring every student has the opportunity to volunteer
and make a positive diVerence in their community and beyond.

1.2 On an individual level we work with student volunteering groups, student leaders, and student
volunteering practitioners, by acting as a forum for sharing good ideas and good practice, oVering advice
and information resources to improve the quality of student volunteering.

1.3 Nationally, we promote the achievements of student volunteers to the public, the voluntary sector
and people in power. We facilitate networking opportunities for both students and practitioners, and enable
them to contribute to legislative developments and implement policy changes.

1.4 The National Union of Students (NUS) is one of the largest student organisations in the world,
representing the interests of around five million students in further and higher education throughout the
United Kingdom. NUS provides research, representation, training and expert advice for individual students
and students’ unions and deals with over 15,000 welfare enquiries each year.

1.5 These points highlighted below are made following continued questions and issues raised with
Student Volunteering England by workers in the student volunteering sector who are confused as to what
extent international students are allowed to participate in volunteering projects, what the barriers are and
why these exist. Our comments below address the Committee’s terms of reference.

2. Particular Areas of Policy

2.1 Students are currently issued with two types of visa which aVect their ability to volunteer in two
distinct ways. Students can obtain a “restrictive” visa meaning they can volunteer for 20 hours a week or a
“prohibitive” visa which prevents them entirely from volunteering. Current regulations classify volunteering
as work which in turn makes it subject to the same limitations as paid and unpaid work.

2.2 This categorisation and the two tier visa system applied to it creates confusion both for students
wanting to be involved with volunteering and practitioners who co-ordinate volunteering projects—who
remain unsure as to whether international students can legitimately participate in volunteering activities.
There is anecdotal evidence of international students being involved with volunteering projects,
exemplifying the diYculty in policing any restrictions. We would recommend that the policy was changed
to allow all international students to volunteer, which is a more straight-forward policy, and would remove
any need for policing.



3247121046 Page Type [O] 12-07-06 17:33:54 Pag Table: COENEW PPSysB Unit: PAG1

Home Affairs Committee: Evidence Ev 125

2.3 Student Volunteering England can see no valid reasons to prevent students from volunteering or to
limit their involvement in volunteering activities. Students are a clearly defined and distinct group of people
diVerent from other overseas visitors who are perhaps seeking asylum or who apply to be given entry to the
UK specifically to be “voluntary workers.” Students have a primary purpose to be in this country which is
to study. They have a time limit to their stay which is dictated by the length of their course. Given the unique
nature of the student experience, Student Volunteering England can see no logical, practical or moral reason
why the student body should be subject to the same rules as other immigrants.

3. Racial Equality and Customer Satisfaction

3.1 Volunteering is a core part of, for example, the Hindu and Muslim faiths which are followed by a large
number of international students. By preventing students from volunteering, these students are eVectively
prevented from fulfilling their religious obligations. Furthermore, institutions have a positive duty under
the Race Relations (Amendment) Act 2000 to take action to promote race equality, eliminate unlawful
discrimination, promote good race relations between diVerent racial groups and promote equality of
opportunity. Since international students contribute significantly to the racial diversity within UK
institutions, unnecessary restrictions on volunteering opportunities betray the welcome, positive duty placed
on institutions to promote race equality.

3.2 The feeling of obligation to volunteer can also be cultural. Students from the United States of
America, for example, want to volunteer as it is a strong part of their culture. When international students
who want to volunteer for cultural or religious reasons are prevented from doing so it creates a social divide
as participation is denied.

3.3 International students have the right to play a full and active part in their educational environment.
Volunteering is becoming an increasingly central part in the student experience and it is wrong to place
restrictions on international students’ involvement.

3.4 International students are crucial to a successful and thriving Higher Education system. They
contribute enormously to education, research and student life and more than £5 billion each year to the UK
economy. The UK will lose out within the international student market if international students’ needs are
constantly overlooked. In 2003–04 there were 213,000 international students in UK higher education
institutions and they are estimated to bring in £10.2 billion to the UK economy, including £1.25 billion in
tuition fees. More and more international students, especially Asian students, who represent a big part of
the market in the UK, might want to go and study at more welcoming and open Asian study destinations,
or in countries such as Canada and Australia, which are actively marketing themselves to international
students. This fear has already materialised: figures published by the admissions service Ucas confirmed the
fears of vice-chancellors, showing acceptances from China for 2005–06 are down by 21.3% from 4,401 to
3,464 and Malaysia by 4.1% from 1,737 to 1,666.

3.5 By allowing international students to volunteer in the wider community they will learn more about
the country they are visiting and local residents will gain a greater understanding of groups they may
otherwise feel hostile towards.

4. Recommendations

4.1 The international student body is a huge and untapped resource for volunteering activities. Overseas
students want to be involved with the UK and in the local community in which they temporarily reside.
Volunteering can be a real force for good encouraging community cohesion, increased learning and
understanding. By enabling international students to volunteer current projects will be able to grow and new
projects will be developed bringing benefits for individuals, communities and the country as a whole.

4.2 Therefore we recommend:

(1) That volunteering is identified in its own right and categorised separately from paid and unpaid
work. This would prevent volunteering from being unnecessarily limited and adversely aVected by
current employment restrictions.

(2) That the current two tier visa system (prohibitive and restrictive) for international students is
streamlined to one type of visa which will enable all international students to volunteer, with no
time restriction on their volunteering activity save that prescribed by the length of their course
of study.

(3) That the Home OYce engages in consultation with Student Volunteering England and other key
stakeholders organisations.

Jo Clements
Information and Policy OYcer
Student Volunteering England

2 December 2005
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37. Memorandum submitted by Tandem Communications and Research

1. Summary

1.1 Many people arriving in the UK can only volunteer if they have permission to do paid or unpaid
work. This bars them from volunteering, because for immigration purposes, volunteering is currently seen
as unpaid work.

1.2 However, volunteering is not unpaid work. It is a gift relationship, with no intention on either side
of creating a contract of employment or service.

1.3 The Home OYce has already made a distinction between volunteering and unpaid work in the case
of asylum seekers, who can volunteer but who cannot undertake paid or unpaid work.

1.4 We are calling for this barrier to volunteering to be removed for all people entering the UK, whatever
their visa status. This is in line with the new Compact Volunteering Code of Good Practice in which the
British government makes clear its commitment to removing all barriers to volunteering and valuing the
voluntary contribution of all, regardless of origin.

2. Volunteering, Visa Nationals and Others Requiring Entry Clearance

2.1 Many people arriving in the UK can only volunteer if they have permission to work. This is because
the visa grants “permission to do paid or unpaid work”, and volunteering is seen to be part of unpaid work
for immigration purposes. Some overseas students are unable to work, others are limited to 20 hours in
term time.

2.2 The only—and welcome—exception to this rule is in the case of asylum seekers, who are not allowed
to do paid or unpaid work, but who can volunteer.

2.3 Voluntary sector agencies report instances of confusion, diVering advice from IND, and anxiety on
the part of would-be volunteers whose volunteering is then curtailed.

3. Reasons to Permit All to Volunteer

3.1 The freedom to volunteer is identified in the new Compact Volunteering Code of Good Practice as a
basic right: “Volunteering should be open to all, no matter what their background, race, colour, nationality,
religion, ethnic or national origins, age, gender, marital status, sexual orientation or disability”. Through the
Compact, the British government is committed to removing all barriers to volunteering. The Code applies to
central Government departments, including Government OYces for the regions, and to the range of
organisations in the public, voluntary and community sector.

3.2 There is a risk that volunteering organisations will start to screen all prospective volunteers for their
immigration status: this would alienate and antagonise both British and overseas nationals.

3.3 People come with good will and skills to share. Volunteering breaks down barriers and promotes
tolerance, inclusion and community cohesion.

3.4 People who want to perform acts for the community as part of their faith are barred from practicing
this part of their religion unless they have a work permit.

3.5 Visitors—ordinary people, religious leaders, celebrities and others—who come on visas that do not
permit work are unable to volunteer their services in even the most commonplace of settings (a village fete,
a hospital, a religious event, a fundraising meal, an environmental activity, a youth initiative, helping at a
sports event, a cultural activity).

3.6 This bar on volunteering is impossible to police.

4. Distinction Between Unpaid Work and Volunteering

4.1 The Home OYce has eVectively distinguished between volunteering and unpaid work. The IND
website states the following:

4.2 “The following guidance may be of help when organisations consider oVers of voluntary activity from
asylum seekers. Care should be taken to ensure that the activity being undertaken by an asylum seeker is
genuinely voluntary and does not amount to employment (see the Note below). Reimbursement can
however be made for meal, travel or other costs actually incurred, but not as a flat-rate allowance.”

4.3 IND Note on Employment: “There is a diVerence between volunteering and employment, which in
general remains forbidden to asylum seekers even where the employment is unpaid. An example of unpaid
employment would be an arrangement in which a person makes an arrangement to help out in a business,
perhaps on behalf of a relative, in return for some non-monetary benefit. But where the work is unpaid and
is carried out on behalf of a charity, voluntary organisation or body that raises funds for either, or in the
public sector then it will be accepted for immigration law purposes as volunteering.”
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5. Conclusion

5.1 All entrants to the United Kingdom, including visa nationals or others requiring entry clearance
should be both encouraged and allowed to volunteer.

6. Tandem Communications and Research

6.1 Tandem Communications and Research is a small limited company with extensive experience of
working on volunteering issues in connection with refugees, asylum seekers and, increasingly, other
newcomers and immigrants. Tandem is a member of Volunteering England.

6.2 Tandem would welcome the opportunity to discuss with the Home AVairs Select Committee
increasing the quality and quantity of volunteering by visitors to the United Kingdom. If you have any
questions about this repsonse or would like further information about Tandem, please contact Ruth Wilson,
Director of “GreetingLine”.

Ruth Wilson
Director

1 December 2005

38. Memorandum submitted by UK Lesbian and Gay Immigration Group

Who We Are

1. UKLGIG is a charity that provides assistance to lesbian and gay people with Immigration problems,
including lesbian and gay asylum seekers. It was formerly part of the lobby group Stonewall and was known
as the Stonewall Immigration Group. When the Conservatives were in power it lobbied for the Immigration
Rules to allow for the foreign partners of lesbian and gay British citizens to join them in the UK. When the
Labour Party came to power we met with the then Minister Mike O’Brien on a number of occasions and
we were very pleased when the Labour Party introduced the same sex unmarried partner concession in
October 1997. This subsequently became part of the Immigration Rules in October 2000 and, with the
introduction of the Civil Partnership from 5 December 2005, there is now equality for lesbian and gay
couples within the UK immigration system. However, there continue to be issues that cause us concern.

Appeal Rights

2. We are deeply concerned about the proposal to remove rights of appeal in the Immigration and
Nationality Bill that is currently before Parliament. It is essential to have an independent right of appeal to
an Immigration Judge because all too often Civil Servants working in IND or entry clearance oYces abroad
make poor quality decisions. Our members have suVered from this in the past and it is only their right of
appeal to an Immigration Judge that has provided a remedy.

3. Decision makers have to make what are often subjective decisions. For example, whether a gay man
from South Africa who states that his intentions are to enter into a Civil Partnership with a British Citizen
genuinely has those intentions. Or whether a lesbian from India who claims to have lived with her British
partner for two years has in fact done so. We are aware of many successful appeals where IND decision
makers or entry clearance oYcers have reached conclusions that have been overturned by Immigration
Judges.

4. We believe it is essential that persons applying under the following categories of the Immigration Rules
have a full right of appeal to an Immigration Judge:

(i) Paragraph 281: where an ECO may doubt that each of the parties intend to live permanently with
the other or that they can adequately maintain and accommodate themselves.

(ii) Paragraph 284: where an oYcial in the IND may reach a similar subjective view.

(iii) Paragraph 287: where an IND oYcial may reach a subjective view that despite the evidence
submitted he or she is not satisfied that the applicant and his partner have lived together for the
preceding two years or intend to live together permanently.

(iv) Paragaph 289A: where an IND oYcial disputes the applicant’s claim that they have been a victim
of domestic violence during the probationary year.

(v) Paragraph 289AA: where an ECO does not accept that the applicant genuinely intends to enter
into a marriage or civil partnership (the fiance category).

(vi) Paragraph 295A: where the ECO doubts that the unmarried partners have lived together in a
relationship akin to marriage for 2 years or where they claim that the evidence is not suYcient to
satisfy them.
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(vii) Paragraph 295D: where an IND oYcial takes the same view on a variation application for an
unmarried partner.

(viii) Paragraph 295G: where an IND oYcial is not satisfied that the umarried partners have lived
together for the two year probationary period despite evidence to the contrary.

5. We do hope that rights of appeal will be retained in respect to refusals under all of these categories of
the Immigration Rules. The Government claims that it will improve its decision making but however much
improved the decision making is our experience is that IND oYcials and ECO’s can be very fixed in their
views as to whether a requirement of the Immigration Rules is met. There is also a concern that some oYcials
and ECO’s go out of their way to find reasons to refuse an application possibly due to a prejudice against
lesbian and gay men. This is particularly so in some posts abroad where ECO’s are very hard to satisfy that
a relationship is genuine or that the foreign national really does intend to live with the British partner
permanently. Prejudices abound in respect to economic motives, age diVerences and the like. We believe
having an independent right to appeal to an Immigration Judge is therefore essential.

6. We are aware that in the Labour Party manifesto there was a commitment to removing appeals in
“non-family immigration cases”. We very much hope that applications relating to lesbian and gay
relationships including both unmarried partner and Civil Partnership applications are considered to be
“family immigration cases” and therefore not to come within the category of cases where the appeal rights
are to be removed. As the Bill is currently drafted, however, we fear that appeal rights are being removed
from lesbian and gay couples.

7. We are concerned that asylum cases which are certified under Section 94 of the 2002 Act are denied an
in country right of appeal. This section lists countries which are considered to give rise to clearly unfounded
applications for asylum. Amongst these are countries where it is illegal to be gay and where people are
imprisoned for being gay. The courts have held that such punishment is persecution. We believe that no
country that persecutes its lesbian or gay population should be on this list. The most glaring example is
Jamaica—the Asylum and Immigration Tribunal has recently held in a country guidance case that gay men
are at risk of persecution in Jamaica and the Jamaican state does not oVer any protection [DW (Homosexual
Men—Persecution—SuYciency of Protection) Jamaica [2005] UKAIT 00168].

8. We are concerned that there are no guidelines issued to IND caseworkers or to Immigration Judges
concerning how to deal with sexual orientation claims in a sensitive and non prejudicial way. The absence
of such guidelines leads to the making of insensitive and derogatory remarks concerning sexual practices
and expressions of orientation in IND refusal letters and determinations of Judges. We are disappointed
that our request to the AIT to draw up some guidelines following a complaint in one particular case (taken
up by Stonewall) was rejected.

Institutional Structures and Co-ordination

9. IND and UKvisas need to consult more informally with relevant groups before publishing new
Immigration Rules. When the Immigration Rules were recently amended to include new Civil Partnership
categories there were clear errors in the Rules which meant that couples could not apply for visas before the
Civil Partnership Act came into force on 5 December 2005. It had been IND’s intention that people could
apply for visas before the Act came into force to allow people to get to the UK so that they could enter
partnerships from 5 December. They put it on the website that applications could be made from
14 November. However, because the new Immigration Rules contained errors this was not possible. IND
agreed to consider applications anyway as a “concession” outside the Rules but UKvisas said that because
applications were made under a “concession” they had to be sent from the post abroad to the Home OYce
for a decision—which would not come until after 5 December. This is a minor matter in the scheme of things
but illustrates that if IND was willing to pass draft Rules under the eyes of stakeholders most closely aVected
by the changes, proposed errors or potential problems are more likely to be drawn to their attention—before
it is too late. One more serious error in the new Rules means that people who get visas to come to the UK
to enter a civil partnership will have to return home again and apply for another visa to come back and
remain in the UK with their British civil partner (something that fiancés who then marry do not have to do).
IND accepts that this is a pure drafting error and will be corrected in the next set of Rules—but these things
should not happen.

10. We are also concerned at the policy of IND to insist that people who are otherwise lawfully here in
the UK have to return to their own country to apply for a visa before they can enter into a Civil Partnership.
This applies to anyone who is in the UK on a visa or with leave to remain granted for six months or less. If
you have a visa granted for more than six months you must have at least three months left on it. This means
that many visitors and students who want to enter Civil Partnerships with their British partners are having
to fly half way around the world to collect visas simply giving them permission to enter the Civil Partnership.
They then have to fly all the way back to the UK and then enter their Civil Partnership. Then they have to
apply yet again to IND to extend their stay as a Civil Partner, or return back to their home country yet again
if the error in the Rules is not removed (see paragraph 9 above). IND says this is all to help prevent “sham”
marriages from visitors to the UK. Heterosexual couples can get married in every country of the world and
then apply for a spouse visa—but for lesbian and gay couples the only place they can enter a Civil
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Partnership will be in the UK. The requirement to leave and apply for visas to return, particularly if they
are from homophobic countries, causes undue hardship and considerable cost to many law abiding
people . . . not to mention damage to the ozone layer.

Detention

11. We are concerned at the number of lesbian and gay asylum seekers who are detained under the Fast
Track scheme. Applications for asylum based on sexual orientation are never straightforward and we do not
believe they should be fast tracked. Our members report witnessing assaults on other gay detainees whilst in
detention on what appear to be grounds of sexual orientation—in other words homophobic violence. A
number of our members have alleged being the victim of what they consider to be insensitive body searches.
We believe that all Immigration Service and Detention Centre staV should have appropriate training to
ensure that the special needs of lesbian and gay detainees are understood.

Matthew Davis
Vice-Chair

2 December 2005

39. Memorandum submitted by United Nations High Commissioner for Refugees (UNHCR)

1. UNHCR has been entrusted by the United Nations General Assembly with the responsibility of
providing international protection, under the auspices of the United Nations, to refugees within its mandate
and of seeking permanent solutions for the problem of refugees.182 Further, by virtue of Article 35 of the
1951 Convention relating to the Status of Refugees (hereinafter “the 1951 Convention”), the United
Kingdom of Great Britain and Northern Ireland (the UK), as a State Party, undertakes to: “co-operate with
the OYce of the United Nations High Commissioner for Refugees in the exercise of its functions, and shall
in particular facilitate its duty of supervising the application of the provisions of the Convention”.

2. UNHCR notes that the United Kingdom has had recourse to extension of visa regimes, intensified
border controls, both at the border and nearer to countries of origin, the imposition of penalties on carriers,
and penalties on asylum applicants who enter with false or no documentation. Such measures could result
in depriving persons in need of international protection from access to such protection. Eventually, these
measures may result in refoulement contrary to Article 33 of the 1951 Convention. Penalties for illegal entry
and/or presence of refugees could also be incompatible with Article 31 of the 1951 Convention.

3. UNHCR has had opportunity to express its views, both during and after the legislative process of most
of the measures mentioned above. UNHCR would like to restrict its present comments to the Home AVairs
Committee to two issues—the current policy on applications for family reunification by refugees in the UK
and the criminalisation of asylum seekers who seek to enter the UK without valid travel documents.

Entry Clearance

Family reunification for refugees

4. UNHCR is aware that the objective of the entry clearance system in the Foreign and Commonwealth
OYce is to “regulate entry to and settlement in the United Kingdom eVectively in the interests of sustainable
growth and social inclusion”. We understand that this is a shared objective with the Home OYce, which is
responsible for setting immigration policy183. Whilst recognising the right of States to prevent the entry of
those who do not qualify under the Immigration Rules, UNHCR is concerned that this objective is carried
out in accordance with the UK’s obligations under the 1951 Convention.

5. UNHCR’s policies and practice on family unity derive from the principle, set out in international law,
that the “family is the natural and fundamental group unit of society and is entitled to protection by society
and the State”. The Conference of Plenipotentiaries which adopted the 1951 Convention recognised the
significance of this principle for refugees when it approved, in its Final Act, the recommendation inter alia
that the unity of the family is an essential right of the refugee and that the rights granted to a refugee are
extended to members of his/her family. The Executive Committee of the High Commissioner’s Programme
(UNHCR ExCom), of which the UK is a founding member, has also emphasised the importance of this
principle in its Conclusions184.

182 Statute of the OYce of the United Nations High Commissioner for Refugees, United Nations General Assembly Resolution
428(V), 14 December 1950.

183 Report of the Independent Monitor (Immigration and Asylum Act 1999), June 2004 at p 6.
184 See ExCom Conclusions No 9 (XXVIII) of 1977, No 24 (XXXII) of 1981, No 84 (XLVIII) of 1997 and No 88 (L) of 1999.
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6. UNHCR would like to emphasise that family reunification is a benefit of incomparable value to the
individual members and the family as a unit. At the same time, protecting the family unit through
reunification is also a benefit to States, as the integration prospects and the well-being of individual refugees
is enhanced, thus enhancing the adjustment of refugees to their new homeland and lowering social costs in
the long term.185

7. The scope of the family unity principle is outlined in UNHCR’s Handbook on Procedures and Criteria
for Determining Refugee Status186 and in several UNHCR ExCom Conclusions187. In short, where the head
of a family meets the criteria of the refugee definition, his/her dependants are normally granted refugee status
according to the principle of family unity. Although the minimum requirement is the inclusion of the spouse
and minor children, in practice, other dependants such as the aged parents of refugees are often considered
if they are living in the same household. UNHCR as a matter of policy promotes the reunification of
dependent unmarried children regardless of age, with their parents. This is particularly the case when these
children were living with the parents in the country of origin and were separated as a result of flight.

8. In line with guidance provided by UNHCR’s Executive Committee, UNHCR promotes a flexible
definition of the family which emphasises the primacy of the element of dependency among its members.
Giving due weight to the element of dependency ensures that decisions on family reunification are sensitive
to the specific cultural context and to the individual situation of the refugees concerned. In this regard,
UNHCR recommends that the element of dependency be used in an inclusive and not in an exclusive
manner. The nuclear family is clearly the core, but element of dependency among family members, both
physical and financial, as well as psychology emotional, should find its appropriate weight in the final
determination. The dependency principle is to be applied proactively for purposes of inclusion, and not
retroactively as a reason for refusing the reunification of families.

9. The element of dependency requires that economic and emotional relationships between refugee family
members be given equal weight and importance as relationships based on blood lineage or legally sanctioned
unions. In UNHCR’s experience, the disruptive and traumatic aspects of the refugee experience and the
flight to safety often means that refugee families are reconstituted out of the remains of various households
who depend upon one another for mutual support and survival. These families may not fit neatly into
preconceived notions of a nuclear family as understood in the UK (husband, wife and minor children),
because the composition and definition of the family is determined by cultural factors in some cases and as
a result of the refugee experience in others. Consequently, UNHCR recommends that States adopt a flexible
definition of the family in the operation of family reunification procedures. In the absence of blood lineage
or legally recognised relationships, UNHCR recommends that the principle of dependency be given the
same weight when determining the merits of a family reunion application.

10. UNHCR would like to express its concerns regarding the UK’s policy and practice on the
reunification of refugee families. In UNHCR’s view, the current entry clearance policy is too restrictive and
results in the needless separation of refugee families. At present, only pre-existing families are eligible for
family reunion ie the spouse and minor children who formed part of the family unit prior to the time the
refugee sponsor fled to seek asylum188. Unfortunately, strict observance of the “pre-existing families”
requirement has resulted in hardship189 in many cases as it fails to take into account the reality of current
refugee caseloads where refugees have spent some time in countries of first asylum.190 A flexible approach,
outside the restrictive notion of the nuclear family, would help to reunite family units which are more likely
to break down as a result of physical separation during flight or pressures placed upon it in a refugee
situation.

11. As regards the issue of entry clearance visas, the Independent Monitor’s 2004 report sets out in detail
the diYculties faced by families of refugees in Kenya seeking to be reunited with their family members in
the UK. These range from the inability by the family member to gain admission to the British High
Commission in Nairobi to lodge his application, administrative problems leading to the inability to deal with
applications speedily and eYciently, lack of specialist training in refugee matters leading to a
misunderstanding of the nature of family reunification under the Immigration Rules, bureaucratic insistence
on documentation evidencing marriage or birth as well as the wrongful charging of fees. UNHCR London
has also come across similar issues experienced by refugee families applying for entry clearance at other UK
Missions. UNHCR welcomes the recommendations of the Independent Monitor and urges the UK
authorities to implement these recommendations in all UK entry clearance posts.

185 Family Reunification in the Context of Resettlement and Integration, UNHCR Geneva 20–21 June 2001.
186 Paragraphs 181 to 188.
187 See Footnote 182 above.
188 Paragraphs 352A to 352D of the Immigration Rules HC 395 as interpreted in the Home OYce API on Family Reunion.
189 For example, parents and siblings of a minor who has been recognised as a refugee are not eligible under the same family

reunion provisions. Neither are non-married partners, dependent adult children, dependent parents or other members of the
household, post flight spouses or family relationships. Exceptionally, the Home OYce may exercise its discretion to allow
entry of these persons if there are “compelling, compassionate circumstances.” (Home OYce API on Family Reunion).

190 See examples in Independent Monitor Report infra, p 52, 55.
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Documentation Offences

Criminalisation of asylum seekers with no or false documents

12. Article 31(1) of the 1951 Convention relating to the Status of Refugees provides that

“Contracting States shall not impose penalties on account of their illegal entry or presence, on
refugees who, coming directly from a territory where their life or freedom was threatened in the sense
of Article 1, enter or are present in their territory without authorization, provided they present
themselves without delay to the authorities and show good cause for their illegal entry or presence”.

The intent behind Article 31(1) is to ensure that persons seeking international protection are not penalized
for their illegal entry or presence, provided that they come directly from a territory where their life or
freedom was threatened, present themselves without delay to the authorities and show good cause for their
illegal entry or presence.

13. In granting this protection from penalization, Article 31(1) recognises, inter alia, that departure and
entry into host countries by irregular means may be a method used by refugees fleeing persecution to reach
safety as refugees are often forced to flee their own country in fear of their lives.191 In UNHCR’s view, a
purposive interpretation of Article 31 will also include situations where a person seeking international
protection arrives in the UK by irregular means without a valid travel document; whether with a false
passport, a passport he/she is not entitled to or without a passport. Refugees and asylum seekers in transit
to a final destination country could equally benefit from Article 31 of the 1951 Convention, if all the
conditions of Article 31 are met.

14. The eVective implementation of these obligations requires concrete steps at national level to ensure
that refugees and asylum seekers within its terms are not subject to penalties. Specifically, States should
ensure that refugees benefiting from this provision are promptly identified, that no proceedings or penalties
for illegal entry or presence are applied pending the expeditious determination of claims to refugee status
and asylum, and that the relevant criteria are interpreted in the light of the applicable international law and
standards. In this regard, the interpretation and application of Article 31 requires that account be taken both
of the developing factual circumstances aVecting the movements of refugees and asylum seekers, and also
of developments in international law, including the impact of regional and international human rights
instruments.

15. UNHCR is concerned that suYcient safeguards are not put in place to ensure that asylum seekers
arriving in the UK without a valid travel document are not penalised contrary to Article 31 of the 1951
Convention. Following the decision of Adimi192, section 31 of the Immigration and Asylum Act 1999 was
enacted to provide refugees with a statutory defence against charges involving oVences and attempted
oVences set out in section 31(3) of the 1999 Act193. UNHCR subsequently urged the Home OYce to amend
its Asylum Policy Instructions (API) to take into account the provisions of Article 31 of the 1951
Convention194. For other oVences not listed in section 31(1), UNHCR had understood that protection
would be available under Article 31 of 1951 Convention as interpreted in the Adimi decision. Subsequent
judicial scrutiny appears to indicate the contrary and the extent of protection available to asylum seekers
appears to be limited to the terms of the statutory defences set out in section 31 of the 1999 Act195.

16. The protection provided by Article 31 of the 1951 Convention is further undermined by the enactment
of section 2 of the Asylum and Immigration (Treatment of Claimants, etc) Act 2004. Despite assurances that
“the defences already available will protect any refugee who has an acceptable reason for being
undocumented from being convicted”196, UNHCR notes that 230 asylum seekers have been arrested and
134 convicted under the new legislation197. UNHCR is concerned that the defence of a “reasonable excuse”
for a person not being in possession of an immigration document, provided by paragraph 2.3 of section 2
is not suYcient to ensure compliance with Article 31(1) of the 1951 Convention.

17. UNHCR is of the opinion that the question whether an excuse is “reasonable” (and whether non-
compliance with the instructions of a facilitator was “unreasonable”) is inherently subjective and requires
a careful assessment of the individual circumstances and special situation of asylum seekers. Very often
persons who are of special interest to a government find it diYcult, if not impossible, to either apply for a

191 Although Article 31 refers to “refugees” the eVective implementation of this provision requires that it be applied to any
person who claims to be in need of international protection. Article 31 would be rendered meaningless if it were applied only
after formal recognition is issued. Indeed the entire construct of refugee protection would be undermined if parties to the
1951 Convention could disavow any obligations towards those who express an intention to seek asylum. Consequently, an
asylum seeker is presumptively entitled to receive the provisional benefit of the “no penalties” provision in Article 31(1) until
s/he is found not to be in need of international protection in a final decision following a fair procedure.

192 R v Uxbridge magistrates Court, CPS and the SSHD, ex parte Adimi, Sorani and Kaziu [1999] 4 All ER p 520 which followed
UNHCR’s guidance on the proper interpretation of Article 31 of the 1951 Convention.

193 OVences under 31(3) include Part I of the Forgery and Counterfeiting Act 1981 (forgery and connected oVences), section
24A of the 1971 Act (deception) and section 26(1) of the 1971 Act (falsification of documents).

194 UNHCR’s comments dated 3 March 2003 and April 2004 attached [not printed].
195 R (on the application of Gjovalin Pepushi) v Crown Prosecution Service [2004] EWHC 798 Admin, R (on the application of

Hussain) v SSHD and others [2001] EWHC Admin 555.
196 Letter Baroness Scotland QC to Baroness Anelay of St Johns dated 28 June 2004.
197 Newspaper article in the Guardian dated 18 March 2005.
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passport or to leave their country of nationality in a regular manner. Hence, the use of forged or irregular
documents, and departure by irregular means (including reliance on a facilitator) are common methods used
by asylum seekers to arrive in a country of asylum. A proper evaluation should consider an individual’s
experiences in his/her country of origin as well as during the journey. Factors such as culture, gender, age,
social status and education are crucial to determining the context within which individual behaviour can be
seen as “reasonable” or otherwise. In UNHCR’s experience, the question of whether it is “unreasonable”
to expect non-compliance with a facilitator’s instructions must also take account of the peculiar relationship
of dependency that often exists between an asylum seeker and the facilitator. The act of fleeing persecution
is a chaotic and disorienting experience, and asylum seekers are extremely vulnerable to the various forms
of duress and coercion exerted by facilitators and traYckers who often represent the sole means for an
asylum seeker to flee persecution in his/her country of origin.

18. UNHCR urges a review of the current law as it applies to undocumented asylum seekers bearing in
mind the UK’s obligations under Article 31 of the 1951 Convention. Apart from the concerns outlined
above, UNHCR is also concerned that conviction for such oVences could also bring the asylum seeker under
section 72 of the Nationality Immigration and Asylum Act 2002. As interpreted by section 72, the Home
Secretary could then seek to exclude altogether a refugee from protection under the 1951 Convention by
invoking Article 33(2) of the 1951 Convention. This could potentially result in a refugee being returned to
face persecution in his country of origin, by reason of an oVence committed in an attempt to leave the
country in the first place. Conviction for such oVences could also potentially prejudice an asylum seeker’s
asylum claim under the Asylum and Immigration (Treatment of Claimants, etc) Act 2004 as section 8
requires a deciding authority to treat such oVences as damaging to the claimant’s credibility. Finally,
conviction in such circumstances could prevent a refugee from reuniting with his family abroad as many
countries exclude persons with criminal convictions from their family reunification programmes.

1 December 2005

40. Memorandum submitted by Virgin Atlantic Airways

1. Summary

1.1 Virgin Atlantic believes that the Home OYce and Border Agencies must work closely with airlines on
immigration control. The working relationship has improved but more still needs to be done. The e-Borders
project represents a major opportunity to modernise the UK’s border control and to set global standards.
Virgin Atlantic supports the e-Borders initiative and we are content to work with the Border Agencies to
implement it. However, it is clear that the vast majority of benefits accrue to the Government and
consequently, we strongly believe that the Home OYce should pay for the costs that would be incurred in
modifying IT systems to collect data and in transmitting the data in the required format to the Border
Agencies.

2. Introduction

2.1 Virgin Atlantic welcomes the opportunity to submit evidence to the Home AVairs Committee’s
inquiry into Immigration Control. Virgin Atlantic is the UK’s second largest scheduled airline and brings
over 2.5 million passengers into the UK each year. As such, we recognise that we have a major role to play
in immigration control at the UK’s borders. Virgin Atlantic works closely in partnership with the Border
Agencies and we fully realise that we have important responsibilities to assist them in maintaining a
secure border.

2.2 The Committee’s inquiry into Immigration Control is timely given the number of initiatives that the
Home OYce and Border Agencies have recently put forward in this area.

3. Working Relationship with the Home Office and Border Agencies

3.1 The Home OYce and Border Agencies have greatly improved their consultation and liaison with
aviation industry stakeholders over the past couple of years. Lessons seem to have been learnt from the nadir
of the Asylum and Immigration Bill in 2003 which was so heavily criticised by the Social Market Foundation
in its August 2004 Report on Accountable Government. In this instance, a clause was inserted at the last
minute and airlines were given six days to estimate the cost of compliance and no regulatory impact
assessment had been published when MPs debated the bill.

3.2 However, despite increased consultation at lower levels, doubts remain as to the extent to which there
is Ministerial recognition about the impact of Home OYce initiatives on airlines and how these initiatives
support the Government’s vision for future of border control. On this particular issue, Virgin Atlantic
welcomes the Home Secretary’s decision to establish on Air Industry Stakeholder Forum where Home
OYce Ministers and senior oYcials from the Border Agencies will meet regularly with senior airline and
airport managers.
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4. Home Office Initiatives

4.1 Recent Home OYce initiatives aimed at improving border control that impact directly on airlines
include: Border Management Programme, Project Semaphore, e-Borders and Travel Document copying.
Given the increase in the number of people travelling by air and using UK airports, Virgin Atlantic is
concerned whether the Home OYce has considered whether these initiatives and the way in which they use
available technology will alleviate some of the problems caused by the growth in passenger numbers and the
overcrowding at the UK’s major airports or simply maintain current inadequate levels of passenger service.
In our view, the Home OYce should be working with the aviation industry to develop systems and processes
that will not only make the border more secure, but will also improve the passenger experience. Virgin
Atlantic believes that the lack of an obvious passenger service dimension to the Home OYce border control
strategy is a notable omission. After all, it should never be overlooked that over 99% of passengers pose no
threat to the Border Agencies. Virgin Atlantic wants to improve the passenger experience and hence increase
UK competitiveness and believes that passenger benefits such as immigration pre-clearance and automated
biometric lanes will assist this.

4.2 Virgin Atlantic is also concerned that when new immigration processes and requirements are
introduced, there does not seem to be any review of existing ones to assess whether they are now redundant.
Instead, layer upon layer of regulation is added resulting in unnecessary duplication of processes adding
costs to airlines. Virgin Atlantic encourages the Home OYce and Border Agencies to introduce new
initiatives and utilise new technologies but to recognise that when doing so, previous systems and processes
should be reviewed to see whether they can be stopped.

4.3 It is also important that new initiatives are introduced and phased in at an appropriate pace so that
airline operations are not adversely aVected. This will require close co-operation and consultation between
the Border Agencies and airlines. It should also be noted that many airlines, including Virgin Atlantic, are
changing how they do business and are increasingly encouraging passengers to check-in on-line or to use
self-service check-in kiosks at airports and other locations. This obviously has a significant impact on the
contact that airlines have with passengers and with the timing and method by which passenger information
can be obtained. In Virgin Atlantic’s view, it is imperative that future initiatives are compatible with this
trend if millions of pounds of investment in improving the passenger service experience are not to be wasted.

5. E-Borders

5.1 Virgin Atlantic welcomes the “single window” concept for the provision of data by air carriers to the
UK Government that is an integral part of the e-Borders project. Previously there has been a lack of co-
ordination between Border Agencies when making requests for information and Virgin Atlantic has been
asked for the same information by diVerent agencies which is costly and time-consuming.

5.2 The “authority to carry” (ATC) element within e-Borders has the potential to greatly assist the Border
Agencies. However, Virgin Atlantic is concerned that a diVerent system will be used to that of other
countries that will add significantly to both costs and time needed to collect data. A global standard should
be adopted.

5.3 In discussions thus far in the IAN Bill Air Carriers’ Consultation meetings, the Home OYce have
been unable to specify what the benefits, such as possible expedited passenger clearance of Immigration,
might be. Virgin Atlantic believes that it is important that these are identified as soon as possible.

6. UK Visa Regime

6.1 In July this year, the charge for a UK visa was increased significantly, a multiple visit six month visa
increased by 39% from £32 to £50. It is Virgin Atlantic’s view that this increase represents a major economic
disincentive to visit the UK. Although it is diYcult to separate the eVect of this visa fee increase from the
eVect of the London bombings in July, it is our view that this increase has had a significant and adverse
impact on the applications for UK visas and thus the contribution of overseas visitors to the UK economy.

6.2 Transit passengers are very important to most UK airlines including Virgin Atlantic. The
requirement for Direct Airside Transit Visas (DATVs) for the nationals of many countries transiting at UK
airports has an adverse eVect on the attractiveness of using UK airlines and airports for indirect routes. We
recognise that in certain cases a DATV regime is important but given its potential impact on UK airlines,
we would encourage the Home OYce to impose a requirement for DATVs with caution and only with good
reason, and to periodically review the need for its continued imposition.

7. Costs

7.1 All airlines, including Virgin Atlantic, have a heavy financial burden in respect of border control
issues. These include the development of systems and processes to collect data required and to check
documentation, carriers’ liability fines, detention costs, presentation costs, repatriation costs and others.
While Virgin Atlantic appreciates that it has responsibilities to assist with immigration control, we strongly
believe that immigration control is essentially a function of government and that as such, the presumption
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should be that the costs of maintaining a secure UK border should fall to the UK Government. The Home
OYce have agreed to meet certain costs of recent initiatives, for example the scanners required to copy
documents and the data transmission costs in Project Semaphore. These are welcome developments. Virgin
Atlantic is content to provide the necessary staV and to incorporate the necessary data collection in our
current processes provided it does not interfere with our operations, but we believe that in cases where new
IT systems or significant investment in hardware are required, the Home OYce should meet the costs.

7.2 Virgin Atlantic welcomes the statement in the Regulatory Impact Assessment (RIA) provided for the
Immigration, Asylum and Nationality Bill 2005 that “e-Borders will initially be funded mainly from the
Home OYce/IND budget and ongoing costs will be incorporated in the planned expenditure of the relevant
agencies.” We also note that “it is forecast that the financial benefits for all the Agencies involved will
significantly outweigh expenditure” (emphasis added). Despite these clear statements, it is also stated that
“additional work is underway to establish the practicality of charging passengers a small fee to cover costs.”
Virgin Atlantic has two fundamental issues with this last statement. Firstly, if the two earlier statements were
true, why would there be any need to charge passengers. The Home OYce believes, and Virgin Atlantic
agrees, that e-Borders will achieve significant and substantial savings to the Border Agencies. Secondly, even
if the costs of e-Borders was not to be exceeded by savings, we do not believe that the passengers, who
already pay an Airport Departure Duty, passport fees and visa fees, should be further charged to pay for
e-Borders. Aviation is a price sensitive and competitive industry and the introduction of such a charge would
harm carriers who are working in partnership with the Home OYce to assist them in delivering e-Borders.
In addition it is likely that the administrative costs of any system of collection would outweigh the actual
amounts collected.

7.3 The RIA identifies savings to central Government of £1.46 billion over the next 15 years. Over the
same period, the savings to Virgin Atlantic are approximately £3 million through the removal of the
requirement to provide passengers with landing cards, the removal of carriers’ liability fines and the removal
of detention/repatriation costs. It is Virgin Atlantic’s strongly held contention that the significantly greater
savings to the UK Government should be used to oVset the infrastructure and transmission costs.

8. Global Standards

8.1 Virgin Atlantic is concerned about the lack of relevant and appropriate fora available to develop a
proper dialogue with foreign Governments on a global approach to many immigration issues. This is
particularly the case with regard to the use of biometrics. Neither airlines nor passengers want to have to
use diVerent documents or procedures depending on which country they are travelling to. It is our view that
the UK Government should take a lead in developing globally accepted standards.

Nigel Milton
Manager, Government & External AVairs

5 December 2005

41. Memorandum submitted by Kamal K Vohora

1. Introduction

This is a submission on behalf of some British Overseas Citizens resident in East Africa. Purpose of this
submission is to draw the Committee’s attention to those aspects of the Government Policy in the area of
Immigration Control that has an unfair and adverse eVect on some few remaining British Overseas Citizens.

2. Background Information

In March 2002 Government decided to abolish the special voucher scheme, which had a special provision
for British Overseas Citizens who were, under certain conditions, entitled to apply for and obtain settlement
visas to live in the UK.

Subsequent to the abolishment of the special voucher scheme Parliament, by means of an amendment,
introduced a special provision in the British Nationality Act 1981 under which British Overseas Citizens
could under certain conditions apply to register as British Citizens and hence acquire permanent right of
abode in the UK.

3. Effect of Immigration Controls on Some British Overseas Citizens (BOCs)

Under the new section 4B of the 1981 Act most British Overseas Citizens resident in East Africa are now
eligible to become full British Citizens. However, because of the special conditions of Section 4B of the
British Nationality Act 1981 some BOC’s (estimated to be less then 20) who were born in Kenya between
5 July 1979 and 31 December 1982 were caught out by the condition that they must not have lost by inaction
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(knowingly or, as is mostly the case, otherwise) any other Nationality and hence do not qualify to register
as British Citizens. These remaining BOCs now find themselves in a limbo for not having a permanent right
of residence in any country and do not have any express entitlement to obtain settlement visas under any
provisions of the existing Immigration Rules.

4. Submission for Committee’s Consideration

In view of the fact that there are very few remaining British Overseas Citizens still in a position of a
“limbo” and in consideration of the fact that immigration to the UK from the EU and the Accession
countries (possibly including even Turkey) far outweighs any eVect on immigration numbers that abolition
of immigration control of the remaining BOCs would have, it is submitted to the Committee:

(1) to recommend to the appropriate Authorities that plight of these venerable people be re-examined
with a view of making policy changes in the ambit of Immigration controls which particularly have
an adverse aVect on some British Nationals.

(2) to recommend that in spirit of the Freedom of Information Act 2000 all information pertaining
to the “Limbo Policy” as referred to but not disclosed in the Immigration Directorates Instructions
and other Immigration control measures eVecting British Nationals be placed in the public
domain.

(3) to initiate action which will lead to amendment of section 4B of the British Nationality Act 1981
by deletion of word inaction in order to remove the anomaly of having British Nationals without
right of residence in any country, even though this situation of “statelessness” arises as a result of
failure to renounce their British Nationality to enable retention of their other Nationality if
available. Retention of their British Nationality is of profound importance to many.

Kamal K Vohora

2 December 2005

42. Memorandum submitted by Volunteering England

1. Introduction

1.1 Volunteering is a fundamental part of life in the United Kingdom. Three-quarters of the UK
population are involved in volunteering, either through an organisation or group, or on a more informal
basis. They make a rich and diverse contribution to society. They are engaged in mutual aid and self-help,
participation, advocacy and providing services, as well as helping others. They spot and articulate unmet
needs and emerging issues; they campaign as activists. However the opportunity to volunteer is denied to
many visa nationals and other people requiring entry clearance to the UK.

2. Volunteering, Visa Nationals and Others Requiring Entry Clearance

2.1 Volunteering England is clear from previous guidance issued by the Immigration and Nationality
Directorate that asylum seekers and recognised refugees are free to volunteer (and that this is not unpaid
work). Moreover the National Asylum Support Service is “. . . keen to see asylum seekers and recognised
refugees take an active interest in the welfare of their own communities and the local community by
undertaking voluntary activity while they are in the UK . . .”.

2.2 However there is an anomaly. Visa nationals and other people requiring entry clearance to the UK
with a work prohibition (which includes unpaid work)—are prevented from volunteering. Volunteering
England would like to see the provision for asylum seekers and recognised refugees to volunteer extended
to all visa-nationals and other people requiring entry clearance to the UK (whilst accepting that visa-
nationals should not be led to believe that volunteering could be regarded as a step towards changing their
immigration status).

2.3 This could be achieved with an unequivocal, consensual definition of volunteering. The terminology
used in the Immigration Nationality Directorate policy, guidance and in the enforcement of immigration
control, in particular the use of unpaid employment causes significant confusion. From the voluntary and
community sectors perspective volunteering is not synonymous with unpaid work. Volunteering is a gift
relationship, with no intention on either side of creating a contract of employment or service.

2.4 There may well be no need to move towards a statutory definition of volunteering as the Compact
Code on volunteering oVers a clear definition. Volunteering is “. . . the commitment of time and energy for
the benefit of society and the community. The principle of non-payment of volunteers is central to society’s
understanding of volunteering . . . Furthermore volunteering is an activity that involves spending time,
unpaid, doing something that aims to benefit the environment or individuals or groups other than (or in
addition to) close relatives.”
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3. Conclusion

3.1 With considerable cross-party support for volunteering and a number of high profile initiatives there
are fewer barriers to volunteering than ever. Volunteer England believe that volunteering should be open
to everyone and that anybody wanting to volunteer should be able to do so. Promoting inclusive
volunteering is a means of promoting social inclusion. All visitors coming to the United Kingdom, either
as visa nationals or others requiring entry clearance should be both encouraged and allowed to volunteer.

4. About Volunteering England

4.1 Volunteering England is the integrated national volunteer development organisation for England.
We work across the voluntary, public and private sectors to raise the profile of volunteering as a powerful
force for change. Membership is open to organisations and individuals operating in England with an interest
in volunteering. Volunteering England was formed in April 2004 following a merger between The
Consortium on Opportunities for Volunteering, The National Centre for Volunteering and Volunteer
Development England.

4.2 Volunteering England is the accountable body for the activity of the Volunteering Hub. The
Volunteering Hub will work to achieve the ChangeUp high level objective that by 2014 there will be a leaner,
eVectively marketed and high quality volunteering infrastructure reaching, recruiting and placing a greater
number and diversity of individuals coupled with improved volunteer management.

5. Further Information

5.1 Volunteering England would welcome the opportunity to discuss with the Home AVairs Committee
increasing the quality and quantity of volunteering by visitors to the United Kingdom. If you have any
questions about this response or would like further information about Volunteering England please contact
Andy Forster, Head of Policy at Volunteering England.

Andy Forster
Head of Policy and Campaigns

1 December 2005
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