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Oral evidence

Taken before the Constitutional Affairs Committee

on Wednesday 17 January 2007

Members present:

Rt Hon Alan Beith, in the Chair

Julie Morgan Dr Alan Whitehead
Bob Neill Jeremy Wright
Rt Hon Keith Vaz

Witnesses: Lord Carter of Coles, a Member of the House of Lords, Carolyn Regan, Chief Executive, and
Richard Collins, Executive Director of Policy and Planning, Legal Services Commission, gave evidence.

Chairman: Lord Carter, Ms Regan and Mr Collins,
welcome. We have first to declare any interests that
we might have around the table.
Keith Vaz: I am an employed barrister but I do not
do any legal aid work.
Jeremy Wright: I am a criminal law barrister but non
practising at the moment.
Bob Neill: I am in the same position, a criminal
barrister but no longer practising at present.

Q1 Chairman: Thank you very much. I wonder if I
could start by asking Lord Carter, what was your
perception of your task as an independent reviewer
on the legal aid procurement arrangements, and how
much was your brief one to save costs?
Lord Carter of Coles: The real brief, as I took it, was
to establish value for money and to try and see how
we can make the whole system work more eVectively
and more eYciently, and to really test every part of
the system to that end.

Q2 Chairman: Were you given a very explicit steer
when you were appointed about this?
Lord Carter of Coles: No. I think it was clear that the
system was under financial pressure and one can
never ignore that. That was always there as a sort of
leitmotiv in the background, but I think because it
was independent I wanted to be clear that we took
the whole system to pieces as much as we could to
establish the fact, and there are inconsistencies in the
system, which I am sure will come out.

Q3 Keith Vaz: Were you disappointed that your
proposals were not accepted in their entirety by the
Government?
Lord Carter of Coles: I think it is always diYcult. I
think it is rarely, if I may say, that governments
accept things in their entirety. I think we set a
direction of travel and to sort of show which way it
would go, and I think one prepares oneself for things
not being wholly and always accepted.

Q4 Keith Vaz: Because the minister, in a debate last
week attended by the Chairman and other Members
of the Committee, was at pains to tell us that she had
fine-tuned your proposals. Do you know what she
did to them?

Lord Carter of Coles: I think there were issues about
timing, the timing of the introduction of things, I
think issues which had to be settled around things
like minimum contract size and things like that. So
there were some open issues and to my knowledge
really issues of timing were the main things that she
changed.

Q5 Keith Vaz: Were you disappointed that the
professions were so disappointed with what you
were proposing and that the term “Carter” seems to
be now a term of abuse?
Lord Carter of Coles: Disappointed? Probably not,
is the answer. I think one has to expect, when you
propose something like this, that people actually do
come forward and express strong views about it,
because it involves quite a lot of change and that is
often not popular.

Q6 Keith Vaz: Because what they will say, I am sure,
and I put this to you, is that already in various parts
of the country there is what people described as
“advice deserts” where there is no legal aid work
provided in a particular field. What you are
proposing is going to make matters worse?
Lord Carter of Coles: I do not think that is quite
right. Where there were legal aid deserts was often a
function of the pricing system, which was pretty even
throughout the country, and there were rural areas,
for instance, where actually there was not suYcient
supply because I believe the pricing was wrong. I
think one of the things which possibly has been
overlooked in our proposals is that a market works
both ways. If we looked at the sort of supply to the
market, there was no shortage of supply in
metropolitan urban areas, plenty of supply in most
of them. In some of the desert areas, the more rural
areas, et cetera, I would presume, I would hope, that
prices would rise in response to market forces to
bring forth the necessary supply those people need
so we had equality of provision throughout the
country.

Q7 Keith Vaz: But you would accept the premise that
there will be a reduction in the supplier base? There
will be fewer lawyers, fewer firms of solicitors



3622361001 Page Type [E] 23-04-07 19:09:31 Pag Table: COENEW PPSysB Unit: PAG1

Ev 2 Constitutional Affairs Committee: Evidence

17 January 2007 Lord Carter of Coles, Carolyn Regan and Richard Collins

providing this work and they will be paid less. So,
going back to the Chairman’s initial question to you,
this is in the end about saving money, is it not?
Lord Carter of Coles: The point perhaps I could
address there and come back to the money point is
that actually we think there will be fewer firms.
There may be fewer oYces. I doubt there will be
fewer solicitors.

Q8 Keith Vaz: But there will be a reduction in the
number of suppliers as a result of your proposals?
Lord Carter of Coles: That is absolutely so.
Absolutely.

Q9 Keith Vaz: And that must have an impact, must
it not, on the consumers, on the very taxpayers who
fund legal aid? They are going to be paying for less,
are they not, in eVect?
Lord Carter of Coles: No. I think if you look at many
of the metropolitan areas, a large amount of
provision is duplication in many areas. We could see
closures, I believe, in many areas and not suVer a
denigration of service or availability. I think I am
clear on that, actually.

Q10 Keith Vaz: Yes, but what I am not clear on, and
perhaps you can help me, is that you said you were
aware of these “advice deserts” when you started
your work. You have had oYcials working with you.
You have obviously put your proposals to the
Department of Constitutional AVairs. Do you have
a map as to what it is going to look like after your
proposals? We know what it is like now. We have
people complaining that they do not have access to
publicly funded lawyers doing certain types of work.
Once your proposals go through, do you have
another map showing us what is going to happen?
Lord Carter of Coles: No, I do not have a map, but
I do believe that what will happen is that the Legal
Services Commission will have to pay more per case
in the areas where there are legal aid deserts which
reflects the higher costs in those desert areas to get
people to go in and practise in them. So I do not
believe there will be a map of deserts because I
believe they will be removed.

Q11 Chairman: Does that mean that the rural, small
town solicitors misunderstand the situation if they
are now deciding that they are probably going to
have to give up legal aid work to the point where
there is either no legal aid solicitor in a market
town, or perhaps only one and therefore no
potential competition at all? Is this a complete
misunderstanding on their part?
Lord Carter of Coles: I think it is for the Legal
Services Commission to settle what those contract
sizes should be. One of the issues around minimum
contract size is that if in a small market town it needs
a smaller contract to sustain somebody, then in the
interests of access to justice clearly we would want to
see—I would certainly want to see—an amount of
money going into that town. Whether in fact it
would mean, because it was unsustainable, because
there was not enough business in the totality around

that town, that maybe two towns need to combine,
or something like that, there is just the minimum
level, but I think that what you say should be correct.

Q12 Keith Vaz: Lord Carter, help me on this. I am
not an economist and I know you are. I just about
scraped economics A-level. We know that there are
advice deserts at the moment. Your proposals, you
have just told us, are going to result in a smaller
supplier base. There is going to be less money spent.
How is that going to result in the advice deserts
disappearing? Just help me with that.
Lord Carter of Coles: The answer is that we are
seeking greater eYciencies in metropolitan urban
areas. So if you look at the system as it is presently
constructed, for instance in payment for travel and
waiting time, we have situations where people, for
instance—and London is a good example—travel
very large distances because the way the system is
constructed encourages it. Now, actually I firmly
believe—and I believe most people do—that what
we need is people not spending time travelling and
waiting but actually representing in court. So we
want to actually get people proximate to where they
practise and build the size of those practises up so
that we can actually take those eYciencies and spend
more on representation generally, if you like.

Q13 Keith Vaz: So your reforms are dependent upon
the Lord Chancellor and the Secretary of State
making the court system more eYcient, because
these lawyers are not just standing there waiting for
fun, are they? They are waiting because their cases
are not being listed properly or files have not arrived,
or there is something wrong with the system. So it is
a package, is it not, that you are putting forward?
Lord Carter of Coles: It was very tempting to think
about that and go into that space. Sadly, it was not
in my terms of reference. There are issues around the
operation of the courts. I think one of the things we
will see as a result of moving to a market-based
system is that where practitioners find the court
system particularly irksome and badly organised I
would hope to see prices rise in those court areas and
draw attention to those facts and let people actually
in the court service thereby do something about it.
One of the things that strikes one about it is that
there are not silver bullets to court reform. What we
need to do is take individual action in specific cases
and how do we draw attention to those, and I hope
the market mechanism is going to help do that.

Q14 Keith Vaz: What impact do you think the
reforms may have on the recruitment of young legal
aid lawyers? When I went into the profession, I do
not know about Mr Wright but I really wanted to
work in a law centre. I wanted to work in a legal aid
firm. Nowadays, young solicitors and members of
the Bar all want to become tax consultants because
there is no money, is there, in legal aid any more?
Lord Carter of Coles: In terms of solicitors, I think
it is an issue. I think if you are a young person in a
training contract and you want to do criminal work
it is very diYcult and I hope, as part of the quality
framework which the LSC build into these contracts
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there is a requirement to see what people are going
to do about training. I think one of the things which
does emerge is that the larger firms are better at
providing training. One can find evidence of that,
and I hope that will be one of the strong outcomes
from the larger firms being able to do that.

Q15 Keith Vaz: Sure, but if in the end there is less
money available, there are going to be fewer
contracts. That is going to be the knock-on eVect.
Again, I am not an economist and you are, but I
would have thought that is what is going to happen.
If you contract the number of suppliers, then the
number of contracts (which is very diYcult for
people to now, as you say, compete for) are going to
be fewer, are they not?
Lord Carter of Coles: I am not sure that necessarily
follows.

Q16 Keith Vaz: Well, are there going to be more?
Lord Carter of Coles: I could not say that, but what
I do believe is that larger firms will be in a better
position to oVer training contracts. I think you could
have a hundred small firms with actually none of
them oVering a training contract. We find very little
evidence of that. I would hope that 10 larger firms
doing the same amount of work may possibly be able
to find five training contracts on the same basis. That
is really part of what we are trying to see. Larger
entities are able to in a sense deal with the challenges
we face.

Q17 Keith Vaz: Ms Regan, this is your first
appearance before the Committee, I think, so
welcome to the Committee. What has become of
your predecessor?
Carolyn Regan: My predecessor, who was the acting
chief executive and the deputy, Brian Harvey, has
retired. The predecessor chief executive has left, and
the one before that retired, I think, as well.

Q18 Keith Vaz: Right, so we hope we have got you
for a while, have we?
Carolyn Regan: I hope so.

Q19 Keith Vaz: Good! We have received evidence
that firms are already closing legal aid departments
in anticipation of the Carter reforms being
implemented. Is that correct? Is that your
understanding as well?
Carolyn Regan: It is true to say that the number of
people we have contracts with has declined over the
last four to five years, that is an ongoing trend, but
the number of clients actually served has increased,
and I think that is an important benchmark as well.
So there are about 6,000 contracts which the Legal
Services Commission now has with professional.

Q20 Keith Vaz: So there are fewer contracts but
more clients being helped? That is your evidence?
Carolyn Regan: Yes.

Q21 Keith Vaz: So why do you think they are writing
to us and telling us that they are closing their legal
aid departments?

Carolyn Regan: Well, I suppose some of them are
making business decisions. Some of them are
anxious about what is going to happen, and some of
them are saying that they see this as a good
opportunity to change their business practice. In fact
I was with an immigration practice yesterday in
London and that is what the discussion was
focused on.

Q22 Chairman: I have not noticed the words “good
opportunity” in many of the letters I have received.
Carolyn Regan: No, me neither, but when you talk
to them on a more individual basis, or when I have
been going out on visits, some of that has come
across.

Q23 Keith Vaz: We have been given quite a bit of
evidence to suggest that solicitors are giving up
legal aid work at the moment, partly due to the
ineYciencies of your organisation. One of the
criticisms of the Legal Services Commission—and I
am sure you are not hearing this for the first time—is
that they are really not up to scratch at paying bills.
People have to wait a long time to get their money.
Your predecessor told me that he agreed with a
member of your board who said that the LSC had
more pilots than British Airways! What guarantees
do they have that you are going to be more eYcient
in the way in which you dispense public money?
Carolyn Regan: I think there are some fair comments
about the way the Legal Services Commission has
operated in the past, which we are looking to address
at the same time as this reform programme. A
number of things—having contracts with suppliers
who have been through peer review and are quality
assured. That is a large piece of work which is in
train now. Having more electronic business with
firms, reducing the amount of time they spend in
discussion with us over billing and inevitably
moving towards fixed fees or variations thereof will
reduce a lot of that discussion. Part of the preferred
supplier work and the peer review is delegating a
large number of decisions to those firms, so there will
be much less delay and transaction between them
and us than is currently the case.

Q24 Keith Vaz: But neither you nor your new
chairman have a legal background?
Carolyn Regan: I do not.1

Q25 Keith Vaz: You have never worked in the legal
aid field?
Carolyn Regan: I have not, no.

Q26 Keith Vaz: How many have you visited since
you became the CEO?
Carolyn Regan: Probably about twenty-five in the
last three months. I have got a few more to go.

Q27 Keith Vaz: When you arrive at the firm, do they
greet you with universal love and aVection?

1 Note by witness: Michael Bichard started his career as a
practising solicitor and has a law degree.
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Carolyn Regan: I cannot say they did. I have also
met lots more solicitors in groups. Those are only the
firms I have visited. I have seen a large number in
groups around the country as I am visiting the
regional oYces.

Q28 Keith Vaz: Finally, one of the key things you
have got to do is to work with the professions,
because without the professions this is not going to
work, is it?
Carolyn Regan: Absolutely.

Q29 Keith Vaz: They are against all this, are they
not? The Law Society was slow oV the mark, but it
is the Law Society and you do not expect it to rush
oV and do things quickly. Eventually it got its act
together and started saying this was a bad thing.
How are you going to deal with them when they just
do not want Carter?
Carolyn Regan: A number of things. First of all, we
have ongoing discussions with the Law Society and
with others and there is a national stakeholder body
being set up. The first meeting is on 1 February, so
we will take forward those global discussions. At
individual level, where we are consulting and re-
visiting fees, there are ongoing discussions with the
Law Society, as there are on things like the unified
contract proposals. So there are individual and more
rounded discussions. The other thing to say is that
this is a clear agenda and we need to build on what
there is and take those discussions forward. I do not
think it is a one-way discussion. It is not universally
negative and we need to build on all the positive
aspects.

Q30 Julie Morgan: Lord Carter, I wondered what
are your views about the eVect of your reforms on
firms which are owned by the black minority,
ethnic firms?
Lord Carter of Coles: This is something which has
concerned me very greatly. It is a very diYcult issue.
About 11%, I believe, of firms are owned by BME
groups, so it is an issue there. They do tend to be
smaller and therefore any reforms which lead to
consolidation may aVect them disproportionately, I
suppose, to the whole. There is a key issue, therefore,
as to how BME groups get representation in a sense
of the type that they wish. We took advice. We could
find no aYrmative steps to recommend in this
because we had to come up with something which
was across the whole system. We have encouraged
the LSC to set up a diversity group to look at how to
deal with these issues and I think what we want to see
is that in the contracts that are let there is the
ethnicity of the client basis reflected actually in the
solicitors doing it. What we are looking to see is
diversity within firms. Having said that, I have
recently met with and seen various people from
those groups. Also, I get a sense that there is going
to be consolidation among those groups as well.

Q31 Julie Morgan: I think the Bar Council said that
this is likely to be a breach of the non-discrimination
provisions under the Race Relations Act. What is
your comment about that?

Lord Carter of Coles: That is not the advice I had.

Q32 Julie Morgan: That is not your advice?
Lord Carter of Coles: No. I took advice and that is
not what the advice was.

Q33 Julie Morgan: I wonder if Ms Regan could
comment on this situation?
Carolyn Regan: Yes. I suppose the two things to say
are that as we move towards a best value tendering
exercise there are opportunities for new entrants to
come into the market, and we can also put
something in the auction process about maintaining
the diversity of supply. So I think you can address it
in that way. The other thing is our impact
assessment, which is being linked to all the
consultation documents, picks up some of those
issues and we will need to respond on individual
schemes. I do not know if Richard wants to
comment.
Richard Collins: Yes. We have already begun to act
on Lord Carter’s proposals around putting
obligations in the contract. So we have been working
with the Law Society to put new provisions in the
new contract which will come in in April to require
firms to have eVective diversity policies and to be
taking account of the diversity of the client groups
they serve. I think that is really important, and we
intend to make that provision real by making sure
that we hold firms to account for that. We have spent
time and we have already established the diversity
working group which Lord Carter has referred to
and we have had several meetings already and been
working with them to identify what the most
appropriate way forward is. So we are already
beginning to take the sort of action which Lord
Carter recommended.

Q34 Julie Morgan: I can see that it is admirable to
try to get diversity across the sector within firms, but
it does seem a great risk to take when we are trying
to encourage BME solicitors to practise. It just
seems to me a big risk which is being taken.
Lord Carter of Coles: I think one of the interesting
questions and one of things that perhaps I should
make clear is the definition of “small” in this as well.
I think it does depend on what the minimum
contract size is set, but if people are solely doing
criminal legal aid work and the contract is set at, say,
£50,000 or a number like that, it is going to leave a
large number of people intact. This is not quite the
sort of wilderness that people may be representing
here. There will be changes. I think there are 120
firms from all types which are doing less than
£10,000 of legal aid, and I think possibly those would
disappear and some of those may be from the BME
groups, but I do not think that is sustainable
anyway.

Q35 Jeremy Wright: Lord Carter, can we come to
what is likely to happen with the implementation of
best value competition in your view. Your vision of
how it might work is that in some geographical areas
we may be reduced to somewhere between four and
six suppliers of legal aid work. In the criminal field,
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which is where I practised, it certainly was not
unheard of to have a large aVray, riot, public
disorder trial where there would be more than six
defendants, all of whom may have conflicts of
interest with the others. What happens in that
scenario?
Lord Carter of Coles: This is why in the contracts we
propose 20% of the business could come from
without the area. In other words, if everybody was
conflicted, then actually they could go to firms
outside the area and get representation, and we hope
that will deal with that.

Q36 Jeremy Wright: As and when the best value
competition process takes eVect, you have the
number of suppliers who have then won their
contracts. Assuming there are other firms in the area
which have not won a contract, how do they survive
for long enough to be able to bid for the next time
the contract process comes around so that you have
a fair bidding process and open competition?
Lord Carter of Coles: I think that is going to be very
diYcult. I think people will leave. I think the
traditional thing which seems to have happened,
how the market has evolved, is that people have
broken away and started up and formed new firms
to actually do that, you know, somebody leaves a big
firm and has some clients and goes away. I would
hope to strike a balance between over-fragmentation
(which is what has happened in the past, endless
fragmentation and lots of small suppliers) to
something where, if people saw that there are weak
suppliers in an area, people did break away, or
alternatively people came in from other areas, which
is probably more likely.

Q37 Jeremy Wright: In the same vein, do you
anticipate problems with new firms starting up,
being able to get themselves into the contract
bidding process successfully enough that they can
oVer sensible competition to those companies that
already have won a contract?
Lord Carter of Coles: I think it is going to be
something that the LSC is going to have to look at,
market management, and to bring people into the
market. It will be easier, obviously, to bring existing
suppliers with a proven track record in from another
area, which, as I say, is the more likely, but I
certainly would not rule out people breaking away
and forming firms—and it depends on the minimum
contract size—which can, based on the individual’s
record, actually put in a bid and succeed.

Q38 Jeremy Wright: Going back to the questions
Mr Vaz was asking a little earlier on, it is inevitable,
therefore, is it not, that we are going to see fewer
suppliers by quite a dramatic amount if that is what
happens?
Lord Carter of Coles: We are already seeing fewer
suppliers. In the provision of criminal legal aid the
number of suppliers in terms of oYces has already
dropped 10% in the last four or five years, and that is
trend which is continuing, so consolidation is there. I
think yes, we will, but I think it is a really well-
established trend.

Q39 Jeremy Wright: Having given me the cue then,
can I ask Ms Regan to deal with the points I have
raised as to what the LSC expect that you can do, or
should do, if the issues I have raised actually
happen?
Carolyn Regan: Your first point was about how you
encourage new providers into the market, and I
guess that is part of the sort of market management
framework which we are very much working on.
What we need to do between now and October 2008
is to make sure that that framework is developed,
drafted and discussed with all the stakeholders. I
think the other point to make is that we need to roll
this out in a sensible phased approach, using ideally
a combination of a rural and an urban area before
doing it on a wider scale, and that is what we are
aiming for. So we have got 18 months to do that
work and to pick up those discussions with
stakeholders.

Q40 Jeremy Wright: What about what happens to
the firms which do not win a contract but would wish
to be in a position to bid later on? What do they do
in the meantime?
Lord Carter of Coles: They would go until the next
round. That is the point about meeting clients’ needs
and making sure there is access to high quality legal
aid, but probably with fewer firms. That has been an
ongoing trend. It is very clear, for example, in mental
health over the last four years.

Q41 Dr Whitehead: I am sorry to interrupt the
questions, but why would a firm which was not a
provider under a contract set up arrangements for
new entry with all the risk that entails once the
contract had been awarded in a particular round and
the firm was then outside that contract procedure?
Have you looked, in your discussions, at how this
might work with, say, some of the experience of
contracting in local government circles and the eVect
that has had, particularly on the number of
providers and how the contracts have been awarded
in the second, third and fourth rounds out?
Carolyn Regan: Local government is one of the areas
we want to talk to. I think the other example to give
is a firm from outside which has taken some time to
consolidate and possibly grow and which wants to
come into a subsequent phase. That was the example
I was referring to, but local government and other
public services we will be looking to have discussions
with about the lessons they have learned.
Lord Carter of Coles: I think firms go, but what we
are seeing now is people saying that these changes
are already occurring. With firms for whom criminal
legal aid is marginal now—and I think there are
many for whom it is; it is not central, it is the odd
£10,000 or £20,000 here—what I sense is beginning
to happen is that those firms are saying, “Actually,
this is not a mainstream business for us any more.
We are leaving this,” and the people practising in
that town often go to another firm. So it is more a
consolidation than a closure process, I think.
Obviously in market management terms, will there
be enough firms left in the second, third and fourth
rounds? My strong sense is that this is a very vibrant



3622361001 Page Type [E] 23-04-07 19:09:31 Pag Table: COENEW PPSysB Unit: PAG1

Ev 6 Constitutional Affairs Committee: Evidence

17 January 2007 Lord Carter of Coles, Carolyn Regan and Richard Collins

supplier base. People are used to building up
enterprises, legal firms taking risks, and I have
actually been very impressed with the capacity of
some of the people I have met to do that.

Q42 Jeremy Wright: Coming to the money, and
particularly what the implications are going to be for
the LSC of these proposals, the premise that this is
all based on is that market forces will operate within
the legal services arena. Assuming that the market
decides that the value of particular legal services
should go up, how does the LSC propose to meet
those financial obligations without cutting access to
legal aid?
Carolyn Regan: As Lord Carter said, that is one of
the consequences of moving towards a market. So
we would then have discussions about the legal aid
budget, both in terms of the amount and presumably
the scope and eligibility. That is a question we come
back to.

Q43 Jeremy Wright: Right, but you know what the
answer is going to be from the Government, do you
not, if you come back and say, “Well, I’m terribly
sorry, but because of the operation of these
proposals we need more money”? The answer is
going to be, “No,” is it not?
Carolyn Regan: What we have got to do first of all is
go via the fixed fees and make the other changes that
we have to make first which get us to that point. I
think the other things are more eYcient ways of
providing services, more outreach services, more
lower transaction costs—which will play into that,
which will be part of what we are doing over the next
few years—more electronic business, more case
management, simpler payments. All those sorts of
things will impact on the eYciency and therefore on
the cost.

Q44 Jeremy Wright: So is the answer that you do not
think it is likely that the market will determine that
the price must go up?
Carolyn Regan: I think it is slightly unclear at this
point, but that is the direction of travel.

Q45 Jeremy Wright: On the other hand, what
happened is peer review suggests that what is
happening is that there is an erosion of quality and
that standards are falling? How do you resolve that
without increasing the flow of money to ensure the
quality goes up?
Carolyn Regan: The independence of the peer review
process should ensure that that is not the case, that
quality is benchmarked and that we are increasingly
doing business with those suppliers who reach the
quality mark or above, and I think that is back to the
way the peer review will work and the accreditation
of high quality suppliers.

Q46 Jeremy Wright: Right, but the market rate that
will be set will be a certain value for that work to be
done. The companies which are then doing that
work at that rate will be peer reviewed, will they not,
to see whether they are able to do that to the required
standard?

Carolyn Regan: Yes.

Q47 Jeremy Wright: What happens if the peer
review reveals that they are not doing it to the
required standard and cannot do it beyond the
required standard, or even at the required standard,
at the rates which have been set?
Carolyn Regan: But at the moment there are firms
which are being peer reviewed to those standards
which are doing it up to a whole range of costs and
prices. So part of what we have got to do is look at
that and see if we can bring everyone up to that
standard. I suspect we will not, hence the working
with fewer firms. That does not automatically mean
less solicitors, neither does it mean less clients, as is
the case over the last few years.

Q48 Jeremy Wright: Lord Carter suggested that
there should be minimum contract sizes in relation
to these proposals but, as we know, you and the
Department have decided not to proceed with that
at this stage. Can you tell us why? Lord Carter
proposed them and the LSC and the Government
have said, “Not for the moment.” Can you tell us the
reasoning behind that?
Carolyn Regan: What we have said is that the final
decision will be made in the context of the new
boundaries, as we are consulting on them, and the
local markets, and that is the position as it stands at
the moment.

Q49 Jeremy Wright: Right. So it is not a principal
objection? It could happen?
Carolyn Regan: It is not a principal objection.

Q50 Jeremy Wright: Lastly, Lord Carter, if I can
come back to you, you have obviously made an
assessment of how many firms, were there to be a
minimum contract size, would have to either
restructure (to use a fairly neutral word) or
eVectively go out of business. Your estimate is
something of the order of about 400 firms, were we
to have a minimum contract size, which would
equate to about 200 cases per year?
Lord Carter of Coles: Yes.

Q51 Jeremy Wright: The Law Society, as you will
know, have through LECG a study of their own
which suggests it is 800 firms, so double the amount.
Can you give us any understanding of why there
might be that substantial diVerence?
Lord Carter of Coles: I believe it revolves around
three issues. One is the minimum contract size, so
200 cases—and it is more about money than cases,
and I suspect that the LECG numbers actually
are around the minimum contract size of about
£150,000, which of course a lot of people would get.
Ours were based on £50,000. Secondly, there is a
large number of firms doing small amounts of work,
as I said, £10,000, £20,000. Probably I see those
going, so marginal, but I think if you took out firms
which do VHCC work and firms which do civil and
family work, even on the LECG numbers—so if you
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applied the same methodology—it would be about
500. So when you apply the same methodology. I do
not believe there is a lot between us.
Jeremy Wright: Thank you.

Q52 Bob Neill: Lord Carter, could I just first of all
come back very briefly to an earlier point you made,
which was your desire not to see solicitors and
barristers travelling and waiting, and building up a
local base. I wonder if you can help me in relation to
an example which I am certainly familiar with, and
most people will be, in the criminal area in
particular, that is to say where the same firm of
solicitors, sometimes the same counsel as well, may
have represented a defendant on a number of
occasions, and there is a measure of confidence there
which is important for the system, but the Timpsons
of this world, if I can put it that way, are not always
cognisant of the boundaries of legal aid areas. Very
often it is advantageous to have that continuity of
representation, not least because sometimes the
client may be more prepared to listen to robust
advice from somebody who has represented him
before and that may achieve savings in time at the
end of the day. How are you going to safeguard that
sort of situation?
Lord Carter of Coles: It is very interesting. One of
the things we looked at was the issue of choice and
how people travel out of area and those sorts of
things. Of course, I suppose if one was absolutely
after saving all the money, you would just limit it to
no choice and that is, but we could not see that
working. The answer is that I do not believe
barristers or solicitors make money out of travelling.
People tell me that. Travelling is not the way to build
successful business, but you have to from time to
time. I think what we saw in this was certainly swings
and roundabouts. In a decent size practice you are
not going to be travelling out of your area, and in
fact we have recommended 20% only out of area. We
believe that the swings and roundabouts would
cover that in a decent size practice. If you have only
got £20,000 of billing a year, then it is going to
disproportionately aVect you, but I think a decent
size practice can actually cope with that in the swings
and roundabouts.

Q53 Bob Neill: The 20% is interesting, because
certainly if you look at the big conurbations,
London and the South-East, those of us who did
practise in places like Essex and Kent might well
think that perhaps very often more than 20% of
oVenders might not actually come from within that
area. It is just the nature of things and the transport
arteries out of London, for example.
Lord Carter of Coles: I think that is the case, but in
fact—and I can recall the evidence—I think we did
find that that dealt with it. People do travel out to
attend, of course, but it is not on a huge scale and we
thought 20% would cover that.

Q54 Bob Neill: So it is somewhere in the evidence?
Lord Carter of Coles: I believe so, and I will dig it out
and come back to you on that.

Q55 Bob Neill: That would be helpful. Thank you
very much. You mentioned swings and roundabouts
and that is the other point I wanted to move on to,
because that is central to the whole concept, is it not,
that the diVerential in average cost between firms is
dealt with by the swings and roundabouts within a
body sort of approach?
Lord Carter of Coles: Yes.

Q56 Bob Neill: What is the concrete evidence base
for the findings on the diVerence in costs, in
particular were you able to establish to what extent
those variations are explicable by diVering
complexity of case loads or, let us say, the needs of
the client base?
Lord Carter of Coles: Yes, obviously complexity is
an issue and it has been one of the harder things to
assess, the argument of rising complexity. What we
did, because of the swings and roundabouts
argument, was we looked at actually what was being
spent in areas in great detail. Clearly, some cases
would be more complex and some, of course, would
be somewhat simpler. In the averaging process we
believe that what we propose took care of that. Also,
it led us to a further saving which we really wanted
to see, which is a simplification in the administration
costs of the LSC. One of the key recommendations,
practically by far the largest single saving, is to make
the LSC more eYcient and to deploy that money to
the front line.

Q57 Bob Neill: Is there not the risk, of course, that
if one is doing it on the swings and roundabouts and
the volume, the easiest way from a business point of
view is to establish your volume by turnover of lots
of straightforward cases, and you cherry-pick those
cases and you do not want to act for the particularly
complex case or the client who may be a particularly
diYcult client, perhaps because he is vulnerable or,
for other reasons, a time-consuming client to deal
with? How do you safeguard against that?
Lord Carter of Coles: I believe that has to be taken
care of in the contracting arrangements. There have
to be anti-cherry picking provisions in those
contracts, and I think one of the keys to this and one
of the really go forward keys to the whole success of
the LSC is better information, it is to watch those
contracts and get much more real time information
about how these things are going and to listen, if
suggestions are out there that people are cherry
picking.

Q58 Bob Neill: How can you achieve that without
equally running the risk that the monitoring
arrangements themselves become complex and
expensive, and perhaps onerous? There is a
complaint, as you know, about the management
sometimes of the contracts in very high cost cases,
for example.
Lord Carter of Coles: Yes, which we have sought to
simplify, as you know. I believe in the contracting
process that these are very valuable contracts to
people and you inevitably, as we have seen
historically, get people trying to “game” it. People
will try and optimise. They will try and find ways of
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getting the best they can out of it. I do believe that
is a management issue and based on information. In
other sectors where people are reimbursed for these
things, there are systems built to check on these
things and I think we can deal with that.

Q59 Bob Neill: Is there evidence in Scotland and
other jurisdictions that there may have been a
decline in client contact time after the introduction
of fixed fees?
Lord Carter of Coles: None that we saw. You may
have some, but none were brought forward to me.

Q60 Bob Neill: Perhaps it would be worth looking at
the study by Professors Frank Stephens and Cyrus
Tata, published only in December, so that may be
fairly new, which does suggest that when fixed
payments were introduced in 1999 in Scotland one of
the consequences was that the solicitors appeared to
deal with more cases than before and spent less time
per case. Sometimes that is suYcient, but that may
not always be appropriate in a diYcult and time-
consuming case.
Lord Carter of Coles: I have not seen that and, as you
say, it post-dated my report.

Q61 Bob Neill: I appreciate that. Perhaps it is
something I can leave with you. Ms Regan,
welcome. It is nice to see you in a diVerent context.
I was explaining to the Committee that we have met
before. Is there not also the risk that the fixed
fee system actually disadvantages the specialist
provider? Not the really big chaps who deal, let us
say, with the white collar crime, but the specialist
provider in the more middle level of serious crime. It
is almost tending towards the generalist. Is that a
risk? That has been suggested to us in some of the
submissions. Perhaps those submissions are wrong.
Perhaps you can help us with that.
Carolyn Regan: I am not sure that is a risk. I think
what the proposals oVer is a better way of procuring
a service which meets the local need, and of course
the duty solicitor scheme as it operates in 100% of
places across the country takes care of some of that.
So I think this is a diVerent way of procuring. I am
not aware that that is a potential distortion.

Q62 Bob Neill: We do know, in terms of past history,
that the fixed fees scheme for non-civil family work,
of course, has been with us now since May 2005.
Have you done any research into any potential
changes in providers’ case mix since then in that field
to see if that shows up whether there is any risk of the
cherry picking or similar concerns?
Carolyn Regan: We have got some information, and
I will ask Mr Collins in a moment. The point I
wanted to make, for example using mental health,
where there have been fixed fees in for a while,
representing 40% of the total cases, is that the
number of people covered has gone up, although the
number of organisations has actually gone down,
and the cost per case has actually reduced as a
percentage of what it was before. So there is some
good data. I will ask Mr Collins to come back to
that. Just to build on what was said before, the use of

management information of all of this is crucial and
the use of management information electronically
rather than in the paper-based way that we do it at
the moment.
Richard Collins: We have looked at some of the data
which has come through from the tailored fixed fees
scheme, particularly in respect of matrimonial cases,
and where we have looked at that we have not seen
this change in case mix. We have not seen firms
cherry picking and taking simpler cases, we have
seen a consistent pattern from the data which has
come in, but I agree with Patrick Carter that that is
something which absolutely we would want to
continue to monitor as the fixed fee system rolls
forward.

Q63 Bob Neill: Is that material which could be made
available to us?
Richard Collins: We will see if it is in a form that we
can distribute.

Q64 Bob Neill: I understand the diYculties. The final
point to all three of you is that particularly, again, in
the criminal field the fear is that sometimes the
easiest way to shorten a case is actually to advise the
client that he should plead guilty. We all know that
part of our professional training is that one is told to
tell them that it is ultimately their decision and you
give them their assessment, but nonetheless in terms
of the public that surely must be an element of
concern to make sure that public confidence is not
damaged or any fear that there might be a tendency,
for costs reasons, to advise inappropriately. Is the
management which Lord Carter mentioned, the
systems, the contracts and the monitoring, going to
be able to deal with that, because how can you when
actually it is in the conference room, is it not? How
do you safeguard against that?
Lord Carter of Coles: It is the professional
reputation. We are dealing with a profession and I
think one has to recognise that and rely upon it. On
the other hand, I think we all want to see people who
are guilty pleading guilty early. I think that is wholly
appropriate.

Q65 Bob Neill: Having given some robust advice in
my time, I would not disagree with you, but you
appreciate why the concern is there?
Lord Carter of Coles: Absolutely.

Q66 Bob Neill: It is important that we ventilate it.
Thank you.
Richard Collins: If I could just add, on that last
point, I think Lord Carter’s point about reputation
is key. As anyone who knows anything about
criminal defence work knows, the reputation of the
firm amongst the client base is key. Also, quite a lot
of criminal defence work is already paid under fixed
fee systems of one sort or another, in magistrates’
courts and crown courts, and we have not seen
that happen.

Q67 Chairman: Let us have a look at quality control,
which is central to this whole thing. Can you give us
an indication of how it is going to work? Will all of
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the firms’ oYces be peer reviewed if they are
operating in more than one place, and how many of
the firms’ practitioners would have their files
reviewed? Have you got a picture of how it is
supposed to work?
Carolyn Regan: We are aiming to accelerate the
current peer review programme so that all firms have
been peer reviewed by the time we get to October
2008. There is a question then about how we share
the outcome of that peer review and make that
information public, which has not been the case to
date. There is also sharing the data which comes out
of that, and just picking up a previous point, the
current data shows that firms achieving Peer Review
scores of one or two are on average no more
expensive than those scoring three. I would like to
just make that point now. So there is a whole
programme of peer review. I do not think it is the
only kind of quality measure either, and there are
other things we will want to be developing with the
profession and discussing with the Law Society
and others.

Q68 Chairman: How long will it be between, say,
final assessments or in the full-blown peer reviews in
a given firm? How often is it going to happen?
Richard Collins: Peer review will operate every three
years, so we would look at a firm every three years,
and we would do it on the basis of a random sample
of files across the firm. A lot of work has gone in with
the Institute of Advanced Legal Studies on that and
in fact they run the peer review process for us to
demonstrate independence. As I say, there is a lot of
work which has gone into the validity of the system
and we would be quite happy to provide the
Committee with the background information, which
to us demonstrates the validity of peer review, and I
believe generally the professions accept it as being
the best quality measure which has been developed
to date.

Q69 Chairman: Will the very high cost case peer
review be carried out by reviewers who themselves
have experience of such cases?
Richard Collins: At the moment there is not a
separate peer review process designed specifically for
very high cost cases, but it is something we are
working on to develop a quality measure through
peer review which is tailored for those very high cost
cases. So at the moment those firms are being judged
on their general criminal defence work in terms of
looking at the peer reviews.

Q70 Chairman: Lord Carter, does what has been put
in place meet your requirements?
Lord Carter of Coles: Yes, it does, Chairman. One of
the surprises to my review was the need for this, that
in fact quality was not suYciently safeguarded for
the public and for a large amount of public money,
so we really welcome this, and I think what is being
proposed is starting in the right place and we will
have to see how it develops.
Dr Whitehead: Could I return to the question of
particularly procurement and supplier base. Lord
Carter, you suggested that the firms concerned

would be entrepreneurial and would therefore bid in
subsequent rounds in the local area. I have in mind
the actual experience of local authorities so far as—
and I am sorry to make this analogy—bidding for
waste collection services are concerned, where the
local provider is the local authority, competitive
tendering takes place and if the local authority loses
they cannot magic up dust carts a number of years
subsequently and therefore they will never bid again,
but nor will any other provider come in under those
circumstances and eventually what has happened is
that about four or five very, very large national
companies do all the bidding and can actually
sustain losing a few rounds of bidding because they
have so many other irons in the fire in other parts of
the country. Have you modelled in any way how
such procurement might work over a period of time
and would you consider that an outcome which
actually perhaps ended up with a very, very small
number of very large firms doing that sort of bidding
arrangement would be a good thing or a bad thing?

Q71 Chairman: I am just prompted to throw into
Dr Whitehead’s question, are you seeing all this
against the background of new business structures?
What are you actually trying to do?
Lord Carter of Coles: Of course, the new business
structures make that possible, but on the question of
whether I see the emergence of four or five mega law
firms, I certainly think not. I think at the moment,
just to give some sort of scale to this, the largest City
law firm turns over a billion pounds and I think the
largest criminal legal aid only law firm probably
does not get up to £10 million, if I remember
correctly. There is a number of reasons why I do not
think it will happen. First of all, I think this will
remain a localised business in many ways. It is highly
fragmented now and I do not really see the margins
there for consolidation in the way of, for instance,
the waste disposal industry and things like that, and
higher environmental costs and things like that. I
can see consolidation, but I could not see a case
where this £2 billion industry would be dominated
by four or five people. But I think firms will grow
in size. I would not rule out seeing a firm grow to
£100 million, for instance, but that would be a 5%
market share.

Q72 Dr Whitehead: Is that view based on your
feelings about how things might go, or is it based on
any empirical view?
Lord Carter of Coles: No, it is based on evidence and
discussions, but you asked me if we had built a
model and the answer is, no.

Q73 Dr Whitehead: I do recall, if my memory serves
me correctly, Mrs Thatcher suggested that
redundant steel workers might buy up a couple of
buses to bid for bus services at a local level, and
obviously the way bus services are now procured is
also on the basis of a very small number of large
companies. Would it not have been a good idea,
bearing in mind these are fundamental reforms, to
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perhaps assess their potential impact by some
piloting or some particular area experiments which
would actually inform future debate empirically?
Lord Carter of Coles: I think in terms of the contract
the interesting thing is the contract size will provide
here some safeguards for that, and I think we will see
a mixed provision. I do not see that. The driving
forces for consolidation, I think, are not as powerful
as you would see in other industries.

Q74 Dr Whitehead: A question, if I may, to Ms
Regan. The timetable for the implementation of the
reforms are severely criticised, and in particular it
was criticised because it was stated there was not
enough time for firms to restructure, and although
the introduction of fixed fees has been postponed by
half a year, on the other hand the competitive
tendering arrangements have been brought forward
by a year. Do you think the steps which firms might
need to take to prepare for fixed and graduated fees
can be done in the period which is now available?
Carolyn Regan: On the one hand people were asking
for a longer time to prepare, and that is why we have
delayed some of the implementation from April to
October this year, and then on the other hand some
firms were also asking to bring forward the larger
volumes of work potentially they could bid for,
hence the bringing forward of the competition by a
year, so I think it is a very mixed picture. We have
tried to respond to the large number of responses
received in the consultation and eVectively people
have got a year from the publication of the way
ahead to October this year, with ongoing discussions
and consultations along the way and quite a lot of
work on packages of business support to firms as
well. So I think there are steps that we are taking to
mitigate against that.

Q75 Dr Whitehead: But in reality it is two reforms in
20 months, is it not? Do you think firms can deal
with that?
Carolyn Regan: It is a lot of change, but having said
that there has been quite a lot of change for the last
few years in terms of some of the things that we have
already mentioned and the introduction of tailored
fixed fee schemes for certain parts of legal aid, so I
think it is a continuation of this. It is undoubtedly an
acceleration of the pace but, as I said, with
discussions and consultation along the way about
elements of the total package.

Q76 Dr Whitehead: You have, in terms of civil legal
aid contracts, a three month break clause. Do you
think that is reasonable for firms to entertain the
idea of the three month break clause in terms of their
own forward planning, and particularly in terms of
the sort of contracting discussion that we previously
had, ie the idea that, well, within a three month
period that could all be gone?

Carolyn Regan: The contract is under discussion at
the moment, as we speak. I think it is reasonable to
have that sort of break clause, and indeed that is the
case with other public services, so I think there is a
parallel with that. Again, it depends to a certain
extent on the discussions and the support and the
packages which are available to work through with
those organisations, and that is what we have been
doing.

Q77 Dr Whitehead: This is really rather more of a
general question. The overall savings goal which
was suggested, I think indeed by Lord Carter, was
£100 million overall, which suggests, I think, a
reduction on criminal legal aid by over 20% in real
terms over the next four years, something like that.
There are re-consultations on the police station fixed
fee, mental health, family, asylum, immigration and
graduated fees. There are one or two other changes
in the pipeline. Do you think, in the light of that, that
target of £100 million of savings is still realistic to
achieve?
Carolyn Regan: We are re-doing the savings plan in
the light of these delays and slight adjustments which
you have mentioned. We are still proposing to make
that order of savings and in addition to that, if I can
add, there is also a 30% reduction in the cost of
administering the Legal Services Commission.

Q78 Dr Whitehead: What is that based on?
Carolyn Regan: That is based on reducing the
number of staV at the Legal Services Commission on
the basis of what has been discussed about diVerent
ways of doing business, but in answer to your first
question—

Q79 Chairman: Arising out of these proposals?
Carolyn Regan: Yes, arising out of these proposals.
It is a reduction of head count from about 1,600 to
about 1,000 over the same period.

Q80 Dr Whitehead: Is that not a little counter-
intuitive in as much as particularly in the transitional
period one would think that the new system would
require quite a lot of activism on the part of the Legal
Services Commission in order to make sure it works?
That logically looks to me as though it would require
rather more bodies rather than less bodies.
Carolyn Regan: The reduction we are aiming for is
by the end of the period, so to coincide with the other
savings and the total package. I think it goes back to
the point about doing business very diVerently,
electronically, faster, with more eVective ways of
working with suppliers, and indeed working with the
ones that score three and above in the peer review.
So I think all of that leads us to a smaller number
of staV.
Chairman: Thank you very much indeed. We are
very grateful for your evidence. There is a lot more
to be said in formal evidence over the coming weeks,
but we much appreciate your help.
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Witnesses: Des Hudson, Chief Executive, Andrew Holroyd, Vice-President, the Law Society, GeoVrey Vos
QC, Chairman, and Tim Dutton QC, Vice-Chairman, General Council of the Bar of England and Wales,
gave evidence.

Chairman: Mr Holroyd and Mr Hudson, from the
Law Society, welcome back. Mr Vos and Mr Dutton
from the Bar Council, you are equally welcome. The
impact on the two branches of the professions is
diVerent in some respects and that will no doubt
emerge during the course of our questioning, and it
may be that the Law Society has quite a lot to say on
some key points and we are obviously open to
hearing it.

Q81 Dr Whitehead: There has obviously, as is widely
known, been a great deal of criticism of both
the remuneration system on the hourly rates and
the wider reform proposals, particularly the
procurement proposals, published by Lord Carter
and the LSC. Could you conceive of a system which
encourages both greater flexibility and eYciency on
the part of the service provider and sensible use of
financial resources whilst at the same time
discouraging cherry picking simple cases, obviously
to the detriment of the more vulnerable clients by the
service provider? Is there an alternative system
which might provide those sorts of safeguards?
Andrew Holroyd: I believe there is, and we worked
with Lord Carter to try and find a solution to those
kinds of conundrums, but I think this all has to be
seen against a background of cuts which have been
made over a very long period of time. Since 1993,
when franchising was brought in, we have seen a
43% rise in the retail price index and we have seen
less than 1% per annum increase in legal aid rates.
That is the context in which all this has to be seen and
we have to see that firms are extremely hard-pressed.
That, I think, is the background against which
everything has to be looked at. Now, firms have gone
away from hourly rate systems. They have moved to
tailored fixed fees in the civil cases, non-family civil
cases, but the trouble is that those tailored fixed fees
have stayed tailored fixed fees now for two years, at
a time when inflation goes on at 3% per annum and
we have got our staV to pay and all the extra
overheads that we have. I think what we all think in
this sustainable system is that we actually must be
sustainable, and sustainability must provide a way
for suppliers to increase their remuneration at a time
when overheads are increasing, and we have just not
seen that. My argument about this is that we have
reached the stage where there is no fat left in the
system and what is really disturbing to our members
is that at a time when they are asked to go through
tremendous change, yet more cuts are being taken
out of a system where the supplier base is really
under threat. We are seeing people leave the system
in large numbers. I have come from a special general
meeting of the Society today when 400 of our
members attended and, for example, in Salisbury we
heard that the number of firms there has reduced
from eight to three. One firm has 70% of the market.
The number of duty solicitors has also reduced from
15 to nine. Those are the kinds of situations that we
are seeing replicated all around the country, and
quite frankly for a market-based system to operate
there has to be a supplier base and I think some of

the questions we have heard indicate just what
diYculty there is. You might get a bidding round the
first time, but where do the bidders come in
succeeding rounds in a very specialist service which
is, quite frankly, quite diYcult to provide?

Q82 Dr Whitehead: But in your written evidence you
did say, I think, that in principle the Carter blueprint
can be made to work, so is your concern really the
question of the blueprint as a whole or is it the
question of the level of the fees—and I think there is
some suggestion that that is the primary concern—
or the whole system of fixed and graduated fees in
the context of procurement?
Andrew Holroyd: A system can be made to work, but
we have consistently said it could only be made to
work with more investment in the system. What we
have seen is a straitjacket on the legal aid fund,
whilst at the same time we have seen a huge demand
for the services on the legal aid budget. I think
the plain fact is the Government is getting about
£3 billion of work for £2 billion, and this cannot go
on. There has to be more investment in the system
for this to work. There has to be more investment
because, as somebody has quite rightly said, how can
firms put in bids when, quite frankly, the only
consequence of that, if they are actually bidding at
levels which cover their costs plus a reasonable
profit, are going to lead to an increase in rates over
the ones we see at the present time. Quite frankly, my
members do not really believe that when the
Government says there is a fixed budget there is
actually a willingness to pay any increased prices
that come through a market-based system.

Q83 Chairman: What will be the impact of the move
from tailored fixed fees in non-family civil work to
the national fixed fee scheme for London-based
suppliers?
Andrew Holroyd: We are going to see some winners,
I suppose, and some losers in the system and one
would have great sympathy for those in London
who have much higher costs than out in the
provinces. How we are going to see the survival of
the legal aid supply for those very specialist services
for the most vulnerable in society when the salaries
paid to commercial solicitors just down the road
have doubled, trebled, quadrupled what we can
aVord to pay our assistant solicitors or our other
members of staV for doing the work. One of the
consequences is not just the eVect on the owners of
the practices but it is actually the low wages we all
have to pay to those we employ.

Q84 Chairman: You mentioned Salisbury. I think
you said a number of practices were whittled down
to far fewer engaging in legal aid. What do you think
the situation will be in those small towns which have
perhaps three practices engaging in legal aid work?
Andrew Holroyd: We can see a situation where client
choice and the problems of multi-handed trials—we
have already got a problem in those areas and I think
we can only see that problem getting worse as time
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goes on. I think the Government is playing with fire
here because if it pushes the system any further they
are going to find that they are not going to be able to
honour their obligations to access to justice and to
maintaining the ability to provide defence lawyers in
every area of the country.

Q85 Chairman: Just to return to Dr Whitehead’s
earlier analogy, which I am sure you heard in the
earlier questioning, is all this really contingent on the
business restructuring which is going on at the same
time, or at least the legislative basis for it is going on
at the same time, and do you think the Government
is embarking on this obviously because it wants to
contain the legal aid budget but on the assumption
that the entire structure is going to change and that,
to over-simplify it, Tesco will send a solicitor to
wherever one is needed rather than the traditional
pattern of locally based firms?
Des Hudson: Perhaps I can answer on behalf of the
Law Society. We doubt that there are any
assumptions on the part of the Government, if I am
frank with you, about how these things might work.
I will give you some examples of that, but let us
address the point you have made here. It is correct,
I think, that an ABS may introduce some new
players into the legal services market, but we have
the greatest doubts that any profit-orientated major
player would come into this market and choose to do
legal aid work. Think of the overhead cost, the
investment they would have to make to provide a
coterie of appropriately qualified solicitors,
barristers, whatever it might be, yet they are being
asked to sign a contract where, without a breach on
their part, that contract can be terminated on 90
days’ notice. Who would make that investment? So
our submission to you would be that the idea that
there will be an influx of these mega PLC
corporations that are going to do that work, that
there will be the emergence of major firms, we believe
is really fanciful. The idea that people are going to
risk private capital to sign personal undertakings to
guarantee overdrafts from banks we believe will not
happen. The supplier base which you see now is
suVering from three factors. First of all, that supplier
base shrinks. It shrinks month by month by month.
Secondly, that supplier base is in an incredibly
fragile state. This is the evidence of a report, which I
think the Members of the Committee have referred
to already, commissioned by the Law Society and
LECG and shows, we would suggest to you, with
incontrovertible clarity that this supplier base is in a
very, very fragile state. Thirdly, this is a supplier base
which has suVered from a system which has been
impoverished for year upon year. If I use the
example of criminal work, the report from LECG
indicated that their level of profitability was in the
range of minus 6% to 2%. No solicitor chooses to do
legally aided remunerated work to become rich.
What we are seeing is that this is a system on the
verge of collapse in terms of supplier base, and yet
they say, “You must go through a series of two
changes or so in the next twenty months,” on top of
the change upon change upon change we have seen
over the last few years. The pace of the proposed

changes is, in our view, foolhardy. The nature of
those changes is, in our view, ill-conceived and there
is an absence of any evidence to support it. If I may,
I would draw your attention to this one particular
point. Let us go back to the fundamental
proposition, it seems to me, within Lord Carter’s
report, a move to market-based pricing. I cannot see,
on the information which has been made available to
us, how that can be in the interests of the taxpayer,
assuming we put no value on the valuable concept of
access to justice. It seems to me that what will
happen is that if the people on this table, for
example, were to make a tender and the majority of
us were unsuccessful, the likely length of contract,
we would guess, would have to be in the region of,
say, three to five years to give people a reasonable
attempt to recoup costs, and so on and so forth. Who
will be left three or five years later to bid a second
time? I think, with the analogies and examples which
were quoted by the Members of the Committee
before of what is happening in the waste market
where we have a concentration of supplier and
therefore, it seems to me, a non-dynamic market,
because it is not vibrant, that costs are not going to
go anywhere other than up if that is the rule base you
set. The idea also that we are going to have any sets
of firms re-dividing and lawyers re-organising
themselves so that they might bid a second time
round I would suggest to you is also in severe doubt.
Consider the LSC’s proposals for preferred supplier
status. You have to achieve tier one or tier two status
to be eligible to be a preferred supplier. How do I do
that if I am just setting up a firm today to bid for a
contract in twelve months’ time, when I am currently
employed by the local firm in Salisbury which has
the current contract? We see problem upon problem
upon problem. We would be very anxious indeed for
the LSC or the DCA to explain to us and to explain
to taxpayers how this system can work.

Q86 Bob Neill: Your submission includes some
evidence carried out by LECG, a survey about the
number of firms which might have to restructure, to
put it euphemistically, merge, relocate, leave the
market, to meet the minimum contract size. Lord
Carter had previously suggested that only involves
about 400 firms. LECG’s figure (your consultants) is
about 800. That is a very significant diVerence. Can
you give us some explanation for that?
Des Hudson: Yes, we can. If I may, just to add some
clarity to this, LEGC made the point in the report
that their estimate of 800 (which they recognised was
very diVerent at the time they wrote it from the
Carter report) was an absolute minimum and could
be much higher, and it is based very centrally upon
that concept of a minimum contract size. What I
think we have heard this afternoon is that the
comments made by the minister for legal aid in the
Westminster Hall debate about there not being a
minimum contract size seems to be, again, in doubt.
The whole of the Carter report was based upon a
minimum contract size. You will remember the
point Lord Carter made towards the end of his
evidence about the importance as a safety measure
of minimum contract sizes. What I think the LEGC
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report says is, if you look at that, what we regard as
an absolute necessity to the Carter system working,
a minimum contract size, there will be significant
consolidation—and that is another euphemism for
firms of solicitors ceasing to trade. If I may, we
would go one step further and say, take that catalyst
for change. Who would go back into the market in
the present circumstances? We have spoken to a very
large number of our members and what they are
saying to us is, “I have to make choices now about
consulting with my staV about redundancy. I may
have an overdraft review. I may have the lease on the
oYce to renew,” and what we are being told is that
people say, “I see no viable and sustainable future
for publicly funded work and we are making
unpalatable choices.” So this uncertainty, the lack of
clarity about the nature of how all these changes
would work, the experiment which is being run here,
if I may put it so, all of these things militate against
anyone staying in the business and what we are
seeing is that fewer and fewer solicitors can aVord to
run their practices on legally aided work, whether
that be civil or criminal. We fear—and I do hope we
are wrong about this—that that will get worse.

Q87 Bob Neill: From what you are saying Lord
Carter and his team have significantly
underestimated the number of firms aVected?
Des Hudson: Yes.

Q88 Bob Neill: Is that an error of methodology or
interpretation of the evidence, as far as you can
judge?
Des Hudson: We are not in a position to judge
because this comment came from independent
experts that we commissioned. All I can say to you
is that they have used the same data. They made that
assertion knowing the figures that Lord Carter had
estimated, and still they made that point. We are
confident in the information that report contained
on that point.

Q89 Bob Neill: Lord Carter seemed hopeful that a
significant proportion of those aVected in such firms
would stay within the market. That does not seem to
be shared by you and your experts?
Andrew Holroyd: I think there are several factors
here. One thing you have to recognise is that many
people who are in this market have grey hair. They
are coming to the end of their careers and they are
saying, “If I could just get a few more years out of
this, that would be okay by me, and I’m out,” and
that is actually the nature of the beast.

Q90 Bob Neill: I understand that. The other issue I
want to come on to is the recruitment of young
lawyers as opposed to those of us with or without the
grey hairs. Do you have any evidence on the increase
or decrease in the number of training contracts
provided by legal aid firms in the light of this? Is that
likely to be aVected, do you think, by the Carter
reforms?
Andrew Holroyd: Yes. The evidence that we have is
that we have had a survey of our members on our
website and those planning to take trainees were

drastically down. There is a lot of idealistic young
people who still want to come into legal aid. My
experience is that actually you get quite a few
applications to come in, but the diYculty is
providing a career structure. How do you actually
provide them with advancement when actually the
most they can make on legal aid rates is about
£70,000 a year in gross fees, and the most you can
pay is two and a half times their salary? You can
work out that the salary you can oVer to a highly
qualified solicitor is very poor indeed if they are
doing that quality of work at those rates of pay and
the diYculty is not, in my experience, actually
encouraging that idealistic sector of the market to
come in, it is actually keeping them once they have
got their mortgages and their family commitments
and everything else, because there is no way you can
increase the pay.

Q91 Bob Neill: Mr Vos, does that apply to the Bar,
do you find?
GeoVrey Vos: It does not apply quite in the same way
to the Bar, although we have less people wanting to
come in to do legal aid work, for obvious reasons.
The graduated fee scheme which Lord Carter has
recommended for the Bar will give, as we had
requested, a major increase to the junior end of the
profession doing the short one to 10 day cases. They
will get inflation restored from when there was last
an increase, 10 years ago, and that, I think, will have
an eVect in encouraging people to come in to do
criminal work, provided the structure is maintained
and the rates are kept at a proper, fair level. They
were fair 10 years ago. The junior rates have been
now restored to roughly where they were 10 years
ago, but of course they cannot remain static for all
time and the Treasury spending round in fact only
envisages no increase before 2011, and even that is
likely to be a problem.

Q92 Bob Neill: Anecdotally, it is sometimes reported
to me that there is a problem about retention of the
senior junior, if you like, the ten, fifteen year core
practitioner, in doing legal aid work. Is that borne
out by your researches and experience?
GeoVrey Vos: I think there are some problems with
that. There are several reasons for it, I think, and
some of them have not fed through the market yet.
The money which is being given to the shorter cases
in broad terms is being taken from the bigger cases.
That is less of a problem in the very big cases, where
in some cases the rates were imbalanced, but in the
middle ranking cases taking money from a 30 day
trial, a 40 day trial, which is the stuV of senior juniors
and Silks, will be a problem and certainly will
reduce the attractiveness of public funded work to
barristers coming into the profession and to those
already there.

Q93 Chairman: The Law Society envisages having a
role in peer review, taking responsibility for it. Are
you happy about that? Are you geared up to taking
on that?



3622361001 Page Type [E] 23-04-07 19:09:31 Pag Table: COENEW PPSysB Unit: PAG1

Ev 14 Constitutional Affairs Committee: Evidence

17 January 2007 Des Hudson, Andrew Holroyd, Geoffrey Vos QC and Tim Dutton QC

Des Hudson: We have very serious reservations.
There is a lack of clarity about quite what we might
be asked to do, what the costs of that would be and
how would those costs be recouped. I think we have
also got concerns stemming from the fact that we
have here, in our view, a very impoverished supplier
base. We have a sense where we believe that the pace
of change is ill-considered and all of those factors at
the moment I think would lead us to move against
taking on that role, but I should say that as yet
nobody has put in front of us a document or a
specification saying, “This is what we think you
should do. We would like to consult about it.” At the
moment this is simply a comment, a line in a report.
It goes back to my point that the level of change
which is required across this piece within such a
short time is really very, very significant indeed and
in our view if the Government, the LSC, has got this
wrong the people who will pay the price are the ones
who will be denied access to justice. The people who
are, as it were, carrying the risk in this matter are the
most under-privileged and un-voiced, the ones who
need help most from a legal aid system.

Q94 Chairman: Just staying with peer review for a
moment, do you think that what is proposed for peer
review, whether it is done by you or by somebody
else—obviously nobody can make you do it and
some people might even think the Law Society’s
track record in running schemes which examine
what solicitors are doing does not necessarily make
it ideal to take the job over, but leaving all that aside,
do you think the mechanisms proposed with the
kind of random investigation and the intervals
between review mechanisms is going to be adequate
to maintain quality within whatever supplier base we
have got?
Andrew Holroyd: I think one of the real concerns we
have—and this has happened over many years—is
that we have had a ratcheting up of the quality
demands, the audit requirements, at a time when we
have seen this erosion in the fees which were being
paid, and we all know that you get what you pay
for. Actually, a lot of the peer review quality
requirements are to do with how much do you
inform the client, how much advice do you record in
writing, all these sorts of things. That is extra letters.
It is extra costs. The fact is, if the LSC do require
these higher quality standards it has got to be
prepared to pay more for them. You cannot go on
demanding more and more quality at the same time
as you keep on reducing the rates of pay that you get.
I was surprised because I had thought that we had
won the argument that competence was going to be
the threshold for peer review and we now find it is
competence plus, which does demand these extra
requirements. So we either need to see a redefinition
of what “competence plus” means, or I think again
it is another demand which is not being met in the
pricing structure. There is a very great diVerence
between the local authority and tenders in this sector
and that is that there often for legal services a firm
which provides tendering will only do a small
proportion of their work with that local authority.
We have captured practices which have actually put

all their resources, all their eVorts into providing
services through the legal aid system and there is
nowhere else to turn. You may have a dozen
diVerent contracts and the requirements are that
each of the contracts has to reach the requisite
required standard. What happens if one of the
contracts fails? What is the position then with the
other nine? There are all sorts of unanswered
questions about the way this quality will work.

Q95 Dr Whitehead: I think you may have heard the
questions in the exchange earlier about the question
of time for managing the change which is envisaged
by the Carter proposals, and indeed there has been a
range of serious criticism of that timescale in written
evidence to us. Do you think firstly the proposals to
postpone the introduction of fixed fees but bring
competitive tendering forward was the right way
round, or do you think the whole thing is
misconceived as far as timescale is concerned?
Andrew Holroyd: I think we need some pilots. This is
a system which is untested. We have heard now that
there were no models out there to base something
on. I think it is vital that if we are going to attempt
to make anything work in this sector it has got to be
done very carefully, very cautiously. It has to be
done in a small scale way and I think it is dismaying
that there is a helter-skelter of diVerent proposals
coming forward. We are involved in at least a dozen
diVerent consultations at the moment with the LSC
on all sorts of ranges of issues and quite frankly it is
very diYcult to keep up with them and to ensure that
we are getting sensible solutions in all the areas in
which we are consulting.

Q96 Dr Whitehead: I presume you welcome the re-
consultation on the police station, family, mental
health, asylum and immigration graduated fee
schemes, but do you think that should be
accompanied by any sort of way-leave on timescales,
or do you think that the re-consultation perhaps aids
with resolving some of the timescale problems?
Andrew Holroyd: One of the problems with this is
that what it is in eVect is the LSC recognise that the
way they carved up their capped budget will be
looked at again. Unfortunately, and I come back to
the point I made at the beginning, the actually
envelopes which are being used to divide up these
fees are simply too low to provide a sustainable
system in which suppliers are likely to stay in the
system. I am an immigration lawyer and I know that
many people in the immigration and asylum field in
London do not see any way they can stay in with the
kinds of rates which have been proposed, and I think
many people feel the same in mental health and
other specialist services. So if we do not see more
investment, however you carve the budget you are
going to have, in my submission, a flood of people
leaving the system.

Q97 Dr Whitehead: Of course, as again has been
mentioned, you have two reforms in a period of
roughly twenty months. Would those reforms, in
terms of how firms might look at those reforms,
eVectively be taken together so that it would not be,
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“Well, we’ll cross one hurdle and then we’ll think
about the next one”? Do you think maybe having
that timescale and having reforms at diVerent stages
is actually a benefit or a disbenefit in terms of the
conceivable way forward?
Andrew Holroyd: I think we need a staged approach
to implementation and at the same time we do not
need it to be part of a cost-cutting exercise.
Des Hudson: Just to add to that, if I may, one of the
arguments we have urged upon the LSC is that given
the range and the depth and the significance of the
change which is being proposed here, the better way
forward would be to institute a series of pilots and to
assess the information with data which flows from
the first pilot to better inform the next stage.
Fundamentally, and again this is a repetition, our
submissions to this Committee are that we have a
very helter-skelter timetable here and it all appears
to be based around a financial time period where the
project must be down to that amount by this point,
and the risk which is being run is a risk which is being
carried by, as I say, the most vulnerable people in
society. So we are saying, let us look at the pilot. Let
us inform the next stage on assessment of the data. I
would hope you would not misinterpret that in any
way as the Society saying there should not be reform
or that the Law Society is trying to protect or stop
change. We recognise that there must be reform. We
recognise that we must move legal aid funding onto a
sustainable basis and that there must be constraints
to the size of the public purse, but this, in our
submission, is not the way to make change.

Q98 Dr Whitehead: In the context of what we have
discussed, though, how would you see pilots actually
working, because it does almost remind me of
badger culling whereby you had badger culling in
certain parts of the country but not in other parts of
the country in order to see whether badgers are the
cause of TB in cattle or not? That is rather bad luck
on the badgers in certain parts of the country if it
proves to be the case they are not responsible for the
TB. So would you then say there should be some
pilots where all these changes should take place, with
the possible detriment to providers and company
viability and service levels, and so on, in order to
demonstrate for other people who continue to work
as they are whether the system is viable or not?
Des Hudson: Indeed, I think I am faced with that
problem in putting to you the argument that there
should be pilots. One has to say, reluctantly, that I
think that is the better course to take. It may be more
appropriate to take those risks, as it were, with
solicitors than with the people who need access to
justice. I suspect it may also be appropriate to do
that in, as you say, geographically discrete areas
rather than running a pilot across the entire country,
which I fear may be a way of describing the current
proposals. We have heard a lot from those who gave
evidence on behalf of the LSC this afternoon, “Well,
they could make new ways of working. They could
use electronic information.” Absolutely fine. There
is no legally aided funded solicitor in the country
who would not be anxious to learn of ways in which
he could reduce his costs and improve his profits. We

would be delighted to learn of what these new
working methods are. I have not seen them. I do not
see any of that laid out in any of the propositions or
proposals put before Parliament or put before the
professions. We are given the assertion, “This could
happen. We could do that. We could do this.” We
need some way of finding out whether there is reality
there and at the moment I would suggest to you the
pilots, notwithstanding the very legitimate concerns
you have expressed, maybe the only safe way
forward. I think it is certainly preferable to what I
see as a nationwide pilot which we are being asked
to undertake.

Q99 Dr Whitehead: Could I ask Mr Vos and Mr
Dutton, do you think there should be a single
graduated fee payable for crown court work, and if
that were the case how do you think the LSC could
ensure that there were no conflicts of interest
between barristers and solicitors under that
arrangement?
GeoVrey Vos: We do not think that a single
graduated fee scheme is appropriate. First of all, we
do think that a graduated fee scheme is a good thing.
It was introduced into the Bar 10 years ago. It has
been extremely successful in limiting costs and when
it is fixed at the proper level it provides a fair method
of calculating remuneration in a predictable way.
However, there is no basis, in our view, for
amalgamating an advocacy graduated fee scheme
with a litigator’s graduated fee scheme and no need
to do so. Our view is that the two reforms suggested
by Lord Carter for the solicitors’ fees are simply
unnecessary because once a graduated fee scheme is
introduced for litigators’ fees at a fair level—and I
emphasise that because that, I think, is the burden of
Mr Holroyd’s song in what he has been saying—the
lack of cost control, which has been the bane of the
LSC and the DCA over some years and has given
rise in reality to the Carter process, will be seen
in a diVerent light because graduated fees do
deliver predictable outcomes. What Carter has
recommended is a very good scheme if it was fixed
at a fair level—I am leaving aside the overall
envelope—but there is then an unnecessary
embellishment to that scheme to introduce price-
competitive tendering which will have serious
detrimental eVects. If it is introduced for advocacy it
will threaten the existence of an independent referral
profession, which we think was accepted by Lord
Carter as being beneficial to the system of justice,
beneficial to the quality of justice and beneficial to
the client and consumers of justice. So that threat is
a very serious threat. Price-competitive tendering
could be introduced in some ways provided the
schemes were not totally amalgamated. It could be
introduced in such a way as to allow my profession,
the Bar, to survive, but then you have problems of
quality because in reality the agenda is to drive down
prices by price-competitive tendering, not to drive
them up, plainly. The market is thought to be at too
high a level, which is plainly, as Mr Holroyd has
suggested, wrong and if it did drive down price it
would drive down quality with it and the system of
justice would suVer. But even more importantly than
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that, diversity within the profession would suVer
very seriously and the Bar is as concerned as the Law
Society about diversity. The problem with price-
competitive tendering, with or without minimum
contract thresholds at the solicitor level, is that in
fact the way it is proposed to work is, if I can just give
you an example, if you have a million pounds’ worth
of work in an area, people bid for contracts at
whatever level they want. So if the big firm comes in
and says, “I’ll do 400,000,” at the right price, he gets
it. The next firm says, “I’ll do 300,” the next firm 200,
the next firm 100. There is no room for the small
firm. Whether there is a minimum contract threshold
or not, there is no room for the small firm to have
any work because the bigger firms have got all the
work. So the diversity issue comes in there and what
you find is that by introducing price-competitive
tendering you will take out of the market the smaller
BME firms. That means they tend to instruct BME
barristers and that squeezes BME barristers out of
the market in exactly that way. So we are very much
opposed to the introduction of PCT and very much
opposed to the amalgamation of the two schemes.
What is more, we think it is unnecessary. It is simply
unnecessary to save the costs which they want to
save. They will, if they introduce proper schemes—
and I am not commenting on the litigator scheme at
all because it is not my business and I do not want to
tread on the Law Society’s toes, but I am quite
certain that such a scheme could be fair, could be set
at a proper level and could work.

Q100 Dr Whitehead: But you have done really rather
well out of the Carter proposals on increased fee
rates for the criminal Bar?
GeoVrey Vos: We have not actually done any better
than the Law Society overall, looked at in envelope
terms. What we have done is re-distributed the
income from the top to the bottom, as we said was
necessary, so that the bottom end has got a justified
inflationary increase, having had no increase for 10
years and having sustained graduated fees for 10
years. The top end has thereby suVered and certainly
received no increase, and so still suVering from the
hit of inflation, not over 10 years because graduated
fees did not come to the top end until rather later. I
do not want to mislead anybody. But we achieved,
therefore, a redistribution for the junior Bar, which
was very much our intention and that will be
beneficial in entry into the Bar, as I indicated earlier,
but in fact in overall envelope terms we are taking
the same cut as the solicitors, or very broadly the
same, as one can see from an annexe to Lord
Carter’s report.

Q101 Dr Whitehead: Is that absolutely right? My
understanding of the comparison strictly speaking is
that yes, it is true that there is re-balancing and there
are changes in who gets what, but the reductions for
publicly funded solicitors’ defence work is between
minus 5% and minus 16%, whereas the re-balancing,
shall we say, of the value of crown court cases for
barristers is between minus 3% and plus 20%. So

although it is re-balancing, it is re-balancing in
diVerent ways. Do those two things not sit rather
uneasily alongside each other?
GeoVrey Vos: I cannot quite trade those figures with
you, but I can trade envelopes with you and in
envelope terms, as one can see from, I think, table
6.2.3 to Lord Carter’s report, our envelope reduces
between 2005 and 2009 from 362 to 290, which is
minus 6%, as I think you have mentioned, but the
point is that where the reductions are taking place
are in eYciencies in VHCC cases. We do not know
what rates will be paid for VHCCs, but we are
certain there will be eYciency savings in VHCC
cases, and there will be no increase and possibly
decreases in some of the longer graduated fee cases
as well. Of course, this is all based on an assumption
that volumes will remain the same as they were in
2005–06 and that is a fairly unscientific assumption
actually. There are pressures in the system to reduce
volumes, so it is possible that the envelope will be
maintained because of the reduction in volumes,
save and except for the possibility of terrorism trials
burgeoning in the next few years. We are trying to
persuade the Government to take terrorist trials out
of this equation, I should say, because it would be
quite unfair to be hoist with an envelope when there
are unexpected terrorist trials which cost a lot of
money, plainly, and are absolutely vital in the
public interest.
Tim Dutton: Could I add a short point of
reassurance? If you look at the figures in the boxes
for barristers in the graduated fee scheme as it
applied until April 2007 and then you look at the
figures for April 2007 onwards, this is the bulk of
cases, graduated fee scheme cases, you will simply
find that inflation has been, if you like, restored. So
we are back to where we were 10 years ago and, as
GeoVrey says, the savings have been made elsewhere
in the system. So this is not a case of one branch of
the profession doing well, and that is not what we are
being told.

Q102 Dr Whitehead: Just at the risk of straining the
metaphor, Mr Holroyd and Mr Hudson, do you feel
suitably “enveloped”?
Andrew Holroyd: Unfortunately, we have not been
restored to 10 years ago. We are still at rock bottom
and actually our envelope has reduced more than the
Bar in percentage terms and, quite frankly, it is our
end of the profession which has to keep the bank
manager happy with the big overdrafts, which has
the expense of running our oYces and has more
exposure to the influence of inflation elsewhere in the
system as we run our oYce systems. We are the
people who have to get the IT investment in and I
would say that the risk that we carry as businesses
with the level of the money that we owe our banks,
with the increasing interest rates now, puts us in a
much more vulnerable position than the Bar.

Q103 Chairman: I am not sure we want to set up a
dialogue.
GeoVrey Vos: We would not want, Chairman, to
enter into any exchange of that kind. We support the
solicitors’ claim to fair remuneration for the work
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they do and we certainly do not think that a
comparison between percentage reductions is
actually appropriate. There are diVerent cases,
diVerent factors aVecting the payment of the
professions and one major factor which aVected us
was that for many years long cases were paid in what
is called ex post facto taxation so that the fees were
taxed afterwards based on hourly rates and how
much time was expended. That has gone out of the
system completely and that has caused some of the
saving to the figures I have been talking about, but I

should not be taken in any way as suggesting that we
want to profit at the expense of solicitors and I do
not think they want to profit at our expense either.
Chairman: Gentlemen, thank you very much indeed.
We will be seeing quite a few other members of the
profession, particularly on the solicitors’ side, in the
course of our evidence sessions over the next couple
of weeks. We are very grateful to your two
organisations and to the four of you for your help
this afternoon.
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Chairman: Professor Masson and Professor Cape,
welcome. It is good to see you both again. We have
seen you both in diVerent capacities in the past. We
have to declare our interests first, this being a
public session.
Bob Neill: I am a non-practising barrister.
Jeremy Wright: The same goes for me; in the field of
criminal law.
Keith Vaz: I am an employed barrister, but I do not
do legal aid.

Q104 Jeremy Wright: Professor Cape, may I start
with you and ask you about the basis for the Carter
Review? As a Committee we would like to think that
Lord Carter’s conclusions are based on a solid
foundation of evidence and research. Is that your
perception? Has there been adequate research on
which Lord Carter could have based his report or
not?
Professor Cape: Basically not; not in my view. It
depends quite what you are looking for, but if you
are looking for research to produce results on why
legal aid costs have been increasing, then as far as I
am aware there is only one piece of research that has
ever been done on that, which was research that
Professor Richard Moorhead and I did for the Legal
Services Commission in 2005. The results of that
were quite controversial because rather than see it as
being principally the lawyers themselves who were
driving up the cost, what we concluded was that it
was principally government policies and changes in
procedures which were the biggest drivers of cost.
What we found was that it was very important to
make a distinction between the three major areas of
criminal legal aid, Crown Court, Magistrates’ Court
and police station advice and assistance because the
pictures were quite diVerent between the three. The
only area of major increase in expenditure has been
Crown Court legal aid and that has been true over
the past five or more years. It is very diYcult to get
to the facts about this because the statistics which are
recorded in relation to legal aid expenditure do not
simply match up with the number of defendants who
appear in court and who make the claim for legal
aid, so it is actually quite diYcult to get at root
causes. What we found with the Crown Court was
that quite a large part of the increase could be
accounted for by an increase in volume, an increase
in the number of claims, and since most defendants
in the Crown Court get legal aid that meant that
there was an increase in the number of cases
appearing before the Crown Court and that was

obviously exerting upward pressure on expenditure.
The average cost per claim did not and has not
significantly increased; it has increased, but not that
significantly. If you look at volume and take the
period between 2000 and 2003, then the volume of
claims increased by 10%. Of course it is the
expenditure on Crown Court legal aid which makes
up the vast majority of the increase in legal aid costs.
Just very briefly to complete the picture and come
back to the question, expenditure on Magistrates’
Courts’ legal aid essentially can be discounted in
terms of increases to legal aid expenditure. If you
look at expenditure over the past 12 or 13 years,
expenditure has more or less tracked inflation
throughout that period of time. Many people
attribute that in particular to standard fees, which is
the method of payment for solicitors in Magistrates’
Courts. There has been some increase in volume. I
am surprised there has not been a greater increase in
volume, particularly because of the increased use of
custodial sentences by Magistrates’ Courts, which is
bound to have an upward pressure on the numbers
of those who get legal aid orders, and expenditure on
the average cost per case. To me it is surprising that
Magistrates’ Courts’ costs have not gone up more
than they have but basically they have tracked
inflation. As far as police stations are concerned, the
overall expenditure more or less tracked inflation
until the turn of the century. There was an increase
then, but for the past four years expenditure has
been increasing at the rate of about 5% per annum,
so a little bit above inflation. That is almost certainly
because the number of cases has gone up. Why has
that gone up? Because, apart from anything else,
things like the Government’s Narrowing the Justice
Gap policy specifically wants more people arrested
and processed. More people are being arrested and
processed and therefore almost inevitably there is
going to be a greater number of people wanting a
lawyer at the police station. So in many respects, yes,
the increase there is not that significant. In terms of
expenditure there has been an increase, of about 5%
per annum since 2001 and an increase in volumes of
about 4.4% per annum since then; so expenditure
has gone up but volume has gone up more or less to
match that. The problem, going back to your
question, is that Carter did not really conduct any
research to try to understand in any greater detail
why legal aid costs have been increasing and that is
a fundamental problem. If you do not understand
why they have been increasing and do not
understand the true nature of that increase—
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because, although in overall terms it is quite
significant, the vast majority of that comes from the
Crown Court and quite a large proportion of that
increase is accounted for by a very small number of
cases—if you do not understand why it has been
going up, I do not understand how you can know
whether the proposed solutions are going to solve
the problem. In general terms my view is that the
proposed solution will not solve the problem
because the fundamental causes have not been
understood, let alone been tackled.

Q105 Jeremy Wright: Coming back to the specific
causes for the increase in the budget, from what you
are saying it is pretty clear that the increase comes
about as a result of Crown Court criminal cases
predominantly.
Professor Cape: Predominantly.

Q106 Jeremy Wright: And in relation to those, the
very high cost cases are a significant element. Across
the piece, taking into account VHCC cases as well as
the standard Crown Court criminal cases, have the
costs per case noticeably increased and, if they have,
what might be the explanation for that?
Professor Cape: I am sorry but in a sense this is a
slightly diVerent point. It has actually been diYcult
with Crown Court cases to work out whether and to
what extent the average cost per case has increased,
because the notion of a case has certainly changed
over the period since the beginning of this century.
Cases are paid for in terms of the claims which do
not necessarily relate to the number of cases and
there were changes in that relationship between the
number of cases and the number of claims in the
early part of this century. As a result of that, you do
not have a fixed notion of a claim by which you can
then assess average costs per claim.

Q107 Chairman: What is the diVerence between a
case and a claim?
Professor Cape: There is first of all diYculty in
determining what is a case: is a case one defendant in
relation to one or a number of charges? What
happens if those charges change during the course of
the trial process and also what happens in terms of
whether co-defendants are represented by the same
lawyers or not? You have that kind of problem. A
case may be conceived as being one client being
represented in relation to either one or a number of
charges or indictments in the Crown Court, but
where there have been changes is in whether the
lawyer can only make one claim in respect of that
case or whether they can make a number of claims.
It may sound odd that you could make a number of
claims in respect of the same case, but the rules have
changed both in the Crown Court and indeed in the
Magistrates’ Court and indeed actually in the police
station as to the stage at which you could make a
claim. To give an easier example, in the case of the
police station, in the past if a lawyer went to a police
station for a client on one occasion and that client
then was bailed back to a police station on a future
occasion, but in respect of the same case—so they
were not charged on the first occasion, they had to

go back—in the past the solicitor could make a claim
for the first attendance and a claim for the second
attendance.

Q108 Chairman: Overall, the number of claims
which can arise from each case has tended to go
down rather than up.
Professor Cape: Yes, and unless you can take
account of that, it will appear as though the average
cost per claim will have gone up, but that does not
mean to say that the average cost per case has gone
up. If you are going to make your proposals as to
how you should deal with this, then you need to get
to a very good understanding of that because if you
do not, really all you know is what the overall legal
aid expenditure is but you cannot rely on figures
such as the average cost per claim.

Q109 Jeremy Wright: Following that through, it
would be equally diYcult presumably to make any
kind of assessment as to how eYciently each
individual criminal lawyer was dealing with each
case and whether or not they were making
appropriate economies.
Professor Cape: That is right. One of the things that
I think is a great deficiency is that, as far as I am
aware, no work has ever been done to try to work
out what work a lawyer should do in relation to a
case. Of course, you would have to look at diVerent
kinds of cases; let us say you would have to separate
something like a murder or a rape from something
like a relatively straightforward theft. However, no
work has ever been done to try to gauge or even
quantify what work ought to be done in respect of a
case. It has always really been done on the basis of
what has been claimed in the past and either it has
gone up or it has gone down, without any real
understanding of what the constituent parts of that
claim are and whether they are justified.

Q110 Jeremy Wright: Accepting the scarcity of
research to help you deal with this, Carter obviously
focuses predominantly on the costs of criminal
lawyers, whether or not they are spending the legal
aid budget wisely, and the underlying assumption
appears to be that the increase in expenditure on
criminal legal aid is because criminal lawyers are not
doing this as eYciently as they could.
Professor Cape: Yes.

Q111 Jeremy Wright: What else, in your view, might
explain the increase in the legal aid budget?
Professor Cape: When we carried out the research
for the Legal Services Commission on cost drivers,
we only had a very small research budget and it was
carried out over a very short period of time, so we
were not able to quantify the various influences.
What we were able to show was that a whole raft of
changes were aVecting both the work that the lawyer
had to do and therefore the expenditure. That
depended partly on whether you were looking at
police stations or Crown Court. Just to give a couple
of examples, let us take a relatively recent example in
relation to the police station. The Government, as a
result of the Criminal Justice Act 2003, have moved
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to a situation where rather than the police charging
suspects, this is largely done by a Crown Prosecutor,
who may be located in the police station or may not,
depending on the time of day and things like that. In
the past, the custody oYcer would make an almost
immediate decision about whether someone should
be charged. Now that file has to go to the Crown
Prosecutor. The reason why this was done was to try
to save costs later on in the process; it would reduce
the number of discontinuances because, in the
Government’s words, it would be the right charge
the first time, kind of thing. So it was to save costs
later on which it may well do. The problem, thinking
about the work the lawyer has to do, is that they are
told by the custody oYcer he is going to refer the case
to the Crown Prosecutor, he does not know how
long they are going to take to make their decision
and the CPS have issued guidance which says that
the normal period by which they must make the
decision should be within three hours of the case
being referred to them by the custody oYcer. The
custody oYcer will not necessarily know, so the
defence lawyer is faced with either having to wait
whilst that decision is made, and they do not know
how long that is going to take, or going back to their
oYce, doing other work and then coming back
again. Why do they need to be there at the time of
charge? Partly because of the right to silence
legislation going back to 1994, which says that if a
suspect is silent on being charged, then adverse
inferences can be drawn. That is an example; you
cannot necessarily call it what extra work has to be
done, but what extra time might have to be spent by
the lawyer, either waiting for the Crown Prosecutor
to make that decision or going away and coming
back again. If they do that, that will of course
increase travel time and if you look at police station
legal aid, it is travel and waiting time which are the
elements that have gone up over the past five years.
The part of police station legal aid in respect of
advice has not gone up, or only in line with inflation:
it is travel and waiting. Well there is one very good
example of why it has gone up. It was done to save
costs further down the line, which it may well do, but
the legal aid implications were never thought
through. No legal aid impact test was done, as far as
I know, in respect of the knock-on cost for the legal
aid budget. If you take the Crown Court, just to try
to wrap up the answer to that question, then what
our research showed, although the evidence was
diYcult to get at, was that there was some evidence
that the character of the cases being dealt with by the
Crown Court has increased in seriousness over time.
In other words, less serious cases are now more likely
to stay down in the Magistrates’ Court so that the
cases that the Crown Court is dealing with are more
serious and therefore you would expect more work
to have to be done and therefore that has
implications in terms of costs.

Q112 Jeremy Wright: I suppose the final element is
what part, if any, do court delays play in that?
Certainly Mr Neill and I will testify to the fact that
you can spend quite a long time waiting for your case
to be called on in the Crown Court and that

obviously has a bearing on cost as well. Were you
able to make an assessment of how much that
contributes?
Professor Cape: No, we were not able to make an
assessment of that and I understand that some work
has been done by the DCA on the number of
adjournments rather than waiting time. One of the
problems for us in trying to find out about the eVect
of waiting time is that the information is not now
routinely collected. Prior to contracting, introduced
in 2001, it would have been possible to get at waiting
time to an extent, but the reporting information or
the information that lawyers had to report to the
Legal Services Commission in making their claim
after contracting was considerably less than before
and that kind of information is not now routinely
available. You would have to do a specific research
project to discover the information about waiting
times and whether they have increased or decreased
and, as far as I know, that has not been done.

Q113 Bob Neill: Did your research suggest that
perhaps some of the procedural changes which have
been made to reduce the amount of time and
complexity of issues in front of the jury in criminal
cases has increased the workload that may be
claimed by lawyers under legal aid, for example the
preliminary hearing on their character applications
or written submissions in advance on applications to
have video-link evidence, something of that kind?
Professor Cape: Unfortunately, we were not able to
look at that at the Crown Court stage, partly
because it was a very short research project. The
Legal Services Commission wanted the results
within three months; as is so often the case, they
want the answers before you have even been
commissioned to provide the answers. There is
evidence from other areas that that kind of thing has
an eVect. If I can give an example from a completely
diVerent area, from the police station stage going
into the Magistrates’ Court, sometime in the late
1990s, as a result of what was commonly known as
Narey, the police were expected to make their cases
court-ready because the target at that time was to
reduce the amount of time spent between first
appearance in court and disposal. In order to be able
to meet the targets on that, what that meant was that
the police delayed charging people unless they really
had to, if it was a significant case or bail was denied.
They would bail the person to come back on a future
occasion to give them time to make their file court-
ready. That kind of phenomenon is common
throughout the system and that is why, in my view,
as far as legal aid is concerned, if you are going to
make changes—and one cannot state too much the
fact that what Carter is proposing is a revolution in
terms of legal aid—you should not do that unless
you understand the way in which the system works
so well that you could predict that if you make
that particular change, like files having to be court-
ready, it is going to have that particular kind of
consequence, charging is delayed. That information
is just not there because the work has not been done.
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Q114 Bob Neill: So if we are to get a real grip on the
drivers, particularly on Crown Court defence work
for example, then you would need to do more work
to deal with that.
Professor Cape: That is my view; yes.

Q115 Bob Neill: And I suppose the growth in
disclosure, for example, would be yet another
example of that.
Professor Cape: We have many examples. In terms
of impact on legal aid expenditure, if you go back to
the mid-1990s, you have things like the right to
silence changes, which inevitably meant that the
quality of advice and the amount of advice had to be
greater, disclosure provisions, which originally came
into force as a result of legislation in 1996, have been
developed by the criminal procedural rules which
require defence lawyers to disclose to a much greater
extent than they used to, which inevitably requires
work to be done.

Q116 Bob Neill: Certainly, wearing my own hat, it is
quite common now to find cases where the unused
material is greater than the witness statements and
the exhibits. I wanted to come on to another point
that was made about Crown Court work and that is
the concept which seems to underpin a lot of the
Carter thinking that the mixture of fixed fees plus
front loading is going to incentivise and encourage
more economic disposal of cases. Are there risks
from your assessment of the material that perhaps
run with that? For example, is there any risk of
corner cutting?
Professor Cape: If I may put together both fixed fees
and front loading and deal with front loading first
of all, clearly trying to encourage defence lawyers,
but also actually all players in the system and
particularly the prosecution as well, to prepare early,
the DCA have been going on about this, quite rightly
for years and it is a very, very diYcult problem to
crack. There are all sorts of reasons why early
preparation is not done, not just on the part of the
defence but also on the part of the prosecution. The
problem with front loading in relation to Carter is
that it is apparently only being tackled in relation to
the defence, but defence early preparation is always
going to be reliant on early preparation by the
prosecution. It seems to me that Carter does not
really say anything about that and is not designed to.
However, if you do not have an eVective system of
ensuring early preparation by the prosecution, you
are always going to have problems with early
preparation by the defence. It is not to say it is
wholly dependent on prosecution preparation, but it
is to an extent. As far as fixed fees are concerned,
certainly the stability of expenditure in Magistrates’
Courts’ legal aid has been attributed largely to the
introduction of standard fees in the early 1990s.
Much as I personally dislike that, that is probably
true. One has to be very careful in terms of how you
devise your standard fees and how you construct the
escape clauses if cases go beyond it. I just did a very
quick calculation on Carter in terms of standard fees
that he is proposing for police station work. If it is
okay, just very briefly, in London the proposed fixed

fee for a police station case is £313 and there is what
he calls an escape threshold at 24 hours, so if the
lawyer does more than 24 hours’ advice, then he can
claim per hour on top of that. Therefore, it is an
obvious point in a way, if the lawyer spends one hour
on a case, he gets £313 and therefore £313 an hour.
If he spends 23 hours on a case, which he might
properly have to do if, for example, it is a murder or
a rape or a terrorism case, then, amazingly in a way,
they get paid £13.61 per hour. Then you could play
around with that a bit because if you go slightly over
the threshold, the threshold being 24 hours, the
lawyer thinks that it is nearly 24 hours, perhaps he
will come back with a charge or something like that,
then it works out that the lawyer gets paid £15.80 per
hour, so massive diVerences. The Carter argument,
and this is a more general argument about fixed fees,
is that it is swings and roundabouts and Carter
wants bigger firms of solicitors which can absorb
those kinds of swings and roundabouts. One
problem is that the more you go towards bigger
units, the less you get away from any notion of
professionalism and the more that the firm is going
to be driven by financial consideration and therefore
there is inevitably going to be pressure within that
standard fee to reduce the amount of time that you
are going to spend on that case because that will up
your hourly rate and if there is no shortage of work,
you just go onto the next case.

Q117 Bob Neill: That seemed to be a suggestion that
that has been brought out by some research in
Scotland that there had been a decline in client
contact time and preparation time in favour of
volume. Now Carter says that the safeguard against
that is in eVect peer review that will stop the cutting
of corners, the pressure to plead or not, interviewing
the third potential defence witness, something like
that. Is that really an eVective safeguard?
Professor Cape: No, it is not, not in my view or
rather I should say we do not know. I have been
heavily involved in peer review from the beginning,
working with Professor Avrom Sherr who has been
developing it for the Legal Services Commission. I
can deal with it in one sense very briefly. There has
been no research done on whether peer review
works. The Legal Services Commission has adopted
it as its major quality assurance mechanism. I believe
that is right, but we do not know whether it is a
robust enough mechanism to deal with the kinds of
problems which I have identified. I was in e-mail
contact with a leading criminal defence lawyer only
this morning—and you would know his name if I
said it, but that would not be fair to him—and he
said that his biggest concern is that he believes peer
review, and he has been heavily involved as well, is
not robust enough to deal with those kind of quality
issues brought up by that kind of proposal.

Q118 Bob Neill: The final topic I have is very high
cost cases, a separate thing, but we can take it pretty
straightforwardly perhaps. Carter is proposing caps
for very high cost cases, actually below the current
level, so it is a cut in total expenditure. Is there a
danger that putting caps on is actually going to
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prejudice the position of the defendant, the fairness
of the trial. If you have the misfortune to be a
defendant in a very high cost case you are suddenly
told the money has run out in terms of preparation
of your defence. How do we cope with that?
Professor Cape: Inevitably there is a danger. I have
to say that we were not able, in the time we had
available for our research, to get at the issue of very
high cost cases and, as far as I am aware again, little
or no research has been done on them. One of the
things, and this is a suggestion, is that the cost of the
defence costs in very high cost cases in part, and it is
not to say that there are no solicitors out there
packing their bills or anything like that, but one of
the factors in terms of determining the defence costs,
is going to be the way in which the prosecution
determine what kind of case they are going to make
of it: how many charges there are going to be,
whether it should be conspiracy, et cetera. It could
be a very sanitary exercise to have a pilot project
where the prosecution, in formulating the way in
which they are going to approach this particular area
of criminality, should—I do not even know whether
they have to consider their own costs—be asked to
do is to consider the way in which they construct that
prosecution case, put together the charges, what
charges there are, et cetera, by reference to what the
cost to other stakeholders would be, not just the
legal aid budget but also maybe the court as well.

Q119 Chairman: I am going to call Dr Whitehead,
but I must just warn both members and witnesses
that we have a certain time constraint and we have
a number of civil law issues that we want to put to
Professor Masson.
Professor Cape: And I have been quite rightly
warned very strongly not to take up the time of my
friend to my left here.

Q120 Dr Whitehead: Under Carter we are due to go
to best value competition to replace the transitional
remuneration model of fixed fees. There has been
some suggestion that best value might better have
been piloted. Why, in your view, has that not been
piloted and is it your view that we are possibly
moving to a system in this particular field which
could actually prove quite inappropriate for what is
entailed, whilst not having been piloted to find out
whether that is so or not?
Professor Cape: I would have to say, it is justified to
use very strong language in relation to this and it
seems to me that what Carter proposals constitute is
a revolution in legal aid and not to pilot them verges
on the reckless. In fact, it is reckless. When the Legal
Aid Board as was, the predecessor to the Legal
Services Commission, was planning to introduce
contracting which was then introduced in 2001, they
piloted contracting in a number of areas around the
country for a period of two or three years and they
employed researchers, of which I was one, first of all
to advise them on how the pilot contract should be
structured and secondly then to research the
implementation of contracting in those pilot areas.
As a result of the work that we did, we were able to
make recommendations, when contracting was

rolled out nationally, about how it should be
structured. Most of our ideas were taken on board
by the Legal Aid Board at that time and I have to say
that contracting at the time was regarded as the
biggest change to legal aid that had taken place since
the inception of criminal legal aid, but actually its
introduction was relatively smooth in 2001. I am not
trying to seek credit for that, but I am trying to say
that there was a good model of how you make large-
scale changes like this. To implement Carter’s
proposals without that kind of piloting is reckless
because, apart from anything else, the changes that
it makes will be irreversible. If it results in large-scale
damage to the legal aid profession, there is no
coming back from that other than over a lengthy
period of time. You would have lost all of your older
legal aid lawyers who will get out and it has to be said
that many of them are getting out as quickly as
possible now; they all want to become judges
because that is a much more secure future for them.
I know many people at partner level who, over the
past couple of years, have been doing that and you
will not have a younger profession.

Q121 Dr Whitehead: There was a proposal in 2005 to
go ahead with a scheme in London for competitive
criminal tendering, which could be misread to
suggest that criminals are tendering for funds for
their activities. That was abandoned in order to wait
for Carter and yet Carter then came up with the idea
that this should not have been tried in the first place.
Were there ever proposals, post-Carter, to reinstate
this?
Professor Cape: Not as far as I am aware. They were
consulted upon, there was a lot of discussion because
many of the profession were very concerned about it,
but, from memory, there was a large number of
consultative meetings with the profession in London
about the introduction of this and then, as far as I
know, as soon as Carter was announced, that was
the end of that and all was going to depend on
Carter. It just seems crazy to proceed without a
proper piloting of something which has such
potential for destruction of the legal aid profession.
Chairman: I am going to leave to one side the issue
of police stations for a moment just to make sure
that we cover some of Professor Masson’s area.

Q122 Julie Morgan: I am going to cover legal aid
remuneration in child care proceedings. I wonder
Professor Masson whether you believe that Lord
Carter’s proposals for a graduated fee scheme for
solicitors during childcare work are either necessary
or sensible, especially in view of the review done by
the DCA and the DfES?
Professor Masson: The real diYculty in relation to
public childcare proceedings is that the Legal
Services Commission and Lord Carter know much,
much less about this system than they know about
the criminal system. Lord Carter did a lot less work.
He did not even speak to the Family Justice Council
and considering the Family Justice Council is
supposed to be a key stakeholder and helping liaison
with diVerent organisations on issues around
proceedings, it was a great shame that he only sent
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questions rather than came to speak to the Family
Justice Council and the questions suggested that he
had a very limited understanding of the system. I
have to say that goes too for the childcare
proceedings review that the DCA commissioned
prior to Carter out of A Fairer Deal for Legal Aid.
They really did not understand how care
proceedings operated. They did not understand the
sort of proceedings that there were. They had no idea
how much they cost. Although they identified this in
some of the paperwork, they did not really
understand suYciently how making change to one of
the four key players in the system, the four key
players being the Legal Services Commission, the
Court Service, CAFCASS and local authorities,
impacts on all the other players. We could cut the
legal aid budget but actually if we increase
government spending disproportionately in the
other three areas, we have not achieved anything and
we particularly have not achieved anything for
children because these proceedings are not about an
income for lawyers or making the courts work more
eYciently; these proceedings are actually about
getting some very greatly needed help for children
and families and that is all not really considered. The
original Lord Carter’s suggestion for a graduated fee
scheme which seems to have been abandoned was
based on the Protocol for Judicial Case management
in Public Law Children Act cases. Now, there seems
to be a touching faith that the protocol actually
operates. The protocol does not operate in the form
that is stated in the protocol documents in very many
courts. Protocol documents are not prepared,
protocol meetings do not happen according to the
framework. The labels are given to various other
meetings and various other hearings, but the number
of hearings is very much larger than appears from
the protocol. What is more, out of the review of the
protocol by the judicial group, there is an intention,
not yet clarified, to recast the protocol to make it
more flexible. If you have a structure against which
you pay graduated fees and then you change that
structure to make it more flexible, even if it were
operating, it would be hard to know how the
graduated fees should be changed according to that
greater flexibility. Added to that, or on top of that,
I would reiterate the things Professor Cape has said
about lack of knowledge in the Legal Services
Commission about care proceedings’ costs. The
work done for the Care Proceedings Review is all
about average certificate costs. The Legal Services
Commission cannot say how much a case costs
and in any case there may be between two and
14 certificates; there could even be more than 14
certificates. We decided we had to limit the amount
of data we collected in the work I am doing at the
moment, so we are limiting the data to that sort of
size in what we are collecting. If you do an average,
if you have three children in a case, a three child case
probably costs more than a one child case, but we do
not know that. A three child case will have three
certificates for children, so the costs of lawyering for
the children, which will generally be done by one
lawyer, will be divided by three. If there were only
one child in that case, there would only be one

certificate and the average price of the certificate
would rise. It seems to me the Legal Services
Commission cannot make any sensible proposals
about how these proceedings should be remunerated
unless it understands the diVerences according to
who the parties are. The work required in lawyering
a child is very diVerent from the work required for
lawyering a parent and the work required for
lawyering a mother, who really wants to get the child
back, is very diVerent from the work required to
lawyer the father who happens to have parental
responsibility and is a party, but who does not have
any interest in the outcome of the case and perhaps
pays very little part.

Q123 Julie Morgan: Are you saying that there is no
knowledge of this complexity by Carter’s review?
Professor Masson: There is no acknowledgement of
that in Carter’s review and the data which is
necessary to make those assessments, for example to
average certificates for children or to average
certificates for parents, simply does not exist. The
Legal Services Commission is unable to tie the
certificates in a case together to create a total case
cost.

Q124 Chairman: Could they not commission some
research using existing data which would have given
that information?
Professor Masson: I have just been commissioned by
the DCA and the DfES to do the work profiling care
proceedings and as an add-on to that, but not
because of any request by the Legal Services
Commission, I have been asked to collect certificate
numbers in order, for a sub-sample of my cases, to
be able to link certificates together and get total costs
and also be able to relate that to what the cases are
like. Actually, we are only able to do that for a sub-
sample of our cases because there is no requirement,
if cases remain in the family proceedings court,
for certificates to be filed. So we cannot collect
certificate numbers from the court files because they
do not exist in the court files. We are only going to
be able to do that for a small number of the FPC
cases and probably the majority of the cases in the
County Court.

Q125 Julie Morgan: You have warned that poor
representation could increase the costs of all the
other parties? Would Lord Carter’s proposals
contribute to this risk?
Professor Masson: The key risk resulting out of Lord
Carter is that people will pull out of this work. At the
moment, children are expected to be represented by
people who are members of the Law Society
children’s panel. A lot of parents now are also
represented by panel members and these are
specialist lawyers who have undergone additional
training, who really understand this system. The
system works best when everybody is represented by
panel solicitors. Lord Carter eVectively recommends
the abolition of the panel. Lawyers will not get an
additional payment for being this type of specialist
lawyer, so there is no reason for people to be
attracted into this work. The existing panel members
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are an ageing population. They will leave, retire and
not be replaced and, increasingly, we will have all the
parties represented by non-specialist solicitors, who
will move away from the negotiation and identifying
what are the real issues and focusing on the real
issues much more into litigation and fighting the
cases. I would expect there to be more contested final
hearings, more delays when people do not ask at the
right time for expert assessments of their clients so
the cases will take longer. When I did some work for
the Legal Services Commission which was just a
literature review on why these cases were costing
more, increased length was a key factor and was
identified in a lot of the literature as a key factor in
why these cases cost more. So if you want the cases
to be quicker and more focused, you need to have
them handled by specialists. Cases that are handled
by non-specialists will take longer, they will take
longer in the courts, children will be older before
there are decisions. If children are above certain ages
before decisions are made, it is very much more
diYcult to find permanent homes for them and they
are more likely to remain in the care system with all
the knock-on consequences for their lives of that.

Q126 Julie Morgan: Moving on to the use of expert
evidence. What sort of contribution does that make
to the legal aid budget and is the cost of expert
witnesses growing?
Professor Masson: According to the research that
the Legal Services Commission produced for the
Care Proceedings Review disbursements, a lot of
which would be experts’ reports, account for about
13% of the budget in care cases and that is slightly up
from the figures five years previously when it was
said to be 11%. I have to say I do not hold great store
by the data they have. Some assessments are
very expensive. Over the years the Legal Services
Commission has tried various diVerent mechanisms
to try to reduce the use of assessments, particularly
high cost assessments, and ensure that as small a
proportion as possible falls on the Legal Services
Commission budget. They would like a lot of these
assessments to be done by the local authority
beforehand or during the proceedings and their view
is that work which should be done by the local
authority gets pushed on to independent, legally
aided or funded through the Legal Services
Commission experts. There is a real diYcultly
with that. Those proceedings are about a conflict
between the family and the local authority, so
understandably parents are not necessarily very
happy about the idea that they will be assessed by
one of the parties to the proceedings. The courts
recognise that. There is a huge problem about the
availability of suYciently well qualified social
workers to do assessments in house, so it often is
commissioned outside and that leads to very high
costs. There is a proposal from the Chief Medical
OYcer for some forms of assessment, particularly
the medical assessments to be done within the
National Health Service, but the Chief Medical
OYcer is very clear in the proposals that additional
money will have to come for that and he is looking
for money from somewhere, possibly from the Legal

Services Commission. It is not a solution. What the
Legal Services Commission has done and this has an
impact on the lawyering costs is that it requires much
more information about what an assessment is going
to do before it is prepared to fund it. They want
detailed breakdowns of the costs, and the sorts of
things that are being provided by the costs and that
is expected to be provided to the court before the
court decides whether an assessment should be
allowed. They also say in their guidance notes that
these matters should not be negotiated between the
lawyers—the apportionment between the diVerent
parties and the local authority should not be
negotiated by the parties—but that should be a
matter for the court. In practice, and this is
an indication of how little the Legal Services
Commission understands about how the court
process operates, the general practice in all aspects
within the proceedings is for the parties to negotiate
and a proposal to be put before the court which the
court will agree. So the notion that the court
suddenly decides that the local authority pays a
quarter or it pays a fifth or it pays a third does not
really fit in with current practice. Again, if we go
back to the taxpayer, it is all taxpayers’ money. It
does not make any diVerence to the taxpayer
whether the £10,000 assessment is paid £2,500 by the
local authority and £7,500 by the Legal Services
Commission or it is all paid by the local authority or
all by the Legal Services Commission. What does
matter is if that assessment is not done and this child
stays in the care system or the child goes home and
is re-abused; that is a cost that falls on the child and
it falls back onto the state again and onto the
taxpayer.

Q127 Julie Morgan: Has the Carter review
addressed any of these?
Professor Masson: Not at all; no.

Q128 Mrs James: Professor Masson you have
already talked about the diYculties in calculating
the fee levels for child care proceedings. Do you
think the new proposals that they are making now—
they have suspended one set of proposals and a new
set of proposals is in the pipeline—those new fee
levels, will be published in time for the introduction
of the graduated fee scheme in October 2007?
Professor Masson: Not realistically, because they
were in the same position when they produced
figures in Carter and after Carter as they are now;
they have no more research information. We will
expect to collect our data by the end of June and then
we have to get information from the Legal Services
Commission to tally other certificates with the bills.
The Legal Services Commission has agreed to
provide that information for us, but they are not
funding us, so they do not necessarily have a
particular interest in doing that very quickly for us.

Q129 David Howarth: May I just ask you to
comment on the proposals in Carter about what
happens in police stations, where it appears that
what is being suggested is that the system of fully
qualified duty solicitors providing initial advice
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should be abolished and replaced by a system which
combines a call centre, telephone advice, doing a
kind of triage job and then people in the police
station oVering advice who would not necessarily be
fully qualified, which has been described as a de-
skilling process. Can you just comment on that and
on the consequences of those changes for those
accused in a police station?
Professor Cape: I went back and had a look at his
recommendations that advice at the police station
need not necessarily be given by a solicitor but by an
accredited representative or even a probationary
representative, even in duty solicitor cases, and the
justification appeared to be that that would enable
the new system to work in terms of new payment
methodology but he did not refer at all to whether he
had even considered the quality implications of that.
I was involved from the very outset with the
development of the accreditation scheme, which was
introduced really as a result of what was a scandal,
which was that defence lawyers were using
completely unqualified people to advise at the police
station. It was actually a very good example of the
Law Society and the Legal Aid Board, as was,
working together in a very constructive way to
develop a scheme which, in many respects, has been
quite successful and the research that was done on
accreditation in the late 1990s by Professor Lee
Bridges did show that it had led to some
improvements in quality. There are two problems
very briefly. One is that that is the only work that is
being done on the quality of work carried out by
accredited representatives; in fact there has been no
work really done on the quality of work done by
defence lawyers now for more than a decade and
therefore it is diYcult to know whether the work that
may be done by an accredited or even a probationary
representative, that is someone who has not even

Witnesses: Rt Hon Sir Anthony Clarke, Master of the Rolls, Rt Hon Sir Mark Potter, President of the Family
Division and Rt Hon Lord Justice Thomas, former Senior Presiding Judge, gave evidence.

Q131 Chairman: Sir Anthony, Sir Mark, Lord Justice
Thomas, welcome. As ever, we are always very glad
to have judges in front of the Committee and we have,
as you know, worked out an understanding of
protocols to make it reasonable and feasible to
conduct these kinds of exchanges. We are very glad to
have your presence on such an important matter as
this. You have very kindly provided us with some
memoranda, one from each of you, and it would take
too long to go through those directly but they are of
considerable value to us; the members have seen them
and we shall be able to incorporate material from
them, some of which may crop up again as you
answer questions. We appreciate that very much. I
wonder whether I could just start by asking a question
which does give you the opportunity to refer more
generally to some of those issues. The Judicial
Executive Board has expressed concerns about the
potential impact of the Carter reforms on the local
availability of quality legal advice and produced this
phrase about a “scraping of civil legal aid to the
bone”. Is that a sound judgment?

passed the accreditation scheme, would be an
appropriate quality. At the moment with a duty
solicitor case the Legal Services Commission
requires that first advice must be provided by a
solicitor who can then decide to hand the case on to
a representative, if they feel it is an appropriate one.
That would go and that clearly has to be of concern
because, although it is true that many duty solicitor
cases are relatively minor, it might be an excess
alcohol case where the person has never been in
trouble before and they do not have a lawyer and ask
for the duty solicitor, actually quite a few murders fit
into that same kind of profile in the sense that the
murder suspect may never have been in trouble
before. Equally, many of them do go and ask for
a duty solicitor and we do not know anything
really now about the quality of probationary
representatives in particular. Although of course
they would not be able to take any indictable-only
cases, nevertheless it would represent a decline in
quality. Going back to the peer review point, it
would be very diYcult for peer review, as it is
currently constructed, to pick up on that and to
make a determination about whether that is an
appropriate thing to have done. One reason is that
peer review is done on the basis of solicitors’ files.
The files do not necessary make it clear who the
adviser is in terms of whether they are a solicitor or
a representative and therefore they would not
necessarily know that the advice had been given by
an accredited representative.

Q130 Chairman: Surely they should.
Professor Cape: I have been heavily involved in peer
review, and they do not.
Chairman: Thank you very much Professor Masson
and Professor Cape for your help; we very much
appreciate it.

Sir Anthony Clarke: It is perceived as a serious risk.
There are some aspects of the Carter proposals
which do rather worry us and in summary they are
really these. They stem from the concern that all civil
judges have that it is very important to maintain the
level of access to justice, especially for the most
disadvantaged members of the community who
cannot really represent themselves and, unless they
have publicly funded legal assistance, they are stuck.
At the moment there are quite a number specialist
practitioners, civil legal aid practitioners, who
provide specialist legal services, for example in the
mental health field or in housing, and it is very
important that when these proposals are taken
forward these specialists should not be lost to the
publicly funded community as it were. One of
Carter’s proposals is to introduce something which
is called a CLAC, which is a community legal aid
centre. He has another proposal which is called a
CLAN, which is a community legal aid network.
The diVerence between a CLAC and a CLAN is that
he has this idea of centres being developed which will
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be essentially a franchise where solicitors will be in
one place, and one can see the force of that, provided
that care is taken to ensure that in any such CLAC
or franchise or firm there is suYcient specialist
knowledge and experience. It is quite wrong to think
that you can simply put up your flag as a solicitor
and say you do civil work, but actually it is much
more complicated than that. If you are an expert in
housing, you may know nothing about mental
health and it is no use having just a generalist and
then being expected to answer any kind of coherent
question on mental health. Anybody who has sat in
the Court of Appeal knows that and we have the
assistance of counsel. That is one area we are very
concerned about. I do not know about scraping to
the bone—we shall obviously have to wait and see—
but the key features are to ensure that there is
suYcient availability of solicitors and that involves
making sure that they are paid a reasonable amount.
I have nothing to say about the actual numbers,
that is nothing to do with me at all, but it is
obviously very important that these new contractual
arrangements do provide reasonable remuneration
whatever numbers are arrived at. There have been
problems in the past with civil practitioners giving
up publicly funded work for economic reasons and it
is obviously very undesirable that that should occur.
Perhaps I could add one other thing which does
concern us a lot which I referred to in my note. We
quite understand that these reforms have been led by
the problems with criminal legal aid—the famous
black hole in the DCA funds—we quite understand
that something has to be done about that and there
are all kinds of proposals which John Thomas will
no doubt speak to, but these may give rise to quite a
radical shake-up of firms. Maybe they are designed
to do that, but at present some firms do crime, civil
and indeed family. If the result of this shake-up were
that some of those existing firms might go out of
business, one does have to ask what is going to
happen to the people in those firms who are
presently doing civil and perhaps also family. That
is another worry. One proposal that the Civil Justice
Council has made is that before the civil proposals
are put into force, some monitoring should be
carried out of the impact of the criminal reforms so
one can see what impact the criminal reforms, when
they have been working for a bit, have on the overall
situation. Where we would counsel against rushing
headlong into introducing the civil aspects of this, it
is really the criminal parts of it which have caused
this problem and it is obviously something which
should be put into operation. We do all urge some
caution and we rather suspect that Lord Carter did
not really carry out any research into this; he
obviously could not carry out much research since of
course it has not happened. I do know the CJC
suggested a delay of three years; well that is probably
rather a lot but some consideration seems to us to be
desirable.

Q132 Chairman: Is that the civil judiciary telling the
criminal side to go first while you wait and see what
happens?

Sir Anthony Clarke: Yes, but for what, to my mind,
is a sensible and reasonable reason.

Q133 Chairman: If you are putting yourself in the
shoes of a minister, which it is very unfair to ask
judges to do, is there not a sense in which the entire
profession and the judiciary, looking at the sorts of
issues you mentioned, must give ministers the feeling
that whatever they try to do to contain costs, there
are very compelling reasons against them. There is
no way they can move.
Sir Anthony Clarke: We would not support that
approach. Of course there are some particular
aspects of these proposals which we very much
support. For example, there is some very good
material in the Carter review encouraging non-
litigious methods or approaches, trying to keep
people out of the courts. There are all kinds of ADR
schemes about these days and ombudsmen of every
kind which do keep people out of the courts at no
cost to anybody really except possibly their service
provider; so there are areas. Indeed another part of
my paper relates to the idea of the developments and
research into something called a SLAS or a CLAF
which you may have seen, which again is very
promising and which we know the DCA is interested
in. I would not like to give the Committee the idea
that we are against all these proposals: we are just
anxious that they should go forward in a measured
way so that we can see that the key thing, which in
civil is access to justice, is not imperilled.

Q134 Chairman: Are you worried that you will get
more unrepresented litigants?
Sir Anthony Clarke: We have quite a lot of them
already.

Q135 Chairman: Are the numbers increasing?
Sir Anthony Clarke: Well they certainly have
increased. Again, you will see in the passage in my
paper entitled “History”, which describes the way in
which legal aid has been reduced radically from civil
over the years, that the trouble is that civil is rather
the poor relation really. I reckon that governments,
not just this Government, are interested 85% in
crime, about 12.5% or 13% in family, leaving poor
old civil coming on behind and we can see that in
what has happened over the years. Actually people
with problems which give rise to civil dispute,
especially in the mental health and housing fields,
are extremely worthy of assistance and indeed may
come from the very same families who find
themselves before the criminal courts, so we are
worried. In answer to your particular question, since
that happened over the years there has been a big
increase in litigants in person and it is very diYcult
for them. I wonder how many of us indeed could
aVord legal assistance, but that is another question.

Q136 Chairman: And is peer review a potentially
robust mechanism to deal with any risk of drop in
quality?
Sir Anthony Clarke: I think so myself; I do not know
what John thinks.
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Lord Justice Thomas: Advocacy, it is a much more
diYcult topic to assess. As Professor Cape said, one
of the problems of peer review is that it is fine for
looking at paper, but if you try to use peer review in
court, it is extremely expensive because someone
actually has to go and watch an advocate or watch
someone at a police station. As you know,
sometimes hours can pass and an advocate might
have very little to do. So looking at quality, which is
very, very important to us as judges, we have tried to
look at a system where people provide evidence of
their competency, because that, as a system for
quality review, is probably very much better as a
means of ensuring, particularly if you go for
competitive tendering, that you get people of
suYcient quality to do the cases that come before the
courts. Quality is one of our real concerns.

Q137 Keith Vaz: Do you think there is a role for the
judiciary in picking up on advocates, solicitors, who
do not meet the quality mark? Do you think that the
judges themselves should report them to their
regulatory bodies?
Lord Justice Thomas: As you can see from my
report, I have chaired a committee which looked at
a new framework for quality and we are very happy
to say that we have reached a framework we can put
to the profession. The essence of this system is that
the quality will rest in the hands of the profession
and the new professional standards board who will
delegate to firms and to sets of chambers the
monitoring of quality: for a particular level of case
you have to demonstrate that you are of suYcient
quality to do it. One of the suggestions made is that
evidence will be required by those who assess the
quality and of that evidence, people will be able to
put forward, as they do for example for silk,
statements from judges as to the quality. We are
looking at it more from a point of view of trying to
make certain that the standards of quality that
you get—and the CPS has a system that is not
dissimilar—will produce quality rather than judges
being placed in an invidious job, which is not really
their own, of policing this. Carter took the view, with
which we agree, that it really is the profession’s job
to monitor quality. However, we wish to help them
and help them in setting up the scheme and we
should have a continuing involvement in the overall
operation of the scheme and also in providing an
evidence base for the operation of the scheme.
Obviously if some advocate behaves grossly
improperly, it has always been the case that the
judges have reported them to the relevant
standards board.
Sir Anthony Clarke: That was really what I was
going to say. It is not really practical to require
judges to have a tick-the-box thing for every
advocate who comes before him, to say four out
of 10 for cross-examination, one out of 10 for
examination-in-chief. However, the judges have
always had the role that John just referred to,
namely that if you have an advocate, or a solicitor
for that matter, who has behaved in some way which
the judge thinks merits reporting to the regulatory

authority, whether the Bar or a solicitor or indeed an
expert, then the judge has always been able to do
that.

Q138 Keith Vaz: I am sure you have seen the lecture
given by Lord Justice Wall in CardiV where he says
that from the President of the Family Division
downwards, the response has been clear, well
informed, powerful and unanimous. There is
unanimity amongst the profession and the judiciary
that the implementation of Lord Carter’s proposals
would have a devastating eVect on the practice of
family law. That is pretty strong stuV from a senior
judge. I assume you agree with him.
Sir Mark Potter: I agree with almost everything he
said, but there is one respect in which I should like
to make my position clear and, if I may, by way of
a correction to a question put by Julie Morgan,
make this point clear. So far as Carter’s report is
concerned, if it is carefully read, I as part of the
judicial input into it, have very little quarrel with it,
but the real point is that the proposals in Legal Aid:
a sustainable future are a betrayal of Carter, they are
not consistent with Carter. Carter, who’s wife is a
highly respected chair in the Family Proceedings
Court at Wells Street, knows a good deal about
family law proceedings; I have no doubt over the
breakfast table, if not as a result of formal evidence.
He was quite clear when speaking to us and he makes
clear in his report that he was approving a system of
graduated fees because of his recognition that,
particularly in public law proceedings, there is a
large number of tasks, there is a large number of
imponderables, there may be a large number of
hearings rather than a small number of hearings and,
in particular in the case of children’s solicitors, if
they are acting properly, they will be required to do
a great deal of work which does not appear in the
protocol. The courts are peculiarly dependent
upon these expert children’s solicitors for case
management. The judge can say what is going to
happen, but when he says there must be experts’
reports, what he does is to rely on children’s
solicitors to get in touch with the experts to draft the
joint letter and keep things moving, to keep the local
authority up to the mark, to spend often many hours
of time in managing and moving the case forward. It
is these solicitors, these specialist solicitors, who are
the people who are going to fall out as a result of the
proposals in Legal Aid: a sustainable future, which
does not provide for what are technically known as
graduated fees. Graduated fees are fees which have
a basic fee but allow you to move up, whether by an
hourly scale or by some other increment, according
to the extra work that you have to do. It is a series of
extremely crudely averaged fixed fees which says
that for step one in the protocol, whether you act for
father, mother or child, you will get X pounds and
so on. The whole thing has to be radically revised.

Q139 Keith Vaz: Let me get this right. The original
proposals were okay as far as you are concerned, the
principles are okay. It is implementation that is
going to have the devastating eVect on family law. Is
that right?



3622361002 Page Type [E] 23-04-07 19:09:31 Pag Table: COENEW PPSysB Unit: PAG1

Ev 28 Constitutional Affairs Committee: Evidence

23 January 2007 Rt Hon Sir Anthony Clarke, Rt Hon Sir Mark Potter and Rt Hon Lord Justice Thomas

Sir Mark Potter: Yes; it is.

Q140 Keith Vaz: If we pause there for a moment, you
are three of the most senior judges, have you told the
Lord Chancellor of your concerns?
Sir Mark Potter: Yes.

Q141 Keith Vaz: Collectively? Individually? Have
you told him that this is what is going to happen if
these proposals are brought in?
Sir Mark Potter: I have oYcially endorsed the
principles, because I am the chairman and presented
the findings of the Family Justice Council which
were pretty strong in general terms on the eVect on
the family justice system. It was covered by a letter,
which may or may not be on the website but
certainly was not confidential, in which I set out
again a number of my own personal observations in
relation to it. I may say that they are pretty well
summarised in my opening statement, which I
regard as far too long to be read.

Q142 Keith Vaz: Do you feel a degree of betrayal
here? There you were, appointed as the President of
the Family Division, you came before this
Committee, you talked about the vision of what you
wanted to set forward as far as family law was
concerned and what has happened?
Sir Mark Potter: May I first of all be absolutely
careful about the word “betrayal”? I simply mean
that Legal Aid: a sustainable future is inconsistent
with and almost as though Carter had not been read.
I have little doubt as to what the reason was. Legal
Aid: a sustainable future came out at precisely the
same time as the Carter report, but the numbers in it
and the structure and form of it must have been the
product of months and months of work already
underway at the Legal Services Commission. Quite
plainly their work came out, it was made to look as
though it was a marriage with Carter, but it was not
a marriage at all.

Q143 Keith Vaz: What you are telling us is that it was
all a bit of a mess.
Sir Mark Potter: Certainly.

Q144 Keith Vaz: Instead of a clear and coherent and
consistent policy which can be signed up to by the
professions and by the judiciary, what is being
proposed is totally unacceptable. Sir Anthony, have
you, as Master of the Rolls, expressed your concerns
personally to the Lord Chancellor, who of course
has the final say on these proposals?
Sir Anthony Clarke: I have not personally expressed
the concerns in relation to family because they are
essentially a matter for Mark.

Q145 Keith Vaz: No; generally.
Sir Anthony Clarke: So far I have written to the Lord
Chancellor in relation to civil, but in a much more
moderate way really, because I think the problem is
rather diVerent with civil. The problems are really
more along the lines I indicated earlier and the
judiciary has not, so far at least, entered into the
nitty-gritty of the fee structures and the precise fees

and so on. It has regarded that as essentially a matter
for the profession and I feel sure the two parts of the
legal profession are paddling their own canoe in
relation to that.

Q146 Keith Vaz: Have you had a response? You
have voiced concerns, but have you had a response?
Sir Anthony Clarke: Yes. I wrote to the Lord
Chancellor in November last year urging caution in
relation to the implementation of the Carter
proposal in relation to civil, much along the lines
that I indicated earlier and that in fact did bear
some fruit.

Q147 Keith Vaz: And what was his reply?
Sir Anthony Clarke: That did in fact bear some fruit
because originally it was proposed that almost all the
Carter proposals would be implemented in April,
but in fact, while some of the contracts are going to
be implemented in April as I understand it, the fee
structure is postponed at least until October.

Q148 Keith Vaz: Is that a reasonable timeframe?
You were talking about a delay. Should it be delayed
beyond that?
Sir Anthony Clarke: To my mind, it should be
delayed beyond that, partly for the reason that I
indicated earlier, recognising that the criminal
changes are going to be implemented at some time
like that, though precisely when I am not quite sure,
in order to make sure that we go forward in a
measured way, having regard to the impact that will
have had on the profession. I would not like to leave
you with the idea that it is all conflict, because
actually there has been a great deal of a discussion
on the civil side anyway between the Civil Justice
Council, which is a statutory body and I see that you
have one of their papers—

Q149 Keith Vaz: Do you think that there ought to be
a delay? Do you agree with the Master of the Rolls?
Sir Mark Potter: Could I first of all add that I have
every reason to think that most of the detailed
criticisms I have made have been taken on board and
the Lord Chancellor has essentially required the
Department and the Legal Services Commission to
take a radical re-look at the matter to see how,
within the overall envelope which will remain
constant, the money should be distributed. Of
course what emerges remains to be seen and whether
it will satisfy the profession in terms of numbers
remains to be seen and that is not a matter for me.
Before dealing with your question may I also sound
one other word of warning? The cost drivers which
I have identified in my opening statement remain.
They are amenable to some alleviation in individual
cases by better case management and I have put in
train a number of judicial initiatives designed to
achieve that. What there appears to be no realistic
recognition of or allowance for is the fact that public
law care work, which is, at it were, the equivalent of
the very high cost criminal cases on the legal side, is
increasing exponentially. In Birmingham this year it
has been as high as 20%. In local pockets in
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Lancashire it has been even higher and nationally,
although no statistics are readily available, the fear
is that the increase is between 5% and 10%.

Q150 Chairman: Is this a consequence of more
children being taken into care or more contesting of
children being taken into care?
Sir Mark Potter: I have given you the figures for
commencement of care proceedings, so it is more
care proceedings being started and this is basically
because of the increase in the influence of alcohol
and drugs and inadequate parenting and, in some
areas, particularly in Birmingham, increased
budgets being arranged for the local authorities who
are getting round to cases that they might otherwise
not have got round to. It has to be observed that
there is a problem among an increasing number of
immigrant communities where all kinds of problems
present themselves against a diVerent cultural
background and require resolution in a way which is
testing local authorities to the full. Certainly so far
as costs of proceedings are concerned, one can give
a simple statistic that if an interpreter is required in
a public or care hearing you can do anything
between a third and double the length of a hearing,
but it goes back much more subtly and broadly right
across the system. Coming to the question of delay,
as I understand it—

Q151 Keith Vaz: Sir Anthony wanted to delay it
beyond October, what sort of timescale do you have?
Sir Mark Potter: I would like to see it delayed to
April of 2008, but the only reason I would wish to see
delay is the general hope that solicitors will be able to
absorb the matters, adjust and carry on in business. I
have no doubt that if they have been put to the sword
and if they are put to the sword of April 2007, of the
sort of requirements that are there in Legal Aid: a
sustainable future, a lot of them will just say “No
longer”.

Q152 Keith Vaz: Could you comment on the
proposal to abolish the 15% uplift for Law Society
Children Panels?
Sir Mark Potter: That is absolutely regrettable. One
of the ways in which quality has been maintained is
by the provision of that uplift for these expert
solicitors and, as Professor Masson said, it is by their
expertise that matters are dealt with in a more
conciliatory fashion and earlier settlements are
reached. I would add that the position is that the
family justice system depends upon a broad sweep of
solicitors, and counsel too for that matter, but
mainly solicitors, who as a matter of idealism and
habit are in this business. They are not in it for any
substantial rewards of the kind that one sees in other
fields. If these people leave, their replacements are
not there among the young, who would see better
rewards elsewhere.

Q153 Keith Vaz: Lord Justice Thomas, what do you
perceive to be the main cost drivers in the criminal
legal aid spending in the Crown Court?
Lord Justice Thomas: I set them out in the statement
at paragraph five.

Q154 Keith Vaz: Could you paraphrase it?
Lord Justice Thomas: Legislative complexity and
too much legislation. That is something for you to
do something about, it is not something I can do
anything about. The second thing is the fact that our
procedure in the Magistrates Courts have become
too complicated and too slow and we are as judges
and working closely with those other people
interested in the system, trying to do something
about it under the acronym of CJSSS. The pilots
that we have run so far have been very successful and
we hope that in the Magistrates’ Courts, where it has
been most marked, we can do something about it.
There is also still quite a lot to do to make certain
people understand and comply strictly with the
criminal procedural rules that have been introduced
and also with orders made by the court; there is still
a lack of compliance there on all sides. Those are the
three main points I put forward.

Q155 Keith Vaz: Do you believe that the
recommendations in the Carter report will deal with
these cost drivers?
Lord Justice Thomas: Yes. What one has to be very
careful about is that you set a fee structure that
actually does concentrate people’s minds on earlier
proper preparation and eYcient advocacy in trial
and does not provide perverse incentives. One of the
things that is good about the Carter report is that on
the bread-and-butter work you get a standard fee
and therefore that encourages people to get on with
it and get on with it early. All I hope is that in the
Crown Court, where you will get a proportion of the
fee if the case pleads at an earlier stage, they have the
timing of that right. What we want to see is people
properly advised early on and pleading guilty at an
earlier stage, if they are guilty. That saves everyone
money. We gave a lot of thought to this issue when
the proposals were going through and did discuss
with Lord Carter and the one area we are concerned
about is whether they have got right this last bit
about where you set the proportion of the fee for a
guilty plea. Time alone will tell and therefore the
sooner this is implemented and we find out the
better.

Q156 Keith Vaz: So you are of the view that it should
be implemented as soon as possible, but your
colleagues are not.
Lord Justice Thomas: I am not trying to set up a
diVerence between us.

Q157 Keith Vaz: Well there is, is there not?
Lord Justice Thomas: No, there is no diVerence. You
have to look at this as three separate—

Q158 Keith Vaz: The Master has just said he wants
a delay and the President has said the same thing.
Sir Anthony Clarke: I did not say that there ought to
be a delay in relation to the implementation of the
criminal reforms at all. My point is that the civil
reforms should be delayed, partly in order to
monitor what happens after the introduction of the
criminal reforms.
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Q159 Keith Vaz: So the Chairman was right: crime
first.
Sir Anthony Clarke: Yes; crime first.
Lord Justice Thomas: You have to look on these as
three separate programmes and that is why we have
done it this way. Our views are slightly diVerent in
relation to what we have to say and a lot more time
has been devoted to crime, it is much more
thoroughly understood and therefore it is much
readier for implementation.
Sir Anthony Clarke: That is where the black hole
has been.
Sir Mark Potter: In respect of family proceedings,
the whole nature of the proceedings and the
problems thrown up and the diYculties and the cost
drivers are diVerent from crime. The considerations
in relation to the solicitors in practice are diVerent.
It is a very diVerent form of practice. Finally it is
the fact that crime has caused most concern, has
received most concentration and was Carter’s
principal concern. One has a regrettable feeling that,
because it took so much time, family was rather
hurried along—I do not suggest as a PS at the end—
was dealt with in much less detail and with much less
attention to that detail than on the criminal side. We
do need time to consider the implications, longer
than they have had in crime for some time.

Q160 Bob Neill: I imagine a number of the drivers
which you identified in your paper, the increased
costs in Crown Court work in particular, are not
wholly in the control of defence solicitors or
barristers in the Crown Court. Does Lord Carter
take that suYciently on board?
Lord Justice Thomas: I think so. The problem is that
when you are looking at how you look at an entire
system, you have to start somewhere. What we have
tried to do, in conjunction with bringing in these
reforms—if the Government bring them in, and it is
their decision—is actually to look at the way the
system operates. Over the past year and a half, two
years or so, we have tried to look at how you make
the system more eYcient, that you deal with
disclosure in such a way that actually it is done
properly, that statements are given on time, that you
look at the way in which cases are listed and brought
to trial. All of these can contribute to costs if not
done eYciently and one has a degree of sympathy for
defence lawyers who say they are being tackled first,
but, to be fair, we are trying to do other things as well
at the same time to make the whole system work
more eYciently because there are undoubtedly
ineYciencies in it.

Q161 Bob Neill: Equally, I imagine, experience will
indicate that there is always going to be the awkward
client who, despite however robustly he is advised at
the beginning, does not change his plea until the
knows the prosecution witnesses have turned up or
the penny has finally dropped that they are never
going to be able to deal with that.
Lord Justice Thomas: You always get people who
will take that view and the system has to cater for it.

Q162 Bob Neill: That is understood. Lord Carter
seems to be quite critical of the adversarial system
itself. He seems to be suggesting that a downside of
the adversarial system is that no-one has an overall
stake in eVective cost control. Is that fair, do you
think?
Lord Justice Thomas: No and I do not think he goes
that far either. Everyone does have an interest in
overall cost control. One of the problems that you
have where things are charged on a taxi meter rate,
on an hourly rate, is that there is a lack of control
and also, if you pay people piece work, something
for this, something for that, something for
something else, there is an incentive to do every little
bit of work rather than with an overall fee; so there
is that incentive. The judiciary have a very real
interest in making the system work eYciently, as do
the other agencies involved. People are now looking
much more closely at costs than they may have done
in the past.

Q163 Bob Neill: Your memorandum quite
interestingly refers to the disclosure regime and the
work on protocols is dealt with, in which you have
been very much involved. You refer to that as
addressing the abuses of the way the current
legislative regime is operating. Is an element of abuse
a significant problem?
Lord Justice Thomas: Yes.

Q164 Bob Neill: Tell us a bit more about that.
Lord Justice Thomas: In two areas. If you take
Magistrates’ Courts, take the simple cases, people
ask for documents and get given documents when
they should not really be asking for them and they
should2 be being given them. So there is a problem
in small cases that the regime is not properly
understood. For example, in a simple case people
will ask for the police reports or the emergency calls,
and probably there is no reason under legislation for
them to be provided. Then you go to the more
complicated cases and one of the problems there,
although that is now much more under control, is
that there was a tendency to say “Here is the
warehouse key, go and look at it all” without
actually going through it yourself. You were
watching what was happening as though the defence
were being given an opportunity to look at whole
hosts of documents which they should not have been
given and huge cost was thereby incurred. These
issues are now identified and are being addressed. It
could take some time to change the culture but it is
in the process of being changed.

Q165 Bob Neill: And does a movement away from
payment by page help to stop that?
Lord Justice Thomas: Yes. It is never eYcient to pay
by time or by pages or anything. Paying by time
encourages ineYciency.

Q166 Bob Neill: I understand that. No doubt the
police serve the unused material with a notice of
additional evidence so it will come into the count.

2 Note by witness: insert ‘not’.
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Lord Justice Thomas: Yes. One wants a much more
sensible approach where you do not pay people by
pages, you do not pay people by the hour.

Q167 Bob Neill: I understand that. May I just come
on to the question of the very high cost cases? I know
a lot of work has been done to develop specific
protocols for managing heavy cases, if I may put it
that way. Do you think there that there is any
noticeable eVect on the way you are trying to bear
down on costs, or is it too early?
Lord Justice Thomas: There are promising signs.
There is a real problem in changing the culture.
People are not used in criminal cases to having
timetables. In one of the current terrorist trials,
Mr Justice Fulford has, for example, put forward a
proper timetable, but this is unusual. There is
discussion about whether you should try to estimate
much more accurately how long you take to have
each witness and there is no reason why that
should be done. I always think procedures which
concentrate the mind on a couple of minutes to do
something do actually help. There is a much better
appreciation in all the relevant oYces, the SFO,
the Revenue and Customs Prosecution OYce and
the CPS, that big cases require competent and
specialised people to prepare them, get them right. If
you get the prosecution right, it is so much easier to
get the defence right.

Q168 Bob Neill: That is very helpful. The other part
of Carter’s approach to the VHCCs is a cap on those
which go over 40 days. Do you see any risks to that,
for example in fairness and so on?
Lord Justice Thomas: I do not think there is a cap.
There is a terrible risk, a very real problem of how
you deal with what are bespoke cases. The idea is
that the Legal Services Commission, under a much
more strengthened contract mechanism, will try to
monitor cases much more carefully. I hope that the
proposals Lord Justice Hughes has put forward in
the working party he chaired, trying to tie
timetabling both to preparation to trial and to trial,
will enable there to be a much more careful
monitoring of the amount of preparation needed for
the case, but that system will come into eVect some
time during the course of the current year. We are all
trying to concentrate on making certain that you do
not pay by the hour; you look at what is actually
involved and say this is the amount of money you
really need to do it and pay on that basis.

Q169 Bob Neill: Do you think we can avoid a
situation where some considerable work may be
required to be done but you hit the argument that
you have reached the cap?
Lord Justice Thomas: I should be very surprised if we
ever got to that position.

Q170 Bob Neill: A lot of the Carter concept is
obviously based, quite sensibly, on encouraging and
incentivising early resolution in criminal as much as
in civil.
Lord Justice Thomas: Yes.

Q171 Bob Neill: I can see benefits to that obviously
and it is desirable in itself, the early plea and so on
which we talked about. Are there risks? If so, how do
you guard against them, the risk of inappropriate
advice or the slipshod preparation?
Lord Justice Thomas: There is much less risk of
slipshod preparation. As to inappropriate advice,
that really is a professional conduct matter. I would
be very, very surprised if one would have an
extensive or any problem of pressurising people to
plead to get the fee. One must always be on one’s
watch for that happening, and I do think the quality
control systems, which we absolutely must have,
would identify any such practices. It would be
foolish of me to say that sort of thing can never
happen, because every profession has rogue
elements. We have to guard against that and just
watch for it eternally.

Q172 Dr Whitehead: I should like to ask a question
concerning the uplift for Crown Court litigators’
graduated fees and the extent to which the proxy for
that has been taken as pages of prosecution evidence
and prosecution witnesses. You touched on the
argument in terms of the protocols for unused
evidence, the argument which has arisen that
actually the criteria might also include pages of
unused evidence. Do you think that those points
taken together might form a satisfactory proxy or
are there other proxies which you think might better
measure uplift?
Lord Justice Thomas: It is very diYcult to tell. This
has never been done. There is undoubtedly a need to
devise a system where you pay the litigator by
something other than time spent because that is not
a true way of achieving an eYcient system. I would
be reluctant to go to pages of unused material
because that would incentivise people to ask for
more and more unused material. What one has to do
is wait to see—and Carter does propose that we
review the system—whether this is the right proxy.
Maybe then you would say you have to look at
the length; sometimes that is governed by pages,
sometimes it is not. The length of the case and the
amount of paper are probably in criminal cases as
good an indicator as any, apart from the very long
cases which are of course not within the fixed fee
regime. As I said in relation to whether Carter has
got right the time at which you set the discount for
guilty plea, having got that right you need also to
look at this very carefully. I think that there is pretty
good evidence that the proxies work quite well in the
Bar’s graduated fee system; we shall just have to wait
to see whether the solicitors’ one does. I have no
doubt at all that we have to have a system of fixed
fees. We simply cannot pay people by the hour.

Q173 David Howarth: May I just ask about this
question of Carter’s recommendations about what
happens in police stations and the relaxation of the
duty solicitor scheme and the possibility of using less
qualified people? Do you see the risks in that? Could
it have knock-on eVects for trials where perhaps the
exclusion of a confession might be an issue?
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Lord Justice Thomas: It is very important that one
approaches this in a balanced manner. There are
many cases where there is very little for the
representative to do, but as Professor Cape said,
there are of courses cases where it is critical you have
someone who is competent. I also agree with what he
said about peer review and that is why peer review
for advocacy does not work and you cannot have
peer review for a police station for a similar reason.
You cannot put another solicitor there to watch
someone because it is too expensive. I am afraid I
have not turned my mind to how you devise a quality

control method for what happens at a police station
and I would be very reluctant to give an oV-the-cuV
answer. Certainly you have to have a system which
monitors quality control. If you are to have a system
of price competition, as we all know in our daily lives
where we buy something on price, you must have
regard to quality.
Chairman: Thank you very much Lord Justice
Thomas, Sir Anthony, Sir Mark, it has been very
interesting, very useful and we shall follow with
interest the notion of civil waiting for crime. Thank
you very much.
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Chairman: Good afternoon and welcome. We are
very glad to have the benefit of your advice and
experience. First, we should declare any interests we
might have around the table.
Bob Neill: I am a non-practising barrister, formerly
dealing with criminal work.
Keith Vaz: I am an employed barrister but I do not
do legal aid.

Q174 Dr Whitehead: In 2003–04, we conducted an
inquiry into the adequacy of civil legal aid and we
did find that there was substantial evidence still of
unmet demand but, at the same time, the LSC has
announced with some pride, it is fair to say, that
more legal help has been provided to more people
last year in particular than in any other year since
2000. In the light of that announcement and other
information that you have, do you think there are
still civil legal aid advice deserts and areas of unmet
need? I think they were described in the House this
afternoon as possible bare patches. Is it your view
that there are deserts or bare patches or simple areas
of under-watering?
Richard Jenner: Obviously we welcome the increase
in numbers and that has helped. It is worth pointing
out, though, that that increase was probably largely
due to two factors: one is the inclusion of help
provided under CLS Direct, the telephone service,
and also, if you look at the figures closely, there has
been quite a significant increase in the number of
matters dealt with by the not-for-profit sector, which
is partly the result of an increased number of
contracts to that sector but mainly we think the
result of improvement in the sector’s performance.
Those are probably the two main factors driving the
numbers up. We are not sure that the debate about
advice deserts and the use of that term is necessarily
constructive. Some of the debate has been conducted
in quite an anecdotal way, we think. We are clear
that provision, especially in many categories of
social welfare law, remains very patchy across
diVerent areas of the country and in some areas of
the country remains fairly poor. Even where there
are providers, they frequently lack capacity under
their contract to deal with demand in their local
area. There is also some research evidence that
particular groups in the community, for example
black and ethnic minority communities and young
people, face diYculties in getting access to legal
advice for reasons we do not entirely understand and
are quite complicated. Our concern is that if you
look at the current reform proposals, which have not

been tested and in our view are not based on any firm
evidential base, they could run the risk of reducing
access to justice to some of the most vulnerable
clients. We have made a written submission to you.
Could I briefly refer to the centre of our submission?
ASA looked at case lengths in not-for-profit sector
contracts over a one-year period originally, and we
have updated that since. That was looking at all
cases conducted under contract by advice agencies.
They showed that there was a number of factors that
tended to make cases longer. It is worth briefly going
through them. Some cases take longer because of the
type of case they are; for example, multiple debt
cases, welfare benefit appeals, unfair dismissal,
discrimination and employment cases. In other
words, matters that you might think are a little bit
more complicated take longer. There was clear
evidence that cases for certain types of client take
longer, especially ethnic minority clients, and to a
lesser extent some evidence that the cases of some
clients with disabilities take longer. There was
evidence that case length was at least in part related
to location and particularly that cases in London
take longer. Again, perhaps unsurprisingly, where
more work is being done for clients, that takes
longer. If you like, the greater the degree of
intervention by the adviser/lawyer on the client’s
behalf, the work will take longer. There was some
evidence using the LSC’s own outcome codes that
where cases took longer, actually better outcomes
were achieved for clients. Our concern is that the
proposed scheme for fixed fees—and I should
emphasise here I am in particular talking about
social welfare law cases—will create a disincentive
for firms and for agencies to take on longer complex
cases or cases for clients where the work may take
longer and in fact create an incentive for people just
to do easy cases for easy clients. I should emphasise
that we are particularly concerned about the eVect
that will have on black and ethnic minority clients.
It is worth pointing out that in London, where we
think there is a link between long case lengths
and black and ethnic minority clients, 74% of
legal aid clients are from black and ethnic
minorities compared to 38%3 national average,
but the regulatory impact assessment suggests
that 68% of London providers will suVer a drop
in income compared to an average of 38% of
providers nationally. We are quite concerned that
these proposals will have an adverse impact on
vulnerable clients.

3 Note by witness: This should be 34%.
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Q175 Dr Whitehead: If I could perhaps paraphrase
some of what you have been saying to us this
afternoon, your suggestion is that rather than, as it
were, advice deserts existing, there are certain plant
species within the environment that are under threat
and may have slow growth or no growth?
Richard Jenner: That is what I am saying. Again,
trying to remain brief here, there is a risk that the
admirable desire to get the number of people helped
up, which the Commission is committed to and we
would fully support, will be achieved only at the
expense of dumbing down the system.
Alison Hannah: I want to make a point about the
numbers because that was one of the things you
mentioned in asking the question. The numbers are
interesting. It is quite diYcult to get to the bottom of
the numbers. I was interested in the last annual
report of the Legal Services Commission where they
said that the number of matters started had
increased. That is interesting because CLS Direct
has of course taken over part of the service and has
helped a number of people but the categories in
which CLS Direct advise was also reflected in the
number of face-to-face figures rising, particularly for
not-for-profit. In debt, employment, housing,
welfare and benefits there was an increase both in
face-to-face and in CLS Direct, which to me suggests
that there is an element of double counting, which
really makes sense. You ring CLS Direct, you get
some advice, then they refer you elsewhere for some
further advice. I am not sure whether the numbers
are quite as good as claimed. Obviously it is good
that more people are being helped. The second point
is: is it more people that are being helped or is it more
recording of the issues? You touched with Professor
Ed Cape earlier about: what is a case? Also, in one
of the previous sessions you were asking about some
Scottish research. What is interesting there is that
that seemed to find that fixed fees led to an increase
in the legal aid budget because solicitors then split
the cases, and so they would record diVerent cases
for the same person. Whether more people are being
helped or more cases are being resolved is a bit of a
moot point. The figures are not quite as clear as you
might think they are.

Q176 Dr Whitehead: Could I seek some clarification
on that? That seems to me to be rather an important
point, particularly in terms of people who are
ringing up a service and then seeking face-to-face
advice perhaps directly as a result of ringing up for
the advice in the first place. Treating those as
separate episodes, as it were, could be very
misleading. Do you have any evidence, other than
supposition, that this might be the case and that that
is occurring or is it possible to make that inference
by comparison of the figures, for example?
Alison Hannah: No, I have not been able to make it
from an analysis of the figures. I think that would be
quite diYcult to do. I have heard from a solicitor
that it can happen, so that a housing case can also be
a homelessness case; it might also be a housing
benefit case. There are ways in which it can be done.
I am not saying this is at all a wrong practice. I think
it is just a question of how you define a case. It may

be a consequence if fixed fees are going to lead to less
income that there is going to be a more determined
eVort to maximise payment for work done that
might involve classifying things as separate cases
whereas previously you might not.

Q177 Dr Whitehead: You speak about a wider basis
but is there not a utilitarian argument that actually
this is the greatest happiness for the greatest number
and that therefore it is reasonable policy to
concentrate on numbers, even if some cases are
disadvantaged?
Richard Jenner: That is not what the Government is
saying. It is worth saying that if it is reasonable—I
do not think it is—it is not what the Government is
saying that they want to achieve. They claim that the
proposals will ensure that excellent services remain
available to all. Our view is that it is very important
that you do not lose the ability to undertake what are
often quite cutting-edge cases involving issues that
may, for example, clarify whether particular local
authority practices are lawful or unlawful. Some of
these kinds of cases that we are talking about
actually have impact beyond the individual clients.
It is important, in our view, that the scheme
continues to have the capacity to allow that kind of
work to be done. We appreciate there is a balance to
be achieved. Ideally of course across the country you
would have a spread of providers who are doing
fairly straightforward cases and providers who
have the expertise to do more diYcult cases.
Unfortunately, you do not have that at the moment,
so there is a degree of lottery code to it, but we would
not support coming down on the side of going for
the cheap and cheerful and the greatest number.

Q178 Chairman: Can I clarify that for a moment? If
you came across a case which, let us say, was
fundamental to the issue of what constitutes medical
or personal care for the elderly, the sort of case that
we have had, and you decide at the advice service
level that this is really pretty major and it is the one
you want to take further, maybe you have to chance
a bit more of your own money up-front and take it
further? Presumably, once it gets to higher levels in
the court system, there must be some way in which
funds can be attracted to resolve it, must there not—
once the local authority appeals against an adverse
decision, for example?
Richard Jenner: If it goes to the higher levels, yes,
you can apply for a certificate. The assumption that
anyone can do this stuV is simply wrong. In an area,
for example, where there is reasonable provision,
and there are some areas where you would be lucky
to find someone with the expertise to take this work
on and that in itself is a problem, what has tended
to develop within specialist services is a certain
degree of niche provision. You have maybe a firm
or a law centre that specialises in doing those
more complicated community care cases and other
providers refer to them. The diYculty with these
proposals is that those agencies that only specialise
in that more complex type of case or whose services
are directed, say, to a particular ethnic minority
community, will have a real struggle to be able to
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make that work within the fixed fees because
basically the fixed fees will not cover the true cost of
the cases. We do not think it is healthy. I think what
the Government wants to achieve is basically to say
that everyone should be doing a bit of everything
and it will balance out by swings and roundabouts.
We do not think at the moment the system has the
capacity, the spread of expertise, for that to happen.
What is far more likely to happen is that those higher
specialist agencies will be forced and they will have
to start taking on simpler cases in order to make the
swings and roundabouts work. There will be clients
being pushed from pillar to post and you will not be
able to find anyone who is prepared to take them on.
It may end up being dealt with by agencies that are
not funded under the legal aid scheme but that may
well not have the expertise to get the client the best
service possible.

Q179 Dr Whitehead: You mention in that context
the increased numbers of people who are
approaching independent advice centres for help.
Do you think that is directly related to the reduction
in solicitors’ firms holding civil legal aid contracts?
In any event, do you think that advice centres have
the resources to deal with those larger numbers of
cases? Particularly in terms of your last comment,
should that further increase as a result of further
changes and is the situation going to get even worse
in terms of ability to cope?
Richard Jenner: I do not think that the increase is
particularly due to solicitors dropping out of legal
aid, although that is clearly happening. In fairness to
the Commission, it is more because they have made
a commitment to funding agencies to do that work
and agencies have, after a period of transition,
improved their performance under contract. That is
the main reason why that work is going up. There
is, however, an issue about closures of legal
aid practices. What does happen certainly—it is
anecdotal evidence through feedback rather than
any clear research that I am aware of—from the
feedback we get is that increasingly clients, for
example with family problems, end up coming to the
door of advice agencies because they are not finding
it as easy as they did before to find a solicitor,
certainly locally. Agencies cannot take on that kind
of work. They neither have the capacity nor often
the expertise to do that. There is that issue. Similarly,
looking at it the other way, for people who come to
advice agencies in some areas, it is not as easy to refer
to a solicitor as it used to be because the local
supplier has stopped doing legal aid work. It has an
impact that way, but at the moment I certainly do
not think we are absorbing work that would
previously have been done by solicitors.
Adam GriYth: There has been very clearly a change
in terms of what we call the categories of social
welfare law, particularly debt and benefits where
there has been a considerable reduction in the
number of solicitors’ firms doing that type of work;
they have dropped out. There has been a shift so
that, over time, debt and benefits in particular have
become overwhelmingly concentrated in the not-
for-profit sector. Now, we are talking about 70% to

75% of cases in debt and benefits actually being done
in the not-for-profit sector. When contracting
started, essentially solicitors who were doing legal
aid work could sign up to do as many categories as
they wanted, and they gradually dropped the ones
that they did not want to do or lost the expertise to
do, and so on. Debt and benefits went in particular.
Housing is now something like 60% in the solicitors’
sector and 40% in the not-for-profit sector. The
balance used to be more highly with solicitors, so
there has been a change. Going back to the advice
centre questions, the problem that we have is: what
are you counting? You could have a firm that is still
doing legal aid but they have cut down and they are
just going to do matrimonial and crime. Do you
count them or do you not count them? Do you count
matrimonial as civil work or not? Probably you do
not. I think there has been quite a clear shift and the
solicitors have said that basically they are not going
to do some of that social welfare stuV and that they
will leave that to the not-for-profit sector. It seems to
me that there is a very real risk—we are guessing now
and this is crystal ball stuV—that that will be
accelerated if solicitors’ firms face the prospect of
doing work under a fixed fee that is significantly
lower than the tailored fixed fee they had worked on
before and many of them will stop. They will say,
“We will not do this and we will not do that. We will
concentrate on the ones where our fees are closer to
what we are going to be paid for”. You could end up
with the same number of firms doing legal aid but
half the number doing housing work, or half the
number doing employment. We will see and it will
obviously take some time.

Q180 Julie Morgan: This is a follow-up question. In
parts of rural Wales it is quite hard to get specialist
advice on housing, debt and welfare benefits. What
tends to happen is that a client will go to a CAB
which has a contract with the LSC or to a solicitor
who has a contract in one bit of work, but they are
backed up then by the Wales Specialist Support
Service to support them. How do you think that sort
of arrangement would be aVected?
Richard Jenner: As you may know, the Specialist
Support Service is currently still under review.

Q181 Chairman: We hoped that we had saved them!
Richard Jenner: Obviously we support them. We
think precisely one of their values is to provide that
back-up and particularly in areas where provision
on the ground is a bit thin. That is why we want to
see it continue. We are hoping that the Commission
will, in the end, take the same view.
Adam GriYth: In Wales, there is a serious problem
with the lack of supply, as we understand it. The
Commission and the Assembly Government have
recently published a Strategy for Wales, as I am sure
you know, which actually said that in their view the
majority of social welfare law advice in Wales should
be provided over the telephone. We think that this
raises a number of issues that this committee has
highlighted previously: the danger of drifting into a
two-tier system where some people get advice face-
to-face and other people, like people in Wales, will
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largely have to rely on a telephone service. There are
changes going on at the moment in relation to CLS
Direct, the telephone service, in the way it has been
re-contracted out and the lack of quality review so
far. I think there are serious concerns about what
will happen in certain areas, particularly rural areas
and in Wales.

Q182 Chairman: It has been suggested to us that one
way of proceeding in order to assess the impact of
the reforms, especially the best value competition,
might be to limit it to the criminal legal aid side with
the civil legal aid side not following until the reforms
in the criminal area have been assessed. Do you
agree with that? Do you think there are any dangers
in that staged approach? Obviously that begs the
question of whether you want to oppose all the
reforms. If the Government is going to proceed on
roughly the lines which it intends, would it be helpful
to wait on the civil side until the criminal side has
been done first?
Alison Hannah: I think it would be a great deal of
help if it was started with crime and the eVects of that
were monitored, not least because of course the
major expenditure of the legal aid budget is on
crime. If they are looking to make savings, then it is
obvious that the first place to look would be on the
high spending crime sections particularly . I think
most people accept that there is quite a lot of
diVerence between criminal practice and social
welfare law. The social welfare law costs are
relatively quite small compared to both crime and
family. In terms of more bangs for your bucks, it
would certainly make sense to start with crime. It
would certainly make sense to monitor and maybe to
pilot some of the criminal changes as well. To that
extent, I think it is a good thing that the fixed fees
that incorporate travel and waiting will be trialled in
the 16 urban areas before being rolled out. I think
that makes a lot of sense.
Richard Jenner: It is worth adding that the
contracting regime that emerged in 2000 was very
carefully piloted over a number of years and was
independently assessed and researched. It is a little
disappointing that what are probably more far-
reaching changes are not being piloted. I am not sure
whether you could learn from a pilot on crime how
that would impact on social welfare law. I think we
would want to make a plea for more piloting before
going ahead with the proposals in general.

Q183 David Howarth: On that piloting point, there
was the rather unfortunately named London
Competitive Criminal Tendering Pilot. I do not
know what a competitive criminal is, but never
mind! Was that the kind of thing that should have
been tried, do you think, before going ahead with the
best value regime on a geographically limited basis?
Alison Hannah: I was probably more involved in
the crime project than Advice Services Alliance. I
think there was intended to be a pilot. The price
competitive tendering project was supposed to be a
pilot for London. If you were going to go down the
route of competitive tendering, I think the proposals
put forward in the Carter Review made a great deal

more sense than the Legal Services Commission
proposals, which were a pretty crude price Dutch
auction really because at the time it was accepted
that there was going to be a very low quality
threshold. At the time, I think they were saying that
only 5% of providers would be eliminated on quality
grounds. Then it would be a straight bid for what
proportion of duty solicitors slots you would take at
such and such a price, so it was a real downward
spiral. Having gone to many of the meetings that
took place around that, there were some very daft
comments being made about “I am going to put in a
bid of £1 a case because then I know I will be
guaranteed the Crown Court cases”. It was a real
illustration of how straight price competitive
tendering would be a complete disaster because the
stakes were so high for firms to make sure that they
got the business that they really threw caution to the
wind in some of the comments that were made. I do
think the Carter proposals make a lot more sense
because they were very much intended to have
tendering on the basis of price, quality and volume.
It is interesting now that the volume bit seems to be
a little less certain. If you were to buy the economic
package that Lord Carter was putting forward, then
that has to be a worry. If you think the future lies—
and I am not saying that I do—in a small number of
bigger firms and you are not oVering any more
money, indeed you are oVering to drop a lot of the
income for some firms, then you really have to be
able to make those economies of scale to make it
practicable. At the moment, we really do not know
whether it is going to be practicable or not. All the
evidence about the provider base of solicitors is that
it is extremely fragile and the research that has been
done all indicates that even with big firms, the
margins of profitability can be pretty low. There is
an awful lot of risk involved in the move towards
tendering certainly.

Q184 David Howarth: That does raise the question
of precisely what is going to happen in the second
round. You have one round of competition and then
you say that the supplier base is quite fragile. What
happens in the next round? Are we going to have
competition in the next round?
Alison Hannah: I see no crystal ball here! It is almost
impossible to imagine who would be in for a second
round, particularly because of the preferred supplier
scheme, which is going to be one of the key factors.
In order to become a preferred supplier, you have
to have a contract; you have to have your key
performance indicators measured in accordance
with the contract; you have to have this new file
assessment value for money to make sure that you
have been administrating the legal aid scheme
properly in terms of devolved powers and legal aid
eligibility for clients; you have to have your peer
review. If you get through all those, then you may
become a preferred supplier, but how can that work
in a second round? Where would there be a new
entrant that could possibly supply that number of
preconditions? It is very diYcult to see how it would
work, not least because peer review is going to be
organisation-wide. You could not see a situation
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where maybe a department would split because the
peer review would be for the organisation, not for
the department. I think it is really hard. I do not
know that this is answered by Carolyn Regan. I find
it really hard to see who would be left to put in a bid
in the second round. Then you have the worry that
prices will actually be driven up by competitive
tendering. If there is only a small number of bidders,
then they can form cartels and why would not the
prices go up?

Q185 David Howarth: It is not just splitting oV old
firms; you cannot see how a new firm could get
together, organise itself and get the various
qualifications to be in a position to bid. That raises
the question: can we have this sort of bidding system
but diVerently so that there would be some
possibility of competition in a second round and, if
so, what would that look like? How would it be
diVerent from the system we are being oVered?
Richard Jenner: Like Alison, I am very sceptical
about this. It is worth saying, particularly when we
are talking about social welfare law, that we are not
convinced that there is a huge market out there. In
practice, in most towns there may be three, four or
five suppliers doing some social welfare law. Very
often that work has been divided up between them
on the basis of custom, practice and possibly by
agreement. There may be a firm doing housing cases;
the local CAB will be doing the bulk of the debt
and benefit cases; a law centre may be doing
employment; and one or two may be providing
across more than one subject. That does not really
look to me like a market ripe for competition. I do
not believe, under the changes in regulation, that in
social welfare law you are going to have a lot of new
types of supplier coming in and wanting to compete
for that kind of work. There is a possibility that in
relation to certain basic benefits claims you might
get some new commercial suppliers showing an
interest. I suspect that will be more at the level of
doing telephone advice. I am not convinced there is
a market out there. Certainly, in relation to a second
round, I cannot envisage that if not-for-profit
agencies have been unsuccessful in the first round
they will be around for the second round. Some of
them are so reliant on legal aid funding that they will
close if they lose out. My instinct tells me that some
will manage to stagger on, possibly with local
authority funding, but I am not sure you will get
large numbers of them wanting to go through all the
eVort and procedures that Alison has talked about
to become involved a second time round. Certainly,
as far as our sector is concerned, I think there will be
one round.

Q186 David Howarth: You also mentioned peer
review. What are your views about how that might
or might not work? Can a peer review system of the
sort envisaged guarantee quality over the period of
the contract. Is this really going to work?
Richard Jenner: We do not know for certain. There
are issues for example about peer reviewing
organisations rather than individual advisers. We do
strongly support peer review. We do not think it is

the only measure of quality. There are issues like
client care and client satisfaction that have to be
taken strongly into account. We do think that peer
review is probably the best available measure of the
quality of legal work. We strongly supported the
development of the scheme by the LSC. I think that
is an example where the LSC worked well with
practitioners and representative bodies to get
agreement for what is a robust and independent
scheme. We have some concerns that there are two
initiatives here. One is the coming of competition
and the other is the preferred suppliers’ initiative.
We have concerns that the timescales for those two
schemes will be wrong and that you will be getting
into competitive tendering long before it is clear
exactly who the preferred suppliers are. That is one
diYculty we have with it. It is also worth pointing
out that, as things stand, peer review is at the end of
the assessment process for preferred supplier. People
have to jump through very many other hoops first,
many of which are proxies, not direct measures, not
peer review. It is also worth pointing out that
organisations with small contracts may, in the end,
only be peer reviewed in one of their subject areas, so
there is no guarantee that everyone who will
eventually become a preferred supplier will have
achieved the peer review. Our concern, therefore, is
that you might get some organisation that you really
would not want to contract with getting through.
The real doubt is whether the timetables will keep in
step with each other. We think that, as things stand
at the moment, competitive tendering is very likely
to be introduced before it is clear who the true
preferred suppliers really are.
Alison Hannah: I agree with what Richard has said.
May I add two things about peer review? I think
everybody does agree that peer review is a good
system for assessing the quality of advice; it is
certainly an improvement on the audit process. Of
course, it has been designed for the present situation.
The question is, as Ed Cape put it: how robust will
it be over time? That must be a question. Leaving
aside the question of it being organisational and
therefore you do not really know that any particular
department at any particular time might be up to the
same level over time, will there eVectively be grade
inflation? If the peer reviewers, who are themselves
working under the same pressures, are going to think
‘It is not as good as it was two years ago but, on the
other hand, what do you expect for the fees that are
available?’ eVectively will you end up with people
purportedly being at the same level but actually not
providing as good quality. That is a bit of a concern
as to whether, over time, it is going to be able to
maintain its level.
Richard Jenner: It will not pick up cherry picking. If
suppliers cut corners because of the pressures of
fixed fees, it may pick that up, but if suppliers simply
decide they are not going to take on the complex
cases that we were talking about earlier, there is no
reason to think peer reviews will pick that up. All
peer reviews are there for is to say: has this particular
firm handled that claim properly? If it was, it was. As
far as I understand it, it is not in the job description
of peer review to make an assessment of whether
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suppliers have actually changed their case mix, so
they will not necessarily pick up many of the issues
and concerns that we raised earlier.

Q187 Chairman: It should be.
Richard Jenner: Yes. We would support that if it was
made part of the job of peer review to look at those
issues. In my view they would have the expertise to
do it, yes.
Adam GriYth: It is a complicated statistical issue.
Peer review works on the assumption that if you take
20 files and peer review 15, there is something like a
97% probability that it is all right and a good
indication of something. As I understand it, that is
the principle of peer review. If you come back to the
same organisation and pick up another 20 or 15 files,
will you find in there something that you can
compare to the 20 or 15 files you looked at three
years ago and detect a shift? I think it would be very
diYcult to do. If there had been a very major change,
if you suddenly found that all the cases you were
looking at were short cases and lasted two hours,
maybe, but if one or two more were on the short side,
I do not think you could draw any conclusions from
that. I do not think as a tool it is designed to do that.

Q188 David Howarth: I have a final point on peer
review. I think it was Professor Cape who put to us
the point that one diYculty with applying peer
review to all aspects of the system is that it is a file-
based way of making an assessment, but some of
what we are talking about, like oral advice in a police
station, will not appear on the files. How do you
assess the quality of that in a way that does not either
involve excessive cost or somehow interferes with
the system of giving advice itself in the first place?
Alison Hannah: I think there has been talk of trying
to assess advocacy quality. You had quite a session
on that. That is one issue. Quality is more than
simply quality assuring. Peer review is a method of
quality assurance but it does not necessarily of itself
provide quality. You can learn from it, obviously,
but if you are going to have a good quality
professional advice giver, then it is only one factor.
Obviously experience, training, morale, supervision,
good quality information and educational resources
all come into it. The research in America suggests
that one of the main factors in deciding quality is to
maintain what would be called an appropriate level
of case-load. If you are overburdened with too many
cases, then the quality of the work is going to drop.
Peer review only, as you say, looks at what is in the
file. There are many other issues around quality that
peer review is not designed to address at all.
Richard Jenner: That was one of the concerns we had
about Lord Carter’s recommendation, that panels
might not be needed any more because of peer
review. I think that probably is not true, for the
reason that Alison has just given.

Q189 Julie Morgan: On remuneration schemes, the
not-for-profit providers have strongly criticised the
proposals to merge the remuneration schemes for
civil legal aid solicitors and not-for-profit providers.
Is there any justification for retaining the diVerence

in pay schemes between not-for-profit suppliers and
specialist legal aid solicitors advising on the same
issues?
Richard Jenner: No, not in my view. It is worth
saying that some of our members have certainly
criticised that. There are mixed views about the
principle of having a unified contract. Our position
is that it is diYcult to argue as a matter of principle
that people should be being paid on an entirely
diVerent basis for doing the same work. We would
not want to start by saying that advice agencies
should be paid fundamentally diVerently. The issue
is what the terms are on which the payments are
being made. We are concerned, and we are still in
negotiation over the details of the contract, that
there is proper sharing of risks and that the terms are
fair on both parties. We still have some way to go in
those discussions. One point I would want to flag up,
and I think this is probably one of the biggest
concerns raised by our members, is the move from
paying in advance at the moment to a situation
where you would be paid in arrears. Two things need
to be said about that. Firstly, the transitional
arrangements for that will need to be very carefully
handled because in practice there is a real risk that
that will create huge cash flow problems for agencies
suddenly moving from one system to another.
Certainly our members are very anxious about that.
Secondly, that approach to payment certainly does
not appear, in our view, to comply with the compact
that has been agreed between the Government and
the voluntary sector, which does say that in normal
circumstances voluntary sector organisations
should be paid in advance for work being done. We
are not entirely clear why the Commission feels that
payment under legal aid contract should be done
diVerently from what is suggested by the compact.
That is an issue about which we are also still in
discussions with them.

Q190 Julie Morgan: Do you think there is a real
danger that voluntary sector providers could go out
of business?
Richard Jenner: Yes, without a shadow of doubt,
particularly if the transitional arrangements from
one system to another are not suYciently worked
out.

Q191 Chairman: There could be cash-flow
problems?
Richard Jenner: Yes. They will just simply find that
they have not got the money.
Adam GriYth: The way it is proposed to work is that
it will at least start oV essentially with payments in
advance, and then there would be a reconciliation
process. The danger that we see is that agencies that
are unable, for whatever reason, to finish cases and
record them close enough to the fixed fee levels to
reflect their costs may find, over time, that the
amount essentially that they owe the Commission is
not going down, or indeed is even going up. At that
point, they will be in a terrible position if they cannot
see the light at the end of the tunnel. They will be
under considerable pressure just to cut their losses
and get out. That is a real danger. It is a combination
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of two things. It is partly just moving on to fixed fees
altogether, which is a big shift. Obviously for some
agencies it will be all right but for many agencies that
requires them to turn over cases more quickly than
they have done before. It is going to be quite a
problem.
Alison Hannah: I am not sure whether this is quite on
the same point but on the question of the fixed fees
in general, there are two issues about the level of the
fixed fee and also the flexibility of the fixed fee.
Following on from what Adam has said, the
problem with the system as presented is that the
argument is swings and roundabouts. If you only
have swings, then you cannot make it up on the
roundabouts. There are going to be diVerent
organisations that specialise in diVerent things. On
the whole, for example, law centres specialise in the
complex cases where there are not necessarily legal
aid certificates and there may be clients who are in
particular a high majority of black and ethnic
minorities or disabilities and those tend to be the
more expensive cases. Although the Legal Services
Commission says that they need to manage their
case mix, they really are not suggesting that the
complex cases and the clients with complex language
or other needs should not fall within the system. Of
course, there is the perverse incentive in the system
that is being proposed that people will want to make
sure that their fees come within the level of fixed fees
and the clients are again going have to squash into
the fees rather than the fees fit around the clients.
That is a pretty fundamental change. It is going to
be quite hard to prevent some element of that
happening because if you know that you will go out
of business because you have too many complex
cases, what are you supposed to do? If your mission
is to help those people, it is pretty diYcult to say, “I
am sorry. Here is the phone number for CLS Direct
or try so and so down the road”. It could be pass the
parcel with the most vulnerable people not getting
the service and the service ironically helping those
with either the less complex problems or the greater
ability to present their needs in a nice simple clear
way that makes it easy for the adviser. That is the last
thing that anybody, including the LSC, wants, but
there is going to be that incentive.
Adam GriYth: May I add one point on that? There
is a particular concern. Where the advice sector and
the local solicitors are well organised and there have
been quite clear demarcation lines as to who does
what and it is agreed that the more complicated cases
of a certain kind go to certain agencies and so on, in
many places you actually have a system which was
what the Community Legal Service was supposed to
be about, where there is agreement on the ground as
to who would do what. One of the many dangerous
side-eVects of introducing fixed fees is that it breaks
that up because the people who are doing the more
complicated cases will have to come down and take
some of the easy cases from the people who
otherwise would have done them. Those in fact
include many cases that are done by agencies in work
that is not funded by the Commission. It goes back
to the earlier question about the numbers. One thing
that will happen is that agencies will be going out

and making legal aid cases out of things that could
have been dealt with outside the legal aid scheme
before and, at the same time, will be disrupting the
relationships that have been built up on the ground
between the diVerent agencies as to who will do
what. It will purely be so that those agencies that are
working under an LSC-funded fixed fee system are
able to survive. We think that that would be very
sad.

Q192 Julie Morgan: Do you think a system of fixed
or graduated fees could be made to work for the not-
for-profit sector?
Richard Jenner: We suggested some alternatives.
Notably, we suggested in relation to social welfare
law that there should be more categories of diVerent
types of fees to take account of diVerent types of
work. If you look at employment, we would be
proposing three categories: one for unfair dismissal
cases; one for discrimination cases; and one for the
rest. The suggestion would be that the rest would be
slightly lower than was currently proposed in order
that the more complex areas of work be paid by a
higher fee. That was rejected. The other suggestion
we made is that there could be some kind of
graduated fee in social welfare law cases to take
account of the level of work undertaken on behalf of
the client. We accept there are some potential
diYculties in that. Certainly our view is that a
scheme would be better if it had more flexibility
along those kinds of lines.
Alison Hannah: The other complement is the cases,
but also the clients can make the cases particularly
longer and boost the costs. Although the Legal
Services Commission is very unwilling to go down
that route, the research does show that black and
minority ethnic clients do tend to take longer and
therefore are more expensive, as are clients with
disabilities. If you were able to have an add-on for
particular clients, in some ways I think that would
also help towards the cherry picking, to prevent
cherry picking. It would make more financial sense
for organisations to take on these complex or
lengthy cases because they would be paid a bit more
and they would not have to worry about: are we
going to make it into an exceptional, three times the
expense case or are we just going to lose money on it
by going over the fixed fee and hoping possibly that
we might make it up at some other point. I think it
would help with that.
Chairman: We have covered cherry picking quite a
bit. I am conscious of the time restraint. I am going
to ask Bob Neill to come in with a couple of other
points that I do not want us to miss.

Q193 Bob Neill: I was talking to a lady yesterday
who has a problem with child custody issues. She
also has divorce issues, which stem from the same
thing. She also has some housing problems. It is
what we call a problem cluster. At the moment, the
solicitor can do some of those other things under the
tolerance work, but it seems as if the proposals we
have from the Department and the LSC are
positively designed to make it unattractive for
solicitors to do tolerance work and in fact to phase
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it out when you get the preferred suppliers. Is that
going to make my constituent’s situation worse? Is it
going to be an even greater deterrent or is there some
way that it will all come out all right and she will get a
service without having to go round half of Bromley?
Richard Jenner: I am not sure that problem can
really be satisfactorily resolved within the existing
resources for the scheme, to be honest. That
problem, to be properly resolved, would need
expanded provision in many areas. The issue around
tolerance has always been a diYcult one because it is
a balance between an access and a quality issue. It
can be argued that allowing solicitors to do work
under tolerance provides access which would not be
available otherwise because it is very specialist.
There is a problem with that argument, though,
which is that nearly all the research that has ever
been done into this issue suggests that there are real
quality concerns when people start providing
services outside their areas of expertise. I think that
in the longer term it is probably not unreasonable to
say that we should be moving away from tolerance
towards actually filling the gaps with proper
specialist supply. The diYculty at the moment is that
it is not clear that that can happen under the new
arrangements. I do not know if you intend to ask us
about CLACs and CLANs. We have a number of
issues about CLACs and CLANs but we are
supportive of the aim of CLACs and CLANs, which
is to try to ensure that there is a more holistic service,
if you like to improve upon the kind of arrangements
that Adam was talking about earlier and get
practitioners with diVerent types of expertise
working together, better referrals and more joined-
up services. That is something we think that the
Commission is right in saying it wants to achieve as
opposed to just carrying on with the current way of
dealing with the number of tolerances.

Q194 Bob Neill: I understand your point about the
quality control approach. We may come back to
that. It has been suggested sometimes that this stops
the development of silos and that if firms are doing
tolerance work, that may be the first route into
building up some expertise.
Richard Jenner: Yes, I think we would accept that.
There is an argument that has not really been
resolved. What you have to be careful about is
forcing individual solicitor or advisers down the
road where it is impossible for them to develop skills
in new areas of law. I think that is a genuine issue
that has not really been resolved under the current
scheme.

Q195 Bob Neill: There is a balance between that and
maintaining quality control?
Richard Jenner: Yes, there is. At the moment, the
research does appear to be very clear. There is not an
issue about whether we are talking about a level two
or a level three. There is a real issue about some
providers doing tolerance work that is of quite poor
quality because they simply do not have the expertise
to do that.

Q196 Bob Neill: I get the impression that is a view
that is generally shared.
Alison Hannah: I think that is right. The research
does show that. The only problem, of course, is that
some firms may not be able to get the volume to get
a contract. They may not want it obviously either. In
some areas, particularly rural areas, they may be
better than nothing. It is obviously better to have
somebody giving you some help perhaps than none.

Q197 Chairman: It is not much help to be told in an
area like mine by the local solicitor, “I could do this
work but you probably ought to go to a solicitor 65
miles away who might be able to help you”. It is
not realistic.
Alison Hannah: No, that is right.

Q198 Bob Neill: You mentioned CLACs and
CLANs. Perhaps we could come on to that because
I am interested in how you see that developing. One
thing that strikes me is that actually what we are
doing is potentially creating monopolies here.
Richard Jenner: Yes. One thing that puzzles ASA is
that it is not clear really how the CLAC model as
opposed to the CLAN model really fits into the
market-based approach advocated by Lord Carter
and now the Government. It is also not clear to us
exactly how it fits in to the current Government’s
emphasis on increasing choice in the provision of
public services. It is absolutely clear that if you set up
a CLAC, you are creating monopoly provision, at
least in social welfare law. My understanding is that
the Commission accepts that in the family services
you have to have at least one or two other providers
in the area; otherwise you get the obvious problem
of conflict of interest, although it is worth saying that
that can arise in relation to areas of social welfare
law as well. Leaving aside that puzzlement, if you
like, our view is that it is quite risky. It is a very risky
strategy for the Commission to put all its eggs in one
basket. It really comes back to the points that you
were raising earlier about second rounds of
competition. If anything, the problem is going to be
even more acute in relation to CLACs because any
not-for-profit sector providers that do not win the
contract to run the CLAC or at least be a
subcontractor for part of it will, almost certainly, go
out of business. In the case of CLACs, you are not
only losing your legal aid money, but you will be
losing your local authority funding. Therefore, if a
CLAC fails, there will not be any not-for-profit
sector providers available in the area to build up. I
suspect that by the time legal aid firms have lost their
contract in the current diYcult climate, given the low
level of morale that you see with a lot of private
practitioners, they will not be interested in coming
back after it has failed and saying, “Oh, well, we will
pick up the pieces”. It does seem to me a very risky
strategy. Our view is that we would like to see
piloting and testing of models of provision that we
would describe as more akin to community legal
service networks, possibly consortia, possibly
federations of diVerent providers, and working with
the Commission on probably a less top-down
approach than has been taken so far in relation to
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CLACs actually to work out on the ground how
practitioners can work together to provide, as we
talked about, a more joined-up service. We are
interested in seeing that. It has to be tested. It will not
be providing an identical model in every town. It
seems to me that that is a more sensible approach
than trying to set up monopoly supply.
Alison Hannah: I agree with everything that Richard
has said on that. Certainly anecdotally you get the
feeling that there is a lot more interest in setting up
networks and that people are looking for ways to try
to get those implemented in an informal way as
really a way of testing out how they might work.
People are much more sympathetic to that than the
one-size-fits-all CLAC.

Q199 Bob Neill: The other point that struck me when
looking at this aspect of it is that whatever the
situation, whether a private firm or a not-for-profit
provider, be it CLACs or CLANs or whatever, you
have a three-year contract and you can get three-
months notice of termination. What are the
implications of that?
Richard Jenner: My understanding from Adam is
that that is not the situation now.

Q200 Bob Neill: They have pulled that that one
already?
Richard Jenner: It has been increased to six months.
Your point remains that it is about sharing risks. I
will just use one example. Whether it is through a
CLAC or indeed generally under the new contracts,
the LSC are very keen to develop e-business. That

Witnesses: David Emmerson OBE, Chair of the Legal Aid Committee, Resolution, Richard Charlton, Chair,
Mental Health Lawyers Association, David Jockelson, Miles and Partners, and Roy Morgan, Morgans
Solicitors, gave evidence.

Chairman: Mr Charlton, from the Mental
Health Lawyers Association, Mr Emmerson from
Resolution, Mr Jockelson from Miles and Partners
and Mr Morgan from Morgans, welcome to you
all. Mr Morgan we have had before us before and
we are very glad to see you back again. You have
heard the direction of the evidence so far and we are
going to resume over very similar ground with
Dr Whitehead.

Q202 Dr Whitehead: Without asking you a question
in identical form to the last session, could I ask for
your opinions and views on the fact that, as we have
mentioned previously, the LSC has provided more
legal help to more people last year than in any year
since 2000, but there is still evidence of unmet
demand, which we also remarked on in our
Committee deliberations last year. Is it your view
that there are, indeed, areas of unmet need, that
there are several Legal Aid advice deserts and, if
there are, where are they and what form do they
take?
Richard Charlton: If I start from the mental health
side, I think that from a mental health point of view
there has been an increase in demand. The principal

potentially, of course, means that firms and agencies
will have to invest money in upgrading their IT
services. It seems totally unreasonable that they can
do that in a situation where, with six months notice,
it will come to an end and where the performance has
been fine. There is a diVerence now. That six-month
break clause does exist under the current contracts
but in the past, justifiably or not, the view was taken
that it was there in case, for example, there is a total
change in Government policy and there are huge
public spending cuts and legal aid has to be cut
dramatically, which was a possibility. For better or
for worse, that risk at the moment was put on to our
centres. It is quite diVerent this time because the
Government and the Commission are saying quite
clearly that in at least 75 areas of the country their
intention is to set up these new suppliers, CLACs,
and so you will be going into contracts knowing, if
the Commission succeed in setting up that many,
that even before you start there is a very good chance
that break clause will actually be implemented at
some point. In our view, it is totally unreasonable.

Q201 Bob Neill: They get the break clause to make
way for the CLAC monopoly?
Richard Jenner: Yes, to make way for the CLACs.
Our view is that, obviously subject to termination
for poor performance, a minimum of three years is
the right period.
Chairman: Is that an idea for a Competition
Commission Inquiry into CLACs at some stage!
Thank you very much indeed for your help this
afternoon.

area coming in the mental health contract are people
detained under the Mental Health Act who are
entitled to mental health review tribunals.
Psychiatry is not a certain science, expert evidence is
needed sometimes to challenge psychiatrists’ views,
Article 5 liberty issues are involved, clients are often
very demanding and it is a matter of fact that more
people are being detained under the Mental Health
Act. Our members struggle to meet the calls for
representation for those kinds of people, but it is
becoming increasingly diYcult for many of our
members to keep up the struggle. Geographically, I
could point certainly to East Anglia as an area which
has enormous diYculties, other areas includes cities
such as Hull and areas such as North Yorkshire. We
have to travel out to see such clients, which is often
demanding. The area of law has developed very
quickly in these areas; the first remedial order on the
Human Rights Act was made in these areas. This is
the headline work we do, in a sense, in mental health
in many respects in covering people’s calls for
representation to challenge their detention in
hospital. Behind that headline work is an area which
is suVering even more and this is, in fact, the social
exclusion area which is supposed to be an area of
priority for this Government and, unfortunately,
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many of our members really find it completely
impossible to cover this kind of work. The thing
is it is impossible really to stress how important
preventing further increases in claims against the
Legal Aid fund and preventing further, perhaps very
critical, problems developing, even to the point of
mental health homicide, are, so these are very
unusual. Aftercare problems are often very diYcult
to resolve on behalf of mentally unwell clients. They
are possibly the kind of clients who come to MPs’
constituencies fairly frequently.

Q203 Chairman: “Demanding” seems like a bit of an
understatement.
Richard Charlton: We would suggest that far more
of these people are going to be, unfortunately,
knocking on your door perhaps with great bags and
papers and so on as well to try and describe their
problems; certainly they come to our oYces and you
will know from their visits to your surgeries the
demands they put on us. We are limited as to how
many of these people we can take on. This kind of
work tends to pay less than the mental health review
tribunal work. The Mental Health Lawyers
Association did a paper on social exclusion for the
Commission and it was aimed to go to the Treasury
about how a little expenditure earlier on in terms of
advice, assistance and aftercare could prevent,
perhaps, enormous human tragedy but certainly
enormous economic cost later on in the system if
things went wrong. Unfortunately, that paper
was never even formally acknowledged. It is an
enormous problem and a great tragedy for our
members that work is not being covered. Quickly to
go on to figures, these figures are also the subject,
certainly in mental health, of some manipulation; I
am not saying necessarily intentional at all. For
example, in mental health review tribunals we used
also to do work for managers’ hearings and that
would be one report, but then we had a direction
from the Commission that there should be two
reports for that, so at a stroke the same amount of
work then amounts to two matters. There are
various things going on in terms of apparently
increased acts of legal help which I think do mar the
situation.

Q204 Dr Whitehead: Mr Jockelson and Mr Morgan
are what you might describe as specialist and niche
providers. Do you have anything to add?
David Jockelson: I am certainly horribly specialised
in the sense that I only do care work, which leaves
me somewhat exposed. In terms of the number
counting, I do think the point was made earlier,
which was extremely interesting, about double
counting. You ring up CLS Direct and you get
referred somewhere else. In fact, Mr Vaz got his
oYce to ring up CLS Direct not long ago—it is
recorded in some minutes of discussions—and on
the third go they finally got through to speak to a
human being who said they could not help and they
referred him to the Citizens Advice Bureau which
with that particular query, a personal injury claim,
would not be able to help either, but they tick
another box. If you go down the road to a solicitor

you get three apparent acts of assistance in a lovely
language of the Legal Services Commission, and
that would look really splendid in the statistics,
would it not? It would mean absolutely nothing of
course. Indeed, they are probably not eligible for
Legal Aid in the end for personal injury work, so
they have achieved nothing in terms of delivery of
service. Perhaps I should also mention there are
major queries about quality issues on CLS Direct.
Currently some of the people who have taken the
contracts are advertising for staV, these have not
been peer reviewed, they are setting up afresh, and
there will be a peer review after six months, but they
are advertising for law graduates and, indeed,
undergraduates to advise on the telephone. This
does fit in with a document which I have submitted
today about the potential future direction and the
fantasies the Government may have about very
cheap and cheerful online, call centre, paralegal
support which will make the figures look splendid
and will not, in fact, deliver the quality that is needed
and it might, indeed, favour, as has been said, the
easy-to-help clients who can use the telephone and
the internet. I deal at completely the other end, I deal
with care cases, with clients who are—without any
disrespect—dysfunctional. They come to me late,
they needed advice months ago to understand the
significance of Social Services concerns. I have
always tried in the past to do that under the old
Green Form scheme, to go to meetings with Social
Services. That was increasingly uneconomic and I
am glad to see that there is a proposal that there will
now be better funding for that, but that is an area of
unmet legal need which is not on the same map as
these advice deserts. These are problems with people
who have got learning diYculties, schizophrenia,
personality disorders or massive drug and alcohol
issues which were mentioned to you a few days ago
by Mark Potter as being a driving force behind
things. We cannot ignore the fact that the work we
are doing is in the context of ever-increasing social
chaos, if I can use not too strong a word. My clients
are from that area of the world and the skill and the
care they need—it sounds like I am boasting, I hope
I am not—are listening skills, negotiating skills,
persuading skills and then advocacy skills, not one
of those would show up on a peer review. I am not
sure if my files would be as perfect as somebody’s
down the road who has a wonderful peer review and
does not have the same, perhaps, dedication. As it
happens, we have been peer reviewed and we are
exceptionally good, thank goodness.

Q205 Chairman: They could not possibly know,
could they?
David Jockelson: They could not possibly know the
real issues, but our files are in splendid order and we
send out all the right letters to the clients, some of
them cannot quite understand the letters but never
mind. The real quality of the work is missing from
the catchment of peer review. I am not saying it
should not happen, I am just saying it is limited. It
was interesting that yesterday Ed Cape who was
responsible for some of the formulating of it,
expressed serious doubts and had reservations, and
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I think the President also said that it could not really
pick up on advocacy rather than the skills; however,
I am hogging the microphone.
Roy Morgan: Perhaps I can deal with the CLS Direct
issue as a CLS Direct provider.
David Jockelson: Some are very good.
Roy Morgan: Thank you. With regard to the point;
“Is more legal help being delivered?”, I think it
depends on definition, and on the advice deserts, it
depends where you look. With regard to “Are more
people being helped”, I think the figures show that
over the last year the actual spend on legal help
dropped from £190 million to £160 million, which
suggests that if there are more cases—however you
define “cases”—being dealt with, and then being
dealt with for a lower cost and at a lower level, that
might suggest cherry-picking. I know you have
already had quite a bit of evidence about that, so I
will not go into that. In terms of CLS Direct, my firm
provides CLS Direct services in housing, profit
benefits and debt and we also provide the Welsh
Specialist Support Service in the same categories—
and thank you, I think you have saved it, I hope you
have—but there is no doubt that the CLS Direct
service does generate face-to-face advice. Having
said that, the vast majority of calls that CLS Direct
in my firm deals with are dealt with over the
telephone and they are often pieces of advice that
can be dealt with in a short space of time. However,
if the case involves court proceedings, such as
repossession action or if it involves something like a
Disability Living Allowance appeal, then that must
be referred for face-to-face advice, so there is
inevitably a double counting with those two pieces
of advice.

Q206 Dr Whitehead: Do you have any feeling for the
percentage of the total that the two categories
represent, the category that can be completed over
the phone and the category that then leads to face-
to-face advice, and, inevitably, is double counting?
Roy Morgan: Without being precise—though I
probably could provide you with figures, I will do
that in writing if necessary—from speaking to those
people in my firm operating the system, less than
10% involve face-to-face referral. In terms of what
you have to deal with in that referral it is then a
question of where you send them, and in many areas
there is no diYculty and you can find providers very
easily; in other areas, it is very, very diYcult indeed.
In Wales once you are looking for Welsh-speaking
providers you have some significant deserts, the
same applies in East Anglia, Cumbria and so on. It
is very diYcult to refer on.
David Emmerson: On the family side, there is no
doubt that the number of people being served is
going down year-on-year and that is not assisted by
CLS Direct because it does not oVer family services,
and the reason why there are fewer people served is
because there was a third less contracts in family
law in 2006 than there was in 2001. Also, the
Commission are going to pilot the idea of CLS
Direct services for family in the new year and we
would support that and it is going to be a valuable
information service for the public, but our view is

that it is going to take away a very, very small
percentage of the actual cases that need direct advice
from solicitor and other organisations. You asked
about advice deserts. If you plot a map round the
country of all the diVerent contracts in family law
there would be reasonable coverage, but in places
like East Anglia and Wales there would be a fairly
clear lack of provision, but the real issue is what the
capacity of those existing organisations is. Our
experience is that firms are not able to use all of their
allocation if a matter starts, they are not able to cope
with the volume of work they are getting in to their
oYces because they cannot aVord to expand
suYciently to meet the local need, so, in my view, it
is not a question of advice deserts, it is a question of
capacity throughout the country as a whole, and I
think throughout the country there are problems.

Q207 Dr Whitehead: So what you might say in terms
of the general model is the numbers are reducing but
capacity within those reduced contractors is not
increasing?
David Emmerson: No. There is no doubt that there
is just the same need for family law advice
throughout the country this year as there was six,
seven or eight years ago.

Q208 Dr Whitehead: If that is the situation now,
what is your view about the long-term eVect or the
medium-term eVect of the proposed reforms on
precisely that relationship of numbers and capacity?
David Emmerson: We conducted a survey in
conjunction with our response to the Carter
proposals and 70% of the people who responded to
the survey felt that they were going to lose out
significantly with the proposals as they were in the
format, only something like 7% thought that they
were going to be better oV. So those figures alone are
going to indicate, I think, that more and more family
solicitors are going to be turning their backs on
Legal Aid. Of course, they are able to do so because
they have the advantage of being able to go into the
private sector.

Q209 Dr Whitehead: Is it your view, Mr Charlton,
that it is going to be a similar situation?
Richard Charlton: Yes, in the material we have given
the Committee there has been around a 25% fall in
the number of specialist mental health solicitors
since the introduction of contracting in 2000 and
they are, of course, trying to cope with an increase of
people detained under the Mental Health Act and
say that to the headline representation there, so the
crisis is solved by our members trying to work harder
and faster. Just on my own committee, around a
quarter of the members of the committee have been
forced out of their firms as partners because mental
health pays so badly. They now survive as
consultants or are working on a kind of locum basis
because it is time consuming and specialist but the
rates, as they stand at the moment, are so low they
cannot hold their own in private practice. Then, of
course, with the uncertainties ahead many are
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just indicating in the service, “We do not have
members”, they are just going to throw up their
hands making the crisis even worse.
David Jockelson: I took the slightly sneaky line of
ringing round the solicitors in the constituencies of
some of the members here, because then you can see
that I am playing straight. I spoke to people in
Cambridge and I was told that a few years ago there
were 20 firms in Cambridge dealing with Legal Aid
work and there are now eVectively four. I have
spoken to some of them and I would not want to
name names, but some of them are right on the edge,
doing less and less. People talk about a fragile base
and you have got The Law Society, who are pretty
moderate chaps really, using words like “meltdown”
and words like that. We are on the edge of a
catastrophe and my question is, how does everybody
else see this and the Government does not? What is
it that the Government are relying upon to rescue
them when things go really badly wrong in a year’s
or two years’ time? It will not just be people with
carrier bags with papers turning up at your surgeries,
irritating though that might be, it will be people not
getting domestic violence solicitors—that has life
and death implications—it will be people not
properly represented in care cases, children
removed inappropriately or, when there are not
representations for the children and with weak
local authorities, children potentially returned
inappropriately at risk to their lives. We are playing
for the highest possible stakes here with children’s
lives and the supplier base being fragile is a
euphemism for we are facing a serious, serious
disaster. It is my suspicion that the Government,
following the suspicions of the Chairman, have some
fantasy that some cheap and cheerful system is going
to emerge growing out of CLS Direct with a call
centre mentality and Tesco law. I have prepared a
paper which is phrased in relatively dramatic terms
compared with representatives from oYcial bodies.
I am here as a single individual, having spoken to a
large number of other solicitors, and the area of
concern is absolutely widespread. The only people
who do not seem to believe it are the Government,
so what agenda are the Government operating on?
What do they really think is going to happen in two
years’ time? I believe they have an idea that it is all
going to be solved by post-Clementi liberalisation.
I have heard the managing director of Capita
Legal Services, which is a huge provider of local
government services, as you probably know, Max
Pell, relishing the prospect of a cull of high street
solicitors. He is going to be doing all the standard
work and profitability will collapse, he reckons, and
many of those high street, ordinary mixed practices
have a small Legal Aid practice, often subsidised by
conveyancing and the wills department, and if the
high street has a cull then the Legal Aid elements
are going to go as well. He is helping to run CLS
Direct and he has ambitions, I suspect, to push
his envelope further and further into doing it. I
am sure he has told the Government that this
can be done very cheaply and all the advisers,
the KPMGs, (CoopersLybrand as they were),
PricewaterhouseCoopers, these consultants who

have direct contact with the DCA, whose original
papers triggered oV the whole business—and I do
not think you have seen them—are telling Number
11 in particular, “We can deliver many more bangs
for your bucks, much more work for £2 billion”, and
I believe that is being accepted. That is an underlying
thing which I do not think is being discussed. These
comments are the only references I have seen,
almost, to this Tesco Legal Aid fantasy and I
think it is phenomenally dangerous. You should be
asking very penetrating questions about what the
Government really thinks is going to happen,
because it pretends nothing is going to happen. They
are the only people who think nothing is going to
happen.
Roy Morgan: Can I very briefly add to that and give
a slightly diVerent perspective to it. There is a lot of
discussion about a picture of what might seem to be
a number of very small practices, which are very
vulnerable, juggling diVerent categories of legal aid
work and trying to survive with a fine balance, we
are talking about firms which may in the future
decide to give up. There are a number of people on
the Committee who hail from my part of the woods
and they would recognise very readily the names of
two very significant firms in CardiV which are very
large practices, very well respected, very well run and
very businesslike, and in the last month, and in one
case in the last few weeks, they have made the
business decision to give up both family work and
criminal work, eVectively giving up all Legal Aid
work together. I am not sure if I should name them,
but I am happy to name them if you wish. I suspect
you already know.
Chairman: Cue Ms Morgan.

Q210 Julie Morgan: I was going to ask the individual
firms what you think the impact of the fixed fees are
and will be on your firms. If I can ask Mr Jockelson
first, what was the impact, if any, of the introduction
of the Tailored Fixed Fee scheme in May 2005 on
your firm?
David Jockelson: That, I think, was not at all
unfavourable. The original one was reasonable, we
could live with that. We have done the statistics for
the next stage and, frankly, if it does not change we
may as well all go home because we have done them
scrupulously, taking the previous one, stripping out
the VAT, stripping out the disbursement, so we are
comparing like with like. The profit costs for our 210
cases under TFF were about £80,000. Working the
figures on the same cases, in future they will be
£50,000.

Q211 Julie Morgan: £50,000?
David Jockelson: £50,000, so we will lose £30,000 of
£80,000. What do you think, do you think we are
going to be there tomorrow? I do not think so. I am
not a housing lawyer, but there is no housing lawyer
here and I have a duty to my colleagues. HALPA,
the Housing Law Practitioners, have given me
details of their most recent survey and it looks like
about 50% of their members would have to give up,



3622361003 Page Type [O] 23-04-07 19:09:31 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 45

30 January 2007 David Emmerson OBE, Richard Charlton, David Jockelson and Roy Morgan

50% of housing lawyers would give up. That is the
point being made, you cannot move smoothly from
Legal Aid housing into private housing, there is no
such thing, so they will just do other sorts of work.

Q212 Chairman: It is actually for landlords, of
course.
David Jockelson: It never crossed my mind! No,
seriously, there is not an awful lot of that sort of
work around, and I do not think most of my
colleagues would want to do it particularly, apart
from housing associations maybe. That is a very,
very vulnerable base and they are very much the sort
of people who will come to your surgeries, they are
also people with multiple problems, the sort of
people who are not coping in many other ways, they
have got disrepair problems, are not paying their
rent and may have other issues, multiple debt and so
on and so forth, so they will fall through the net
comprehensively. My previous firm used to be
involved with the duty solicitor scheme at Lambeth
County Court where you had possession days and
you were really catching people just at the last
minute before they hit the deck. If they had not been
there, and it is a very, very shaky voluntary system,
those people would have been evicted—utterly
ridiculous—voluntary costs, they would have
eventually been housed somewhere else, the cost
downstream to other budgets would have been
massive, and that is for me a scandal. That is
housing. Personally, I can speak from a care
position, because that is what I do. The original
proposals were absolutely absurd. We were oVered
£4,000 to do a care case, none of them ever cost as
little as £4,000 and certainly were not small enough
for there to be any so-called “roundabouts”. It
turned out later, as Judith Masson explained to you
on the 27th, that they were counting certificates, so
if I acted for four children then my case cost a
quarter of what it really cost, so it is not surprising
their figures were completely meaningless and they
finally realised that during one meeting and
backtracked pretty radically. They are now talking
about something like £5,000, maybe, with an escape
limit of £15,000. That means if your case has gone
over £5,000 you are into loss, up to really £10,000
worth of loss on a case. How can you possibly
tolerate that? Care cases come in large lumps like
that, you cannot mass produce care cases, and nor
should you. In fact, it would be a perverse incentive.
If they are that cynical about us, they presumably
think that once we get to about £6,000 or £7,000 we
are going to be making damn sure it goes to £15,000.
I do not think people will in fact, but that must be
the logic. What sort of lottery funding is this? Why
should care work be paid on an “Oh my God, we
might get paid, we might not get paid. Well, I made
a loss this year, lucky somebody at the next desk
made a lot of money because they had a few very
simple cases”. I tell you it is rank nonsense and, in
fact, Carter never suggested it. The word “betrayal”
has been used. Carter never suggested it and even
Lord Falconer could see the diYculties.

Q213 Julie Morgan: Perhaps I could ask Roy, who
hails from the same place as me, CardiV, what is the
impact that has been on your firm, which is much
larger?
Roy Morgan: We are a very sizable social welfare
practice, as you know. The initial benefit to us was
certainly improved cash flow, there is no doubt, and
we were able to reap some benefit from economies
of scale, but, surprisingly, we are penalised for
eYciency. Perhaps I can give an example to
demonstrate what I mean by that, just a day-to-day
case. We have an oYce in Swansea and we have an
oYce in CardiV. They both provide social welfare
law in the subjects of housing, welfare benefits and
debt, family law, consumer law and miscellaneous
matters. If I can deal with welfare benefits as an
example: our fixed fee is £268 per case in Swansea,
our average case cost in one month last year—and I
have just extrapolated a month—was £182. We are
performing at £85 less than the fixed fee for welfare
benefits. In our CardiV oYce, our average4 fixed fee
is £136 and our average case cost is £290. We are
losing £83 for every new case we take on, but the
books balance because across the practice the two
match out virtually precisely. However, what we
received last week—and this is the fourth time we
have had this from the LSC and it shows some of the
problems we have had to deal with—was a letter
saying that our actual costs in welfare benefits in that
particular oYce were more than 20% lower than the
Tailored Fixed Fee. As a result of that, they are
going to reduce our Tailored Fix Fee in the Swansea
oYce. They have calculated our actual average cost,
adding 2.5% in accordance with the contract, and, as
an acknowledgement that the reduction in costs is
likely to be due to eYciency, they will add 10% on, so
our current Tailored Fixed Fee will be dropped from
£268 to £227. That is a 15% reduction because of our
eYciency in the Swansea oYce and that may be due
to a whole host of factors, but there is no subsequent
increase in the other oYce. Subject to the contract,
they can always reduce the Tailored Fixed Fee, they
can never increase it, and that is a risk we run. When
we then transpose that to the new suggested rates, we
will lose, dealing with welfare benefits alone, a
further 16% and in housing we will lose 39%.

Q214 Chairman: Give me that figure again, please.
Roy Morgan: Certainly, I got it the wrong way
round. In housing, we will lose a further 16% and in
welfare benefits we will lose a further 39%. It is not
viable.

Q215 Julie Morgan: You deal with other firms and
the not-for-profit sector through being the providers
of the Wales Specialist Support Service, how do you
feel this will aVect them?
Roy Morgan: The same way, without a doubt. We
are probably, I would like to think, very eYcient. As
a result of that, our average fees/costs are lower and
our Tailored Fixed Fees are low.They were probably
higher in the past, therefore the losses will be even
greater.

4 Note by witness: our tailored fixed fee is £136 and our
average case cost is £219.
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Q216 Julie Morgan: Do you think your firm is the
type of firm that could be used as a model for Lord
Carter’s proposals?
Roy Morgan: It has been said slightly tongue in
cheek we could probably be the CLAN for Wales
already.

Q217 Chairman: We are not operating a fixed fee
system, or indeed any fee at all, but we do have some
constraints of time. There are a number of quite
important points that I still want to deal with.
Richard Charlton: On the mental health side, I am
anxious to comment about fixed fees and mental
health.

Q218 Chairman: It was going to arise later but by all
means make it.
Richard Charlton: In terms of fixed fees and mental
health, only 22% of mental health providers decide
to take on the Tailored Fixed Fee and that became
optional and that is the current situation. There was
a range of reasons for that, partly to do with
administrative eYciency, ineYciency in the mental
health review tribunal oYce, expansion of case law,
expansion of work to do with mental health review
tribunals particularly, and the previous years being
bad models. What really concerns us and concerns
those who signed up to Tailored Fixed Fees in the
past as well as those who have not is that the current
proposals for mental health representation do
represent a meltdown. There is just no way we can
continue representation given the Commission’s
proposal at the moment and, as I have said in the
documents here, that is not industrial action, that is
just simply we will be unable to do it. What is very
disappointing is after a whole series of meetings with
the Commission they seem just not to understand
the kind of work we do. The problem is particularly
highlighted over not being paid if you represented a
client before in the same period of illness, so if I
represented, say, Dr Whitehead three years ago I am
allowed to be paid to represent you again, Dr
Whitehead, but I am not paid for any preparation of
the case at all. Your condition may well have
changed entirely or your diagnosis may have
changed or the medication you are on, maybe a
whole series of things that I should be professionally
required to look at, your medical records, new
reports that we made about you, say, and new
medication, you may have even developed in
relation to your condition.

Q219 Dr Whitehead: I have to say, it is uncanny how
you know so much about me!
Richard Charlton: We will talk later about that! The
fact is that I will not be paid for any of that work.
That is critical work to preparing the case, and, of
course, if I do not do that work for you, I will be
negligent and my insurers will want to become
involved and you would say, “Well, look, how can
you do the work for me if you are not being paid to
prepare my case? I was with you three years ago, but
things really have moved on for me and I am allowed
community leave” and so on. It presents our
members with a completely impossible situation and

there are other details of the scheme which are
unworkable as well, but it means that we cannot do
the job as set down in the Commission’s proposals.
They have talked to us about tweaking it around the
edges, there is no tweaking possible there, that is just
a core issue and the vast majority of us will have to
walk away from that current situation. I apologise
for highlighting Dr Whitehead.
Chairman: I think we get the point. Confident as I
am in Dr Whitehead’s mental health, I will therefore
ask him to continue.

Q220 Dr Whitehead: Travel and waiting costs in the
fixed fee, is that a significant issue as well in terms of
the problem, as you have described it, of what you
might call “more complex cases”?
Richard Charlton: In mental health it is always a
problem if you are representing someone who is
detained because you always have to leave your
oYce to go and see somebody and hospitals are
increasingly security conscious, so increasingly you
are being held up in entering wards, they are being
more restrictive in terms of proper appointments
and access and so on—we understand that—so our
costs are rising in that way. In addition, because of
the shortage of hospital beds, what has frequently
happened in the past is you have somebody who you
started representing, say, in the Maudsley hospital is
suddenly shipped across to Yorkshire during the
middle of the case because it is decided that the bed
is needed for somebody else, so you have to decide
whether you break oV in the middle of the
representation, say, yourself or whatever in the
Maudsley and whether we should travel up to South
Yorkshire or we should try and give it to somebody
else, but then they have got to get to know your case.
There are very significant issues with travelling and
waiting which are getting worse for our members.

Q221 Dr Whitehead: This is really a question to
everybody present, but perhaps Mr Emmerson and
Mr Charlton in particular. There is, on the one hand,
one pole in terms of the fixed fees with everything in
it, and the other pole which is, “Well, we will leave it
to up to whoever is doing the case to decide exactly
how long it needs and what is involved”, and,
clearly, that end of the spectrum is very much, you
might say, a demand-led, pay the money in
whichever way the bills come in system. Is there a
system, do you think, of fixed or graduated fees
which could fall between those two poles and
perhaps eVectively capture some of the things which
you have mentioned that do arise but, nevertheless,
would provide the sort of appropriate remuneration
which would enable specialist and niche providers to
continue to provide the service?
David Emmerson: I think the Government has
accepted that the family proposals, as they were
put forward, were not right, they did not get the
balance correct, and that was recognised and the
Commission has spent a lot of time listening to us
since they brought out their unannounced proposals
in trying to understand where the problems are. We
wait with interest to find out what the new proposals
are there, but certainly one of the things we have
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complained about is the “escape” clause of four
times, it is just too high, and if you bring it down, and
bring it down significantly, then, of course, you can
address a lot of the concerns that we have about the
variation in cases.

Q222 Chairman: Presumably, the same concerns
apply to the removal of the 15% panel uplift?
David Emmerson: Yes, as an organisation we feel
extremely strongly about that. The Commission
over the years has been at the forefront of quality
in the legal profession in terms of introducing
contracting and supporting panel membership, and
many of our members are accredited specialists and
Legal Aid specialists and that gives added value to
the service that is provided to the public. It keeps
experienced people doing Legal Aid which has two
advantages: first, it means they can deal with the
complicated cases but, secondly, it keeps the
experienced people involved in Legal Aid and they
can oVer training and support to newly qualified
people as trainees and young solicitors and,
hopefully, they will be the bedrock of the future.
Sadly, the Commission have done a big U-turn on
quality and it is a very worrying development.

Q223 Dr Whitehead: You mentioned that the
Government has taken away what it felt were
wrong figures and is looking at them again. My
understanding is that they may well be looking at
those in terms of what is a suitable fixed fee.
David Emmerson: As an organisation, we do not
have a problem with fixed fees. Fixed fees can be
advantageous but they have got to be pitched.

Q224 Dr Whitehead: A fixed fee at the right level as
opposed to, say, an initial basic fee with add-ons or
uplift moving in to hourly rates if complexities
demonstrate that was the case, where would you
move from one to the other, or do you think that a
fixed fee would be adequate for all purposes
provided it was set at the level?
David Emmerson: That is a diYcult question to
answer without lots of spreadsheets and what have
you setting out the diVerent figures. We do not have
the facility to be able to move the figures around in
quite the same way the Commission do, because they
have got any access to the database, so until we see
the proposals from the Commission, we cannot say
whether or not they are right. We think the starting
point is to recognise complexity factors to bring
down the escape clause and do more for rewarding
solicitors for doing advocacy in the same way they
pay barristers.
Richard Charlton: In mental health though, we have
not a seen a fixed fee proposal that will suit us. I
think part of our diYculty is that we have not had
the kind of panel uplift that family lawyers rightly
have had. The last increase for mental health lawyers
in the field was around six years ago, so things are
already very tight indeed. People work in many
diVerent ways and it is very diYcult at the moment to
see any fixed fee proposal that will not mean a large
number of people leaving and, as you see, we are
25% down on specialists anyway since 2000. I think

it is going to be very diYcult to see a fixed fee
proposal at the moment that will retain, let alone
protect and increase, the number of specialists doing
mental health.
David Jockelson: It is a bit of a myth that demand-
led payment by the hour is somehow an open
cheque. Our bills have always been carefully
scrutinised, you do not just at the end of a case say,
“Oh, give us £10,000”, you draw up a bill of minute
detail, every phone call is listed, every hour is put
down and justified with the documentation sent in.
It is very onerous, but it means that if you have spent
longer than necessary, you will get it taxed down
either by the Legal Services Commission, a judge or
a taxing master, so there has always been that
control. There are more sophisticated ways, at least
two other sophisticated ways, rather than just crude
fixed fees. In crime there used to be bands, so if it was
a certain simple case, you got up to here; if it tipped
over and you could justify it, you went into the next
band. That simplified the paperwork for the LSC,
which is the main benefit because it does not benefit
us much, we need to keep a track of every penny we
spend in case we get to the escape limit so there is no
saving for us in this system really on significant
cases. The other one is grad fees, graduated fees, and
that is sometimes used as a misnomer for fixed fees.
Fixed fees are very crude. Graduated fees, which is,
in fact, what Carter has suggested, pick up on the
idea the Bar have, which is a simplified system not by
the hour, it is usually by the half day and then it is a
bolt-on for additional and you tick boxes for a more
complicated case. It is relatively straightforward,
but it reflects the work actually done. If you run the
two together then you put in a very crude mechanism
under the cover of a reasonably sophisticated and
sensible system. We could live with grad fees, as they
are called, very easily, and we would love to be as
well paid in grad fees as the Bar is, I have to tell you.
You heard a few days ago that the Bar made up 10
years’ inflation loss and somebody said, “Well, I
wish we had”, and we really do wish we had because
in the Bar they complain bitterly about the grad fees
for family law, but they are doing very much better
than we are on that score and the facts are available
in the Carter report to support that.
Roy Morgan: To piggyback again on Mr Jockelson,
I am also a solicitor advocate, and I use my rights
in the crown courts, so I have had experience of
dealing with graduated fees. What has happened
over several years is what is a very complicated
calculation which you have to perform at the end of
the case has been changed at least twice, and possibly
three times I think to my knowledge, each time
reducing that graduated fee, so whilst you start oV
with a calculation that pays you close to what you
do, it is being eroded and eroded.
Chairman: Let us turn to best value and quality
issues.

Q225 David Howarth: In view of the time, I should
perhaps reduce my questions to two, one for all of
you and then one in particular for Mr Charlton on
peer review. The one for all of you is, you will have
heard with interest whether there is going to be any
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competition in the second round at all and one of the
key problems is what is going to happen to the firms
that do not succeed in getting a contract. Can I ask
each of you what will happen in your firm if you do
not get the contract that you would like to get? It is
a terrible thing to ask, but I think it is quite
important for us to get a view.
Roy Morgan: In my respect, we are very heavily
committed to and very heavily reliant upon Legal
Aid. If we did not get the contract we would
probably cease to exist.

Q226 David Howarth: What would happen to the
lawyers, this is the question, where would they go?
Roy Morgan: Initially, there would probably be a
significant number of redundancies. They may well
be able to find positions in other firms, but there are
not that many firms which deal with the sort of work
that they would want to do or are capable of doing,
whether they could find a relevant position, I do not
know. My guess would be, and it is obviously only
a guess, that they would disappear from the system
because those firms which would remain within it
would have created themselves into the size to take
on the volume they need to make the eYciencies and
savings the volume would bring and they would not
need to take on other people. I think probably you
would not see a second round or certainly not a third
round. If the LSC were being frank, they would
probably say they would have to accept they are not
anticipating there being a third round.
David Jockelson: I think Lord Carter gave the
strange idea that there would be fewer firms but just
as many solicitors doing Legal Aid.

Q227 David Howarth: That is what I was trying to
get at.
David Jockelson: It is another absolute fantasy.
Ringing round the solicitors in your constituencies,
I had it time and time again, “We are on the point of
giving up doing Legal Aid, we can do other areas of
law”, or, repeatedly, “Well, I have been doing Legal
Aid for 25 years, I am getting towards 60, I will retire
early”. This idea that they are all going to rush to the
big firms and grow and grow is rubbish because the
big firms in your areas are also giving up doing Legal
Aid and some of the largest, most respected firms in
London, the flagships of the Legal Services
Commission, have quite openly said, “These are not
workable for us either”, so there are not going to be
these jobs available for us redundant solicitors to go
into. I would probably give up and follow up my
second career, which we will talk about some other
time.
David Emmerson: I would like to make two points.
One is that, as an organisation, we have catalogued
the general drift away from Legal Aid by family
lawyers over a number of years and those family
lawyers do not come back. Once they have had an
existence outside, they do not envy being a family
lawyer, they do not seek to get back into the system,
and I do not think that will change. The other thing
is, going on from the point that you were chasing up
on, the organisations that are viewed by the
Commission as the type they want to develop and

expand are exactly the type of organisations like
Roy’s which have had their fixed fees cut because
they have been eYcient and are getting even greater
cuts. It is the same for my firm, Edwards Duthie, in
East London that does crime, social welfare and
family law, and many other large volume quality
suppliers, we are the people having our fixed fees cut
and, therefore, there is no opportunity for us to
expand. We are told by the banking organisations
that solicitors’ practices generally have slipped into
the top 10 of likely business risks, not just Legal Aid
firms but lawyers generally, so the opportunity to
borrow money from the banks to fund expansion
is extremely unlikely. Many organisations are
constrained by the premises that they are in, they will
not be able to easily move into a significantly larger
premises with the extra IT cost that it is going to
give, so I am not quite sure, even if people are
made redundant from Roy’s organisation, what
organisation is going to be able to step in and take
on Roy’s team.

Q228 David Howarth: Are the bids going to be below
the fixed fee level then? You are saying it is
downward pressure and the expectation is the bids
are going to go even lower than that and then where
are the resources?
Richard Charlton: My firm, Kaim Todner, would
not be around either. We have a mixed practice, not
just mental health, predominantly Legal Aid almost
entirely. On the mental health side, contact with
members shows that a lot of people would not come
together in any kind of new mass, which I think the
Commission is perhaps considering coming out of
the blue. They would look towards other areas of
work, employment is one they are looking forward
to and moving out to private practice. The age
profile of people who do mental health is older, we
cannot get younger people in anyway, we cannot
attract them, the uncertainties are too high, the
salaries too low and, of course, once you have lost
specialists in our kinds of fields, mental health
particularly, you are not going to get them back. It
is seven years to train up somebody into our kind of
position, to get onto our panel and that is it. Then
in terms of advocating for liberty or advocating for
critical aftercare support and social exclusion you
have lost people in the field for good, as I said before,
with enormous social and financial costs. At the
moment, of course, there will be nobody around
to do it anyway, this country will not have
representation for the mentally unwell in our kind of
field from October. It is an absolute crisis situation
and many of us are clinging to this kind of work
through commitment, but we cannot cling much
longer to something that does not pay the bills.
David Jockelson: Lord Carter does talk about large
firms to you, does he not? They are not law firms,
they are not traditional solicitors’ practices, the
kinds of business structures can only make any sense
post-Clementi. I really think you must have heard
the same story from all your witnesses that we are on
the edge of a disaster and, with respect, I have to ask
the Committee to say what is the Government really
thinking and ask those penetrating questions about
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their fantasies of these mega organisations with
completely diVerent systems. Now that may be a
direction of travel they want to arrive at or a
destination, but it is going to be a meltdown in
the meantime, a disaster for clients, for your
constituents.
Chairman: I think we have got that message.
Mr Howarth has a question.

Q229 David Howarth: It comes to the second and
final question I want to ask Mr Charlton because
part of that—it is not really a fantasy, it is more of a
nightmare—is declining quality of using people of
less and less qualification to give advice, so that is
what puts great pressure on peer review systems as
the central quality control, quality assurance. I
understand Mr Charlton is involved as a peer
reviewer under the present system and I wondered
what his view was.
Richard Charlton: I am only a peer reviewer rather
than the architect or administrator of it. Like my
colleagues here, I do approve of peer review as it is
much better in terms of the alternatives available. It
is not a perfect system, I think it still needs some
improvement and the Commission needs to resource
it properly and there are concerns about continuing
to resource it properly, but they need to do that.
People need to be around to be reviewed and, of
course, at the moment that does not seem to be very
likely. Peer reviews in diVerent specialisms have been
producing guidelines for practitioners and these, in
a way, are something to hang quality upon. They are
not set in stone, they are guidance, and I would think
they should be reviewed only with care as kind of
milestones for people to work towards, but, of
course, practitioners are being squeezed. On the one
hand, they have guidance quite properly about how
to represent your constituents but, on the other
hand, of course with the financial pressures down
below it is going to be a diYcult time for
practitioners certainly. The peer review service
should be, I think, continued, monitored and
improved but watched very carefully in terms of not
allowing standards to slip.

Q230 Chairman: Have any of your firms stopped
taking on trainee, young solicitors for civil Legal
Aid work?
Roy Morgan: No, on the contrary, we have had to
take them on, as the only way we can find the lawyers
to do housing work, in particular, is to grow our
own.
David Jockelson: It is the same with us, we have
always had trainee solicitors. We are taking on a new
one and we have got two just coming up to
qualifying. It is another myth put out by Carter that
only large firms oVer contracts, there is no evidence
for that at all.
David Emmerson: The trainee solicitors’ scheme that
the Legal Services Commission runs is absolutely
excellent for putting trainees into good firms and
that has recently been expanded for family. I think

the diYculty is it is such a small scheme, it is really
just a splash in the ocean in terms of what is needed
throughout the country as a whole. I think it is only
200 places throughout the country as a whole.

Q231 Chairman: Can you get good applicants who
want to do it?
David Emmerson: You can get excellent applicants.
Richard Charlton: You can still get applicants. We
get sponsored placements as well, but it is becoming
increasingly diYcult because people come with
considerable debts still from the college system. We
do grow our own, but largely because we cannot get
them from the outside as well because if you put out
an advertisement, even for a firm as well known as
ours, we find it very diYcult to attract people. I go
and speak at the College of Law, I am sure my other
colleagues do too, about why join Legal Aid and the
good principled reasons to do so, but I find that only
a small proportion end up coming and I am very
nervous about the people who come to sign up with
us about whether they will stay. Certainly, I know of
one practitioner in the north of England and every
one of his Legal Services Commission-sponsored
trainees in mental health have all left to go into
private practice, commercial practice; he has not
managed to retain any of them. Fortunately, we
have retained most of ours, but I am very nervous
that financially we just cannot.

Q232 Chairman: What are the other areas?
Richard Charlton: Commercial, away from Legal
Aid.
Roy Morgan: I see 2,000 trainee solicitors a year
teaching on the professional skills course and only a
few years ago in any group of 48 or 50 in a particular
session, half of those would have wanted to go into
Legal Aid practice, high street practice. Now I am
seeing a figure of nought and Professor Moorhead in
the corner, I am sure, will tell you there are so few
universities now which are oVering housing and
benefits and so on on their curriculum, on their
syllabus, so the future generation is a grave concern.

Q233 Chairman: Are they not oVering it because
they do not see a market for the product or students
do not want to take that course because they have
already decided they are not going into Legal Aid?
Roy Morgan: Exactly, it is the academic institutions
responding to the commercial firms which have gone
in early and want business law and commercial law,
et cetera. The academic institutions are responding
to that and giving up the Legal Aid subjects.
Richard Charlton: If you go, a large number of
students are still interested. In an ideal world they
would like to come and do our work, but they say,
“We just cannot aVord it”. It is £20,000 or £25,000
worth of debt potentially and you will never pay
that oV.
Roy Morgan: The Law Society survey, I think,
showed that two years ago.
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Chairman: The Committee has reported in the past
on the potential impact of student debt on young
solicitors being ready to go into this kind of work.
Thank you very much to all of you for the very frank

and helpful information you have given us this
afternoon, we appreciate it very much, and we will
continue to ask the penetrating questions.
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Chairman: Good afternoon and welcome, Mr
Mehta, Mr Orrett, Mr Nsugbe, Ms Williams and
Mr Miller. We are very glad to have you with us. We
have to declare our interests before we can do
anything else.
David Howarth: I have no interest in this at all!
Bob Neill: I am now a non-practising barrister. I
used to specialise in criminal work.
Jeremy Wright: Exactly the same applies to me.
Keith Vaz: I am an employed barrister but I do not
do any Legal Aid.

Q234 Chairman: Thank you very much. We are very
glad to have you with us this afternoon. This is a very
important issue which is causing a great deal of
concern. One of the things which has been suggested
to us in the course of our proceedings from quite a
high level is that in order to assess the impact, and
the potential impact, of the Carter reforms
implementation should be limited to criminal Legal
Aid with the civil Legal Aid waiting until there
has been proof that reforms on the criminal side
have been successful. Do you think that is a
viable proposition and has it got any adverse
consequences?
Richard Miller: I think there are some fundamental
issues to do with best value tendering and to do with
the whole Carter approach that need to be addressed
before either side can progress at all. There are a
couple of points in particular that really concern me.
The first is that one of the underlying principles of
the Carter reforms is that risk will be transferred
from the public sector to the private sector.
Inevitably, when that happens there is an economic
cost for that risk and you will see that in any PFI
contract or in any sort of business arrangement.
Where there is an increased risk the business needs
to get an increased reward to compensate for that.
We are being presented with these proposals in the
context of the DCA saying there is not a penny more
available for Legal Aid beyond what is currently
being paid. That means they are expecting firms to
take on an additional risk which has an economic
cost and they are not prepared to pay the cost for us
taking on that risk. The second aspect which
throughout all these discussions, going back to the
proposals for London competitive tendering that
were produced last year that I have never seen
addressed, is assessing what it is that you are putting
a price on. It is all very well saying you will put a
price on a case and then you will have bids for—

Q235 Chairman: I think we will come back to some
of those points later. I wanted to check whether this
idea that there might be some merit in letting a
criminal side go first is one that had any wider
support or would cause worries. If you do not have
a view about it, fine. This is quite without prejudice,
the question of whether you are against doing it in
either the criminal or civil sphere, whether there is
any merit in this staged approach.
Oba Nsugbe: We cannot see any merit in the staged
approach is the short answer.

Q236 Chairman: Similarly, what about initially
limiting it to certain areas such as major
conurbations rather than elsewhere? I take it that
would not commend itself to you either?
Oba Nsugbe: No.

Q237 David Howarth: Can I ask about the peer
review process and quality assurance in general that
were largely under Lord Carter’s proposals but also
under the slightly modified view that has come out
since then. Especially for Mr Miller, although other
comments are welcome as well, how is this system
going to guarantee high quality in the long-term and
do you have any comments to make about the
criticism that it starts oV with a high level of quality
but then it is not clear how it will maintain that
quality through diVerent rounds of bidding?
Richard Miller: I think that is very fair comment. We
are very much supporters of peer review, we think it
is the best measure of quality that has yet been
produced by the Legal Services Commission, but all
it will ever do is measure whether quality has been
maintained in the past, it will not do anything to
ensure that quality is kept at a level after a bidding
round. So you may have a bidding round and only
allow firms that are of a suitable quality to bid but
what happens in the next two to three years is not
aVected by peer review at all, all that happens is three
years later you measure the quality again and if it is
dropped what do you do because in the bidding
round you have excluded all the other firms, they will
not be there to come back into the system, so if
quality has dropped there is no-one there to replace
them to bring the quality back up to the necessary
standard. It is a good measure of quality but it is not
a method of maintaining quality.

Q238 David Howarth: What do you think could be
done between bidding rounds to make sure that
quality stays high because it is a problem for the
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bidding, it is a separate problem, but the quality
itself to clients in the meantime, what can be done to
maintain that level of quality?
Richard Miller: I think this is one area where
the Legal Services Commission does have some
reasonable ideas in that they intend to measure
firms’ outputs, the results of cases that they are
conducting and also certain measures that they will
themselves undertake to assess whether quality is
being maintained if there are other indicators that
give them cause for concern. They have proposed a
number of measures that they hope will address
those issues. Those methods are untested at the
moment, these are new proposals that they have
come up with, but on paper they do look as though
they are at least approaching it from the right angle,
so I think they have got some reasonable ideas there
but it remains to be seen whether they will be
eVective in practice.

Q239 David Howarth: Is it going to work to have
basically a paper-based system? Do you need more
than just file-based assessment?
Richard Miller: I think you do, particularly in
criminal law. On the civil side I think the file does tell
you a lot more because it is very much more paper-
based. Criminal work very much more depends on
the actual performance of the lawyer in the police
station and in the court and I think the current
systems do not adequately measure that. That is one
concern that I do have, that if firms are being
excluded from criminal law on the basis of the
system as it currently stands measuring only the
paper file I do not think that is necessarily excluding
the right firms. Firms could be keeping paper files
absolutely fine and doing a poor job in the advocacy
and the police station work or, vice versa, they could
be doing excellent advocacy but just not maintaining
the files as well as they should. In either event you
could find that the peer review is targeting the wrong
firms on the criminal side.
Sailesh Mehta: Certainly for crime that sort of
review only tests a tiny proportion of real quality
because there are lots of other things that are such
imponderables that it would be very diYcult to put
a measure on that.
Lynton Orrett: Also, we are finding with peer review,
from a BME perspective, that BME firms are
coming in low on a level three or four and in
discussion with the LSC what they have not quite
worked out is why there is this negative impact on
peer reviews. What needs to be looked at from the
LSC’s perspective as well is what is it about the
implementation of peer reviews that is having a
negative eVect because if peer reviews are going to be
a basis for getting forward to the next round, and
there is something wrong at this stage, then you may
find that BME firms are not going to get through on
BME without the research being done as to why they
are not reaching a level two.
Oba Nsugbe: Can I answer your question in a more
fundamental way by saying that we think the way of
maintaining quality between peer reviews really is
best answered by ensuring quality lawyers remain in
the profession and ensuring that you have good

quality entrants into the profession and the best
people for this job. I think if you can ensure that by
making sure that people want to do publicly funded
work, then I think the issue of peer review, although
it is an important one, will go a little way to
answering a proper concern about what you do in-
between the reviews.

Q240 Bob Neill: That is exactly the next point I
wanted to come on to. Are the Carter proposals
going to have any impact, good or ill, upon
attracting quality people and perhaps also retaining
them? We have heard diVering views, a suggestion
on the one hand that the business risk for that type
of work will mean that firms do not want to take the
risk of entering into training contracts. On the other
hand, if you are having to pare down your margins,
do you go for the cheapest available people to do the
work if you are eVectively trying to do it in bulk?
What is your assessment as to where we stand? Are
either of those likely or none?
Lynton Orrett: Within BME firms we are already
seeing that there is a hiatus on employment,
especially when it comes to taking trainees. The
bigger risk is if these proposals come in as they are,
they are going to negatively impact on BME firms,
I think everyone, including the DCA, has conceded
that. Within those firms there are quality people who
are running their businesses, doing well, the kind of
people who down the road would be suitable for
judicial oYce. A lot of those firms are considering
closing at the moment, and I do say “just
considering” because the proposals are not detailed
enough for them to make full plans, but a lot are
saying we are not going to have a future in a few
years so you will lose quality in practitioners.

Q241 Bob Neill: Is that in both crime and civil work?
Lynton Orrett: In both aspects.
Oba Nsugbe: The question of new entrants is
absolutely central to our submissions as you will
have seen. We are extremely worried, even now,
attracting good quality lawyers to publicly funded
work is an extremely diYcult task. There was a time,
as I am sure the Committee will appreciate, when
people choosing publicly funded chambers, or
chambers doing publicly funded work, was an
attractive proposition and you did not have a
problem attracting people to do that kind of work.
Now, it simply is not the case. You are finding the
most able candidates, if they can stay the distance,
are simply saying to themselves, “There are too
many risks, too many imponderables, we are not
particularly well valued as a resource or as a work
provider and why should we?” I think if you were a
business person looking at the proposals that Carter
has in mind, they are not being piloted or tested
anywhere, all the and risk is being transferred to the
suppliers. In eVect you are saying, “We will come up
with an imaginative business model for providing a
public service”. We all know that clients are all very
diVerent and you cannot treat them all as standard
cases, which is exactly what we are being asked to do
with these new proposals, and if they are as untested
as they are I think it is an extremely risky model to
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pass to the profession and say, “Well, you can work
it out”. If I were coming into law now, I certainly
would be thinking long and hard about going into
crime, family or publicly funded civil work.
Marcia Williams: Can I pick up on this issue of
transferring the risk but maybe from a diVerent
angle, which is that I think one of our major
concerns is the extent to which these proposals are
being discussed and debated but in the absence of a
full race equality impact assessment. It is very
diYcult for people with all the variables that there
are in the mix to fully understand what the ultimate
impacts are going to be both for BME firms, but
particularly for BME clients. Given that the DCA
and the LSC are public authorities, they are subject
to the Race Relations (Amendment) Act, we are
concerned that the full impact assessment does not
seem to be forthcoming in the way that we would
like. We understand that various strands of Carter
will be rolled out over a period of time but I think
our very basic concern would be that the impact of
that kind of staged implementation could very well
mean the removal from the marketplace of precisely
the kinds of firms and practiitioners that we are
discussing here. Their absence means that it is very
diYcult after that point in time to do a genuine and
full race equality impact assessment with any
integrity because they are simply not in the
marketplace to be able to assess them. From our
perspective we are very concerned to ensure that the
full spirit and letter of this piece of legislation around
race equality impacts is adopted. Our feeling is that
the Carter Report adopted a very negative and a
very limited approach to the question of race
equality. It simply looked at this issue about
elimination of discrimination: are the measures
themselves discriminatory? We would say please
bear in mind that those public sector duties are
three-part and they are purposive and positive. They
also include an obligation not just to eliminate
discrimination, but to promote good race equality
and to ensure the positive promotion of race
relations between diVerent groups. They are things
that we would very much hope that the DCA and the
LSC would bear in mind.
Lynton Orrett: In relation to the race impact
assessment, Vera Baird gave a speech to the Black
Solicitors’ Network on 8 June 2006 and in that
speech, if I may read from what she said, she said,
“Let me add that there will have to be and will be a
full race impact assessment of these proposals if they
become government proposals”. We have got the
first stage of those proposals that will be
implemented within the next eight weeks but we do
not have a full race impact assessment.

Q242 Chairman: Have you got any sort of race
impact assessment?
Lynton Orrett: We have got nothing that we would
class as a race impact assessment at all.

Q243 Bob Neill: This is something that I recall,
things like the Bar’s Diversity Group and others,
raised at the very beginning of the Carter process.
That is not something that comes as new, is it.

Marcia Williams: It is not a surprise.
Oba Nsugbe: I think if you do not know exactly how
the legal landscape is liley to look, you do not have
any kind of map as to where you are going, you do
not have a particularly good map of where you are
coming from. It is crucial to have a race equality
impact assessment and, having been promised one, I
do not see the point of undertaking it piecemeal
because we are told that these are all connected
reforms. So if you put into place one reform you
have already altered the landscape. If you do not do
this kind of thing which, in fact, engenders
confidence in the profession, you find that by the
time you come around to it, as is happening now,
lawyers are already saying “This is not for me, why
should I stay? What is happening?” There is anger
and disillusionment. It is a crucial aspect as the
Committee have no doubt picked up. The crucial
aspect of what we are saying is something that the
Government indeed said that they would do and
we were expecting an independent race impact
assessment, such as they did with the MDA Report,
which I am sure you have looked at and read, which
was a high quality document that did good research
and asks people how this service is delivered.

Q244 Bob Neill: Has any reason ever been given to
you as to why that has not been done?
Sailesh Mehta: When we met Lord Carter’s team
right at the outset the first few questions were, “How
many people will fall by the wayside at the first stage?
How many at the second stage? How many will be
BME firms and what BME communities will be
aVected?” The answers we got were “We do not
know” to all of those questions. We could not
believe that you could propose a wholesale change to
such a fundamental part of our way of living and not
know the answers to those questions. Even now my
members ask me “How many of us are going to be
out of a job in October 2008?” The answer I give
them is what Lord Carter’s team told me, “I do not
know”. If the pessimists are right, that there is going
to be a massive negative eVect upon BME
communities, access to justice and a knock-on eVect
for lawyers, then they should be tested in advance
rather than letting it happen and then for people like
us to say in five years’ time “I told you so” because
then those changes will have become irreversible.
Chairman: Thank you for drawing that to our
attention.

Q245 Mrs James: It has been suggested that fixed
fees with their swings and roundabouts might put
certain vulnerable clients at a disadvantage as
solicitors could be disinclined to deal with clients
who are disabled or have insuYcient command of
the English language. Do you agree?
Richard Miller: Yes, I do. I think it is inevitable
when you are dealing with a fixed fee system, and we
already know that the rates are low as far as firms are
concerned, they feel that they are inadequate, if they
are faced with a client who they know immediately
is going to cost them more because they do not speak
English as a first language or they have health needs
or other particular reasons to do with the client
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which mean that the case will take longer to deal
with, that is an immediate disincentive to the firm to
take on that particular client. It is more than that as
well. There are certain firms that specialise in acting
for particular clients. There are some that specialise
in acting for clients with mental health diYculties
and providing all the social welfare needs that they
have. There are other firms that act for particular
ethnic minority communities with all the relevant
language needs that those entail. The result of
moving to a national fixed fee system for social
welfare work, which is due to come in in October, is
that those firms will be losing money on every single
case. They will not be able to operate under this
national fixed fee. From the outset we have argued
that account must be taken of these additional needs
in the fee structure and at every step of the way that
has been expressly refused. We think that is
unacceptable and we still think that is unacceptable.

Q246 Mrs James: Is there a way of minimising this
cherry-picking because one could presume that
companies or solicitors might choose to pick the
ones that best fit into their criteria and the more
diYcult cases might not succeed in getting
representation? How would we minimise on that
cherry-picking?
Richard Miller: The LSC talks a lot about
monitoring on an on-going basis but the whole point
of moving to a fixed fee scheme is they are insisting
that firms should change their pattern of work, so
these firms that are specialising in dealing with these
clients with additional issues, the LSC are saying
they should take on a load of simpler cases as well to
balance that, so they will be required to stop taking
on some of these clients with the additional
diYculties. Meanwhile, the firms that have no
experience of dealing with these clients and no
experience of addressing their needs will be expected
to take them on. It is not in the clients’ interests and
it is not in the solicitors’ interests. I do not think the
monitoring can deal with this issue and I do not
think it would be desirable for that to be the way
forward anyway.

Q247 Mrs James: I am also concerned about the
inclusion of interpreters’ costs in the fixed fees for
asylum legal advice. Is this the right way for you to
improve eYciency in that area?
Richard Miller: Absolutely not. We have got no idea
why in this one area alone the LSC decided that the
interpreters’ fees should be included within the fixed
fee, we can see no justification for it, we think it is a
deeply retrograde step and we very much want to see
that removed.

Q248 Keith Vaz: What role do black and Asian
suppliers play in ensuring access to justice for the
community?
Marcia Williams: We would say that they provide an
absolutely critical link and function. The fact of the
link between the ethnicity of the firm and the
ethnicity of the client has been acknowledged by
Carter. I think we would disagree to the extent
that he suggests that link is purely perhaps on

a geographical basis, that BME clients tend to
gravitate towards BME firms because they happen
to live or work in a particular location. We think it
is much more fundamental than that, that there are
cultural, linguistic, faith and other reasons for
clients from black and minority ethnic groups
positively seeking out firms and lawyers from those
backgrounds. For that reason we are concerned at
the suggestion in Carter’s Report that somehow a
regional analysis of the pattern or spread of BME
firms is inappropriate and actually the proper
concern is to understand the proportion of black and
minority solicitors and barristers at a national level
because it is certainly our feedback that there is that
fundamental link, and that clients do seek out
lawyers on that basis. In terms of the overall picture,
what we would say is the presence of those kinds of
firms in the legal marketplace adds a particular value
in terms of community cohesion as well. The fact
that there are lawyers, respectable members of
the communities, entrepreneurs, people who are
running businesses and owning firms, is very
important in an environment where there are not
such role models commonly and it does provide a
real focus point and a hub in a community to know
that there are those trusted advisers that people can
go to.

Q249 Keith Vaz: Mr Mehta, you have your own firm
at the Bar, do you?
Sailesh Mehta: No, I am a barrister.

Q250 Keith Vaz: Which of you has your own firm?
None of you?
Oba Nsugbe: Not own a firm but Lynton Orrett
certainly has experience of working in an ethnic
minority firm.

Q251 Keith Vaz: For example, in an ethnic minority
firm, what percentage of the clients would be from
the ethnic minority communities? Are you talking
about 50% plus?
Lynton Orrett: With the firm that I worked with it
was easily above 80% and what you would get from
clients was that they did not think a solicitors’ firm
could be like that. They would walk in and they
would feel comfortable immediately from reception
onwards. One of the things they always commented
upon was how relaxed they felt. It is something you
cannot quantify, it is like why do you pick your
friends. When they walked through the door the
faces they met, maybe from the pictures on the wall,
little things could make a diVerence, what they were
oVered as a drink when they came through the door,
small things that you understand about your
community instinctively so that when they walk in
they feel comfortable.
Sailesh Mehta: I think the LSC pre-Carter did some
research and for small firms in conurbations such as
London where there are larger groups of ethnic
minorities, something approaching 50% of firms of
solicitors are BME controlled or run. That is a pretty
high proportion. Part of an explanation for that is
that these firms do not sprout up for no reason, there
is an economic reason as well. There are a number of
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communities who can support these firms, who need
these firms, and these firms would not exist and
thrive but for their local community using them and
needing them and it allows access to justice for these
communities. One of the diYculties that we have
with Lord Carter’s proposals is that the starting
point is that these small firms are uneconomic and
therefore bad for business. We do not accept that, we
say that these firms are, in fact, very good value
for money and add a level of assistance to the
community which cannot be put into monetary
terms. As soon as these firms go, and we say that a
good proportion of these firms will go under Lord
Carter’s proposals—

Q252 Keith Vaz: What proportion will go? What is
the estimate? You say that Lord Carter has no
estimate, what is your estimate?
Sailesh Mehta: Our pessimistic estimate is more
than 70%.

Q253 Keith Vaz: 70% of?
Sailesh Mehta: Small black and Asian firms.

Q254 Keith Vaz: They will close as a result of these
proposals?
Sailesh Mehta: Yes. At the second stage when price
competitive tendering takes eVect and hard
economies bite, then, of course, it is very likely that
the larger firms will win at the second stage. It does
not matter how good a firm you have, it does not
matter that your local community wants you and
needs you, you will still go.

Q255 Keith Vaz: Pretend I am Lord Carter for a
moment—I know it is diYcult to imagine that—he
says what they should do is they should merge. There
is nothing wrong with Malick & Malick of Wembley
merging with Bindman’s, for example, I know you
find that also hard to believe but imagine that could
happen. Why is it not possible for these little firms
dotted around the inner city areas to merge as Lord
Carter wants?
Sailesh Mehta: Can I answer that question in two
ways. Firstly, what is happening and, secondly, what
we believe the reasons are. If Lord Carter is right and
if there is a good economic argument for these
proposals then right now, as we speak, there would
be merger mania amongst the small firms because all
of the small firms that fear they are going to lose out
will start merging with Bindman’s and so on. In fact
that is not happening at all. I can tell you from the
members that I represent in the Society of Asian
lawyers, there is no merger mania at all, it is
pessimism. The reason for that is the economic
reason that these firms start oV in the first place. You
start oV a firm near an Ethiopian community, for
example, in West London because that community
is going to support you. You do not then merge with
the firm next door that is supported by another
community, there is no rationale for that sort of
thing to happen. What I say is what is happening
because if I was wrong about that, there would be
mass mergers right now, there would be large BME
firms sprouting up all the time.

Q256 Keith Vaz: Did Lord Carter have a member of
the black and Asian community on his review team?
Oba Nsugbe: Not that we are aware of, unless we
missed something.

Q257 Keith Vaz: How was he able to know of your
concerns? How did he know that what you were
saying was representative of the community? How
did you put yourself across?
Oba Nsugbe: We had written submissions,
obviously, but, more importantly than that, we had
a public meeting in the GLA, the Greater London
Authority.

Q258 Keith Vaz: And he attended?
Oba Nsugbe: No, he did not attend, but where we
specifically targeted the community, the community
leaders, religious leaders, and we had on that
platform the immigration practitioners, we had the
Law Centres Federation and the Refugee Council,
and we wanted, obviously, to talk to the community
about these concerns and we did not have any
representative from Lord Carter’s team.

Q259 Keith Vaz: Did you meet Lord Carter? Since
you take your name from his name, the Carter
Diversity Group, did you meet with him and discuss
these issues with him? Did he ask you to meet with
him?
Lynton Orrett: As everyone will know, we are an
umbrella group. I represent the Black Solicitors
Network under that umbrella and we had numerous
meetings with the Carter team.

Q260 Keith Vaz: With Lord Carter himself?
Lynton Orrett: Lord Carter was there as well. We
were invited to open meetings and we also had
meetings with his team to express our concerns.
Partly the concerns were about the consortia and the
mergers. The mergers have been dealt with. The
reason that the consortia also are not happening is
because we said from day one there has to be a
development fund. The smaller firms do not have the
resources of Tuckers, where they can employ
someone who can plan a consortium for them. So we
needed a transitional fund, and we said: “Look, this
may be what we need, and the BME firms need, to
survive. If you can give us this transitional fund”,
which Lord Carter did recommend in his report,
“then we may be able to form consortia and we may
be able to take it forward that way so that people do
not have to leave the areas they are in, they retain the
link with their communities, but we can save on cost
to the LSC.” The LSC has decided that that money
is not available. It has to be spent elsewhere.
Whether that is on their administration, or
whatever, I do not know, but they have said
definitely there will be no fund for BME and small
firms.

Q261 Keith Vaz: But there seems to be an acceptance
by Lord Carter that his reforms will have a
disproportionate eVect on black and Asian firms
and, therefore, the community. As you say, the
community accesses these firms in order to get access
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to justice, and it justifies it on the grounds that it will
control Legal Aid spending. Do you think that that
is a justification? That is an easy question, by the
way.
Lynton Orrett: It is no justification. We also have to
look at savings that are taking place as we speak. For
example, since means-testing has been introduced
we have seen a reduction in the number of
representation orders being granted, which means
there is less income coming into firms. We are having
conditional cautioning for crime, which means that
a person can be cautioned at the police station, have
conditions attached to that caution but never see a
solicitor. On the estimates that were out last week, it
seems that there has to be a saving, roughly, of
around £100 million already over the next year on
three proposals that are being brought in by the
LSC. Those savings are being found somewhere else.
Why do you need them from the reforms? Also,
Carter says that they can retain a client-base under
these reforms. Last week, when this 100 million
figure was mooted, the Legal Services Commission
said that small firms will have to make up the deficit
through private work. That is diVerent from the
basis upon which Carter said they can ensure there
will be a client-base. If the client-base is already
disappearing because you are not getting Legal Aid,
then we are talking about a smaller pool than all the
figures relate to in the reports, so it is going to be
even worse than was originally anticipated.
Marcia Williams: May I add to the question on
justification. Again, here Lord Carter’s justification
argument runs along the lines that the move to
working with larger firms is justifiable on the
basis that, although it may have a particular
disproportional impact in terms of the number and
scope of BME firms, provided he can maintain a
proportion of BME practitioners in the professions,
then there is some justification for that approach. I
repeat what we said earlier: we would feel it is the
regional pool that is the proper pool for assessment,
not the national pool, but also I think what we
would say is that the justification is based on broad
proposals around the best value, the fixed fees and
peer review. What we would suggest is that that
justification needs to be more detailed, more specific,
and it needs to be from the perspective of do these
reforms hold up in the light of the Race Relations
(Amendment) Act? Are they justifiable in that
context? The only way really to answer any of those
questions is to undertake a full wide-ranging race
equality impact assessment.

Q262 Keith Vaz: Did you put it to them that they
should do that?
Marcia Williams: Absolutely.

Q263 Keith Vaz: What did they say?
Marcia Williams: At the moment I think the
position is that they are prepared to look at race
equality impacts in the context of the individual
strands—for example, police station boundaries and
so forth—but we are insisting that there should be an
undertaking for this full race equality impact. As
colleagues have said, the Government is suggesting

that they will undertake an impact assessment. What
we do not have is any assurance about the timing of
that and, with these reforms coming in April 2007,
the clock is ticking.

Q264 Keith Vaz: You want them before?
Marcia Williams: Of course.
Keith Vaz: Thank you very much.

Q265 Dr Whitehead: You have already mentioned
this afternoon and, indeed, in your written evidence
the impact that particularly best value tendering
might have on BME practices. You also mentioned,
I think, that BME solicitors working in non BME
practices would actually not resolve the particular
issues, should there be best value tendering and
fixed fees coming in. Assuming that they do, what
measures would you think the LSC might take to
ameliorate that impact and, particularly, are there
views you might have about how the very notion of
best value might, therefore, be judged? What is the
quality as well as the quantity of best value that one
might look at in this context?
Marcia Williams: Can we pick up, first of all, on that
distinction between BME lawyers operating in their
own firm and environment and BME practitioners
dispersed in a national picture among firms more
generally? We would not say necessarily that is a bad
thing. Of course we want to see more diverse law
firms and practices, but, picking up on something we
mentioned earlier, we do think it particularly adds to
the ethos and the identity of a firm as such where we
do have those entities present in the market place.
We have suggested that perhaps the criteria for those
needs to reflect the needs of the BME client. So the
ability of firms to be able to provide the kind of
service that Sailesh was describing for these clients—
sensitive and appropriate, linguistically, culturally,
and so forth—is a necessity, but we do struggle to
see how the mainstream approach that is being
suggested can answer that. To be very particular, the
recommendations that Lord Carter made were
around ensuring that each law firm has in place an
equal opportunities policy, for example. We know
already that that is a requirement under professional
conduct rules. Every firm must have an equal
opportunities policy in place. He also suggests that
one way to ensure the presence of these laws in the
market place is to do regular and frequent
monitoring. Sadly, we all know what the results of
that kind of monitoring are; we know that there are
pockets of under representation in the mainstream.
I suppose what we would say is that those
recommendations are fairly safe, they are not
particularly ambitious, and that actually what we
need is a commitment to these kinds of firms being
present in the market place. Maybe some more
radical suggestions might be considering the scope
for either not insisting on a minimum threshold of
contracts in particular areas, or for particular types
of firms, or, as I say, looking at the criteria for best
value, what that might mean and what that might
represent in practice, to enable these firms to survive.
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Q266 Dr Whitehead: Would you, in the context of
best value, perhaps be looking at a wider definition
of what best value might be, particularly in the
context of what you have already said about the
presence of BME firms, and that best value simply
based on the lowest envelope tender might not be the
most appropriate way to look at it?
Marcia Williams: I agree. I have to say that the
diversity approach that has been taken in the
report is very much a human resources-led equal
opportunities approach in that the concern is to
ensure that there is an appropriate headcount of
lawyers from diVerent backgrounds and that there
are internal policies, and so forth. That is laudable,
but what we would like to see is this cascaded
through into service delivery. It is at that end that
our real concerns are: what the client might expect
and how the client might benefit in the new regime.
It is imperative that best value reflects that.

Witnesses: Rodney Warren, Director, Criminal Law Solicitors’ Association (CLSA); Brian Craig,
Chairman, Association of Major Criminal Law Firms; Helen Cousins, Partner, Cousins & Tyrer; and
Joanna Stevens, Specialist National Criminal Law Team, Thompsons Solicitors, gave evidence.

Chairman: Ms Cousins, Mr Warren, Mr Craig, Ms
Stevens, welcome. It is very good to have you with
us. I think we have got one more interest briefly to
declare.
Keith Vaz: Thompsons have acted for my
constituency party on an issue.

Q267 Jeremy Wright: Can we start with the position
as it is now. We understand that the number of
solicitors firms who hold a criminal Legal Aid
contract has been gradually declining, and that
obviously gives rise to some concerns as to whether
the supply base is large enough to cope with the sort
of proposals that Carter has in mind. First of all, is
it your impression that the number of criminal law
solicitors is declining and, if that is right, are there
enough of them to enable them to do the work that
Carter has in mind, particularly in smaller towns and
rural areas?
Rodney Warren: I wonder if I may start by giving
some figures in relation to that. It is a very interesting
question. I think there are now something
approaching 120,000 solicitors on the roll and
certainly 100,000 in practice. There are, I think, on
the Legal Services Commission’s figures, somewhere
over 5,000, so, therefore, roughly 5% of solicitors are
qualified or accredited to do criminal law, and that
figure of 5,000 solicitors, it may be two or three
hundred more than that, but it is a number which has
remained broadly constant over a period of time but
has dropped a little. The number of firms in which
those solicitors work has been about 2,500, and
falling, over the same period of time. Certainly my
understanding of it is that nobody has actually
suggested that there are too many solicitors in work,
but actually it may be true that they are spread
across a large number of firms and, therefore, the
administration of the process may be more costly
because of the number of firms involved. I do not
know whether my colleagues would agree on that.

Richard Miller: I think one concern here is that in
any best value tendering scheme that could only be
one element of what is being looked at. The scheme
has to be objective, it has to be fair to all bidders and
there is always the risk that the firms that are
providing these services will lose out because in the
overall assessment they do not score as highly as
some of the other firms; so we would need to see a lot
more detail presented by the Commission or by the
DCA as to how this would operate in order to ensure
that these services for clients were protected. At the
moment we do not see how that would operate. We
do not see any way that they have come up with yet
that these services would be protected.
Chairman: We have found your evidence very
helpful this afternoon. You have drawn our
attention to a serious omission in the Government’s
approach to this. Thank you very much indeed.

Brian Craig: I think there is a regional element.
Certainly in some of the rural areas, as I understand
it, cover can be very diYcult. However, in some of
the urban conurbations there has not been, I would
say, a shortage of solicitors available. The question,
I suppose, is whether or not you have got the right
skill-sets for the work that needs to be done, and
certainly I would not personally see a shortage at this
point in time.

Q268 Jeremy Wright: You are obviously here to talk
about things from a criminal perspective, but one of
the arguments that is made in the context of the
Carter Reforms is that it will do less damage to the
supplier base to implement these proposals in the
criminal field before doing it in the civil field. Is that
a point of view with which you would agree?
Rodney Warren: No, it is not—a very simple answer.
It seems to be taking an extraordinary risk with the
eVective operation of the criminal justice system to
try an experiment across the board, and just hope
that it is going to operate eVectively. I think we are
united in expressing degrees of concern about
varying aspects of it, and, therefore, to leap ahead
with criminal law without being certain of the
consequences, I think, is taking a very great risk
indeed. I do not think it is a question of putting one
before the other as a means of testing it; it seems that
such an experiment should be proved to be a
successful pattern and process before it is put into
operation.
Brian Craig: There is a real problem in terms of
whether or not criminal law firms will remain viable
under what is being proposed under Carter. As
you will be aware, Otterburn Research showed
profitability levels ranging between "6 and 2%. The
actual reduction that Carter sees generally is set at
about 4% in the first year, but on a regional level that
is considerably more. What we have got is a situation
that under Carter, where we expected to see lower
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unit costs, we have already seen a reduction in
volumes as a result of means-testing and there is a
transfer of risk. It is very diYcult, in that context, to
see how criminal law is going to be able to continue
under that triple-pronged attack, and one would
have thought that the first steps ought to be looking
to see whether or not the system is going to be viable
in the first instance on the criminal side or on the civil
side. I am sure the civil practitioners face as equally
daunting prospects as the criminal.
Helen Cousins: The criminal justice system as a
whole feels, to those who practise within it, to be
right on the very edge. The police are struggling, we
understand, with various aspects; the Probation
Service fails to produce reports more often than they
produce them; the court staV are striking. We are
right on the edge. It seems to me that if you push the
criminal profession any further than they are at the
moment, which will take them over the edge, then
the whole thing will collapse, because it cannot work
without us. To try and experiment on a system that
is so fragile and on a group that within that system
is beyond fragile seems to me to be lunacy.

Q269 Chairman: There is another issue which has
complicated it, certainly in my own area, which is
that duty solicitor and police station work out of
hours is disappearing because the police are taking
all prisoners, other than in daylight hours, to a
distant police station, which takes out the solicitors
practices in three or four towns from involving them
in this work. Is it your view that there is a whole
series of pressures which are actually making it less
and less viable for the small town firm to remain in
criminal work rather than pursue all the civil
business which might be open to them?
Helen Cousins: Yes. One of your colleagues asked
the previous witnesses about the quality of the
people coming into the profession and the impact
that Carter will have on that. I am very clear that it
will have an extremely desperate impact on the
quality. First of all, the pay. The rates are
unsustainable, so the money that will be there to pay
people coming into the profession will be so low that
you will get what you deserve. There is too great a
risk, for those who are capable of doing something
better, for them to take. Why bother going into
criminal law, why bother setting up a business when
the remuneration and the benefits, such as they are,
will be so small, and anyone who can do anything
else will go into a diVerent field. In addition, there is
too little respect. I am sick, as most of my colleagues
are, of being treated as if I am worse than useless and
of no value whatsoever, and it is just not worth it,
frankly. More importantly, you can see already the
quality of the people who are going out of the
profession. We all know of firms who have stopped
doing criminal work. There are major firms that
have stopped doing it. There are good firms in
conurbations and there are good firms in rural area
who are stopping because they can no longer take
either the risk or the remuneration levels as they are.
So the quality is bound to reduce significantly, in my
view, and, yes, the way that we are being expected to
work and the way that Carter anticipates that we

work makes it even more likely that people will
leave. The proposals will mean that within a firm you
have to do 80% of your police station work in-house.
For a small firm, we have to take into account the
Working Time Directive, which has now been found
to apply to us as well. So, I cannot use the staV that
I use during the day to do out of hours work at night,
I cannot use agents, because I have got to do 80% of
it in-house, so who do you think that means is going
to a police station? Me, four of us, four partners, all
of whom, quite frankly, are too old and too tired to
go out all night to police stations to deal with
rubbish. The whole thing just will not hang together
as a system in a way that will mean that police station
work is viable.

Q270 Jeremy Wright: Ms Stevens, is there anything
you wanted to add?
Joanna Stevens: I was going to go back to the point
that you made at the beginning on the impact on the
supply base. These reforms are so radical that, in any
other context, you would have some piloting. When
we have had changes before, both on civil and
criminal Legal Aid, things have been piloted, and
there is no suggestion of any piloting here, which
would seem to me to be a sensible thing to do.

Q271 Jeremy Wright: Where would you suggest the
piloting happens? There is a pretty consistent
impression being given from all the witnesses we
have heard from today that these developments are
not popular. If nobody is going to volunteer, where
would you suggest that the pilots should be held,
because there has to be a site for the pilot which gives
you a representative enough view of how the
proposals are working to assess whether or not they
are going to work nationwide, assuming you pursue
a pilot? Is there a particular consideration we should
be giving to where these pilots should happen, if
they happen?
Joanna Stevens: I think you could do it on a limited
geographical basis, and you have got to put in some
reward elements so that firms that participated in a
pilot would not be financially penalised for doing so.
This is what has happened in the past and so,
knowing that that has worked before, why not
replicate it in this situation?

Q272 Mrs James: I wanted to turn to bulk contracts
and the need for economies of scale. Will there have
to be a minimum contract size for criminal Legal Aid
work to make the Carter proposals work?
Brian Craig: The association that I represent was
initially set up because the current rewards within
criminal Legal Aid were simply insuYcient to make
us feel as if we were actually getting a good return on
the investments we had made. The problem that we
currently have is that most criminal law firms are not
making a profit on their general crime; they are
subsidising that through very high cost cases, they
are subsidising it through other areas of work,
general crime is no longer seen as particularly
profitable. To take money out of that, and I think
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this is what Lord Carter identified, if you are being
forced to remove money out of the criminal justice
system, then there has to be another mechanism to
provide that income to firms. We are not particularly
interested in whether or not we get X amount from
police station work, Y from Magistrates’ Court
work and Z from Crown Court work, we are looking
at an overall income against our outgoings. The
problem that we have in seeing these reductions is
that to cater for that the only mechanism that is
available, if no more money is going to be put into
the pot, is to deliver volume. Therefore, if the large
firms are to survive, there has got to be the supply of
volume. Then you get to the issue of how do you
achieve that, and one of the mechanisms that has
been put forward is minimum contract size.
However, that is being driven, not by large firms
saying, “We have got to have volume”, it is being
driven by simple economics that, if you are going to
reduce the unit costs of a case (and, let us face it,
none of our overheads are going down generally),
then somehow or other that has got to be replaced if
the large firms are to survive. It is going to be equally
diYcult for small firms. I make no bones about that.
The reality is that everyone is working on incredibly
small margins and they are just not sustainable at
this level.

Q273 Mrs James: That raises the point about the
best value tendering and how that would aVect the
smaller firms. Would that eVectively stand a chance
in this tendering process?
Brian Craig: I think there is a misunderstanding of
the position of the large firms at this moment in time.
I can tell you now that most large firms are currently
looking at downsizing. Just the eVect of the
reintroduction in means-testing and the loss of
volume that it entails means that most large firms
have got too many qualified staV for the number of
court hearings that they are now attending. That
downsizing is impossible to put oV for large firms,
because if you have got 100 employees that you have
got to pay each month, if you are not making a profit
on one case, then that is something you can probably
live with in a total budget, but if you are losing
money on every single case, then that cumulative
eVect is massive. At this moment in time large firms
are not sitting there saying, “Gosh, this is actually
good for us”, they are looking at it and saying,
“These sums do not make sense and if they go
wrong, we are the first against the wall because our
overheads are much greater.” So, whether or not the
large firm could ever get to the situation where they
will be bidding for best value tendering is very
much in question, I would suggest, because unless
something is done to move the market in the
direction of greater volume, then the large firms will
not be there to bid in any event. I would say that, as
things stand, it is going to be very much a bidding
process for small firms.
Rodney Warren: I wonder whether I could add
something to that. The issue about the best value
tendering loses sight of one important diVerence in
Lord Carter’s proposals than most other types of
tendering process, and that is that there is no

guarantee of the volume that my colleague, Mr
Craig, talks about anywhere envisaged in this
process, simply an opportunity to earn up to a level
of a number of cases, but there is no guarantee that,
if arrests drop or other processes of dealing with
defendants are found, there will be the work for the
firm to do. The problem in relation to the economies
is, I do not think, well understood. What we have
seen is a supply base which has been operating on flat
fees, flat cash rates, for very many years, and the way
to deal with that when margins fall is in one of two
ways: either to increase the volume of work, which
the larger firms have done (they get bigger and
bigger, because that has the eVect of maintaining the
bottom line terms of profitability), or you take the
opposite route, which is to reduce overheads, reduce
costs, and work in smaller and smaller units; in other
words to become a true cottage industry. Either way,
and firms have gone in one way or the other,
broadly, you have a sporting chance of maintaining
some level of profitability, and the issue about the
minimum contract size is around understanding
what the consequences will be if you have such
a minimum contract size: because a minimum
contract in some areas would have a much bigger
impact and a disastrous eVect compared with the
impact it would have in other areas.

Q274 Mrs James: I take it you are talking about
major conurbations as opposed to smaller rural
areas. The evidence that we have heard is that there
are over 490 contracted firms doing police station
and Magistrates’ Court work in London. Do you
think that that can be justified or sustained?
Rodney Warren: I think this goes back in part to a
point that I was making earlier. I have not heard
anybody suggest that there are too many solicitors
actually attending police stations, but it may well be
that the number of units in which they work is large,
that is to say there are as many small firms, and the
reason for that, I suspect, partly at least, is just as I
have mentioned, that and the ease with which firms
can set up. So I am not certain that there are too
many solicitors in London; I am quite reasonably
certain that in one area in particular, or two or three,
there is a shortage. The areas I have got in mind are
the rural areas. There are clearly shortages in the
south-west of England, in south-west Wales and
certainly in the north-east of England, and am I am
sure the Chairman knows about that well. Berwick-
upon-Tweed is an area in which it is notoriously
diYcult to have an adequate service from criminal
law solicitors.
Joanna Stevens: Could I make a point about
minimum contract size? We are a national firm, so
we do not have any great volume in any one
geographical area, and so we simply will not fit
within the model that Carter proposes. We work all
over England and Wales, but we do not have enough
volume in any one area to be able to say that we
could have a minimum contract, or any bulk in one
area. Our problem is that we need a national
contract, one single contract, that would cover all
our areas with a minimum price on it.
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Q275 Mrs James: Could there ever be a uniform
procurement system for all criminal Legal Aid
applying to all areas of England and Wales, or will
there have to be special arrangements or exceptions
for certain geographical areas or certain groups?
Joanna Stevens: I think there has to be some
exception to the proposed reforms. We welcome the
fact that the LSC and Carter have made mention of
niche practices. A colleague in the previous evidence
session was mentioning specialist mental health
practitioners. We are in a similar situation. We act
for trade union members across England and Wales,
public sector workers, teachers and hospital staV.
They are very diVerent from your typical criminal
client, they do not fit the profile; we do not fit average
costs for police station attendances or for court.
Under the proposals as they currently stand we
would not be viable, we would not be able to operate
a criminal law unit providing the specialist service
that we do at the moment.
Helen Cousins: The diYculty is that it is dealing with
people and every group will want an exception for
their group. London will say that they have got a
diVerent way of getting work, it is very high on duty
solicitor work and therefore they have a diVerent
profile; people in very small rural areas will say, “We
cannot do it because we do not have enough volume
of work.” Everybody has got their own special case
that they would like to plead, and the reason is
because what we deal with are not widgets, they are
human beings, with all of the failings and the
diVerences that they have.

Q276 David Howarth: Could I ask how you envisage
the bidding system working without a minimum
contract size? The Minister has announced that they
are going to go into the first stage without a
minimum contract size. Exactly how are you going
to bid? What are you going to be bidding about? Is
it going to be a schedule of rates that you are going
to bid: “We will do a job at this price and you send
us as many as you have got”, or are you going bid
on: “You set the volume and also the price”, and
then the authorities will have to match the bids to the
volume they have got so they get the right volume?
How exactly is this going to work?
Helen Cousins: I do not know.

Q277 Chairman: An honest answer!
Helen Cousins: I am sorry.

Q278 David Howarth: I am afraid that is what I
thought too. Has anyone got any idea?
Brian Craig: For clarity, the first stage is the
minimum contract size is something that is still
envisaged for coming in for October of this year.
Obviously that is something which is supposed to be
getting the market ready. Frankly, the levels of
minimum contract size which are envisaged are
probably insignificant to make a huge eVect,
certainly on the larger firms. Beyond that, I have no
idea how contract bidding could work because,
frankly, I have absolutely no confidence that the
Government would be able to stump up the money
necessary to pay at market rates. There is nothing

that I have seen so far which would suggest that
firms can continue to work at the rates at which they
are currently working. Even if we had huge amounts
of volume, there are only so many economies of scale
that can be delivered, and I am not convinced that
the Treasury is going to be particularly happy when
it is faced with a 20% increase in costs where people
actually bid for the market rates. So, whether or not
we get to that stage, I am somewhat pessimistic in
any event.
Rodney Warren: One of the concerns that have been
expressed about the process (although we do not
know and cannot see how the bidding process might
operate and what are the risks of it) is that we have
a supply base at the moment which ranges in its
sophistication and understanding of its business cost
so that the bigger firms are more likely to have a
much better understanding of their economic base
and their profitability, whereas solicitors working in
their own practices may be less able to understand
fully what the figures are about, mostly because they
are out working all the time. The risk is that when
they are bidding for the contracts that have been
described to us, they will have to bid in such a way
to try to secure a contract. They will have, as we have
said, all of their eggs in one basket. The temptation,
inevitably, is going to be to bid a price which secures
the contract, irrespective of whether it is truly
economic, and that actually means that they could
unwittingly (because they would not do it
intentionally, I am sure) be bidding at a price which
is uneconomic, and that that in itself will damage the
supply base.

Q279 David Howarth: There is also the problem that
this could be a requirement of the contract, is there
not? The Government says, “You tell me a price and
I will send you some work if I feel like it.” That has
the fundamental legal problem that it is not a valid
contract.
Brian Craig: One of the real problems is that there is
no guarantee of volume, is there, and, therefore, how
do you actually bid against an unknown volume,
particularly in a market where you have got very few
controls over delays, which obviously aVect the costs
that you can deliver at? Although I am aware that
Lord Carter is saying the market will sort that out,
because they will bid at a higher rate for those courts
where there is undue waiting, and things of that
nature, the reality is that there will be a lot of concern
as to whether or not firms will be successful in their
bids and there will inevitably be pressure to bid low,
and it may well be that these levels become
unsustainable. They may even be sustainable at that
point in time but something happens in the criminal
justice system to which changing the volumes,
changes the amount of travel, waiting, whatever it
might be, that pushes a firm over the brink and
makes them unprofitable. Once the supply base has
been diminished, who then comes in?

Q280 Jeremy Wright: Can we come on to the fees
that Carter has in mind for police station work? His
assumption appears to be here that the Magistrates’
Court standard fee structure is working very well
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and, therefore, we can import that into fees for
police station work. I suppose there are two
questions that arise out of that. The first question:
do you agree that the standard fee structure of
Magistrates’ Court work is working well, and, if you
do agree with that, what are the problems with
importing that into police station work?
Helen Cousins: It works relatively well at the
moment in the Magistrates’ Court because travelling
and waiting are paid on top. The minute that
travelling and waiting are taken out of it, I think,
shows total exploitation of those of us who work in
the system, because what we are being told is an
element of travelling and waiting will be transferred
into the standard fee, ie you can stump up the rest.
Well, actually, why should we? Once that goes in the
Magistrates’ Court, I think it will cease to work there
as well. In police stations it is an absolute no, no.
You cannot expect people to turn up Christmas
night for the same money as three o’clock on a wet
Wednesday afternoon and run out of their fixed fee
and still stay there for the love of it. In Leeds it has
been said on a number of occasions that the police
have had a meeting, because they think that fixed
fees are coming in in April, to discuss how they are
going to handle it, and we are being told that we will
be told to attend at the police station for six o’clock
and they will have no intention whatsoever of
dealing with us until eight o’clock because they
know that we will be doing it for free; and that will
upset us, we will leave and we will leave clients
unrepresented; and I am afraid, for the money that
is being paid, I will leave clients unrepresented. It is
not a happy position. I have spent 22 years looking
after the rights and wishes of other people, and I do
not feel comfortable that I have been pushed to the
point where I walk away and leave them.

Q281 Jeremy Wright: The problem for the
Government in all of this, presumably, is that if you
leave your client unrepresented, that will not save
costs; in the long run that will increase costs because,
later in the court process, the fact that they did not
get the right advice at the police station will become
a problem?
Helen Cousins: Yes, section 78 arguments, and so
forth, and miscarriages of justice, so it is not going
to help anybody.
Rodney Warren: The Magistrates’ Court system at
the moment, we say, works reasonably well because
of the way that it is structured. It is not anticipated
that the same structure will apply in a police station.
The reason it works well in the Magistrates’ Court is
that, broadly speaking, there are two levels of fixed
fee and a reasonable rate at which we move into
a non-standard fee rate where cases become
exceptional. That is not exactly the same structure
that is envisaged at the police station. It is envisaged
that there will be one fee only and that the number
of cases that would get into the escaped category
would be so small as to be negligible, the sorts of
cases which most of us would never ever deal with in
a whole career, never mind once in a year. On top of
that, as Ms Cousins has already said, the removal of
the travelling and waiting time, which transfers the

entire risk in terms of time (which is what we have to
sell to the employer) means that the process quickly
becomes uneconomic, and especially then, as Ms
Cousins has also said, if people within the system
take advantage of that, then the position is
exacerbated, not helped.
Brian Craig: There are two points I would make on
this. The first is that, unfortunately, the way in which
the system is being set up currently causes perverse
consequences. If you consider that the more serious
cases take a longer period of time whilst you are
down at the police station, then you will very quickly
see that, if you are getting the same amount of
money, the hourly rate that you are eVectively
working to is much higher for the very simple cases
and much lower for the very long cases. You can go
down to a police station, eg a murder case, you might
be down there for 10 hours, and if the standard fee
is £300 you are going to be getting £30 an hour for
your troubles there. If you are down there on a
shoplifting case which lasts for two hours, you are
being paid £150 an hour for your trouble, plus the
problems with the travel and waiting. Therefore, if
you took an impure economic sense, there is a clear
incentive to actually start to utilise the less qualified
staV on the most serious cases, and this seems to be
a very perverse situation to move towards. The other
issue that I would raise, very briefly, is that with the
standard fee within the Magistrates’ Court that has
been very eVective at controlling costs, but a lot of
firms have moved to a point where the Magistrates’
Court work is a sort of loss leader almost for the
Crown Court work, and with the changes that are
taking place, both in terms of the reduced rates
for the police stations, reduced rates for the
Magistrates’ Court and with the savings intended on
the graduated litigator fee, it means that we can no
longer take those sorts of hits at the Magistrates’
Court. Almost certainly, as the waiting is no longer
paid, solicitors are going to be forced down the
economic route of saying, “Why have I got a
solicitor there?” If you have a case that is being put
back for an expedited report to the afternoon, I am
afraid the solicitors are going to say, “I am sorry, I
cannot wait for this. I want a judgment. I want this
case put over to another date when I am next in
court.” There will not be the ability financially to
remain in court in those circumstances. So, although
it may be perceived that standard fees have worked,
and I think that is true, I think the loss of the waiting
time is going to have a lot of consequences that are
not actually identified. Just by way of another
example, I am sure that every time the CPS fail to be
ready to proceed there will be a request for costs
against them, because why should we be bearing
those costs any more? They are the sorts of things
which I do not think have been fully taken into
account.
Joanna Stevens: From our perspective Magistrates’
Court fees have worked, we have learnt to live with
those, but, for the same reasons that Mr Warren
outlines, it is not proposed that that is replicated for
police stations, so you just have a flat, fixed fee for
the types of clients that we deal with. You are not in
and out of there in a couple of hours. It is not
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unusual to have 12, 14 hours worth of interview time
and time with your client prior to interview for the
types of people that we deal with, and so we will lose
massively in terms of income in police station cases.
Our margins will go completely.

Q282 Jeremy Wright: Moving on to Crown Court
work, the Bar obviously operates on a graduated fee
system in the Crown Court. Assuming that the fee
levels are set at the right level, what are the
objections to a graduated fee style system for
solicitors doing Crown Court work?
Rodney Warren: There is no objection in principle to
a graduated fee scheme working for litigators, or
solicitors, as opposed to advocates. There is no
reason why they should not work. The key to that is
ensuring that the proxies—that is the elements that
constitute the graduated fee—should be appropriate
to represent the work which is actually being
undertaken. The work that solicitors do, of course,
by definition, is diVerent from the work that the
advocates may do, and we have concerns that the
proxies so far identified for litigators do not reflect
the extent of the work that solicitors should properly
be doing to represent their clients to help towards the
proper preparation of trial. By that I mean that one
of the principal areas is that probably in more cases
than in the Magistrates’ Court the defendant will be
remanded in custody. It is totally outside of the
solicitor’s control as to where that defendant will be
held in custody, which prison it will be. Of course the
cost and time taken to go and see the defendant in
custody is a very important issue, therefore, in terms
of determining the cost of preparing for the case.
That is one example; there are others. It is, therefore,
essential that the proxies are created eVectively.

Q283 Jeremy Wright: To take another example,
what about unused material: because the diVerence
between the role of the barrister and the role of the
solicitor in a Crown Court trial is quite often
substantially accounted for by the amount of unused
material that the solicitor would normally go
through and the barrister would not? The
assumption, again, must presumably be that in a
case where there is a great deal of unused material
there will also be a great deal of used material, so
using used material as proxy is an adequate
representation of the amount of work that will need
to be done. Is that fair or is that unfair?
Rodney Warren: I think that is actually very unfair.
I do not think that the two necessarily correlate one
with another. It is a simple thing, of course, to
suggest that if we do not take into account the
unused material, it will be up to the solicitor to
decide whether or not to go and look at it. Of course,
we know what constitutes doing the job properly
and eVectively for the defendant in the interests of
justice, and it cannot be to ignore what is available
in the unused material. It is for that reason that we
consider that the unused material is absolutely
crucial in this, and I know that Mr Craig has some
strong views on that as well from experience that has
come about within his own work.

Brian Craig: One of the examples that you might
have heard about, it was certainly in the pack that
was distributed to the Legal Aid debate, relates to
one of the clients of our firm. We were asked by the
judge to go and look through the unused material
(and there was a huge amount of unused material)
because it was identified, very belatedly, that the
main prosecution witnesses in a murder case had, in
fact, had the flat that she lived in bugged by the
police and there was some real concern over her
position. The case turned. The gentleman concerned
was acquitted when it was discovered that there had,
in fact, been a tape that had never been disclosed to
us which had the person actually saying, “I did it. I
killed him. I had to”, and that was the main
prosecution witness, so it rather let our client oV the
hook! That was buried in the unused material and,
therefore, there are occasions—You can just
imagine it if we were not being paid to look through
the unused material. We had four people at a police
station for two weeks looking through the unused
material. That was the diVerence between that
person walking and being acquitted; so the
diVerence was the whole of his life, in fact.

Q284 Jeremy Wright: In the example you have given
the judge decided it would be appropriate to order
the defence to do that work. Would it, therefore, be
feasible, in your view, for the judiciary to play a part
in deciding what extra work ought to be done in
particular cases on a case by case basis?
Brian Craig: Interestingly, that came about because
Treasury counsel in that case actually alerted the
judge. We had made a lot of representations in
relation to the unused material, there was clearly
something not right, and eventually Treasury
counsel made it clear that they had identified things
in the material that perhaps should have been
disclosed, and that was the reason that the judge
gave the order to look at the unused material. That
may happen on occasions and it may be that the
judiciary may have a role, but the concern must be
that in many cases that will not be followed through
in that way. Certainly, without the Treasury
counsel’s intervention, it was unlikely that we would
have had access to that unused material, and so I
think there is a real issue. It does beg the question
that if that had not been a legally aided client but
someone who was privately paying, almost
certainly, in those circumstances, they would want
you to actually look at the unused material if they
had real concerns and would be prepared to pay for
it. So you are moving towards, eVectively, a two-tier
justice system if you do not take into account the
exceptional cases where looking at things like
unused material can make a significant diVerence to
the outcome of the case.
Rodney Warren: It is right that the judiciary have got
a role to play in the course of events such as this, but
that actually probably is much more limited to
dealing with issues around disclosure and those
aspects of public interest immunity which have been
well rehearsed. To suggest that the judiciary have got
a role which goes beyond that, I think, is probably
taking things into a new realm. I am not sure that the
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judiciary would feel particularly comfortable with
that. It is a rare event, after all, for special counsel to
be appointed to deal with issues around disclosure,
let alone the unused material, and I think probably
most of us would say that it is very much the
responsibility of the litigator, the solicitor, to look at
the unused material to establish what is there for the
benefit of the client and, of course, to assist, in the
interests of justice, in ensuring that a trial is fair and
that the appropriate, proper evidence is heard.

Q285 Mrs James: The question I wanted to ask was
about the independence of the Bar. In the light of the
likely passing of the Legal Services Bill, will a single
court fee pose a risk to the existence of the Bar as a
specialist referral profession?
Rodney Warren: Yes.
Helen Cousins: Once the money is being split into
proxies, when solicitors have higher rights within
their firm and the monies can all go into the firm with
the overheads that we have, why would you instruct
a barrister? If you can do it in-house, you will, which
I think will decimate the lower Bar, the younger Bar,
which will leave less people there to be the specialist
counsel that you need, as the independent referral
agency, for more important and more serious
matters. So, yes, I think it oVers a great risk to the
Bar.

Q286 Mrs James: Are there any advantages or
disadvantages to the single graduated fee that you
can see?
Rodney Warren: The concept, of course, only
replicates that which happens in private practice,
where the private client will expect the solicitor to get
the best deal possible in terms of the fee that is
negotiated with counsel’s chambers. That is where
the idea comes from.

Q287 David Howarth: My question is addressed to
Ms Cousins. I understand that you are a peer
reviewer?
Helen Cousins: Yes, for my sins.

Q288 David Howarth: Can you explain to us how
peer review works now and how you expect it to
work under the best value contracting system and
whether you have any comments on the issues that I
raised earlier, for example, about the maintenance of
quality between contracts and any other matters that
you think might be relevant at this stage?
Helen Cousins: Mr Miller mentioned in his evidence
that part of the concern is that peer review looks at
what has happened in the past, it does not have any
benefit in ensuring it happens in the future. Of course
you can see a pattern. You can decide that a firm
who is well set up and well supervised is likely to
continue to be so, but in the bigger firms particularly
the turnover of staV is so great, as it is bound to be,
that you can have one rogue member of staV which
will aVect a whole load of files at a peer review and,
two years later when there are peer reviews, that
member of staV has gone anyway and the firm is still
being assessed on that person’s work all that time
ago. It is an inadequate tool, but I think it is

probably the best that there is. I have two very
serious concerns about peer review as a concept. One
is that there is a distinction between quality and
service, and I think those are being conflated in a
way that means that the standards that are being
required are being upgraded out of quality but into
service in a way that is not remunerated. I find it hard
to see how any normal criminal practice would get
much beyond threshold competence, which is the
middle layer, on the normal run of the work that we
do, without providing a service for which the Legal
Services Commission will not pay. If you look at the
criteria for categories one and two, it does require
things that I just know they will not pay for, because
we have fought this in the Criminal Bills Assessment
Manual for years. They are expecting you to do
something and they are not expecting to pay you for
doing it, so how you get higher I do not quite
understand. The other thing that impacts on the
same issue is that it depends what you are being paid.
If you are getting £175 to do the whole of a case, then
you can only expect to get the work that is justified
for £175; you cannot expect to get a Rolls-Royce
service on a mini-income, which is what I think it is
beginning to do. As the money goes down, as under
the Carter proposals it will, either the quality will go
down or the standards will be reduced to ensure that
the quality appears to remain the same, but it
cannot, because if you are being paid less money,
then you are going to get less work. So it works, I
think, to an extent, but it has problems with it and I
think it has future problems under Carter that have
not yet been assessed.

Q289 David Howarth: One specific thing you have
not raised so far is the notion of peer review in very
high costs cases. Do you think you can be a peer
reviewer for a very high cost case if you do not
yourself do very high costs cases?
Helen Cousins: No. We are on the very high costs
case panel and have one on at the moment that takes
me one day a week to manage. It is a very big case
and it takes an awful lot of time. Had I not had the
experience of doing that over some years, then to
walk into a file which can be as big as this room—the
files that you are given to assess could fill that wall—
and know whether all of that work was necessary or
something more should have been done would, I
think, be impossible.

Q290 David Howarth: Another point which has
come up is can you assess a firm just on the part of
its work that relates to a contract or do you have to
assess the whole firm?
Helen Cousins: For a lot of purely criminal firms,
such as mine, we do no private work at all. Provided
your selection of files is adequate, then it does
represent the totality of what we do, because we do
nothing else. So for firms such as mine, yes, I think
you can. It is surprising how much you do get a feel
for the operation of a firm from 20 files. There are
constant problems that appear through them all, or
there are good things that appear in all of them, and
it does give you a picture that I think would be
replicated across the firm as a whole.
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Q291 David Howarth: The final point. The target for
completing all the peer reviewing is October 2009. Is
that right?
Helen Cousins: I think so.

Q292 David Howarth: Can it be done in time?
Helen Cousins: No.

Q293 Chairman: Very high cost cases have been a
major issue in terms of the budget, the LSC and of
the department; therefore it is a high priority to sort
them out. Is peer review an adequate means of
getting value for money in those cases or is it
necessary to go to specialised teams and firms, which
is envisaged in the review?
Helen Cousins: I do not think peer review would be
an adequate check on those at all, firstly, because it is
past and done. The Legal Services Commission can
already have spent £5 million on a case and
somebody comes along and says, “You did not need
to spend all of that.” So it does not mend an issue, if
there is an issue. How you do properly review those
files, I do not know. Probably by having somebody
in-house at the Legal Services Commission who has
great experience of these sorts of cases and is able to
assess what is right and what is wrong.

Q294 Chairman: Is there any reason not to follow
the recommendation for teams with a proven
experience in very high cost cases as being the only
people operating in this field with LSC money?
Helen Cousins: No, provided that people can move
into that field. You cannot possibly shut the door,
because those cases are the ones that allow firms to
exist.
Rodney Warren: I think the answer to that is around
the definition of what constitutes a very high cost
case. There are some cases in which we know, right
from the start of the investigation when that is
embarked upon perhaps by the SFO, that the highest
likelihood is that it is going to be a very big case.
There are other cases, though, in which
investigations start by the police which will end up
as quite lengthy or quite costly cases, but they do not
actually require anything like the same level of skill
in managing big cases that those cases started by the
Serious Fraud OYce might. To give examples of the
two extremes, there could be a very major fraud at
one end—we can all think of cases of that sort that
there have been—and at the other end there can be
disorder cases, which the police deal with in the
normal course of policing, involving a large number
of defendants, all tried at the same time, which could
go on for longer that the current 40-day deadline
which is set. For each of the defendants the work
involved for the defence team would not be that
great, but it would still become a high cost case. The
issue is much more around getting the definition of
what is a high cost case right, and we think that one

way of dealing with that might be to look much more
at who is prosecuting it and how it has developed
than simply by saying, if it is more than eight weeks
of trial it must be a high cost case, because that may
not be capturing the right type of case.

Q295 Chairman: Do you think the measures that
have been proposed will actually enable cost control
of very high cost cases?
Rodney Warren: Yes, there is no reason why there
should not be a hybrid position. At the moment the
Legal Services Commission is involved, through
contract managers, in managing the higher cost
cases, but it does not necessarily mean that those
cases should only be dealt with by a limited number
of firms. As Ms Cousins has just said, there must be
a way in which firms can become more specialised,
and there are many firms who are very capable of
dealing with big cases but they may not be dealing
with the most complex of cases. So there can be a
middle stage where the Legal Services Commission
may, through its contract managers, be dealing with
the longer cases which the ordinary run of complex
or bigger firms could be dealing with, but there may
be a panel which is restricted to the biggest cases of
all and dealt with entirely separately.

Q296 Chairman: Is there not a known definition in
the proposals? I cannot remember.
Rodney Warren: The definition of a high cost case
currently is that that case should be more than 40
days of trial. That is it. There was a previous
definition, which changed some two years ago,
which said that there should be £150,000 worth of
profit cost for the defendant or 25 days of trial. So it
has been a moveable feast over a period of time.
Brian Craig: Under the proposals, what they are
actually saying is that cases will become notifiable
potentially after 25 days and they will only have to
contract with those that they wish to which are
between 25 and 40 days, but anything over 40 days
will go down the route of the VHCC. Picking up on
a couple of the points that have been made, peer
reviewing VHCC is clearly unproven. It is not being
trialled at the moment. They are peer viewing firms
on their general crime files and saying that will have
to act as a proxy for the VHCC, but, of course, they
have got to authorise all work on VHCC cases as
they go along, and I find it surprising, if what the
Legal Services Commission are saying now is that
having established their VHCC department, having
trained their people to go along and look at the cases
as they progress and to discuss whether or not it is
appropriate to do that work as they progress, that
they are now eVectively saying that they have not got
proper quality control. I find that very surprising.

Q297 Chairman: Thank you very much indeed. We
are most grateful for your help.
Rodney Warren: Thank you.
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Q298 Chairman: Lord Chancellor, Ms Regan, Sir
Michael, welcome to the Committee. We are sorry to
hear that Vera Baird is unwell. I hope this was not
the result of her stalwart defence of the Human
Rights Act in the House of Commons yesterday
evening following your own speech!
Lord Falconer of Thoroton: Anxiety at appearing
before the Committee, I imagine was the reason, but
she is too ill to be communicated with so I do not
know whether that is right or wrong.

Q299 Chairman: We are sorry to hear that. It will
give you more questions to answer. You have kindly
given us a note, which we all have, about your
general approach to this issue.
Lord Falconer of Thoroton: Yes. I was told that you
did not like opening statements, so if you have a
moment to read what I would have said had I been
allowed to make an opening statement, whether or
not you were preventing me, then it is there in the
letter.
Chairman: I think you will find that much of what
you want to say can emerge in your answers to
questions. Interests to declare?
Jeremy Wright: I am a non-practising barrister.
When I did practice I practised in the field of
criminal law.
Keith Vaz: I am an employed barrister but I do not
do Legal Aid work.

Q300 Chairman: Thank you. I was going to ask you
by what tests do you think this Committee, or
anyone else, should judge whether these proposals,
if fully implemented, have been a success if we were
to look at them in two to three years’ time?
Lord Falconer of Thoroton: I think more people are
getting help through Legal Aid, either through
representation or by advice, a thriving legal
profession, money being spent much more on the
front line than on ancillary stuV such as travel,
waiting, overheads.

Q301 Chairman: That is a complete list so far as you
are concerned?
Lord Falconer of Thoroton: A strong Legal Aid
system.

Q302 Chairman: With a strong, thriving legal
profession.

Lord Falconer of Thoroton: Yes. I said that, I hope.

Q303 Chairman: You did. In your letter to us you
referred to our own report about the number of
people helped being a key indication of how
successful the system is?
Lord Falconer of Thoroton: Yes.

Q304 Chairman: But today, rightly, you have
referred to both elements. Why is speed of
implementation important to you?
Lord Falconer of Thoroton: I do not think speed is
the critical thing; I think doing it in the right time is
the critical thing. Once you decide that you are going
to have a system which relies more on fixed fees than
previously and you are going to move to a market
based approach, you cannot delay it for so long that
there is a blight over the solicitors’ profession. You
have got to do it in such time as it can be
accommodated by the profession but also in such a
time that it does not lead to blight and, therefore,
diYculty in development for the profession: because
for those people who significantly rely on Legal Aid
it will be a significant factor in what they do develop
in the future.

Q305 Chairman: But the blight that you have at the
moment and firms making plans which could aVect
the future availability of a thriving legal profession
is not simply caused by the time taken to make the
decision, it is caused partly by the perception of what
the system is going to be, is it not?
Lord Falconer of Thoroton: Indeed, but we are trying
to be as clear as we possibly can about what the
system is going to be. The clearer we are, the more
people can make plans about it; and so, for example,
views that this Committee expresses on the scheme
will no doubt have an impact, but I do not think the
critical thing is the timing in relation to it. If people
think it is much too concertina’d, then that will be
an issue, but we have listened to consultation, we
have extended the timeframe, for example, the
introduction of police station fixed fees, so we have
extended our listening to representations by people,
but it is plainly wrong to think just by stretching out
the time for a long period that somehow eases the
issues. I think the issues are much more about
whether or not people think moving more to fixed
fee schemes and there being a market process to
determine who gets the work are the big issues,
rather than the timing.
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Q306 Chairman: Is it arguable that, except for Legal
Aid Crown Court defence work and childcare, Legal
Aid spending peaked in 2003–04 and that control is
being achieved now?
Lord Falconer of Thoroton: If you look at the big
drivers, at the moment it is Crown Court defence
work and public law children work, in part because
post 1999 a lot of work was taken out of the scope of
civil Legal Aid, so you see a great dip at that
particular point, yes. If you look at the history of
Legal Aid, it goes like that. The one thing you should
not do is the moment you see the figures going down,
you relax and do not try and get a sustainable system
for the future.

Q307 Mr Tyrie: It does sound to me that if, the costs
are going down there, is an indication that it might
be sustainable for the future?
Lord Falconer of Thoroton: What you have got to try
to do is to make sure that you spend as much money
as you possibly can on the front line. Look at the
history of Legal Aid. I cannot do it now by waving
my hands around—which is not very eVective—but
if you have a moment, look at the pattern of Legal
Aid expenditure. I think the other thing that we have
got to try to do is to increase Legal Aid expenditure
on civil and family stuV. We are being forced into
spending more money on family stuV because of the
increase in public law children cases, but we want to
expand the scope of people, particularly in social
welfare law, who can get access to advice when they
need it, and that is the problem we are seeking to
address.

Q308 Mr Tyrie: Can I quote you what the Civil
Justice Council have said about this whole process?
Lord Falconer of Thoroton: Yes.

Q309 Mr Tyrie: They said: “The CJC takes the view
that the proposals, if implemented, carry greater
risks in terms of damage to civil Legal Aid provision
and access to justice than the minimal financial
improvements to the overall Legal Aid budget.”
Could I ask you to comment on that?
Lord Falconer of Thoroton: Yes, you can. I am not
sure, because it is not clear from what the Civil
Justice Council have said, as to the extent to which
that is comment before the family, the mental health,
the immigration and asylum schemes that were
proposed had been withdrawn for further work, but
if and in so far as they were making those comments
after those schemes had been withdrawn, then I very
much disagree with them. I think the critical
question (and the Civil Justice Council needs to
address this, it seems to me) is if you increase the
amount you are paying for each piece of work, you
are reducing the number of people that you can help
through Legal Aid and what we are trying to do is to
focus, as much as possible, on those who need help,
and it is a totally inadequate response, in my view,
to say there are lots and lots of advice deserts and the
way to deal with them is to increase the amount of
money you spend for individual cases because the
consequence of that will be unquestionably to
increase, in my view, the number of advice deserts.

We are trying to strike a balance and it is very
diYcult to do, but that is what we are seeking to do,
and the Civil Justice Council in its response is
focusing entirely, in my view, on the impact on the
provider and not at all on trying to reach more
people to give them help.

Q310 Mr Tyrie: Do you agree that the proposals
would disadvantage London particularly, since
London has a higher cost base?
Lord Falconer of Thoroton: There is a figure which
says—and this is in relation to civil Legal Aid only—
that 68% of providers in London would be losers, in
the sense that they would get less money per case,
and I accept that that is probably a right thing. It is
an LSC estimate. Those are the areas where the
advice deserts do not exist. How do you get people to
go to places like the North East, for example, where
there is not advice available at the moment? The
corollary of the 68% number of firms who are losers
in London (and I am not saying this is the only
winner), for example, in the North East is a 77%5

increase. For Wales, which I would simply say
because a number of members of the Committee are
Welsh, a 77% increase in the number of winners. If
you are trying—I keep coming back to this—to
reach more people in the welfare field, you need to
address the issue of how much it costs per case.
Sir Michael Bichard: I wonder if I could add a
footnote to that, because there is a feeling abroad
that somehow London is being disadvantaged
unfairly in all of this. It is quite interesting in that the
changes that have been made over the last few years,
particularly the introduction of tailored fixed fees
and other controls on expenditure, have actually
led to an increase in the number of people receiving
legal help and, indeed, those figures are now at
the highest level, but, even more interestingly, a
disproportionate increase in the number in London
who are receiving legal help. In 2004–05 in London,
if you exclude immigration and asylum, some 91,000
people were receiving legal help. In 2005–06 that had
gone up to over 102,000. So, I do not think that this
sense that London is being disadvantaged, certainly
if you look at the help to clients, is actually true.
Carolyn Regan: Can I add another point in relation
to London? There is also provision for individual
remuneration for diYcult cases, and in London that
amounts to 10% of the total workload, which is a
much smaller volume outside of London (I think,
about 4%) and so there are provisions for reflecting
that. As the Lord Chancellor has said, Wales and the
North East have been mentioned, there is also a
desire to target Merseyside as well, and that is what
our next tranche of consultation, due to come out at
the end of next week, will be demonstrating.

Q311 Mr Tyrie: You want to get the people
providing these services in London out of London
into other cities?
Carolyn Regan: We want to rebalance the
expenditure to meet the needs and to meet what
people are saying to us about the needs in the North

5 Note by witness: 80% not 77%.
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East, Wales and Merseyside. We want to keep a
sustainable group of providers in London, but, as
has been said, we want to increase the number of
clients being served.

Q312 Mr Tyrie: But a sustainable group is one that
is smaller than the current supply; so you think there
is over supply?
Carolyn Regan: I think there will be changes to the
way suppliers organise themselves, yes.

Q313 Mr Tyrie: Could you debureaucratise that?
Carolyn Regan: Sure. I think some of the groups of
suppliers will want to come together to bid for
packages of integrated social welfare law across a
number of categories. There is potential for outreach
work, subcontracting, diVerent ways of providing,
rather than with the one-to-one relationship that we
have at the moment. I think some of that will be
targeted on areas of greatest need.

Q314 Mr Tyrie: Lord Chancellor, I do not mind who
answers really, but you are in the middle of the three:
have you received a report from Otterburn Legal
Consulting?
Lord Falconer of Thoroton: I have not, but the Legal
Services Commission has. I think the right thing to
do is for all of the material that the Legal Services
Commission have got on what the eVect on the
market may be—and by “market” I mean the
providers, which I think is what has been
particularly interesting—should be made available
to the Committee. So, yes, is the answer. The LSC
have, not me personally, but, yes, they have, and we
should provide it to you for the purposes of your
report. We should also provide to you for the
purposes of your report the other material in
relation to what eVect it may have on the market.

Q315 Mr Tyrie: Why have you not already
published it?
Lord Falconer of Thoroton: It has been around for a
particular period of time. There is a whole range of
material.

Q316 Mr Tyrie: How long has it been around?
Lord Falconer of Thoroton: October, I think.
October we received it.

Q317 Mr Tyrie: So it has been around for five
months?
Lord Falconer of Thoroton: Yes.

Q318 Mr Tyrie: Why was it not put in the public
domain at that time?
Lord Falconer of Thoroton: Because I think that
there is a whole range of material that the Legal
Services Commission have. I think the right thing to
do is to make sure it is available in the public domain
and, in particular, for this Committee. We should
have published it earlier, and I apologise for that.

Q319 Mr Tyrie: So it was a mistake not to put it out
five months ago? Was that a “yes” or a “no”?

Lord Falconer of Thoroton: I apologise.

Q320 Mr Tyrie: Okay; that is fair enough. Perhaps
you could give us an idea, although it is a bit late,
what it says. You have had five months to look at it.
What does it say?
Lord Falconer of Thoroton: The report, and I have
not read it, but it has been read by the LSC, as I
understand it, is Mr Otterburn’s judgment about
what might happen to the market based on the
similar group of solicitors that were looked at:
because he gives some advice to Lord Carter in the
course of him doing his report.

Q321 Mr Tyrie: What are the conclusions?
Lord Falconer of Thoroton: I cannot say, because I
have not read it. I think you have got to read it.

Q322 Mr Tyrie: Have either of your colleagues here
read it?
Sir Michael Bichard: I think the diYculty with
something like the Otterburn Report is that it is a
descriptive reports in many respects, in other words
it looks at the situation at the moment, draws
conclusions about the profitability of individual
firms and actually says that it is not high in some
cases.

Q323 Mr Tyrie: It says?
Sir Michael Bichard: That the profitability of many
firms is not great. What is more diYcult to do, of
course, is to look ahead and see how firms and the
market will respond to a very diVerent set of
circumstances, and that is what we are all trying to
do and what we have to make a judgment about. The
judgment, obviously, that we have made is that there
are eYciencies in the system which can be released as
a result of, initially, fixed and graduated fees and
then competitive tendering, and that firms will
achieve that, either, as Carolyn Regan has said,
by merging. Through taking advantage of
subcontracting, they will have greater certainty
about what is happening and they can therefore
organise their aVairs more eYciently.

Q324 Mr Tyrie: If I could just summarise in a
sentence what you have said, it is: profitability is low,
but that is the answer to the wrong the question.
Sir Michael Bichard: If profitability is low it does not
necessarily prove that firms are eYcient. It proves
that profitability is low.

Q325 Mr Tyrie: So they are looking at the wrong
question?
Sir Michael Bichard: The Otterburn Report was
looking at a particular question.

Q326 Mr Tyrie: But it was the wrong question?
Sir Michael Bichard: I am not saying it was the
wrong question. I am suggesting that in a very
diVerent set of circumstances there are diVerent
ways of finding eYciencies.
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Q327 Mr Tyrie: Was profitability the right question?
Sir Michael Bichard: Current profitability does not
give you clear evidence about the future.

Q328 Mr Tyrie: Who drew up the Terms of
Reference for the Otterburn Report?
Sir Michael Bichard: They would have been drawn
up within the Commission.
Carolyn Regan: Yes.

Q329 Mr Tyrie: Could you also put those into the
public domain?
Carolyn Regan: Yes.

Q330 Mr Tyrie: Could I ask why were they not put
in the public domain so that people could at least be
aware that this work was being done at the time this
report was commissioned?
Carolyn Regan: I do not know the answer to that.

Q331 Mr Tyrie: Could you come back to us and let
us know?
Carolyn Regan: Yes, I will.

Q332 Mr Tyrie: I am very concerned indeed by Sir
Michael’s answer, because it appears to suggest that
we have some things to report and the Terms of
Reference appear not to have covered one of the key
issues which Sir Michael thinks that we need to
address. You look puzzled.
Lord Falconer of Thoroton: Yes, I am completely
puzzled by that remark.

Q333 Mr Tyrie: I asked if the right question to ask
was the eVect on profitability.
Lord Falconer of Thoroton: Yes, profitability now, as
I understood what Sir Michael was saying, does not
necessarily mean profitability in the future in a new
regime and a new market structure.

Q334 Mr Tyrie: The Otterburn Report was not
asked to think about that. Is that right?
Sir Michael Bichard: My point was that it is
extremely diYcult to draw conclusions about how
the firms are going to respond to a very diVerent set
of circumstances, not that the specification was
wrong, but it is almost impossible to draw
conclusions about that in advance.

Q335 Mr Tyrie: I am sorry to persist, but what is the
value of the report?
Lord Falconer of Thoroton: Is not the best thing to
wait and see the report, rather than trying to
speculate on what the eVect might be.

Q336 Mr Tyrie: We are speculating.
Lord Falconer of Thoroton: I have not seen it, you
have not seen it.

Q337 Mr Tyrie: No, but the two people either side of
you have seen it, and have read it and have had five
months to look at it and wrote the Terms of
Reference. Incidentally, it would be valuable to
know how much has been spent on this report.
Perhaps we could have that in the public domain.

The more I hear about this report the more
concerned I am about it. Plainly now, we should wait
to see what we are going to get.
Sir Michael Bichard: I think you have actually made
the point that I was making. It is of limited value.

Q338 Mr Tyrie: But you have spent money on it with
some rather bizarre—
Sir Michael Bichard: I am afraid one often does
spend money on things that turn out to be of
limited value.

Q339 Chairman: Is that why you did not publish it:
because you did not like what it said?
Sir Michael Bichard: No, I don’t know.
Carolyn Regan: It was one part of the information
gathering that we collected, and your point about
what else do you look at? All of these schemes have
their own separate consultation which is subject to
on-going discussions, not separate reviews, but it is
one part of the evidence.

Q340 Mr Tyrie: Somebody coming to this afresh
would have to conclude you have commissioned a
report without telling the public about it, you did not
like the conclusions and you have either set the
wrong Terms of Reference or you had not thought
through what it might say in advance. You have
spent quite a bit of public money on it and now you
are apologising for not having put it out in the public
domain earlier while at the same time rubbishing it?
Lord Falconer of Thoroton: No, I would not agree
with that as an assessment.
Mr Tyrie: Oh, that was just my own reaction
listening to what you have said. I am sure you might
disagree. I have no further questions.

Q341 Jeremy Wright: Lord Chancellor, can we look
at the underlying assumptions that are behind what
Lord Carter has done and what the Government has
subsequently said. It seems pretty clear, does it not,
that the underlying assumption is that the taxpayer
is not getting value for money from Legal Aid firms
as a class?
Lord Falconer of Thoroton: Yes.

Q342 Jeremy Wright: First of all, in general terms,
can you tell us what led you to that conclusion?
Lord Falconer of Thoroton: It was the view that
Carter formed. What Carter is saying, I think—and
I do not mean any disrespect to call him Carter but
for the sake of convenience I call him Carter—is
although many firms are profitable looked at within
their own rights, if you have fixed fees you can get a
more eYcient way of paying for Legal Aid, both
criminal and civil, and if you have a market process
where people can bid on price, then you can fix what
would be both a fair price and, he believes, in some
areas a cheaper price, for the cost of those legal
services without destroying the provider market.
You will certainly reduce the number of firms, you
will probably reduce the number of fee earners,
though probably by not nearly as much as you
reduce the number of firms, but you end up with a
procurement system which drives eYciency, costs
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less and has a more eYciently organised provider
market. That is his thesis, that is what he spent over
a year looking at, and we accept his premise.

Q343 Jeremy Wright: I am sure you would not put
it like this, but the conclusion clearly is that it is the
lawyers’ fault. What I am really interested to know
is what work have the Government done to find out
what other pressures and what other influences there
are on the increase in spending, particularly in the
two areas that you have identified as being the
problem: Crown Court work and children work?
Lord Falconer of Thoroton: Genuinely, I would not
dream of suggesting it is the lawyers’ fault, but if the
payment for civil, family and criminal Legal Aid is
structured in the way that it is at the moment, though
it has been changing over a period of time, then that
is how the market will respond. It has been changing
in two respects. There has been a gradual
introduction of fixed fees and there has been a much
greater reliance on contracting with individual firms.
So, what you have seen as time has gone on is a
reduction in the number of firms that have been
contracted with because the system of payment has
changed, but I am not blaming the lawyers. If you
stop paying and stop choosing on the basis that we
are currently doing, then you will change the market.

Q344 Jeremy Wright: It is a more general question
that I am asking. If there has been an increase, which
there undoubtedly has, in Crown Court work and
criminal work and in—
Lord Falconer of Thoroton: There has not been an
increase in the numbers of Crown Court cases.

Q345 Jeremy Wright: No, there has been an increase
in the amount spent on those cases?
Lord Falconer of Thoroton: Absolutely. That is right.

Q346 Jeremy Wright: That is what has been
identified as being the primary problem here.
Lord Falconer of Thoroton: No, what has been
identified is that in the last year or two the main
drivers for increases are public law children, because
there are more children who are the subject of care
proceedings and each individual case costs more,
and there is more expenditure on the Crown Court
cases. In the years before that there were
considerable increases in all Legal Aid expenditure.
Sir Michael Bichard: We do need to remind
ourselves that there are a large number of people out
there who need assistance who are not getting it at
the moment. It is not just a question of getting the
expenditure, the plateau, to come down a bit, it is
making room to enable us to help more people. The
things that the Legal Services Commission have
done over the last few years, which have never been
particularly popular, long before I arrived, have
actually had an impact. If you look at the
introduction of tailored fixed fees, if you look at the
way in which we have contracted with not-for-
profits and improved productivity, what you will
find, as a result, is that in 2004–05 some 600,000
people were helped, and that was at a cost of £294,
each act of assistance. In 2006–07 750,000 people

were helped at a cost of £258 per person. Every
increase in the cost per hour means that we cannot
help someone, and I think what the Commission has
done over the last three or four years has shown that
if you properly manage and control this market
through fixed fees and contracts, graduated fees,
then you can have an impact on value for money. We
must also, secondly, not give the impression that
somehow we are starting this process with Carter.
What we are actually doing is developing the
journey, if you like, which is going to be learning
from tailored fixed fees in these other innovations,
and we believe that that will enable us to manage to
control the expenditure, to improve access, and
actually we have not talked a great deal about it
today, but drive up quality too.
Carolyn Regan: I was going to make the point that
has not been mentioned around quality at the
moment. This is an on-going programme of work to
peer review and to eVectively contract with those
suppliers to reach a certain level in the quality work.

Q347 Jeremy Wright: I do not doubt that this is
being done for the best of motives, but the question
I am really asking is about what work has been done
to establish that the actions which are being taken
are being aimed at the right targets? I will give you
some specific examples. What I am interested to
know is what has been done to establish that the
increase in costs, for example, in Crown Court
criminal work is not substantially the result of
failings of the court system itself, failings of the
Crown Prosecution Service, or other causes? What
has been done to quantify what those causes might
contribute to the increase in cost so that we can be
sure that any reform is necessary in the way in which
lawyers are paid?
Lord Falconer of Thoroton: I am absolutely sure that
reform is needed in the way that lawyers are paid. I
am equally absolutely sure that you need to reform
other things as well. For example, we have got to be
clear that where there are law changes made the
additional costs that that has on the cost of doing
cases, for example, in the Crown Court, is reflected
in the Legal Aid bill. Until comparatively recently,
until the last few years, every time there was a law
change we would not get extra money for Legal Aid.
Now it is an absolutely standard process that
whenever there is a law change and we can identify
that it has an eVect on Legal Aid, then we get a little
bit extra (depending on how much it is) for that, but
that is one example of change. Another example of
change that we need is that judges need to be more
proactive in managing the big cases. Another
example of change that we need is that the CPS needs
to be much more focused on preparing cases
properly and making sure they are focusing on the
real issue, but that does not excuse or change the
need to look as well at the procurement of defence
services very much for the reasons that Sir Michael
was saying. You put it as being “for the best of
motives”. We are focusing all the time in relation to
how we help more people. We recognise we can only
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help more people with a thriving legal profession,
but we need to focus on the client, the person who is
getting the help.

Q348 Jeremy Wright: The question remains: what
has been done to establish what proportion is
contributed by each of the things that you have
talked about? The reason I ask you is that in 2003–04
the Committee asked the Government to identify the
major factors which had caused the increase in
criminal Legal Aid spending. Has there been any
response to that? Has there been a study done? If
there has, what does it say? I am still trying to get to
the bottom of how we are able to estimate what
contribution these other things that we have talked
about might make to the increase in expenditure.
Lord Falconer of Thoroton: There are very many
studies around. I cannot remember the name of the
study the Legal Services Commission did and
published about a year ago of the extent to which
law changes not properly reflected in the Legal Aid
budget had an eVect on increased Legal Aid
expenditure. That study identified that particular
problem, which I have just identified in what I have
just said. I cannot remember whether it actually
broke down the cost of increases into proportions. I
suspect it is incredibly diYcult to do with any degree
of certainty, but the Legal Services Commission did
address the particular issues that you have raised,
Mr Wright.

Q349 Jeremy Wright: Let me move on to something
else, and that is the potential for piloting some of
these proposals. At least one witness we have had
before us in the course of this inquiry has described
the absence of a pilot programme as reckless. Is the
Government being reckless by not piloting what
Carter proposes?
Lord Falconer of Thoroton: I do not think we are.
There are two bits to Carter. The first is the increase
in fixed fees, and, as Sir Michael has just described,
fixed fees have been increasing in all areas of publicly
funded legal help and representation; and the idea
that you should start to pilot, for example, fixed fees
for solicitors in the Crown Court, which is one of the
very substantial elements in relation to it, does not
seem either necessary or wise as far as we are
concerned. The second element of the Carter
proposals is tendering. The first auction is envisaged
to take place in October 2008 and we envisage there
that we would start with certain parts of the country
and it would be rolled out to the rest of the country
later. It is not possible, I think, to divide the country
in such a way that some parts are piloted and some
are not. We do not think it would be wise either. So,
yes, we have thought about it, and we have thought
about it again in the light of the evidence of
Professor Cape, who gave evidence to this
Committee, saying, to start with, it might be short of
reckless to do it and then he became even more
reckless and said he thought it was reckless not to do
it. We have thought about it. We do not think it is
right. Sir Michael is right to say this is part of an on-
going process. So, no, we do not think it would be

the right thing to do and we do not think it would be
in the interests of the profession, let alone the clients
they are going to serve.

Q350 Jeremy Wright: Because if this goes wrong the
damage will be irreparable, will it not? If the supplier
base is damaged by what you suggest—quite
contrary, I accept, to what you hope will happen—
it will not be possible to repair that damage, will it?
Lord Falconer of Thoroton: There are two aspects to
that. First of all, fixed fees have not destroyed the
supplier base in the areas where they have already
been introduced. Secondly, what a market-based
approach does is allow firms to bid for work and the
market will fix the price. The danger (which I do not
think is a real danger) is not the destruction of a
provider market, it is if the price is too high. We do
not think that will happen, but I think you are wrong
to say that we will risk the destruction of the market.

Q351 Keith Vaz: Lord Chancellor, what has the
DCA done to make the Legal Aid impact test a
standard for all legislation across government
departments?
Lord Falconer of Thoroton: Every piece of legislation
that is considered within government we only agree
to if, where there is a prospect or a chance that that
might increase the burden on Legal Aid, there is
agreement from the relevant other government
department to pay the additional cost for Legal Aid;
and that is now a standard process that is gone
through in government and it occurs now as a matter
of course. You cannot get approval in practice in
government unless you can satisfy any agreed
additional Legal Aid for a particular law.

Q352 Keith Vaz: Will the idea of joint budgets be
pursued with the Home OYce in the area of
criminal law?
Lord Falconer of Thoroton: I do not think there are
any really active proposals at the moment for joint
budgets in relation to criminal law. There was a joint
budget in relation to asylum applications, but I am
not aware of any detailed proposals in relation to
single budgets for criminal law.

Q353 Keith Vaz: You are not proposing to ask the
Home OYce for a contribution to the DCA’s budget
for the Legal Aid cost implications of the Serious
Crime Bill?
Lord Falconer of Thoroton: Of course we would, yes,
and that will have only got through on the basis that
additional costs for Legal Aid will have been agreed;
and there will be additional costs for the Serious and
Organised Crime Bill because the Serious and
Organised Crime Bill allows for various applications
to be made against individuals for which some of
those individuals will be entitled to Legal Aid. For
example, if that is a good example, an estimate will
have been made about how many applications they
would expect to be made under that bill when it
becomes law. We will have got a slice of money equal
to the additional cost for Legal Aid.
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Q354 Keith Vaz: Mindful of the forecasts of
increased numbers of child care proceedings and the
rise in the number of large scale terrorism trials, do
you think that Legal Aid is a priority in the
forthcoming Spending Review? Have you had any
discussions with the Chancellor about this?
Lord Falconer of Thoroton: I have not discussed
Legal Aid specifically with the Chancellor. I do not
think Legal Aid itself will be a priority in the
Spending Review; I am quite sure that children and
terrorism will be. As far as children are concerned,
you are right to identify an increase in the number of
public law children cases, though CAFCAS’s
estimates indicate that they think that will plateau
some time next year. We have sought to deal with
that in two ways: the review of child care
proceedings, which is trying to get local authorities
to agree to a series of protocols that will, where
appropriate, reduce the need for applications to
court in relation to children, and also trying to do a
series of steps before the matter gets to court so that
the court case does not take too long. It is, for
example, frequently the case that a case will start, a
particular carer drops out and then a long process is
gone into as another potential carer in the family
is looked at. If that can be dealt with before
proceedings are started, that reduces the Legal Aid
bill. In relation to terrorism, the Chancellor of the
Exchequer has made clear that he is looking at the
costs of terrorism separately from individual
department’s budgets. That will include additional
costs of terrorist trials, and we are looking at that
separately from the DCA’s comprehensive spending
round expenditure. It is not specific to the DCA, it is
right across the board in relation to terrorism.

Q355 Keith Vaz: Sir Michael, since your
appointment, I assume you have visited a number of
Legal Aid firms?
Sir Michael Bichard: Not as many as I would have
liked, but, yes, I have.

Q356 Keith Vaz: How many have you visited?
Sir Michael Bichard: I do not recall. Probably four
or five.

Q357 Keith Vaz: So you have spent a day with a
Legal Aid lawyer. You understand the pressure that
they are under?
Sir Michael Bichard: Absolutely.

Q358 Keith Vaz: These are not your reforms, of
course, but you have to implement them, do you
not?
Sir Michael Bichard: They are not my reforms.

Q359 Keith Vaz: The Carter Reforms are not yours.
This is something that the Government has initiated.
You have become the Chairman.
Sir Michael Bichard: No, the Commission have
discussed the Carter Reforms, the Carter Report, on
a number of occasions. We have had four meetings
to discuss it, and the Commission are totally behind
the proposals which we are now consulting on.

Q360 Keith Vaz: So you are happy to take ownership
of it?
Sir Michael Bichard: We are, indeed, happy to take
ownership, yes.

Q361 Keith Vaz: If it is the Government’s aim to
increase value for money in Legal Aid, can this not
be achieved by a more sophisticated graduation in
the fee schemes through bolt-on payments or uplifts
for certain categories of cases?
Sir Michael Bichard: I think the problem is that there
is no research that you can do to establish what is a
reasonable price. Therefore, there is a limit to how
far fixed fees (even with bolt-ons) are ever going to
solve the problem. The only way in which you will
satisfy ourselves, the Government and, indeed, the
profession that a reasonable price is being paid
is through some form of market, some form of
competition, and that is why we have taken the view
that we will not, as Carter suggested, wait until 2009
before we introduce competition, but we will
introduce it for criminal from 2008. Indeed, that was
the feedback we were getting from a number of
firms, that they would rather we moved quickly to
competition so that a proper rate could be set.

Q362 Keith Vaz: You seem to be alone in believing
that this will not result in a deterioration of the
service. The profession is pretty united, is it not,
from the evidence it has given to us, the written
evidence, the Law Society and the Bar Council. It is
not just protecting their base. They have real
concerns about the way in which the administration
of justice, access to justice, is going to operate.
Sir Michael Bichard: My experience in any setting is
that people are quite cautious about change. I think
you would be hard-pressed to find a reform which
any Government or the Commission has introduced
over the last 20 years which has received
overwhelming support. Our task has got to be to
balance the needs of providers, the needs of clients,
the quality and value, and the needs of tax-payers.
We are not here just to provide a comfortable regime
for providers. Clearly we need to be sure there is a
market of providers there, but we have a wider group
to look at, particularly the client. So I am not
surprised that there is opposition. I am disappointed
at the form that some of that opposition has taken,
but I am not surprised.

Q363 Keith Vaz: Lord Carter in his oral evidence
confirmed the need for reasonably sophisticated case
mix monitoring by the LSC to prevent cherry
picking of cases. Will that mechanism be put into
place?
Sir Michael Bichard: It will absolutely. If you look at
the history of tailored fixed fees, which, as the Lord
Chancellor has said, we regard as a pilot, a learning
process, that is exactly what has happened. When we
introduced tailored fixed fees we were told that it
would not work and it would lead to significant
changes of behaviour in the profession. That just
does not happen.
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Q364 Keith Vaz: You do not think a good
monitoring mechanism, if it was put into place,
could be used in order to have a more sophisticated
graduated fee scheme?
Sir Michael Bichard: We would put in place a
sophisticated monitoring system. We will respond, if
we see that there is abuse of the fixed fee
arrangement.

Q365 Keith Vaz: In the last three years you have
really been at the forefront of modernising the
system of justice in this country, and what has been
done in the last three years, if you take the whole 10
years of the last Government, has been massive as
far as the change to the legal system is concerned.
You must be at least a little bit worried about the
ferocity of the attacks being made on the Carter
Reforms by members of what was your own
profession. They are not making it up, are they?
They are really concerned about it.
Lord Falconer of Thoroton: Yes, there are very
considerable attacks being made on the Carter
Reforms and we have got to make a judgment about
whether or not they are the right things to do for the
provision of legal services. We have listened very
carefully to what was said in response to Lord
Carter’s report and the accompanying documents
that the LSC produced at the same time. We have
made changes to the timetable, we have withdrawn
a number of the schemes that were put there, but we
are clear that they are the right things to do, and they
are the right things to do in detail in relation to the
criminal area, which is where the major changes will
come to start with.

Q366 Keith Vaz: But you saw the evidence of the
senior judiciary when they talked about civil Legal
Aid.
Lord Falconer of Thoroton: First of all, the senior
judiciary made no unfavourable remarks in relation
to criminal Legal Aid, but they are supportive, as I
understand it. In relation to Sir Mark Potter, the
President of the Family Division, he said he had real
concerns about it but he also said in the evidence he
gave to this Committee, “I understand the Lord
Chancellor is addressing all of my detailed concerns
in relation to it.” As you know, and I have spoken to
Sir Mark Potter in detail about this, he withdrew the
family scheme and we intend to produce in the next
few weeks a revamped family scheme; so we have
taken on board the particular points that he made. I
have addressed the points that Mr Tyrie made from
the Civil Justice Council which Sir Anthony Clark,
the Master of the Rolls, raised and, again, we are
going to seek to try to deal with as many of his and
the Civil Justice Council’s points as well. So we are
mindful of the particular points that have been
made. Sir Michael has put it much better than I. We
need to strike that balance between ensuring a
proper providers market and trying to help more
people.

Q367 Keith Vaz: The problem was identified by Mr
Wright when he asked you the question about
permanent damage to the profession. Does it not

worry you? If you look at the evidence of Lord
Carter before this Committee, I thought he was
pretty laid back about the implications of what he
was doing. He did not actually have an estimate of
how many firms would survive, and I think this is
really dangerous, because you already have parts of
the country where there are advice deserts and this is
going to make it worse because the supplier base is
going to decline. He accepted that the supplier base
is going to decline.
Lord Falconer of Thoroton: On the advice deserts
point, if you are serious about seeking to address
advice deserts (and advice deserts are not about
criminal law, they are about civil and family law),
then you need to address how you are going to
encourage the market to go to areas like Wales and
the North East where it is currently under
represented, and that is why you need to focus on: is
London, for example, over supplied? It does not
mean, I do not think, asking people to move from
London to the North East. It means the expenditure
the state makes has got to try to address the advice
deserts thing, because one of the things we are
genuinely determined to try to address is the
problem of vulnerable people not having access to
advice. You are going to have money to do that. You
need to try to ensure that the money you are
spending on criminal is spent as eYciently as
possible. There are something like 2,800 firms
with criminal contracts with the Legal Services
Commission at the moment. Everybody agrees that
if Carter is introduced that number will be reduced.
There are disputes about what the number may be
from, I think, two or 300 up to 800, which is what the
Law Society says. I accept that will happen, but I
believe that the consequence of that will be that you
will have a much more orderly market. On the other
point, you are worried about the damage to the
provider base. I think the danger is not a destruction
of the providers, I think the danger, which I do not
think will occur, is that the market will produce
higher prices than we believe are the ones that the
market will produce. I do not think, if it is a market
system you are introducing, which is what we are
going to do, that the real problem is the destruction.
I think there is not a real risk.

Q368 Keith Vaz: But those who represent those
vulnerable people say you are wrong, and, in an
answer to me last week, Vera Baird, your junior
minister, told me that the decline in contracts in
family a drop of 47%, housing a drop of 30%,
welfare 35%, debt a drop of 35%, immigration 31%,
personal injury 59%.
Lord Falconer of Thoroton: As Sir Michael said, the
whole point is that numbers of people being helped
are going up. You are focusing completely in this
debate on the structure and not focusing on who is
being helped.

Q369 Keith Vaz: Those who are being helped say
they are not being helped, and it is going to be worse
for them—and Sir Michael is not one of them.
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Sir Michael Bichard: I do not support that. We had
record levels last year of acts of assistance. We will
beat that this year, and we think we will probably
beat it next year.

Q370 Keith Vaz: Do you know why that is
happening? It is because you are forcing this
through. You are creating a sausage machine out of
the Legal Aid system where quality is suVering
because you are asking firms of solicitors to do more
and more.
Lord Falconer of Thoroton: That is a complete shift
in your position from, “You are helping less
people”, to now saying, “You are helping more
people but lower quality.” There is no evidence of
that?
Sir Michael Bichard: I think the Legal Services
Commission (and, again, I take no credit for this at
all) has done more to drive up quality in the legal
profession over the last decade than anyone else.

Q371 Keith Vaz: Do you want to do an opinion poll
of professionals about the standing of the Legal
Services Commission?
Sir Michael Bichard: I know the standing of the
Legal Services Commission with the profession. My
concern more is what our standing is with clients,
and are we providing through the profession (and I
will come back to that in a moment) a good service,
a quality service, to enough people. The answer to
that is the quality is improving but we are still not
providing it to enough people. But I am distressed
also that this discussion is totally about the
profession. Actually it is about other providers too.
In 2000 the Commission was giving nothing to the
not-for-profit sector. We now provide some £52
million a year to the not-for-profit, an increase last
year of 13 million, and we will retain that level of
expenditure next year. We were told at the beginning
of this year that we could not possibly improve the
productivity of that sector. To their great credit, they
have improved their productivity this year by 19%,
and that puts them in good shape to deal with the
challenges that are ahead. It is not just the
profession, it is providing a diverse provider base.

Q372 Chairman: You sought to persuade me that
that not-for-profit sector would be able to do what
you want much better if you continue to provide a
support service for it. That decision, thankfully, has
been reconsidered.
Sir Michael Bichard: We are, of course, looking at
that decision. What we have to be certain about is
that we are using all of the money that we have to
best eVect, and the sole question for the Commission
is, “Was that supplier support service the best way of
spending that money for the majority of firms?”, and
we are looking again now at what would happen if
it was not being provided.

Q373 Chairman: Not just firms, but the not-for-
profit sector as well?

Sir Michael Bichard: Yes; absolutely.

Q374 Jeremy Wright: Can I come back to the point
about why we as a committee are interested, you
would say disproportionately so, in the supplier
base. One of the reasons for that concern is that the
system that is outlined here relies in the end on best
value competition. It relies on there being enough
players in the market to have an eVective system of
competition. One of the concerns that we have,
based on the evidence that we have heard, is that the
operation of the system in its early stages will cause
a large number of suppliers to go out of the market,
making it less likely that competition will be eVective
at the later stages. That does not just have a bearing
on the suppliers, it also has a bearing on the
consumers because they will obviously only benefit
if there are a large number of companies still left in
to compete. Is that not a valid concern?
Sir Michael Bichard: There are no indications at the
moment that firms are leaving the market place. You
may well say to me: they are waiting to see what
happens. You may be right. I do not think that that
is what is going to happen. I think, this year, between
50 and 100 have fallen out of the system, and that
would be the normal rate for retirement and actually
some mergers. I think what you will begin to see is
the market beginning to respond to the changes that
we are talking about. There is no evidence at the
moment that the market is being reduced. I think a
bigger issue for us all to be concerned about, and
obviously I believe that we could manage this, is
what happens after the first round. How do we
ensure that there is a healthy market place left? I
think we can do that, and we must do it, by the way
in which we design the tender process, but I also
think that you will find some sub-contractors,
because we are allowing sub-contracting in the first
round, bidding themselves in the second round, you
will find firms bidding from outside of a particular
area and you may well find new providers coming
into the market place, but that is a real challenge
which we have to meet. We have to make sure that
there is a healthy market there, not for the first
round, which I do not think is a great deal problem,
but actually for the second round.

Q375 Dr Whitehead: You have said that the move to
fixed fees and the eventual block contract, best value
tendering (and, indeed, Lord Carter has emphasised
this in his report) may lead to what one might call
“financial risk sharing” between a Legal Aid
supplier and the LSC as the purchaser. Is that a fair
assessment of how you see block contracts and
fixed fees?
Lord Falconer of Thoroton: I take it you are looking
at Sir Michael rather than me.

Q376 Dr Whitehead: I was generally looking at Sir
Michael, yes. Would you say that was a fair
assessment?
Sir Michael Bichard: That we are sharing risk with
the suppliers. I am sorry, it was not my quote.
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Q377 Dr Whitehead: What certainly has been
emphasised, in terms of the value of fixed fees, block
contract and best value tendering, in terms of the
risk that the department is taking in the LSC as the
purchaser of contracts and the risk that the supplier
of contracts is taking in terms of, for example, how
they bid in the process and how that then feeds
across to the viability of their company, for example,
might be determined to be a risk sharing process.
Lord Carter certainly set that out in his report and it
appears that that general process has been validated
by the LSC and the Lord Chancellor’s Department.
Sir Michael Bichard: We are talking about private
companies here and we are expecting private
companies to respond to a new market place. Clearly
they are going to have to take decisions about
whether or not to enter this bidding process and, if
they enter, at what level they can profitably bid, and
we understand the need for them to make a profit,
but that is a commercial decision which I think is not
unreasonable to expect a commercial firm to make.
It is a new situation for them, which is why we are
giving them some time to get used to that situation,
but for the rest of the private sector it is not
anything unusual.

Q378 Dr Whitehead: When they do take that risk
and enter over a period time a contracting
arrangement for fixed fees, in other instances of best
value tendering the ground rules stay the same
during the period of best value tendering. In the
potential case that we might be looking at here the
changes in legislation, which may lead to greater
complexity in terms of what is required, may
introduce those changes in complexity during the
process that someone is fixed to a best value tender.
Sir Michael Bichard: I understand the point that
you are making that new legislation or new
circumstances may make it more expensive to
deliver, but I do not think that is an unusual
situation in any tender. The world does not stand
still; you have always got to reflect in the price that
you bid the circumstances that you think might
change. You have got to build in a contingency. If
you and I seek a builder to convert our house, they
are going to take note of how old the house is and
they are going to have to make some allowance for
contingencies. I do not think we are asking them to
do anything that you would not expect a normal
commercial firm to do. I think a number of firms are
going to need a diVerent sort of advice and a
diVerent capacity, diVerent skills, than they have
had in the past.

Q379 Dr Whitehead: If, for example, you made
legislative changes to, say, criminal procedure
during the tenability period of a tendering
agreement, would you review the fixed fee levels, or
would you say, “That is unfortunate, you have
tendered and that is your lot”?
Sir Michael Bichard: Clearly, we are at a very early
stage in thinking about the tender process and how
that is going to operate, and that is clearly one of the
things we will need to take account of. Our focus at
the moment is on the fixed fees, the graduated fees,

the standard fees and ensuring that we hit those
deadlines. We are beginning now to think about the
tender process. We will take the best advice that
there is available and we will consult. We have
consulted with the profession every step of the way
on the proposals so far. We have made a lot of
changes, as the Lord Chancellor has said, not just in
terms of timing but in terms of coverage, in terms of
levels of exceptional escapes and we will continue to
consult with them over the tendering process and
how it is designed.

Q380 Dr Whitehead: My point is that in other
instances of best value tendering, when you agree a
tender contract you have a contract which is valid
both for the circumstances that you find yourself in
at the time of bidding for the contract and the period
of the contract and that changes are not made during
the period of the contract. Are you suggesting that
there, therefore, would be a diVerent form of best
value tendering contract which would have to stand,
notwithstanding what may have been done by the
department in the meantime, which could not
perhaps, in all honesty, have been predicted by those
firms that are tendering?
Sir Michael Bichard: I am not making any
statements about how the process is going to be
designed. The point you have raised is clearly one of
the issues that we want to talk through with the
profession.

Q381 Dr Whitehead: As far as travel costs are
concerned, you have included travel costs in those
fixed and, indeed, graduated fee schemes. Do you
think that would disadvantage providers in rural
areas, particularly where they have relatively mobile
vulnerable clients and, therefore, the travel costs are
much higher but the travel costs are included within
fixed fees across the board?
Sir Michael Bichard: The Chief Executive may want
to comment on the detail of this, but actually what
we have done is to take particular account of the
problems in rural areas.
Lord Falconer of Thoroton: We have not included
travel costs in rural areas.
Carolyn Regan: It is only included in the 16 urban
areas.
Sir Michael Bichard: So, again, we have listened to
what the profession has been saying to us and we are
particularly conscious of the problems in rural areas.

Q382 Dr Whitehead: But you have not included it for
the tailored fixed fee replacement scheme for non-
family civil work, for example.
Carolyn Regan: I would need to clarify that.

Q383 Chairman: Do you want to check, in which
case you can come back?
Carolyn Regan: Yes. I need to clarify that.

Q384 Dr Whitehead: Looking at fixed fees also in
terms of the context of waiting, there have been
concerns that waiting is pretty largely outside the
control of the providers. It can range from a variety
of waiting experiences, if that is a fair description of
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the process of waiting, depending on what is
happening at court, for example, and yet the element
of waiting in fixed fees is itself fixed. Is that fair, do
you think?
Lord Falconer of Thoroton: There can be a variety of
causes for waiting. We think the right thing to do,
even in the 16 urban areas, is to include waiting as
part of the fixed fee so that there is as much incentive
as possible on one of the players to try to make the
waiting as little as possible, recognising that it is not
entirely within their control but it helps to reduce
waiting. What we have done is include some element
for waiting. It is a fair way of doing it. It provides an
incentive, as much as it is possible, for the solicitor
to reduce the waiting.

Q385 Dr Whitehead: But the waiting is not entirely
within the solicitor’s control?
Lord Falconer of Thoroton: Not entirely, but there is
a bit built in to give him a bit of compensation for
waiting. If you build it into the fixed fee then surely
the incentive there is to do as little waiting as
possible. Insofar as they can reduce the waiting they
will try to do so.

Q386 Chairman: When are we going to hear about
these things that you have withdrawn to consult
further on, like family, mental health, asylum and
immigration fees, and also those that you are
consulting on anyway, such as the crown court
litigators’ graduated fee scheme. We are awaiting
details on all of those, are we not?
Carolyn Regan: The next raft of consultation on the
civil side that you have mentioned, including family,
immigration and mental health, is due out at the
beginning of March for consultation of six weeks
and three months on the funding code. That includes
the revisions which have been mentioned before in
relation to the comments from the pre-business
consultation. On the crime side, the consultations
were launched on 12 February and I think you have
had a package of papers on those. There is another
piece of work we need to come back on, which is the
quality indicators and scheme which again will be at
the beginning of March, so roughly at the same time
as the civil consultations.

Q387 Chairman: So it is quite tight for the business
plan, is it not?
Carolyn Regan: It is quite tight at the moment, but
it is also not due to take eVect until October of this
year, so part of what we have done is to consult
slightly later but to produce the changed regime in
October rather than April which was the original
proposal.

Q388 Chairman: We are not going to complain
about you listening to the questions or carrying
out further consultation but there is a concern, I
think, that it will be very diYcult for them to make
the necessary changes, especially if it involves
recruiting people.
Carolyn Regan: Yes. Can I make two other follow-
up points? One is that the other piece of work that
is coming out at the same time is the overall family

strategy which looks at the context for these changes
and the fees specifically, and the other question that
was asked was about waiting and whether it has been
included or not in the civil fees. I made the point on
crime that travel and waiting is only included in the
urban areas. On the civil side it is usually the clients
going to the providers or the suppliers.

Q389 Dr Whitehead: This is a question to Sir
Michael and Carolyn Regan. You have just
published a consultation paper on 12 February
dealing with new solicitors’ panels for very high cost
crime cases. In that consultation paper it appears
you have proposed a categorisation of big prices,
that is, approximately three ranges of big prices. If
you are an interested firm for bidding to get onto the
panel you will have to enter a bid on the basis of one
of those high, low or medium prices. Within that,
as it were, operating laterally across each scale,
those firms will be graded according to threshold
competence and above, and a suggestion of the
document as far as I understand is that, as it were,
those on the panel and bidding will be filled up on the
basis of who bids in the lowest category with the
highest competence, who bids for the highest
competence in the second category and so on, and
that therefore in general terms “price drives
competence” appears to be the process by which the
bidding will be undertaken. Is it your view that that
represents value for money or does that represent, as
it were, the trumping of money over competence, ie,
if you are a really good firm but you come in the high
category, but you are not such a good firm and you
come in the low category, one will trump the other?
Carolyn Regan: I think what this represents is an
ongoing piece of work which is partly driven by the
fact that 5% of the overall budget is taken up in these
very high cost, very long cases. The two points I
would make at this stage are that we are looking for
teams of people to bid, solicitors and barristers, and
over time we will move to a diVerent very high cost
cases panel in terms of the peer review process, but
at the moment this is the system we have got. The
second round will be open price once we get to a
higher quality standard, so this is an interim move
towards going to a follow-up round with higher
quality.

Q390 Dr Whitehead: And this is because you do not
have a robust VHCC peer review mechanism in
place at the moment?
Carolyn Regan: This is because we have a robust
peer review for level 3, which is what we are saying
people need to apply on at this stage, and, as we have
said in all our documentation, the intention over
time is to increase the quality standards and to move
towards peer review level 2.

Q391 Dr Whitehead: This document has appeared
just for VHCC.
Carolyn Regan: Yes.
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20 February 2007 Rt Hon Lord Falconer of Thoroton QC, Sir Michael Bichard and Carolyn Regan

Q392 Dr Whitehead: Is it the suggestion that that
might form something like the blueprint for wider
competitive tendering for non-VHCC cases in
future, subject to the peer review arrangements that
you have suggested?
Carolyn Regan: We have said in discussions with the
professional bodies that we are looking to increase
the quality standards over time from level 3 to level
2, so yes, it is applicable to other things and not just
very high cost cases.
Sir Michael Bichard: But there are particular
circumstances which apply to VHCC cases. As far
as criminal competitive tendering from 2008 is
concerned, we have said that we will allow three peer
review level 3 companies to bid initially but that we
will want to move that up to only allowing level 1
and 2 to bid in the second round, and as far as civil
is concerned, which will not start until 2009, we
would be looking for competence levels 1 and 2 from
the beginning, so our intention is to drive up quality
at the same time that we improve value, though with
a peer review process you could take that even
further in five, 10 or 15 years’ time as more and more
firms become higher and higher quality, so you can
fix the bar at a diVerent level. There is no question of
this being a way of driving down quality. As I said
earlier, everything the Commission has done in the
last 10 years has been about driving up quality. This
has got to be a combination of quality and price
and value.

Q393 Dr Whitehead: But is it not the case under these
suggestions that if you appraise your bid so that you
know you are a very good firm but, partly because

you are a very good firm, your tendering is not
necessarily coming in at the lowest level, you will
therefore, as it were, join the back of the queue in
terms of filling up the bid process because you are
not in the lowest category and therefore quality will
lose out, not come to the fore?
Sir Michael Bichard: I would not take this as a model
that we are going to introduce for the rest of the
system. There are particular circumstances here. We
are having to do it earlier than we are doing it for the
rest of the system. We have to take account also of
issues of experience and capability in these very high
cost cases, so we have had to try and design a system
which I think is more complex than we would have
liked and I do not think you should take that as a
model for what is going to happen with other
criminal and civil in 2008 and 2009. That is
something which we want to discuss further with the
profession, as I said earlier. That is a debate which
we have not yet even started.

Q394 Dr Whitehead: So it will not be a wider model?
Sir Michael Bichard: It will not be the model for the
rest of the system. I would very much doubt that it
is and, as I say, it is the subject of consultation.
Chairman: There is a division in the Commons. We
would like to put a question to you in writing about
black and ethnic minority issues. Thank you for
coming today. We look forward to seeing the Lord
Chancellor next week on Wednesday with the
Attorney General.



3611141001 Page Type [SO] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 77

Written evidence
Evidence submitted by Christopher Andrews, Coodes Solicitors (LAR 09)

1. My name is Christopher Andrews, I’m an equity partner in Coodes who are now the largest Law firm,
by way of number of oYces, in Cornwall. We have oYces in Truro, St Austell, Holsworthy, Launceston,
Penzance, Newquay and the oYce at which I’m based here in Liskeard. I have a criminal contract with the
LSC and only deal with criminal defence work. My department is entirely legal aid based. The firm also has
criminal contracts for its St Austell and Newquay oYces.

2. I’m a court and police station duty solicitor and have been for approximately eight years. In Liskeard
I have one full time Crown Court Clerk/Police Station Representative and a Trainee Solicitor who has just
qualified as a Police Station Representative. We are the only oYce in South East Cornwall with a criminal
contract, this area covering the towns of Saltash, Liskeard, Callington and Looe. East Cornwall is now
covered by two duty solicitor schemes namely Restomel, which covers an area from St Austell up to
Newquay, and North Cornwall which covers Bodmin, Liskeard, Launceston and Bude. Both schemes are
best described as large rural schemes. The main custody centre for Restormel is Newqauy. The main custody
centre for North Cornwall is Launceston, although prisoners who are arrested in either Saltash or Torpoint
are likely to be taken to Charles Cross Police Station in Plymouth.

3. I’m very concerned about how the proposed reforms will aVect us as a firm. In particular I’m concerned
about the proposed standard fees for police station work. Whilst I appreciate that these have been uplifted
to include an amount for travelling and waiting they do not take into account the travelling distances
involved in a area such as Cornwall, especially when we have holiday traYc in the summer.

4. The proposed police station fee is going to make most police station work uneconomical. Our
proposed set fee is at £196.00 which appears to be inclusive of VAT. We are told that our average profit costs
are £167.00, so an uplift of £29.00 has been added to include travel and waiting. The travel distance from
my oYce to the three custody centres is approx 40–45 minutes respectively depending on the time of year.
Launceston is a return trip of 42 miles, Charles Cross is about the same (via the City centre) and Newquay
is about 60 miles. At present this travel at duty rates would be £91.65 at social rates and £121.69 at unsocial
rates inclusive of VAT. The only way that police station work can continue to be viable under the new
proposals is with a pre-set access uplift being added to take account of the area in which we work and the
distance involved to our local custody centres. These distances increase during unsocial hours when travel
from home is required, they are then 56 miles for Launceston Custody and 80 miles for Newquay Custody.

5. I also understand the standard fee is not proposed to cover any bail-backs which are still extremely
common. If there is a bail back to the police station which requires our second attendance for interview then
more or less our entire standard fee will have been absorbed in travel time before we even provide any advice
or representation at the police station.

6. The fixed police station fee appears to be paid unless more than 16 hours work (not including travel)
are done when you can then claim an ex post facto rate of £80.00, the escape rate. This with respect is quite
absurd. At the moment if I were to do an out of hours duty case of say 14 hours together with an hour and
a half travel I would receive £1,257.56. Under the fixed fee scheme this would be £196.00, an hourly rate of
£13.00. However, if the case extends to 16 hours I get an hourly rate of £80.00 which comes to £1,280.00.
How can this make sense? This proposed escape rate needs to be readdressed, 16 hours is too high.

7. My CDS returns for July 2006 included 22 police station claims with an average profit cost figure of
£225.22 before travel . With travel included the average profit cost figure is £273.27. This gives an indication
of how much travel is required in Cornwall. I now stand to lose £77.21 for every police station case I accept.
This is not a cost neutral proposal, it’s a proposal which in reality is going to make us have to consider our
future. There isn’t a surplus of firms in this area, neither of the two police station schemes has more than
six contract providers; there are five on Restormel and four on North Cornwall. Carter fails to reflect the
diVerent dynamic of small rural firms compared to larger firms based in urban areas.

8. The proposals also have other serious consequences, for example staV recruitment and development.
The pay scales are such that the cheapest possible staV are going to be required for the police station, in
other words there will simply be no point in funding staV to train and qualify as duty solicitors when all that
is required for them to attend the police station is that they are accredited representatives. It is therefore
going to prove diYcult to have any sort of staV development within the department leading to poor staV
motivation and retention.

9. Out of hours work in the evenings, weekends and bank holidays is unsociable work and at the moment
staV and agency representatives agree to work out of hours as they receive a percentage of the legal aid
hourly rate but Carter is going to prevent this practice. Clearly the Police are going to continue to arrest
people outside of oYce hours and we will be expected to attend, but Carter appears to have given no thought
to this diYculty. In Cornwall we can quite often have clients arrested over the same period of time and taken
to diVerent custody centres up to 42 miles apart, it is therefore often necessary to instruct an agent, or
another member of staV, to cover the second custody centre. However, if we lose this ability then there is
simply going to be insuYcient police station cover during unsocial hours and the Police won’t be able to
interview as this would in turn lead to a breach of the PACE codes of practice.
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10. Carter proposes that firms will be able to increase their profitability by increasing their eYciency but
in a small rural firms such as ourselves this is not possible. These eYciency savings are not there to make in
the first place. Carter appears to assume that much of the delay in the CJS is the fault of the defence. Whilst
it is accepted that we must deliver our own eYciencies many of the ineYciencies in the CJS lay outside the
influence of defence solicitors.

11. Carter has failed to give consideration to the issue of prison visits. The travel costs in making these
visits cannot be absorbed into the standard fee system. The travel distances involved from Cornwall are too
large. Our nearest male prison is in Exeter, approximately 60 miles away. Our nearest female prison is
Bristol, approximately 120 miles away. Our Nearest YOI is Portland. The costs involved in visiting these
prisons is going to be disproportionately high from area to area.

12. If we are to continue to exist and serve the local community we need more financial assistance than the
current proposals oVer, at the very minimum we need a pre access travel uplift. My nearest custody centre is
40 minutes away, the main Magistrates’ Court is 30 minutes away and the Crown Court in Truro 40 miles
away from my oYce. The aVect of these proposals is going to be devastating. Travel payments are to be lost
and possibly travel disbursements in addition.

13. When I started working for Coodes in Liskeard in 1996 there were five firms providing criminal legal
aid. I am now the only one left in the town. I cannot accept that these proposals in their current form are
going to ensure justice to the local community. These proposals are going to put small rural firms out of
business. At the moment we can just aVord to provide a local service for local people but I believe that the
Carter proposals will put us out of business. How are the small rural towns in the area going to be serviced
under Carter? Big city providers wont be interested in coming to Cornwall as they are not going to get paid
travelling. Fixed fees for the police station are illogical and unsuitable, they mean that I would get paid
substantially more for representing a person arrested for shoplifting, for whom attendance at the police
station takes a hour, than for the person arrested for rape, GBH or even murder for whom the attendance
could be spread over a couple of days.

14. Whilst I accept the need for change within the profession Carter is going to hit the small rural practices
such as my own the hardest forcing us to close. It’s going to leave huge rural areas without any legal aid
solicitors and deprive the public of having any access to justice.

September 2006

Evidence submitted by Gordon Hotson (LAR 18)

1. My name is Gordon Hotson. I am a Solicitor in private practice based in Swindon, Wiltshire. I am a
Duty Solicitor on the Swindon Court and Police Station schemes. I was admitted as a Solicitor in 1992 and
have worked predominantly in the field of Litigation. Since 1996, I have increasingly specialised in criminal
defence work and have practiced exclusively in this field of work since 2000.

2. I am the partner in charge of the criminal litigation department of a 13 partner general practice with
oYces in Chippenham, Marlborough and Swindon. My department has criminal defence contracts at the
Chippenham and Swindon branches. The department comprises three duty Solicitors, two paralegals and
three part-time secretarial staV.

3. My partners have decided that, despite my team generating a fee income in excess of £500,000 in the
last financial year, the changes being proposed by the Legal Services Commission (LSC) are likely to have
such a negative impact on the profitability of the department, that there is no future within the firm for
criminal defence work and, from a date to be decided, the department will be closed. All members of staV
will lose their jobs, including myself.

4. The LSC’s proposals for changes to the way in which Police Station, Magistrates’ Court and Crown
Court work is remunerated are unrealistic and many firms, especially in rural areas, will find it impossible
to operate profitably. General Practices are likely to withdraw from the work and smaller firms, and sole
practitioners may have no option but to cease trading.

5. Wiltshire is a County that is likely to be aVected badly by the changes. There are four Court centres,
in Swindon, Chippenham, Devizes and Salisbury. There are three main Police Custody suites, Swindon,
Melksham and Salisbury. These serve a county of 3,485 square kilometres and a population in excess of
630,000.

6. There are a number of Solicitors practices in Swindon, comprising a mixture of specialist firms and
branches of larger general practices. In addition to my own practice there is one other firm that will almost
certainly give up criminal defence work, as the Sole Principal has given notice of his intention to retire rather
than try to continue under the new payment regime. The closure of two firms will leave four others, three
specialists and one general practice.

7. All oYces are based within walking distance of the Court and a short drive from the Police Station.
The removal of payments for travelling cases will aVect Swindon Solicitors less than those based elsewhere
in the County, although I cannot comment on the impact of the proposals on Salisbury Solicitors.
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8. The removal of payments for travelling will have a more significant eVect on Solicitors based in North
and West Wiltshire. The Court serving these areas is at Chippenham, following the closure of other small
Courts in recent years.

9. In recent years the number of firms doing criminal defence work in North and West Wiltshire has
diminished. West Wiltshire has one large general practice based in Melksham, near the Police custody suite
and three ageing sole practitioners. Of these, one is already winding up his criminal defence work and the
other two are very likely to follow. This will leave a substantial proportion of West Wiltshire without any
firms doing criminal work.

10. North Wiltshire has three firms currently doing defence work, all based in Chippenham. My
department will close prior to April 2007. Another firm has one semi-retired Solicitor only and it seems
unlikely that he will continue after April 2007, which leaves only one firm for the whole of the North
Wiltshire area. That firm and that mentioned above based in Melksham will be the only firms left covering
the Magistrates’ Court in Chippenham and the Police custody suite at Melksham.

11. The Kennet District Council area, which has a Court at Devizes, has no firms that do criminal defence
work and all defence services at the Devizes Magistrates’ Court are provided by Solicitors from North and
West Wiltshire and Salisbury.

12. Wiltshire, outside of Swindon and Salisbury will become an “advice desert” as firms will close and
no others will take their place.

13. The change from payments for Police Station work on an hourly rate basis to a fixed fee basis will
result in a significant cut in payments to criminal defence firms, in addition to the reductions that will be
caused by the removal of payments for travelling and waiting. Such changes will impact on all firms, even
those based close to the Police Stations they serve. I have carried out an analysis of claims submitted by my
firm and for one oYce we will be paid, on average £31.96 less for each Police Station matter and for the other
oYce, £12.95 less per claim.

14. I have also analysed a number of claims for large cases, not included in the above calculation. For
four murder cases we have dealt with in the last two years, we would be paid an average of £660.45 less per
case (the losses varying between £354.65 in one case and £1,101.10 in another). Losses of that magnitude
are totally unsustainable by any firm and I cannot accept that any eYciency improvements can make up for
that loss of revenue.

15. I accept that the proposals include a mechanism to escape from fixed fees in the most time-consuming
cases. For Wiltshire, the escape point is set at 16 hours. The consequence of this is that, for a case that takes
15 hours (not including travelling and waiting time) the firm would be paid at the rate of approximately £11
per hour. Only two of the four Murder cases mentioned above included attendance times in excess of 16
hours. These provisions do not take into account repeated attendances for identification procedures,
ineVective bail-backs due to failure of the Police to obtain CPS advice etc. £11 per hour is an outrageously
low amount to pay a Professional person, carrying out a job upon which the liberty of the individual may
depend.

16. In addition to the removal of payments for travelling in Police Station and Magistrates’ Court cases,
it is proposed that defence Solicitors should not be paid for waiting at the Police Station or at Court. Waiting
is something over which the Solicitor has no control.

17. At Court there are problems caused by overlisting, custody cases taking priority, complex matters
being put in general business lists and, from 2 October 2006, there will be problems and delays caused by
an increase in the number of unrepresented defendants due to the reintroduction of means testing for
Representation Order applications.

18. This latter measure on its own will impact hugely on the level of fee income a firm can achieve and
the Government’s assumption that any defendant who is refused Legal Aid on the basis of the means test
will be able to aVord to pay for representation is unrealistic in the extreme.

19. The Court system is going to become clogged up with unrepresented Defendants trying to cope with
the complexities of the criminal justice system with only limited assistance from the Court’s Legal Advisors.
This will cause delay at Court, taking up more Court time per case than if the same Defendant was
professionally represented.

20. In the Police Station, Solicitors who are told to attend at a certain time for interview are frequently
required to wait even when they arrive at the allotted time. Further delay is caused by oYcers having to
obtain advice from CPS Direct or the duty prosecutor prior to any decision being made as to disposal of a
case. A Solicitor, in that situation, has a choice if there is no other case that they can immediately go on to
deal with: he can leave the Police Station and return home or to the oYce, knowing that he may have to
return to deal with any further interview that the oYcer may be advised to conduct (travelling unpaid of
course), or wait to see what happens. OYcers seldom provide accurate (or indeed, any) information as to
what they are going to do following an interview.
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21. Again, it is unrealistic to assume that there will be any increased cooperation between Police OYcers
and defence lawyers. At a Police Station there is very much a “them and us” culture, with the Police treating
defence lawyers with much the same contempt as the detainees. We are made to feel as if we are uninvited
intruders in their domain. Some oYcers treat defence representatives with outright, undisguised hostility.

22. The proposals regarding Crown Court cases may, I concede, be the best way forward but any
graduated fee payment structure must accurately reflect the amount of work that genuinely needs to be done
on a case and must not incentivise inappropriate guilty pleas by front-loading the fees, thereby paying
proportionately less for cases that proceed to trial. If there is any financial incentive to firms to get cases
concluded quickly, there is a real risk that cases involving complex and technical defences will not be
conducted as diligently as they deserve to be and, as a result, innocent people may well be convicted
unnecessarily.

23. I consider also that the proposal to remove cases that may become Very High Cost Cases and give
them only to a small panel of firms is unreasonable as it further erodes a client’s choice of Solicitor.
Additionally, in Wiltshire, the nearest firms on the panel are likely to be in Bristol. For a bailed Defendant
on benefits that is too far for them to travel to be able to keep in regular contact with their lawyer. It is
unlikely that the Solicitors would be paid to visit the Defendant at home. Preparation in such cases, which
will inevitably be at the top end of the range of seriousness, may be hampered.

24. There are also potential employment law consequences for firms if the Police Station fixed fee
proposals are introduced.

25. Many young (and some not-so-young) employed Solicitors and Accredited Police Station
Representatives are willing to go out in the middle of the night to represent detainees at Police Stations
because they are paid overtime for it. It is a small compensation for the fact that criminal defence
practitioners are rarely paid anything like as much as colleagues that work in other fields of law. Most will
have a clause in their contract that provides for them to be paid 50% of out-of-hours profit costs.

26. When payments are calculated on an hourly rate basis, it is easy for an employer to work out what
overtime is due to be paid. If Police Station work is to be remunerated by a fixed fee scheme, providing one
payment for each case regardless of whether it takes 30 minutes or 15 hours, one visit to the Police Station
or 10, it will be impossible for employers to calculate the amount due to an employee for an attendance
during the night.

27. If an employer honours the terms of existing employment contract and continues to pay an hourly
rate, it is quite likely that, in many cases, it will be the employer that will be out of pocket, potentially paying
staV more than the fixed fee for the case. As can be seen above, the firm will already be suVering significant
financial losses making the work unprofitable, without having to pay out in overtime more that the firm is
paid for the whole case.

28. The only option would seem to be for employers to try and negotiate a variation to all contracts to
provide for out-of-hours overtime in some other way. It is likely that employees would have to be asked to
accept a cut in their remuneration.

29. Some employees might accept, understanding that it is the only way for them to continue in their
employment. Others, however, might take a more rigid approach and refuse, leaving the employer with the
unenviable choice of either (a) forcing the pay cut, which may be contrary to employment legislation, (b)
making the staV member redundant, and employ replacement staV on contracts with no overtime clause (if
such staV could indeed be found), (c) accepting that he will have to do the work at a loss, or (d) withdraw
from criminal defence work.

30. It is likely that an industrial tribunal would consider option (b) to be an unfair dismissal as sacking
people and replacing them with cheaper employees doing eVectively the same job is not a true redundancy.
It is utterly unreasonable for employers should be placed in this situation by the Government.

31. Faced with the choice, many firms will choose option (d), leaving staV (and maybe even themselves)
unemployed and, if they are specialists, perhaps even unemployable without retraining.

32. I feel that this may have a substantial impact on the clients of BME firms, based in deprived areas,
where access to advice from within a particular community is important. If these firms fail, there will be a
significant impact on clients with special linguistic or cultural needs.

33. The longer-term aim of the “Carter” proposals is to move to a system of price competitive tendering
for criminal legal aid work. I am not confident that this system will work for a number of reasons.

34. Firstly, the first sets of changes being brought in will reduce the number of suppliers to a level, which
will barely be enough to enable the criminal justice system to operate in some areas. As can be seen above,
in rural Wiltshire, this could be as few as two firms covering North and West Wiltshire and Kennet, perhaps
less if one of those firms decides that it cannot carry on. The LSC would then be left with a monopoly
supplier in the area. That is not good for Justice and if there is simply no competition, it is not good for cost
eYciency either as the one remaining firm will simply be able to name its’ price and the LSC may then have
little option but to pay it.
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35. Price competition is inappropriate also in a field of commerce over which the suppliers have virtually
no control, namely criminal defence. This Government has brought into force a huge amount of new
legislation since 1997, and has made Court procedures far more complex, with the introduction of bad
character evidence, special measures etc. Suppliers would have no certainty about the future challenges they
would be required to face and they will find it extremely diYcult to fix an appropriate price, which will
doubtless remain fixed for the duration of any contract entered into between the suppliers and the
Government, regardless of changes in the law.

36. Competitive tendering has not been a success when tried elsewhere and in the field of criminal defence
work, it is even less appropriate. Legislators must not lose sight of the fact that the end users of the service
face losing their freedom, livelihood and possibly their family if the system fails them.

37. The ill-thought-out means-testing proposals will mean a significant reduction in the number of
Representation Orders that are granted and most of those who are refused Orders will not simply be able
to pay a Solicitor privately as the Government imagines. The bar is set so low that the cut oV point for a
single person without children is below the median annual earnings for full-time employees of £22,900 in
the 2004–05 tax year (Source: National Statistics Online). The median is the value below which 50% of
employees fall. I would ask the Committee urgently to consider the new means-testing system being
introduced on 2 October 2006 as well as the “Carter” proposals.

38. In conclusion I would say that the changes being faced currently by criminal defence practitioners are
the most devastating for many years, if not the worst ever. It is not overstating the case to say that many
criminal defence specialists are facing ruin and members of the public, faced with criminal charges, will be
detrimentally aVected as a result as they will, in many areas of the Country, struggle to find a Solicitor to
represent them.

39. Once Solicitors withdraw from criminal defence work, it is unlikely that they will return. Young
Solicitors will increasingly choose not to specialise in the field of criminal law. The age profile of defence
practitioners is older than average and as those that are left retire, there will be no one to take their place.

40. This cannot be allowed to happen. The Criminal Justice system cannot function properly without
independent, robust and fearless defence lawyers.

October 2006

Evidence submitted by Resolution (LAR 30)

Introduction

Resolution’s 5,000 members are family lawyers committed to a non-adversarial approach to family
disputes. Resolution solicitors abide by a Code of Practice which emphasises a constructive approach to
family problems and encourages solutions that take into account the needs of the whole family and the best
interests of any children in particular.

2,700 Resolution members provide family legal aid services in private and public law work. Of that 755
are accredited specialists, specialising in domestic abuse, private law children work, financial provision and
niche areas such as international law and child abduction work. Many Resolution members are Law Society
Children Panel members, accredited to represent children in public law Children Act cases.

Those 2,700 members work in 1,557 firms holding family legal aid contracts, forming the vast majority
of the LSC’s family contract holders.

The profile of Resolution’s members doing family law work shows that the majority are at the older end
of the spectrum—53% of Resolution members doing legal aid work are 15 years or more qualified and only
9% are less than five years qualified. Similar figures show that membership of the Law Society’s Children
Panel are also an aging population of practitioners which is not being replaced by a younger generation—
out of around 1,700 panel members, there are only 15 under the age of 30.

The lack of younger people coming into and doing legal aid work is a matter of considerable concern,
which the Constitutional AVairs Committee has commented on previously.

The Current Position of Family Legal Aid

There are currently 2,887 family contract holders (contracts are held by oYces, so for example a firm with
five oYces may hold five contracts). This is down from 4,500 in 2000, representing a drop of over a third of
contracts. Matter starts (the beginning of a case) are also down from 410,916 in 2000–01 to 283,274 in
2005–06.

This represents a huge decline in access to justice for people with family problems as firms have given up
legal aid work because of the poor rates of pay, the bureaucracy and costs of administering legal aid
contracts and diYculties in recruiting and retaining suitably qualified staV. Once lost to legal aid work, firms
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will not return. Combined with the lack of younger people coming into legal aid work, there is an extremely
worrying picture of systemic decline in the provision and the availability of publicly funded firms doing
family work.

This decline in publicly funded family lawyers is likely to have a particularly negative eVect on women
and children, who tend to be most dependent on legal aid to support them in getting the protection of the
law against threats of domestic abuse, the muscle of more economically powerful men and the wide ranging
powers of the state to intervene in family life. Legal aid is very important in helping to redress the power
imbalances that often arise amongst separating couples and between the individual family member and
the state.

We believe that the Carter proposals represent a significant worsening of contract provisions for legal aid
work. Large numbers of our members report that they would be working at a considerable financial loss
under the current proposals and simply would not be able to aVord to continue to do publicly funded family
work. This will lead to large numbers withdrawing, often reluctantly, after many years dedication to legal
aid, from publicly funded work, leading to fewer and fewer members of the public getting access to legal
help. In addition, there will be an increased burden on the courts, which will face significant increases in
unrepresented litigants. That in turn will lead to cases lasting longer, with an impact on all court users as
delays in listing increase. There is already concern in many areas of the country at delays in the family courts.
This will be exacerbated by the impact of these proposals.

Carter’s Aims

Lord Carter stated that his objectives from a restructured legal aid scheme were to ensure:

— Clients have access to good quality legal advice and representation.

— A good quality, eYcient supplier base thrives and remains sustainable.

— The taxpayer and government receive value for money.

— The justice system is more eYcient, eVective and simple.

This submission considers the extent to which Lord Carter’s report and accompanying the DCS/LSC
consultation paper would achieve those objectives.

Good Quality Legal Advice and Representation

Standards in publicly funded family work are generally high. Accreditation for Public Law Children work
has been established for over two decades and specialist accreditation has been established for over five
years. 1,200 Resolution members are accredited specialists. There are 1,700 solicitors on the Law Society
Children Panel (down from 2,009 last year) and further 482 solicitors are members of the Law Society
advanced panel and 2,760 of the Society’s general family panel.

Of Resolution’s 1,200 accredited specialists, two thirds do legal aid work. Similar proportions of Law
Society family panel members are likely to do legal aid work; all Children Panel members do publicly
funded work.

Specialist accreditation has been developed with the encouragement of government. This was seen as
being in the interests of consumers—enabling the public to identify specialists and encouraging high
standards in the profession. In 2001 the LSC awarded a 15% uplift to accredited specialists to encourage the
development of specialist skills and knowledge.

It is therefore surprising and disappointing that the DCA/LSC consultation paper states that it will no
longer recognise accredited specialists, but will rely solely on peer review as its sole quality measure. We
believe that this is not in the public interest. Peer review is a relatively new system and we are concerned it
could prove to be inflexible and expensive. Accreditation tests individual knowledge and expertise, while
peer review assesses, retrospectively, the performance of the whole firm or department. Accreditation allows
the public to identify particular experts; peer review does not enable individual expertise to be identified.
Experience demonstrates that reliance on one quality measure is insuYcient to guarantee quality and carries
considerable risks of getting it wrong.

We are concerned that the proposal to scrap the uplift for accredited specialists will discourage the
involvement of specialists in legal aid work and give the message that publicly funded work can be
undertaken at the lowest level.

A Thriving and Efficient Supplier Base

The existing supplier base of publicly funded family lawyers has already been acknowledged as fragile.
Over a third of suppliers have abandoned family legal aid work since 2000. This is largely as a result of frozen
pay rates and the increased burdens of administering legal aid. Most practitioners would welcome a
reduction in bureaucracy and a more streamlined system.
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However, while fixed fees would deliver improved administration, the current fixed fees schemes proposed
are too crude and inflexible to work. The DCA/LSC report describes the new family fees as “graduated”
fees. This is inaccurate. They are fixed fees without any flexibility built in.

We do not believe that a single fixed fee system is suitable to either public law or private law family work.
Family work, by its very nature, is variable. In private law cases, family disputes can involve straightforward
divorce, contact disputes, domestic abuse problems, complications arising from marriages being contracted
in other jurisdictions, parents with mental health problems or disabilities, children with disabilities, complex
family structures and child abduction.

A single fixed fee would not be suYcient to meet the needs of the variation of family work. Separate
schemes in private law would need to be constructed to deal with the diVering profiles of injunction work,
Children Act cases and financial matters. In addition, there would need to be exceptional payments to deal
with complicating factors, such as clients with English language diYculties, mental health problems,
physical disabilities, addiction problems and international elements.

In public law work, the legally aided practitioner may act for the child, for the parent(s) or for joined
parties, such as foster parents, grandparents or other family members. The legally aided practitioner does
not control or drive the proceedings. The issuing of proceedings is a matter for the Local Authority and the
case is then subject to the Public Law Judicial Protocol which determines the timing of the stages of the case.

We are not convinced that fixed fees are suitable at all for S31 Children Act cases, given the lack of control
the legal aid practitioner has over the proceedings.

The LSC appears to have simply added up the total family fees for each region and then divided the total
by the number of historical cases to arrive at an average fee. This approach is far too crude and does not
reflect the variation in practices, expertise and kinds of work done. It assumes that practices will be able to
swiftly move to doing a large volume of all kinds of family work within a short period of time, in order to
sustain the kinds of “swings and roundabouts” approach they envisage for the fixed fee regime. This simply
would not work and smaller and more niche practices will be driven out of legal aid work.

Added to this is the diYculty of the functioning of the court system. Cases can take a long time to come
to court. There are delays in CAFCASS report writing. Cases can be adjourned repeatedly for a number of
reasons. In many areas the delays in the family courts are significant and while parties are waiting for
hearings, further complications can arise.

Children panel members undertake to do much of the advocacy in their cases. This is seen as important
to continuity and quality in public law work. However, the proposed advocacy fees for public law work are
far too low and are significantly less than barristers’ advocacy fees. As a matter of principle, solicitors
advocacy fees should be equal with the Bar’s. The lowness of solicitors advocacy fees will create a
disincentive for solicitors to carry out their own advocacy with the resulting impact on quality.

Lord Carter acknowledges the deteriorating relationship between the LSC and its suppliers. This
relationship has not been helped by the clumsy, over-hasty and poorly thought through proposals in the
DCA/LSC paper.

Lord Carter stated he wants market driven changes to the structure of legal aid practices. In principle, we
agree with the encouragement of larger family law practices. However, a number of issues must be borne in
mind. In family disputes, each party needs to be represented, so in each region, there will several suppliers to
avoid conflicts of interest. Similarly there needs to be a range of public law practices to represent all parties.

There is also a problem with the transition from the existing pattern of provision. With the encouragement
of government and the LSC, those practices which could, have increasingly specialised. This gives clients
better guarantees of quality. The LSC now believe that firms need to undertake the full range of work. For
many smaller practices, this will mean doing more cases, and more of the straightforward simple cases to
achieve the so-called “swings and roundabouts” eVect, where low cost cases are financially rewarding and
subsidise the losses of high cost cases. Significant changes in the structures of practices will be needed. This
will take time to achieve, and therefore more time is needed to implement any new scheme.

All these factors will have a negative impact on the professions ability to provide an eYcient and thriving
supplier base to meet legal need in family law.

Value for Money

Clearly, achieving value for money is very important and is an aim we would support. Fixed fees will
achieve certainty for the Treasury but the current proposals will drive the more experienced practitioners
out, there will be no incentives to do the more complex and demanding cases and an incentive to do only
simple cases and to do the minimum at the lowest standard. Perversely, in private law cases, there will be
incentives to drag cases out to court proceedings. There are no incentives in the private law scheme to
encourage early settlement, as there has been in the recent Family Help pilot.

We believe that in the interests of justice and the interests of clients, the fixed fee schemes need to be much
more sophisticated to reflect complexity and to encourage early settlement. The current proposals will
achieve neither of these objectives.
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A More Efficient, Effective and Simple Justice System

The proposals are likely to have a negative impact on the operation of the Family Justice System. Legal
aid will be less available to individuals, leading to more litigants in person or no access at all to the courts.
This will lead to further delays in the already over-stretched family courts.

Furthermore, we are concerned that the proposals do nothing to promote the government’s objectives to
encourage early settlement. Nor do they reflect a number of proposed changes to the Family Justice system.
We are concerned that the lack of flexibility in fixed fees will then frustrate new initiatives, such as improving
openness and transparency in the family courts and the increased representation of children in diYcult
contact cases.

Nothing in these proposals will lead to a more eYcient, eVective or simple family justice system.

Consultation

Lord Carter was appointed in July 2005 to report in January 2006. This timetable was extended to July
2006. The majority of his report and his team’s eVort was concerned with criminal legal aid. Although there
was some limited consultation with family practitioners towards the end of this period, there was not the
opportunity for firms to open their books to Carter to discuss the funding of legal aid cases, the profile of
the work legal aid pays for and other issues that would have led to better informed, researched and balanced
proposals for family work. We believe that there is a very poor understanding of the environment in which
family legal aid practitioners operate and it seems that family work has been treated very much as an
afterthought, despite the importance of family work as part of the legal aid spend.

Data

The data on which the LSC and DCA prepared their proposals was not made available to us until late in
the consultation process. This has made the basis of the proposals diYcult to understand. More time is
needed to share the data, understand the assumptions that the LSC and DCA have used and to negotiate
more flexible and better graduated rather than fixed fee schemes to reflect the variety of family law cases.

Timetable

The timetable seems to be wholly unrealistic. Although the consultation period is three months, this has
taken place over the summer holiday period. There has been little time for consultation with our 2,700
members and for them to assess the impact of the proposals or for Resolution to understand how the figures
have been arrived at.

There is also insuYcient time between close of consultation and implementation. The timetable leaves no
time for meaningful negotiation between the close of consultation and decisions on the final shape of the
restructured family legal aid scheme and then implementation in April 2007.

Legal aid practices also need time, when the final shape of the scheme is decided, to decide their future
direction and to make the necessary changes. They will need to take into account existing obligations, such
as leases, their duty as employers, redundancy obligations, etc.

Conclusion

Resolution members are concerned that unless the proposed new fee structure is significantly altered,
there will a further exodus of publicly funded lawyers from family work, leaving vulnerable adults and
children without representation. Women will be particularly badly hit by these proposals as they tend to
economically more vulnerable and more likely to rely on legal aid to help them achieve fair outcomes from
divorce and separation.

Resolution is not in principle opposed to changes in the legal aid scheme—indeed we would welcome a
simplified, less bureaucratic scheme that gave administrative savings, therefore freeing more money to
directly assist those needing legal help. However, it is a complex and diYcult process to move from the
existing extremely complicated system to a simplified system that will achieve the objectives of Lord Carter’s
review to ensure a good quality system, with a robust supplier base that serves both the needs of the public
and also the legitimate expectations of the taxpayer.

To achieve that balance, an improved dialogue between practitioners and the DCA/LSC is needed as well
as more time to deliver a system that is capable of achieving Lord Carter’s objectives.

October 2006
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Evidence submitted by the Advice Services Alliance (LAR 34)

ABOUT THE ADVICE SERVICES ALLIANCE

1. The Advice Services Alliance (ASA) was established in 1980, and is the umbrella organisation for
independent advice networks in the UK.

2. Full membership of ASA is open to national networks of independent advice services in the UK.
Current full members are:

Advice UK Scottish Association of Law Centres
Age Concern England Shelter
Citizens Advice Shelter Cymru
DIAL UK Youth Access
Law Centres Federation

3. Our members represent over 2,000 organisations that provide a range of advice, legal and other services
to members of the public. Most of these organisations oVer services within a local area, but some of them
are regional or national. They are largely funded through public sector grants and contracts, and charitable
fundraising. There are currently 452 Not for Profit [NfP] agencies that have contracts with the Legal Services
Commission [LSC]. With some limited exceptions, services are oVered to users free of charge and are focused
on areas of law which mainly aVect poorer people eg welfare benefits, debt, housing, employment,
immigration, education and community care (now commonly referred to as “social welfare law”).

4. This submission is primarily concerned with the proposals in relation to social welfare law that are
contained in the consultation paper entitled “Legal Aid: a sustainable future”. We have published an initial
response to these proposals.1

Recommendations

5. We would invite the committee to consider the following:

Recommendation 1

Any change in payment methods should be deferred until all preferred suppliers have been selected. This
will allow for further research to be carried out into the determinants of case costs.

Recommendation 3

Alternatives to the existing proposals should be considered. These include: tailored fixed fees; higher fee
levels; more categories of fees; graduated fees; more sophisticated escape mechanisms; and special provision
for niche organisations.

Recommendation 4

There should be further research, a full debate and proper consultation before any changes are made to
the allocation of funding for social welfare law between the regions.

Is there a need to modernize the procurement of legal aid?

6. In relation to social welfare law, we do not believe that changes in procurement methods are needed.
Spending on social welfare law represents a small proportion of the total legal aid budget, and one in which
costs are firmly under control, by virtue of the tailored fixed fee system for solicitors and the capped nature
of NfP contracts. The number of acts of assistance has already increased significantly, according to the LSC,
and action is already being taken by the LSC in relation to underperformance by some NfP suppliers.

7. The problems in relation to social welfare law are not to do with procurement methods, but lack of
supply, the existence of “advice deserts”, and limitations on the scope of legal aid, particularly as regards
representation at tribunals.

1 See Legal aid: a sustainable future?—An initial response from the Advice Services Alliance, available at: http://
www.asauk.org.uk/fileLibrary/pdf/Laidsus.pdf
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Is the timetable for implementation suggested in Lord Carter’s report realistic?

8. We do not believe that the LSC has the capacity to implement wide-ranging changes to legal aid, the
preferred supplier scheme and the CLS Strategy simultaneously. We do not believe that they have the peer
review resources to keep to their own timetable in relation to preferred supplier, or the timetable proposed
by Lord Carter. We do not see how they can implement any such changes and at the same time reduce their
administration costs by 30%, as suggested by Lord Carter.2

What benefits, impacts and disadvantages might result from implementation?

9. We believe that the introduction of fixed fees in social welfare law, as proposed by the LSC, would be
seriously detrimental to the provision of advice and assistance in this area of law, given:

— The variation in case costs/lengths that exists within these areas.

— The fact that the proposed implementation is out of sync with the proposed implementation of the
preferred supplier proposals.

— The fact that the LSC does not seem to know what types of cases it wishes to “buy”.

— The likely eVects on the cases that suppliers will take on.

— The likely eVect on quality.

— The likely eVect on the overall provision of services to clients in social welfare law.

10. There are alternative payment methods that should be considered. These include: an extension of
tailored fixed fees; higher fee levels; more categories of fees; graduated fees; more sophisticated escape
mechanisms; and special provision for niche organisations.3

11. Any change in payment methods should be deferred until all preferred suppliers have been selected.
This will allow for further research to be carried out into the determinants of case costs.

The variation in case lengths

12. There is huge variation in the type and extent of work done by providers in social welfare law. Within
each category of law there are wide diVerences in the tailored fixed fees by which solicitors are currently paid
(which are reflected in the regional fees proposed) and in the average case lengths of NfP organisations.

13. Our analysis of NfP case lengths4, based on data collected by the LSC, suggests that most of the
diVerences are due to variations in:

— The types of cases.

— The types of clients.

— The extent of work done on cases.

— The location of suppliers.

14. Our analysis shows that:

— Certain types of cases take longer than others (eg multiple debt cases in debt, appeals in welfare
benefits, unfair dismissal and discrimination cases in employment).

— Cases for certain types of clients take longer (with particular reference to clients’ ethnicity and,
sometimes, disability status).

— There is a correlation between the time spent on a case and the stage at which the case is concluded
(as between “first meeting”, “further work”, “putting case for client” and “representation at court/
tribunal”).

— The achievement of particular results for clients is associated with longer case times.

The “what, who and how”

15. The “sustainable future” paper suggests that the CLS Strategy and Preferred Supplier proposals set
out “what services we intend to buy” and “who we will buy these services from”, while the paper itself sets
out “how we will pay for those services.”5

16. Who: the Preferred Supplier proposals state that the LSC wishes to contract with suppliers whose
quality has been demonstrated by peer review scores of 1 or 2.

2 Carter report p 7.
3 See Legal aid: a sustainable future?—An initial response from the Advice Services Alliance pp 9–11.
4 Available at http://www.asauk.org.uk/fileLibrary/pdf/cslgthnfpcon.pdf
5 Legal Aid: a sustainable future p 21.
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17. What: the CLS strategy emphasises the importance of delivering services in social welfare law, and
in particular the “core” subjects of community care, debt, employment, housing and welfare benefits. It does
not however say what types of cases within those categories are seen as priorities. There is a wide range of
types of cases within each category, which helps to explain why there is such diversity in the average case
lengths of diVerent suppliers. The only indication of priorities provided has been the higher payment rates
introduced for certain possession and homelessness cases, which have been carried over into the fixed fee
proposals.

18. How: the present proposals seek to change “how” services are paid for before the LSC has established
“who” the preferred suppliers will be, or “what” it wishes to buy.

19. There are two obvious dangers involved here.

20. Firstly, fixed fees could influence the services provided by suppliers, before the LSC has decided what
it really wants to buy and who it wants to buy services from. Although it may be possible to retrieve this
situation later, the LSC may by then have lost some of the suppliers best able to meet the LSC’s priorities.

21. Secondly, the proposals could aVect the quality of supply before the preferred supplier process has
established a benchmark.

22. These problems arise because the proposals are likely to have a direct impact on the types of cases
taken on and the quality of services provided.

Case mix

23. Where suppliers have average case lengths or costs that are higher than the value of the fixed fee, the
incentive will be to reduce their average case lengths or costs. This is likely to involve:

— looking for the easy/short cases and the easy clients; and/or

— avoiding long, diYcult and complex cases and clients.

24. As Lord Carter says: “If the LSC targets only case volumes, there is a risk that some suppliers may
not wish to pursue complex cases.”6

25. Where suppliers have average case lengths or costs that are equivalent to or lower than the value of
the fixed fee, the incentive will be to maintain their previous case mix, and possibly to look for more shorter
cases in order to increase the profitability of the work done. There will be no incentive to widen their case
mix to take on a significant number of cases that exceed the value of the fixed fee.

26. Our analysis of NfP case lengths shows that there are clear diVerences in case lengths or costs between
diVerent types of cases within each category. These are not accidental. In employment, for example,
discrimination cases take much longer than other types of cases. In welfare benefits, benefit appeals take
significantly longer than other types of cases. Once fixed fees are introduced, these diVerences become much
more important to suppliers.

27. The LSC has suggested that it will be able to detect organisations that are doing more easy/short cases
either by peer review or by other monitoring procedures. We do not see how peer review will be able to detect
this since this is an issue to do with case mix, not quality.

28. The LSC has stated that they will monitor case mix and outcomes to ensure that suppliers continue
to provide an appropriate service.7 We do not believe that the LSC’s present reporting systems are capable
of doing this. Even if they are, we are not clear what the LSC can do about it, apart from imposing
requirements about case mix. This however assumes that the LSC has decided what its priorities are within
each category of law. At the moment we have seen no evidence of this.

Quality

29. Although the CLS Strategy and the Preferred Supplier proposals set out whom the LSC would like
to contract with in the future, the LSC is actually proposing to change the “how” before they change the
“who”. This means that they risk foregoing the quality assurance that should be provided by the preferred
supplier scheme.

30. Shorter or simpler cases can of course be done well. They may even be done more quickly by high
quality suppliers.

31. There is however a potential conflict between fixed fees and quality. This was demonstrated by the
research carried out for the LSC and reported as Quality and Cost.8 The research found that solicitors funded
to provide a fixed number of matter starts for a fixed fee performed worse than others in the three areas of
quality (as measured by peer review), client satisfaction and outcomes. We set out as an appendix to this
paper a summary of the relevant findings of this research.

6 Carter report p 85.
7 Provider Q&A: Legal Aid: a sustainable future Civil and Family Legal Aid p 2.
8 Moorhead et al Quality and Cost: Final Report of the Contracting of Civil, Non-Family Advice and Assistance Pilot (2001).
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32. Where suppliers have case lengths or costs which are higher than the value represented by the fixed
fee, caseworkers are likely to be under pressure to handle the longer cases more quickly. This is likely to
involve cutting corners, which is likely to be to the detriment of the client.

33. There is a further risk that suppliers will limit the amount of work they do on cases that are taken on,
which will have a direct impact on the quality of services provided.

34. If these proposals are implemented, there is a real risk that the LSC will drive out some good suppliers,
while keeping in high volume suppliers who may not be providing quality services.

The overall provision of services in social welfare law

35. The need for suppliers to meet case targets is likely to have significant eVects on the ways in which
social welfare law cases are dealt with both within and outside organisations that have contracts with the
LSC.

36. Where suppliers have higher than average case costs they may be forced to do a significant number
of short cases in order to meet their targets. This is likely to distort any rational division of roles as between
diVerent types of service. Specialist agencies may have to take on work that has previously been carried out
by community groups and other generalist advice agencies. The balance between face-to-face and telephone
advice services could also be aVected. Some cases that could be dealt with over the telephone are likely to
be directed towards face-to-face advice in order to help meet the targets of providers.

37. The need to meet targets is also likely to threaten co-operation between face-to-face suppliers, referral
patterns and referrals themselves, as providers hold on to short cases and try to refer longer or more
complex cases.

38. The need to meet targets threatens the rational use of specialists within agencies that provide both
generalist and specialist services. Specialists are likely to spend more time on shorter or simple cases in order
to achieve their case targets.

39. The need to meet targets is also likely to distort the relationship between specialist agencies and other
agencies and community organisations. Many cases which would presently be referred to specialist
organisations may be rejected, and have to be dealt with by non-specialist agencies and community groups
which may not have the necessary expertise.

40. One of the LSC’s aims in proposing fixed fees for social welfare law is to increase the number of clients
who are helped. We believe that the proposals are likely to have this eVect, as far as some providers are
concerned, since they will be looking to take on more short/easy cases. At the same time however, there is
likely to be a reduction in the number of suppliers, as many will withdraw from providing legal aid services
rather than continue under the proposed fixed fees. Even if, overall, there is an increase in the number of
clients helped, this is likely to be at the expense of clients who have more diYcult or longer cases and need
help the most.

What impact will the proposals have on diVerent communities (such as Black, Minority Ethnic and rural
communities)?

41. We have noted already that the need for suppliers to meet their targets may lead them to seek to avoid
long, diYcult and complex cases and clients.

42. This is likely to aVect a disproportionate number of clients who:

— have a disability;

— are members of BME communities; and

— need an interpreter.

43. The Causes of Action research found that ethnicity was particularly influential in predicting problems
relating to discrimination, immigration, and unsafe or unsatisfactory rented housing.9 Discrimination cases
were found to take much longer than other types of employment cases in our analysis of NfP case lengths.
The same is likely to be true for non-employment discrimination cases. Problems with unsafe or
unsatisfactory rented housing are also likely to be more time consuming than other housing cases.10

44. The proposals in relation to immigration and asylum work will directly aVect members of BME or
refugee communities. We understand that the Immigration Law Practitioners Association will be providing
evidence to the committee and we defer to their expertise in this area. We believe that the proposals for
immigration and asylum work are likely to have a direct eVect on the quality and quantity of supply in
this area.

45. Fixed fees are most suitable for large organisations with a large and mixed intake of cases and clients.
That description does not match many organisations, and especially NfP organisations, which have a high
proportion of clients of diverse backgrounds.

9 Causes of Action, second edition p 37.
10 Cases classed as “disrepair” were the longest type of housing cases in our analysis of NfP case lengths in 2004–05.
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46. The problem would seem to be particularly acute in London. Our analysis of NfP cases in 2004–05
revealed that the proportion of clients who were classified as other than White British was 64% in debt, 73%
in housing, 74% in benefits and 75% in employment. The overall eVects of fixed fees, in terms of case mix
and quality, are likely to be the same for NfPs as for solicitors’ firms. In London at least it seems that it will
be largely non-White British clients who will suVer as a result.

47. A further problem concerns the recommendation by Lord Carter that the allocation of social welfare
law funding should be based on a formula using data from means tested benefits eg income support as a
proxy for legal aid eligibility.11 Our previous analysis suggested that the most significant eVect of
implementing such a proposal would be a reduction in the allocation of funding to London of approximately
24%.12 We have set out elsewhere some of the reasons why we believe that such a change cannot be justified.13

What is clear however is that such a change would have an indirect discriminatory impact given the high
proportion of members of BME communities in London.14

48. It is our view that no action should be taken by the LSC to implement any redistribution of the legal
help budget along the lines proposed by Lord Carter without further research, full debate and proper
consultation.

What impact will the recommendations have on legal aid providers?

49. From public statements that we have heard and the results of the recent surveys conducted by the
Law Society, we believe that a significant number of solicitors firms will give up legal aid work in one or
more categories of law, if these proposals are implemented.

50. In a Draft Impact Assessment published on the DCA website it is suggested that up to 92% of NfPs
would lose income, representing up to 50% of the sector’s income, if NfPs do not increase the numbers of
cases taken on.15 While many NfPs are likely to be able to increase the numbers of cases taken on, we would
expect many to suVer significant reductions in income.

How will the proposals aVect firms of diVering size, structure and practitioner mix?

51. We would expect the proposals to aVect firms of varying sizes in diVerent ways. Smaller firms may
find it harder to achieve a suYciently varied case mix to enable them to benefit from the “swings and
roundabouts” eVects that are claimed to justify fixed fees. Niche or specialist firms may find it particularly
diYcult to continue. Larger firms may find it easier to achieve a varied case mix, but, by virtue of their size,
may feel more exposed, and less willing to take the risks involved of continuing in areas that seem
particularly likely to be unprofitable.

Will the measures proposed promote the provision of high quality advice and support the eVective and eYcient
operation of the Justice System

52. We believe that the overall eVect of fixed fees in social welfare law will be to reduce the provision of
high quality services and access to the justice system. We refer to our analysis above on the likely impact of
fixed fees on:

— Case mix.

— Quality.

— The overall provision of services in social welfare law.

SUPPLEMENTARY NOTE ON QUALITY AND COST16

1. The research used four experimental groups. The first three groups were solicitors and the fourth group
was made up of NfP agencies. Group 1 were paid a piece rate for hours worked, Group 2 were paid a certain
amount of money and were told to do as much advice and assistance work as possible with that amount,
Group 3 were given a fixed amount of money and were asked to do a certain number of cases, Group 4 were
paid for a certain number of hours irrespective of the number of cases.

11 Carter report p 80; see also recommendation 4.29.
12 Adam GriYth, Regional Planning and its Limitations p 67.
13 “Legal aid: a sustainable future?—An initial response from the Advice Services Alliance” pp 11–12.
14 According to the 2001 Census: 59.8% of the London population is White: British; 71.2% is White; 28.8% are from minority

ethnic groups. See Focus on London 2003, table 2.12.
15 Draft Impact Assessment para 86.
16 Moorhead et al Quality and Cost: Final Report of the Contracting of Civil, Non-Family Advice and Assistance Pilot (2001).



3611141004 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 90 Constitutional Affairs Committee: Evidence

2. The amount of money provided bore a strong relationship to the amounts earned in previous years by
those firms. The number of cases for the third group bore a strong relationship to the number of cases dealt
with by those firms in previous years.

3. The researchers peer reviewed the work of all four groups and compared the results. They found that:

“Group 3 was significantly poorer at giving advice at the right time than Group 1 (about 10% of
cases were poorer). They were also less likely to incur disbursements where disbursements were
actually appropriate than Groups 1 and 2. Group 3’s failure to carry out other work was felt to
be inappropriate in a greater proportion of cases than Group 2. This may provide an indication
of how the constraints of contracting work against Group 3; discouraging disbursements and the
carrying out of appropriate work.”17

4. As part of the research, clients were asked about their levels of satisfaction:

“Group 3 clients were significantly more likely to report that their case was taking too long (51%
compared with 34% in Group 1 and 39% in Group 2).

Group 2 received higher overall ratings of satisfaction than Group 3. Group 2 clients rated their
contractees as excellent in 51% of cases compared with 36% of cases in Group 3. Group 3 received
ratings of very good in 32% of cases compared with 26% cases in Group 2. However, cases rated
as excellent or very good showed Group 2 as receiving positive assessments in 77% of cases
compared with 69% of cases in Group 3.”18

5. The study also compared case endpoints. Group 3 had the largest percentage of matters that ended
with the outcome unknown to the adviser (39% compared with 32% for Group 1 and 30% for Group 2).
Group 2’s clients were said to be better able to plan and/or manage their aVairs as a result of legal
intervention most frequently (26%), Group 3’s client’s least often (16%). The report concludes:

“Group 3 performed more poorly on nearly all outcome indicators than the other two solicitor
groups”.

6. Therefore, in the three areas of peer review, client satisfaction and endpoints, the experimental group
funded to provide a fixed number of matter starts for a fixed fee performed worst.

7. The overall conclusion to the report states:

“Contracting as structured through Group 3 in the solicitors sector has had a negative eVect on
quality when compared with the control (Group 1) and the group most similar to NFPs (Group
2). Part of the explanation for this is the combination of volume requirements with fixed prices for
blocks of work.”19

September 2006

Evidence submitted by Thompsons Solicitors (LAR 39)

Introduction

We are a national firm of solicitors with 22 oYces throughout the UK providing a full range of legal
services to Trades Unions and their members.

These services include a specialist national criminal defence service which has a very diVerent profile to
typical criminal defence firms.

Our clients are mainly public service workers, generally of good character, for whom a criminal conviction
would be devastating.

Most of our work is specialised, primarily defending teachers and local authority employees (particularly
within social services) in cases of alleged historic abuse and of exceeding the lawful boundaries of restraint.
Our work is spread out across England and Wales.

We have an extremely high rate of success in defending our clients.

17 Moorhead et al Quality and Cost: Final Report of the Contracting of Civil, Non-Family Advice and Assistance Pilot (2001) p 112.
18 Moorhead et al Quality and Cost: Final Report of the Contracting of Civil, Non-Family Advice and Assistance Pilot (2001). 133.
19 I Moorhead et al Quality and Cost: Final Report of the Contracting of Civil, Non-Family Advice and Assistance Pilot (2001)

p 227.
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Q. Is there a need to modernise the procurement of Legal Aid?

The Legal Aid Budget

We entirely accept that is it the proper purpose of Government to ensure that arrangements are in place
that ensure that expenditure secures appropriate quality advice for the best price and thereby achieve “best
value” for clients as well as the tax payer. This is an ongoing process as the provision of legal services exists
in a changing environment. Indeed the agents of change are largely external to the structure through which
services are delivered (the supplier base) and they include Criminal Justice legislation, resource allocation
to prosecuting agencies, the extended use of technology in criminal investigation which expands the content
of prosecution evidence, changing patterns of criminality and Government policy (eg the Narrow the Justice
Gap Initiative).

In this dynamic environment, defence services are reactive and the budget demand led by external cost
drivers. We have noted that it has been a concern of Government that upward budgetary pressure may be
supplier led ie, caused by supplier behaviour, but that the most comprehensive analysis to date (Cape and
Moorhead) concluded that there was no reliable or substantial evidence that this was the cause.

We have also noted the Government’s commendable commitment to funding a system which has been
described as one of the most comprehensive and well funded in the world. It is right that this is so. Legal
services secure the rights of citizens and without access to legal services, concepts of rights would be merely
rhetorical. We also appreciate the concern about the growth in the budget from approximately £1.5 billion
to just over £2 billion and the desire to seek explanation and to consider change which might “control” future
cost while continuing to ensure best value.

However, we are not certain that the Carter Review of procurement was able to correctly analyse or
identify the “problem” or that it has reached conclusions which stand up to a cost benefit analysis.

Our answer to the question therefore regarding the need to modernise legal aid is that it depends on the
analysis of the problem and that there ought to be a compelling case that reform will have a positive cost
benefit outcome.

The “Problem”

There have been two headline issues beyond the bare statistic of overall expenditure:

1. the million pounds per year barrister; and

2. that 1% of cases absorb nearly 50% of the budget.

We will comment on these headline matters and then on the overall budget issue.

The 1%/50% Statistic

We were surprised by the lack of attention, analysis and proposals in relation to this single most important
issue. There has been widespread publicity regarding spectacular cases such as the Jubilee Line Fraud,
prosecutions which have failed at significant cost to the legal aid fund. We would have expected the emphasis
of reform/modernisation would have been on:

(a) the institutional arrangements for determining which major investigations and prosecutions
should proceed in the public interest;

(b) the management of those prosecutions;

(c) the prediction of “cost” for both prosecution and defence; and

(d) whether those cases should have separate budget arrangements.

The overriding diYculty for the criminal defence budget holder is that it is demand led by the decisions
of external prosecuting agencies.

The proposals to create a limited, very high cost case (VHCC) panel of solicitor firms are founded on
selection by two mechanisms; peer review and lowest price.

We do not have any diYculty with regard to peer review save to note that the timetable for implementation
does not permit the establishment of a cadre of VHCC peer reviewers and that this diYculty is to be “fudged”
by relying on a peer review of general crime files as a proxy for actually reviewing VHCC files.

Of even more concern is limitation of membership by lowest price competition. The current VHCC
arrangements have been the product of a great deal of hard work and appear to be working by producing
significantly lower cost outcome. We do not see why there is a lack of merit in continuing a regime of
administered fixed prices. They are already low in comparison to private client rates. Driving prices down
is highly likely to undermine quality and remove good quality firms from the market. The arrangements are
also unnecessarily bureaucratic and the bidding process will be expensive to administer for both purchaser
and supplier.
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We are also concerned that the proposals are precipitate. The additional 100% “mark up” on hourly rates
for serious fraud was only abolished in late 2005. The impact of that and improved VHCC administration
has had little time to work its way through the system.

Recommendations

— Put in place the proper institutional arrangements regarding VHCC cases outlined above.

— Conduct rigorous cost benefit analysis from the investigation stage onwards as an integral part of
the management of those cases.

— Separate the budget for VHCC cases.

— Give Judges the power to order that legal aid defence costs be paid by prosecuting agencies on the
basis that the polluter should pay when the Judge concludes that there has been significant
mismanagement of the case by the prosecuting authority.

— Maintain the current VHCC arrangements.

— Maintain an ongoing analysis of the external cost drivers of this expenditure.

The £1 Million Barrister

This headline has served as a distraction to the real structural problem of trying to fix or cap a budget
which is actually driven by external agency decisions.

However, we also believe that there has been a lack of rigor in the assessment of counsel’s claims. Solicitors
have long been required to justify work as actually, reasonably and necessarily done on a time basis with a
detailed account of time. It may well be that those determining bills should be better trained and resourced
and that simple improvement of the process of determination would be a far easier process of preventing
any abuse of the system where the suspicion persists of systematic over claiming.

Recommendation

— Additional resources and training for the National Taxing Team and guidance on counsel’s claims.

— A rigorous approach to counsel time recordings.

The Budget as a Whole

We are concerned that modernisation as proposed by Carter has identified the wrong targets. A massive
restructuring of solicitors firms is envisaged in which volume is traded for price. This is aimed at saving
£100 million over four years. In the context of the budget this is a very small sum. We do not accept that on
a cost benefit analysis the restructuring exercise is justifiable. The focus of that exercise is police station and
magistrates’ court work, but the budgets for those areas of expenditure are very clearly under control.
Indeed it appears that the prices are already so low that most firms are making losses or are marginally
profitable. (See the LECG research paper dated 25 September entitled Legal Aid Reforms proposed by the
Carter Report—Analysis and Commentary.) Further it appears that the overall expenditure has since
2002–03 been falling.

As we made clear in our introduction, Thompsons is a specialist niche practice. We do not “fit” the Carter
model as our clients are spread all around the country and we have low volume at many police stations and
magistrates’ courts including the courts local to our oYces which are located in major cities. If implemented
without exceptions, the Carter proposals would prevent us from holding any form of contract in any area.

The preferred supplier consultation envisages contracting by firm rather than oYce. We would welcome
this development. If some version of the Carter proposals were to proceed we believe it would be right to
put in place a range of contracting arrangements. It appears this will be inevitable given the low volume and
diYculty of supply in rural areas in any event.

Recommendation

— That work be localised by restricting duty solicitor police station and court membership to two
schemes per qualified solicitor.

— That contracting be organised by firm rather than by oYce.

— That the major restructuring envisaged by Carter in police station work be held back pending the
outcome of the other reforms that are easily implemented and likely to have a more beneficial
outcome at lower risk and cost.

— That contracting be permitted which recognises the diversity of firms and niche suppliers.
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Q. Is the timetable for implentation suggested in Lord Carter’s Report realistic?

We do not support the timetable as we believe the wrong question has been addressed and the timetable
itself is unrealistic. The LSC envisage implementing price cuts (which is easy to do) before structural reform
(which is hard to do) that would allow trading volume for price.

Notwithstanding our view that this fundamental re-engineering of the supplier base is not justifiable on
a cost benefit analysis, the implementation timetable is the wrong way round. Firms should not be required
to absorb price cuts prior to “gaining” volume. The latter is also specious because no one firm can gain
volume without another losing volume. There is no clear mechanism for deciding how firms will be
eliminated from the market save that the entry point for bidding should be a relatively low “take” from the
legal aid fund of £50,000. There are also no clear mechanisms for permitting the entry of firms to the market
in order to maintain and revitalise competition.

If in fact firms are to be allowed to confederate with a lead bidder the net eVect will not really be to
concentrate volume in a single larger unit but simply to displace administrative costs from the LSC to the
lead bidder. The scheme is ill thought out. There is a wide gap between theory and practice.

Q. What benefits might be generated for defendants and others by adopting these proposals? What impacts/
disadvantages might result from implementation?

We can see no benefit for defendants as recipients of legal services. We do envisage significant reductions
in choice and access. Own client choice is a particular concern. If these proposals were implemented without
allowing for niche supplier contracting, our clients who wish to access legal aid suppliers would be
fragmented amongst all local contractors who would have no significant experience in dealing with the
teachers, carers, and other public servants who form our client base. Our national, specialist “joined up”
experience would be lost as a service.

Q. Will the measures proposed promote the provision of high quality advice, and support the eVective and
eYcient operation of the justice system?

Our answer is no. The high quality advice and representation we deliver is available because we have a
national dedicated team delivering a service based on specialist knowledge and above all experience. In all
specialist delivery it is the repetition of cases, each with unique features but also common characteristics,
that allows the team to become more expert than a general practitioner. The quality that is then delivered
to the Criminal Justice System ie, to trial counsel, to the Judge and in the settings of the police station,
magistrates’ courts and crown courts is higher and therefore promotes both eVectiveness and legitimacy in
the Criminal Justice System.

Other Matters

Fixed Fees

We are extremely concerned that a system of fixed or graduated fees will not represent proportional and
proper payment for the work actually done in cases. Our clients are usually of good character. The work we
do is more intensive than for what could be described as ordinary criminal clients who have more experience
and a diVerent attitude towards defence services. As a result, our costs profiles are higher than any regional
or national average. In other words, we spend longer in the police station where our clients usually make
full comment, we fight many more magistrates’ court cases and crown court cases than average and achieve
much higher rates of acquittal.

We fear that fixed fees will reward those whose primary purpose is to exploit the system by doing as little
as possible and penalise the conscientious solicitors. We anticipate that because of our particular client base
we are in a very disadvantageous position and we support the continuation of a strengthened ex post facto
determination of costs.

Conclusions

The Carter Review had limited resources and an unrealistic timetable. Unfortunately a great deal of
thought and energy was devoted to the procurement of supply for that part of the budget which does not
represent a significant problem.

The part that does, the high cost of small numbers of cases, is susceptible to management and reform. It
is that area of the budget that should be the focus of DCA/LSC policy and we urge the adoption of the
programme of reform which we have recommended.

A more limited but highly practical approach to police station and magistrates’ court work would yield
highly beneficial results in localising work and helping firms achieve better economies of scale prior to any
price cutting if cuts are to be made.
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Any cuts in price should be considered carefully in the light of the low profit margins and fragility of the
supplier base.

Fixed fees bring great risks for purchaser and supplier and may act as unfair constraints on defence teams
undermining quality and equality of arms.

September 2006

Evidence submitted by Lambeth Housing Lawyers (LAR 43)

This submission comes from Lambeth Housing Lawyers. We are an informal network of local legal aid
providers who act primarily for tenants in this borough. We meet several times a year and share our
knowledge through an email network. We are developing this email system to assist the public to find an
available housing lawyer to help them.

Lord Carter’s review of legal aid procurement is a substantial document and given the considerable
pressures of running a legal aid practice it is not possible to deal with every aspect of the review in detail.
However, we wish the Committee to be aware of the following points in relation to his review and the likely
eVect on legal aid providers and access to justice, if the proposals in the review were to be implemented:

1. The Carter reforms can only work where there is an existing vibrant and competitive legal aid
sector. This does not exist at present. On the contrary, the legal aid sector is very fragile indeed.

2. This fragility is due to the government’s policy of fixing the legal aid pay rates for the past 10 years
(with very few and only then minor increases) and due to the LSC’s policies over the same period,
which have insisted on increasing specialisation.

3. If the Carter reforms were to be introduced the legal aid sector will fragment:

(a) Firms will withdraw from legal aid.

(b) Experienced practitioners will switch to non-publicly funded work, retire or change career.

(c) The present quality of legal aid work will be sacrificed on the altar of quantity—but even then
quantity will not be achieved because of the diminishing pool of firms and practitioners.

(d) Overall a diminished market of legal aid suppliers will inevitably mean a reduced access to
justice for the most needy and vulnerable members of society.

4. Legal aid work is already unprofitable and only survives by cross-subsidy from costs recovered
from opponents and from other areas of work. Carter and the LSC cannot expect firms to compete
for legal aid work at rates which are lower paid than at present—there is no incentive for firms to
do so.

5. The investment costs and the risks of change are far too high (even with proposed government
funding), especially when you take into account that “managed competition” due to be introduced
in 2009 will result in the loss of contracts and the ruin of many firms.

6. Educated, middle-class professional lawyers can always find alternative work when they move
away from publicly funded services, but it will be impossible to attract them back once they have
gone. There are far too few new lawyers able or willing to replace them.

7. Not only do housing lawyers secure housing for the disadvantaged, but their work contributes to
other Government-led policies and initiatives, eg preventing social exclusion, reducing child
poverty and eliminating anti-social behaviour. The departure of experienced legal aid housing
lawyers (and the current failure to attract new blood) will cause serious problems for the client
base.

8. The government and the LSC have brought the publicly funded sector to the brink. The Carter
reforms threaten to tip it over the edge. A whole generation of legal aid practitioners will be lost
for ever, but the true victim will be access to justice for ordinary people.

September 2006

Evidence submitted by Simon Hutchence (LAR 56)

I am one of two solicitors practising in our firm. We have both been qualified for several years as duty
solicitors for police station and Magistrates’ Court work, as Solicitor Advocates for Crown Court work,
and as members of the Law Society’s Children Panel for Care Proceedings. We have one paralegal/clerk who
has successfully completed the second year of her Ilex examinations and who hopes to commence
accreditation for police station work during 2007. Publicly funded work in crime and public law children
proceedings comprises approximately 95% of the firm’s work.
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Our oYce is in Highbridge, a small town in Somerset within two miles of the M5 motorway. We work at
courts and police stations in Taunton, Bridgwater, Weston super Mare and Bristol.

I believe that none of the proposed changes should be made without a further period of consultation
extended to April 2007 at the earliest. I note that Lord Carter delivered his own report several months late
and substantially over budget. Consultation should consider the very significant savings which can be made
by improving the eYciency of the police, Crown Prosecution Service and Court Service and the inevitable
reduction in the quality of service which would be provided under the current proposals.

I make the following observations:

Police Station

1. The stated intention of reducing the average cost per case by one third of the current average travel
and mileage cost is a reduction in payment which cannot be absorbed by solicitors’ firms without cutting
wages. Wages cannot be cut without cutting quality and service. The cost savings proposed can be very easily
made by improving the eYciency of the police. The period of consultation should be extended to include
consultation on reducing costs by improving the eYciency of the police, and by implementing a system of
cost penalty to be paid by the police in the event of failure to comply.

Proposals for saving costs under the current system of remuneration, to be subject to consultation as
proposed, include the following:

— Service of written disclosure/case summary to the legal representative immediately upon arrival at
the police station. A system of such disclosure has already been implemented at the police station
in Weston-Super-Mare, although it is not always made promptly.

— A full PNC print should be disclosed to the legal representative immediately upon arrival. This is
relevant to the interview given the recent bad character and dangerous oVenders legislation, it is
relevant to the bail decision, and it is information now required for the purpose of an application
for legal aid for representation at court.

— At the same time as disclosure of the PNC print the oYcer in the case should be required to indicate
whether bail will be in issue in the event of charge. This will allow instructions to be taken, and
representations made, at an early stage.

— A copy of the full custody record should be disclosed to the legal representative immediately upon
arrival. This is already required reading under the Transaction Criteria and is plainly relevant
information for the best level of service provision, not least in highlighting health and
communication issues.

— The oYcer in the case should be provided by the custody oYcer with a direct number for contact
with the legal representative. There is all too often a lack of communication between custody staV
and the investigating/interviewing oYcers leading to time spent waiting unnecessarily at the
police station.

— The oYcer is the case should be required to notify the legal representative immediately upon any
change of interview plan eg to give the detainee a lie-down, or to conduct a further search before
interview. There are numerous wasted attendances or lengthy delays waiting as a result of failure
to communicate with legal representatives. The police should be required to pay the costs of such
attendances or waiting time.

— The oYcer in the case should be required to contact the legal representative in advance of every
bail-back to confirm whether or not it is to be eVective, and if so what action is intended. There
remains a lack of communication with custody staV and legal representatives resulting in a
continuation of wasted attendances. The police should be required to pay the cost such
attendances.

2. The proposed system of fixed fees is flawed even without the one third travel and mileage cost cutting
proposed, and will inevitably lead to a reduction in the quality of service to detainees. This cannot be
monitored by a system of peer review, and will not addressed or rectified by the “swings and roundabout”
principle. Vulnerable clients will be disadvantaged, corners will be cut, the quality of representative will be
reduced as will the quality of solicitor entrants to the world of criminal legal aid. I would ask the following
to be considered:

— Not every case concludes at the end of the first period of detention. Indeed with bail-backs for CPS
decision very few are concluded. It is not always possible for the same representative to attend at
each bail back. After several weeks of thought and discussion I have yet to speak to anyone who
can properly suggest a system of fee payment in a police station case in which (for example) a
qualified duty solicitor spends six hours at the police station on a Sunday morning, a first agent
attends the first bail-back for viper capture and selection, a second agent attends for the viper
witness viewing, a third agent attends for the client bail-back and re-interview, and a fourth agent
attends for the further bail-back, re-interview, CPS direct decision and bail representations.
“Swings and roundabouts” does not fit.
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— Under the proposed fixed fee system it is inevitable that certain of the attendances referred to in
our example will not be attended. Peer review will not be able to assess the appropriateness of such
a decision.

— Corners will be cut, and attendances will be cut short, in order to maximise the fixed fee. This risk
is heightened where attendance is during unsocial hours at a weekend. Peer review will not be able
to assess this.

— No account is taken of the complexity or seriousness of a case.

— No account is taken of the extended time taken to travel from a home address during unsocial
hours.

— How will peer review assess the appropriateness of a decision to depart before a bail decision is
made?

— How will peer review assess the appropriateness of a decision not to attend at the time of charge?

— How will peer review assess the appropriateness of a decision not to attend at the time of viper
capture or selection?

— How will peer review assess the appropriateness of a decision not to attend at a viper witness
viewing?

— How will peer review assess whether suYcient time was spent, and questions asked, in obtaining
disclosure?

— How will peer review assess whether suYcient time was spent, and questions asked, in taking
instructions from the client?

— How will peer review assess whether a decision to exercise the right of silence was aVected by an
understandable desire to leave the police station because it is 4 o’clock on a Sunday morning and
the fee has been used up.

— How will peer review assess whether a decision is taken to proceed with an interview without
adequate disclosure of previous convictions which are relevant to issues of bad character,
dangerous oVender provisions etc.?

3. The proposed system of fixed fees will be open to abuse by the police. The police will be aware of, and
it would be naı̈ve to suggest that some oYcers will not exploit, the time constraints imposed by the fixed fee
system and a representative’s desire not to be doing unpaid work at unsocial hours. Or at any hour.
Deliberate delay and obstruction by oYcers will raise issues referred to above.

4. The proposals to allocate rota slots to firms rather than qualified duty solicitors, and to allow all cases
to be dealt with by probationary representatives, will reduce the quality of service. The current system of
allocation to qualified and experienced duty solicitors should be maintained. There has been a recognition
of quality and qualification in the system to date, including a lengthy and expensive process of accreditation.
The proposals plainly suggest that this has been a waste of time and money. We do not believe that it has.
It has been implemented for a purpose, and together with the system of supervision is the best system of
quality assurance. The system of paper file peer review cannot properly address this.

5. A system of enhanced payment for representation by a Duty Solicitor in person for certain serious
oVences was only recently implemented. The system proposed plainly suggests this was unjustified and a
waste of money. I do not agree. The proposals will reduce the quality of service.

6. It is at best naı̈ve, and at worst dishonest, to suggest that a system of paper file peer review will provide
an eVective system of monitoring and quality assurance any more than it could assure the quality of open-
heart surgery. It can do nothing more than assure a minimal level of competence and recording. The only
way of assuring quality is to pay for quality. Qualification as a solicitor, qualification as a duty solicitor with
experience both at the police station and in advocacy at court. The current system of allocation,
accreditation and supervision is the best assurance of quality.

7. If the cost cutting proposed is to take place in spite of consultation there is a simple way to do it without
compromising the quality of service. Cut the travel and mileage rates by one third. It achieves precisely the
same objective. As referred to above, however, I do not agree that it is appropriate to impose pay cuts when
the costs involved can so easily be saved by implementing procedures to improve the eYciency of the police.

Magistrates’ Court

8. The only change which should be made at present is an increase in current standard fees. Fees have
not risen either in line with inflation or after recent legislation increasing the amount of work required of
defence solicitors eg bad character provisions.

9. Consideration should be given to the clear discrepancy in what are considered to be reasonable hourly
rates of pay when paid from central funds and what are plainly unreasonable rates of pay at current legal
aid rates. On 1 July 2005 Her Majesty’s Court Service published a document confirming central funds costs
taken from The Guide to the Summary Assessment of Costs from the Supreme Court Costs oYce. The
hourly rate set for a partner or senior solicitor in our own area is £150. The hourly rate set for an assistant
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solicitor is £135. The costs for travel and waiting are set at 2/3 of these rates. I would very much like to hear
your justification of how legal aid rates payable at the Magistrates’ Court can be considered reasonable.
Payment comes from the taxpayer in either situation.

10. Consultation should proceed on proposals to improve the eYciency of other agencies before criminal
defence solicitors are yet again penalised for matters beyond their control.

Proposals for consultation in reducing costs by improving the eYciency of the Crown Prosecution
Service include:

— In cases where an oVence has not been admitted by the detainee in interview, or where the detainee
has put forward a significantly diVerent version of events, the CPS should serve at the first court
hearing a copy of the interview tape, a copy of any relevant CCTV footage, a copy of any relevant
documentary exhibits, and a legible copy of all witness statements. The prosecuting authority
(whether police or CPS) should be required to pay the cost of all time wasted waiting for this
information, or any adjournment required to obtain this information. The prosecuting authority
should be required to pay the costs of any subsequent hearing at which this information is not
available.

— The prosecuting authority should be required to pay the costs of any hearing which is adjourned
further to their failure to comply with a court direction.

— The prosecuting authority should be required to pay the costs of any hearing which is adjourned
or delayed as a result of their failure to bring their file.

Proposals for consultation in reducing costs by improving the eYciency of the Court Service include:

— The court should be required to pay the costs of any hearing, or the delay of any hearing, where
the court does not have its file available for the listed hearing.

— The court should be required to pay the costs where a hearing is adjourned without notice because
no court clerk is available.

— Ditto where one or more of the Magistrates have gone to the wrong court.

— Ditto where the court has listed hearings on days when the court is in fact closed.

— Ditto where the court has committed a case to the Crown Court on a day when the Crown Court
is closed.

— Ditto where the court has failed to obtain a production order for a prisoner for a listed hearing.

— Ditto where the court has failed to notify the police, CPS, YOT, or the defence that the court will
be closed for the production of prisoners.

— Ditto where the court lists an application to be made by the court service to vacate a trial date
because the court will be closed on one of the days of trial.

Please note that these are not fanciful, or even rare, scenarios. They are all recent situations resulting in
increased defence costs without any apparent penalty to, and certainly without any apology from, the
court service.

Care Proceedings

11. The proposals for a system of fixed fees in care proceedings are unfair, unworkable, and can only be
to the detriment of publicly funded parties themselves. The “costs neutral” basis of calculation is
fundamentally flawed, taking no account of multiple public funding certificates awarded to a solicitor acting
for a number of children in a case, no account of the complexity of a case, no account of the level of expertise
and training involved in qualification for the Children Panel, and a wholly unjustified distinction between
remuneration available to solicitors and barristers.

Conclusion

12. None of the proposed changes should be implemented. There should be a further period of
consultation until April 2007 at the earliest. Such consultation should consider the savings in costs which
can be made elsewhere and the reduction in the quality of service the proposals would introduce in their
current form.

Lord Carter’s report appears to be concerned to maintain the profitability of firms of solicitors. He is right
in saying that profitability can be increased by the employment of lower paid and less qualified staV in larger
firms but this will inevitably reduce the quality of service given to clients and it is wrong to suggest that the
system of peer review can prevent that. The Government does of course have a vested interest in maintaining
the profitability of firms of solicitors. Without it there would be nothing to squeeze in the future.
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The Government continues to claim that the English system of legal aid and justice is the envy of the
world. It is a cause for real sadness that such claims are already being met with such widespread derision.
Matters would only get worse under the current proposals.

October 2006

Evidence submitted by Everett & Co (LAR 58)

I am Jacqueline Everett of Jacqueline Everett & Co, a legal aid firm in Streatham, London, SW16.
I worked in a community law centre before setting up my firm 20 years ago: a small specialist practice with
two experienced lawyers doing only civil legal aid work.

I am passionately committed to the concept of equal access to justice. My firm, over the years, has carried
out work for those most disadvantaged in our society; we have specialised over the years in the areas of
housing, mental health and community care. In the last three years, we have done an increasing amount of
work for asylum seekers. With regard to the latter, we were, with others, particularly active in successfully
pursuing cases (by way of judicial review proceedings) against the Government when asylum seekers were
destitute and homeless as a result of the eVect of s55 Immigration and Asylum Act 2002. As a result of legal
action, the Government’s policy was declared unlawful and reversed. I am used to assisting vulnerable
clients in diYcult situations who have been let down by central and local Government. These “s55 cases”
were some of the most distressing I had come across in my legal career, both in terms of the individuals
involved and the unacceptable behaviour of the Home OYce. Without the benefit of legal aid, the
Government’s policy would not have been reversed.

Indeed, many of our cases involve judicial review proceedings against either local or national government.
These cases are particularly important as they have a role in ensuring that public authorises are accountable
for their actions, an integral part of the democratic process. By bringing such cases, it is often not only the
particular client who benefits, but many others and therefore society as a whole.

I have until recently loved my work. However, over the past 10 years it has become increasingly diYcult
to survive doing legal aid work. The pay rates have fallen in real terms, given that they have been frozen for
many years. When a case is won, the other party is often ordered to pay legal costs. These costs are at least
double legal aid rates. We use the money from these cases to cross-subsidize work for which we receive
remuneration at legal aid only rates. It is this that has enabled the firm to continue, together with
exceptionally low overheads (I do pay not rent as I own the freehold of my premises bought for £60,000 in
the property slump). I have also benefited from dedicated, experienced secretarial staV who have been with
me for many years.

The Legal Services Commission informed us at the commencement of the franchising process, that their
aim was to weed out the firms providing an inadequate service for clients (an objective with which we
wholeheartedly agreed) that they would thereafter ensure that solicitors who were carrying out quality work
would be properly remunerated and left to get on with the job. The LSC has not achieved this and has
repeatedly broken their promises. We are micro- managed, which has resulted in ever increasing amounts
of time on administration and “process” rather than “substance”. A succession of initiatives have been
introduced, which are time consuming to implement, but have done little to ensure the delivery of high
quality legal advice.

We have had several audits by the LSC and are a “Category 1” supplier. We have had a variety of
managers at the Legal Services Commission over the years; all have praised us on the quality of our work and
the services provided to our clients and have told us that we are the type of firm that they “want on board”.

Last year, the LSC introduced a scheme known as “Tailored Fixed Fees” (TFF) under which we are paid
the same amount regardless of the work carried out for the client. There are mechanisms within this scheme
for the rate to go up, but not down. This means that if we achieve the same result with less time, our fixed
fees will decrease: on the other hand if our costs per case increase due to for example an influx of complex
cases, there is no mechanism by which the fixed fee is increased. You will appreciate that this provides a
strong incentive for some firms to pick straightforward cases with “model clients”. There is a disincentive
to take on complex cases or clients who are socially disadvantaged, either because of a mental or physical
disability or because English is not their first language. This is unacceptable.

The Carter model envisages a pyramid system of working with junior staV carrying out legal advice work,
supervised by senior lawyers. Our firm consists of two highly experienced lawyers with no junior fee earning
staV. We have always found this to be the most cost eVective method of working as we are able to quickly
identify the relevant areas and carry out the necessary work. We also work long hours and work when sick,
which junior staV should not be expected to do. Junior staV require an enormous amount of supervision,
they resort to Counsel more frequently (thereby increasing the costs) and there is a real risk they will not
identify all the relevant legal issues. We are not suggesting that junior staV should never be used, but would
point out that this would not result in a more cost eVective service for our type of work and client base;
whereas it would lead to a drop in quality. In short, however a firm is organised, current legal aid rates of
remuneration are not suYcient to ensure that quality service is oVered to clients.
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Competitive tendering, a keystone of Carter, is anathema to justice. If introduced, there would be a strong
incentive for firms to decrease staV wages: this would inevitably have a detrimental eVect on the quality of
the service to clients as it would lead to demoralised staV and/or a high turnover. Further, inevitably, firms
would cherry pick cases avoiding time consuming cases.

20 years ago, in my view, this country’s legal aid system was unparalleled and one I felt both proud and
privileged to be part of. I am 50 this year, as indeed are many of my colleagues working in legal aid firms
(described by the law society as the “aged supplier base”). We feel tired, demoralised, betrayed and angry.
We have jumped through all the hoops set by the Legal Services Commission have set; they are now changing
the rules yet again and expect us to continue to invest yet more time and money in a system which will not
work. I believe that the Carter proposals, together with the LSC’s interpretation of them will mean that it
will be impossible to oVer clients an adequate (let alone high quality) service. I will give up my legal practice.
I will not go into another area of law, as this was not why I became a solicitor: I will probably look for a
teaching post. I know from speaking to other legal aid practitioners, that they are also considering giving
up. There is no-one coming up behind us; a pool of experienced and dedicated people will be lost. I do not
ask for sympathy for myself or for them; we will no doubt find better paid jobs with shorter hours and better
conditions of employment. My concern is that the disadvantaged and socially excluded will not have access
to justice.

September 2006

Evidence submitted by David Jockelson, Miles & Partners (LAR 62b)

This enquiry is responding to an urgent need. There is a crisis coming during the next one to two years.
I am keen to explain that from the perspective of the ordinary Legal Aid practitioner.

But something is missing. The immediate crisis of the next two years is only half of what we should be
discussing. The other half is the real future destination—the radical changes anticipated within four years
which are clearly contained in the Carter Review but which I do not think are being fully discussed.

First the immediate situation: on the present proposals there will be quite a quick collapse of the current
legal aid system. We are already on the ragged edge. There will be not just a slow decline but actual chaos
for clients, children, Local Authorities and courts. This has massive vote-losing potential—or vote gaining?
As MPs said in the debate on 11 January, the stream of people into your surgeries with legal problems will
become a flood. There will be shocking injustices. This will be copy for national and local media . . .
“battered woman murdered because unable to get injunction.” “Children wrongly removed because parents
cannot be represented properly . . .” “. . . homeless families on the streets . . .” etc.

In my area—Child Care—the original proposals were seriously misconceived. The original proposals
were Fixed Fees of £4,000 to do a case. That was absurd. But as Prof Judith Masson explained to you, the
Legal Services Commission was apparently unaware that calculating costs per certificate would produce
cases for example with five children that appeared to be one fifth as expensive as they really are.

But Vera Baird said nobody was to blame for this and described this as the proposals simply needing “fine
tuning”. She also says “We are changing the figures, you don’t know what they are—so you can’t really
comment—you are just scare-mongering.” So no discussion is possible? This committee is wasting its time?
This style of the consultation has demoralised practitioners and already caused great damage.

If they revise the figures, say £5k and an escape limit £15k, that still means a loss of up to £10k on many
cases. This is impossible. These are the details. But it demonstrates more importantly that the principal of
Fixed Fees is wrong in Care Cases. Any figure chosen as a Fixed Fee for care work is a nonsense.

Think about a medical analogy. Fixed fee followed by competitive tendering is fine but only for a discrete,
identified event—a hip operation or even a heart bypass. But a care case is like someone coming to a hospital
with simply “a major heart problem”. You don’t know if they need a fairly cheap course of drugs or minor
or even major heart surgery. How can you fix a price or get people to bid at that point? It’s nonsense. And
to be fair Carter did not suggest this and Lord Falconer indicated in his speech that he could see the problem
here. But it has all come back unchanged in principle.

The committee must say that Fixed Fees are not practical for care cases. They are too important: they are
the removal of a child from his or her family by the State. They are the most important cases in the legal
system. They are more important than murder cases. They are long, complex and diVerent from each other.
And we are not the cost drivers. We simply respond and reflect those: Drugs, social collapse, Local Authority
chaos, court delays, cost of experts, the more careful treatment of cases and of the social work to get kids
home safely. This is even more necessary now with the problem of the lack of adopters.
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Other areas of law—there could be fixed fees but only where there are small, discrete, identifiable steps
eg in domestic violence injunctions and simple housing defence work. But Firstly the figures proposed will
close down firms all over the country. I have rung solicitors in Cambridge, Berwick, Rugby, Ealing . . . the
message is the same and you know it. “Four years ago there were several firms. Now there are only two . . .
or three . . . and they are small and they are thinking of closing.” Even large, well respected firms that the
LSC approve of say the same. Income will drop by 20–40% and it is barely practical now. It is being
subsidised by other departments. This cannot continue. Second on some more complex types of cases,
eg homelessness, it is simply not appropriate, for the same reasons as I give in care proceedings.

You have heard this many times. But the Government does not hear or listen. Why do they seem to ignore
the collapse of solicitor based legal aid? Answer: Because, as Alan Beith suspects, they do not in fact see the
future as Legal Aid being provided mainly by traditional solicitors’ practices.

This is not a conspiracy theory. It is based on ideas widely discussed in commercial law and IT; the world
of Lord Carter. But it is just not openly discussed within the Legal Aid context. We seem oblivious.

Carter has a fervent belief in the market mechanism. He made the statement here that rural advice deserts
will be solved by prices rising causing people suddenly to start legal aid work again. That is not going to
happen. At least not with solicitors firms. That is the significant point.

LSC/Tesco: the staV we deal with may believe they are working with us to build a better service etc
But I think and assume that the senior members are in on another very diVerent vision of the future
which comes from the DCA and the Treasury and crucially their consultants, such as KPMG and
PricewaterhouseCoopers and of course from Lord Carter.

And behind them, informing them and all modern thinking about the future of law and the dramatically
transforming impact of IT and commoditisation are people like Prof Susskind OBE. He is the main
Government adviser on Law and IT. His book The Future of the Law is now 10 years old and is the Road
Map of commoditisation. That, together with the Clementi reforms, and Alternative Business Structures
will mean Tesco Law. You have got to be aware of this other world of law. It is the main area of discussion
in the commercial sector. To assist, I attach a short profile from last April’s Law Society Gazette of Prof
Susskind. Please note his ideas and his status with the Government.

Commoditisation mean the transformation caused by breaking down traditionally complex tasks which
were done in small, expensive, low tech/high skill, labour intensive, craft workshops (with mystery and
restrictive practices) and moving to simplified, mass-produced units, with more technology and less human
input. Make the product a commodity and then the magical power of competition and the market
mechanism drives down costs. Who has clothes specially made for them by a tailor? Not many. Most people
buy them oV the peg, standardised, mass-produced in a factory—often in cheap labour countries.

Apply that to the law: Commoditisation means getting away from out of date, low tech, hand-made
solutions by solicitors. Add the message of Clementi, the breaking of vested interests and restrictive practices
that protect the old ways. Then you have the opening up the market to Tesco Law. Ie to Capita who actually
will run the process as they do for many Local Authorities. Until recently Capita also ran Legal Services
Direct. This is a phone line service which the LSC are thrilled with. It provides modern style Legal Aid and
many more “acts of assistance” for less money. Capita are also explicitly waiting to make a “cull of High
Street solicitors”. Max Pell, their MD told us that at the LAPG conference. He is very persuasive and I
suspect he is not shy in telling Government what he can oVer in “Tesco Legal Aid.” Super Value—High
tech, using paralegals, call centres, outsourcing to cheaper countries etc.

This is not distant, visionary, theoretical stuV. Look at the Law Society Gazette. Every week there are
articles about outsourcing legal work abroad, saving millions of pounds (and losing thousands of jobs here).
The decision-makers at the DCA and LSC will be reading that and saying “if it’s good enough for CliVord
Chance—it’s good enough for legal aid”. That is what they believe is the real “direction of travel” And that
maybe is why they think they can tolerate the possible collapse of the present solicitor based legal aid system.

They probably believe that in four years’ time much of Legal Aid will be run by Capita or a similar firm.
And my colleagues and I will be working for them, in a high IT environment, alongside many paralegals in
this country and abroad. But is this well thought out or a dangerous, half-baked fantasy? A fantasy that is
making the government casual or clumsy with the present system?

Most of us agree that things do need to change and many of us believe in the greater use of technology
in law. By using it fully, Legal Aid could be much more dynamic, reaching out to many more people who
need it. There are huge unmet legal needs causing much unnecessary misery. There could possibly be a
promising future with someone (possibly like Capita) reaching people, getting them in, having excellent
systems and using solicitors where they are really needed. That would need a lead in of five to seven years.

But without a proper debate the dangers are not discussed: Can this commoditised vision, the increased
use of call centres and paralegals really work with very needy, challenging and dysfunctional clients? Can
quality be maintained? Or will quality be driven down and a dangerously cheap and nasty service result?
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If it were to go ahead, even with safeguards and after proper debate, how is the transition to be managed
to avoid chaos and create a genuinely better service? In the urgent short term—Can we keep the present
system going and have a civilised, honest choice? The Government’s present course suggests we are facing a
disaster on the basis of a fantasy. The Committee can act to see what is happening and head oV this disaster.

October 2006

Evidence submitted by the Legal Aid Practitioners Group (LAPG) (LAR 66)

1. The Legal Aid Practitioners Group (LAPG) is an independent organisation representing solicitors’
firms and advice agencies providing legal aid services under Legal Services Commission (LSC) contracts.
We have 600 hundred member organisations from across the country and covering all fields of legal aid.

2. Although the Carter report focused primarily on criminal work, the accompanying consultation paper
proposed detailed payment structures and rates for civil and family work. These proposals came out of the
blue. There was no prior discussion with the representative bodies to check whether the proposals made
sense in the real world. From the feedback we have had, we believe that if implemented as they stand, these
proposals will cause meltdown in family legal aid and significant damage to the civil and social welfare law
supplier base. We therefore hope the Committee will consider the questions it has raised in relation to all
legal aid services, not just criminal defence services. In the following paragraphs we submit our comments
on the questions in the call for evidence.

Whether there is a need to modernize the procurement of legal aid?

3. We do not consider that the concept of “modernising” is particularly useful to this debate. Just because
something is new, this does not necessarily mean that it is good. The current system has developed piecemeal
over many years, with the result that what we currently have was never designed as a whole. But it has
evolved in a way that makes it reasonably fit for its purpose.

4. We also find it noteworthy that no other lawyers paid by the Government are expected to work on
fixed fees, or even at such low rates as legal aid lawyers. In a clinical negligence case, for example, the publicly
funded solicitors’ firm acting for the health authority is paid in accordance with a centrally-set schedule of
fee rates at least twice as much as the publicly funded solicitors’ firm acting on the same case for the patient.
If the Government is genuinely concerned about achieving value for money for the taxpayer from the
lawyers paid out of public funds, there are many more worthy targets for reform. No other publicly funded
lawyers deliver such exceptionally good value for money as legal aid lawyers.

5. The key problem facing the legal aid system is not that it is old but that the Government has required
lawyers to do exponentially more work, and has then feigned surprise when this results in the budget
increasing. In “Demand induced supply?” Cape and Moorhead identified the drivers in the increase in the
criminal legal aid budget. They concluded, “Our analysis shows that the system itself creates significant
demand: it has increased the number and seriousness of cases being processed through the police stations
and the courts and it has probably increased the volume of work that needs to be done on those cases. At
the moment those demands are being met out of the civil legal aid fund, reductions in profitability for private
practitioners or, perhaps most worryingly, reductions in the quality of service being provided to
defendants.”

6. This is why LAPG deplores the regular comments from ministers and civil servants to the eVect that
the increase in the legal aid budget is “outstripping inflation” or that practitioners have “got a pay rise”
because the budget has increased. The Government is purchasing a greater volume of services at the same
unit price. That is not inflation. That is not a pay rise.

7. Similarly, the assertion that change is needed because there is no more money is not an eternal verity
but a political choice. There is only no more money because this Government has decided that access to
justice is insuYciently important. The annual increases in the health and education budgets are many times
the entire legal aid budget.

8. Legal aid rates have been squeezed over the years so that instead of being slightly lower than private
rates, they are now around one third to one half of what solicitors charge private clients. As Andrew
Otterburn’s research for Lord Carter’s review pointed out, “some large firms with good gearing, eVective
systems and strong management are struggling to run their crime departments at a profit.” The same is true
of civil and family practitioners.

9. With this background, a new structure that is at best cost neutral and at worst imposes significant cuts
is not going to deliver a viable, sustainable system. Merely changing the structure under which solicitors are
underpaid will not address the problem that the budget is inadequate to deal with the additional demands
that have been placed on it. Putting solicitors onto fixed fees for work that is not fixed will not control those
Government-created demands, but will make legal aid practice less viable. Profits will be squeezed further
(or, in many cases, losses will be increased), and quality will be reduced, a far cry from Lord Carter’s vision
of a quality service delivered by a stable and viable profession.
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10. We have doubts about the extent to which market solutions can work in legal aid, a service industry
where many of the prerequisites of a competitive market do not and cannot exist. The Government is a
monopoly purchaser. Those who leave the market will not maintain their expertise until they can return.
Consumers are not able to judge quality even after they have received services, and post-hoc measurements
of quality may be ineVective. Most purchases by consumers are “one-oV” rather than repeated. Services are
not homogenous and have not been suYciently defined to attach a market price to them. Purchasing under
this command model will be based on inaccurate forecasts of need, rather than on actual need.

11. Legal aid services currently survive in many firms due to cross-subsidy from other work. Lord Carter
acknowledges that this should not happen, and that any market should work on the basis of full recovery
of the cost of doing the work. There is no doubt that without cross-subsidy, the cost of legal aid services will
increase significantly, something the DCA claims cannot be permitted to happen. The DCA has in eVect
announced in advance that it intends to buck the market if it does not like the results.

12. The economic model suggested by Lord Carter is not achievable outside the biggest cities. His
proposals depend on firms building up volumes of work that are not available in rural areas and market
towns. Any payment structure therefore has to ensure that good quality criminal defence services can be
provided by viable businesses outside the cities as well. The Carter report tells us nothing about how this
might be achieved.

13. We accept that the system could be improved. Those improvements might include some elements of
what the Carter report and the consultation paper contain. Any fee system has to reflect the amount of work
reasonably required on cases, the diVerences between cases, and the inevitability that the law and Court
procedures will change over time. It may be that a much more sophisticated graduated fee system could be
developed to achieve this. Block contracts with service level agreements might be worth considering.
Another possible approach might be a system of best value tendering for criminal contracts as happened
with civil contracts in 2004. Such a system could be based on quality, breadth of service and quantity but
not price. The nature of the service is such that price cannot be identified in advance without such a detailed
specification of the service to be provided that the end contract may bear no relationship to the service that
is needed. Carter is not the solution, but it could be a stepping stone towards finding a solution.

Whether the timetable for implementation suggested in Lord Carter’s Report is realistic?

14. The suggested timetable is unworkable. It is nonsense to suggest that a complete restructuring of the
entire system can be proposed in outline form in July, consulted on until October, with final decisions of
principle being announced in November, and then have all the necessary detailed planning consulted on and
concluded in time for implementation by the following April. The extent of detailed planning and drafting
needed means that with the best will in the world, it is implausible that the LSC and DCA would be ready
to proceed before October 2007; April 2008 seems more realistic.

15. As Lord Carter notes, he wants to deal with stable, viable businesses. No business can cope with that
degree of upheaval in that short a timescale. It is unreasonable to attempt to introduce new payment
structures before April 2008; it makes a mockery of firms’ attempts to build stable long-term businesses with
meaningful business plans.

16. Lord Carter says that to survive under his proposals, firms must restructure, grow, or merge; otherwise
they must close down. A merger normally takes at least a year from first idea to conclusion, and that is if
everything goes smoothly. Many merger proposals break down before conclusion, and many mergers that
take place don’t work out.

17. Firms that wish to grow will need to do so organically over time. Carter cannot give firms the certainty
needed to risk everything on a step-change in the size of the business, with the financial investment and the
commitment to leases, staV and equipment that this would require. On the civil side, firms face the additional
obstacle of a clause in the contract permitting the LSC to terminate the contract on just three months’ notice,
without compensation. The LSC has already confirmed that it intends to use this provision whenever it sets
up a Community Legal and Advice Centre or Network.

18. Moreover, contrary to Lord Carter’s suggestion, we doubt that banks will be prepared to make the
necessary investment in firms to enable them to do so. Legal aid firms are seen as a poor risk even now.

19. For those firms that wish to withdraw, time is required for an orderly exit. By undermining firms so
abruptly, the Government risks bankrupting a lot of small businesses, putting many people out of work.
This prevents the lawyers who ran those businesses from working as solicitors—even though the
Government needs roughly the same number of lawyers as at present, but organised diVerently.
Furthermore, it damages the faith of the banking sector in those businesses that remain: if the Government
can casually destroy some firms like that, it can do so to others. This will undermine the ability of remaining
firms to reorganise as the Government wants.
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20. Unfortunately, because of the short timescale, firms are making binding business decisions now based
on current information. Some firms are already taking irreversible steps to close down their legal aid
departments, and will not return in the event of more realistic proposals emerging after consultation. The
DCA and LSC have thus already done damage to the supplier base by issuing such contentious proposals
with such a short implementation date.

What benefits might be generated for defendants and others by adopting these proposals? Also what impacts/
disadvantages might result from implementation?

21. We do not see any benefits, only disadvantages. Cyrus Tata and Frank Stephen’s research on fixed
fees in the Scottish Criminal Justice System (reported on in Criminal Law Review, August 2006) found
significant disadvantages for clients and stakeholders from a fixed fee system. We understand that the
Committee has a copy of this research.

22. Recent initiatives such as the EVective Trial Management Project have tried to encourage early
preparation. A fixed fee payment system is guaranteed to incentivise solicitors to leave preparation as late
as they possibly can. It will be almost certain to undo much of the good work done by the ETMP to improve
the eYciency of the Court process, virtually none of whose failings can currently be laid at the door of
defence lawyers.

23. A key problem of a fixed fee system is that it penalises those doing complex and lengthy cases as much
as it penalises people who are ineYcient. The LSC cannot tell the diVerence between the two, and appears
oblivious to the negative side of this equation.

What impact the proposals will have on diVerent communities (such as Black, Minority Ethnic and rural
communities).

24. Fixed fees contain a discriminatory impact against BME clients. Working through an interpreter
takes longer than communicating directly with the client. Solicitors will be discouraged from taking on such
clients by a payment system that doesn’t recognise the additional work needed to serve them. Similarly, the
needs of clients with hearing diYculties or mental health or impairment issues may be neglected, so the
system will also introduce discrimination on the grounds of disability.

25. These proposals will have the biggest impact on small firms. Ethnic minority solicitors are
disproportionately represented within such firms. There will be an indirect discriminatory impact on
solicitors based on race. LAPG commends the excellent work done by the Black Solicitors Network to
highlight this concern.

26. Rural communities will suVer from reduced supply if these proposals are introduced, because the
payment structure proposed depends on an economic model that cannot work outside the biggest cities, for
reasons mentioned above.

How the proposals will aVect firms of diVering size, structure and practitioner mix.

27. The responses LAPG has heard have been universally negative. LAPG’s director has heard from
hundreds of solicitors since the Carter proposals were published. Only two did not consider that the
proposals would be deeply damaging to clients and to their businesses. Not for profit organisations have
been equally alarmed.

28. Family practitioners estimate that the proposals will reduce firms’ fees by up to 60%, and that the
firms would therefore be rendered insolvent. LAPG’s Director attended a meeting of childcare practitioners
in Kent. Almost all Kent’s practitioners were represented. They unanimously said that they would not be
able to continue with this work.

29. LAPG received a letter from the Dorset Child Care Support Group, which represents all Children
Panel members in Dorset as well as local authority solicitors and oYcers from CAFCASS. This letter states,
“The Children’s Panel members in Dorset have calculated that they will all earn far more shelf stacking at
Tesco’s than providing quality representation for children and other parties. They are therefore planning
exit strategies.” The letter notes that the average cost per case for these Panel Members was £7,800. The new
structure will pay a fee per case of around £5,000.

30. LAPG has also received a letter from CardiV practitioners, which says, “All members at our meeting
(two dozen Children Panel solicitors) indicated that the current proposals would mean a drop in income of
about 50%. In practical terms, this means that the work is not sustainable.”

31. The private law family proposals are judged to be even more devastating than the proposals for care
proceedings. The structure and the rates bear no relation to the work required. LAPG’s expectation is that
a very large minority, and perhaps even a majority, of family lawyers will leave the system in the next 12
months.
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32. A criminal lawyer from the West Midlands wrote to LAPG. “My wife (a chartered management
accountant) and I started our firm in 2000. The firm grew rapidly . . . We became a Category 1 firm by 2002,
the firm was and is the largest in [our area] for criminal law, with fees of nearly £1 million every year since
2003. According to Carter, we should do OK, but we beg to diVer . . . Even though we have the capacity,
we doubt the volume will save us as there is no profit at all. One million cases x £0 % £0. So my wife’s
professional advice to me is to close down the firm from April 2007.” We have heard similar views from
other defence firms of all sizes.

33. The payments for civil certificated work will remain unchanged at least for another year. However,
there are concerns that the payments for legal advice and assistance will be unsustainable for many whose
work is more complex than the average and who therefore will be underpaid for that work as a result of the
changes. We believe that many firms will withdraw from providing such services, and unfortunately it will
be the more skilled lawyers, providing the more complex services who will withdraw.

34. Immigration practitioners view the proposals as an attempt to reinstate by the back door the caps on
immigration funding that the Constitutional AVairs Committee criticised in its Fourth Report of the
2002–03 session. It is considered that these proposals will penalise those who try to provide a good quality
service that takes account of the needs of the individual client.

Whether the measures proposed will promote the provision of high quality advice and support the eVective and
eYcient operation of the Justice System.

35. LAPG firmly believes that they will not. As the Scottish research clearly demonstrates, a system of
fixed fees will inevitably have the eVect of decreasing or delaying preparation and reducing quality of service.

36. Even if amendments could be made to the structures, the rates on oVer, which are said to be cost
neutral for civil work and to impose cuts for criminal defence, are inadequate to make this work viable. Some
firms may continue cross-subsidising it from other work. Others may struggle on for a few months and then
become insolvent. Others may continue by significantly reducing the quality of service they provide or by
cherry picking only smaller and simpler cases, leaving those with more complex needs (personal and legal)
without help. A few, who feel they cannot or do not wish to retrain, may be willing to continue doing the
work even if it generates incomes for them only in the region of £15–£20,000. But however many solicitors
continue to do this work, there will be no next generation of lawyers to replace them if these proposals are
implemented.

October 2006

Further evidence submitted by the Legal Aid Practitioners Group (LAR 66a)

Very High Cost Case proposals

Initial thoughts from LAPG

Overall, these proposals look unworkable.

Fundamental aspects missing from the consultation:

The prices on oVer

How the LSC will forecast demand.

There is comment on the latter at para 5.1, but this appears to indicate that the LSC does not know how
it will forecast demand. The denial of liability if demand is diVerent from the forecast (para 5.1.2) is
particularly telling.
The proposal at para 3.2 is for a series of administered prices, not a market solution.

Panel B—para 4.3. This appears to have insuYcient safeguards in the event of the forecasts being too
low—which is very plausible given the possibility of further mass arrests for terrorism oVences in particular.

Forecasting capacity—5.1—the LSC needs to engage with prosecuting authorities and intelligence
agencies, and needs cross-Government agreement as to how many VHCCs it is expected to fund from within
the existing budget. Any additional VHCCs should attract additional funding from the Treasury or from
other Government departments. VHCCs cannot be allowed to continue having an open-ended demand on
the legal aid budget.

Para 5.2—if the LSC feels unable to estimate likely hours on VHCCs across the whole system (para 5.1.1),
how does it expect individual firms to correlate hours to number of cases?

Membership of the panel “will not be any guarantee of VHCC work, only the exclusive opportunity to
obtain such work”. Cf (two bullet points above) that there is no capacity limit on a firm once it is on the
panel—so the LSC cannot control expansion in the way that it is purporting to do through the bid process,
and even if its forecasts prove correct, firms on the panel may get no work. Cf also David Howarth’s
Question 279: “The Government says, ‘You tell me a price and I will send you some work if Ifeel like it.’
That has the fundamental legal problem that it is not a valid contract.”
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The selection criteria—Section 6 and Annex E. These criteria prioritise someone oVering a merely
“adequate” bid on the desirable criteria over someone who is oVering an “excellent” bid at a slightly higher
price. They give no priority to a firm rated as competence plus or excellent at peer review over one rated as
merely threshold competent. Nor does there appear to be scope within the bidding process for firms to oVer
higher quality at higher prices, or for a judgement to be made as to whether that is what the LSC should be
buying—value for money appears to have been equated entirely to cheapness of the bid.

The current shortcomings of the peer review process—and perhaps more importantly the fact that it has
not yet been fully developed and properly rolled out—are clearly shown by paras 6.1 and 6.1.2.
Para 7.0—client choice appears non-existent

February 2007

Evidence submitted by Sarah Palmer, The Children’s Legal Practice Ltd (LAR 67)

We would be grateful if you could accept this letter as our response to the Carter Review and also the
subsequent consultation documentation issued by the Legal Services Commission entitled “Legal Aid : A
sustainable future”.

We have had the opportunity of seeing the response submitted by the Child Law Partnership who are a
firm of solicitors based in Guildford.

We confirm that we endorse everything that they have said in relation to the impact of the Carter
proposals both on this area of the law generally and also on their business.

We are a two director company, based in Fareham in Hampshire specialising in children’s work. Both
directors are members of the Law Society’s Children’s Panel and the majority of our total income comes
from legally aided public law care proceedings.

We employ one solicitor, one paralegal and two secretaries.

We believe that our business is run as a lean and eYcient model and we are committed to using IT to enable
us to deliver a service in an eVective and eYcient way.

The Children’s Legal Practice Limited was set up in July 2004 following the decision of our previous firm
Blake Lapthorn Linnell to discontinue publicly funded work.

Although we had the opportunity to remain with Blake Lapthorn Linnell we made the decision to set up
our own practice to enable us to continue providing a service to publicly funded clients involved in care
proceedings. We do work throughout Hampshire and also do a considerable amount of work in West Sussex
due to the lack of experienced panel solicitors available to undertake this work.

We have no doubt that if the proposals are implemented in April 2007 as detailed in the Legal Services
Commission consultation document that this will have a significant impact on the availability of experienced
panel solicitors to undertake this work on behalf of those clients most in need of experienced representation.

We endorse everything that has been said by the Child Law Partnership in relation to the impact of
implementing these proposals.

October 2006

Evidence submitted by Nicola Mackintosh, Mackintosh Duncan Solicitors (LAR 76)

1. Mackintosh Duncan solicitors was formed in 1999. We are a small firm with two partners, one assistant
solicitor, a trainee solicitor and support staV. We have a national reputation for representing vulnerable
clients with disabilities, including physical and/or mental disabilities.

2. We have contracts with the Legal Services Commission in community care, mental health, public law
and employment. We also undertake private work in conveyancing, probate, Court of Protection work and
employment.

3. Our mental health and community care client groups include adults and children with disabilities, and
both service users and carers. The types of cases that we undertake include:

— representing mentally incapacitated clients (via the OYcial Solicitor) in relation to adult abuse and
neglect cases in the High Court

— advising physically disabled clients about their rights to access services to allow them to remain in
the community as independently as possible and not in institutions (eg bathing, shopping, aids and
adaptations, incontinence supplies)

— ensuring that people who are terminally ill are able to live in as dignified a way as possible in
accordance with their wishes
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— assisting clients who have complex mental disorders to access health and social care services (eg
clients with autism, Asperger’s Syndrome etc.)

— ensuring that clients are not inappropriately discharged from hospital without a proper assessment
of their needs for services, so that discharge is safe for them

— advising and representing vulnerable older people in relation to decisions to close their residential
care homes

4. Many of the cases involve human rights issues and often engage situations where people would be at
serious risk without our assistance. Examples of some recent cases which we have undertaken are attached
to this paper.

5. Although the Carter report focused primarily on criminal work, the DCA/LSC has (without any
advance warning) also published a series of proposals which will, if implemented, have a devastating eVect
upon the future of legal aid supply in relation to the client group we represent. Put simply, access to justice
will be wholly theoretical for vulnerable people and many will be at risk of harm to their health and welfare.
It is not overstating the case to say that some will die as a result of not being able to access the advice and
representation that they need.

6. At the outset we would like to emphasise two matters. First, it is of vital importance to recognise that
in order to assess how the Carter and DCA/LSC reforms may aVect the clients for whom legal aid is intended
to benefit, it is artificial to separate the interests of the clients from the practitioners delivering advice and
representation services. If practitioners cannot continue to provide the service due to adverse changes in the
way that the services are procured, then they will continue to leave the legal aid “profession” and there will be
no supplier base to serve the clients. Already, morale is so low that well established and extremely committed
practitioners are at the end of their tether and counting the days until they leave.

7. Secondly, it is also artificial to separate the eVect of reforms to criminal practices and payment for
family work from the eVect upon civil practice. Most criminal firms also undertake some family, and many
also undertake civil work. Quite apart from the DCA/LSC proposals (which in themselves will result in
severely reduced services), if firms which undertake criminal work close down, which Carter envisages, we
anticipate that the civil work, including social welfare work, will cease completely. The main objective for
the Carter reforms was stated to be to reduce the cost in large criminal cases in order to address the reducing
budget for civil legal aid. Tragically, the consequence of the failure to listen to practitioners who work “on
the ground” is that civil, and particularly social welfare law, will be areas which will be even harder hit
through the criminal and family payment reforms.

8. Civil, and particularly social welfare law practitioners, are now few and far between. It is well known
that the remaining legal aid practitioners in social welfare law regularly turn away several clients each day.
These clients are not taken up by other suppliers as they are already at full capacity. There are only 60
contracts for community care law in England and Wales, and the vast majority do not undertake any general
disability or mental health work, focusing on asylum support cases. The number of firms specialising in
mental capacity cases is less than ten. Given the dearth of supply, and the high demand from clients, it is
somewhat galling for existing practitioners to face yet more hurdles and barriers to serving their clients,
instead of being supported and their experience drawn upon to foster the next generation of legal aid
lawyers.

9. The purpose of legal aid is to ensure that people are not disadvantaged in respect of enforcement of
their legal rights simply because they do not have the means to pay for legal advice and representation. A
robust legal aid system is the cornerstone of the whole justice system and a modern democracy. We regret
that the proposals in the Carter review and the DCA/LSC consultation paper will result in the destruction
of the existing fragile legal aid system, with the consequence that the State will have failed in its obligations
to ensure fairness and equality of arms for those who are poor and disadvantaged.

Is there a need to modernise the procurement of legal aid?

10. We do not consider that the way that legal aid operates at present is outdated or needs
“modernisation”. There are, of course, improvements which could be made, but not in the way that is
currently envisaged. However, it is important to set the current changes in context—since 1999 there have
been a series of fundamental changes to the way that legal aid operates. The most important change was
that of the introduction of contracting in 2000, which limited the number of firms able to oVer legal aid
advice overnight from over 11,000 to just over 4,000, and imposed quota systems to control how many
clients could be taken on by a firm in any category of law. There have also been several other initiatives
and practitioners are weary of the constant reviews without any tangible benefit to the way that services are
provided for clients.

11. In early 2000, we brought a judicial review challenge in the Divisional Court to the way in which
contracting would adversely aVect access to justice for clients with disabilities and mental health needs (R
v (1) Ian Duncan (2) Nicola Mackintosh v (1) Legal Aid Board (2) Lord Chancellor’s Department [2000]).
We did not challenge the concept of improved quality, but the artificial quota system which would prevent
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firms from accepting new clients. The challenge did not ultimately succeed as the LSC made a central
concession on the last day of the hearing allowing firms to take on unlimited numbers of clients in the first
6 months of the scheme.

12. However, the judgment in the case is significant not just for the detailed analysis as to the operation
of the contracting scheme, but for the comments made about the importance of access to justice for
vulnerable client groups in the early days of the contracting scheme. For example,

“In the fairly near future the demands made on skilled solicitors in this field are going to increase
exponentially. The rights and freedoms identified in the Convention may not be limited or restricted
or interfered with except on one or more of a number of clearly identified grounds, and any such
restriction or limitation will have to be objectively justified . . . Unless the Lord Chancellor tells the
Board that it need no longer concern itself with the provision of legal services of high quality to these
socially disadvantaged people, a lot still needs to be done to empower premier league mental health
solicitors to expand their practices and to make their skilled services more readily available without
the present constraints whose existence these proceedings have illuminated.”

A copy of the judgment is being sent with these submissions, and merits consideration.

13. We have consistently made constructive suggestions to the LSC and DCA about how the existing civil
legal aid system could be improved and costs saved whilst not compromising access to justice (and even
improving access). None of our suggestions made over the years have been taken up, to our knowledge. It
is now very disappointing to see that changes to the payment structure for civil (currently mental health, but
in the not so distant future, in all civil cases) are being made when the existing supply base is so fragile, and
when the expenditure on civil law is minimal in the overall legal aid budget, and not overspent. There is no
need for any change to the civil payment system. If suppliers are leaving the scheme now, then when
restructured (lower) payments are introduced which bear no reality to the work undertaken are imposed,
then the future is bleak indeed.

14. For example, the proposed changes to payments for mental health cases are bizarre. If, as is expected
of us under the new payment structure, we are to travel to take instructions from a client in a psychiatric
hospital, spend time with the client, speak to staV, consider notes, travel back to the oYce, undertake all
community care and Mental Capacity Act advice, and accompany a client to a care planning meeting, all
for £90 (Stage 1 of the proposed graduated fee), then we will be working at far less than the minimum wage.
The proposal is not based on any sensible data. We have requested the base data from the LSC twice since
the consultation paper was issued, but have not had the courtesy of any reply. Any graduated fees or faxed
fees must be based on accurate and representative data which relate to the work which is required, which is
not currently the case.

Is the timetable for implementation suggested in Lord Carter’s Report realistic?

15. In our view the timetable is far too short. The report fails to appreciate the realities of running a
business, and how long it might take to adjust to the reforms so that they bed down in a way which is
sustainable.

16. Our main concern at this stage is how the criminal and family reforms will aVect the supply of civil
services. We would wish to see the eVect of the criminal reforms monitored over at least a three year period
to see how they aVect supply of services and structure of firms before any changes to family, and as a third
stage, civil and social welfare are made. We think it is irresponsible in the extreme to impose multiple sets
of reforms together without analysing the eVect of the criminal reforms first and allowing them to be
implemented gradually so that eVects on supply in other areas of law can be monitored.

17. However, we are also seriously concerned about the prospect of introduction of graduated or fixed
fees for all civil certificated work in future. If the LSC’s proposals for family and mental health work are
any indication (and we assume that they are), then the change to the payment structure will not be based
on any real understanding of how legal aid cases are conducted. Although the fees for mental health are
stated to be “cost neutral”, the LSC has reduced the payment for initial work to below the minimum wage,
thus creating a deterrent to undertaking mental health work at all. The result will be a payment scheme
which expects vastly more hours of work to be done for far less money, and this is hardly attractive in the
context of a legal aid scheme where in most areas of law there has been no increase in payment rates for years.

What will be the impact on diVerent communities (such as BME)?

18. We are particularly concerned about the impact of the Carter reforms on people who are already
disadvantaged, including those with disabilities or BME clients and firms. By definition, disabled people are
less likely to have private means to be able to aVord private legal advice and representation and more likely
to be eligible for legal aid. Therefore, any system which aVects access to justice for clients who are
impecunious will also disproportionately disadvantage disabled people.
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19. BME clients whose first language is not English will also be discriminated against as more time will
be needed to deal with the case through an interpreter for which the practitioner will not be paid. BME firms
are smaller and as the Carter model is predominantly directed to the model of high volume, they will be
discriminated against.

20. The eVect of the proposals on poorer communities will be that they will be even further isolated from
society. It is rather ironic that at the same time as Government policy is spending considerable sums on
regeneration of communities, and promoting a “respect” agenda, it is removing the means for socially
excluded people to exercise their rights and to protect themselves from unlawful acts.

21. It is not diYcult to see that provision of fewer outlets oVering family and social welfare advice will lead
to more homeless people on the streets, more domestic violence, premature/unsafe discharges from hospital,
children being placed at risk, disabled adults remaining in situations of abuse and neglect.

How the proposals will aVect firms of diVering size, structure and practitioner mix?

22. We have already stated that we are seriously concerned that the criminal reforms and the family law
payment changes will have a profound eVect upon civil and social welfare practices.

23. The proposals will result in large numbers of small to medium size firms closing or ceasing to
undertake legal aid work. Many firms undertake only a small amount of legal aid work, but for their clients
this is a vital service and one which is not capable of being replaced, particularly in rural areas. Provision
of telephone advice is potentially a useful tool to diagnose a problem, but beyond this, face to face meetings
are essential, and documents often need to be considered so there is a limit to the use of telephone advice.

24. Whilst some practitioners may decide to go to other firms to continue work, we do not think that this
can be assumed across the board. There will undoubtedly be a loss to the legal aid scheme of practitioners
who will see this as the last straw in the legal aid reform saga, and decide to retire, move into the private
sector (without all the unsurmountable hurdles that the LSC places in the way of serving clients), or retrain
in another career.

25. We are a small firm providing a unique service to a specialist client group. Whilst our turnover exceeds
the proposed exclusion limits of £25,000 or £50,000 in the LSC consultation paper, the volume of cases is
not high and those cases with which we deal are complex and unsuitable for a “swings and roundabouts”
approach. If the LSC proposes a similar graduated fee system in community care to that proposed in mental
health or family work, then we will not be able to continue oVering a legal aid service.

Will the measures proposed promote the provision of high quality advice and support the eVective and eYcient
operation of the justice system?

26. The measures will, in our view, result in a severe reduction in access to justice for the most vulnerable
in society, for all the reasons given above.

27. We do not have suYcient lawyers to meet the needs of the clients we serve. However, instead of being
encouraged to expand our services, a range of disincentives are added to daily to deter us from continuing
at our present level, let alone increasing our capacity for serving more clients.

28. Quality advice is not fostered by payment schemes which “reward” cutting corners, or cherry picking
cases to exclude complex cases or cases where the client will require more time to deal with (eg where English
is not the first language, or disabled clients). The proposal for standard fixed fees for all initial legal aid work
will result in a reduction in quality, and drive firms out of legal aid.

29. We are also very concerned by the proposal to terminate existing contracts for civil and social welfare
law when the LSC decides to set up a CLAC or a CLAN in a particular area. This was not in the LSC’s
consultation paper regarding its five year strategy, but then suddenly appeared in its final strategy document.
CLACs are new, untried, and untested. There are a whole host of issues which have not been properly
thought through, including major conflict of interest issues with the local authority being involved in
procurement. The notion of terminating contracts with existing firms with a proven track record who serve
clients on a daily basis, when there is a dearth of supply, and great demand for services is short sighted at
best. The LSC has previously disguised inadequate supply of legal services to date by stating that
practitioners in other geographical areas will be able to cover the demand (without first consulting with those
firms) (see the Regional Legal Services Commission’s reports). Our experience is that in social welfare law,
all practitioners are working at full capacity, and are turning away clients daily. Terminating a social welfare
contract in these circumstances will be disastrous for clients.

30. The proposal that a contract could be terminated within, say, 3 months is yet another deterrent to
continuing in legal aid. As businesses employing staV, renting premises and planning for future financial
stability (as we are required to do by the LSC), we operate on at least a 3 year forward plan.
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31. Our clients are referred to us by a range of other solicitors, social workers, psychiatrists, charities and
voluntary organisations. If we, and firms like us are eVectively driven out of legal aid provision by ill thought
out reforms, then our clients will be left without adequate protection. In a civilised society, this is
unacceptable, and we hope that the Committee will ensure that the voices of people who are unable to
advocate for themselves, namely people who are disabled and vulnerable, will be heard.

October 2006

Evidence submitted by the Legal Action Group (LAR 77)

1. Executive Summary

1.1 The Carter review objectives were to ensure access to justice, deliver greater value for money and a
sustainable supplier base. In brief, the aims were given as, “securing value for money without compromising
quality and access to legal advice.”20 Legal Action Group (LAG) recognises the diYculties facing the Carter
team and notes that the reforms aim to meet the objectives by proposing a phased approach to a radical
restructuring of the market. The eventual aim is to procure services based on:

— quality

— capacity

— price

1.2 In summary, LAG submits that:

— the need for some change and reform is accepted but the current diYculties do not result from
systemic failure;

— the market-based approach is a high-risk strategy; it is not clear that the market will respond in
the manner assumed;

— the financial objectives are unclear. LAG is not clear that any savings in the criminal legal aid
budget will definitely be transferred to spending on civil legal aid services;

— the development of Community Legal Advice Centres (CLACs) and Community Legal Advice
Networks (CLANs) should be piloted and their usefulness evaluated prior to further commitments
for roll-out;

— the current proposals are likely to restrict choice and reduce access to justice;

— with increasing pressure to drive down costs, the quality of services will suVer;

— worryingly, the proposals are likely to have a disproportionate impact on providers from black
and minority ethnic (BME) backgrounds and BME communities;

— it is perverse that the economic incentive is for providers to act for relatively articulate and
educated clients, with cases capable of early resolution, rather than those with more complex
needs. This will have a negative impact on many people who are already disadvantaged;

— the role of the Legal Services Commission (LSC) within the system, and how it intends to
implement a model of best value, is unclear. This leads to incoherence in the implementation
strategy;

— the current proposals will further damage access to justice for all with potentially dire
consequences for the reputation of the justice system.

1.3 However, should the market-based approach be pursued then LAG recommends that:

— a more realistic timetable for reform is adopted—one that allows suYcient time between phases
for further research, impact assessments and revisions;

— meaningful engagement mechanisms for all stakeholders should be developed;

— attention should be given to garnering the views of service users;

— the opportunity presented by the Comprehensive Spending Review 2007 (CSR07) should be used
to introduce a cross-cutting approach for the co-ordination of all publicly funded advice and
legal services.

2. Introduction

2.1 LAG is a national charity committed to improving access to justice, particularly for the vulnerable
and socially excluded. LAG does not represent any particular interest group: our primary concern is with
quality and access to justice for the users and potential users of legal services. We comment and campaign
extensively on social welfare and criminal law issues, on the administration of justice and on the delivery of

20 Legal aid: a market-based approach to reform, Lord Carter’s Review of Legal Aid Procurement, July 2006, p21, para 35.
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publicly funded legal services. It follows that we have no direct financial interest in the reforms. Our concern
is with the risks associated with the proposals: how these may aVect the provider base and, therefore, the
availability of legal advice; and the quality of the advice provided.

2.2 For ease of reference, and unless otherwise stated, we have adopted the terms “criminal services” to
mean the publicly funded legal services provided by the LSC and “non-criminal services” to mean all those
services funded by the LSC’s Community Legal Service (civil, family, immigration and asylum, mental
health).

3. The Need to Modernise

3.1 LAG accepts the need for some reform but is concerned that the review’s starting point was built on
the assumption that increases in costs result from “systemic weaknesses in the way legal aid services are
procured and therefore ineYciencies in the way those services are delivered”.21 This may be a factor, but it
is not the only one. There is a need to address the:

— inadequacy of current budget provision;

— restrictions on eligibility to legal aid;

— need for publicly funded services to breach the gap between current provision and unmet need,
including advice deserts;

— failure of the legal aid scheme to keep pace with client needs and external drivers such as an
expanding list of criminal oVences.

3.2 It is not clear whether the proposals intend to redistribute existing monies or eVectively reduce funds
across both criminal and civil headings. In some places it seems that the objective is simply to make savings
of about 5% on the total budget22 but it is also suggested that the objective is to rebalance expenditure within
the existing budget and that delivering eYciency savings under the criminal heading will allow reinvestment
for non-criminal matters.23

3.3 We believe that the cross-cutting approach of the CSR07 could provide a platform for a frank debate
about the relative priority given to access to justice issues. The CSR07 process could be used as an
opportunity to co-ordinate advice and legal services funding streams across all levels and departments of
government.

3.4 The over-emphasis on the ability of the market to restructure in a fashion that ensures access to justice
is a high-risk strategy. Without absolute clarity about available funds, roles within the system and regulatory
measures there are potentially damaging consequences for the reputation of the justice system. Failures
elsewhere in market-based reform highlight only too well the dangers of relying on predicative restructuring.

3.5 A key agent in the implementation process is the LSC as the purchaser/commissioning body. We
believe that there is role confusion within the LSC. That the LSC wants to act in the best interests of service
users is not in question; but the legitimacy for it to determine what is in their best interests is disputed.

4. The Timetable

4.1 Leaving aside questions of whether the market-based approach outlined will improve access to
justice, the timetable is too ambitious. The strategy entails radical change and there will be serious
consequences of getting implementation wrong. It allows no room for manoeuvre and is out of sync with
other developments. We suggest that each phase of the proposals should be evaluated in turn and
amendments made in the light of experience and further consultation.

4.2 Specifically, we recommend that:

— any change to payment methods should be deferred to coincide with the preferred supplier scheme;

— research should assess the impact of each phase of change prior to the next phase;

— the timetable should build in suYcient opportunities for providers and users to discuss impact
analysis;

— the initial CLACs should be fully assessed prior to further roll-out;

— the timetable should be suYciently flexible to cater for the outcome of any cross-cutting reviews
emerging from the CSR07.

21 Ibid, p3, para 6.
22 For example: ibid, p3, para 8.
23 Legal aid: a sustainable future, Department for Constitutional AVairs and LSC consultation paper, July 2006, foreword by

the Lord Chancellor and ministerial team, p3, para. 1.2.
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5. Benefits for Defendants and Advantages/Disadvantages

5.1 LAG fails to see how the proposals will lead to benefits for defendants. Fewer suppliers of criminal
legal aid and larger geographical contracts may translate into clients having to wait longer to see a solicitor.
We are concerned that the reality of “advice deserts” for non-criminal matters could now also apply in the
criminal field.

5.2 We wish to register concern that Lord Carter’s proposed changes to the General Criminal Contract
and associated boundary changes will eVectively allow the LSC to restrict choice of a defence solicitor. Given
that clients in need of criminal defence services may be facing a loss of liberty, LAG fundamentally opposes
the LSC having this right.

5.3 The proposed fee structures, unified contracts and competitive tendering are all likely to be
disadvantageous. We are concerned that they could increase rather than diminish advice deserts; reduce the
quality of service that can be provided; and lead to the most vulnerable and needy clients being left without
representation.

6. Impact on Different Communities

6.1 LAG is concerned that the vision of fewer, larger, providers and the “eYciencies” associated with
fixed fees is likely to impact disproportionately on those residing in rural areas, those from BME
communities, people with mental health issues and disabled people. The strategy to reduce the number of
providers could easily mean that the provision of face-to-face services in rural locations will be
increasingly rare.

6.2 We suggest that it is a fundamental error to categorise “BME” as a homogeneous group and agree
with findings which suggest that adopting a one-size-fits-all approach to BME communities won’t work.24

Even within the review’s restricted framework, the available evidence suggests that the proposed move to
fewer, larger, providers for criminal work would disproportionately impact on BME controlled firms.25

There is no reason to presume that the analysis would be diVerent for non-criminal legal aid. Other research
indicates a link between the majority ethnicity of firms providing legal aid and that of their clients. This
tendency extends beyond binary considerations of ethnicity (white British vs. BME) to individual ethnic
categories.26 It is already recognised that the proposed reforms are likely to impact disproportionately on
those from non-white British backgrounds. We do not believe that the approach taken is proportionate
or justified.

6.3 Clients with more complex problems are more expensive to deal with. It is diYcult to achieve justice
for those with additional needs within a fixed fee regime. Put simply, it takes longer to deal with people with
access issues that require adjustments to a standardised approach, for example, dealing with additional
communication needs. Thus, it is possible to predict negative consequences for people who may be the most
vulnerable in our society. It is a perverse state of aVairs that the economic incentive is for providers to act
for relatively articulate and educated clients, with cases capable of early resolution, rather than those with
more complex needs.

6.4 There is a need to ensure that there really is suYcient flexibility in the procurement system to cater
for particular communities. The rigid approach outlined by the LSC for the implementation of reform does
not augur well. We suggest that further impact assessments should be arranged in tandem with meaningful
consultation with aVected communities.

6.5 The Carter review recommends that improved stakeholder engagement should be arranged.27 This is
essential for the success or otherwise of the proposals. Adopting an inclusive approach, involving local
service providers and user groups, as well as relevant government departments, will bring benefit to the
system. Developing structures for stakeholder engagement will improve the reform process and help
monitor the impact of change on diVerent communities. Unfortunately, proposals for meaningful
engagement with stakeholders are absent from the Department for Constitutional AVairs (DCA)/LSC
consultation paper. This is an essential element of modernising the system and we suggest that more thought
be given to this aspect of the reforms.

7. Impact on Legal Aid Providers?

7.1 LAG is not an advice service provider. Our concern is with the eVect of change on the ability to access
quality advice and representation. The drive for fewer, larger, providers in both criminal and civil spheres
aVects both legal aid practices and (non-criminal legal aid only) the not for profit (NFP) sector.

24 The Community Legal Service: access for all?, Consumers’ Association, 2000, p33.
25 Draft impact assessment—criminal proposals: regulatory, equality, rural, legal aid and competition, p10.
26 Diversity Report 2005, LSRC Research Paper No 13, Legal Services Research Centre, (2005), LSC.
27 see note 1, recommendations 6.3 to 6.5, p 16.
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7.2 Initial indications are that many service providers will cease to provide legal aid services. Surveys by
the Law Society suggest that current providers expect further reductions in an already tough financial
climate.28 Although these surveys could be viewed with some scepticism it is notable that their key message,
that the current proposals are likely to damage an already precarious level of provision, is backed by further
extensive and detailed research by consultants.29

7.3 The proposals aim to reduce the number of providers but the vital element missing is an indication
of how the market will respond. Will firms merge to form larger, more eYcient organisations? Will cartels
dominate the market? Will there be new entrants to the market? Will all of this happen at the right time and
in the right place? The approach outlined allows only one opportunity to restructure provision. This is a
major gamble and should be viewed accordingly.

7.4 The plans for CLACs and CLANs seem to assume that a number of existing providers can radically
alter existing structures and operations within a short-timescale. It is not known how the proposals will
impact on existing Law Centres> which receive funding from other major stakeholders including local
government. In these circumstances, careful piloting makes sense: it is vital that suYcient time is given to
appraise the outcomes of the first phase of CLACs before further roll-out.

8. Impact on Firms of Differing Size, Structure and Practitioner Mix

8.1 Research available to the Carter team suggested that smaller firms undertaking publicly funded
criminal work provide good value for money but that their sustainability in the long term is doubtful.30

Nevertheless, the research also indicated that even large firms struggle to run their crime departments at a
profit, despite having low-cost business models. Even these larger firms may not be able to provide a
sustainable model without “[a] changed regime for fees or the adoption of an even lower cost base model”.31

It is therefore far from certain that the solution of moving to fewer, larger, providers is either desirable or
sustainable. It is also evidenced that that 92% of NFPs would lose income under the proposals unless they
increase “productivity” (in terms of number of cases taken on).32

8.2 Thus, for all providers the message is clear: lower the cost base for cases and/or increase productivity.
This will impact on both the quality of service provided and access issues for those in most need. To suggest
otherwise is folly. The notion that fewer, larger, providers will deliver an eYcient, sustainable, and quality
service is only a prediction, and a risky one at that. Additionally, the future development of cartels should
not be under-estimated.

8.3 We are concerned that the review has not considered the practical diYculties for providers which are
“mixed practices” (part private and part publicly funded legal aid or a mix of criminal and civil legal aid
work). Their ability to restructure in line with the current timetable is doubtful, which could lead to them
deciding to drop legal aid work with a resultant impact on services available to a given community.

9. Provision of High Quality Advice

9.1 Moving to fixed fees and variations thereof will negatively impact on the provision of high quality
advice and representation. The expectation of an increase in the use of paralegals and less qualified staV will
impact on quality. The economic incentive will be for providers to deal with cases as quickly as possible. In
these circumstances, and with inadequate case funding, it is diYcult to see how quality can be maintained.
This is particularly disappointing as those involved in the sector have engaged in a drive to set standards
and improve the quality of advice provided.

9.2 It is possible that within a tough financial regime, peer reviewers will empathise with those who are
trying their best to provide a service with wholly inadequate funding. Gradually, lower standards among
the profession may become acceptable. We are certainly opposed to proposals for diVerent systems for
measuring quality between private practice legal aid solicitors and NFP providers and believe that the LSC
should keep a direct responsibility for quality issues across both sectors of provision.

9.3 We are also concerned about the proposal to measure quality on an organisation-wide basis rather
than on individual outlets, believing that this has far more to do with administrative convenience for the
preferred model of larger providers than any real concern for quality.

28 Impact of pay structures on criminal legal aid work; and Impact of pay structures on family legal aid work, the Law Society
surveys, 31 and 21 August 2006 respectively.

29 Legal Aid Reforms Proposed by the Carter Report—Analysis and Commentary, LECG Ltd, 25 September 2006.
30 Lord Carter’s Review of Legal Aid Procurement, 2005 and 2006 Surveys of Criminal Firms, June 2006, Otterburn Legal

Consulting, p 31.
31 Ibid, p 34.
32 See note 1, p106–107, para 64–65.
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9.4 LAG is not clear what model of “best value” the LSC has in mind? If the principles are those used
elsewhere in the public sector (challenge, compare, consult, and compete) rather than the simpler (but less
concerned with quality issues) approach of price competition, it is not clear how the LSC will organise this
in any meaningful way. What will it consider to be legitimate comparisons of quality and how will
stakeholders be meaningfully consulted? Models of best value take time to refine and LAG is not convinced
that the LSC has demonstrated the willingness to implement the necessary framework for this model.

9.5 In summary:

— If the proposed fixed fees are introduced then quality will suVer.

— The LSC should not devolve itself of responsibility for ensuring quality in the NFP sector.

— The quality proposals have been drafted to make life easier for larger providers rather than to
ensure quality of advice at the service point.

— Further details on how the LSC will facilitate a meaningful approach to “best value” are required.

10. Summary

10.1 In summary, LAG believes that the proposed changes to legal aid procurement are likely to impact
negatively on access to quality services.

10.2 We recommend that a more realistic timetable for reform is adopted—one that allows suYcient time
between phases for impact assessments and revisions. Meaningful engagement mechanisms for all
stakeholders should be developed, with particular attention given to garnering the views and assessing the
needs of service users. Further research should be undertaken to fully assess the impact of action on
particular communities and localities. The CSR07 should be used to investigate a cross-cutting approach to
co-ordinating all publicly funded advice and legal services.

October 2006

Evidence submitted by the Bar Council (LAR 78)

Introduction and Executive Summary

1. It is understood that the Committee will receive a copy of the Bar Council’s Response to the DCA
Consultation Paper (which will be provided on 12 October 2006). This response, therefore, highlights the
main points about which the Bar Council is concerned, and those that are of particular relevance to the
Committee’s terms of reference.

2. This response focuses on the main elements of Lord Carter’s Report (the “Report”) that are relevant
to the Bar. The Bar welcomes some aspects of the Report, and is particularly keen to ensure that the
recommended changes to the graduated fee rates payable for Crown Court advocacy are implemented as
soon as possible, and certainly no later than April 2007.

3. The Bar Council would wish to emphasise that it is committed to taking all possible steps towards
ensuring that the highest possible quality advocacy services are available to the public. It, therefore, strongly
supports the emphasis in the Report on the maintenance of quality.

4. The Bar Council suggests below (as has been accepted by Ministers) that there needs to be a full
diversity impact assessment in respect of Lord Carter’s proposals. This need not, however, delay the
implementation of either the revised advocacy graduated fee scheme (“RAGFS”) or a litigators’ graduated
fee scheme (“LGFS”).

5. The Bar Council takes the clear view that an appropriate system of graduated fees for crown court
litigators is desirable, but makes no comment on the detail of the recommended scheme. It is not suggested
that either the RAGFS or a LGFS have adverse diversity impacts. In these circumstances, their
implementation can be confidently undertaken in advance of the completion of the required full diversity
impact assessment.

6. The Bar Council does, however, take the view that the introduction of price competitive tendering
(“PCT”) for advocacy fees is (apart from its diversity implications) neither desirable nor necessary. PCT
will reduce the quality of advocacy, and will threaten the existence of an independent referral profession of
advocates. It will, therefore, operate contrary to the public interest.

7. Moreover, PCT for advocacy fees is not necessary to control costs. The advocacy graduated fee scheme
has proved extremely eVective over the last 10 years in limiting and controlling advocacy costs. High
expenditure was caused in the past by excessive ex post facto taxation of fees in some longer cases, and high
VHCC (very high cost cases) costs. Ex post facto taxation is now rare, and will no longer exist once the new
arrangements come into force. VHCCs are being radically reformed.
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8. Most importantly, however, the Bar Council suggests that no decision should be taken as to the
harmonisation of the RAGFS and the LGFS, or as to the introduction of PCT for advocacy or litigators’
fees, until the new schemes have been introduced and operated for a few years, and their eVects in terms of
cost and eYciency have been fully evaluated. There will need to be compelling reasons for the introduction
of PCT, if, in the event, it needs to be considered at all. If, as the Bar Council suspects, the new RAGFS and
LGFS will properly control criminal defence costs, such a change will be counter-productive and
unnecessary. Neither PCT nor the harmonisation of the two schemes should be considered until the new
schemes have properly bedded down. That will not be before 2010 at the earliest. At that stage, a full
consultation process will, in any event, be required in the light of circumstances then prevailing.

Background to the Revised Advocacy Graduated Fee Scheme (“RAGFS”)

9. The Bar is in a rather diVerent position to solicitors in relation to Crown Court work. In 1997, the
Government introduced a graduated fee structure (the “GFS”) to remunerate the shorter 1–10 day cases.
That meant that fees were no longer assessed after the event (so-called “ex post facto taxation”), resulting
in predictable expenditure. In 2001, graduated fees were extended to cover 11–25 day cases, and in 2004,
they were further extended to include 26–40 day cases. Cracked trials and guilty pleas were moved to a
graduated fee arrangement in 2005. That left only 40! days cases to be covered by the VHCC (very high
cost cases) structure.

10. Although there are still a few ex post facto taxations within the system, these changes have resulted
in an overall reduction in payments to barristers, and in significant cost control.

11. Within the Carter process, the Bar Council argued for reform of the GFS, because the rates had not
been increased for the shortest cases, undertaken mostly by the most junior barristers, for nearly 10 years.
As a result, the fees of the junior barristers had been savagely reduced by inflation. The Bar Council
campaigned for a redistribution of fees from the top of the profession to the bottom. This was publicly
supported by the Lord Chancellor and many others.

12. Lord Carter accepted that inflation increases were warranted, and recommended the new rates on
that basis, increasing GFS rates by an average of 16% across the board (the biggest increases, of course, for
the 1–10 day cases, and almost nothing for the longer cases). This achieves the redistribution from the top
to the bottom.

13. The increased rates that Lord Carter has recommended (and the Bar Council accepts should be
implemented with only a very few minor changes having no eVect on the overall budget) do not result in
additional spending as annex 6.2 to the Report demonstrates. The budget for Crown Court advocacy spend
is reducing, despite the suggested increases. This is because ex post facto taxation is being eradicated. It was
this (together with an inappropriate VHCC system) that caused excess spending in the past. It cannot and
will not be repeated in the future under the RAGFS.

14. Solicitor litigators in the Crown Court, on the other hand, have not been paid up until now on any
fixed or graduated fee system. The budget for the payment of litigators’ fees is reduced because of the
introduction of a new LGFS. As we have said above, however, the Bar Council makes no detailed comment
on the proposed LGFS.

Summary of Contents

15. This response is divided into the following sections:

(1) The diversity implications of Lord Carter’s proposals for both the legal profession and the public.

(2) The suggestion that there may be a move towards a single graduated fee scheme for advocates and
litigators after 2009.

(3) The suggestion that price competition may be introduced for Crown Court advocates’ fees after
2009.

(4) The importance of maintaining a high quality independent referral profession of advocates.

(5) The proposals for family legal aid.

(6) The timetable for implementation suggested in Lord Carter’s Report.

(7) Summary of the benefits and detriments of implementation.

Section 1: The diversity implications of Lord Carter’s proposals for both the legal profession and the public

1A. Diversity introduction

16. The Bar Council is concerned about the combined eVect of a minimum contract threshold (suggested
to be £50,000) and price competitive tendering (“PCT”). We believe that the eVect of this combination in
many urban areas could be to exclude suppliers unable to deliver services to a much higher value. If this
were the case, BME firms in many local areas would be quickly squeezed out of the market. This would have
an adverse knock-on eVect on BME barristers.
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17. This section of the paper is divided into the following sections:

(1) The need for a full diversity impact assessment.

(2) The diversity problems of the £50,000 threshold and PCT.

(3) Gender and disability.

1B. The need for a full diversity impact assessment

18. Lord Carter did not undertake a new diversity impact assessment based on his proposals, before he
published his final report. Instead, he relied on the MDA report dealing with diVerent (albeit somewhat
similar proposals) in relation to Magistrates’ Court work. The Bar Council believes that a full diversity
impact assessment is necessary before the police station contract proposals, the minimum contract threshold
and PCT proposals contained in Lord Carter’s report are introduced. It may be, for example, that PCT
could work without adverse eVects on BME firms in some local areas, but not in others. This will not be
known without a full impact assessment.

19. The Bar Council, therefore, welcomes Vera Baird QC MP’s commitment (during her nationwide
meetings in August 2006) to conduct such a full diversity impact assessment. This was reiterated by the LSC
in its nationwide September meetings.

20. It is crucial that the impact assessment starts from scratch, and researches the likely impact of the
specific proposals in Lord Carter’s final report. Detailed field-work will be necessary. It may be hoped,
however, that there will be time to undertake such a study without disrupting the recommended
implementation timetable.

1C. The diversity problems associated with the minimum contract threshold and PCT

21. Lord Carter’s recommendations may involve breaches of sections 19B and 71 of the Race Relations
Act 1976 (“RRA”).

22. Section 19B prevents any public authority carrying out any of its functions from doing any act which
constitutes discrimination. That prohibition prevents direct and indirect discrimination.

23. Section 71 of the RRA, as substituted with Sections 71A-E with eVect from 2001 by the Race
Relations (Amendment) Act 2000, imposes duties on certain public authorities (including the DCA and the
LSC) to have due regard to the need to eliminate unlawful discrimination, to promote equality of
opportunity, and to promote good relations between persons of diVerent racial groups.

24. The Commission for Racial Equality has published a Code of Practice (eVective 30 May 2002) and
detailed guidance on the impact of the section 71 duty on public procurement.

25. Paragraph 3.2 of the Code identifies four principles relevant to the general duty to promote race
equality: promoting race equality is obligatory, the duty must be met in all relevant functions, the weight
given should be proportionate to the relevance, and all the elements of the duty are complementary.

26. Paragraph 3.16 of the Code lists five questions that the body may find it useful to consider in assessing
the eVect of a policy:

(1) Does the policy put some racial groups at a disadvantage?

(2) Could the policy have an adverse impact on relations between diVerent racial groups?

(3) Is the adverse impact (if any) avoidable? Could it be justified by the aims and importance of the
policy or function? Are there other ways in which the aims could be achieved without causing an
adverse impact on some racial groups?

(4) Could the adverse impact be reduced by taking particular measures?

(5) Is further research or consultation necessary?

27. The Bar Council does not believe that implementation of the Report would result in direct
discrimination.

Indirect Discrimination

28. Indirect discrimination is concerned with provisions, criteria or practices, which disadvantage certain
groups defined by reference to ethnicity, where those provisions, criteria or practices are not objectively
justifiable. Objective justification will only be demonstrated where the impugned provision, criterion or
practice meets a legitimate aim and is proportionate.

29. Lord Carter reached the view that there was no indirect discrimination.

30. The Bar Council’s view is that PCT, when taken together with the minimum contract threshold, may
have the eVect of reducing the number of small firms able to compete successfully for contracts, and may
thus indirectly disadvantage BME firms.
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31. The proper pool for analysing the eVect on BME solicitors is the regional, rather than the national,
pool. There are diVerent conditions regionally, as opposed to nationally, and Lord Carter has recognised
that a one size fits all national approach is inappropriate. Analysed regionally, BME firms in certain regions
are placed at a disadvantage.

32. The Report gives two reasons for justifying indirect discrimination (chapter 5, paragraph 91,
page 114):

(1) The need to control legal aid spending.

(2) To promote eYciency of service in the public interest.

33. These reasons, though valid justifications for PCT in general, do not, in the Bar Council’s opinion,
meet the test for justification in specific areas where minority firms may be particularly aVected. The problem
may, therefore, be ameliorated by eliminating minimum contract thresholds and PCT in specific areas. Such
action could not be expected to have any serious impact on the achievement nationally of either the control
of legal aid spending or the promotion of eYciency. If minimum contract thresholds and PCT are introduced
in areas where minority firms will be disproportionately aVected, there may, therefore, be unlawful indirect
discrimination.

34. BME clients may also be indirectly prejudiced by the proposals.

35. Lord Carter says that is that there is currently an over-supply of legal aid contractors, and that even
if there is a reduction in BME firms, there will be no corresponding reduction in BME solicitors, which will
in turn mean that BME clients are just as free or likely to approach BME solicitors in non-BME firms and
receive the same standard of service. Whether such an answer is correct depends on whether there is a
correlation between BME firms and clients, and if there is, why this is so.

36. Lord Carter says in chapter 5, paragraph 79, page 109 that, while there is a demonstrable link between
use of BME firms by BME clients, there is also a strong connection between the percentage of BME firms
and the make-up of local BME populations across most regions, which could suggest that the correlation
may be as much about location as preference.

37. By contrast, MDA (who conducted an impact assessment on proposed changes to Magistrates’
Courts’ fees), based on the data available to them from the Commission regarding civil legal aid, and based
also on their limited evidence from questionnaires, said that BME clients are more likely to choose BME
firms, for reasons related to language, culture, race and community networks as well as geographical
locations (page 65).

38. This tends to suggest that the MDA conclusions are more likely to be correct than the conclusions
by Lord Carter, since Lord Carter advances no detailed reasons why questions of language, culture, race
and community networks are unlikely to be relevant factors in determining choice by BME clients of BME
firms. Furthermore, as MDA suggests, if numbers of BME firms are reduced, and assuming choice of
BME firm by BME clients is not based solely on geographical proximity, there may be a loss of confidence
by BME clients in the legal and criminal justice system.

39. BME barristers may also be indirectly discriminated against. There is a strong connection and
interdependence between BME solicitors and BME barristers. The two sides of the profession are closely
aligned and mutually supportive, and that it is therefore clear that an adverse impact upon the solicitors’
profession will equally mean an adverse impact upon barristers.

40. The Bar Council is committed to a diverse profession, and a lack of BME barristers will reduce the
quality of the Bar, and aVect its ability to provide a full range of high quality legal services. It will also reduce
the pool of BME candidates available for judicial oYce.

1E. Gender and disability

41. With eVect from 6 April 2007 the LSC and the DCA will come under a general duty to promote gender
equality,33 in similar terms to the obligation to promote race equality. There will also be specific duties
similar to the specific race duties, and they will need to have a gender equality scheme in place. The EOC
Code is in draft for consultation.

42. With eVect from 4 December 2006, the LSC and the DCA will come under a general duty to promote
disability equality.34 There are also specific duties similar to the specific race duties. They should also have
a disability equality scheme in place. The Disability Rights Commission has published a Code on the general
and specific duties.

43. As with the relationship between Section 19B and Section 71 of the RRA, the key diVerence between
Sections 21A of the SDA and 21B of the DDA, and Sections 76A of the SDA and 49A of the DDA, is that
the former are essentially negative duties ie there is a duty not to discriminate, whereas the latter are positive
duties ie there is a positive duty to promote equality. The latter duties will require promotion of equality
both in relation to past and prospective acts.

33 Pursuant to section 76A of the SDA, which came into force on 18 April 2006.
34 Pursuant to Section 49A of the DDA 1995.
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44. It would appear from the contents of Lord Carter’s Report, the research commissioned by the LSC,
and the contents of the draft impact assessment produced by the LSC and the DCA, that no consideration
has been given to the gender disability equality duties that are shortly to come into force.

45. The Bar Council believes that there needs to be a full impact assessment as regards female and
disabled solicitors, as well as regards firms owned by women or those with disabilities. In the absence of such
assessments, the LSC and the DCA will be unable to comply with the forthcoming gender and disability
equality duties.

Section 2: The suggestion that there may be a move towards a single graduated fee scheme for advocates and
litigators after 2009

46. Recommendation 4.16 of The Report provides that the DCA/LSC should consider harmonising the
separate litigation and advocacy graduated fees schemes into a single graduated fee for all defence services
in the Crown Court, for implementation as soon as possible after 2009, when the market has stabilised and
legal services reforms allow for the creation of alternative business structures.

47. The Bar Council suggests that it is premature to decide whether (and, if so, how) the separate
litigation and advocacy schemes should be harmonised at this stage. The litigation scheme is yet to be
introduced, yet alone to have settled down so that the eYcacy of its operation can be evaluated. Similarly,
the new RAGFS has yet to be introduced and evaluated.

48. Moreover, the Legal Services Bill has not yet been finalised, let alone enacted. It will inevitably take
some time after the Legal Services Bill becomes law for the regulatory framework for the establishment of
alternative business structures (“ABSs”) to be put in place. Thereafter, it will take a further period for ABSs
to be formed and for their performance to be evaluated.

49. In these circumstances, it is impossible now to be certain that it will be desirable to amalgamate the
two graduated fee schemes, or what the eVects would be if they were amalgamated. It is likely, for example,
that, by 2009, that each of the two schemes will be delivering predictable costs at an acceptable level of
quality and price. If that were the case, it might be risky and undesirable to change an eVective system in a
way envisaged some years ahead. At the very least, further consultation with stakeholders will be required
in 2009 to ensure that the changes proposed are likely to enhance (rather than reduce) quality, to be
cost-eVective (rather than costly) and productive (rather than counter-productive).

50. If the schemes were to be harmonised, it would be crucial to maintain the three safeguards
recommended in Lord Carter’s interim report:

(1) Direct payment to advocates by the LSC of the advocacy part of the overall fee (paragraph 190).

(2) A minimum price floor below which the advocate’s share of the fee could not fall (paragraphs
109, 190).

(3) Pro rata variation in the fees between advocates and litigators so that litigators cannot profit from
the advocates’ fee (paragraph 190).

51. The Bar Council does not accept that “harmonisation” of RAGFS and the LGFS means that there
needs to be “one case, one fee”. Indeed, as can be seen from the previous paragraph, that was not what Lord
Carter recommended. “One case, one fee” would destroy the independent referral profession of advocates
and would, therefore, be damaging to the public interest, for the same reasons as are explained sections 3
and 5 below. The Bar Council will contend, at the appropriate time, that any harmonisation should not
abrogate the three safeguards already mentioned.

Section 3: The suggestion that price competitive tendering (PCT) may be introduced for Crown Court
advocates’ fees after 2009

52. Paragraph 2.19 of the consultation paper suggests that the move to a single graduated fee scheme after
2009 might be accompanied by a move towards PCT.

53. For the reasons already adumbrated in the previous section, the Bar Council believes that it is
premature to decide now whether (or how) PCT should be introduced for advocacy fees just as it is
premature to decide now whether (or how) the schemes should be amalgamated.

54. The Bar Council believes that the public interest would be seriously and adversely aVected if publicly
funded advocacy services were to be procured by a system of competitive tendering or block contracting.
The following are the main reasons:

(1) The cheapest advocacy services are not likely to be of good, let alone the highest, quality.

(2) Poor quality advocacy leads to additional expenses elsewhere in the system, in terms of court time,
adjournments, and delays, and additional appeals and retrials.

(3) EYcient and high quality advocacy saves time in court, leads to a higher rate of guilty pleas, and
altogether improves the eYciency of the criminal justice system.
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(4) It is impossible to have an adequate system of quality control for advocacy after the event. If a
defendant is convicted who should have been acquitted, the damage is done.

(5) Block contracting for advocacy would lead to lower quality advocates being assigned to diYcult
cases.

55. The key issue is, therefore, whether it is right to say that tendering and block contracting would lead
to lower quality. It is submitted that this is inevitable.

56. Any entity tendering for advocacy services will wish to cut its internal and external costs to the lowest
possible level in order to increase its own margins. It will not wish to pay away what can be kept in-house.
Its cheapest method of providing advocacy services will be to employ a number of advocates for all its cases.
Inevitably, it will not be able to have a suYcient range of skills in house to provide for all cases it tenders
for. To cut its costs, it will be forced to use low skilled advocates for all cases, whatever their complexity. It
will also wish to keep in-house costs down by paying as little to fee earners as possible so recruiting lower
quality and/or less experienced staV.

57. The criminal advocate’s professional duties are onerous and important to the public interest. If their
services were obtained at the lowest possible price, these professional duties would be likely to be eclipsed
in the eVorts being made to save costs.

58. If PCT were introduced, the three safeguards recommended in Lord Carter’s interim report
(mentioned in paragraph 50 above) would be crucial.

Section 4: The importance of maintaining a high quality independent referral profession of advocates

59. The Bar Council believes that the public interest is best served by the maintenance of a high quality
referral profession of advocates. The reasons may be summarised as follows:

(1) High quality advocates are able to identify and deal with the central issues, raised in any litigation,
speedily and eVectively.

(2) Accordingly, the use of specialist advocates shortens the pre-trial and the trial process in both civil
and criminal work.

(3) A pool of referral advocates bound by a cab-rank rule allows those that are prosecuted by the State
to have high quality independent representation.

(4) An independent profession of advocates is a significant attraction to overseas litigants, and thereby
promotes the English legal system and provides a valuable UK export.

(5) The attenuation of a specialist referral profession of advocates would decrease the quality of
justice, ultimately increase delays in and costs of the justice system, and increase the incidence of
miscarriages of justice.

60. We make these points, because the Bar Council believes, for the reasons given above, that that the
introduction of “one case one fee” and PCT for advocacy fees would have a seriously adverse impact on the
independent referral profession of advocates.

Section 5: The proposals for family legal aid

61. Chapter 4 of Lord Carter’s report proposes new, graduated fee schemes for solicitors undertaking
both private law family work and public law children work. The details of the proposed schemes appear in
section 7 of the consultation paper.

62. Private law family work covers all disputes concerning children (save where the State in the form of
a local authority seeks to intervene), applications for financial provision on separation or divorce, disputes
between cohabitants and applications to restrain domestic abuse. The new scheme for public law children
work covers applications for care or supervision orders. Whilst local authorities may apply for other orders
under the Children Act 1989—secure accommodation orders, child assessment orders and recovery orders
are some examples—these are not applications that are made frequently. The new schemes therefore
embrace just about every situation and every dispute that the Family solicitor is likely to encounter in
daily practice.

63. Hitherto, the LSC has paid solicitors according to the number of hours of work undertaken on
individual cases. Family barristers were also remunerated in that way prior to the implementation of the
family graduated fee scheme in April 2001. The scheme was the product of a great deal of hard work and
negotiation between the Government and members of the Family Law Bar Association (FLBA) over a
number of years. The intention was to devise a scheme that was truly graduated in the sense of being able to
recognise the particular complexities of the case and to calculate the remuneration accordingly. The scheme
underwent substantial revision in February 2005. Further refinements were made to gradation and
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remuneration levels were restored to that which the Government had originally promised. The restoration
of funding and the new scheme for “special issue payments” stemmed the tide of those practitioners who,
without doubt, were leaving publicly funded Family work for other areas.

64. The Bar Council and the FLBA were fully expecting to see in the consultation paper some sort of
scheme akin to that under which family law barristers are now paid. But the proposed levels of remuneration
at Level 3 care proceedings are flat, rather than graduated, albeit that in respect of full representation
(paragraph 7.20), they distinguish between the roles of those acting for the child, a parent and other parties,
the scheme is decidedly flat. The fees proposed for solicitor advocacy contain no element of gradation at all.
Frequently the local authority and the Guardian for the child are ad idem in terms of the outcome sought
whilst those acting for parents have the considerable burden of cross-examining social workers, experts and
others. This can be diYcult and time-consuming in terms of the hours of preparation involved. We urge the
Committee to look again at these proposals.

65. We would make the same point so far as the fee structure for remuneration in private law family work
is concerned. There is a wealth of diVerence between, for example, advising on and preparing a
straightforward contact dispute and an application where one parent seeks the court’s permission to relocate
to another country. Equally, a straightforward application for financial provision cannot bear comparison
with a case where a party might be concealing assets abroad or where it is necessary to apply to the court
to set aside a transaction designed to defeat the other party’s claim for relief.

66. We are concerned that family solicitors will decide no longer to undertake this vitally important work
(both public and private) either because of the rigid structure of the scheme or because of the rates of
remuneration proposed. There is a very real danger that as matters stand the most experienced solicitors will
decide to concentrate on privately funded work or move to other areas of work. We also wonder whether, as
drafted, these schemes will (to borrow from paragraph 143 of the Report) provide the necessary incentive
to practitioners to take on work and reward eYciency. If not, there is a real likelihood that the work will
become the staple diet of the less experienced and the less able.

67. Paragraph 7.1 of the DCA consultation paper states, quite plainly, that there are no current plans to
amend the family graduated fee scheme for the Bar. The proposals for the remuneration of solicitors and
members of the Bar under the care proceedings scheme are understood. Until very recently, we have been less
clear about what is proposed in respect of interim hearings in private law cases where counsel is instructed at
Level 3. We note that the suggested National Fee of £1,083 includes payment to solicitors for all advocacy
conducted short of a final contested hearing where a certificate for full legal representation must be sought.
If paragraph 7.67 is indeed saying that there will no longer be circumstances where counsel can be
remunerated under the family graduated fee scheme for conducting, for example, a financial dispute
resolution appointment then we would be extremely concerned. It represents a significant change to the way
in which barristers are currently remunerated under the family graduated fees scheme. The “Provider Q &
A: Legal Aid: a sustainable future: Civil Family Legal Aid” made available at the London briefing session
on the 8 September 2006 made only passing reference to the remuneration of counsel in private law
proceedings. It was only on the 28 September 2006 at the second such briefing that we learned from a revised
Provider Q & A document that such was indeed the intention of the DCA and the LSC. There has been no
consultation with the profession about such a radical change and there was nothing in the Report to even
indicate that this might be a consideration.

68. Such work forms a large part of the practices of many junior members of the family Bar. If this is
indeed the intention of the DCA and the LSC, they will have to expect that not only will solicitors be
unwilling to undertake the work, but so will members of the Bar. In a straightforward financial dispute
resolution appointment, counsel’s fees for preparation and attendance at court over half a day would
currently result in a payment of £235 if the case settles, or £268 if the brief contains over 350 pages. These
fees are already at the lower limit of what is practically sustainable. To see them reduced further as a result
of unfair bargaining by some solicitors would be totally unacceptable. At the very least there should be in
place a protocol such that where counsel is instructed on an interim hearing he or she will be remunerated
at the identical rate to that currently paid under the family graduated fee scheme.

Section 6: The timetable for implementation suggested in Lord Carter’s Report

69. As suggested above, the RAGFS and the LGFS can and should be implemented by April 2007.

70. There must, however, be a full diversity impact assessment before any of the other changes proposed
by Lord Carter can be introduced. It is not, however, thought that such an impact assessment will slow down
the timescales Lord Carter suggests, provided it is initiated promptly.

71. Nonetheless, Lord Carter’s suggestion that consideration be given to harmonisation of the RAGFS
and the LGFS after 2009 may be optimistic in timing terms. It is crucial to allow the new schemes to operate
fully and properly so that their cost saving eVects and eYciency can be properly evaluated. Only then should
further changes be considered. Full consultation will be needed at that stage.
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Section 7: Summary of the benefits and detriments of implementation

72. There is undoubtedly a need for legal aid reform. The Bar Council has never doubted that
proposition. Such reform must, however, be approached incrementally so as to ensure that high quality legal
services remain available to the public.

73. It would be counter-productive to amalgamate the RAGFS and the LGFS if they are each working
well (by 2010) to control costs. Similarly, it would be counter-productive to introduce PCT, if graduated fee
schemes have produced a predictable and aVordable expenditure base. There is every indication that that
will indeed be the case.

74. The introduction of “one case, one fee” for criminal defence work would threaten the existence of an
independent referral profession. An independent referral profession of advocates is much in the public
interest. The quality of justice would suVer if this change were made, and in the long run, costs would be
likely to increase rather than decrease.

75. Lord Carter suggested only that the harmonisation of the two schemes (RAGFS and LGFS) be
considered. He did not recommend “one case, one fee”. It is suggested that the Committee should make clear
that, as matters stand today, such a change would be likely to damaging to the quality of justice and the
wider public interest in access to justice.

76. The Committee should ensure that the new family fees structure does not have the eVect of making
properly qualified advocates unavailable to family litigants in crucial non-final hearings.

GeoVrey Vos QC
Vice-Chairman of the Bar Council
On behalf of the Bar Council’s Carter Response Group
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October 2006

Evidence submitted by the Housing Law Practitioners Association (HLPA) (LAR 81)

On behalf of the Housing Law Practitioners Association (HLPA) I am submitting this letter as evidence
for the Constitutional AVairs Select Committee inquiry into the implementation of the Carter Review.

HLPA is an organisation of solicitors, barristers, advice workers, independent environmental health
oYcers and others who work in the field of housing law. Members work in housing law for the benefit of
homeless people, tenants and other occupiers of housing. The Association is regularly consulted on
proposed changes in housing law by the relevant departments, chiefly the DCLG. Our members work for
clients is almost exclusively funded by the Legal Services Commission under the Legal Help Scheme and
Public Funding Certificates.

The following points below outline HLPA’s position on issues which arise from the Carter review and the
likely impact of these on our members and vulnerable people in need of housing advice.

CLACs/CLANs

HLPA is committed to promoting, fostering and developing equal access to the legal system and we
welcome any proposal that meets that objective. However we favour informal arrangements, for example
“Lambeth Housing Lawyers” and “Southwark Housing Lawyers” rather than formalised networks.

HLPA does not consider that CLACs to be viable or desirable. We are particularly concerned about the
impact of local authority funding on the independence of CLACs and the potential for conflicts of interest
that this presents as a significant part of practitioners’ cases involve disputes with local authorities. We
understand that with the Gateshead and Leicester CLACs the local authority has the right to inspect case
files being dealt with by the CLAC. We believe that the expense and complexity of setting up a CLAC far
outweighs the benefits of CLACs. Therefore we are in favour of retaining the existing supplier base with
refinement through preferred supplier status and improved, but informal, links and systems of referral
between suppliers. The reality is that many large firms do no more than tolerate departments undertaking
legal aid work and it is simply unrealistic to expect that such firms will be prepared to invest time and funds
in becoming a CLAC.
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Merging Solicitor and NfP Contracts

HLPA is concerned that the LSC/DCA has not realised the enormity of merging the solicitor and NfP
contracts. Further, the proposal to achieve this by April 2007 is completely unrealistic. Solicitors have
worked on a time/cost basis for many years but nonetheless the move to a tailored fixed fee required
considerable adjustment in working practice. For the NfP sector the change from a hours contract to a
standard fee contract requires a far greater transition which, the LSC/DCA, propose should be completed
in little more than six months. We believe that the LSC must properly research the implications of merging
solicitor and NfP contracts and consult fully with interested parties, such as ASA and the National
Association of Citizens Advice Bureaux, before any changes are implemented. Merging contracts now may
be convenient to the LSC but vulnerable clients will pay for any ill-prepared proposals.

Standard Fees

HLPA was opposed to the including disbursements in the tailored fixed fee and therefore we welcome the
proposal to exclude disbursements from the standard fee.

However HLPA is strongly opposed to the proposal for a national fixed fee. The work of housing
practitioners is greatly aVected by regional practices and resources and as a consequence it is not viable to
have a national fee which ignores these trends.

HLPA does not consider that the proposed standard fees are fair or reasonable remuneration for the
skilled work undertaken by housing practitioners. Amongst our membership tailored fixed fees of in excess
of £350 are commonplace and as such many of HLPA’s members are likely to experience a 30–50% reduction
in income if the proposed regional fees are implemented. It is inevitable that a significant number of housing
practitioners will be unable to absorb such a reduction in income. This poses a grave risk to the provision
of quality social welfare advice with the consequence that vulnerable clients, including those from BEM
groups and rural communities, will be further disadvantaged by being unable to obtain good quality local
social welfare advice.

Under the tailored fixed fee scheme where a supplier did not hold a contract in 2003–04 the regional
average determined the level of payment under the contract. In London the regional average was £272 net.
The proposed standard fee of £206 is some 25% below this. We do not understand how two figures
supposedly representing the regional average should be so diVerent35 and we have sought explanation from
the LSC under the Freedom of Information Act 2000 (Appendix 1).

HLPA is concerned that the LSC has not properly researched the appropriate level of the proposed
regional and national standard fees. We understand that the average figure has been obtained by dividing
spending on housing cases in 2005–06 and by the number of case starts.36 That approach is too simplistic
as it ignores the wide variation in tailored fixed fees and the reasons for this. We recognise that in the long
term this variation will need to be narrowed but it is unacceptable to impose a standard fee which will half
the income of some suppliers without first researching the reasons for that variation in average costs.

HLPA believes that there is a strong correlation between higher tailored fixed fees and high ratings on
peer review (ie “excellent” and “competence plus”). If that is correct, introducing a standard fee well below
the tailored fixed fee of these quality suppliers may have the perverse consequence of driving the wrong
suppliers out of business by threatening the viability of quality suppliers whilst giving poorer quality
suppliers the opportunity to flourish. That is contrary to the LSC’s objective of contracting only with
suppliers who have achieved a rating of “excellent” or “competence plus” on peer review. HLPA therefore
believes that the tailored fixed fees should remain in place until the LSC has completed the process of peer
review, in preparation for the preferred supplier scheme. Only once that process has been completed will
the LSC properly understand the link between quality and cost and only then can it properly determine the
appropriate standard fee.

HLPA considers that that if the LSC wishes suppliers to aspire to a category 2 or category 1 rating the
regional fee should be based on the average costs for category 2 and category 1 firms.

The Advice Services Alliance has compared the proposed regional and national standard fees with
average case lengths in 2004–05 and 2005–06.37 The picture that emerges is that, with the exception of the
South region, the proposed regional fee would require the NfP sector to reduce the time taken on each case
by approximately 1° hours. That has the potential to compromise quality. No research has been carried out
regarding solicitors firms.

35 We acknowledge that the former regional average included disbursements but this alone cannot explain the diVerence. The
LSC has the power to reduce the tailored fixed fee where a supplier’s costs in each financial year fall more than 20% below
the tailored fixed fee. To our knowledge the LSC has not widely exercised that right and we infer from this that suppliers
average costs have not fallen significantly since 2003–04.

36 Indeed we hear that the LSC may not have used figures for the whole of the financial year 2005–06 but rather may have
rounded up figures from the first eight months of the year.

37 Assuming hourly rates of £50.
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Tolerance

HLPA is not in favour of removing the ability of suppliers to undertake work under tolerance. Whilst we
are in favour of expert practitioners we consider that tolerance work enables practitioners to develop
expertise in new areas and also, where appropriate, allows practitioners to assist clients with other minor
problems without the need for a referral.

Small Contracts

A practitioner with a small contract with the LSC of £25–50k per annum would be handling only 250
matter starts per year and as such we feel that it is unlikely that many of our members will be aVected by
the decision not to automatically renew contracts of less than this value. However if the LSC are not willing
to contract at a low level we wonder how potential suppliers will develop the expertise to bid for larger
contracts.

Impact of Proposals on Particular Groups

A system of standard fees will mean that there is no incentive on providers to take on complicated cases
or clients who are likely to be more time consuming, such as clients with physical or mental impairments or
those who need an interpreter. Thus the system is likely to lead to discrimination against people with a
disability or those for whom English is not their first language.

Conclusion

HLPA is strongly opposed to the introduction of a national standard fee and the regional standard fee
for the reasons outlined in this letter. The system of publicly funded legal advice is too fragile to bear
significant change to the funding arrangements without full and appropriate research, particularly into the
correlation between quality and average costs. HLPA believes that a significant number of suppliers will no
option but to cease practising if the proposed national or standard fees are implemented before that research
can be undertaken.

I would welcome the opportunity to meet with members of the Constitutional AVairs Committee to
discuss in more detail the likely impact which the implementation of the Carter Review will have upon
housing lawyers and those in need of housing advice. If this is at all possible I would be grateful if you could
contact HLPA’s Parliamentary OYcer, Nowsheen Bhatti on 0207 505 4693 to arrange this.

APPENDIX 1

Letter to Legal Services Commission (27 September 2006) from the Housing Law Practitioners
Association requesting information regarding the calculation of the proposed national and regional
standard fees.

REQUEST FOR INFORMATION UNDER FREEDOM OF INFORMATION ACT 2000

The Housing Law Practitioners Association is preparing its response to the LSC/DCA Consultation
“Legal Aid: A sustainable future?”. We note in particular the proposals for a regional or national standard
fixed fee. We do not understand how the proposed fees have been calculated and therefore request the
following information:

1. Please provide full details of the calculations undertaken to arrive at the proposed regional and
national standard fees. Please also identify the period over which the fees were calculated and the
size of the sample from which the average was drawn.

2. Of the suppliers in the sample please confirm how many of those had a peer review rating of one,
how many had a peer review rating of two and how many had a peer review rating of three.

3. Please disclose the tailored fixed fees for all suppliers holding contracts in the franchise category
of housing in the years 2004–05 and 2005–06. We recognise that it will be necessary for you to
redact the names of the suppliers and obviously we have no objection to that.

4. We understand that the Legal Services Commission has the right under the contract with suppliers
to reduce the tailored fixed fee where the supplier’s average costs fall more than 20% below the
tailored fixed fee. Please confirm how many suppliers were subject to such a reduction in the years
2004–05 and 2005–06.

5. We understand that under the tailored fixed fee scheme where a supplier did not hold a contract
in 2003–04 the regional average determined the level of payment under the contract. Please confirm
how that regional average was calculated and explain why the proposed regional standard fee is
approximately 30–50% lower than the former regional average fee.

We would be grateful for your response as soon as possible and in any event within 20 working days.

Housing Law Practitioners Association
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APPENDIX 2

ABOUT HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice
workers, independent environmental health oYcers and others who work in the field of housing law.

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other
occupiers of housing. It has existed for over 10 years. Its main function is the holding of regular meetings
for members on topics suggested by the membership and led by practitioners particularly experienced in that
area, almost invariably members themselves. The Association is regularly consulted on proposed changes
in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by
the relevant Departments, chiefly the DCLG.

The Chair Viv Gambling is an experienced housing specialist and a partner in a leading firm of solicitors.
Although the Association is London based, the membership is countrywide. The Association is also
informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and
the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are:

— To promote, foster and develop equal access to the legal system.

— To promote, foster and develop the rights of homeless persons, tenants and others who receive
housing services or are disadvantaged in the provision of housing.

— To foster the role of the legal process in the protection of tenants and other residential occupiers.

— To foster the role of the legal process in the promotion of higher standards of housing
construction, improvement and repair, landlord services to tenants and local authority services to
public and private sector tenants, homeless persons and others in need of advice and assistance in
housing provision.

— To promote and develop expertise in the practice of housing law by education and the exchange
of information and knowledge.

October 2006

Further evidence submitted by the Housing Law Practitioners Association (HLPA) (LAR 81a)

About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice
workers, independent environmental health oYcers and others who work in the field of housing law.

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other
occupiers of housing. It has existed for over 10 years. Its main function is the holding of regular meetings
for members on topics suggested by the membership and led by practitioners particularly experienced in that
area, almost invariably members themselves. The Association is regularly consulted on proposed changes
in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by
the relevant Departments, chiefly the DCLG.

The Chair of HLPA, Vivien Gambling, and the Chair of HLPA’s Legal Aid Working Group, James
Harrison, are experienced housing specialists and a partner in a leading firm of solicitors. Although the
Association is London based, the membership is countrywide. The Association is also informally linked with
similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are:

— To promote, foster and develop equal access to the legal system.

— To promote, foster and develop the rights of homeless persons, tenants and others who receive
housing services or are disadvantaged in the provision of housing.

— To foster the role of the legal process in the protection of tenants and other residential occupiers.

— To foster the role of the legal process in the promotion of higher standards of housing
construction, improvement and repair, landlord services to tenants and local authority services to
public and private sector tenants, homeless persons and others in need of advice and assistance in
housing provision.

— To promote and develop expertise in the practice of housing law by education and the exchange
of information and knowledge.

Further information on HLPA can be found at www.hlpa.org.uk
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HLPA Response on Proposed Standard Fees for Housing Work (Replacing the Tailored Fixed
Fee Scheme)

In this paper we comment specifically on the likely eVects of the proposals on people in need of housing
advice, principally the eVects of the proposed system of a national standard fixed fee, and the level of
proposed standard fee for housing cases (£171 excluding VAT and disbursements).

Our Survey

1. HLPA has conducted a survey of its members in order to assess the response of members to the
proposals of standard fixed fees in housing cases and other proposed changes to the legal aid system. The
results are attached. The results suggest that the proposals will have an adverse impact on quality of advice
in housing cases, and create disincentives to take on more complex cases or to assist the most vulnerable
clients. 94% of respondents say that under the proposed scheme of standard fixed fees there will be a
disincentive to undertake more complex cases or to assist the most vulnerable clients. 87% of respondents
say the proposals threaten quality.

2. The results of HLPA’s survey illustrate a looming crisis in that 58% of respondents to the survey are
considering leaving publicly funded housing work or have colleagues who are doing so. 49% of respondents
do not expect to be providing housing advice in two years’ time.

Scope of housing advice and representation

3. Housing work includes the following types of cases:

— those faced with possession proceedings on various grounds eg rent arrears, alleged nuisance or
anti social behaviour;

— those whose right to succeed to a tenancy on the death of the tenant is disputed;

— those who are literally homeless to whom the local authority may have housing duties; this includes
16 and 17 year olds, those with dependent children or who are in priority need due to medical or
other reasons;

— bringing disrepair proceedings against eg local authorities, housing associations and private
landlords;

— applicants for asylum who are eligible for asylum support;

— people in need of housing or other community care assistance from social services;

— those who have been unlawfully evicted or who have been threatened with unlawful eviction; and

— A good proportion of cases involve emergency work; clients may contact us a few days before they
are due to be evicted or following eviction. Many of our clients are poor and many are further
disadvantaged or vulnerable due to physical or mental ill health, or they have come to the UK from
war torn countries; some have had troubled upbringings, drug addiction, poor education or other
problems.

4. Some cases are resolved under the legal help scheme; other cases proceed to representation under a
legal aid certificate; most cases are in the County Court, but we also bring cases for judicial review in the
High Court (Administrative Court) and a very few cases proceed to the Court of Appeal.

Our comments on proposed standard fixed fees

5. To reduce fees for legal help cases to a standard fee, which for many suppliers of housing advice will
mean a 30% to 50% cut on their existing fees, is likely to cause many more suppliers to drop out. The Legal
Services Commission should think again and defer any such drastic steps at least until the system of peer
review is in place and until the Legal Services Commission knows how many suppliers are likely to remain,
and until further detailed research is carried out on the impact of the proposals on services.

6. It is now widely acknowledged that people who are represented in, say, possession proceedings, are far
more likely to avoid losing their homes. The social consequences of eviction, including the eVects on
children’s schooling, health and wellbeing, are far-reaching.

7. We understand that the LSC has based the level of standard fees by taking an average figure for all
suppliers of whatever type providing advice in a particular category, such as housing which covers a broad
range of types of cases.

8. The tailored fixed fee scheme takes account, albeit crudely, of the fact that there is a great diversity
of providers and diverse portfolios or case mix of the type of cases that they do. For example, some NFP
organisations run advice sessions and may sign up those clients seen in an advice session under the Legal
Help Scheme; this provides a valuable service, giving initial advice and limited follow up work, which could
include referring a case to a specialist solicitor. This provides a service but of a very diVerent nature and
purpose from specialist advice which is more likely to be done by solicitors in private practice or law centres.
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9. We believe that it is wrong to lump together all providers and take the average fee, because of the great
diversity of such providers and the type of work they do. The Legal Services Commission seeks to justify
standard fees by responding that they want all providers to provide advice “across the range” so that in
theory each provider would have the same proportion of eg advice on rent arrears, disrepair, homelessness
cases and housing transfers. The Legal Services Commission claims that this (ie whether providers had a
case mix according to the prescribed model) would be monitored through a process of peer review. That
proposition is completely unrealistic and unworkable. It takes no account of diVering local needs and
changing needs in any geographical area.

10. It is neither realistic, achievable or desirable for all suppliers to have the same composition of cases.
We question what benefit will be served by requiring eg an organisation to undertake a proportion of
complex homelessness cases, when they may not have the expertise to do so. Conversely, it is not desirable
to force specialists to reduce the number of complex cases they do and turn away clients, simply in order to
maintain a profile of cases which is supposed to include a proportion of “lower level” cases.

11. The LSC stated in September 2006 that the tailored fixed fee scheme had worked well for the Legal
Services Commission and for suppliers. No coherent logical justification has been given for ditching the
tailored fixed fee scheme for legal help work and moving to standard fees. We consider that the system of
tailored fixed fees is fairer and more likely to be consistent with improving quality of work through a system
of peer review. However there should be built into the system inflationary increases in the rates, and the
system needs to be flexible so that, if appropriate, a supplier’s fixed fee can be increased to reflect a changed
pattern of work eg if the provider takes on significantly more complex (and time consuming) cases.

EVects on quality and access to advice

12. The imposition of low standard fees goes against the whole ethos of improving standards through
peer review, and will greatly undermine that process.

13. Low level standard fees do not take into account the complexity of cases and may well lead to a denial
of access to justice and discrimination against the most vulnerable clients. A system of standard fees will
mean that there is no incentive on providers to take on complicated cases or clients who are likely to be more
time consuming, such as clients with physical or mental impairments or those who need an interpreter. Thus
the system is likely to lead to discrimination against people with a disability or those for whom english is
not their first language. The Legal Services Commission might argue that firms will be monitored. However,
in practice we think it extremely unlikely that the system of peer review or any form of monitoring would
be able to prove that a disabled or vulnerable client, or a client who does not speak English, has been turned
away. Standard fees are likely to have an eVect even on the most well-meaning providers; at the very least
it will aVect decisions on the margins. In practice advisers often feel that they have no capacity to take on
more work, because of demands of an existing caseload. Objectively it may be reasonable to say “I am too
busy” because of existing workload whereas without the disincentives inherent in the proposed scheme, the
individual might have been prepared to stretch themselves and their workload for the sake of a client in
real need.

Distinguishing Homelessness cases and other case types

14. If there are to be standard fees then we consider that the system should be less crude. Further work
needs to be done to establish the costs of diVerent types of cases; in the housing context, homelessness cases
often require a lot of work.

15. Currently homelessness cases form a significant part of the work of specialist housing advice
providers. Theses cases involve intricate areas of law; case law is continually developing. A large proportion
of such cases, done properly, take 8–10 hours which would far exceed the proposed standard fee but would
fall below the exceptional “three times” threshhold.

16. The steps you need to take when advising a client in a homelessness case typically include the
following:

— Initial meeting with client—usually 1° hours; this could be longer if an interpreter is required.

— Drafting letter of advice and statement—1 hour.

— Writing to local authority to request copy of housing file—6 mins.

— Considering copy of housing file—30 minutes–1 hour depending on its length.

— Obtaining obtain medical or other supporting evidence—preparing letter of instructions and
considering report—say 30 minutes–1 hour.

— Further meeting with client to obtain client’s comments on the housing file and other documents,
say 30 minutes to 1 hour.

— Preparing letter making detailed representations—30 minutes–1 hour.
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— The local authority often sets out its views in a detailed letter inviting comments and further
representations before they make their final decision; to fail to answer would damage a client’s
case.

— Decisions on homelessness reviews by the local authority are often lengthy, from 3–8 pages long;
it is necessary to consider the decision and if the review has been unsuccessful, we have to consider
whether there are grounds to appeal against the decision and if so, we have to prepare an
application for public funding—say—1–1° hours.

— Homelessness cases often involve related issues; eg the need to advise and make representations if
the local authority stops a client’s temporary accommodation; in the case of a negative decision,
representations to get the local authority to provide advice and assistance and/or to provide
accommodation through a rent-deposit scheme—this could increase by 2–3 hours the time spent
on the case.

17. If one of the aims of the LSC is to tackle social exclusion, then homelessness cases need to be treated
diVerently than under a standard fee scheme. At times the LSC has recognised the complexity of
homelessness cases (eg at one stage prior to the implementation of the tailored fixed fee scheme homelessness
cases were to fall within the Controlled Legal Representation Scheme, on a [higher] payment rate similar to
mental health cases, but then the system changed to the tailored fixed fee scheme. Under the tailored fixed
fee scheme an extra £31 could be claimed for advising and assisting in homelessness reviews; while this extra
payment was in our view much too low, it was based on the principle that homelessness cases are complex,
usually take longer than other cases and deserve to be treated diVerently).

18. To give another example, a reduced standard fee is likely to have a big impact on advice given to
clients bringing small disrepair claims themselves (in cases where public funding and therefore
representation is not available). Many clients cannot deal with such cases themselves without advice and
assistance through the process.

19. Yet another example concerns possession proceedings for rent arrears. The Rent Arrears Protocol
which is due to come into eVect is likely to mean that a greater amount of work is done under the legal
help scheme.

The picture of housing advice providers

20. The number of solicitors providing eg housing advice has dramatically fallen. The number of
solicitors’ contracts in the category of housing fell from 799 in March 2000 to 421 in August 2005. The
number of NFP agencies with contracts in housing has risen by far less from 115 in March 2001 to 159 in
August 2005. The number of housing new matter starts for solicitors’ contracts in 2004/ 2005 was 51,778
compared to 32,439 for NFP agencies; if solicitors are unable to carry on doing this work, this will have a
drastic eVect on the provision of housing advice. There is no evidence that the NFP sector has the capacity
to take on the amount of housing advice currently done by solicitors in private practice.

21. To introduce standard fixed fees would also have a drastic impact on the provision of housing advice
currently delivered by NFP organisations. Many NFP organisations are dependent on other sources of
funding which in eVect usually subsidise the legal help work.

Complexity—use of non qualified paralegals?

22. Housing law is complex and does not lend itself easily to employing paralegals to do the work. It is
the experience of members in private practice that paralegals need a high level of supervision; often they
want training contracts so only stay for 1–2 years and the investment in training and supervision is high.
Paralegals who want experience in order to assist them to obtain a training contract (or not) can earn more
in other areas of work and also can usually earn more in NFP organisations. Standard fees are theoretically
based on an hourly rate of less than £50 per hour (as letters and telephone calls are based on a lower rate
than eg attendances). When working up to speed (after a period of training) and if you manage to retain
them, a paralegal doing legal help work is unlikely to bring in income of more than £50,000 maximum (1,000
casework hours multiplied by a notional £50 per hour), but in our experience would take over a year to reach
that level. In the meantime their salary has to be paid. The income of £50,000 would not cover salary, rent,
training and other overheads, and the cost of supervision by a specialist.

23. We question how much money will truly be saved in administration terms by a system of standard
fees as opposed to tailored fixed fees, unless the Legal Services Commission gives up monitoring how much
time firms actually spend on cases. In any event the burden of much administration in terms of record
keeping etc falls on solicitors’ firms and other providers.
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National/regional fees—the case for London weighting

24. Of the two options, national or regional standard fees, we consider that regional fees are fairer.
Overheads are higher in London, including rent and salaries. Also cases tend to be more contentious eg local
authorities take a harsher line in housing cases because of the shortage of accommodation. There is a
disproportionate number of London local authorities against whom homelessness judicial review cases are
taken in the Administrative court, which suggests a higher number of homelessness cases or a tougher line
generally taken by London authorities. There are in general likely to be a greater proportion of possession
proceedings and applications to suspend warrants of possession (where advice and representation may be
completed under the Legal Help/Help at Court scheme) compared with areas outside London. Highly
regarded experienced housing practitioners in London have said they will stop doing legal aid work if the
proposals for standard fees in housing cases are implemented.

Summary

25. Comments of our members and experience indicates that the system is near crisis point. There are real
diYculties in recruiting good housing lawyers. This is the experience of many firms who currently specialise
in housing work. Private practice firms are less willing to subsidise loss making legal help work and standard
fees may be the breaking point. Specialist “niche” firms who only do publicly funded housing work have
had no cushion. NFP organisations face diYculties and likely loss of income from standard fees and will
not be able to make up the gap when private practice firms drop out.

January 2007

Evidence submitted by the Greater Manchester Law Practitioners (LAR 88)

Introduction

The Family Justice System deals with those members of our society who are very often the least fortunate
and the most vulnerable. In many instances this is through no fault of their own and must be so in the case
of children.

There should be access to family practitioners for these very often desperate people who find themselves
involved or in the need of the Family Justice System.

It is of great concern that practices are giving up all legally aided family work and that Children Panel
membership has fallen very considerably. It is inevitable due to the existing proposals that this trend will
continue. In Manchester City at least five practices have ceased to conduct publicly funded work in the last
12 months.

All DCA/DFES Commission research shows that the drivers of delay and cost lie elsewhere in the Family
Justice System and not with solicitors.

All such research recognises the huge importance of the role of specialist family lawyers in care
proceedings. Hence the introduction of the Children Panel and the enhancement on basic fees in recognition
of such accreditation.

In contrast to criminal legal aid civil legal aid spending fell by 24% between 1977 and 2004–05. The DCA
states “the growth in criminal spending has meant we have had to reduce spending on civil, particularly on
legal help and family legal aid, which is undesirable for society as a whole.”

The LSC assert that the funding of work focused on the protection of vulnerable children is one, if not
their major priority. These proposals are completely at odds with this stated objective.

General Observations

It is clear that the overwhelming majority of time spent by Lord Carter and his team was on criminal legal
aid. It was only in the latter months of the review that any thought appears to have been given to reforming
the payment for family legal aid. The results are quite staggering in terms of the major overhauls proposed.
They show a clear lack of understanding of the nature of family work and the fundamental ways in which
family practitioners deliver their services.

Consultation by Lord Carter and his team appears to have been extremely limited. We are not aware of
any practice in the Greater Manchester area that was consulted by Lord Carter or his team. Nor does it
appear any consultation took place in other major care centres in Liverpool, Birmingham or Leeds.

This is somewhat remarkable in that the Manchester Care Centre is the largest Care Centre in the country
outside of the Royal Courts of Justice.
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In fact it would appear that there has been very little consultation with family practitioners. Of the top
50 providers of family certificated work in the country only two appear to have been consulted. Both of these
are London firms.

Specific Concerns

1. Business owning practitioners estimate a reduction in fee income of between 30–50%. The reduction
is even more stark in private law cases.

2. The current rates of pay in family work are at a level which makes practice extremely diYcult to
manage. There has been little or no increase in eVective terms over the past five years.

3. The low fixed fee rates for example for advocacy do not adequately reflect the skills of panel members.
The proposals remove the automatic 15% enhancement.

4. No account is taken for example of causation or split hearings, which of themselves may be of many
days duration.

5. No account is taken of the time that a contested interim hearing may take.

6. No account has been taken of Advocates’ Meetings, or Professionals’ Meetings.

7. Into what category do the following cases fall:

(i) Adoption.

(ii) Cases involving the OYcial Solicitor.

(iii) Secure Accommodation applications.

(iv) Discharge of Care Orders.

(v) Contact to children in care.

All consultation documentation remains silent on these issues.

8. We are concerned that it is proposed that there be no extra payments for dealing with for example
Placement Orders issued within S31 Proceedings. This assumes that the proceedings will be dealt with
together which in practice is not the case.

9. The removal of the 15% uplift for panel membership pays no heed to the expertise required for
attaining and maintaining such membership. It will do nothing to encourage or attract young people to aim
for the quality and high standards that Children Panel membership currently represents. It ignores the
undertaking that all panel members give to the Law Society to conduct the case throughout without
reference to Counsel which must be a saving for the Legal Services Commission.

10. Trainee solicitors are hardly likely to want and/or feel encouraged to enter into the practice of family
law with such limited future prospects.

11. We are very concerned with regard to the proposals for the Stage 1 and Stage 2 payments. We believe
that no regard has been had to the vulnerable and disadvantaged people who will be involved in these stages.
It is nave to believe that parents involved in public law proceedings will more often than not seek legal advice
at an early stage.

We do not believe that this approach will fundamentally alter the manner in which cases will be required
to be conducted. We are concerned that the adoption of such an approach will lead to the breach of many
fundamental human rights, particularly those of children.

12. We are concerned that there appears to have been little or no credence given to the fact that the
geographic area in which we practice are areas which are as diverse as any in the country in terms of language
and ethnicity. What appears to be a blanket acceptance that London practitioners should receive higher
rates of pay in our view does not reflect the reality of the areas in which we practice. The removal of traveling
time is another reflection of the lack of understanding of the size of the area in which we undertake work.

13. The Carter Review suggests regard should be had to the LSC budget but should maintain an adequate
supplier base. The proposals put forward by the LSC do not reflect the maintenance of a supplier base that
can financially be maintained and sustained. We believe that the Carter/LSC/DCA proposals are at odds
with the Preferred Supplier Scheme.

14. We are concerned as to the lack of general knowledge as to the following:

(i) The data used by the Legal Services Commission and over what period.

(ii) Whether or not there has been any inadvertent double counting of Legal Help, FPC bills and
County Court bills.

(iii) The non inclusion of Counsel’s fees in calculating the overall cost of a case.
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The Impact of Fixed Fees Generally

We are very concerned that the Consultation Paper does not make it clear as to how and when claims for
payment will be made.

Under the present system most practices rely heavily upon payments on account. We are not aware as to
whether there has been an in-depth trial as to how the actual payment system will work in practice. In turn
therefore we do not believe that anybody has looked at what the actual eVect will be upon the day to day
management of a practice. All practices will be committed to fixed or increasing commitments at this time.
The impact of costs and income could therefore be potentially disastrous and lead to an even greater number
of persons no longer wishing to supply the service.

If it is intended that the proposals are “cost neutral” then why would it not be possible for the LSC to
make monthly payments based upon the previous years “take” from the fund with a balancing exercise
taking place at the end of the year.

We do not agree that there should be diVerentiation in the payment of fees to diVerent parties.

We do not agree with the proposition that solicitors should be paid less for dealing with a final hearing
than it is proposed a barrister should be paid. This is particularly so where the solicitor is a member of the
Children Panel. There is no accreditation for members of the Bar to undertake this work. In our view there
should be a level playing field for both professions. Why would it not therefore be possible to have a
graduated fee scheme for solicitors the same as for the Bar. In this way the same “escape” clauses will apply
and if they are good enough for the Bar why are they not good enough for solicitors?

We are of the opinion that the greater use of unqualified staV demonstrates a distinct lack of
understanding of the general nature of the work undertaken and will almost inevitably lead to a poor quality
of standard of work.

We do not understand why there is a need to specify that 30% uplift will be paid for advocates with Higher
Rights of Audience with conduct of a High Court case. Such Rights of Audience are generally not necessary
in family law cases and as such the uplift should be payable to any solicitor advocate who undertakes a
hearing before the High Court. It would be more appropriate to maintain an uplift for Children Panel
membership.

We are concerned that it is proposed that there should be no extra payments for dealing with Placement
Orders within S31 Proceedings. This assumes that these proceedings will be dealt with together which in
practice is not the case.

The impact of the proposals on private law cases is potentially dramatic. It is clear that there must be a
review of the proposed fee structure. We are of the view that cases under R9.5 Family Proceedings Rules
1991 should be an exception and not part of the General Family Help provision.

The Future

We are committed legal aid family lawyers and would wish to remain so however, the legal aid system
must allow us to oVer a high standard of service for fair and reasonable remuneration and there must be
access to a high standard of representation for the disadvantaged people whom we represent. We must be
able to financially aVord to provide access to justice to those people who so desperately require it.

We believe that there has been an insuYcient consultation period and that the general tenor of the Carter
Report seems to be that cheap equals eYcient.

We are concerned that there are a number of initiatives currently under consideration, for example Care
Proceedings Review, which will aVect the way in which family justice is generally undertaken. We do not
believe that these initiatives have all been linked up together or that anyone is able to have a complete
overview of the eVect upon the family justice system generally. Such a course surely is vital to avoid a
situation arising whereby people’s human rights are breached, particularly children, and whereby there is a
danger that people will be unrepresented in proceedings before the family court, leading in turn to a less
eYcient system and having a major impact upon the ability of the Courts to deliver the justice that is so
desperately required in these cases.

This document has been prepared in consultation with the Greater Manchester Family Law Practitioners
named below all of whom endorse this document.

Green & Co Rhys Vaughan Andrew Thorne & Co Jones Fitzpatrick
Pluck Andrew Otten Penna Gruber Garratt Wolstenholmes
Temperley Taylor Glaisyers Maidments Adams Taylor
Rowlands Bromley Hyde & Robinson Hill & Co M I Banks
Alfred Newton Michael Alexander & Co Butcher & Barlow Rothwell & Evans
KHF Latimer Lee AST Hampsons
Seddon Thomson Woodcock & Sons Heath Sons & Broome
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Evidence submitted by the Society of Asian Lawyers (SAL) (LAR 89)

Background Information

The society of Asian Lawyers (“SAL”) was formed in 1990 and is one of the UK’s largest independent
legal societies. Members come from a cross section of the legal community. SAL is a non political
organisation and receives no government or third party funding. Its aim is to promote the interests of Asian
Lawyers, the communities they represent and disadvantaged members of society. This document is drafted
by Sundeep Bhatia the joint Vice Chair and Sailesh Mehta the Chairman who have both been actively
involved in making representations on these reforms to the Carter review, the Government and the Law
Society.

Summary of Main Points

The society of Asian lawyers categorically rejects Lord Carter’s proposals because:

1. They would unfairly and disproportionately aVect BME firms and the communities they serve.

2. The reforms would significantly impede access to justice for BME communities.

3. Diversity within the legal profession will be set back many decades.

4. The planned reforms are not Race Relations Act compliant.

5. The planned savings are disproportionate in relation to their eVects on the criminal justice system.

6. The structure implementation and level of fixed fees has not been carefully thought through.

1. BME Firms

(a) In 2005 the legal services commission planned to introduce price competitive tendering for police
stations and magistrates’ courts in the London area. An impact assessment was commissioned
which was published in April 2006 and which concluded that the proposals would
disproportionately eVect minority communities and therefore, by implication, breach the terms of
the race relations act.

(b) Lord Carter, in his report, concludes that his proposals do not disproportionately aVect minority
firms or solicitors when looked at on a national basis. This does not take into consideration the
fact that BME firms are not evenly spread geographically. They are, according to Lord Carter’s
report, large regional sections of the country where minority firms and solicitors are indeed
disproportionately aVected. The committee is referred to tables 5.17 and 5.18 on pages 112 and
113 of Lord Carter’s report (thus, for example, table 5.17 indicates that in London 22% of black
and ethnic minority firms will need to restructure as opposed to 12% of white British firms).

(c) The Carter report does not mention precisely how many firms will be aVected by the reforms,
however a report by LECG, commissioned by the Law Society concludes that 800 firms will be
forced out of business, of these a large proportion will be BME firms serving local BME
communities. It is therefore crucial that a fully independent impact assessment is carried out in
relation to these reforms before any price cuts or restructuring are implemented.

(d) At present a suspect arrested at any Police Station in the country can request a solicitor from any
firm that holds a criminal contract. This would include firms with fee earners who might speak that
suspects native tongue or empathise with their culture.

(e) A substantial reduction in firms and the proposal whereby only 20% of work on own client cases
can be conducted out of an area where firm has a contract will significantly reduce choice and will
mean that suspects would not be able to select solicitors who reflect their culture and language.

(f) Lord Carter’s report further advocates that all initial telephone advice, whether duty solicitor
clients or own clients, will be handled by a LSC funded telephone call centre called CDS direct who
will then pass on calls to the relevant duty solicitor or own solicitor as and when the need for
interview arises. This means that the suspect, whose native tongue is not English, will be unable
to speak to a sympathetic solicitor who empathises with them on a cultural level and who
understands their language. It also means that if no police interview is going to take place then the
firm that usually represents that client will not be aware that the client has been arrested.

2.

(a) Fixed Fees for work will mean a deskilling of the profession and will have a knock on eVect on the
quality of service provided. At present duty solicitors, conducting police station work out of
normal oYce hours, are paid a percentage of the professional fees the firms they work for are paid.
A normal percentage is 50–60%. In London the out of hours payment for duty solicitor work is
around £70 an hour. Thus staV are paid £35–£40 per hour.
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(b) The reforms wish to replace this system with fixed fees per case of £316 (in the London area costs)
which includes VAT and which is paid regardless of how many times a suspect has to return to the
Police Station and which sum includes travel and waiting for all attendances. It will therefore not
be possible to pay current rates to staV or agencies when fixed fees are introduced in March 2007.

(c) The only staV who will therefore attend Police Stations out of hours at substantially reduced rates,
will be accredited representatives with as few qualifications as possible. They will inevitably be
inexperienced and, despite peer reviews there is no substitute for experience. The number of
miscarriages of justice is likely to increase.

(d) In many ways representation at the Police Station is the most important part of any case. If a client
is improperly advised at this stage then it does not matter how good any advocacy provided at a
later stage is. The general eVect of fixed fees will be to send less qualified staV to both courts and
police station. The preferred supplier scheme and peer review cannot ensure high standards are
maintained particularly as peer review is carried out at three yearly intervals.

3. Reduced Diversity

(a) The government is keen to increase diversity in the legal community and is keen for judges to be
selected amongst BME lawyers.

(b) Criminal Justice is one of the few areas where BME firms currently compete on an equal basis with
larger longer established non BME firms. There is therefore a wealth of talent from which to select
individuals for high oYce. However the eVect of the reforms will be to reduce their influence and
thus to reduce this pool.

(c) Lord Carter’s proposals seek not to award new criminal contracts to firms currently billing less
than £50,000 per annum on criminal work.

(d) Tables 5.17 and 5.18 of Lord Carter’s report shows that, on a regional basis, BME owned firms
and consequently the solicitors they employ, will be disproportionately aVected. The proprietors
of these firms will be forced to (i) merge (ii) be employed as fee earners by non BME firms (iii) form
consortia (iv) withdraw from criminal defence work or from legal work in general.

(e) All of these options will lead to their diminution within the legal community. Many of these
lawyers will have left existing non BME firms after reaching a glass ceiling. These solicitors, in
order to advance themselves have taken control of their destiny by means of establishing their own
firms which have successfully competed in the existing unfettered marketplace alongside larger and
longer established firms.

(f) In place of entrepreneurship and hard work Lord Carter’s reforms seek to protect minority
solicitors by introducing monitoring and by compelling firms to produce diversity policies.

(g) The society has no faith in the ability of such proposals to protect the influence and presence of
BME solicitors in the criminal justice system. Moreover such proposals do nothing to safeguard
the presence of BME solicitors at the highest levels of the criminal justice system.

(h) The reforms advocate loans and grants to allow firms to merge, streamline and become more
eYcient. However the Society has the following concerns over these proposals (i) The Law Society
have not published any details as to how and when such grants and loans are to be made available.
(ii) The report lays emphasis on increased borrowing. Criminal defence firms operate at low profit
margins due to, (a) the fact that there have been no rate increases since 1996 and there have been
decreases in the amount payable for telephone advice and return on bails during that period. (b)
Many criminal firms already have large borrowings and increased borrowing together with
substantially lower rates are likely to overstretch such firms and to put them out of business.

(i) Small BME firms oVer opportunities to BME lawyers who are not taken on by non BME firms.
The disappearance of such firms will once again reduce diversity in the criminal justice system. The
reforms will also cause a further reduction in recruitment, since low wages, low fees and longer
hours will not encourage cash strapped students to enter the profession.

(j) The neutering of duty solicitor status, as a result of allocating duty slots to firms on the basis of
historical capacity rather than on the basis of the number of duty solicitors, will also make the
work less attractive to BME students.

(k) The reforms will loosen the regulations and will allow less experienced staV to do duty solicitor
work. Thus the amount paid out of hours will be reduced and there will be no incentive on solicitors
to become duty solicitors. Thus the work will become less attractive due to the lack of a career path.

(l) The Society’s own research suggests that many BME proprietors of criminal justices firms are
considering withdrawing from criminal work if the proposals, as currently drafted, are introduced.

If this happens, a valuable resource in the criminal justice system will be lost and BME clients who
are processed by the criminal justice systems will feel disenfranchised as a result of not seeing
themselves reflected in the advocates or solicitors representing them or in the Judges trying their
cases.
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If this valuable resource is lost and specialist BME firms disappear, then the government and the
LSC will not be able to persuade them back into practice. It will be a case of once bitten twice shy.

(m) The proposals, as currently drafted, will also result in the disappearance of many specialist BME
firms who obtain their cases by means of recommendations and ties with their local communities
rather than by means of access to duty solicitor schemes. The reforms need to take into
consideration the fact that such firms provide a valuable role to the BME communities they
represent.

(n) There will also be a knock on eVect on BME members of the criminal Bar

BME firms often (but not exclusively) instruct members of the criminal bar who reflect their clients
linguistic and cultural needs.

If the small criminal practices instructing BME barristers disappear then the criminal practices of
those BME barristers are likely to disappear with them. If 800 firms are going to disappear then
this eVect will be substantial.

4.

(a) The implementation time table is not realistic. The fixed fees (amounting to rate reductions) in
March 2007 are being implemented before any planned eYciencies under Lord Carter’s proposal
are introduced.

(b) The current rates mean that small firms operating at tight margins will be forced out of business
unless the rates are rethought or any rate cuts are not brought in until such time as the planned
eYciencies have been introduced. It is not possible for small firms to restructure themselves
eYciently by March 2007 in order to survive the eVects of these cuts.

(c) The fixed fees at Police Stations are unrealistic in any event. The removal of a travel and waiting
element fees at the Police Station and the Magistrates’ Court will impact heavily on BME firms.

(d) Many specialist BME firms represent members of ethnic communities outside of the geographic
area where they operate due to recommendation and due to possible non availability of BME firms
in areas where those clients live. As a result of these reforms those defendants may find it diYcult
or impossible to obtain a solicitor they can empathise with linguistically or culturally due to the
removal of travel and waiting along with the 20% own client out of area.

(e) The society also fears that the litigators fee proposals at the Crown Court will significantly reduce
income in the Crown Court for solicitors due to their current inflexibility and lack of enough
suitable proxies. More research needs to be done in such areas in order for the system to be
workable.

Recommendation

(a) Before any of these proposals are introduced a full impact assessment needs to be conducted as to
the eVect of these reforms on BME firms, solicitors and BME communities.

(b) The LSC and Government should reconsider the 20% own client out of area rule. Firms should
be allowed to represent own clients wherever they are arrested. The fact that such firms will not
be paid a travel and waiting element is an incentive for them not to do so.

(c) The LSC and Government must reconsider the decision for all telephone advice, both own and
duty solicitor, to go via the CDS direct call centre. Such a move destroys the perceived
independence of criminal defence firms and will alienate non English speaking clients and the long
established goodwill between firms and the clients they represent.

(d) The decision to allocate duty solicitors slots to firms on the basis of historical capacity rather than
number of duty solicitors, should be reversed since it destroys the career path of young solicitors
in criminal defence work and will inevitably lead to a deskilling of representation at police stations.

(e) The level of fixed fees at the police station needs to be revised. The current fees represent a
significant decrease in income which will cause many firms, BME amongst them, to shut their
doors.

(f) Fees should not be reduced until such time as the perceived “eYciencies” under Lord Carter’s
proposals have been implemented and firms have been given suYcient time and opportunity to
restructure.

(g) The litigators graduated fee scheme needs to be re thought so that suYcient proxies are introduced.

(h) The exact nature of grants and loans being paid to firms to restructure and to update IT systems
must be published in full and implemented before any reforms, fixed fees or price cuts are
introduced.
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(i) Unless the government can show that these proposals are Race Relations Act compliant they
should not be implemented.

Sundeep Bhatia and Sailesh Mehta

October 2006

Evidence submitted by Zoe Baril, WhatleyRecordon (LAR 91)

I have considered in detail the consultation documentation relating to the proposed changes to fee
structures in public law children proceedings, and have discussed this with our Managing Partner.

It is fair to say that if the proposals put forward by Lord Carter are put into eVect by the LSC then it will
become impossible for this firm to continue taking on public law children work, as the fees proposed (even
in their amended form) would render it completely uneconomic so to do. I have spoken personally to a
number of solicitors in Worcestershire who are currently engaged in this work, and I have found no-one
who would be prepared to do the work under the new scheme, irrespective of the size of their firm, their level
of seniority or the nature of their overall workload.

I have worked in the field of public law children proceedings for the past 13 years, in London, Coventry
and Worcestershire; and in both local government and private practice. I am a member of the Law Society
Children Panel and I am currently working in private practice in Malvern, Worcestershire. Therefore, I
consider that I have a level of experience of this area of work which enables me to make some comment that
may be useful to the Commission in considering the way forward.

In my view, it is not the level of fees or the way in which these are costed that needs to be reviewed, as the
priority for reducing overspend in this area. Instead, what should be done is to look carefully at the way that
the Court system operates. By and large, solicitors working in this field are highly eYcient and motivated to
achieve the correct outcome for children and families who are made subject to care proceedings. As profit
margins are already incredibly low (by comparison with privately funded work), work is undertaken on the
basis of necessity rather than choice; and there appears in my experience to be very little in the way of
extraneous or unnecessary correspondence. However, the nature of most clients in the field is such that a
considerable amount of time and eVort is needed to take instructions and prepare documentation, bearing
in mind that issues such as mental health and learning diYculties, as well as drug and alcohol related
problems are often a feature.

If one could find a weakness in the system in terms of eYciency, it must lie with the Courts. It is so often
the case that parties are required to travel a great distance to Court (in the provinces at least) and are then
faced with a Court list that inevitably results in long delays and diYculties in resolving matters speedily. For
example, I was recently required to travel to Redditch on a Malvern case that should have been heard in
Worcester. Therefore, all four solicitors were obliged to travel an extra 45 miles each (hence 180 miles) to
Court than would otherwise have been necessary, purely because the Court had been unable to list the matter
at the local Court. The net eVect of that was that the time engaged (and thus funded by the LSC) was far
more significant than necessary. This is not an isolated incident and this is merely one example of many I
could cite.

Even where hearings are held at the Court local to the parties involved in the case in question, the shortage
of judiciary in our local County Court is such that the lists tend to be overloaded and there is often
considerable diYculty in listing matters expeditiously; and even final hearings are often delayed in starting
due to overlisting. This has been the case in all the areas of the country in which I have worked. However,
I do know that solicitors are mindful of listing problems when timetabling cases and do their best to work
co-operatively with Court staV. Ultimately, none of this is within the control of solicitors.

Care work is highly stressful and demanding given the type of clients involved and the issues which all
concerned are forced to confront on a daily basis. At present this work is undertaken by a group of
practititioners who do so for limited reward and without any form of funded therapeutic support (unlike
other professionals such as the police). The arguments as to cost levels are not, in my view, about what is
profitable and what is less so. Instead, under the current proposals, I reiterate that the work will become
impossible for firms like mine to take on. That will leave parents and children without representation, and
thus there will in eVect no longer be any check or balance on the actions of local authorities in care
proceedings as there is under the current system. This will have the eVect of depriving clients of access to
justice in an area in which they desperately need representation to protect their ECHR rights.

Consequently, I would ask you to reconsider the current funding proposals; and I would be happy to
provide further information should you so require

October 2006
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Evidence submitted by Liverpool Law Society (LAR 96)

I attach my firms brief thoughts on Carter—we are a large family law practice—in the top 50 nationwide
and we are not sure that we can continue to practice on the current proposals. If we cannot do it then many
others will not do it.

1. Care work cannot be sustained on those figures.

2. Concern that experienced solicitors will move on and do diVerent types of work.

3. Concern that vulnerable clients will not get the service that they need.

4. Concern that solicitors will not be able to spend the necessary time with clients and will have to tell
clients that they are not able to see them, which puts them into direct conflict with their professional ethics.

5. That solicitors will not be able to be able to go to court and wait for other parties who are cross-
courting or, where Judges are unable to deal with their case immediately. Court listing will have to change.

6. No recognition of complicating factors such as disability or mental illness.

7. Child care solicitors are already running at a loss but do it because of their commitment and do long
hours to justify their existence within Partnerships. It will no longer be possible to do that.

8. Courts will be faced with parents acting in person.

Concerns in Relation to Private Work:

(a) Firms will not accept the risk of doing such work, in particular ancillary matters

(b) Will be unlikely to instruct Counsel at all

(c) Experienced solicitors will move on, particularly as the removal of uplift for accredited specialists
thereby giving no encouragement to train for or recognition of their skills.

(d) The courts and CAFCASS will be left to sort out diYculties, as legal representation will be
enormously diYcult to be obtained.

There are Some Good Points in the Proposals:

1. More devolved powers.

2. Fixed fees may help early settlement in private law cases but; there needs to be some flexibility for
complications.

Some Thoughts That Were Expressed.

1. The escape threshold is too high—at the maximum it should be 2 times.

2. There should be separate fees in private matters to deal with injunction, contact and financial matters,
so giving £978.00 at least for each of those matters.

3. Solicitor advocates should be properly rewarded and, should be comparable to the Bar.

4. Accredited specialist status should be properly recognized.

5. Concern that some solicitors oYces, particularly if located out of the city centre, do not have the
capability to do advocacy in private cases and, certainly not for the fees on oVer. So again, clients will be
unrepresented.

In answer to the specific points raised in the committee then I adopt the response drafted for the Liverpool
law society as attached.

Q1. It is feared that clients needing advice and assistance for family matters will have a much reduced
pool of suppliers. Conflicts will arise. A triage system will be established so complicated, complex cases that
cannot be dealt with by junior clerks will not be oVered an appointment. The courts will not be able to deal
with cases quickly since there will be many more clients acting in person. Children will be prejudiced and
perhaps will not be heard in proceedings. The move to mediation and conciliated responses will initially be
successful but then in the long term more complex problems could arise.

Q2. Providers in rural and semi rural areas will not be able to obtain a contract. Clients will have to travel.
In many cases it is the most marginalised members of society who are involved in these proceedings. Equally
those firms with skills of representing particular ethnic groups could be excluded from having a contract.

Q3. Fixed fees are unrealistic for a quality service dealing with individual people, families and their needs.
There can be no average for such emotionally charged proceedings.

Calculation of fixed fees—Peer reviewers have pointed out that they do not believe that the method of
calculation of the proposed fixed fee rates is consistent with a good quality supplier base. The Legal Services
Commission’s own figures from benchmark Peer Reviews suggest that at present 40% of family suppliers
achieve a rating of 1 or 2. We understand that there is not always an absolute correlation between cost and
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quality, but our experience is that cases that are conducted to a good standard involve more comprehensive
work and (particularly in meeting the needs of vulnerable clients) more time being spent. By including within
the fixed fee rate the work done by firms that have been assessed at Threshold Competence or below, our
view is that the fixed fee rates are set an unrealistically low rate if a good standard of work is expected. Our
proposal is that any fixed fees should be set by reference to the costs of firms rated 1 or 2.

Q4. Accept the need to provide a quality service at a realistic price. However, present fees for solicitors
in family cases are not increasing exponentially. Counsels fees for care cases and expert fees do require
looking at but that is to do with outside forces that Solicitors do not control eg local authority resources
and Judges directions have greater impact on those factors.

Q5. The timetable is not realistic. Large firms may decide to try and embrace the changes. However, on
the present figures can only do so if they take on more staV but retain the same fixed cost base. Discussion
and negotiations need to be entered into. Smaller firms need to consider their future and provide for their
staV, clients and prepare new business plans. The LSC say there may be funds available but this needs to be
advertised and properly allocated. The scheme relies on Peer Review for quality check. However that is a 3
year cycle from 2007 to 2110 so clearly the timetable for the proposals and preferred supplier is inadequate.

Q6. Crime.

Q7. See above. Will limit choice and quality of representation.

Q8. The pool of Legal aid providers will contract. We deal with people and their emotional and personal
needs. It is not possible to take instructions over the telephone. Such Providers do the work because of a
social conscience. It may be better not to do the job at all then do a bad job. Large firms may come in but
the profit level is so narrow that it is doubtful if any commercial firms would be attracted.

Q9. Many legal aid firms manage because they run a mixed economy with some private funded cases as
well as LSC funded. The qualified Solicitors will move on to do diVerent and more lucrative work. They are
highly skilled and used to working eYciently. They do have transferable skills. The accredited Solicitors—
many over 15–20 years experience note the notion that they no longer should be paid a slightly higher level.
This has caused consternation and a feeling that the LSC do hold them in contempt. It is presumed that the
Government may have to set up LSC providers in areas where the private market withdraws. Historically
such endeavours have not performed well—both in terms of results and cost.

Q10. We do not believe that the measures proposed will promote high quality service. Peer Reviewers
presently assess quality for Family and are concerned that the quality needed for Category 1 or 2 as needed
for preferred supplier cannot be achieved on the present pay proposals. To get such a category that Peer
reviewers look for

— Working proactively.

— Dealing with linked issues, making referrals to other agencies and developing working
relationships with other agencies.

— Meeting the needs of vulnerable clients, including those with mental health issues and learning
diYculties and those whose first language is not English.

— A willingness to take on clients who have multiple and complex problems.

— Undertaking work on an emergency basis where this is necessary.

We believe the above standard of work is not feasible on the rates being proposed. We think justice will
not be seen to be done and will not be done on those figures.

October 2006

Evidence submitted by Access to Justice Alliance (LAR 98)

The Access to Justice Alliance

The Alliance comprises a large number of organisations including not for profit agencies and private
practitioners who provide advice or support for members of the public with legal problems. It was formed
in November 2004 out of serious concern about the crisis facing civil legal aid. A list of our supporters is set
out at the end of this paper.

The Alliance seeks to protect civil legal aid services and to this end calls on the government to:

— Resource the whole legal aid scheme so that both civil and criminal work can operate within a
realistic budget. This means protecting the civil legal aid budget to stop it being used to cover rising
expenditure on criminal legal aid.

— Compensate the legal aid budget for the costs of new policies and initiatives.

— Co-ordinate spending by government departments and local authorities on independent legal and
advice services and oblige them to contribute appropriate funding.
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— Review and revise the eligibility criteria to ensure that people of limited means can access justice.

— Guarantee quality standards in publicly funded legal and advice services.

— Provide co-ordinated funding for strategic and educational legal services (including test cases),
social policy, law reform and other non-casework services.

We welcome this opportunity to give evidence to the Committee and its aim to consider the impact of the
Carter report on legal aid services. As our concern is for the impact on civil legal aid, and social welfare law
in particular, our comments are restricted to those issues.

Summary

We believe the proposals set out in the Carter report and the joint Department of Constitutional AVairs
(DCA) and Legal Services Commission (LSC) consultation paper Legal Aid: a sustainable future, carry
many risks for the future of civil legal aid provision. In particular, they will adversely impact on the supply
and quality of future legal aid services.

A number of current providers are likely to drop legal aid services as a result of the proposals, and it will
be diYcult for new providers to enter the market. This may lead to the expansion rather than reduction of
advice deserts, with a risk that for some clients and communities CLS Direct will be their only resource.

We also think that the proposals are likely to impact over time on the quality of legal aid services, as there
will be pressure to cut costs to maintain financial viability.

Is there a need to modernise the procurement of legal aid?

A wide variety of organisations provide legal advice and representation, not all of which are funded by
the Legal Services Commission (LSC), either wholly or in part. This includes solicitors in private practice,
and not for profit organisations. Some organisations are national. Some are local. Some have diverse
funding streams, for example from local authorities, central government departments, local communities,
trust funds and charities. Some depend on volunteer advisers. Often advice and community groups have
developed organically in response to local needs and we see this as one of the strengths of our advice sector.

It is not at all clear that the LSC’s proposals can—or should—replace this existing patchwork of funding
with a central strategy that brings all funders within its direction. Not all funders will want to lose control of
their money, or agree with the LSC’s priorities and targets. Local priorities and commitments may change,
sometimes at short notice. While we support the principle of consistent funding for adequate advice and
legal services throughout the country, we fear that the LSC’s proposals to achieve this through CLACs and
CLANs are too simplistic.

There is no need for change in order to control spending on civil legal aid, particularly so far as social
welfare law is concerned, where costs are currently under control. The proposals are put forward on the basis
of cost neutrality, so are apparently not designed to make savings in the overall budget for civil legal aid.

In terms of quality, it is also diYcult to see that changing the system of legal aid procurement will bring
benefits. It is more likely that it will adversely aVect quality of services through pressure to keep costs down.

Is the proposed timetable realistic?

All our supporters agree that the timetable is too ambitious. There have been many changes within legal
aid services since the Access to Justice Act 1999. Solicitors firms will now have to make decisions about
merging, expanding (or disbanding) departments or closing down as a result of the proposals. These have
financial implications that are complex and time-consuming to calculate. Some not for profit organisations
will face similar choices, which will be complicated if they have multiple funding streams. In addition to the
Carter report, the LSC is also establishing its preferred supplier scheme. In the longer term, the Legal
Services Act (when it comes) will inject further uncertainty into the market. As funding contracts are
proposed to last only for three years, many will wonder whether the investment they need to make will be
justified in view of all the uncertainty involved.

What benefits may be generated for defendants and others. What impacts or disadvantages might result?

Benefits

One of the benefits claimed by the LSC strategy is that clients will be able to receive advice on a wider range
of problems from one organisation (CLAC or CLAN) rather than being referred to a number of providers.
However, even within the CLAC structure clients may in fact need to attend at diVerent locations or see
diVerent advisers, depending on the nature of their problem. Although CLACs were intended, in part, to
deal with the problem of referral fatigue (the more people are referred on, the less likely they are to take up
the referral) it is by no means clear that they will be successful in this aim. In any event, it is not necessary
to change the legal aid procurement system simply to introduce a more eVective referral system.
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Disadvantages

The introduction of fixed or graduated fees, the unified contract for not for profit organisations, and
competitive tendering are all likely to cause a drop in the number of providers. This will increase the risk
that advice deserts will grow rather than diminish, with the consequent impact on clients. People may need
to travel further, wait longer for appointments, or lose a choice of representative. The principle that there
should be “equality of arms” between parties will be damaged, as fewer people may be able to find a lawyer
to represent them in proceedings.

Pressure on costs may lead to increased caseloads, and legal work pushed down to less experienced
lawyers or paralegals, which will impact on the quality of services. Young lawyers are already experiencing
diYculty in obtaining training contracts and there is widespread concern that if the proposals are
implemented, there will be less money and time available for trainees. This will in turn lead to a decline in
the numbers of newly qualified solicitors entering legal aid services, and further diminish access to justice.

The pressure on costs will also lead to organisations choosing to take on the easier cases (and clients)
because it is less economic to do complex cases. This could have the perverse eVect that the more complicated
and expensive cases or the most vulnerable or needy clients are left without representation, or referred to
CLS Direct, which will not be able to provide them with the level of service needed. It will also have a knock-
on eVect for courts, MPs’ surgeries, local councillors and other agencies as clients seek active assistance from
a diminishing pool of providers.

What will be the impact on diVerent communities?

There is no one “black and ethnic minority” community, but a wide variety of diVerent groups, with their
own cultural, ethnic or religious identities. Solicitors firms and local advice groups have grown in response
to their needs, and clients are more likely to trust a representative from their own community. These clients
are likely to lose a choice of representative as a consequence of the proposals, as the firms they turn to are,
on the whole, small, and may not win a contract.

In rural areas, it is likely that some providers will drop legal aid work (see below). This may leave CLS
Direct as the only source of assistance for clients, with all the consequent diYculties set out above. For not
for profit providers, if they lose current funding, they may be forced to close, and a community resource will
then be lost.

What will the impact of the recommendations be on legal aid providers?

For solicitors firms, there is a great deal of concern as to the proposed level of fixed fees, and many have
indicated that they will be significantly worse oV under the proposed new fees, whether fixed regionally or
nationally. Many are uncertain how to respond to the proposals, and have great diYculty working through
the financial calculations and variables to assess whether it will be worthwhile making changes to enable
them to continue to bid for contracts. There is a widespread view that the fixed fee regime will lead to cherry-
picking of cases and pressure to cut costs (and quality) to remain financially viable. The short notice (3
months) to terminate providers’ social welfare contracts, where a CLAC is established, will create many
diYculties for those not included in the CLAC.

Not for profit providers will be aVected by the introduction of the unified contract, fixed/graduated fees
and tendering for CLACs and CLANs. At the moment there is a well-established model of provision, where
clients may first turn to a generalist organisation outside the LSC remit (CABx, community groups, Age
Concern, Shelter for example) and subsequently be referred to a specialist solicitor. The LSC proposals do
not set out how national organisations such as Shelter, Age Concern or MIND will be aVected, and this
uncertainty makes it hard for them to plan for the future. With the introduction of fixed fees, some not for
profit organisations will have to cut the time currently spent on client advice for financial reasons. Yet they
often advise the most vulnerable clients with multiple problems and the culture of the organisation may be
aVected if their priority becomes cost rather than meeting client need.

In rural areas, there are at least two risks. The first is that providers will be forced out of legal aid by the
introduction of a minimum income requirement. The second is that already tight profit margins for solicitors
will be adversely aVected by the new fixed fee system, so that they give up legal aid work. There will be
winners and losers, whether a national or regional structure is adopted, and there must be a high risk that
the losers will drop out of the market. Again, it may not be practicable for firms in rural areas to merge, so
they could not make the eYciency savings this might bring.

For black and ethnic minority firms, as many are small, the impact on them is disproportionate. There
may be insuYcient mutual interest for such firms to merge—they may be competitors or have very diVerent
client bases. They could not therefore make the “eYciency” savings envisaged by the Carter report. And
even if they do merge, the gearing may be wrong—there may be too many partners and too few supporting
legal staV to make the firms economic.

The loss of providers from legal aid work is likely to be a permanent one, as they will lose their reputation,
skill base and capability to compete for future contracts.
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How will the proposals aVect firms of diVering size, structure and practitioner mix?

We think the impact on providers who currently have mixed practices (part private and part legal aid, or
a mix of criminal and civil legal aid work) will be substantial, and they will face complex calculations as to
the cost and benefits of continuing to provide legal aid services. Wherever providers decide to drop their
legal aid work is likely to impact on services for clients, which is our major concern.

Will the measures proposed promote the provision of high quality advice and support the eVective and eYcient
operation of the justice system?

We are not clear whether there is a commitment that savings made in the criminal legal aid budget will
in fact be transferred to spending on civil legal aid services. However, services provided through legal aid
are only one element of the justice system, and there are other areas where costs could be saved, delays
reduced or eYciency improved, which will be unaVected by these changes.

We are concerned that the proposals will make it economically unviable for some providers to continue
to provide legal aid and advice services. This may lead to further advice deserts. It may also mean that the
more vulnerable, diYcult or needy clients will not find specialist advice and representation and may slip
through the justice net or end up in court unrepresented, thereby increasing the pressure on the system
elsewhere.

Quality is also a concern. Pressure on costs will have an impact on quality of service in many ways, as set
out above.

Recommendations

— We recommend that a more realistic timetable be adopted. One option is to put it back one year
to enable more research to be carried out and consultation on alternative options. A second is to
delay the introduction of the proposals until the preferred supplier scheme is fully implemented.

— The impact of changes should be monitored and carefully evaluated, so that any damaging impact
on the quality of advice and the justice system can be redressed before it is too late.

— The legal aid budget as a whole should be properly resourced, and the civil legal aid fund protected
from any increase in criminal legal aid spending.

— Any fixed fee regime should provide adequate and fair remuneration that is suYciently flexible to
cater for complex and exceptional cases.

— There should be consistent quality standards and peer review should not be transferred to the
Law Society.

— The proposed fixed fee and graduated fee structure should be reconsidered to ensure that there is
suYcient provision for complex cases.

Access to Justice Alliance

Supporters include:
AdviceUK Discrimination Law Association
Advice Services Alliance Housing Justice
Age Concern England JUSTICE
Bail for Immigration Detainees UK (BID UK) Law Centres Federation
British Institute of Human Rights Legal Action Group
Child Poverty Action Group Legal Aid Practitioners Group
Citizens Advice Liberty
Citizenship Foundation One Parent Families

October 2006

Evidence submitted by HCL Hanne & Company (LAR 101)

The Firm

1. H C L Hanne & Company is a large traditional High Street practice based in Battersea and established
for over 100 years. We are the biggest Legal Aid provider in Wandsworth, South London. Our Legal Aid
clients are amongst the poorest and most vulnerable in England, but we also have Legal Aid clients whose
opponents are wealthy. Our Legal Aid lawyers are committed to Legal Aid and, without exception,
dedicated to their work. Our policy has always been to take on work based on the merits of the case and
not whether the client has the means to pay for the work.
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2. Over the years we have actively participated in every new initiative the Legal Services Commission have
introduced. We were one of the first firms to be granted a “franchise” in 1994. We have since been subject
to rigorous and time-consuming reviews each year together with quality audits. Two years ago we applied
for and were granted Preferred Supplier status as part of the Pilot scheme and endured all the checks and
inspections and Peer Reviews required to achieve this. We are therefore one of five firms in the greater
London area, and one of 26 firms in the country, to have achieved this status. At a recent meeting, Anne
Campbell, our liaison oYcer at the LSC commented that we were “head and shoulders in front of our
competitors”.

3. For many years now we have spent huge numbers of billable hours in taking measures to improve the
quality of our work and our working systems. It would be impossible to estimate how many hours each of
the partners and heads of department have spent over the course of the last 10 plus years on this process.
The LSC also have undoubtedly spent a huge amount of money ensuring that Legal Aid firms reach the
standards required of them, both in terms of systems and quality of work. The peer review system alone
must have cost and be continuing to cost a huge amount of money.

4. To summarise, we have jumped through each hoop and over every hurdle thrown at us in the last
decade by the LSC—this has involved huge amounts of time, money and eVort in dealing with increased
administration and improvements in eYciency. Our perception of the stage we had reached as the preferred
pilot reached its conclusion was that we had entered into a new and vastly improved relationship with the
LSC. We had extended powers to grant public funding, faster payments and a phone link throughout the
working day with someone who was happy and eager to resolve our problems on a daily basis. To this end
we developed a training plan for would be legal aid lawyers into which we have invested considerable
resources in terms of both time and money. We employ eight trainees at any one time.

5. Despite the fact that Legal Aid rates have not improved during that decade and profit margins are
extremely tight we felt that a career as a Legal Aid lawyer was still viable and sustainable.

6. It is with enormous sadness that we have to say that if the recommendations regarding fixed fees are
implemented that will no longer be the case. The reduction in fee income would mean we were conducting
Legal Aid work at a loss and we would be forced to cease this work with immediate eVect.

7. It is our view that implementation of the proposals for fixed fees especially in the area of family law
would have a positively discriminatory eVect. They would also potentially constitute breaches of both
Articles 6 and 8 of the Human Rights Act. It is likely that any firms still undertaking legally aided work
would cherry pick work as a result of the reduction in suppliers. The likely result would be that members
of ethnic minorities, those with language diYculties, the illiterate, disabled or mentally ill would not find
competent representation as their demands simply could not be met within the proposed standard rates.

8. Our firm is a mixed practice currently employing over 50 staV, 26 of whom are fee-earners. Of those
dealing with publicly funded work, there are 11 specialist family lawyers (seven dealing with divorce,
disputes between parents and financial disputes; five dealing with child care law and adoption), five criminal
law practitioners, two housing law specialists and two immigration lawyers. Many of our lawyers belong
to the relevant specialist Law Society Panels, or specialist panels of other bodies such as Resolution or are
accredited by the LSC itself. We also oVer services in employment, conveyancing and private client work
(thereby oVering clients the full range of High Street need). We have been oVering such services since the
inception of legal aid. Our founder was a pioneer in legal services and oVered pro bono advice before legal
aid was ever conceived. The partners in the firm have maintained their commitment and we are well known
in our respective fields. Of the eight partners, six are involved in publicly funded work, three of whom do
virtually nothing else.

9. The “reforms” would have a profound eVect on our business, as some 60% of our income comes from
publicly funded work. We have carefully analysed and compared our profit margins from legally aided work
under the current pay structure and under the proposed new regime. The likely result is that we will no longer
be able to oVer any publicly funded services. Our practice will reduce and there will be redundancies,
including at partnership level. Our firm will survive through privately funded work, but in a much reduced
form. We would no longer be instrumental in the training of legal aid lawyers.

10. The reports came out on 13 July, while many people and the courts were on vacation. The
consultation period is far too short. Given the hybrid system proposed there is far too little time before April
2007, for suppliers to make adjustments and decisions. There has been no consideration of the impact on
other stakeholders in the justice system.

11. We have been very disappointed by the consultation process. The report came out in the summer,
when even Legal Aid lawyers might be expected to have some leave, with a very short consultation process.
We have been given the impression that fixed fees are not negotiable and that we are not being listened to.

12. The timetable for the implementation of the scheme is April 2007. Whereas the Carter report has
made a detailed analysis in respect of criminal proceedings and this has been backed up by a number of
research projects, the same is not true of family proceedings, which are dealt with only in outline. There has
been no research into the likely impact of the proposals on children and families involved.



3611141022 Page Type [O] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 141

Quality

13. We entirely endorse the view that publicly funded work should be of a high standard. Ideally the
quality of work undertaken in a legal aid case should be no diVerent to the work that would be undertaken
in the same case were it for a privately paying client. If the work for the legal aid client falls significantly
below that standard the client is immediately disadvantaged, particularly if faced with an opponent who is
privately paying for their legal services. This is of course a human rights’ issue if the publicly funded client
does not have “equality of arms” with the privately funded client as Article 6 requires. In eVect, legally aided
clients will be oVered a second class service.

14. As a firm, we have already proved that we oVer a high quality service through peer reviews and having
been part of the preferred pilot scheme. We clearly accept high quality work is fundamental to the provision
of these services, particularly in the locality in which we operate, where often we face complex issues and
deal with the most vulnerable members of society, including those with mental health problems, disabilities,
language diYculties, learning diYculties, problems caused by alcohol and substance misuse and members
of ethnic minorities.

15. We accept that the Peer Review system is a reliable way of monitoring quality and legal competence.
One of our partners is a Peer Reviewer and has first hand knowledge of the operation of the system and
indeed the wide discrepancies of the quality of work oVered by individual solicitors. The issue is how we can
be expected to achieve work at the level of “competence plus” or “excellence”—the categories required to
attain preferred supplier status, at the “price” proposed. It is obvious from the analysis we have carried out
in each department of this firm that does legally aided work that this work is not sustainable.

16. The concern is, given the proposals are likely to result in a mass withdrawal of practices undertaking
legal aid work, whether there would be a “dumbing down” of the process to ensure suYcient suppliers.
Undoubtedly “quality” cannot be oVered at these rates. Accordingly, our view is no firm of “quality” will
be able to provide these services to be “peer reviewed”. Those who do oVer a service at the price suggested
are unlikely to work at an acceptable standard to be oVered preferred status, because no senior or
experienced lawyers will be involved.

Family Law

17. We have chosen to focus on this, because in our view it is the area which will the most profoundly
aVected nationally. It is also because it is the largest department in our firm. The scope of the scheme is
irrelevant if the same results in a mass withdrawal of firms prepared to undertake any publicly funded family
work at the level of fee proposed, regardless of uplift or exceptional case considerations.

18. As a practice we are open to change and as a general principle of course accept that there has to be
value for money when dealing with the public purse. However, we do not accept that such value should
compromise the level of services we oVer, or indeed that the LSC demand. We consider that we already
operate to maximum eYciency; our profit margin is exceptionally tight. We continue to have a high volume
of publicly funded cases, but even in the current climate we have to supplement such work with privately
funded work so that we can continue to assist those more vulnerable regardless of wealth, and to maintain
the viability of our practice.

19. We are inundated with work, suggesting there are insuYcient suppliers currently prepared to
undertake such work. The family department receives in excess of 10 new referrals a day and we turn away
around 75% of these because we simply do not have capacity to deal with them. It appears that a large
number of these clients currently never manage to find legal representation, which is reflected in the ever-
growing number of litigants in person appearing before the courts. These do of course have a corresponding
knock-on eVect on the court budget, as they take more time to prepare and deliver their cases, as any judge
will confirm. The impact of this will increase hugely, which the present proposals appear to ignore, coming
as they do under a diVerent budgetary heading.

20. Whereas we understand the concern at the growth in spending on Legal Aid and the desire for costs
control, we find it hard to understand the drive towards fixed fees as the solution. It appears to us that they
are particularly inappropriate in the field of family work and care proceedings. In the Carter proposals fixed
fees are a precursor to price competitive tendering and only really make sense in that context. The report
states: “Fixed pricing rewards eYciency and suppliers who can deliver increased volumes of work” (page 3
summary). Such a regime would, in our view be totally inappropriate in family proceedings.

21. It is said that administrative burdens will be reduced by a simplification of the system. Since the Legal
Aid Board became the Legal Services Commission, their costs have increased from £58 million to nearly
£100 million. The Carter report only expects his reforms to produce a reduction by 2010 to £70 million.
(page 7 summary). In 1997 most costs were assessed ex post facto on hourly rates. Despite various fixed fee
schemes these have produced an increase not a decrease in administrative costs.

22. From the point of view of suppliers over the same period, the constant changes and diVerent schemes
have produced a huge increase in administrative tasks. Many tasks have been devolved by the LSC to
suppliers, but with no remuneration therefore. It is expected that solicitors will continue to have to



3611141022 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 142 Constitutional Affairs Committee: Evidence

undertake these tasks as well as continue to keep records on an hourly basis of work done on cases so the
new regime will not reduce the administrative burdens for us. On the contrary, fixed fees may well increase
the costs in some instances. We want to be paid for the work we do, not overpaid for easy matters.

23. Access to justice should be available to all particularly the socially excluded and disadvantaged and
particularly children who are blameless. According to the LSC’s annual report in July 2006, the CLS made
a surplus of £443 million, while the CDS made a small loss. Why therefore do the costs have to be further
reduced? The overall annual budget for the whole of Legal Aid is less than the government’s annual spend
on Consultants.

24. Lord Carter stated he had been impressed by: “the deep dedication and integrity of the professionals
involved in legal aid work and their real commitment to the principles of legal aid.” Those of us involved
wish to be able to continue to oVer a service but cannot do so under the present proposals.

Public Law (Child Care Work)

25. We act for children, parents, other relatives, adopters, and foster carers. Between us we have decades
of experience on the Law Society Children Panel and one of us is also a Resolution accredited specialist.

26. An application for a care order to remove a child from his parents is one of the most Draconian steps
that can be taken, with far reaching consequences for parents, wider family and most importantly the child.
This is recognised by Legal Aid being granted automatically and being free for both parents and child.

27. The proceedings deal with multiple issues, often over the whole of people’s lives. There are also often
many parties. The seriousness of the outcome necessitates careful consideration and expert advice. The court
process can be lengthy and the proceedings are dynamic. Each case is peculiar to itself. No fixed or graduated
fee can adequately reflect this.

28. While in general the model proposes larger suppliers, the Carter Report itself recognises the multi
party nature of care proceedings and the need for separate representation and states that: “There are around
1,700 members of the children panel in England and Wales . . . A number of these are small suppliers. There
will be a need to ensure such suppliers can be maintained within the system.” (page 66) The present proposals
do not do this.

29. The Carter Report deals primarily with criminal work, as that was where the greatest costs’ increases
had been. Care Proceedings were included as there too costs had increased and the reasons were to be
investigated. In “A Fairer Deal for Legal Aid”, it is stated that the volume of Public Law cases had increased
by 37% but the costs by 77%.

30. The LSC have recently produced figures showing the average cost per case for each year from
1999–2000 to 2005–06. From this, the total average costs per case increased from £4,834 to £7,855—a
percentage increase of 62% over six years. (Percentage calculated as a proportion of the cost in 1999–2000)
However solicitors profit costs increased by 45%, disbursements by 107% and barristers’ fees by 100.33%.
Solicitors’ rates only marginally increased to take account of panel membership so the increase reflects more
work being done. There is nothing to show that such additional work was unnecessary. It should be
remembered that over this period inter alia the Human Rights Act and the Judicial Case Management
Protocol came into force, which certainly increased legal aspects needing consideration.

31. There is no proposal to modify the payment scheme for barristers, (barristers’ rates were increased
last year). We do not think it fair or appropriate that solicitors should have to have their costs reduced, when
clearly there are other drivers causing the increases.

32. For example, there is a new practise direction that, inter alia, position statements have to be prepared
by each party for every hearing, which comes into eVect on 2 October. This too will cause considerable extra
work and should be taken into account. In care proceedings, one driver of increased costs was the court
ordering expensive residential assessments to be paid/part paid by the parties’ legal aid. This has recently
been stopped. Time needs to be given for the savings to come through.

33. However, even if care cases issued in court are able to be completed within the 40 week target laid
down by the Protocol, this still is a long time. There may be work after the final order. As solicitors we cannot
control the timetable and are at the mercy of delays caused by local authorities or the unavailability of
Guardians or experts or court time.

34. It is not possible because it is time intensive to do a large volume of care work. By its very nature
we are dealing with the vulnerable and socially excluded. The clients may have psychiatric or psychological
problems, learning diYculties or language or cultural issues. They will be distressed by the proceedings.
Most solicitors can only properly handle between 12 and 15 cases at one time. To be able to carry on at all
under the proposed fixed fee regime, we calculate each fee earner would have to complete and be paid for
between 30 and 35 cases each year. Given that all solicitors practising in care work both evenings and
weekends now to provide a service, this is simply not humanly possible. If a continuing supply of enthusiastic
good quality legal aid lawyers is wanted, who are willing to work long hours for minimal rewards (at
maximum about half of what a GP will get) there must be a proper career structure and they must feel able
to do a good job.
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35. At present we are busy, but children’s representatives are allocated by the court on a strict rota basis.
Whether parents or other relatives come is dependent on reputation and referral. There is no arrangement
like the duty solicitor arrangement in criminal matters, which guarantees a flow of work.

36. To give an idea of the volumes of work for comparison, the LSC say that 22,500 care cases were billed
in 2004–05 out of a total of 180,033 final bills for certificated work. In 2005–06, 1.6 billion acts of legal
assistance were given in criminal matters.

37. It is not proposed at this stage to bring in fixed fees for other public law cases as “they represent
relatively small areas of both volume and value with large variables in individual case costs”. It is not
proposed to bring in fixed fees for other certificated work apart from family. This therefore will add to
complications and is not equitable. Fixed fees will not on their own bring cost control, and overall costs will
increase if more proceedings are brought, which is likely given the 38% increase in recent years. From
speaking to local authority representatives at least in London they are experiencing an upturn in work. The
only way then to achieve costs control would be to reduce what is paid per case still further. This would
further reduce the quality of service suppliers are able to give.

38. A “market based” system is simply not appropriate for such as those who will never be able to pay
for representation in care proceedings. Where does a market come into it when the only purchaser is the
government?

39. The “Legal Aid Impact Test” has now been accepted for all new legislation. The impact of all the
legislation brought in since 1997 should also be considered. eg over 3,000 new criminal oVences. In the care
field the Adoption and Children Act 2002, which came into eVect on 1 January will have a major influence
on care proceedings as placement applications at the same time as care proceedings are to be the norm where
the plan is adoption. There is considerable additional paperwork, yet no additional payment is proposed.

40. The DCA report into child care proceedings (May 2006) proposes earlier advice and intervention. We
agree that this could be useful. This too would mean additional costs. At present we do help parents in
relation, for example, to Child Protection Conferences. But we are hardly ever remunerated for the work
we actually do. So long, however, as the remuneration for court work is fair we can continue to do this.
There may be a place for fixed/graduated fees for low cost general areas such as covered currently under the
Legal Help Scheme. We see benefit in the level 2 pre proceedings work, for parents to have advice and a
better understanding of what is involved in care proceedings and the child protection process as
recommended in the DCA review. (paragraph A.24)

41. The proposed advocacy fees for solicitors are derisory and pay no account to the many years’
experience or to the undertaking by Panel solicitors to undertake work personally. This in turn will impact
on the client by reducing continuity. In care cases it is often reassuring for a parent to have the support of
her own solicitor in court. As solicitors will have to take on too much work to make ends meet there is a
danger that necessary work will not be done or delayed.

42. There are likely to be many more unrepresented clients, leading to court delays. Delay in determining
children’s futures can cause them harm and is inimical to the principals embodied in the Children Act.

43. We understand the government wishes to give priority to families suVering social exclusion. There
have also been recent concerns expressed as to the outcomes for children in care. We feel there is little
understanding of the role of solicitors in child care proceedings, which is far wider than dealing with narrow
legal issues.

44. The commencement of care proceedings is often a wake up call and last chance for parents. Their
solicitor has a vital role to play in helping them get over their inevitable initial anger with Social Services,
start accepting responsibility for their problems and motivating them to wish to change. When done
successfully, children can be rehabilitated or remain with their families. Where safe this is clearly a desirable
outcome and we can think of more than a few cases where this has been achieved. Apart from more
intangible benefits to society of better functioning families, there is also a considerable financial saving of
the child not remaining in care.

45. Solicitors acting for children also use their skills and experience to challenge and firm up care plans
to ensure the right carers, education and therapy are in place for a child once a care order is made. This is
an important task and a chance to ameliorate the poor outcomes recently reported. The Children Panel was
one of the first specialist panels and is a model which has been universally praised and followed. In recent
years because of the diYculties in legal aid practice the number of applicants has reduced. The membership
is getting older.

46. If, as a result of the proposals, solicitors either drop out or cannot give the same time and eVort to their
work, both these vulnerable clients and society will be the poorer with potentially far reaching consequences.

47. The proposals for graduated fees in care proceedings follow the Protocol but that is for guidance only
and each case is looked at on its merits. It is not appropriate as a basis for a fee structure. Particularly at
the outset of a case there are often several hearings and that is not reflected in the fees suggested.
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48. Children Panel solicitors undertake to conduct all hearings personally. This allows for continuity, a
detailed knowledge of the case and is eYcient and cost eVective. Under the suggested proposals, whereas
barristers continue to be paid under the graduated fee scheme, the solicitor, no matter how experienced and
no matter how many or how long the hearings are, is to be paid a derisory fee. This is quite frankly insulting.
In the past we would have been paid an uplift for appearing against counsel.

49. The solicitor for the child is particularly essential to the smooth running of the process. Lord Justice
Wall has referred to the partnership of solicitor and Guardian as an, “intellectually rigorous partnership”
and a lynch pin. The impact on the courts of losing experienced solicitor advocates will be considerable.

50. The escape threshold of four times the graduated fee is unworkable. On the assumption that the basic
fee would be approximately £4,500 this would mean the solicitor would have to do £18,000 worth of work
before being paid any extra. This would mean doing £13,499 for nothing or nearly 200 hours work at current
rates! No business can take that risk and to even suggest it is nonsense.

Private Law (Children and Financial Matters)

51. The proposed levels require urgent reconsideration.

52. Level 1—the proposed national rate is £113, the equivalent of just under two hours work under the
current funding. This firm, however, participates in the FAiNS pilot where a payment of £100.00 is made
for each new case where the fee earner is 2! years pqe and FAiNS trained. Our average costs for a FAiNS
fee earner is £200–250 per case. The proposed fees therefore represent a reduction in fees of over 50%.

53. Our understanding was that FAiNS was introduced as a positive means of improving the quality of
the advice to the new client, with a view to referring clients to other organisations and possibly resolving
issues at an early stage, by adopting an non-adversarial and holistic approach. Do we understand that this
whole approach, not to mention the money that must have been spent on the FAiNS project, has now been
abandoned in favour of cheap fast advice with no consideration of the wider issues for the vulnerable client?

54. Level 2—The proposal includes negotiation and all work up to the issue of proceedings. In a typical
non-urgent family case eg money cases, it is widely accepted that it is good practice to deal with issues on a
voluntary basis, for example exchange of financial aYdavits, questionnaires, statements of issue and
negotiation, leading it is hoped to a consent order. This work would not be possible on the proposed new
rates (eg for London £346), which would inevitably lead to applications to court being issued straight away
on virtually all cases. This would not only inflame situations for clients, but cause increased pressure and
yet more delays in our already overworked and undermanned courts. Again, it would also by its very nature
increase the court budget.

55. Level 3—this level presupposes that the supplier has already undertaken £333 worth of work on the
proposed national rate. The true fee oVered therefore from the beginning of level 3 is £750.00—to include
barristers’ fee! This MUST be misconceived. A “private” family law case—ancillary relief or s8 Children
Act applications—is complex litigation, involving substantial amounts of correspondence, meetings with
clients, drafting and generally at least two hearings. As we believe that whoever produced these figures had
no idea of what these cases consist of we attach at schedule 1 a description of work required even at the most
basic level in financial cases.

56. Our present understanding is that the proposed fixed fee under levels 2 and 3 is payable in respect of
ALL applications. For example a supplier who takes on a client who presents with a divorce, problems to
do with children, domestic violence and financial issues is entitled to just one fixed fee at whichever level the
case concludes. This “multiple certificate” scenario is not uncommon in the area in which we practise. Under
the current funding each part of the case is dealt with separately and possibly billed separately, although
only one certificate is issued. It is accepted best practice that issues aVecting children and financial issues
should be kept separate and separate letters written. It is obvious, we hope, that such cases could not possibly
be funded within the proposed fixed fees. Many multiple certificate cases would therefore fall into the
“exceptional case” category. The problem, however, is that it is impossible to predict at the outset which
cases these will be. Because of the very nature of the relationships involved, family cases are notoriously
unpredictable. The risk that the costs might not fall within the exceptional case category is unacceptably
high and not one we would be prepared to take.

57. The likely consequences, if anyone was prepared to take on the work, are either that the work done
by suppliers would be of poor quality with corners being cut OR unnecessary work would be undertaken
to ensure a case falls within the exceptional case category. This is unacceptable for the client, the supplier
and those funding the work.

58. Consideration should be given to retaining the current arrangement where all work is paid on an
hourly basis, which is subject to costs’ limitations imposed by the LSC, assessment by the court/LSC and
peer review. If a standard fee is implemented (and this fee MUST take into account any exceptional
circumstances in the same way as barristers can currently claim extra payments by way of SIPS), then there
should be a reversion to the hourly rate as soon as the costs in any case amount to twice the standard fee.
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59. Our family department regularly uses barristers in private law family cases, unlike our colleagues who
undertake care and adoption work. We have found that this often oVers a good option to clients. All of us
doing a high volume of Legal aid work carry heavy case loads, albeit of diVerent kinds. We have more cases
than our colleagues in public law. Spending significant periods of time out of the oYce reduces client contact
and leads to a build up of paper work that can be overpowering. This is particularly the case in financial work
where the emphasis is on paperwork and negotiation. Furthermore, those of us who have not developed the
advocacy skills required to conduct their own cases will still be reliant on specialised Counsel. Indeed many
cases we conduct have complex and diYcult issues (regardless of net worth) that make such instruction a
necessity.

60. Counsel specialise and there is no doubt that the counsel who are still prepared to work under
graduated fees both oVer tremendous value for money and enhance the quality of the work for the client.
There has, unsurprisingly, been a reduction in the quality of Counsel prepared to undertake such work for
the fees payable. This has had a considerable impact on our practice given that we often deal with high asset
cases and the “Big Fish” firms who instruct stellar counsel from the onset. However, to continue to instruct
counsel under the proposed fixed fee regime in private family work would be financial suicide.

61. We consider that the Family Bar continues to have a real role to play in Legal aid cases. The barristers
who undertake this work are as committed as we are and this has been proved by them continuing to
undertake this work after the introduction of graduated fees which substantially reduced their income. To
include barristers’ fees within the fixed fees is tantamount to removing their role in funded work altogether
as no supplier could aVord to instruct them. The only realistic alternative is to exclude their fees from the
amount paid to the solicitors.

62. One final thought. When we arrive at the financial dispute resolution appointment with our costs’
estimate for the case (since application issued) at £750, and our opponents acting for the privately funded
opponent produce theirs for say £10,000.00 (not uncommon in a financial case where a West End firm is
instructed), how will the quality of the work we have been able to accomplish diVer from that of our
opponent? How disadvantaged will our client therefore be? Our client is entitled to expect us to do
everything that their opponent’s solicitors have done. After all it is not their fault that we are paid a standard
fee. If we take on the case we still have to comply with the standards set by the Law Society. Quite rightly
clients will have complaints to make and negligence cases will follow. Another reason why, if these proposals
are implemented, we will have no option but to withdraw from legal aid work with immediate eVect.

Panel Membership

63. The proposal to remove the 15% uplift for panel members is incomprehensible. Senior practitioners
have worked hard to obtain accreditation or access to the specialised panels, involving exam fees, written
exams, years of experience and, in some cases, an oral examination. It is currently the only public and
objective way of ascertaining if a lawyer has suYcient expertise or experience to conduct complex or
specialised cases. There must be some incentive to continue this work over many years. The lawyer who does
not undertake legal aid work can expect to see their fees rise both with inflation and with their level of
experience. This is not the case with legal aid lawyers, who to date have only been able to increase their
hourly rate by applying to join a specialist panel. Should a legal aid lawyer expect to be paid the same rate
of pay after 20 years as their inexperienced newly qualified solicitor on their first day at work?

64. Another issue arises here. Specifically in relation to peer review—is the quality expected of a trainee
or newly qualified solicitor the same as the quality expected of a solicitor of say 10 years post qualification
experience? The answer is clearly “no,” but the issue of how this should be dealt with on peer review has
apparently not been addressed.

65. Surely it is only right that in complex cases where greater experience is required, the client should be
able to determine such experience. Our view is that this could be achieved in Legal Aid cases by a mixture
of membership specialist panels, by continuing to provide enhanced rates, and individual discretion based
on years of qualification and status (given that all suppliers would be preferred and would have been subject
to considerable scrutiny on quality and systems).

66. It is inevitable that if the proposed rates are implemented, cases will be dealt with by unqualified or
very junior staV. Complaints are likely to rise, as no doubt will negligence cases. We have been to many
meetings of practitioners and all express that they will not be able to operate under the present proposals.
Many if not all may just give up, feeling their expertise and views and many years of loyal service have been
dismissed as of no value.

Conclusion

67. We do not agree there is a need to modernise the present procurement system for family and care work

68. We do not believe fixed or graduated fees are appropriate to this type of work

69. We accept that there are budgetary constraints but feel that an integrated approach over the whole
family justice system would produce better savings and results.
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70. If the present scheme is adopted it is likely to result in the loss of many experienced professionals and
possibly a breakdown of the entire system.

71. We do not believe the system proposed will bring the desired savings in costs or in administration.

72. If the proposals are implemented we face a situation where our costs are to be reduced to such an
extent that we will no longer be able to do Legal Aid work.

1 October 2006

Schedule 1

In order to understand why the proposals are not viable it is essential that the proposers appreciate exactly
what is involved in conducting a case for which the fixed fee is proposed.

Financial Cases

The proposed National rate for ancillary relief matters up to and including FDR is £1,083 to include
counsel’s fee.

It is generally accepted that the graduated fees system will apply to Counsels fees and accordingly, where
Counsel is instructed for the FDA and FDR hearings (see 7.10 above), counsel’s fees would total approx
£400, inc VAT and discounting Sips payments.

In real terms the proposal eVectively means that the LSC expect us to conduct a financial case from the
first meeting with the client to FDR for approx £700 (if counsel is instructed).

Pre-issue

Clearly there is a significant amount of work pre-issue. The pre action protocol advocates dealing with
disclosure and negotiation where appropriate without issuing proceedings. It is highly relevant to point out
that the protocol would be ignored by legal aid lawyers were the standard fees proposed at level 2 to become
a reality as this quality of work would be impossible pre issue. Not a happy scenario for the client who has
no wish to litigate!

We have ignored costs incurred pre issue for purpose of this exercise but clearly if payment is received at
only one stage level then all of this work will likewise be included in the figure proposed and eVectively will
further impact on the profit margin of any particular case.

Post-issue

An ancillary relief case includes the issue of an application and the preparation of a complex and multi-
page document called a Form E (the Financial statement). A large number of relevant documentation has
to be attached to this. If the documentation is not available (as is often the case), reasonable steps need to
be taken to acquire it. This document is comprehensive and exacting and in a complex case will take many
hours to complete. The courts give solicitors at least six weeks to complete this document and accept that
it is relatively onerous task. Recent costs rules state that there may be financial penalties by way of costs
orders made if the document is improperly completed or lacks the relevant and required documentation.
The statement is the “Bible” of financial applications and it is essential that it is completed comprehensively
with full consideration of the issues involved.

Form E’s are exchanged simultaneously and there follows a process of scrutiny where the financial
information provided is assessed. This again often takes several hours.

Thereafter questionnaires, statements of issues and chronologies have to be drawn up and exchanged
prior to the first hearing. (the FDA).

Although generally half an hour is set aside for this hearing, it can take considerably longer.

On the sample of cases we have looked at over the period of the last financial year, not one Fe has
conducted a case to FDA for less than £1,000 in profit costs and counsel fees. The costs to this stage diVer
depending on the complexity of the case and the issues involved, but we confirm that on average, the sample
we have looked at show costs at this stage at between £1,100 to £1,800.

It is rare for cases to settle at FDA. After the first hearing, questionnaires have to be replied to, valuations
obtained, experts reports sometimes requested and there is usually a wealth of correspondence on a open
and privilege basis. Again several hours worth of work.

The next hearing is the FDR where all attempts are made to negotiate a settlement with the assistance of
the Judge. However, unless the assets have all been identified and the issues, to a large extent, resolved this
hearing will not be successful. Ancillary relief proceedings are front-loaded and the work done up to FDR
is similar to the work that would be required for a final hearing. Counsel is frequently instructed on both
sides. The law in relation to ancillary relief is complex and frequently changes. It is also not simply a matter
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of going through the motions. This is not the type of work that can be done by an unqualified member of
staV, a trainee solicitor or even a very junior solicitor. The Client has to be advised on merit, possible
outcomes and a risk assessment has to be undertaken at regular stages to ensure that the client and the Legal
Aid fund is protected. The issue of proportionality has to be taken into account throughout.

Our scrutiny of our costs for cases to FDR show profit costs at this stage to work out at between £3,100
to £4,000 (excluding Counsel). However, there are other cases where costs exceed this sum.

October 2006

Evidence submitted by Law Centres Federation (LAR 104)

Introduction

The Law Centres Federation (LCF) is the national body representing a network of community based Law
Centres specialising in social welfare law.

Law Centres are members of the not-for-profit (NfP) sector. They employ solicitors who are regulated by
the Law Society’s Solicitor Practice Rules. They employ lawyers and paralegal staV who are experts on the
areas of law they cover. Law Centres promote equality and specialise in challenging discrimination in all its
forms using casework, as well as awareness-raising of legal rights, and legal education to promote good
practice. They aim to improve the quality of life for the people living in their catchment areas and for people
nationally who share common problems (communities of interest).

There are 58 Law Centres in England, Wales and Northern Ireland with 63 outlets. In Scotland there is
a separate Scottish Association of Law Centres. Most Law Centres are based in urban areas, but the
catchment areas of Law Centres are expanding. For example, the Law Centre in Carlisle covers the whole
of Cumbria and provides a mobile legal service to outlying towns.

All Law Centres have been awarded the Specialist Level Quality Mark: 51 hold not-for-profit contracts
with the Legal Services Commission and seven have private practice contracts. Their other main source of
funding is from local authorities and charities. Funding from local councils remains precarious and has led
to the closure of some Law Centres, for example Humberside in 2005. The number of Law Centres has
fluctuated at around 60 for the last 20 years.

Since they began in the late 1960s, Law Centres have revolutionised civil non-family legal aid, developing
and testing new areas of law. They initiated new ways of providing legal services, reaching out to local
communities and demystifying the law and its processes. Law Centres take a strategic approach to providing
services, combining expert advice and representation, (including representation at tribunals), with working
with community groups to help empower local people to bring about lasting change.

The number of Law Centres declined during the 1980s but we have seen some growth since the launch of
the Community Legal Service. We welcome the opportunity to submit evidence to the Committee. However,
we fear that the proposals further threaten the viability of Law Centre services, and could lead to many more
areas where there is no access to face-to-face specialist legal services.

1. Is there a need to modernise the procurement of legal aid?

1.1 The LCF questions whether it is appropriate to adopt the market-based approach to publicly funded
legal services. For example, in guidance produced by the Treasury’s OYce of Government Commerce,38 the
benefits of procurement are balanced against potential drawbacks. The issues highlighted cover the need for
highly-skilled procurers and contract managers; the possible distortion of the market, and missing out on
innovation. The paper observes, “Centrally managed and large contracts may not be responsive to local
needs”, “Large and complex contracts can often entail a lengthy and costly procurement process.” “It is
possible for the total cost of a consolidated procurement to exceed those that would have been incurred if
parts of the total requirement had been procured separately.”, “In most markets there is a point at which
it is no longer possible to exploit further economies of scale” and finally with regard to specifications,
“Unless the critical requirements of all members are met better overall value for money in whole life terms
may be achieved by contracting separately.”

1.2 In addition, in the European Union there is a debate about distinguishing between “general interest”
public services and services of “general economic interest”. There is a concern that “subjecting public
services to public procurement rules will lead to a race to the bottom with private providers seeking to cut
costs, rather than invest in quality”.39 In a paper published in May 200640 the European Socialists Group
reported on the importance of public services. “High quality public service—open and transparent, with

38 Aggregation—Is bigger always better? OYce of Government Commerce at the Treasury.
39 Press Release from EuroActiv 12 September 2006 “Parliament demands clarity on public services”.
40 Call for European Legal Framework for Public Services. Political groups within the Parliament’s Economic AVairs

Committee reached an agreement on the report on 12 September 2006.
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equal access for all—are essential elements in the European model of society. Market forces alone cannot
ensure the public services we need.” A report is expected in November from the EU commission on general
interest services.

In the Government’s National Action Plan41 access to justice is listed along side access to education and
health as part of the UK’s anti-poverty strategy. We believe that legal services are “services of public
interest” because they are services where there is a wider public interest in their availability, quality and
accessibility.

1.3 Similar reservations were expressed by the Legal Aid Board in 199542 who said that although they
welcomed the Lord Chancellor’s commitment to ensuring access to quality, value for money legal services,
they recognised the tensions between them. “We believe that introducing competitive price tendering across
the board without proper exploration of the likely eVects could put at risk the delivery of legal aided services
to the required level of quality.” The Board pointed out the “Patterns of provision, types of providers and
areas of need vary considerably and it is unrealistic to assume that all other variables could be held constant
so the sole determining factor would be price. We do not think that we could achieve the strategic objectives
for the legal aid scheme if this was the case.”

1.4 In an article in the Law Society Gazette43, Lord Carter spoke about the need for lawyers to be more
eYcient and “be a little more in the 20th century”. There are considerations to take into account when
looking at “eYciency”—does it only relate to the running of an individual case or is it also about looking
for the root causes of problems and looking strategically at the best way of solving those problems not only
for individuals and their families, but for others in a similar position ? This surely is also an “eYcient” way of
tackling problems—because practitioners look to long-term solutions—solutions that will save the taxpayer
money. This is the point made by the Advice Services Alliance—that the cart has been put before the horse—
the government needs to know what it wishes to buy before it can impose blanket payment regimes.

1.5 Lawyers providing services in social welfare law contribute to meeting other key objectives, such as
tackling social exclusion and promoting community cohesion.44

2. Is the timetable for implementation suggested in Lord Carter’s Report realistic?

2.1 The timetable for Law Centres is not realistic. The proposal to introduce Unified Contracts, Peer
Review and Preferred Suppliers as well as standard fees in April 2007 seems at odds with Lord Carter’s
statement that he wants to have a managed transition. These proposals together with the piloting of
Community Legal Advice Centres and Networks during this period add to the diYculties being faced. For
example, the three areas chosen for CLACs are ones where there are already Law Centres—Leicester,
Gateshead and recently Derby. This has in itself created excessive work during the Summer to bid for the
contracts, which they have been obliged to do in order to carry on providing services.

2.2 Lord Carter has suggested that providers should approach banks and other professional services to
help adapt to the new procurement arrangements. Law Centres and others in the not-for-profit sector will
find it hard to get this support. Ironically, the one factor that banks are most likely to be interested in is
future financial security. Without private paying clients, the sector has no similar security nor are there
opportunities to make the investments that are necessary. The future lies in the hope of retaining and
perhaps increasing the number of contracts they have from the Commission. In particular, this will make
it very diYcult for Law Centres to buy the necessary technology required by the Commission to monitor
cases. A grant programme for private practice was recommended to help them restructure as well as a match
funded grant programme to help with information technology. As this is to be administered by the Law
Society, it is not clear whether the not-for-profit sector will have access to this fund. If not, this will not
provide the level playing field needed if there is to be a tendering process in 2009.

2.3 Law Centres with not-for-profit contracts have not had the same experience as private practice
solicitors in managing standard fees. Solicitors firms have been operating tailored fixed fees: the not-for-
profit sector in general have not. There must be equality between the sectors again if the tendering is to be
introduced.

2.4 It is also doubtful whether the Commission will be ready to implement all the changes according to
the timetable proposed. If all the changes are to be introduced they need to be phased in more slowly and
evaluated at each stage.

2.5 The change in payment methods should be deferred until peer review and the preferred supplier
scheme is bedded in. Further research on the determinants of case costs in areas of social welfare law should
be carried out with perhaps the adoption of tailored fixed fees in the first instance to help identify diVerent
types of cases. Law Centres, for example, provide a specialist legal service taking referrals from other

41 UK national Action Plan on Social Exclusion 2003–05 p 42. The plan outlines the most important issues for the UK in the
fight against poverty and social exclusion.

42 Now the “Legal Services Commission”. View expressed in it’s response to the Conservative Government’s consultation paper,
“Legal Aid—Targeting Need”. November 1995.

43 Law Society Gazette article “Eye of the Storm” 7 September p 24.
44 Advice services have a role in helping to reduce the likelihood of criminal activities as well as improving the health of citizens.
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agencies, where the case is complex and requires expert intervention. Their case mix diVers considerably
from many other suppliers, particularly from front-line generalist providers and they will naturally have
longer average case times.

3. Are there any benefits to be generated for defendants and others by adopting these proposals?

3.1 As the proposals stand, it is diYcult to see how they will benefit ordinary people who seek legal advice
in social welfare law cases, and in particular how they will be of benefit to those who experience harassment
and discrimination. We cannot comment on criminal legal aid, but the rushed plans to implement changes
in the delivery of civil legal aid work appear to be ill thought out and could be detrimental, as illustrated in
the evidence submitted by the Advice Services Alliance.

What impacts/disadvantages could result from implementation?

3.2 The current gaps in provision are likely to increase. The LCF has conducted a survey45 which show
that from 10 returns:

— Nine out of 10 Law Centres are turning clients away.

— Nine out of 10 are turning eligible clients away.

— All Law Centres believe that Lord Carter’s proposals will lead to further gaps in supply.

3.3 The proposals will potentially reduce access to specialist legal services. This is because:

(a) There are disincentives to take on more complex cases or cases for the most vulnerable people.

(b) Specialist skills will be undermined by the pressure to conduct straightforward cases.

(c) Loss of expertise will be long-term. It will discourage new lawyers from choosing civil legal aid
work as a career option.

(d) Strategic work to find long term solutions to problems will be lost.

The proposals could seriously jeopardise the progress that has been made by Law Centres during the past
forty years in terms of their innovative and strategic approach to service provision and their accountability
to the people they serve.

3.4 The proposals are likely to have a detrimental eVect on quality. Law Centres only spend the time that
is needed to achieve a positive outcome for their clients. The new funding regime will make it more diYcult
for them to accept referrals of complex cases. They will be forced to take on simpler cases and those with
less expertise will stop referring and struggle to advise clients themselves. This will have a negative eVect
on quality.

3.5 Research published in 200146 should be referred to as it made a number of significant findings and
recommendations, including:

(a) It takes time to get good results, and solicitors and advisers need a regime which allows for this.

(b) Pricing of contracts needs to consider complicating factors such as appeal court/tribunal hearings,
client disabilities, risks to the client. “If such factors are not monitored and properly factored into
the commissioning costing structure then contractees will eVectively be incentivised to target their
work on cases that are less costly to themselves and will damage access to particular cases as a
result.”47

“Solicitors had a higher percentage of matters where there were no complicating factors (67%)
compared to NfPs (52%). NfPs were more likely to see clients who had a disability, medical, health
or psychological problems. They were also twice as likely to have cases that were complicated by
first instance court or tribunal proceedings than solicitors.”48

To illustrate this, a typical Law Centre reported in September 2006:

“A high number of our clients do not speak English well enough to attend without an
interpreter. We also have a high percentage of clients with learning disabilities, mental health
problems or drug or alcohol dependency. Some of these attend with support workers but
some come in on their own in a very distressed or agitated state and we have to calm them
down before starting to deal with the current issue”

45 Copy of the survey attached. The study was conducted by LCF in September 2006. Ten of the 58 Law Centres responded in
time to be included in the survey.

46 Quality and Cost Final Report on the Contracting of Civil, Non-Family Advice and Assistance Pilot. The research was
commissioned by the Legal Services Commission and carried out by Richard Moorhead, Prof Avrom Sherr and Lisa
Webley 2001.

47 Ibid page 97 Summary and Conclusions of Profiles of Contract Times. Section 4.70 concludes that time is driven by a complex
set of factors and is not susceptible to a single paradigmatic description. This renders competitive tendering for contracts
unsafe since it would be diYcult to ensure that all appropriate drivers were taken into account.

48 Ibid page 74 Section 3.173.
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(c) The funding of representation49 under contract should be revisited in the light of positive outcomes
that can be achieved.

3.6 The proposal to discontinue Level One work is a retrograde step. The ability to provide expert early
one-oV advice is essential to providing a comprehensive service. This work could be said to provide a “triage
service”, a concept used in dealing with medical issues and more recently by the Law Commission50 to
describe diagnosing problems and determining priorities as well as “signposting, oversight and intelligence
gathering”.

3.7 Level One work is about one-oV pieces of advice, often provided by phone. The suggestion is that
the advice given under these circumstances will have to be interpreted as a new matter start. This increases
bureaucracy. Those clients who would have advice over the phone will now have to visit the Law Centre.
This will reduce access to services for, say, many elderly or disabled clients. It will also reduce the availability
of employment advice for those with complaints about unfair practices in the workplace.

3.8 In order to unify contracts, the ability to carry out Level One work could be extended to the
private sector.

4. What impact will the proposals have on diVerent communities (such as Black, Minority Ethnic and rural
communities)?

The proposals are likely to have detrimental eVect on those experiencing exclusion.

4.1 From the findings of the research51 mentioned above, the NfP sector has a higher percentage of
vulnerable clients. In a report by the DCA52 they recognise that, “vulnerable people need a greater level of
help, and good telephone or face-to-face advice is vitally important. These people are often unable to engage
eVectively with, and do not trust, the person or organisation with which they have a dispute. Instead they
are more likely to trust and be willing to work with independent advice services.”

The reduction in the number of suppliers and the lack of specialist advice will disproportionately aVect
vulnerable clients.

4.2 The LSC are committed to protecting people’s rights.53 Many vulnerable people experience
discrimination, especially in the workplace. This is an area of law where Law Centres have developed their
expertise and take up important cases that bring about lasting change. A Law Centre with a private practice
contract comments:

“At the Law Centre we’ve been operating under the fixed fee system for the past year and we have
to keep a check on the kinds of cases we’re taking on. For example, too many time-intensive
employment discrimination cases in one financial year could have major financial consequences.
So what do we do—send people away? We’re trying to protect against our services becoming
distorted by the fixed fee scheme but it’s a struggle and we have seen an impact. It’s diYcult to
imagine private practice operating the same concerns or protections. It is only natural that in
carrying out a business, they will opt for the easiest and most straightforward source of profit—
although there may be some exceptions to that general position, I can’t imagine they’ll be many.
Particularly given that any profit to be made has otherwise got to come from ‘eYciency saving’,
we predict a significant impact on the most vulnerable.”

4.3 Law Centres believe that casework services should be combined with strategic work in the
community. Working with groups and providing legal education is equally important and enables Law
Centres to reach the most vulnerable and socially excluded people in society. Many vulnerable clients do
not recognise that they have a legal problem and need to be encouraged to seek advice. The capacity to do
this work has already been damaged by casework targets. The new proposals will erode these services even
more as they provide disincentives to Law Centres. This is because the clients that Law Centres seek to reach
are those that are likely to have the most complex and multi-faceted problems. To apply market forces to
outreach work that targets disadvantaged people is not appropriate. Whilst outcomes in terms of monetary
benefit may be small, the subsequent advantage of resolving what may be a small matter could be large, in
terms of cascading problems and later calls upon the public purse for support.

4.4 Law Centres are ideally placed to provide the range of specialist legal services needed on
discrimination and human rights when the new Commission for Equality and Human Rights is established
next year. For example, LCF SORBAEE Project (Sexual Orientation, Religion and Belief and Age Equality
in Employment) has provided training and support for Law Centres including resources for Law Centres

49 This refers to representation before tribunals where it was been proved that representation improves the chances of success.
See Hazel Genn “Representation at Tribunals” 1989. Also see “Tribunals for Diverse Users” Hazel Genn and others. DCA
Research Series 1/06 January 2006. This paper confirms that in some cases representation may be crucial to substantive
fairness.

50 Law Commission Issues Paper “Housing: Proportionate dispute Resolution”. July 2006. p 43.
51 Quality and Cost 2001.
52 Getting earlier, better advice to vulnerable people published in March 2006
53 LSC’s Corporate Plan 2005–06 to 2007–08. “Legal aid provided for the purpose of protecting people’s rights is fundamental

to the Government’s compliance to the European convention on Human Rights, particularly the right to a fair trial.”



3611141024 Page Type [O] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 151

to run legal education and community awareness projects around SORB (Sexual Orientation, Religion and
Belief) and Age in their local areas. Law Centres want to be there to make sure everyone knows about their
new rights and have the means to protect those rights if need be.

4.5 The LCF is concerned about the impact of any proposals to standardise the fees for disbursements.
These could have a discriminatory eVect on people whose first language is not English and against those
with disabilities, such as the availability of appropriate sign language facilities.

The inclusion of interpreting and translation fees within the graduated fee scheme for work carried out
under contract in asylum cases does not take into account the wide range of languages used in some of our
communities, especially in poorer areas and where there are new migrant populations.54 This could lead to
organisations favouring English speaking clients and cutting corners, perhaps by skimping on statement
read-back time or by using the interpreter only for statement taking and not for advice giving, etc Others
may rely on the client’s friends or family to interpret which can mitigate against the disclosure of personal
issues. Outside of London, interpreters of most languages are less available and are therefore more
expensive, as are those who can oVer interpretation services in relatively rare languages. This may be seen
as unfair because no similar proposal exists for any other client group.

4.6 The proposal to eventually withdraw the ability to do work under “tolerances” maybe a retrograde
step. A regional report from the LSC55 commented,” Due to the partly rural make up of our region, it is fair
to say that tolerances play an important role in establishing access to justice for a large number of clients.”
In Law Centres, a considerable amount of discrimination work is carried out under tolerences, where it falls
outside of the contract area. It is to be noted that there is no specific category of law for discrimination work.

4.7 Part of the strategic approach taken by Law Centres is to find solutions that will be of benefit to many
people. This can involve work with local authorities about the diYculties people face when trying to access
public services. Many Law Centres work with their local councils on policy issues that help promote equality
and overcome any practices that could be discriminatory. The new proposals could damage the work done
to improve local public services.

5. What impact will all or any of the recommendations have on legal aid providers?

5.1 Independent research carried out by LEGC for the Law Society56 found that more than 800 legal aid
firms could be forced out of business if the proposals are carried out. The Law Society’s own survey found
that out of 400 civil legal aid practitioners, 95% said that the introduction of fixed fees would mean the work
would no longer be viable, while nine out of 10 said the new pay rates would make it unlikely they would
be able to continue civil legal aid work. The 7.2% decrease in the number of solicitors with general civil
contracts over the last two years has already placed a strain on Law Centre services.57

5.2 The proposed fixed fees (except perhaps for housing) will be devastating. A Law Centre says:

“Under the proposed contracting arrangements we would be reduced not to cherry-picking the
easier cases, but, what is worse, dealing with all cases whether simple or not in a routinised way,
aiming to conclude it at the lowest and earliest level compatible with having provided some kind
of service. For example, advising a client with disabilities that it would be diYcult to challenge a
suitable oVer of accommodation, rather than actually challenging it; telling a client how to put in
their own appeal or review where doing it ourselves would have a far better chance of success. Not
so much cherry-picking the easier cases, but, in one way or another, limiting the service provided
in the diYcult cases.”

This will not provide real access to justice. There will be fewer opportunities to call providers of public
services to account. Without eVective formal legal challenges such as statutory request for reviews and
appeals, the institution is under no pressure to change, and cannot be challenged by judicial review as
alternative remedies would not have been properly exhausted.

5.3 The LCF is very concerned about the impact on immigration and asylum and asylum advice.
Problems in these areas give rise to and exacerbate other legal problems and are an essential component of
common problem clusters.58 The proposal to have national and regional suppliers mirrors the Home OYce
business plan for new asylum-seekers, however, new asylum seekers are a very small proportion of those
requiring immigration and asylum advice. The plans seem to ignore the complex needs of the vast majority
of immigration and asylum clients and will jeopardise the concept of providing a holistic service.

54 In “Legal Aid: A Sustainable Future”, the LSC suggest in 8.41 that providers should take the lead in securing good value
services and to reward providers who employ bilingual or multi-lingual caseworks and/or have in house language services.”
July 2006.

55 Regional Contracting Strategy for the North East 2005.
56 Survey conducted on behalf of the Law Society and published on 26 September 2006. “Legal Aid Reforms” Proposed by the

Carter Report—Analysis and Commentary by Peter Grindley.
57 Law Society Press Release 26 September 2006.
58 Clusters of problems were first identified in Paths to Justice by Hazel Genn in 1999. Causes of Action: Civil Law and Social

Justice published by the Legal Services Research Centre in 2004. p 40. The third cluster they identified was immigration, mental
health and welfare benefits. 39% of immigration problems were reported in combination with a welfare rights problem.



3611141024 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 152 Constitutional Affairs Committee: Evidence

5.4 The DCA’s Department Report for 2005–06 sites “Rights” as one of their three key functions. In the
chapter, “Protecting Individual Rights” it states that the DCA remain focused on protecting the vulnerable
and socially excluded. Asylum seekers and those seeking asylum support are some of the most vulnerable
and excluded members of society and should be considered along with the other priority groups referred to
in the report.

5.5 It is diYcult to know what types of contracts will be available to Law Centres59. A very wide variety
of cases are undertaken at the moment and there are very few small cases (especially in asylum). A high
number of clients are from the BME communities60 and a reduction in access to the full range of immigration
advice services could be discriminatory. The graduated fees being oVered are too low and many suppliers
of immigration advice and representation—in both the private and NfP sectors are considering whether they
can continue this work.

6. How will the proposals aVect firms·Law Centres of diVerent size, structure and practitioner mix?

6.1 The intended pace of change makes it diYcult to foresee the future. As specialist providers, there is the
danger, as outlined above, that skills will be undermined by being forced to undertake the routine casework
previously carried out by generalists.

6.2 The introduction of Community Legal Advice Centres places a strain on local agencies. The
government aims on the one hand to create “one stop shops”, however, the process of competitive tendering
can drive a wedge between providers. This can lead to even fewer referrals as each will want to maximise
their potential as the main supplier—the CLAC. The process of merging with other agencies is complex, as
illustrated by NCVO’s61 and Charity Commissioner’s guidance. The issue of how for profit and not for profit
organisations could merge or form consortiums is still subject to Law Society regulations.62 Sub contracting
will bring additional dilemmas such as issues of identity, accountability and management. There is a concern
that all of these changes will detract from the key objective of providing services to clients.

6.3 The LCF has welcomed Lord Carter’s recommendation that the LSC should carefully evaluate the
impact of the transition. The introduction of CLACs will have a devastating impact on organisations in the
area that are unsuccessful and will as a result, have their contracts with the LSC terminated. Combined with
the inability to apply for new contracts this year to meet new needs, there is considerable anxiety throughout
the sector. All of the proposed changes hamper the planning of future service provision.63 The uncertainty
about future funding could have a knock on eVect with local authority funders, charities and other funders
that will look for stability and sustainability in those they support.

7. Will the measures proposed promote the provision of high quality advice and support the eVective and
eYcient operation of the Justice System?

7.1 If the measures produce a national network of suppliers who have the skills and experience to provide
the full range of legal services to all those who have been treated unfairly and who are disadvantaged, the
measures will prove to be a success. However, we have some serious reservations which we have outlined
above.

7.2 The system must be independent of vested interests and be flexible enough to cope with new
challenges. The use of telephone advice cannot be relied upon to fill gaps in provision. The option of face-
to-face advice must be available especially for the most vulnerable and socially excluded. Changes in
legislation will always have a big impact on the demand for services. It will be interesting in the coming
months to see how the system copes with possible high influx on enquiries and cases on age discrimination.
It is one thing to create and advertise new rights, but another to provide the legal and advice services needed
to respond eVectively to new demands.

The LCF hopes that the measures will allow for an expansion of Law Centres and that they will be able
to continue with their specialist casework services and their work to empower and help educate local
communities.

7.3 Overall, the LCF believes that the proposed changes, rushed through, have enormous potential to
create a worse system for provision of social welfare law than that which currently exists and has some
potential to destroy meaningful access to justice altogether for the most vulnerable people. We urge extreme
caution and a far more prudent approach than is currently proposed.

59 This makes future planning very diYcult and may be contrary to Compact agreed by the Treasury, “Improving Financial
Relationships with the Third Sector: Guidance to Funders and Purchasers.” May 2006 p 22. Law Centres and others in the
NfP sector will not all be granted three year contracts on 1 April 2007. Some will be subject to the establishment of CLACs
and other to the centralisation of immigration and asylum contracts.

60 LSC Equalities Annual Report 2002–03 Table on page 6 showed that 91% of BME clients were helped in Immigration—
Asylum cases and 91.5 in Immigration—Non-Asylum.

61 CVO’s Collaborative Working Unit has published guidance on mergers. www.ncvo-vol.org.uk/collaborativeworkingunit
62 Lord Carter’s Legal Aid: A market approach to reform. Chapter 3, p 63 point 95. With reference to the single legal entity “this

could involve a number of private practitioners and the not for profit sector, but this will be subject to the pace of legal services
reform and the necessary changes in regulations by the Law Society.”

63 This instability of funding could also be subject to Compact as mentioned previously.
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Recommendations

1. Publicly funded legal services should not be considered suitable for the operation of market forces.
Legal services, targeting the vulnerable and socially excluded are a public service with a much wider
public interest.

2. Any changes should be phased in more slowly and evaluated at each stage. The introduction of
standard fees should be deferred until the Preferred Supplier scheme is established.

3. The NfP sector should be given financial assistance to adapt to the new proposals and to purchase the
required software.

4. Research and analysis should be carried out into the types of cases undertaken in social welfare law;
the types of clients helped; the case mix of diVerent providers and the factors that are linked to diVerent case
lengths. We support the recommendation made by ASA that this should be a joint exercise between the LSC
and representative bodies, including the LCF, whose members carry out complex casework and focus on
discrimination issues.

5. Legal aid for representation at Employment Tribunals should be considered. This could be limited to
complex cases; cases where there are discriminatory issues and to cases where the client is unable to represent
themselves. There is an expectation that employees will be challenging their employers on age discrimination
in the coming year. This could lead to the new rights being illusionary without access to experts to test the
law and represent their interests.

6. Alternatives to the existing proposals should be considered. ASA has listed these as: tailored fixed fees,
high fee levels; more categories of fees; graduated fees and special provision for niche organisations.

7. The proposals to remove level one work and ultimately to discontinue work under tolerance should
be reconsidered.

8. The plans to centralise the provision of both immigration and asylum suppliers should be reconsidered.

9. The LCF supports ASA’s final recommendation that further research and debate needs to takes place
before any changes are made to the allocation of funding for social welfare law between the regions.

October 2006

Evidence submitted by Ole Hansen & Partners (LAR 105)

1. Introduction

1.1 We are a practice in Kennington, North Lambeth, with LSC contracts in housing, welfare benefits
and community care. We also bring professional negligence claims—many of them legally aided—against
solicitors. We started in July 1995 and now consist of two partners, six assistant solicitors, a receptionist,
an IT manager and a bookkeeper. We have native speakers in Spanish, Portuguese, French, Italian, Russian
and Danish. We oVer a full bi-lingual service in Spanish, Portuguese and French.

1.2 We have always limited our services to those for which we have particular expertise. We work in legal
aid because of our commitment to social justice. We represent tenants, the homeless, the disabled, migrants,
victims of negligence and welfare benefits claimants. We are therefore also committed to working in the
publicly funded system and some 90% of our gross annual fee income of £600,000 comes from the LSC.

1.3 The practice has been fully computerised from the start. Caseworkers have networked computers
with a case management/document production system and internet access, including to legal research
databases. All caseworkers, including partners undertake their own typing.

1.4 Many of us have previously worked in law centres. Ole Hansen, the main author of these submissions,
been started in legal aid practice in 1971, has been co-director and director of the Legal Action Group and
worked in a law centre and as a law lecturer. He has also written extensively on legal aid and legal services.
Maria Mercedes Palomares, the other partner, qualified as a social worker and worked in advice and law
centres for 13 years before qualifying as a solicitor and being involved in setting up this practice.

2. Your Inquiry

2.1 You have stated that you are particularly concerned with the Carter report’s impact on criminal
defence services. That is understandable but we hope you will also find time to consider the impact on civil
legal services—particularly social welfare law services.

2.2 We shall restrict our submissions to two areas: standard fees and the proposals, which Lord Carter
took from the LSC, for Community Legal Advice Centres as the form in which social welfare law services
should be provided.
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3. Standard Fees

3.1 You will no doubt receive much evidence about standard fees in respect of all areas of work. We share
the fears expressed by many. Lord Carter’s remark at paragraph 87 of Chapter 3 that “A move towards
standard fees should give greater responsibility to supplies as they would be required to organise their work
within the fixed fee” could simply be a euphemism for reducing the quality of work.

3.2 No research appears to have been done into the relationship between the levels of tailored fixed fees
and quality of work as found on peer review. Along with a very small number of firms our peer review rating
is “excellent”. Our TFFs are considerably higher than the national or London rates. Anecdotal evidence
suggests that other firms providing a good quality of service also have higher TFFs. However, LSC statistics
show that most firms are of “threshold competence” or worse. Clearly that aVects the national rates of fixed
fees. Imposing national or regional rates is likely to run counter to LSC plans, which we support, to
improve quality.

3.3 The existing TFFs do not cover the cost of the service we are providing. We only survive because we
can recover party costs at market rates in the cases we win. Therefore reducing the fixed fees will make it
diYcult for us to continue. We are not interested in working within a service where we cannot maintain
proper professional standards. We pulled out of immigration work after we found that a quality service was
impossible under the funding arrangements introduced in 2004. If necessary we would have to consider
doing the same in other areas of work if they are not properly funded.

4. Community Legal Advice Centres

4.1 It is clear from the Carter report that the inquiry spent much less time and resources considering the
provision of civil legal services than were devoted to criminal legal services. As a result the report appears
to endorse plans by the LSC for the wholesale re-shaping of social welfare law services which are not
supported by any research and have not been the subject of any consultation.

4.2 We attach an article by Ole Hansen published in the August edition of Legal Action which sets out
the flawed basis for the LSC’s plans to set up Community Legal Advice Centres. The LSC has not challenged
anything said in that article.

4.3 The danger of the CLAC proposals is that resources will be wasted in creating new forms of
organisation which will not improve but rather damage existing provision.

4.4 Furthermore:

4.4.1 The manner in which the LSC has misrepresentation research in order to justify its proposals
has exacerbated the problem of “mistrust and suspicion” identified by Lord Carter at paragraph
44 of the Executive Summary of his report;

4.4.2 The possibility that the LSC will terminate contracts with preferred suppliers on a few
months’ notice if it decides parachute a CLAC into a particular area has created uncertainty which
will make it very diYcult for any market based reforms to work.

4.5 We would therefore urge the Committee to look very carefully at these proposals by the LSC.

October 2006

Evidence submitted by Michael Strain, Martin and Strain (LAR 106)

I write in response to the consultation period in respect of the reforms proposed by Lord Carter and wish
to express in clear terms the catastrophic eVect the anticipated changes will have upon my Practice.

I am a Criminal Partner in a two partner general practice in Pwllheli, North West Wales. There is a Court
in my home town which sits once a week on Wednesdays, with Youth Court sitting on alternate Fridays.

Custody has been centralised in Caernarfon which is some twenty two miles away from Pwllheli. The
nature of the road itself means that the journey can often take up to forty minutes and even more in the
summer months in summer when there is a substantial influx of tourists.

The reforms would result in writing oV one hour forty minutes travelling with forty four miles worth of
fuel and is quite simply economically untenable. Frequently, whilst at Caernarfon Police Station there is a
need for the Police either to gather their thoughts, collect further evidence, conduct Section 18 searches, seek
the CPS for advice and a host of other reasons for not dealing with matters. This leaves us with the
alternative of travelling back to the oYce or waiting. Usually if more than two and a half hours wait is
anticipated we do travel back to the oYce. We estimate that this kind of waiting takes place in between 20%
and 30% of all cases.

Pwllheli, my home Court, is the remand Court for the local criminal justice area on Wednesdays. If,
however, I have a client who is brought before Court on days other than Wednesdays then I have the
following logistical diYculties:
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Mondays Remand Court is Llangefni, which is some 70 miles round journey
Tuesdays Remand Court is Holyhead, a 100 mile round journey taking approximately 1 hour 24

minutes each way
Wednesdays Pwllheli
Thursdays Llangefni see above
Fridays Llangefni see above

The local Remand prison is HMP Altcourse, Fazakerly in Liverpool which is some 120 miles distance.
If, as is often the case, I am required to see clients in respect of a whole range of oVences, from the most
serious to relatively minor matters then this involves a round trip journey of some 240 miles and
approximately 5 hours travel.

My local Video Remand Court is Llandudno which is an approximately 100 miles round journey.

Given the geographical nature of North West Wales, travelling substantial distances to properly represent
clients and to give reasonable service is essential. This travelling expenditure needs to be accounted for and
the current figures proposed by Lord Carter’s Review, as I understand it, would make my Criminal Practice
uneconomic.

There are three solicitors who work as Duty Solicitors in respect of my local Court and thirteen
individuals on the rota for Caernarfon Police Station. I believe of the thirteen solicitors on the rota, most
are middle aged with myself at 39 years of age being one of the youngest Duty Solicitors on the scheme.

North West Wales is predominantly a Welsh speaking area. I would estimate that 60% of the work I carry
out is through the medium of the Welsh language and as such very often clients wish to have their Court
Hearings conducted in Welsh. This causes diYculties if I am obliged to instruct agents and in any event,
Defendants should always have a right to conduct cases in their first language. I believe the Carter Reforms
as they currently stand will have a seriously detrimental eVect upon the provision of Legal Aid Services in
rural areas and the provision of Legal Aid Services in respect of Welsh speakers.

The most recent means testing proposals are problematic in the amount of additional work involved.
Those who devise such schemes seem to forget that very often Criminal Defence Practitioners are dealing
with illiterate people with numerous other diYculties whether it be of limited intellectual ability, drink or
drug problems. Requiring people to complete such Forms invariably will lead to the solicitors doing most
of the work for what appears to me to be no more pay with the uncertainty of whether a Representation
Order will be granted in any event.

I do not object to the principle of those who can aVord to pay actually paying towards their defence;
however it seems to me that requiring so much additional work taking up Criminal Defence Practitioners’
time for no remuneration further reduces a Firm’s profitability.

We are a General Practice Firm on the High Street, my Partner deals with non contentious work of
Conveyancing and Probate, such work being considerably more profitable than the Public Funded work
which I am responsible for. We have recently lost a solicitor dealing with Family Law work and despite
numerous attempts, have found it impossible to recruit an Assistant Solicitor to carry out publicly funded
Family work. This, I believe, is mainly because of the rate of pay we are able to aVord to oVer any assistant
and a reluctance on young solicitors being involved in the administrative requirements of franchised publicly
funded work. We are the only Firm in Pwllheli that now oVer Legal Aid Family Law advice and we do not
at this moment in time, have anybody suitably qualified to oVer the work. We are continuing to actively
recruit and are hopeful of employing a Matrimonial Legal Aid lawyer in the near future but are finding both
the reward which we can oVer any prospective employee and the administrative burden which would be
placed upon the recruit, a substantial hurdle for any individual willing to accept our oVer of employment.

I hope these comments are of assistance when these issues are considered.

If the prospective changes go ahead as planned, large numbers of experienced practitioners will leave the
publicly funded sector, ourselves included. This will result in advice deserts with some of the most vulnerable
members of society not receiving the assistance they most desperately need.

October 2006

Evidence submitted by The Law Society (LAR 107)

Introduction

1. The Law Society welcomed the announcement of the Carter Review of legal aid procurement as it
seemed to oVer an excellent opportunity to reform the system for the better. The Society has long argued
that the legal aid system is in need of overhaul64 as the current system falls far short of meeting the need to
provide access to justice and tackle social exclusion.

64 The Law Society’s 2003 document Protecting Rights and Tackling Social Exclusion contained a number of proposals for
reforming legal aid, including standard fees for appropriate cases.
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2. The proposals in the Carter Report represent wholesale change in the way the Government procures
criminal and civil legal aid. The aim is to move to a more market-based approach by 2009–10 under which
suppliers (overwhelmingly legal aid firms) compete for legal aid contracts by way of best value tendering.
In the interim, suppliers will be paid fixed fees for the work and will be expected to make the fundamental
business adjustments that will be necessary to ensure delivery of legal aid.

3. The central theme running through the civil and criminal legal aid proposals is the need to control
costs. Criminal legal aid will bear the brunt of this process with an anticipated cut of £100 million65 including
a £10 million cut in both police station and magistrates’ court fees.66

4. Whilst the criminal legal aid budget has risen steeply in recent years, there is little evidence to suggest
that this is due to an increase in costs controlled by solicitors. A recent independent economic analysis
commissioned by the Law Society67 which we attach at Annex A, finds that for most criminal and civil
matters (excluding combined barristers’ and solicitors’ costs in the crown court and higher courts) average
costs per case have actually fallen in real terms in recent years Legal aid payments to solicitors have been
essentially static for several years, the last pay increase for criminal legal aid being 2001 and civil
practitioners received just one rise of 2.5% in 2004. Indeed research has shown that the main cost drivers
have been government policies creating a large number of new oVences, more complex procedures and
delays within the court service struggling to cope with an increased demand.68

5. The Law Society has no objection in principle to the application of market principles although it urges
the greatest care in implementing proposals to achieve this and stresses that the market approach will not
guarantee access to justice in certain categories of law and some geographical areas Nor does the Society
oppose the concept of graduated fees. However, current fees and the fees proposed both in relation to
criminal and civil legal aid are costed and structured in such a way as to threaten the viability of law firms,
thereby posing a serious risk to the legal aid system.

6. The Law Society has conducted a number of surveys of practitioners to gauge the profession’s reaction
to the proposals and the perceived impact on firms. The results are attached at Annex B, but the key
findings were:

— 82% of family practitioners believe that that their firm was less likely to undertake publicly funded
work in the future;

— 78% of mental health practitioners who are considering continuing to represent publicly funded
clients think that the quality of advice/representation they are able to oVer will decline;

— 74% of immigration practitioners said that their firms were less likely to undertake legal aid work
in the future and 67% thought that the quality of advice/representation they would be able to oVer
will decline.

7. Many criminal suppliers have calculated that that their income from fixed or graduated fees could drop
by up to 50% compared to current fees. However, even more modest reductions in fees could spell the end
for many current suppliers whose profit margins are slim to non-existent69. Recent research shows that the
profit margins of criminal legal aid practices range from "6% to 2%, indicating real economic fragility70.
And, however eYcient suppliers may be in their service delivery, it is unreasonable to expect them to absorb
the costs of ineYciencies in the police station and court systems. The eVect of this would be greatly
exacerbated by fixed fees.

Is there a need to modernise the procurement of legal aid?

8. The current legal aid system faces serious challenges. The supplier base is contracting and the age
profile of legal aid practitioners is getting older; there are few incentives for highly indebted law graduates
to go into such a poorly paid area of law when rewards in the private and commercial sector are much
higher.71 In 2001 there were 3,500 solicitors’ oYces providing criminal legal aid, reducing to 2,651 in
September 2005. The number of oYces with civil law contracts has fallen from 4,301 in March 2004 to 3,632
in March 2006. From the client’s perspective it is becoming increasingly diYcult to find a lawyer operating
on a legal aid basis.72

9. Successive legal aid ministers have talked about legal aid being a pillar of the welfare state alongside
state education and the National Health Service. However legal aid remains the Cinderella service and this
is especially pronounced in relation to civil legal aid. We believe that under-investment in civil legal aid is

65 Lord Carter’s Review of Legal Aid Procurement (2006) Legal Aid A market-based approach to reform p 3 paragraph 8.
66 According to figures provided to the Law Society by the Legal Services Commission.
67 LECG Ltd (September 2006) Legal Aid Reforms Proposed by the Carter Report— Analysis and Commentary, p 4.
68 Cape and Moorhead (July 2005) Demand Induced Supply?
69 Otterburn Legal Consulting (2006) Lord Carter’s Review of Legal Aid Procurement: 2005 and 2006 Surveys of Criminal Firms

http://www.legalaidprocurementreview.gov.uk/publications.htm
70 LECG ibid para 1.5(e).
71 Career Choices in Law A Survey of Law Students Research Study 50 and Career Choices in Law A Survey of Trainee Solicitors

Research Study 51 February 2004.
72 One example is of a client who contacted 27 firms in east London for assistance with a child residence dispute until eventually

finding a representative in South London. During that time she was unable to see her six month old baby for over two months.
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a false economy as research has shown that failure to access legal advice early enough can result in clusters
of social problems such as homelessness, children taken into care and youth crime.73 Such problems increase
costs for other government departments as well as having damaging consequences for the individuals
involved and society as a whole.

10. Lord Carter’s stated aim (adopted by the Government) is to save £100 million on the 2005–06 criminal
legal aid budget resulting in a 20% reduction of the budget over the next four years in real terms (see table
below74). It is envisaged that this will be achieved by way of eYciencies “without compromising quality and
access to services for clients.”75 By and large, legal aid suppliers operating on tight margins are already
operating on a highly eYcient basis. It is diYcult to envisage how further eYciencies can be made without
quality being compromised.

Expenditure profiles for each of the main areas of legal aid addressed by the review in the transition years up
to best value tendering in 2010–11 compared to historic expenditure

Cash growth Forecast Year 1 of Year 2 of Year 3 of
£m 1997–98 to Outturn Outturn Transition Transition Transition
(RAB) 2004–05 2005–06 2006–07 2007–08 2008–09 2009–10

Defence in police
stations and magistrates’ 531 508 503 503
courts 32% 523 (!2%) ("4%) ("1%) (0%)
Defence in the Crown 609 586 560 535
Court* 96% 635 ("4%) ("4%) ("4%) ("4%)

Legal help scheme for
non-family work and 378 390 377 377
private family scheme n/a 377 (0%) (!3%) ("3%) (0%)

Public law children
scheme and legal help 360 373 388 405
scheme for family work n/a 342 (5%) (!4%) (!4%) (!4%)

Sub-total 26% 1,877 1,878 1,857 1,828 1,820
(0%) ("1%) ("2%) ("1%)

All other expenditure (eg
single asylum fund,
administration costs,
Court of Appeal, central 191 217 223 219
funds) n/a 158 (!21%) (!14%) (!3%) ("2%)

Total 2,069 2,075 2,055 2,044
37% 2,035 (!2%) (0%) ("1%) ("1%)

*Crown Court figures exclude disbursements which cost £48 million in 2005–06 and forecast to increase to
£65 million in 2010–11.

11. The Government’s determination to make costs savings over a period of transition when firms will
be required to make major adaptations can only hasten the decline of publicly funded legal advice and
representation. The independent economic analysis by LECG76 estimated that a minimum of 800 firms
would have to close or merge to adapt to the new regime. This is double the estimate by the Carter Review
but even if the lower estimate is assumed, it shows that the scale of adaptation is such as to require significant
investment rather than reduction in costs.

Benefits and Disadvantages of the Proposals for Defendants and Other Legal Aid Recipients

12. The main beneficiary will be the Treasury which stands to gain from the proposed costs savings. It
is diYcult to envisage what if any benefits will accrue to legal aid clients. The number of legal aid providers
will decline, potentially creating further advice deserts. In addition, given the proposals to fix fees at
uneconomic levels, it is likely that the quality of service from those remaining will decrease. This is contrary
to Lord Carter’s stated aim of putting quality at the forefront.

13. The stated commitment to a quality service is welcome, but this can only be achieved if the fee
structure allows for a quality service to be delivered. The extension of fixed and graduated fees for both civil
and criminal legal aid is proposed as the primary method of achieving costs control. The benefits to the

73 Pascoe Pleasance & ots, TSO (2004) Causes of Action: Civil Law and Social Justice, p 107.
74 Lord Carter’s Review ibid p 127.
75 ibid p 3, para 8.
76 LECG ibid para 1.5(a).
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Treasury and the Legal Services Commission are clear as the final cost (excluding most disbursements) of
each piece of work done under the fixed fee regime is known at the outset. Fixed fees are also simpler to
administer, resulting in costs savings for the LSC.

14. The benefits to legal aid clients and suppliers are less clear. Fixed fees operate, at least in theory, on
a “swings and roundabouts” principle. On a straightforward matter, the fixed fee may be higher than a fee
calculated on the basis of hourly rates. For a complex matter the fixed fee is likely to be lower. The
consequence for clients is that those with simpler cases are more likely to find representation than those with
complex cases, as apart from a sense of public service, there is little incentive for suppliers to take on these
matters. Where cases are accepted there will be financial pressures on suppliers to work to a standard that
will satisfy basic peer review requirements rather than to pursue excellence, with the consequential
diminishing of quality. These pressures will be more acute for criminal legal aid where suppliers will be
operating within a system fraught with delay caused by other participants, eg police and Crown
Prosecution Service.

15. Although the new civil and family fee schemes are stated to be cost neutral, similar pressures will
apply. It is proposed that fixed fees will be set at national or, in some instances, regional rates, based on the
average cost per case either regionally or nationally. Suppliers who specialise in complex matters, such as
education special needs cases, or particularly complex immigration and asylum matters, will therefore be at
a greater disadvantage than those who deal with more straightforward cases. The proposals contain an
escape clause for cases where costs exceed four times the fixed fee; such cases to be paid at hourly rates.
However this multiplier is set too high and creates risks for suppliers taking on complex matters. For
example, if the standard fee is based on five hours work, a supplier could do 19 hours work and still only
receive the standard fee. Specialists will be compelled to take on more standard cases in order to avoid
becoming economically unviable. In the process their capacity to take on specialist cases is likely to diminish.
However, for the more general suppliers, there will be no incentive to take on more specialist cases and
develop the necessary expertise. The fear is that this structure will cause a “lowest common denominator”
approach, and clients with complex cases requiring specialist knowledge and expertise will find it
increasingly diYcult to find a legal aid lawyer.

16. Certain benefits, such as greater market power, are claimed for best value tendering and the Law
Society does not discount the potential here, say for large firms operating in urban areas. However, our
concern is that if the transition phase proceeds at the pace proposed and is otherwise mismanaged, the eVect
on the supplier base, and consequently access to justice, will be so harmful as to preclude any hope of
ultimately reaping the benefits of best value tendering.

Impact on Different Communities Such as Black, Minority Ethnic and Rural Communities

17. The Law Society believes that the Carter proposals have the potential to impact adversely and
disproportionately on black and minority ethnic communities and suppliers. A report commissioned from
MDA by the LSC77 to test the impact of competitive price tendering for London found that in the capital,
small firms and BME firms and solicitors are over represented amongst criminal legal aid contractors and
that a move to competitive tendering on the basis suggested would have “a disproportionate impact on BME
owned and controlled firms, and also on the employment prospects of BME solicitors who are far more
likely to be practising in BME-controlled firms than their white counterparts”.78 The report also found that
there would be a similar impact outside of London.79 The Carter proposals, pose similar risks to those
identified by the MDA research, as they envisage a significant contraction in the supplier base through the
setting of minimum contract sizes and competitive price tendering. The proposals represent the greatest
challenge to small firms in respect of which BME suppliers are disproportionately represented. Therefore
BME firms, particularly in large urban areas, are more likely to be adversely and disproportionately aVected
by the Carter proposals.

18. There is also likely to be an adverse impact on BME communities as it has been established that BME
clients are far more likely to instruct a solicitor from a BME managed firm80. This finding is related to civil
legal aid but it is our view that it is probably the same for criminal work. This is because BME clients’ choice
of solicitor is often influenced by the need for a representative with a shared racial, religious or cultural
identity or, linguistic ability. The loss of these firms would make it more diYcult for BME clients to choose
a solicitor who meets their needs. This will restrict access to justice for BME clients and could potentially
lead to greater social exclusion and contribute to racial and religious tension.

19. The Society is also concerned that the proposals will adversely aVect access to justice for disabled
clients. Casework for disabled clients can be extremely time consuming as more assistance may be required,
eg in the taking of instructions and explanation of options as well as additional expenses such as sign

77 Research on Ethnic Diversity amongst suppliers of Legal Aid services, MDA, April 2006.
78 ibid, p 4.
79 ibid, p 5.
80 ibid.
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language interpreters or home visits. Within a fixed fee structure there is a risk that suppliers will have less
economic incentive to take on these cases. Even those suppliers who regard this work as part of their public
service duty may find that economic constraints will reduce the number of disabled clients they can assist.

20. There is a risk that rural communities will be adversely aVected by the changes that could lead to a
further loss of supply in these areas. It is clear that the new fee structures will favour volume suppliers. Those
small town high street firms who do relatively small amounts of legal aid work, may not be in a position to
grow quickly in order to benefit from economies of scale. They may abandon legal aid work altogether in
favour of private paying clients or simply close down, hastening the current steady exodus from legal aid
work.

21. The proposal for Community Legal Advice Networks (CLANs) could potentially benefit rural clients
and suppliers, providing a network of existing suppliers working together with an eVective referrals
procedure to provide a range of civil legal aid services between them. The Law Society believes that there
is much to commend the CLAN model but as yet there are no proposals to pilot them and, it remains to be
seen whether the DCA and the LSC will pursue this as a viable option.

Impact of Recommendations on Legal Aid Providers

22. The independent economic analysis by LECG81 projects that a minimum of 800 firms will have to
close or merge to achieve the volume requirement necessary to do legal aid work in the future. The Carter
review82 also highlights the need for major restructuring although, according to LECG, it under-estimates
by 100% the number of firms that will have to make major adaptations in respect of criminal legal aid. There
will need to be similar adaptations by firms doing civil work and in any case, over 50% do a mixture of both.

23. The Carter review holds out the prospect of increased opportunities for highly eYcient volume
suppliers. However, any increased eYciencies could take some to materialise as it is doubtful whether firms
will either be in a position to bid for larger contracts in April 2007 to coincide with the proposed date for
imposing fixed fees for criminal legal aid work. Some of the largest suppliers have voiced concerns that
whilst they may be well positioned for competitive tendering in 2009, the biggest challenge is to survive the
transitional fixed fee regime. For smaller suppliers the problem may be more acute.

24. Recent research83 has confirmed that typically, average profits for criminal legal aid firms, dependant
on size may be as low as 2% going down to a "6% loss. This is substantially lower than “comparable”
sectors such as financial advisor services or insurance brokers who would expect a return of 10%"15%.
Commenting on these findings, LECG said such low profitability could result in “lasting harm to
sustainability”84 particularly during the transitional period.

25. The existence of a sustainable and eVective independent criminal defence service is essential if the
government is to meet its obligations under the Human Rights Act. The Public Defender Service is not a
viable alternative as, although the evaluation of the PDS pilot has not yet been published, all the indicators
are that it has proven to be much more expensive than private practice and it will not be extended.

Impact on Firms of Differing Size, Structure and Practitioner Mix

26. The Carter model envisages a high ratio of fee earners to partners. Suppliers will be under pressure
to delegate work to the least qualified fee earners to reduce costs. There is a real risk that quality will suVer
if less qualified staV take on work that is beyond their level of experience. Overall, we believe that the risks
inherent in establishing businesses on the scale envisaged by the Carter Report, may deter many firms from
making the changes, given the uncertainty of the returns.

Whether the measures proposed will promote the provision of high quality advice and support the eVective and
eYcient operation of the Justice System?

27. The Law Society is not convinced that the proposals will promote high quality advice and, given the
many variables in the justice system, it is hard to see how these proposals can promote eYciency to any
significant extent by only addressing one part of the system. The proposals put the future of legal aid at risk
by making it unviable for a significant number of suppliers This will be the case particularly for smaller
specialist suppliers doing complex cases who will not be adequately remunerated under the proposed fixed
fee schemes. We believe this will lead to reduced access to justice with those remaining suppliers, of necessity,
oVering a one- size- fits-all standardised service which may well be incapable of addressing many client
needs.

28. The move to fixed fees may result in the Treasury securing better terms in the short term but only at
a price of serious risk to the quality of service and its sustainability over the medium and long term.

81 LECG ibid, para 1.5 (a).
82 Lord Carter’s Review, ibid, Chapter 6, paragraph 36 et seq.
83 Otterburn Consulting, ibid.
84 LECG ibid para 1.5(e).
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Is the timetable for implementation suggested in Lord Carter’s report realistic?

29. We are concerned that the proposed implementation of key elements of the reforms in April 2007
does not allow suYcient time for the DCA and the LSC to consider the issues raised in response to the
consultation and make appropriate amendments. The concern is twofold. The first is that issues about the
details of the fee structures and other organisational matters such as police station boundaries will not be
properly addressed within the time allowed. The second is that suppliers will have insuYcient time to
implement the necessary business changes to survive in the new environment even assuming that the
proposed rates of remuneration are viable which we seriously doubt.

30. The latter concern carries over into the transitional period itself. It is during this period, between the
new fixed fee contracts and the planned introduction of competitive tendering in April 2009, that the greatest
challenge for suppliers will exist. Again, in the independent view of LECG85, great care will be needed in
implementing the proposals. It warns that “if [the transition process] is pushed through without full
consideration of the impact on suppliers [it would] disrupt services—criminal and civil, with lasting harm”.

Conclusion

31. The Law Society is very much in favour of reform of the Legal Aid system. It believes the Carter
blueprint can be made to work. But this will only be achieved if the DCA and the LSC heed the advice of
LECG86 on how the very significant risks inherent in the reforms, may be mitigated. Successful
implementation of the reforms will require a guarantee of income levels that do not threaten the stability
of the fragile supplier base. It will also require sensible time-tabling and close evaluation of each stage before
proceeding to the next. In the absence of these mitigating measures, there is a serious risk of supply
disruption and failure, causing lasting harm to the legal aid system.

October 2006

Evidence submitted by the Child Poverty Action Group (CPAG) (LAR 109)

Introduction—About CPAG

CPAG is the leading charity campaigning for the abolition of poverty among children and young people
in the UK and for the improvement of the lives of low income families. CPAG aims to: raise awareness of
the causes, extent, nature and impact of poverty and strategies for its eradication and prevention; bring
about positive policy changes for families with children in poverty; and enable those eligible for income
maintenance to have access to their full entitlement. We are a national organisation and we are based in
Islington. We also have an oYce in Glasgow which serves Scotland.

In line with our charitable aims, we produce publications, undertake training and second tier advice work,
and carry out test case work in social security law. We also undertake policy work and we campaign in this
field. CPAG produces the leading publication on welfare rights; the Welfare Benefits and Tax Credits
Handbook, which is updated annually, and is used as the standard text on social security by Citizens’ Advice
Bureaux, Law Centres and solicitors. The book is also used by local authorities and by the Department for
Work and Pensions and HMRC. We also edit the Social Security Legislation Volumes I-IV and we produce
the Housing Benefit and Council Tax Benefit Legislation, which again are standard texts on social security.
All these publications are listed by the LSC as essential texts required to meet the supervisor standard in
Welfare Benefits. We produce other associated rights-based publications. We are also one of the foremost
providers of training in social security. Lord Bingham described CPAG as:

“. . . a key player in making complex and impenetrable social security law work for children and
families . . .”

Test case work

CPAG pioneered the strategic use of test cases in the UK, and has been undertaking work in this field
since the 1970s. We have found this to be an eVective means of promoting social justice through the courts.
Low income has been shown to be one of the major indicators for a child’s life chances. By helping to get
better interpretations of the law relating to social security for claimants, and drawing attention to policy

85 LECG ibid para 5.3.
86 LECG ibid.



3611141028 Page Type [O] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 161

issues facing those in poverty, our test cases promote CPAG’s aims of bringing about positive income
changes for children in poverty and enabling those eligible for income maintenance to have access to their
full entitlement. We would argue that this is also in line with the government’s policy;

“Our historic aim, that ours is the first generation to end child poverty forever . . . It’s a 20-year
mission but I believe it can be done.”

Tony Blair, Toynbee Hall, 18 March 1999

CPAG is a national organisation. We believe our national perspective is valuable. Most social security
benefits, with the exception of housing benefit, are administered and the rules for them are set nationally.
The Department for Work and Pensions and HMRC are both organised nationally.

CPAG brought the leading case on the standing of organisations to bring cases on behalf of groups of
claimants; R v Secretary of State for Social Services ex p Child Poverty Action Group [1989] 1 AER 1047,
and we also brought the first case on the court’s ability to grant protective costs orders in public interest cases
R v Lord Chancellor ex parte CPAG [1999] 1 W.L.R. 347, which remains an important authority. CPAG has
brought some of the leading cases on social security law, including:

Mallinson v Secretary of State for Social Security (1994) 1 WLR 630 (HL): This case concerned the
entitlement of a blind person to disability living allowance, and it remains one of the main authorities on
the interpretation of the statutory test for entitlement to this benefit generally.

Howker [2003] ICR 405 (CA): The court held that if the government misleads a statutory advisory body
on social security regulations, the regulations then made are unlawful. This case was described by Michael
Fordham as one of the top 20 cases of 2002, and illustrated “the logic of a meaningful principle of procedural
ultra vires”: [2003] JR

Willis (2002) 34 EHRR 21 (ECtHR): This was a case in the European Court of Human Rights which
found that failure to pay widowers’ benefits to men was an unlawful and discriminatory deprivation of
possessions contrary to Article 1 of Protocol 1 and Article 14 of the ECHR.

T and S v Secretary of State for Health and Secretary of State for the Home Department (2002): This case
was about whether failure to provide HIV positive asylum seeker mothers with milk tokens infringed the
human rights of the mother and her baby. Breastfeeding risked transmitting the virus to the baby, and the
only means of support to the mother was NASS payable at 70% of income support, in itself a subsistence
benefit. This case, backed by a campaign by CPAG together with partner organisations and Neil Gerrard
MP, produced a change in Home OYce policy so as to include an additional payment to asylum seeker
parents of children under 3.

R(DLA)3/06: A tribunal of social security commissioners considered whether it was necessary for the
claimant to have a recognised or diagnosed medical condition in order to claim DLA, and also set down
guidelines on when, if ever, a child should be called to give evidence before an appeal tribunal.

Our ongoing cases include R on the Application of RJM v Secretary of State for Work and Pensions. This
is a case about whether the failure to pay the disability premium in income support to claimants without
accommodation discriminates against them in the enjoyment of their possessions contrary to Articles 1P
and 14 of the European Convention on Human Rights.

Consultation Questions

General—for all respondents

1.1 Do you have a particular interest in legal aid? If so, what?

We set out above CPAG’s history of test case work. We take on a small number of cases selected on the
basis of our test case strategy, which is briefly summarised as follows:

— To seek a ruling on an untested point of law or to overturn or confirm a prevailing judicial
interpretation from the perspective of promoting the rights of claimants.

— To take cases which will have significance not only for the person bringing it, but for others too.

— To use test cases as a focal point for campaigning and lobbying work.

1.2 If you are a lawyer, do you undertake legally aided work? If so what types and for how many years?

CPAG has a license only contract to carry out legal aid work. Most of our cases in the UK courts are
legally aided, although we bring cases before the Social Security Commissioners, which are outside the scope
of public funding and can only be funded by discretionary legal aid. We also cannot get public funding to
bring cases in our own name. We have a separate contract to provide Specialist Support.
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1.3 If you are a legal practitioner how do you think these reforms will impact on your business?

It is likely that if the reforms are enacted as proposed, CPAG will have to stop undertaking test case work.
It is unlikely CPAG would meet the proposed £25,000 costs limit for legal aid contracts. CPAG generates
roughly £25,000 a year in test case income on average, but this is not all from public funds. We often recover
costs from the other side, and so make no claim on the legal aid fund even where the claimant is legally aided.

We have a license only contract, and it is proposed that these should cease. Unless there are exceptions
to these rules for cases like ours, we would lose our contract. We have no alternative funding for bringing
cases in the UK courts, and it would not be viable for us to undertake this work without legal aid. That
would undermine our test case work overall to the point where we could not continue with it.

If that were to happen it could impact on the work of the organisation as a whole. CPAG might no longer
be able to employ lawyers, who not only carry out test case work but also feed into its policy and
campaigning work, particularly in terms of examining and commenting on proposed legislation. CPAG has
employed a legal oYcer since the early 1970s. This has always been an important feature of our work, and
we think it is a valuable model.

We have been reassured by the CLS in meetings that the proposals in respect of CLACs and CLANs will
be suYciently flexible to allow our work, and the work of organisations like us to continue, but we have not
had this confirmed in writing. We have also not had any assurance in respect of the proposals for minimum
contracts and license only contracts, and the consultation documents do not contain any proposals to allow
for exceptions.

1.4 How many fee earners are there at your firm?

CPAG’s legal team consists of a solicitor, with 15 years’ post qualification experience, and a legal oYcer
who is a barrister with 14 years’ call.

1.5 Approximately what proportion of your firm’s work comes from legal aid?

CPAG generates income from its training and publication activities and has an annual turnover as an
organisation of about £2,000,000. Legal aid income represents a small proportion of this, but it is significant
because of the importance of the work it funds. See comments under 1.3 for more details.

Civil, Family and Immigration Legal Aid

CPAG does not accept that there is any need for further reform of civil legal aid. The Lord Chancellor
accepts that spending in this area has fallen by 24% since 1997. Since spending is under control, and there
has been considerable upheaval in civil legal aid over the last few years, we do not accept the case for
further changes.

Replacement for TFF (Section 6)

We responded to the initial consultation on fixed fees from the perspective of an organisation which had
recently started a contract to provide a small number of matter starts. We were concerned at the time that
the proposals would not accommodate organisations like ours and that we might have to give up our
contract because it would not be worthwhile for us to administer so small a number of matter starts which
were so severely costs limited. We have in practice found the contract diYcult to administer, and understand
it is now to be varied so we will go back onto a license only contract.

We now comment on these proposals from the perspective of an organisation which may no longer be
directly aVected by them, but has concerns about how they may aVect the provision of advice to claimants.
We comment particularly on welfare benefits advice, which is our area of expertise.

In CPAG’s view, access to good quality welfare rights advice and representation services is an important
part of government’s fight to combat child poverty. We think money spent on this is amply repaid in
ensuring income maximisation for low income families and helping claimants assert their rights as citizens
together with all the associated benefits that come with preventing and alleviating poverty such as
improvements in health, housing, education and employment.

6.1 Do you consider that any other types or categories of work should be excluded from the scheme? If so, please
explain why.

We do not have any comments on this particular aspect of these proposals.



3611141028 Page Type [O] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 163

6.2 Which of the 2 options set out for the replacement of the TFF scheme do you prefer and why?

We are concerned about both options. We are aware that there are widespread concerns that the levels
of payment have not been set high enough for work under either option to be economically viable, and that
the scheme is not suYciently flexible to allow for exceptional cases, and we believe that both these issues
need to be addressed before the proposals are taken forward.

It is feared these proposals will impact most on the most vulnerable clients, such as those who have mental
health problems, language problems, or disabilities, which mean that advising them is more time consuming,
and those who have the most complex cases. It may not be economic for solicitors and advisers to take on
cases which will involve work that they will not get paid for.

It may be that under the national scheme there will be regional winners and losers; this seems likely to
lead to further advice deserts in areas where providers lose out. We have seen evidence from solicitors’ firms
that they will lose under either scheme, although potentially less so under the regional scheme.

We note the proposal to move to the national scheme in the longer term, using savings, particularly from
London, to pay for more services in areas where these are scarce, or non-existent. Whilst we are concerned
about advice deserts, we fear this proposal could make it uneconomic for services in London to continue,
and may result in advice deserts there instead. We are not convinced that either Lord Carter or the LSC has
got to grips with why some cases take longer than others, or why costs are higher in some areas than others.
We think the answer to the problem of advice deserts probably lies in better resourcing.

Lord Carter assumes that longer case times for welfare benefits and debt in the NfP sector are caused by
ineYciency, and the LSC seems to be making a similar assumption about longer case times in London. There
does not appear to be any evidence to back up these assumptions. It is our understanding that there has not
been any research to find out why some cases take longer than others. There may well be other factors at
work; NfPs who traditionally have provided the bulk of advice on welfare benefits and debt, may have
greater expertise and may be taking on more complex cases. Similarly specialist firms taking on complex
work with higher associated costs may be more concentrated in London. In our view the causes behind these
diVerentials need to be properly investigated before these proposals are taken any further.

6.3 Do you agree with the proposals for payment of tolerance work? If not please explain why.

We do not think that the proposal to limit and then phase out tolerance work is consistent with the CLS
overall aim of providing a holistic service to claimants. It is CPAG’s experience from our specialist support
work that tolerances enable suppliers whose main area of expertise is in another area such as family to
provide welfare rights advice as part of a seamless service to claimants who would otherwise have to be
referred elsewhere.

6.4 Do you agree that the scheme should apply to work done by NfP providers? Do you agree that there should
be a transitional scheme and what are your views on our initial proposal?

We are deeply concerned by the suggestion in Lord Carter’s report that unless they restructure, NfP
organisations will lose 50% of their legal aid funding. As 60% of contracts for welfare benefits and debt
advice are held by this sector these reforms are likely to impact most severely on those areas of advice. We
believe that this will be a serious blow to the government’s anti-poverty strategies. We also think it will
impede the LSC’s core objective set out in its strategy for the CLS at section 2; “in promoting the availability
of legal and advice services through the CLS and in the LSC directly funding such help, is to protect and
promote peoples’ rights” and its aim to prioritise those who are socially excluded.

We believe that the LSC’s decision to fund work by NfPs was a progressive one, and that these proposals
may undo much of the good work that has been done. As we explained in 6.1 above, we are concerned that
welfare benefits and debt work in the NfP sector may have been unfairly singled out for criticism. If fixed
fees are applied to the NfP sector then this needs to be done in a way which ensures the viability of their
continued work.

Proposed Unified Contract Section 11

11.1 Do you agree with our proposal that eventually all providers, including NfP organisations, will be covered
by the same contract terms? If not, why not?

We would be concerned about any proposals to restrict the services oVered under any current contracts,
or to reduce the ability of NfP organisations to provide a holistic service for claimants, for instance by taking
level 1 work away from NfP organisations despite the continuing need for such work to be carried out.



3611141028 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 164 Constitutional Affairs Committee: Evidence

11.2 Do you agree that there should be a minimum income requirement, if not why not?

We strongly disagree with this proposal. As far as CPAG is concerned, unless we radically alter the way
we work, or unless exceptions are allowed, it would mean we would lose our contract and, as explained
above, the likely result of that would be the end of our test case work.

Quality

In our view the work we do is valuable and of a high quality. We believe that exceptionally high standards
are ensured by the fact that our legal team also engages in work in publications, training, policy and
campaigning. For example, the fact that we lobby on bills as they go through parliament, or comment on
regulations put before the Social Security Advisory Committee means that we are aware of the detail of
changes in the legislation long before other organisations which do not undertake this work. We can also
back test cases with campaigning and policy work; a highly eVective means of bringing about change. In a
field that changes as constantly as social security, this is an important advantage. Our legal aid casework
benefits from this background work all of which is carried out without any cost to the LSC.

Quantity

It is our understanding that the reason for introducing this requirement is not because of quality concerns,
but because the LSC wants to implement Lord Carter’s proposal to move towards fewer larger suppliers.
We are not convinced that bigger is better in terms of legal aid suppliers. We believe that our test case work,
although low volume, has a high impact in terms of numbers aVected because we target cases which have a
broader significance than the individual claimant. So for instance R(DLA)3/06 sets a new benchmark for
consideration of all DLA cases where the cause of the claimant’s condition is uncertain, and for cases where
children may have to give evidence at tribunals. This fits in with the CLS strategy “Making legal rights a
reality” which talks about focusing on strategic action including “identifying and bringing test cases”. It also
means good value for money.

It seems we are not the only ones whose work is at risk. Lord Carter says that 1,700 firms carry out less
than £50,000 worth of civil legal aid work, although most of these have legal aid contracts in other areas.
It is not entirely clear to us whether if the proposal to fix a limit at £50,000 all of them would lose their
contracts to carry out civil legal aid work. If that were right, then this would be a very substantial reduction
in the number of suppliers. In their February 2004 report, “Geography of Advice”, Citizens’ Advice
reported that over the previous 10 years the number of firms carrying out legal aid work had decreased from
11,000 to 4,361, a very substantial decline in the number of suppliers. These proposals seem likely to decrease
numbers still further.

Larger scale suppliers

We believe that eVective legal advice and representation is rooted in communities rather than imposed
centrally. We believe that large suppliers are likely to be geographically centralised and consequently not so
well placed to work with local communities as smaller local suppliers.

We do not think that Lord Carter’s suggested model of large scale firms with a few equity partners at the
top eVectively exploiting the work of low paid unqualified staV to secure large incomes for themselves fits
the ethos behind legal aid work. We do not think that good quality solicitors and advisers will want to work
at large faceless organisations where they will be poorly remunerated for providing poor quality low cost
services.

CLACs and CLANs

We are concerned about how these proposals will interact with proposals to bring in CLACs and CLANs.
As currently framed, these proposals make no allowance for single issue national organisations such as
CPAG, Shelter, Public Law Project and others. See under 1.3 for further comments on this.

If CLACs and CLANs subcontract areas of work to diVerent suppliers, this will result in a complex web
of contracts that organisations may have neither the skills nor the resources to administer eVectively, and
may prove unworkable.

We understand that once a CLAC or CLAN has been set up no other contracts will be awarded to do
legal aid work in the same categories of law in the area. We fear that that, together with the Carter proposals,
the result could be that advice provision in future may be radically diminished.

Competition

Lord Carter favours best value competition based partly on price. We are concerned that competition is
likely to drive down standards, and if it drives down costs will only do so in the short term. Once providers
have lost contracts they will leave the market, and they will not be there for the next bid round.
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Do you agree with our proposal to introduce a minimum income requirement of (a) £25,000 or (b) £50,000?

CPAG could not meet either of these requirements. Without any information about the diVerent impact
either alternative would have on supply, it is diYcult to comment on which would be better, or from our
point of view, less bad.

What do you think that the minimum income requirement should be and why?

We do not think there should be a minimum income requirement, or if there is, exceptions should be made
for cases like ours.

And if you do agree, which of the proposed options for the period over which the limit would be calculated do
you prefer and why or do you have an alternative proposal?

As there is no modelling of the impact of these proposals if the limit is calculated over diVerent periods
we do not have enough information to comment generally on this. Our legal aid income varies from year to
year. Our test case work is strategic so there are times when there is more activity than at other times. It is
always possible that in a particular year we would not be able to meet whatever the minimum income was.
Presumably we would then lose our legal aid contract. It is not clear from the proposals whether once lost,
a legal aid contract could ever be regained.

Care Proceedings Graduated Fee Scheme

CPAG has no legal expertise in this area, but in line with our aims, we would oppose any proposals that
will have a negative impact on the ability of parents and children to find high quality advice and
representation in care proceedings.

Family Help

CPAG again does not have legal expertise in this area. We publish the Child Support Handbook, which
is written by external authors. Because of lack of funding, we do not currently advise on child support,
although we believe there is substantial unmet need for advice in this area. We are concerned that family
breakdown is a major cause of poverty. We therefore believe there should be well-funded sources of advice
available so families can be helped to minimise the impact on their lives.

Impact of These Proposals on Child Poverty

The Work and Pensions Select Committee inquiry into child poverty in the UK recommended that:

“A key feature of the national strategy should include poverty proofing of all department policies
across Whitehall and the devolved administrations.”87

The DCA has recommended that other government departments should consider the impact of their
policies on the legal aid budget. We believe that these reforms will have a negative impact on child poverty
by reducing access to welfare rights and social welfare advice, and that this in its turn will have consequences
elsewhere in government. We recommend that the DCA needs to test the impact these proposals will have
on child poverty and ensure that any reforms are poverty-proofed.

October 2006

Evidence submitted by Ian Kelcey, Kelcey and Hall (LAR 112)

A Fairer Deal for Legal Aid

Kelcey and Hall is a four partner firm based in central Bristol, they are one of the largest firms in Bristol
and indeed the West Country in relation to carrying out legally aided work in relation to criminal defence
and child care work.

The firm employs in addition to the four partners, two trainee solicitors, two accredited police station
representatives, two legal executives and 10 assistant solicitors. Kelcey and Hall has been consistently
regarded as one of the top firms in the country in both the Chambers guide to the legal profession and the
Legal 500. We have a category one rating with the Legal Services Commission in respect of both family law
and criminal law.

87 Work and Pensions Committee, Child Poverty in the UK, 2004 HC 85-1 para 290.
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1. In our submission the Carter Review on legal aid has made a fundamental error and has failed to
identify the real reason for the increase in spend on the legal aid fund. This has arisen because of the
extremely high volume of criminal justice legislation passed over the last ten years and an attempt by
Government to professionalise the criminal justice system to such an extent that it has increased the
complexity of criminal cases as a result. We point to a few examples of this:

(a) The provisions in relation to bad character;

(b) The abolition of the right to silence;

(c) The provisions as to hearsay evidence being admissible;

(d) Continuing change to the sentencing guidelines.

As a result cases are more complicated and have a far greater need for lawyer involvement from the outset.
The same to an extent can be said in relation to family law particularly child care work where the
introduction of CAFCASS and the diYculty at times in instructing guardians ad litem together with the
changes adopted by local authorities and the increased reliance on expert evidence.

2. In relation to criminal law defence lawyers have received no proper increase in rates of remuneration
for the past 14 years other than a small increase in 2001 during the same period of time overheads in running
practices for defence lawyers have risen between 50 and 60%. In order to survive defence lawyers have cut
their overheads to the absolute bone and have developed extremely eYcient working practices as
acknowledged in Lord Carter’s report (see the findings of Otterburn legal consultants and PKF). The
majority of defence practices as acknowledged in the Carter report are also operating on the margins of
profitability.

3. We are astonished that Lord Carter indicates that the Criminal Defence Service must be seen to be
eVective and that a process of best value tendering should be the objective in order to prove to the Treasury
that defence firms are eYcient. Lord Carter’s own experts as referred to above have surely proved that point
but we would also ask the select committee to investigate the whereabouts of the independent report into
the Public Defender Service carried out by Professors Ed Cape and Professor Richard Moorehead at the
request of the Legal Services Commission. That report has strangely not yet been published having as we
understand it been completed some considerable time ago, we believe that that report would show that even
the Public Defender Service operates at a far higher cost than private practice with there being no evidence
of increase of quality or service to clients by the Public Defender Service. Analysis of the rates paid on an
hourly basis to criminal defence lawyers compared to the hourly rates of others lawyers instructed by
Government would demonstrate the value for money that the Government derive from private practice
carrying out criminal defence work.

We would submit that it is crucial to all parties involved in legal disputes be it crime, family law or any
other field of law that they should have access to good quality lawyers to represent them particularly where
the vast resources of state or local authorities are amassed against them in relation to criminal law, family
law, housing law and immigration law, there should be an equality of arms and it would be totally
inappropriate for those carrying out work on behalf of the Legal Services Commission if they were forced
to provide a lesser level of service with less qualified lawyers carrying out the work against a background of
a business incentive to do as little work as possible when operating under a fixed fee.

4. Lord Carter accepts that his proposals would produce a cut in payment to lawyers and the proposals
currently put forward we have estimated on the eVect our practice would reduce the profitability of the work
we carry out in crime by approximately 20%. In relation to family law the proposals as currently put forward
based on our examination of figures over the past two years would produce a loss in respect of child care
work of approximately 20%. In relation to ancillary relief costs of approximately 80.89%. In relation to
private law work we would see a reduction of approximately 60% on our current level of profitability.
Against that background the profitability of the practice over the last three years has moved from 16.9%
down to 16.3% and the current years profitability margin is expected to be in the region of 14%.

It is therefore clear that these levels of reduction would be unsustainable and would force us to cease doing
any further legal aid work. Far from providing a sustainable future it would guarantee our having to close
our legally aided practice.

The proposals put forward under the Carter Review particularly in relation to criminal law are based on
the fact that firms could expect an increase in work ie Lord Carter would expect criminal defence firms to
do the work for lesser price if they were doing a higher volume of work.

We regret to say that Lord Carter is misguided in his assumption that there would be more work. Means
testing in legal aid for criminal law is being introduced firstly in relation to the Magistrates Court work and
in due course to Crown Court work. On the Department of Constitutional AVairs own figures it is expected
that of those that would not be passported onto legal aid and therefore would be subject to the means test
over 46% would fail the means test. In addition to that there is an increase in cases being diverted from the
courts. There is an extension of fixed penalty notices, cautions and conditional cautions thereby ensuring
that less work will in fact be subject to the court process. Lord Carter’s proposals are therefore put forward
on the basis of a false assumption.
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5. Whilst no one can doubt the desire of Government to seek value for money it must be patently obvious
to Government that they are currently receiving extremely good value for money.

6. We are firmly of the view that at the present time the country presently possesses a good quality
criminal defence service. It operates in a competitive environment, competition for clients drives up quality,
it is our view that the present reform proposed by the Carter Review presents an unacceptable and dangerous
risk to that valuable resource with the eVect that the current market is so fragile that it is likely to disappear.
The proposals must be rethought if the country is to retain this valuable resource which we would submit
is an integral part of our criminal justice system. No criminal justice system can operate in a proper
recognised fashion with integrity without a strong criminal defence service. The same can be said of private
practice in relation to child care proceedings.

7. There has been a myth created mainly in crime but also in other areas that solicitors who are paid on
an hourly basis take longer to do the job than if they were paid a fixed fee. If there is a delay it is because
of the increased volume of cases and the ineYciency of other agencies within the criminal justice system. The
real cause of the increase in spend is the greater volume of cases and the increased seriousness and complexity
of some of those cases passing through the system. There has been a 19% increase in cases brought to justice
nationally between March 2002 and June 2005, see figures published at http//lcjb.cjsonline.gov.uk.

8. The number of cases passing through the Crown Court has risen between 2001 to 2004 by over 15%,
the number of cases in the Magistrates Court has risen between 2001 and 2003 by 9.2%. Further evidence
can be seen by the increase in prison population from January 2001 to the present time of 63,400 to 80,000.
We do not believe that the system of best value tendering as suggested by Lord Carter will work, there is
just not the fat within the system to make further cuts. We would draw the Commission’s attention to the
report carried out by Professors Cape and Moorehead in which they lay to rest the myth that defence lawyers
were responsible for the increase in costs within the legal aid system. This piece of research was in fact
commissioned by the Legal Services Commission itself and yet appears to have in the main been ignored
by Lord Carter. Professors Cape and Moorehead are distinguished legal academics, they understand the
complexities inherent in any criminal justice system which may not be readily apparent to economists such
as Lord Carter and the rest of his team who had little or no experience of criminal law or indeed of legal aid
practice. We would respectfully invite the committee to recommend that Lord Carter’s proposals should
not be implemented in their current form but that the system needs to be properly funded and rates of pay
incrementally increased on a year by year basis.

9. To implement these proposals would mean that the most vulnerable members of society particularly
in relation to criminal law and child care law who may suVer from numerous disabilities including mental
health problems, health problems and learning diYculties would not have access to a lawyer to challenge
the case put forward either by the state, local authorities or other prosecution agencies and equality of arms
would in our submission be non existent.

October 2006

Evidence submitted by Young Legal Aid Lawyers (LAR 115)

1. Introduction

1.1 This is the written evidence of Young Legal Aid Lawyers (“YLAL”) to the Joint Committee on the
implementation of the Carter Review.

1.2 YLAL are a group of lawyers committed to practising in areas of law that have traditionally been
publicly funded. The group includes students and trainees, as well as recently qualified barristers and
solicitors. YLAL members share a strong belief in good quality representation and advice to those who
could not otherwise aVord it. Without access to justice, there can be no justice at all. Without new
generations of committed legal aid lawyers, there is no future for legal aid. This crucial aspect of the
sustainability of legal aid has not been addressed by Lord Carter in his review, and for that reason the focus
of these submissions will be our views on the impact of the proposals on the justice system broadly and,
specifically, the impact that the reforms will have on new entrants to the profession. We have conducted a
survey of our members in order to ensure that these submissions are evidenced based.

1.3 YLAL are conscious that there are many aspects of the proposals that warrant detailed attention and
we will refer to some of these details in support of our arguments. However, we have had sight of the evidence
of the Legal Aid Practitioners Group (“LAPG”) and fully endorse their views and therefore will not repeat
their detailed arguments.
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2. The Structure of these Submissions, our Survey and Executive Summary

2.1 The Structure

These submissions will explain the motives for young legal aid lawyers in committing to a career in legal
aid and highlight our key concerns about the impact of the proposals on the justice system. We will set out
why we believe that these proposals will reduce the incentive for young lawyers to undertake legal aid work
and why particular groups of young lawyers will be especially disadvantaged under the new scheme. We will
detail how some young lawyers will simply be prevented from undertaking legal aid work at all and how
junior members of the profession that continue to undertake legal aid work will be particularly
disadvantaged under the new scheme.

2.2 The Survey

In order to evidence these submissions we undertook a survey of all our members. The data analysed is
from the first 100 responses to the survey and a summary of our findings is produced at Appendix 1.

2.3 Executive Summary

These submissions will show that there is widespread concern about Lord Carter’s proposals amongst
young legal aid lawyers, both in terms of the impact on the justice system and the sustainability of the
profession. We are concerned that the proposals will reduce access to justice, aVect the quality of advice and
representation we will be able to deliver and restrict choice available to clients. We believe that this will have
serious implications for the justice system as a whole and will deter young lawyers whose key motive for
entering legal aid work is a desire to work towards a more just society. The financial structure of the new
regime will have a serious eVect on the training and pay of young lawyers, making it even harder for young
lawyers to qualify and leading to a skills desert in the near future. Those lawyers that do manage to qualify
within the new regime will be placed under undue pressure to provide a level of service below that required
in the interests of justice, in order to maximise profits for their firms.

3. The Motivations of Young Legal Aid Lawyers who Commit to a Career in Legal Aid

3.1 The overall motivation of young legal aid lawyers entering the profession is a belief in social justice.
Financial gain is no longer a reason to enter this area of work. In our survey only 1% of respondents listed
financial reward as a motivation for doing legal aid. The overwhelming majority (76%) of respondents listed
working towards a more just society as a chief motivation for doing legal aid work. For intelligent young
people the rates of pay in the city are incomparable: if it was money we were after we would not be in legal
aid. Young legal aid lawyers aim to provide a public service to some of the least privileged and socially
excluded members of society. It is a fascinating and rewarding area of work but that alone will not be enough
to sustain the recruitment and retention of young lawyers in future. Other reasons given by our members
for working in legal aid are to represent the vulnerable, to help regular people with regular problems, a
strong sense of justice, helping people who are less able to help themselves, desire to have a direct and
positive impact on people’s lives and client contact.

3.2 Young legal aid lawyers are primarily concerned with preserving a good quality justice system. We
stress that we are not resistant to change, nor do we object to the existence of larger firms. We value eYciency
provided that it does not compromise quality.

4. Key Concerns about the Impact of the Proposals on the Justice System

4.1 YLAL are concerned by a number of themes that run through the Carter review. Many of these
concerns have been addressed in detail in our responses to the Fairer Deal, the Preferred Supplier Scheme,
Price Competitive Tendering, the CLS Strategy consultation and our submissions on the Legal Services Bill
(see Annexes 4–8). In order to avoid repetition, we have chosen to briefly address some of our key concerns
about Lord Carter’s review here.

4.2 Fixed fees

YLAL believe that the notion of fixed fees is inherently flawed. 100% of respondents in our survey felt
that fixed fees would not promote a better quality of justice and 86% felt that they would not promote
eYciency. As the proposals stand, the suggested rates of pay are punitively low. This is likely to result in
firms being forced to cherry pick simple cases or provide a reduced quality of services. If, as the principle
behind fixed fees suggests, there are firms who are spending more time on cases than is genuinely required,
surely it is equally arguable that these will be replaced by firms who will now not risk taking on cases that are
too complex, cherry pick cases that will be very straightforward or develop strategies such as case splitting to
artificially create short cases. One survey respondent felt that “people will focus on easy areas of law to earn
enough to survive”. 93% of our survey respondents felt that the introduction of fixed fees would place them
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under pressure to provide a quality of service below the standard that the interests of justice require. Further,
92% of respondents to our survey felt the escape threshold of four times the work is far too high. Lord Carter
persistently claims that one size does not fit all; but his proposals appear to provide very limited room for
individualised consideration of cases. The principle of fixed fees across the board, calculated on the basis of
seriously questionable data, is likely to have a devastating impact on the quality of legal services that all
clients receive and is likely to penalise the most vulnerable clients most. One respondent to our survey
summarised the likely position well: “The foremost consideration for every lawyer will be when does the
money run out as opposed to what is in the best interests of the client”.

4.3 Irreversible loss of good quality providers

Lord Carter estimates that his reforms will result in the loss of approximately 400 firms. However,
research conducted by the Law Society puts the loss at 800 firms. This may result in the loss of good quality
legal providers—a loss which seems an absurd outcome for an initiative that claims to ensure “clients have
access to good quality legal advice and representation” and a “sustainable” supplier base. The need to
continuously bid for work will lead to constant uncertainty, as well as the need to continuously maximise
profits.

4.4 Broader implications

At the same time, the spending restrictions envisaged for providers will not apply to those representing
the State and this raises serious questions about equality of arms. There are also concerns about the
eYciency drive on suppliers that will not be matched by other agencies in the justice system. Although Lord
Carter acknowledges the ineYciencies caused by other agencies in the system, there are no firm plans to
eVectively address this. Whereas providers are facing wholesale changes to the structure of their
organisations that have major implications for the nature of provision and the justice system as a whole, the
only concrete proposal regarding other agencies is an annual stakeholder meeting with the Lord Chancellor.
Information sharing and impact tests are welcome but there will be no specific financial incentive for greater
eYciency, which is the key principle being applied to providers. It is unacceptable for the DCA to wash their
hands of this issue: the well-established principle of the “undivided state” warns that one arm of the state
should not wash its hands of mischief emanating from other arms of the state. We firmly believe that the
polluter should pay: 99% of our respondents thought that concrete arrangements should be made to reduce
waste in the system elsewhere simultaneously to the implementation of any change to legal aid.

4.5 Too much, too soon without proper consultation

The proposed timetable is utterly unrealistic and will result in the quick and irreversible loss of quality
services. We are further concerned about the administrative costs of the proposed changes, which do not
appear to have been fully worked out. Finally, we are deeply concerned about the way in which the
“consultation” process has been conducted. Even the hours spent on these submissions may be further time
wasted: Lord Carter is reported in the Law Society Gazette as saying that he has no problem with the
Committee investigating but thinks that firms should “press ahead”. We believe that this attitude is
symptomatic of the way that the entire inquiry’s iterative process has been conducted whereby
“consultation” is in eVect “information”—and that is provided an interested party can get an audience. We
enclose at Appendix 2 our correspondence with Lord Carter on this subject. One respondent to the survey
commented that the Carter review team “. . . should have carried out a consultation of legal aid practitioners
before making recommendations rather than afterwards!”

Moreover, the DCA’s plans for the future of legal services as set out in the Legal Services Bill have serious
implications for the future of legal aid but have been erroneously omitted from consultation sought by the
Carter review, although they clearly influence its entire ethos. However, we believe that the impact of all
these reforms will be so immense for clients that they deserve full scrutiny. In particular, as the next
generation of legal aid lawyers, who will be expected to conduct work within the new regime, we are deeply
concerned by Lord Carter’s proposals and believe that they will have a profound eVect on the sustainability
of the profession. It is to these specific matters that we now turn.

5. The Proposed Reforms will Reduce the Incentive for Young Legal Aid Lawyers to Work in
the Field

5.1 Young legal aid lawyers are drawn to legal aid work precisely because they have a strong sense of
social justice and in order to provide good quality advice and representation. But most of our members feel
that the reforms will undermine the justice system, reducing quality, access and choice and thereby removing
the key incentive for their commitment to legal aid. Further, if we are prevented from providing a good
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quality of service, many of us will feel that it is simply not worth the financial sacrifice. Without decent
remuneration many young lawyers will simply be unable to work in this field. The survey results demonstrate
the lack of appeal that the proposed reforms have for young lawyers. 95% of respondents felt that the Carter
Review would have a negative impact on new entrants into the profession. 59% of respondents said that the
proposed reform had caused them to consider an alternative career. Almost a third of respondents (32%)
did not believe that they would be working in publicly funded work in five years time.

5.2 Undermining access to justice and quality

Social justice is the dominant motivation for young legal aid lawyers to enter the profession. YLAL fear
that a dramatic shift of focus towards any financial control which fails to protect the quality of services for
clients undermines that end goal both in direct terms of outcomes for clients and in principle. Many members
state that this will lead to them leaving legal aid.

5.3 However, it is not only the financial constraints of the Carter reforms that YLAL members perceive
as a threat to access to justice. Insofar as the proposals are aligned with the plans for the future regulation of
legal services these also act as disincentives (we have addressed these problems in the CLS strategy response
appended). Young lawyers are concerned that the principles that led them into legal aid work are being
eroded. One survey respondent considered that the reforms would mean:

“Less chance for continuity of contact with clients, many of whom will have diYcult personal
circumstances and so require perception and understanding in their dealings with lawyers”

5.4 Young legal aid lawyers are motivated to work in legal aid by the factors set out at paragraph 3.1.
Providing a quality service is something we take pride in and which is fundamental to the character of the
job. Many young legal aid lawyers consider that Carter will detract from their ability to provide a quality
service, leading to negative consequences for their clients and their careers. Our survey responses note that
the fixed fee contract proposals will lead to a loss of quality. Comments on this aspect were frank: “If I can’t
do the job properly I don’t want to do it at all”.

5.5 YLAL are concerned that fixed fees will diminish an adviser’s ability to respond flexibly and
sensitively to an individual’s circumstances. This will subsequently undermine a client’s confidence and have
potentially adverse eVects on the conduct of their case. A lack of recognition of the quality of service
provided is an evident disincentive to young lawyers. One survey response noted the focus on spend as
opposed to quality as a major disincentive for young lawyers:

“I fear that a career in legal aid is being continuously and irreversibly downgraded from that of a
high skilled, respected, and regarded profession to a more menial and administrative one.”

5.6 Another aspect of the quality issue is the fear that the proposals will push out specialist and niche
practices. These are exactly the types of firms that carry out some of the most important work protecting
individuals. A survey response read:

“There has been worryingly little attention paid to specialist/niche firms in Carter which leads to
the question of whether he appreciates what work is done by these firms . . . in many ways this
oversight is one of the most worrying as the work of these firms is often at the cutting edge of
developments in the legal world especially in relation to public interest and human rights cases.”

Typically respondents felt “firms will focus in common practice areas to ensure they are meeting targets
and avoid specialisms”. Those law firms that support niche practices will simply be unable to sustain that
type of work under the new proposals. One respondent pointed out that specialist practice: “requires input
of time that Carter will not allow in order to train staV and develop expertise . . . it would be uneconomical
under Carter for any firm to do this”.

5.7 The pay will be too poor

For many young lawyers a career in legal aid will not be realised simply because the pay is too poor. As
one young lawyer put it: “I cannot aVord to make ends meet”. This concern is clearly shown in the survey
results. Of the YLAL members who do not work in legal aid 58% did not do so because it was too poorly
paid. 51% of respondents felt that insuYcient funding in this area was the main threat to publicly funded
work. The following comments reflect the financial pressures that young legal aid lawyers find themselves
under:

“It has made me (against every principle that made me start doing legal aid work) consider whether
pragmatically I can justify carrying on this work when it could jeopardise my future earnings so
significantly that it would be irresponsible to my family to continue.”
“. . . as much as I enjoy the work, if I am unable to pay oV my debts when other so called “key
workers” are getting student loans paid oV for them and help with housing etc, it all becomes a
little disillusioning.”
“. . . I’m not sure if I’ll earn enough money to have a decent, basic standard of living which
becomes more important the older I get. I’d get paid more being a tube driver.”
“I will not be able to aVord to pay oV my debts, let alone think about buying a house for many
years to come. This is in contrast to my friends working in city firms who are earning over three
times my salary.”
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“Less pay and worse conditions.”
“I will not get a decent income commensurate to my educational worth.”
“No annual pay rise—I earn £21,000 and am a qualified solicitor! Had I become a teacher I’d be
far better oV.”

6. Reduction in Diversity

6.1 YLAL are concerned that the current proposals may lead to a reduction in diversity among legal aid
practitioners. This is an area that will have a particular impact on young lawyers in their recruitment,
training and long term career prospects. In addition many of our members are concerned about the
implications for their client base and see the Carter reforms restricting the service that they will be able to
provide to vulnerable and socially excluded clients. In particular, the move towards larger firms was thought
to have a negative impact on diversity by 92% of respondents to the YLAL survey. The following response
to the YLAL survey reflects the comments of many members:

“It will reduce client choice. Smaller firms are more likely to reflect the community they serve, and
to have direct links with and understanding of their local community (generalising). Larger firms
are less likely to have these direct links with their clients. This could lead to a less personalised
service, and deter some clients (particularly some ethnic minority clients, for example) from
seeking legal advice, reducing access to justice.”

6.2 YLAL members are not only concerned about minority groups but also poor and socially excluded
clients. A typical example was the account of one young barrister who recently represented a client in
relation to a Crown Court hearing. The young man in question could not aVord to attend a conference with
counsel in central London because he could not aVord the £6 tube ticket. Thankfully his solicitor was based
at a small local oYce and it was possible to re-arrange the meeting at that location close to where he lived
in North London. Not only will the move towards fewer larger firms have a direct impact in terms of issues
such as travel costs, but YLAL members also noted the less direct implications, observing:

“Larger firms may not be able to provide the same personalised service to clients and clients may
feel they are less approachable.”
“Less individual attention, less knowledge of community and families.”

6.3 One of the major consequences of the Carter reforms will be to reduce the number of small firms
bidding for legal aid work. This will automatically have a disproportionate impact on black, minority and
ethnic (BME) firms and their clients. Minority firms have a significant presence in the legal aid market, with
over 40% of criminal defence firms in London being minority owned. Lord Carter’s report does not accept
that larger firms bidding for fixed fee work will disadvantage BME firms, barristers and their clients. YLAL
cannot see how that disadvantage can be avoided under the current proposals. Lord Carter suggests that
an LSC monitoring group will ensure that this is prevented and he has obtained Leading Counsel’s opinion
that his proposals are diversity compliant.YLAL do not believe that a single opinion from leading counsel
is a suYcient justification for imposing reforms.

6.4 YLAL’s membership reflected many of the concerns raised by the Carter Diversity Group (CDG).
The CDG is made up of “a broad cross section of black minority ethnic (BME) barristers and solicitors,
including representatives from the Black Solicitors Network (‘BSN’), the Society of Asian Lawyers (‘SAL’),
the Carter Group of BME barristers and solicitors, the South Eastern Circuit Minorities Committee
(‘SECMC’) and members of the Bar Council’s Race and Religion Committee. CDG is not a Bar Council
or Law Society representative Group”. YLAL would endorse the very important issues raised in that report.
In particular the group notes that the CDG conclude:

“The impact of Lord Carter’s proposals is likely to also severely reduce the numbers of new
entrants to the legal profession from BME backgrounds, and of BME practitioners available for
promotion to judicial oYce.”

7. Young Legal Aid Lawyers will be Prevented from Progressing in a Career in Legal Aid

7.1 There is a real concern amongst our membership that, with the best will in the world, it will simply
be impossible for young lawyers to progress in a career in legal aid. This is a problem that Lord Carter
admitted first hand knowledge of as he explained to an audience at the Law Society that his own daughter
had not been able to get a training contract in legal aid and had gone to work for the Home OYce instead.
But YLAL are anxious that bright and committed lawyers should not be excluded from representing the
most vulnerable. YLAL calls for firm measures to be put in place to ensure that the profession does not suVer
from a skills desert to complement the advice deserts. The Carter report is already having a negative eVect
on recruitment and we have enclosed at Annex 3 a letter from the Law Careers Advisor at the University
of Oxford setting out his concerns to us. We have called for an impact assessment on the eVects of the
proposals on young lawyers and incentives for firms to oVer training contracts.

7.2 Concerns that young lawyers will simply be prevented from progressing in a career in legal aid stem
from concerns that there will be a reduction in training opportunities, that the reforms will see an increase
in the use of paralegals and that it will simply become too expensive for young lawyers to train and survive
in legal aid.
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7.3 The Skills desert: Reduction in training opportunities and an increase in use of paralegals

Training young lawyers to become well-rounded practitioners competent to deal with a broad range of
areas will not be a priority for firms under intense commercial pressure. The new commercial ethos will have
a significant eVect on training and jobs on qualification. It is already immensely diYcult for young lawyers
to secure training contracts and pupillages to undertake publicly funded work and many young lawyers are
forced to leave the field or work for years as a paralegal. Firms subject to market competition may not have
the stability to undertake the training of young lawyers for two years. It is likely that providers will seek to
rely on the use of paralegals trained in specific areas to provide cheaper “bulk” services. Trainees, attracted
to developing expertise in a broad range of areas, may well find this impossible within the new structure.
This will further exacerbate the present lack of training contracts and accompanying dearth of qualified and
experienced young legal aid lawyers. At present legal aid firms cannot aVord to take on trainees but
desperately need qualified solicitors. The proposals can only make this situation worse.

7.4 42% of respondents to the survey felt that the Carter review had already aVected them. Many were
able to provide examples of firms rejecting training contract applications because of the proposals:

“Many firms I contacted told me that they were not recruiting for the foreseeable future until they
knew in the short term at least how they would be aVected by the report—ie possible restructuring
priorities, and no capacities to take on new staV.”
“I have been told by one firm that they are not recruiting trainees in 2007 in view of Carter. I have
been told by another firm that they can make no guarantees that they will be recruiting trainees in
2008 in view of Carter.”
“Some local firms dependent on legal aid have informed me that they cannot give training
contracts because they cannot aVord to and further change in legal aid will mean that they will not
be able to make training contract oVers any time in the foreseeable future.”

“There is a fear that there will be a recruitment drive to employ inexperienced and unqualified staV
to undertake case preparation.”
“A firm I currently work for (small criminal legal aid firm) is closing down mainly due to Carter
implications. On interviews smaller firms are only oVering paralegal positions rather than training
contracts due to the uncertain implications of Carter.”

“My chambers collapsed while I was in the middle of pupillage training as a result of anticipation
of Carter.”

“I have been told I will not be kept on in a post as a newly qualified criminal solicitor as a result
of Carter.”

7.5 Despite our invitations to raise these issues with Lord Carter in person, the report simply does not
deal with the need to ensure a next generation of well-trained lawyers. Instead Lord Carter appears to believe
that such opportunities will flow from the new and profitable system. However, 95% of respondents to the
survey felt that the impact on recruitment and intake of young lawyers should have been considered by the
review. The Legal Services Commission has constantly responded to concerns about future generations of
legal aid lawyers by referring to their 100 sponsored training contracts. However, 94% of our respondents
felt that these sponsored training contracts were not suYcient to deal with the problem.

7.6 It will be prohibitively expensive to do legal aid work

We have outlined at 5.3 the extent to which the poor pay acts as a disincentive to young lawyers who want
to work in legal aid. However, the financial considerations are not just a disincentive but for some make it
financially impossible to work in the field, as shown by the following response to our survey:

“I have a young family to support. Since I went into the publicly funded sector 5° years ago, hourly
rates have not changed, fixed fees have come in and are now being restricted even further. I simply
cannot aVord to remain in the sector if this is the way things are going.”

Training as a lawyer is an expensive business. 49% of our respondents had spent between
£10,000–£20,000, 16% had spent between £20–£30,000 and 8% had spent over £30,000. 31% of our
respondents owe between £10,000–£20,000, 22% owe between £20–£30,000 and 7% owe over £30,000 as a
result of their education and training expenses. Such debts will be almost impossible to pay oV on the very
low starting salaries oVered in legal aid and the possible abolition of the minimum training contract salary
further reduces prospects of an financial certainty. The result will be that we loose bright and committed
lawyers simply because they cannot aVord to be legal aid lawyers.

8. Young Legal Aid Lawyers that do Continue to Practice May be Particularly Disadvantaged

8.1 YLAL have grave concerns over the negative eVect that these proposals will have on those who do
manage to enter or remain in the profession. It is a fact of commercial business structures that junior staV
come under the greatest pressure when savings in time and costs need to be made. Despite some claims that
larger firms will have more resources for training, 70% of respondents to the survey felt that the move
towards larger firms would be likely to have a negative impact on training. With increased emphasis on
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volume of output and the need to regulate time spent on cases, trainees will face pressure to cut corners to
overcome the ineYciencies corresponding with their lack of experience. This will go hand in hand with
reduced time spent by supervisors training and guiding young lawyers. The result will be a pressure cooker
in which both trainees’ and supervisors’ levels of advice and representation suVer, leading to reduced quality
of service for clients.

8.2 93% of YLALs have stated that they believe a fixed fee system will put pressure on them to provide
a lower standard of advice. Already trainees are reporting warnings from supervisors over excess time spent
attending on clients and that they will have less contact for assistance should these proposals go forward.
One of the ways in which firms will deal with these problems is to allocate more lower-level tasks to trainees,
focusing their skills in narrower areas and diminishing the quality and breadth of their training. This will
lead to reduced opportunities for career development and the obvious risk that lawyers will not have
suYcient skills to identify more complex problems and that such problems will not be resolved as expediently
as possible. Young lawyers will have an insuYcient range of legal expertise to deal with clusters of inter-
related problems. Even where lawyers have a broader knowledge, there will be insuYcient flexibility under
a system of bulk bidding to deal with these problems. On the other hand there is an equal danger that trainees
will be exposed to extremely complex casework and clients without the necessary experience and without
the requisite supervision. Such a fraught decision making process is sure to undermine trainees’ confidence
and, in turn, that of their clients and will ultimately aVect the quality of service.

9. Conclusion

9.1 YLAL are deeply concerned that the proposals in the Carter review will have disastrous and
irreversible eVects on the justice system, for clients and providers. YLAL welcome the Committee’s inquiry
into the impact of Lord Carter’s proposals. These submissions have addressed the key areas of the
Committee’s terms of reference from the perspective of young lawyers. First, YLAL consider that the
proposed changes will have a negative impact on the justice system. The view of young lawyers is that the
proposals will undermine social justice, which is the very basis on which the legal aid system was founded.
We submit that Lord Carter’s proposals need to be revised and reconsidered with a mind to protecting access
to justice and quality; in particular, more flexibility needs to be built in to the proposals to meet clients’ needs
in the interests of justice.

9.2 Second, we are convinced that the proposals will have a disproportionate aVect on certain types of
providers, hindering diversity among practitioners and discriminating against clients from minority and
underprivileged backgrounds.

9.3 Finally YLAL members believe that the fixed fee proposals will have a negative impact on provision,
reducing quality and leading to a loss of highly trained practitioners from the field of legal aid. As Lord
Carter says, sustainability is key and without a future generation of committed legal aid lawyers
sustainability is impossible.

9.4 YLAL are disappointed that we were not consulted during the review but in lieu of that consultation,
YLAL respectfully seek that the Committee considers our submissions in its recommendations. In
particular, we call for an impact assessment of the eVect of the proposals on the next generation of legal aid
lawyers and for measures to be put in place to protect the intake and training of future legal aid lawyers.

9.5 YLAL hope that the comments and evidence provided in these submissions will be of interest to the
Committee and stress that we would be willing to give oral evidence to the Committee should that be of
assistance.

October 2006

Evidence submitted by Bristol Law Society (LAR 117)

“A FAIRER DEAL FOR LEGAL AID”

Bristol Law Society represents approximately 1,400 members within Bristol and the surrounding
countryside. Practices consist of those in both rural communities and the large urban area of Bristol. The
Criminal Law Committee consists of representatives from criminal defence firms, justice’s clerks, a crown
prosecutor and chief clerk in the Crown Court. The committee has over 200 years combined experience
within the criminal justice system and the defence representatives consist of both employed solicitors and
partners within firms.

We would wish to make a number of fundamental points to the Committee before addressing Lord
Carter’s Review and recommendations.

1. There has been no proper increase in rates of remuneration for criminal defence lawyers for 14 years
save a very small rise in 2001. During the same period of time the cost of running practices has increased by
over 60% taking into account overheads such as wages, travel, electricity, insurance rates and rent.
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2. We accept the findings set out in Lord Carter’s report of his independent analysts PKF and Otterburn
legal consulting namely that many criminal defence practices operate on the edge of profitability and that
criminal defence practices are amongst the most eYcient within the legal community.

3. We would submit that against the background set out in (1) and (2) above it is clear that the
Government are deriving best value from those practitioners working within the criminal defence service.
We would however ask the committee to compare the cost of such practices with the cost of the Public
Defender Service where a report was commissioned by the Legal Services Commission into the cost and
eVectiveness of the Public Defender Service and this report was carried out by Professors Cape and
Moorehead. We understand that the report was finished some considerable time ago but has strangely not
yet been published.

4. We concede that there is much wastage within the criminal justice system in the main occasioned by
the ineYciencies of other agencies within the system such as the police, the Crown Prosecution Service, the
national oVender management service on occasions the Court Service as well as independent contractors
responsible for the production of prisoners to court. One of the prime diYculties is that each independent
agent is only mindful of its own budget and has little regard or concern for the budget of others including
the legal aid budget.

5. It is our submission that there has been a considerable increase in the volume of cases passing through
the court which has a direct eVect upon the legal aid spent in relation to the criminal defence service. In
support of that we would point to the following factors:

(a) The number of cases received in the Crown Court in England and Wales rose by over 15% between
2001 to 2004.

(b) The number of cases received in the Magistrates Court increased between 2001 and 2003 by 9.2%.

(c) The prison population has increased from 63,400 as at January 2001 to almost 80,000 at the
present time.

(d) There has been a vast increase in legislation and a survey by the pressure group “Liberty” recently
demonstrated that since 1997 there had been at least 700 acts of Parliament dealing with criminal
law there have been new oVences created under the Sexual OVences Act and under Terrorism
Legislation.

(e) The Criminal Justice Board figures show that a rise of 19% in the number of oVences brought to
justice nationally occurred between March 2002 and June 2005. It is therefore hardly surprising
that the spend in legal aid on the criminal defence service has risen between 1997 and 2005 by 37%
in real terms. However, that needs to be compared with the increase in spend in the Crown
Prosecution Service within the same period of 60% and increase in spend by the Serious Fraud
oYce in the same period of 110% and an increase in spend by HM Customs and Excise prosecution
and detection of 50%.

It is our submission that Lord Carter’s Review seeks to provide a quick fix for the spend by penalising
criminal defence lawyers without addressing the real issues as to the increase in spend. From a survey carried
out with local defence practices it was established that the profitability of those practices range between 15%
and 18% of the gross income this having reduced annually for the past 10 years.

We would estimate based on the figures set out in Lord Carter’s proposals and having regard to the eVect
of fixed fees in the Magistrates Court, the police stations and the Crown Court coupled with the reduction
in spend in travel and waiting that the reduction for each individual practice would be of over 20%. It would
therefore be obvious that practices far from operating at the margins of profitability would be operating at
a vast loss. We have not established a single practitioner within the Bristol area who feels that the current
proposals put forward by Lord Carter could be made to work and there are a number of firms who are
considering reducing the number of staV or even closing their legal aid departments entirely. This is
particularly so in the rural areas who may have to travel greater distances to visit clients in prison or to attend
Courts or police stations, there is therefore going to be a serious aVect on their client’s access to justice. Lord
Carter in his report suggests that the imposition of fixed fees can be seen as an incentive to reward eYciency,
equally in our submission they can be seen as an incentive to cut corners, standarised cases can be dealt
within a fixed fee system however in any fixed fee system there has to be a viable escape route for the more
serious and complicated of cases.

Best Value Tendering

It is our considered opinion that best value tendering is neither viable or appropriate for the provision of
legal services within the criminal defence service. This is not a manufacturing industry whereby an identical
product is supplied each time. The services provided depend upon the client and the nature and complexity
of each case. Many clients of criminal defence practitioners are amongst the most vulnerable members of
society, they may be immigrants, dyslexic, severely challenged in reading and writing or have severe mental
health diYculties. Many are drugs addicts or have alcohol dependency problems, one cannot rationally see
that any one case is the same as any other. To reduce such cases to standard units is both iniquitous and
potentially an aVront to justice.
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We are deeply concerned that Lord Carter’s report fails to mention at any stage the research carried out
by Professors Ed Cape and Richard Moorehead. That report into why the cost in the legal aid system had
increased for defence lawyers exploded the myth that defence lawyers were responsible for those increasing
costs quite how or why such an important piece of research could be overlooked or discounted by the Carter
Review is a mystery and in our view casts very real doubt upon the credibility of his report. We would also
draw to the attention of the Committee the report commissioned by the Law Society by the Economists
LECG which shows the vulnerability of criminal defence firms coupled with the projected meltdown that
would follow.

6. We are concerned that many firms within rural areas who currently provide criminal defence services
as a service to their community without those services adding to the profitability of the practice will simply
cease to do criminal defence work altogether. This means that those rural communities will have no criminal
defence service practitioners. If it is expected that firms within urban areas will take on this increase in work
in rural areas then we have very grave doubts as Lord Carter’s report envisages the abolition for payment
of travel and waiting. Firms will not be prepared to take on uneconomic work outside of the urban boundary
in which they operate, the eVect of this would be to create access deserts within many areas. We would
submit that the Government currently obtains excellent value from criminal defence lawyers for the reasons
set out above. The reason for the increase in cost of the service is reflected by the increased number of
oVenders being brought to justice. It is our submission that rates of pay need to be further increased to ensure
sustainability of the market, we would accept that some steps could and should be taken to avoid the
continuing fragmentation of the market for example a restriction on the grant of new contracts in areas
where there is suYcient supply. This might allow the markets to evolve into larger units as is envisaged by
Lord Carter. We do however believe that the present proposals risk wholesale breakdown of the system
which is likely to prove irretrievable. We also do not accept the contention of Lord Carter that there will be
an increase in supply. The current desire to take a number of cases out of the criminal justice system to be
dealt with by way of fixed penalty notices or cautions or conditional cautions is increasing. If that fact is
coupled with the likely impact that means testing would have, which based on the Department of
Constitutional AVairs own figures shows that between 70,000 and 100,000 applicants will become
disenfranchised ie not eligible for legal aid on means alone. These factors alone are likely to lead to a
diminution in the amount of work and completely destroy Lord Carter’s basis for his proposals. We would
therefore invite the committee to recommend that Lord Carter’s proposals should not be implemented in
their current form but that the system should be properly funded and that there should be an increase in the
rates of pay on a year by year basis in line with inflation.

November 2006

Evidence submitted by Fisher Meredith (LAR 119)

Introductory Material

Fisher Meredith is a prominent South London law firm operating from one set of premises in Kennington.
There 110 staV including 80 lawyers.

Eight of the 10 departments deal with publicly funded legal work which accounts for about 70% of all fee
income (around £4 million).

The firm has been in existence for 31 years, has 11 contracted areas of law with the Legal Services
Commission (LSC) and was chosen after fierce competition to be one of 25 firms nationally in the LSC
Preferred Supplier Pilot.

The firm currently has £1.7 million of unpaid legally aided work in progress but because of the lengthy
delays in payments in publicly funded work the firm has to borrow £800,000 from its bankers at an annual
cost of around £55,000 in interest payments.

The range of publicly funded legal services covers family, children, housing, crime, community care,
education, prison law, civil actions against the police, public law, professional negligence, immigration,
mental health and employment.

The firm prides itself on a progressive and dynamic approach to law firm management and has won a
number of industry awards over the past few years, the last of which was last week being “Highly
Commended” for the “Best Employer” category at the Law Society Race Equality Awards.

(a) Whether there is a need to modernise the procurement of Legal Aid?

1. The Legal Aid system faces considerable challenges. The supplier base is contracting and there is little
in the way of incentives for highly indebted law graduates to go into what is a relatively poorly paid areas
of law whilst rewards in other legal sectors are much higher. Those undertaking publicly funded legal work
face a consistent struggle against increasing levels bureaucracy imposed by the LSC and pressure from
non-legal aid partners in law firms who increasingly see this type of work as a drain on profitability.
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Set against this successive legal aid Ministers complain of the increasing cost to the Legal Aid Fund,
currently £2.1 billion, whilst praising the eVorts of dedicated legal aid lawyers and reaYrming that legal aid
is a pillar of the welfare state alongside education and health. They say it is a public service funded by
private capital.

Fisher Meredith (FM) accept that the system has grown up piecemeal over the years and is unduly
complex bureaucratic and fragmented. There is very little incentive for new owners(except in crime) and the
aging profile of equity partners reflects this.

2. In relation to criminal work there has been an increasing fragmentation in recent years. This has
resulted from there being little in the way of barriers to entry for new firms breaking oV from established
firms. This process is helped by the LSC eVectively bankrolling any new crime firm for the first six months
by the use of standard monthly payments. This has meant that established firms who oVer a full holistic
service to clients and have taken time to build up a substantial infrastructure with appropriate levels of
training and development suVer loss of market share each time a new firm breaks oV and sets up. There are
over 490 contracted crime firms in London.

3. The Carter paper attempts to address this process of fragmentation but the fact remains that the cuts
in fees anticipated, which for FM would be of the order of 15% in 2007–08 for police station and magistrate
courts work and over 20% for Crown court work would mean that the FM crime team, which is currently
barely profitable, would not survive the transition stage to “steady state” in 2010.

4. FM accept in general terms the rationale of discounted price for greater capacity and would wish to
take advantage of this if it were available in crime since concentrated work in a local area would mean that
there would be a rise in the average hourly rate because of the commensurate reduction in spend on travelling
and waiting (work paid for at the lowest end of the payment scale).

5. The civil and family proposals which were published in the LSC/DCA document “Legal Aid: a
Sustainable Future” came as a huge surprise and shock to the profession, there having been virtually no
consultation with the profession and representative groups about this.

The new structures for public law children, private law family, mental health, immigration and a regional
or national average fee for other civil cases previously dealt with under the tailored fixed fee scheme would
mean huge potential losses particularly for specialist firms in London.

FM have for a number of years filtered out simpler cases so that these could be dealt with by for example,
not for profit agencies or the like and concentrated, with a cadre of experienced solicitors, on specialist
complex cases particularly those challenging public authorities. We consider this to be the best use of the
Legal Aid Fund and the best use of the skill sets available to us.

Our overheads are necessarily much higher in London than in the provinces. Salary scales for secretaries
and support staV and basically for all other services including rent and rates are substantially higher in
London than in other areas. Legal Aid rates in civil and family work have been pretty much frozen for a
dozen years and we have struggled each year to maintain viability and really only been able to continue to
survive in circumstances where we make eYciency savings through automation, gearing, through delegating
work to the right level and by working substantially longer hours each year.

The LECG report in particular as well as material from Andrew Otterburn and PKF supplied for the
Carter Report indicate that legal aid firms particularly criminal legal aid firms operate on the margins of
profitability and that those margins, having taken account of interest on capital accounts and notional
salaries to partners, are in the range of 4% or less. As the LECG report states these margins are considerably
less than comparable sectors such as insurance broking or financial service work where margins of 10–15%
are the order of the day. Our current margin is less than 4%.

It has been very diYcult to firmly establish the levels of losses which we would suVer within year one ie
2007–08 because the LSC’s data is worked out on assumptions which have not been shared with the
profession. On the figures which we have run for our financial years 2005–06 (ie to 30 June 2006) we
anticipate our losses in year one ie 2007–08 would be as follows:

Mental health 20%
Immigration 25%
Public law children 25%
Private law family 25%
Actions against the police 20% (controlled work)
Housing 20% (controlled work)
Community care 20% (controlled work)
Education law 15%–20% (controlled work)
Public law 20%

It is said by the LSC that the proposals are cost neutral in relation to civil and family work. This is clearly
not the case in relation to those who have a higher average cost per case because they undertake more
specialist complex work and especially those who operating from London. It seems to us that we are
precisely the type of firm that could anticipate a “double whammy” with losses of around 20% across the
board which would make the whole future of legally aided work at the firm unsustainable.
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6. Our bank (RBS) who currently lend us £800,000 (because we undertake publicly funded work) would
not find these sort of losses and additional borrowing acceptable and would demand that we downsize
departments and the firm generally and move towards the gradual withdrawal from legally aided work. This
would be a huge loss to the London Borough of Lambeth, one of the local authorities with the highest level
of deprivation indicators since we are probably the largest firm still oVering legally aided services in the
whole of South London.

7. We have established the reputation for being a very eYcient and well thought of training institution
for young lawyers and have very close links with the College of Law, mentoring candidates particularly from
BME backgrounds. The withdrawal of this sort of service would increase what is already a current
recruitment crisis whereby those entering the Legal Aid sector can expect to earn almost £30,000 less than
their contemporaries undertaking non Legal Aid work. (FM newly qualified salary £27k. City firm newly
qualified £55k). We note that the Carter paper and the LSC paper are completely silent on the question of
the recruitment and retention crisis and training young lawyers generally.

The transition fees for management help and automation help of £6,000 maximum are simply derisory.
For example the capital cost of video conferencing is around £7,000 or £8,000 alone with an annual running
cost of around £6,000.

8. Fixed fees are likely to have a significant eVect on quality standards. We achieved an excellent peer
review ratings in four out of seven areas of work examined. We see a clear link between high peer review
scores particularly for those undertaking specialist complex work and higher average cost per case.

9. We also anticipate diYculties in moving towards a “steady state” and that the government will renege
upon promises to stand by market rates if this does not suit them. The proposed contract allows the LSC
to determine our contracts at three months notice. The usual business cycle is three to five years and notice
of three months is simply ridiculous. We face the further threat that if the LSC plan a Community Legal
Advice Centre in our area we would be forced to give up all our civil and family work at a stroke.

10. We cannot see that there will be any reduction in transaction costs and believe these to be illusory. We
will still be required to provide a substantial amount of information to the LSC who are painfully addicted to
the micro management of suppliers. In any event in civil and family cases where our costs may be paid by
the other side we would have to prepare bills for assessments of costs in the same way as we had done in the
past with no reduction in potential labour or administrative costs.Our overview is that although there is a
compelling argument for proceeding with reforms of the currently dysfunctional criminal law market in
conurbations there is no such compelling rationale in relation to the civil and family budget which is
eVectively under control and has remained so for some years. We believe that the civil and family proposals
need much more thought and that an extension to the consultation period whereby serious negotiations can
take place between the representative bodies and the LSC should occur over a period of six months with a
view to reforms being implemented not before April 2008 at earliest.There needs to be a much greater
alignment of the fees paid between barristers and solicitors. The Bar remain untouched by these cuts and
these proposals generally. If a solicitor undertakes a final hearing in a care case payment will be about £500
in total no matter if the case runs for several days whereas Counsel will be paid a daily rate of more than
£500, sometimes as much as £1,500. This sort of unfairness is unforgivable.

(b) Whether the timetable for implementation suggested in Lord Carter’s Report is realistic

1. This issue is dealt with above. There are compelling reasons why the criminal reforms need to continue
within the timeframe specified but the civil and family reforms need further negotiation and discussion
before implementation at earliest in April 2008.

(c) What benefits might be generated for defendants and others by adopting these proposals

1. The main beneficiary will be the government. It is diYcult to envisage what if any benefits will accrue
to legally aided clients. The number of legal aid providers will decline, potentially creating advice deserts
outside of conurbations and prominent high quality suppliers will either downsize or close. This seems
contrary to Lord Carter’s stated aim of putting quality at the forefront. There seems to be a complete
contradiction between the need to ratchet up service standards for their Preferred Supplier Scheme, ensuring
peer review scores of one or two and the notion that all legal aid work is to be commoditised and undertaken
by the least skilled members of staV, (mostly unqualified). The Minister concerned was asked how firms
should restructure and was unable to answer this point simply saying it was not for her to say how firms
should restructure. This is simply not good enough.

Fixed fees are supposed to operate on a swings and roundabout basis. Unless a firm has a large enough
mix of cases this principle will not have any eVect and will only result in losses particularly those who like
FM have a preponderance of more complex specialist cases.

Under a fixed fee regime there will be no incentive, (indeed quite the reverse) to take on cases for clients
for whom English is not a first language, mentally disordered clients, those with drug and drink problems,
indeed a fair selection of the socially excluded.
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2. The Strathclyde University Research of Stevens and Tata indicates that when fixed fees for criminal
work were introduced in Scotland quality suVered.

3. FM anticipate that the same eVect will occur in England and Wales once these proposals are
implemented. Clients will be increasingly frustrated by limitations on suppliers’ ability to act for them and
there will be a distinct lack of “equality of arms” when we and our clients are opposed by government and
public authorities generally upon whom there are little or no restrictions in terms of time spent on cases.

(d) What impact the proposal will have on diVerent communities (such as black, minority, ethnic and rural
communities)?

FM have always prided ourselves on supplying service particularly in our home borough, the London
Borough of Lambeth which is one of the most ethnically diverse boroughs in the UK. A downsized or lower
level of service will disproportionately aVect large numbers of clients from ethnic minority communities in
Lambeth.

(e) What impact any or all of the recommendations will have on Legal Aid providers

This issue has been dealt with under the heading “Modernising the Procurement of Legal Aid”.

(f) How will proposals aVect firms of diVering size, structure and practitioner mix

It is likely that the only firms that will be able to eVectively survive these reforms will be firms within the
provinces who have no particular commitment to quality who operate a factory model with work
undertaken by low skilled paralegals supervised in clusters by a few qualified supervisors. The standard of
work will not be high and clients will suVer since outcomes will be of no interest to suppliers who will be
guaranteed work because they are prepared to be paid at bargain basement levels.

(g) Whether the measures proposed will promote the provision of high quality advice and support the eVective
and eYcient of the justice system

We are convinced that the proposals will not promote high quality advice and it is hard to see how these
proposals can promote eYciency to any significant extent. The proposals put the future of legal aid at risk
by making it less than viable for a significant number of suppliers. It is therefore likely that clients will
experience a reduction of access to justice with remaining suppliers operating a factory production line
approach rather than a bespoke service which addresses clients needs in the holistic way.

There needs to be a thorough rethink on the civil and family proposals in particular and a recognition
that the civil and family budget is substantially under control and there is no need to place under threat such
an important yet vulnerable market of suppliers.

October 2006

Evidence submitted by Education Law Practitioners’ Group (LAR 120)

1. The Education Law Practitioners’ Group is a group of lawyers working in the field of Education Law
primarily on behalf of parents and children. We believe that it is important that the Constitutional AVairs
Committee consider the impact of the Carter Review on Education Law because of the very wide
implications which this has in relation to the needs of children generally and, particularly, those suVering
social deprivation.

2. Education Law covers a number of areas, including school admissions and exclusions, negligence
claims, and in particular special educational needs (“SEN”), including related issues such as disability
discrimination, action necessary to enforce agreed SEN provision, and the particularly prevalent problem
of children who are out of school. Education lawyers frequently have to deal with related social welfare law
issues, since children with SEN are frequently also disabled and/or have other care needs.

3. This is an area where there is a growing need for assistance and a relatively small number of
organisations with specialist Education contracts. They are not evenly spread through the country; our
members receive enquiries from all over England and Wales irrespective of their location.

4. The need for assistance with Education Law issues, including in particular SEN, is illustrated by a
number of recent developments:

— Department for Education statistics show that approximately 60% of children permanently
excluded from school each year have SEN.
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— Experience is that local authorities are failing to comply with the law relating to SEN provision,
and the DfES found it necessary in December 2005 to issue a letter to all Chief Education OYcers
advising that they must not operate blanket policies refusing to assess particular groups of children
with SEN; and must, in Statements, specify, detail and quantify the special educational provision
necessary to meet the needs of the child concerned. Despite that, the problem persists.

— OFSTED reported in October 2004 that the policy of inclusive education of disabled pupils and
pupils with SEN is failing and that provision in schools is inadequate. This has been a particular
problem in relation to children with behavioural and social problems who also form the greatest
proportion of excluded children with SEN.

— The Children’s Commissioner has recently reported that current educational provision for
children with autism is “shocking and appalling”.

— The House of Commons’ Educational Select Committee reported in July 2006 that there are
significant problems with the current system of SEN provision, particularly the failure to cope with
the rising number of children with autism and social, emotional or behavioural diYculties.

— The same report identified that there are significant long-term economic and social costs involved
in failing children with SEN. Particular concern was expressed in relation to children with SEN
who end up being excluded and involved in crime.

5. The importance of proper provision for children is identified in the Every Child Matters initiative. As
indicated above, there continues to be a failure of local authorities and others involved with children to
deliver properly joined-up services for vulnerable children. It therefore becomes all the more vital that
parents and children should have recourse to proper legal advice and help in order to access their full
entitlement. Education Law practitioners are uniquely well placed to assist in making the initiative a reality.

Carter Review and DCA Proposals

6. The main proposals aVecting Education Law practitioners are as follows:

— As from April 2007, Legal Help work will be subject to fixed fees, either at a national average of
£293 per case, or regional averages varying between £155 and £440 per case. Where work assessed
at hourly rates exceeds four times the fixed fee, it will be paid in full but only after assessment by
the LSC; if after assessment it is reduced to a level under four times the fixed fee, only the fixed fee
will be paid.

— Disbursements will be paid in full but subject to checking if deemed out of profile.

— By 2009 only providers achieving levels one or two on peer review will be permitted to have
contracts.

— At a later stage consideration will be given to fixed price tendering for work carried out under full
certificates at fixed fees.

7. At present Education Lawyers carry out a high proportion of contracted work, mainly because public
funding certificates are not available for representation in tribunals, including SENDIST and independent
appeal panels dealing with permanent school exclusions and school admissions.

8. Additionally, a substantial amount of work in other cases (for example, to enforce provision in
statements of SEN, or to secure full time education or education for sick children) is carried out under the
contracted system with a view to resolving problems without the need for court proceedings where possible.

9. The basis of the calculation of the proposed fixed fees has not been supplied by the DCA, which
suggests that London firms have higher averages purely because of the greater costs of operating in London.
This demonstrates a serious misunderstanding, given that all firms work to prescribed hourly rates which
are only slightly higher in London. The diVerences are more likely to be explained by the particular problems
of social deprivation in some areas resulting in complex social and educational problems, and the fact that
local authorities in such areas are frequently struggling and disorganised; therefore any dealings with them
unavoidably involve extra work. Additionally, some authorities are more unwilling to negotiate or concede
claims, leading to the increased need to take tribunal cases through to full hearings, or to commence court
proceedings.

10. It is suggested that the reforms aim to promote early settlement of cases. Since in education cases we
are always dealing with opponents who are not legally aided, they will become aware that it is in their
interests not to negotiate and to force withdrawal of meritorious cases for lack of funds.

11. In some areas of the country, notably the North, the number of providers carrying out education
work, in particular SENDIST work, is extremely low, which produces unrepresentative average figures, and
would mean that clients who cannot travel (due to disability or low income) cannot access legal help;
solicitors will be unable to aVord to travel to them under fixed fees.

12. The suggested fixed fee figures are not realistic. They are supposed to import a “swings and
roundabouts” result, but it is impossible to see how that can operate in firms undertaking education work
of any complexity. It is characteristic of education cases that there is a long and complex history on which
instructions have to be obtained; a large volume of complex specialist documentation; and complex legal
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issues. It follows that the initial stages of taking instructions, perusing documents and advising will use the
greater part of the fixed fee, before any other substantive work is done. Therefore few cases will fall
suYciently under the fixed fee level to compensate for those which are substantially above it.

13. The LSC/DCA claim that the use of fixed fees results in an increased number of acts of advice is
illusory. This has to a great extent been achieved by two measures:

— Where in the past a client has presented with a number of education problems—for example a child
with SEN who has been excluded from school and is not receiving full time education—these were
all dealt with under one file and therefore recorded as one act of advice. Under a fixed fee scheme,
such cases are divided into at least three separate files representing the separate elements of the
case, but no more acts of advice have in fact taken place.

— Firms doing high quality work have previously operated a filter system whereby they will not
accept cases which have no legal merit. In those cases the inquirer has been given some basic advice
over the telephone without charge. Under a fixed fee system, the inquirer is taken on as a client,
only to receive precisely the same advice as they would previously have been given without charge.

SENDIST Cases

14. It may be of assistance to give basic illustrative information as to the work involved in an appeal to
SENDIST, perhaps the most common type of contracted work.

15. Once instructions have been taken, grounds of appeal are drafted, identifying the child’s needs and
challenges to the Statement. This requires initial analysis of the Statement and various educational and
experts’ reports. Relevant documentary evidence must be identified and lodged.

16. The lawyer must identify consider the need for expert evidence. SENDIST will not order any special
needs provision unless it is supported by professional or expert evidence. As there is a shortage of experts
in this field, finding them can be diYcult. They must then be fully briefed and their reports carefully checked.

17. Subsequently a case statement is entered. This involves consideration of all the evidence, including
experts’ reports, detailed analysis of the disputed elements of the Statement, and formulation of the
educational, medical, factual and legal issues involved.

18. SENDIST then sends large bundles comprising all documents filed by both parties. It is necessary to
analyse this, in particular the local authority case statement and evidence, to consider what further work is
required before the hearing.

19. An increasingly important element of the work involves drafting a “Working Document”. This sets
out the wording suggested by each side for the disputed elements of the Statement, showing those items
which are agreed or disputed. This can take several hours in a complex case.

20. Preparations are then made for the hearing itself. Legal aid is not available for representation at the
hearing, and solicitors have to do a substantial amount of work to find volunteer representation, for example
from charities. Occasionally solicitors represent clients without charge rather than leave them
unrepresented. Where advocates are found, they must be extensively briefed.

21. Finally, after the hearing the client is advised on implementation of the tribunal order and/or any
appeal.

22. Therefore SENDIST cases require several hours of complex work which cannot conceivably be done
within the proposed fixed fees. The availability of exceptional claims where costs exceed four times the fixed
fee does not assist practitioners to any great extent. At the outset of any SENDIST case it is impossible to
assess whether the exceptional fee figure will be reached. London firms therefore carry the risk that they may
do work to a value of up to £1,759 for which they will only be paid £440.00; or they may do work to a value
of £1,800, but if as little as £41.00 is disallowed on assessment, again they will only receive £440.00. Given
the very low profit margins to which legal aid firms work, the risk of losing over £1,000 each on a substantial
proportion of cases within one department is not acceptable.

23. It is therefore suggested that if a fixed fee is imposed, then the exceptional claim level should take
eVect at a much lower figure, at most 2.5 times the fixed fee.

24. It is clear that a significant level of expertise is needed for SENDIST work. Each case will be diVerent
and this is not work which can be sensibly commoditised or done to a satisfactory standard at paralegal or
newly qualified solicitor level. However, the pay rates envisaged are clearly wholly uneconomical for work
carried out by experienced solicitors.

25. It is not acceptable that parents in SENDIST cases carry the substantial disadvantage that Legal Aid
is not available to cover representation or the costs of calling expert witnesses: their opponents are not so
constrained and additionally have much more SENDIST experience. Given the increasing technicality of
tribunals of this nature, we would suggest that consideration should be given to whether this work should
in fact be funded by full legal aid certificates, both to deal with this issue and to ensure that it is carried out
by suitably qualified lawyers.
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26. A further concern arises in relation to the DCA proposals for disbursements in such cases, in
particular the suggestion that out of profile claims may be disallowed. Experts’ fees in SEN cases are always
high, and practitioners are therefore worried that they will carry the risk that the LSC will disallow such fees
leaving practitioners with personal liability.

27. Experience of tailored fixed fees has demonstrated that these have led a number of firms to stop doing
SENDIST work. If they are reduced to the rates proposed, it is inevitable that yet more firms will stop doing
such work, to the detriment of a very vulnerable sector of the population.

28. This would clearly be a false economy. If the tribunal habitually has to deal with a higher proportion
of parents who do not have the benefit of legal advice, this will inevitably lead to longer hearings and the
need for much more help to parents from tribunal staV. That will increase the expenses of the tribunal itself.

29. SEN issues result in the need for legal assistance in many other areas, for example where children do
not receive the provision set out in Statements. Again this requires specialist high level legal help which may
not be possible at fixed fee rates.

30. The statistical evidence cited at the commencement of this document as to the eVects of failure to
provide for SEN, in terms of initial school exclusion and subsequent pressure on the social security system
and involvement in criminal activities, indicates the major costs to be borne by society as a result of failures
in this area. SENDIST is not such a busy tribunal that proper legal representation would represent a
substantial expense, whilst the potential savings in terms of social security support, crime prevention and
reduced criminal justice and prison provision in later years would be very substantial.

31. Whilst the issue of SEN and SENDIST cases provides the most stark illustration of the importance
of this area of work and the diYculties involved, our members have major concerns in relation to other areas
of work. Perhaps the most important is in respect of children who are out of school. This may result from
a number of factors, for example:

— Inadequate provision of school places.

— Children who are ill.

— Children with school phobia.

— Children who are hard to place because, for example, they are in care, from traveller families, or
recent immigrants.

— Children who have been permanently excluded from school and for whom alternative provision
has not been made.

— Children with SEN for whom a suitable school has not yet been identified.

32. Frequently local authorities are only induced to comply with their legal responsibilities in this area
by the involvement of lawyers. Again, these are issues which are not easily resolved within the suggested
fixed fees.

33. Overall the proposals are more likely to encourage firms to take on a preponderance of low cost
straightforward cases at the expense of high cost complex cases; whereas it is the latter where the need for
legal help is greatest.

34. The proposals further do not provide any incentive for practitioners to gain experience, or for firms
to keep experienced and senior lawyers doing legal aid work in this area. There is a very high demand for
such work within the private sector and, as a matter of simple economics, firms will be forced to focus on
the private sector at the expense of the legal aid sector.

Quality Control and Peer Review

35. It is literally impossible for practitioners to carry out the very complex work described above at level
1 or 2 standards within the fixed fees suggested. However, we do not believe that peer review standards
should be diluted. This will inevitably mean that more practitioners will either withdraw from the work or
will fail at peer review, leading to lower availability of help for the most socially vulnerable.

Licensed Work

36. Whilst proposals for this are not yet fully formulated, we are concerned that overall the Carter and
DCA proposals will drive senior and experienced practitioners out of legal aid work, and that complex legal
work will be expected eVectively to be done by paralegals and newly qualified practitioners. We are very
concerned indeed that, unless experienced practitioners continue to be involved in legal aid work, clients will
not be able to obtain adequate legal advice and their rights will not be identified, let alone defended through
the courts. When dealing with claims at the certificated level, for example judicial review and education
negligence work, it is of course the case that our opponents are not financially constrained in the same way
as we are, and certainly they would not contemplate having such work done at less than senior level. This,
again, would mean that legally aided clients are at a major disadvantage, and indeed that there will be waste
of legal aid funds by virtue of the fact that work will be carried out more ineYciently and at lower standards.



3611141033 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 182 Constitutional Affairs Committee: Evidence

Timing

37. It is suggested that firms should restructure to meet the requirements of the Carter reforms. This is
unrealistic in the timescale suggested and without substantial funding. It is particularly unrealistic in relation
to Education Law practitioners who cannot possibly band together to provide an eVective service covering
the whole country. Proposals for community legal advice centres and networks currently do not include
Education Law services; this leaves a very substantial lacuna by virtue of the close connection between
education and social welfare work.

38. Overall, the proposals are not justified by evidence as to any increase in civil legal aid spending in
recent years, and indeed we question whether any other area of government spending can demonstrate the
same level of eYciency. It is our view that the way forward is to continue to fund this work at hourly rates
coupled with proper peer review to maintain standards.

October 2006

Evidence submitted by Jamie Ritchie, Brent Community Law Centre (LAR 124)

This is a brief comment on two aspects of your Committee’s Enquiry. It only relates to civil—not criminal
law. It is personal from me. We don’t, as an organisation, have resources to give you the thought-out
responses as we should. This is written in a hurry.

I am a solicitor, among the group who first established Brent Community Law Centre (the first Law
Centre to get public funding in 1972–73), and I have worked here ever since.

I. “Groupwork”

Long ago in the early 1970s before this Centre was funded we carried out a survey of one street in the
Harlesden area. We interviewed the majority of households. Not one respondent could have aVorded a
private practice solicitor. The conclusion was that there was enough need for legal assistance of all kinds
arising out of the problems of that street to keep a team of lawyers going for years.

Our conclusion was that Legal Aid with its case by case approach and its concentration on individuals was
a poor means of obtaining equality and justice. Moreover, by dealing with cases one by one, it was wasteful.

We further noted that, even where lawyers are involved, legal process through Courts and Tribunals can
channel people into technical by-ways in which the real justice of their case can get lost.

As a result we adopted practices in which the skills of lawyers were used to tackle issues collectively, to
help people articulate their grievances in groups, to press those grievances in forums outside as well as inside
Courts and Tribunals, to organise their aVairs in such a manner that would help them achieve their common
aims. Lawyers who represent the rich, we observed, also keep their clients away from Courts if they
possibly can.

This is not just about “social policy work” in which we as a Law Centre raise common issues in cases. It
is about giving groups of deprived people a degree of power over processes which shape their lives similar
to that given to the individual litigant in an individual dispute.

We were successful in much of this. Our work obtained national recognition (and some international).
On a tour round Brent we can point to buildings and institutions where work we did made a lasting diVerence
for the community.

It was extremely good value for money. Far greater benefits were achieved than could have been by
individual casework.

Unfortunately we have now reached a point here in which:

1. Our instincts for keeping cases away from the Courts (where more profitable public funding is
available) mean that we rely on uneconomic Legal Help. As a result we lose money every month
and are making experienced staV redundant. The financial incentives of the current legal aid
scheme and that proposed by Lord Carter do nothing to resolve this problem.

2. We daily see in our casework common issues (the same problem recurring again and again) and
we think: “We must find time to do something about that one.” But the ability to act is lost in the
next personal crisis which needs addressing for an individual.

3. Our funding from the local authority and from the Legal Services Commission (for all its rhetoric
about social issues and groups) is largely about doing lots of little cases one after another.

Without a substantial local element of lawyer skills devoted to collectivising problems, advocating
solutions and generally working imaginatively and, if necessary, causing a little fuss among the rich and
powerful, the Legal Aid system is destined neither to improve living conditions, nor to attenuate social
inclusion, nor to achieve any of a number of meritorious social aims, but to be wasteful of the legal talent
available and, I fear, ultimately to institutionalise inequality.
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II “Competition”

There is a false perception that competition between “providers” in legal services will somehow deliver
improvements in services. In the 1970s and 1980s in Brent the various advice agencies co-operated with each
other, referred people appropriately, worked together on common issues, discussed (sometimes argued
about) and supported each others’ funding applications. We had something like an advice plan for the
borough supported by all and which benefited the users.

In the 1990s all that was blown away when the Council decided that nothing was so good as a bit of
competition between the agencies. Since then there has only been mistrust between them, a breakdown in
communications, in referral mechanisms etc. Agencies are keen to hang on to what they regard as important
work (particularly if it is easy) and to refer on diYcult cases.

Professional standards have been eroded—those who defend them are considered “awkward” and those
who sacrifice them are considered “co-operative” or “flexible” and, hence worthy of funding.

We still are trying to repair the damage, but it is not easy.

Please also note that most of the types of work for individuals which now form the core of the Community
Legal Service (housing, welfare rights, employment, juvenile crime, domestic violence, education,
community care, some mental health work, immigration, public law) were developed by law centres
answering local needs in conditions entirely without commercial incentives.

The process of competitive tendering with its commercial secrets and other paraphernalia is divisive and,
despite the possible cost savings, can damage to services. Please don’t rush headlong into this!

October 2006

Evidence submitted by the Association of Major Criminal Law Firms (LAR 125)

1. The Association of Major Criminal Law Firms is a group of law firms working in the field of criminal
law. There are 32 member firms in London who represent about a third of the LSC spend on criminal law
in the police station and magistrates’ courts in the Greater London area. The London firms are
supplemented by around 20 large criminal law firms in Birmingham and Manchester. The latter firms
represent firms with the majority of the lower crime spend in those cities. The Association was set up in 2004
directly in response to changes in the procurement of publicly funded legal services in criminal law
anticipated by the LSC and DCA.

2. The Association therefore represents a majority of the “major players” in the London, Birmingham
and Manchester criminal law market. It contains firms with a longstanding track record and high profile in
major criminal law cases. The Association has been committed to engaging in constructive dialogue with
the LSC and DCA to ensure and preserve access by clients to good quality criminal defence services. In
general terms most, if not all of the Association members receive a spend of over half a million pounds in
lower crime under contract from the LSC.

3. The Association has broadly welcomed, with some reservations, the analysis of the criminal law
market by Lord Carter and his team and has accepted that the current system has grown up piecemeal over
a lengthy period of time. It is fragmented, complex, costly and bureaucratic, and very few are satisfied with
the way in which the present system currently operates.

4. It is unfortunate that the Carter team were specifically deprived of the opportunity to incorporate
within its report recommendations about the greater degree of joined-up government within the criminal
justice system and was given a chance to examine the substantial cost drivers within the system, particularly
the hectic plethora of government legislation.

5. The vast majority of criminal law firms within the Association are dissatisfied with the present system,
particularly because of the problems associated with fragmentation. What has been occurring over a period
of years is that larger firms who have committed to infrastructure spend, have spent time and money on
training and developing young lawyers, faced the continuing prospect of new firms breaking oV and setting
up in competition because there has been little in the way of barriers to entry to the market. This has been
exacerbated by the LSC bankrolling new firms in their first six to 12 months through standard monthly
payments. The net result has been a consistent decline in market share because new firms obtain market
share through duty solicitor allocations. These new firms rarely commit to training and development, or
infrastructure spend and are generally in it for the short term.

6. The Association therefore welcomes a move to “fewer larger firms”, since it is diYcult to justify, for
example, the fact that there are over 490 contracted firms undertaking lower crime work in London.

7. The principal concern for the Association’s members who have engaged in a real and meaningful
dialogue with the Carter team throughout, is whether these well-established prominent firms can survive the
transition to “steady state” in 2010.
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8. The research contained within the Carter report through Otterburn and PKF comments on the need
for better levels of gearing in law firms undertaking legal aid work but says that even the best performing
highly geared firms can rarely achieve margins obtained in comparable sectors. The highest levels of profit
margins appear to be at around 5% whilst comparable sectors such as insurance or finance expect margins
of 10–15%. There is therefore a fragility and vulnerability within the market that needs addressing and to
cut fees prior to providing greater capacity would seem foolish.

9. The Association’s members in general terms accept the rationale that greater capacity in a
concentrated area for a marginally discounted price is something that the Association’s members could sign
up to since a reduction in travelling and waiting from those changes would mean that the average hourly
rate would go up and the work in turn would become more profitable. Otterburn commented that some
crime firms with high levels of gearing found it almost impossible to make the work profitable at present
and therefore cuts would only further their decline.

10. The projected savings in year one 2007–08 are £23 million in lower crime and £24 million in Crown
Court litigators’ fees (nationally).

11. The losses in London for year one are high. Even on the LSC’s figures, which urgently need
verification, the loss of revenue for police station work for London firms would be in excess of 12%. There
appears to be a fairly extreme redistribution of money from London to the provinces despite the fact that
London overheads are substantially higher. This seems to make no sense at all.

12. The Association’s members could not withstand cuts in year one and two in advance of additional
capacity being granted to them. At present it is not known how London and the major conurbations will
be divided for the purpose of the establishment of duty solicitor schemes and meanwhile the process of
fragmentation continues apace.

13. The Carter reforms presage potentially a major reorganisation amongst law firms. The LECG report
says that 800 out of 2,200 firms may have to merge or disappear. Just at a time when firms will be undergoing
this major restructuring and when they will require capital input they will be facing the most serious level
of cuts. This very serious issue needs to be addressed.

14. The transition fees for management help and help with automation (£6,000 in total) are frankly
derisory. The sorts of costs involved with relocation, redundancies, TUPE commitments, high levels of
automation through software purchase and associated training will probably run into hundreds of
thousands of pounds for some of the firms involved. There needs to be a capital injection into the market
to enable this transformation to occur.

15. There is major concern that the contract proposed carries a three month notice period. Firms are
expected to restructure at short notice and invest in the future when the LSC will be in a position to “pull
the plug” on a couple of months notice. There is also a real concern that “further down the road” the
government will not be prepared to abide by “market rates” and will simply “move the goalposts” by
re-fixing rates to their satisfaction.

16. There needs to be a really serious acceptance of the need for money to be spent on training and
developing the next generation of criminal lawyers through targeted use of training support grants and the
like since the Carter and LSC papers are completely silent on this issue.

17. Whilst there is a need to move swiftly to prevent further fragmentation there seems to be a real need
to look once again at the figures proposed for year one and two to ensure that these do not represent real
and substantial cuts to firms such as those within the Association who represent the type of firms that the
Commission and the DCA should be encouraging.

October 2006

Supplementary evidence submitted by Association of Major Criminal Law Firms (LAR 125a)

I am writing in relation to the recent consultations papers that have been published by the LSC and which
emanate from the Carter review which is currently being considered by the Constitutional AVairs Select
Committee. You will appreciate that there have been a number of recent publications which are both
voluminous and complex and therefore a quick response is simply not feasible. However, I am aware that
there is another evidence session due and I am concerned in particular by the following points.

Draft Regulatory Impact Assessments

These are being undertaken in relation to each of the diVerent proposals that have been promulgated.
However, there is no overall Impact Assessment and no one has been able to give me any assurance that
there is one planned. The relevance of an overall assessment is twofold:

1. Whether the proposals in their entirety are in fact achievable or may risk the ability of the LSC
to maintain a viable criminal defence service; and
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2. if the changes proposed may act to render particular types of business models unsustainable
resulting in particular groups of firms becoming unviable.

Each of the individual changes may be sustainable or have only a limited impact on a particular business
model but the cumulative eVect may have a far more pronounced impact which may result in an overall bias.

In relation to these points the committee will be aware that the reintroduction of means testing has had
a massive eVect on the volume and value of work being undertaken at Magistrates’ Courts. At a meeting
our Association had last year Richard Collins indicated at the time that he anticipated a reduction in
representation orders of about 12.5%. What has recently been reported in the Law Society Gazette is a 29%
reduction. This suggests that the changes that have been implemented are denying access to justice to far
more people than was anticipated. In addition, this massive reduction in volume has acted to undermine one
of Carter’s primary aims which was to introduce economies of scale into what is largely a cottage industry.
Furthermore, the loss of income firms are experiencing is not being made up by any significant increase in
private fees which have increased only slightly in the wake of these changes.

The initiatives that are intended to be enacted in the future include:

— savings to be made on Magistrates’ Court travel and waiting;

— savings on police station travel and waiting;

— introduction of stability measures;

— introduction of bid zones with the potential for introducing minimum contract sizes;

— the introduction of a graduated litigator fee;

— the extension of CDS direct to cover own client cases;

— the introduction of crown court fixed fees;

— competitive tendering for VHCC cases;

— the abolition of committal fees with cases being sent to the Crown Court; and

— police charging initiatives diverting cases away from court solutions.

The majority of these initiatives will result in lower levels of remuneration without reductions in the work
entailed in representing a client. The others relate to reduced volumes and therefore less opportunity for
economies of scale.

To consider each of these items in isolation is to miss the picture as a whole. One of the fundamental
questions that the government needs to answer to demonstrate joined up thinking is what the final shape of
the criminal defence market is intended to be and whether the introduction of all these initiatives can be
achieved against a background of supplier underinvestment, marginal profitability and an ageing work
force. It does baZe many of us how the government believes firms will survive when faced with reduced
volumes, reduced rates and the transfer of risk involved with public sector ineYciency onto defence firms
when all there indicators show that the market is so fragile. It is perhaps telling that the Commission aren’t
prepared to release their latest research from Andrew Otterburn which is widely believed to indicate that
these changes are unsustainable.

Best Value Panel for Very High Cost Cases

A number of initial problems that have been identified are as follows:

1. There appears to be no appeal mechanism by which firms may challenge the decision of the
Commission in relation to how they have been assessed against the qualifying criteria.

2. Only cases that have been contracted will count towards qualification and bids on volume.
However, many cases that have been reported have not been taken on by the Commission. This
has been raised with Nigel Fields who denies this yet many firms including our own are able to
give examples that support this assertion.

3. There are no details of how new firms will be able to gain access to the panel after the first
competition. It is highly likely that those who are unsuccessful will be unlikely to retain their staV
who are experienced in this type of work and survive eighteen months until the next competition.
The concern is that future competition will be dependant on allowing firms with no relevant
experience onto the panel which would otherwise become a closed shop.

4. The panel is not regional in nature and there will be no uplift in rates for firms practicing in
London and the South East. Over time commercial necessity will require firms to relocate out of
the South East which conversely is the area where most of the cases are likely to emanate from.
This economic incentive may, perversely, contribute to geographical separation of firms from
their client base.
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5. The LSC, despite all representations from all interested parties, have released this consultation
without any indication of the rates that they are likely to suggest. It is therefore impossible to
determine for instance, whether the relative reduction in the relative payment rates for category
2, 3 and 4 cases is reasonable. This tactic of the LSC to only provide half the picture on which to
make representations is disingenuous.

6. Appointment onto the panel does not guarantee volume, only access to cases. In all contracts the
rate at which units of work can be delivered is dependant on volume. Thus, under these proposals
firms may put in a bid to undertake eg 20,000 hours of work at the lower rate suggested by the
LSC which may be viable to them. However, they may then only obtain 5,000 hours of work at
which volume the price becomes uneconomic. This is not an appropriate model that allows
businesses to plan with any certainty.

I hope that these thoughts may be of some interest to the Committee and if you have any specific enquiries
emanating from any of the points I have made above I would be pleased to be of further help.

February 2007

Evidence submitted by Simon Tierney (LAR 126)

1. My Background and Current Situation

1. I have worked full time in private practice since 1978, as a solicitor from 1982 to 1987 then as a barrister
until 1994, and subsequently as a solicitor higher courts advocate (all rights) and duty solicitor, for a small
London firm with a crime only contract with the LSC. Over the years I have dealt with most areas of legally
aided work, but since franchising was introduced I have gradually curtailed my involvement and now only
deal with criminal work on legal aid. I have been a “franchise representative” since 1999. In my opinion,
unless modified substantially, the proposed reforms will impose discredited, destructive and unworkable
initiatives that will irreversibly damage the criminal justice system.

2. A Brief History of Legal Aid Reform

2. When I joined the legal profession the traditional model of high street practice was multi-disciplinary,
including legal aid work, often with fee earners undertaking a variety of work for the firm’s clients. Often,
clients required legal advice and representation on more than one type of matter, some of which were poorly
remunerated under the “green form scheme” but the policy of practices was to provide a full range of services
to their clients, utilising the skills of counsel where necessary. Counsel were also operating in a wide range
of work types, but dealt with a limited number of cases and were thereby able to devote more time and
concentration to each. In 1995, the concept of “franchising” was introduced by the legal aid board, a
complex set of rules and regulations, with increased bureaucracy apparently modelled upon the “Total
Quality Management” concept that was popularised in the USA during the 1980s. In addition to LAFQAS
(the legal aid boards first edition of its quality standards) the legal aid board also produced a series of
checklists they called their “Transaction Criteria” against which files were to be audited. Each firm was
required to pass both preliminary and full audits against LAFQAS and the Transaction Criteria in order to
retain their franchise. The transaction criteria were later dropped by the legal aid board. My “account
manager” informed me, this was because they were too easy to fulfil, and firms were using them as checklists
in their files. Part of the franchising regime was to split types of publicly funded work into numerous discrete
categories, and to impose a requirement that a firm must undertake specified high volumes of each type of
work in order to be franchised to oVer publicly funded legal services in that category. The profession warned
the legal aid board at the time that the franchising requirements were too demanding, that a shortage of
firms to service the public need would result, and that it would not be possible to attract firms back into
those areas of work. The legal aid board seemed unconcerned, to the extent that the apparent intention of
the volume requirements was to withdraw public funding by stealth as a social policy. During succeeding
years an initiative called the “Public Defender Service” was commenced, apparently aimed at replacing the
existing infrastructure of solicitors firms to provide publicly funded services within the criminal justice
system with an all new state funded service. Several years on, over budget, and at huge and unnecessary
public cost, that initiative has been shelved and no proper financial report on it has been disclosed. Latterly
the LSC introduced an initiative called “price competitive tendering” wherein firms would be required to
place bids for tranches of work within redefined geographical boundaries. That initiative failed but has been
resurrected in Lord Carter’s proposals. It has been an expressed intention of the LSC for some years to “cull”
the number of firms providing publicly funded criminal defence services, (by more than 60% in London).
That initiative is based on the assumption that to exterminate smaller firms would drive costs down.

2.2 I challenge the rationale of the “cull” upon the basis that the existing supplier base can provide good
value for money in conjunction with the larger firms Lord Carter wishes for, and at the same time provide
true competition and choice of representation.
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2.3 The Public Defender Service experiment failed, but if the current proposals are implemented
unchanged and also fail there will be no infrastructure left to continue providing services in the criminal
defence sector.

COMMENTS ON LORD CARTERS PROPOSALS

These comments reference to the headings, paragraph, and page numbers in Lord Carter’s report

Executive Summary

3.

Even before legal aid franchising was introduced the quality of legal advice and representation received
by the public from the professionals, (whose dedication and integrity Lord Carter acknowledges), has never
been subject to any general criticism of which I am aware.

Whilst like many of my colleagues I am not opposed in principle to quality assurance measures, and
indeed I have complied with several audits, the measures so far tried have not been beneficial and have added
to the legal aid budget.

The important point which this report does not take suYcient account of is that Legal Aid work has only
been marginally profitable for many years, and the proposals will inevitably result in substantial loss making
by all suppliers in certain areas.

The Government must acknowledge that its suppliers have been operating on low profit margins for many
years and neither peer review, nor, I suspect, any other quality assurance system, would allow suppliers to
maintain the quality of their services with lower profit margins.

8.

In the light of the Criminal Justice act 2003, anti-social behaviour orders the new sexual oVences act and
numerous other new developing areas of law, and the increased number of requests for legal representation
in the police station, reducing the criminal defence budget by 20% without reducing the quality of the service
is totally unrealistic.

15.

The proposed restriction on client choice of legal representative is typically over prescriptive and may
contravene article 6 ECHR. By the time the masterplan of replacing the existing market with the new
engineered market by redefining boundaries to force mergers and bring about the “cull” has failed, the
position will be irrecoverable.

16.

The levels of fixed fee proposed for police station work are totally inadequate and suggest a fundamental
ignorance of the nature of that work, or something more cynical.

I have two cases presently on my desk in which police have rebailed the client more than four times whilst
making a decision whether or not to charge with the CPS.

Even if the apparent initiative to replace all duty solicitors with cheaper accredited representatives on the
duty scheme were successful firms could not make a profit on the fixed fees proposed in these cases.

This falls into the category of ineYciencies over which the defence has no control that Lord Carter refers
to in his report, but apparently takes little or no account of in his recommendations.

The travelling and waiting rates for a solicitor attending a police station as own solicitor are
approximately £25.00 per hour, the approximate private hourly rate for that solicitor in Greater London
is £250.00.

Travelling and waiting costs have always been, at best, a loss leader for criminal defence solicitors, and
have never provided more than minimum compensation for lost billable hours. I cannot see how police
station work can be remunerated by fixed fee without abolishing or restricting the power of police to bail a
client to return to the station.

“If you are trying to change everything you can’t leave something unreformed.”

Said Lord Carter of Coles in his interview, published in the Law Society’s Gazette 7 September 2006.

I personally cannot understand why the prosecution should not be required to decide whether to charge
or not before the end of the first period of detention, or, at most after one bail back.

If defendants must be bailed back again and again, as they frequently are, continuing to pay the minimal
travelling and waiting rates would be the most cost eVective way of keeping the system viable.
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17.

I do not oppose the introduction of a graduated fee scheme in the Magistrates’ court provided that it
realistically takes account of the numerous adjournments which occur due to prosecution ineYciency, and
remunerates the defence appropriately.

The present graduated fee scheme in the Crown Court pays £46.50 gross and no travelling expenses for
case progression hearings which in my experience are almost never due to defence issues.

19.

I am in agreement with the principle that junior advocates should receive more and I do not think the
proposed changes will cause any hardship to Queens Counsel, however I regret that the Government has
seen fit to delay the changes until next April.

20.

Since the very high cost cases are to be controlled by individual contract managers I see no justification
to restricting a defendant’s right to free choice of representative.

Of course it is possible to imagine circumstances in which a particular firm would be unable to provide
the best service to a client, but generally any firm should be allowed to represent a client in a VHCC at the
rates set and subject to the contract manager’s budgetary controls.

The proposed panel serves no real public interest and may be susceptible to challenge under article 6.

27, 28.

I am not opposed to quality assurance measures but I repeat that quality cannot be maintained at reduced
cost when the profit margins are as slim as they presently are.

30.

The figures quoted here are depressing indeed, for anyone who knows the amount of work required to
run any individual case.

The philosophy appears to be the antithesis of that applied to the revised graduated fee scheme in the
Crown Court, with 40 fee earners managing the work and a small number of partners reaping the profit.

I foresee the recruitment of young professionals into criminal defence work as almost impossible in the
future unless some guarantees of proper remuneration are found.

44.

It is diYcult to understand how Lord Carter’s proposals to reduce the overall budget by 20% when the
public demand for services is increasing, and incidentally putting 800 firms out of business, is calculated to
help the atmosphere of mistrust and suspicion to which this paragraph refers.

List of Recommendations

3.1

Best value tendering (called block contracting in 1995, and price competitive tendering more recently) will
kill the goose that laid the golden egg.

For decades the small solicitors firms who have supplied criminal defence services have operated on small
profit margins to provide a personal service to their clients.

Lord Carter formally acknowledges the risk that it will destroy the “supplier base” elsewhere in his report,
but there is nothing to counteract those concerns.

Surely it is obvious that reducing the number of firms competing for work and at the same time reducing
profit margins is anti-competitive and bound to lead to lowering of standards all by itself?
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4.1

The construction of new boundary areas seems principally aimed at controlling the prospective bidders
for new contracts, herding groups of firms together to force mergers and forcing others out of business in
the drive towards creating fewer larger suppliers.

Controlling travel costs could be easily accomplished by setting a fixed fee for each police station under
the current boundaries.

Also, although the report has not considered this, an abolition of the restriction against clients paying
privately towards travelling expenses and other disbursements might also be of assistance in some cases.

4.2

This recommendation is the most insidious of the report.

For more than 20 years the duty solicitor scheme has operated to provide high quality legal representation
for persons under arrest and although the test now taken by accredited representatives is similar, they are
not solicitors.

This recommendation, coupled with the proposed police station fixed fee scheme and assignment of duty
solicitor slots to firms would inevitably result in detainees being attended only by accredited representatives.

The only way for firms to manage the losses they would sustain under the fixed fee scheme would be to
send the most poorly paid representatives and that solicitors would withdraw either immediately or
gradually from attending the police stations.

The Government needs to look ahead and consider the electoral impact when miscarriages of justice are
attributed to poorly paid and inexperienced representatives attend detainees where a solicitor with court
experience might be needed.

If the proposals are adopted the name of the scheme should be changed to “The Duty Representative”
so that the public is not misled.

The proposal to strip individual duty solicitors of their entitlement to be allocated duty solicitor slots is
anti-competitive and unnecessarily undermines an important individual qualification and the individuals
ability to compete in the work place.

That proposal inexplicable unless it is intended to render the qualification of Duty Solicitor irrelevant and
to restrict public access to representation by them.

Duty solicitors are not the problem, they are the best qualified and most experienced professionals to deal
with duty solicitor work, and the eVective abolition of their rank would be the most retrograde step possible
to imagine for the quality assurance standards that Lord Carter states he wishes to maintain.

4.5

The CDS direct initiative is stated to aim at “restricting defendant eligibility” which must be a dangerous
objective to set in itself.

If detainees want to be represented by a solicitor, they should be entitled to choose one, not a
representative, and the decision whether provide representation should equally be taken by a suitably
qualified and experienced solicitor.

4.7

My comments are at 16 above. Police are mis-using their bail back powers and a fixed fee scheme could
work if they were required to charge or release at the end of the first or second period of detention, but that
would have to be strict and would require an amendment to s 37 PACE 1984.

Otherwise some payment for travelling and waiting must be maintained, or the scheme will collapse.

4.17

Setting up a new specialist panel is anti-competitive, unnecessary, and will restrict client choice without
saving any public funds.

If there are contract managers assigned to keep costs down the only benefit of such a panel would be to the
panel members themselves, and once formed, it is most unlikely that any other firms would be able to join.

Like the best value tendered programme, it will lead to a small group of firms over which the LSC will have
either too much control, giving rise to concerns over independence, or too little causing concern over cost.
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4.18

If best value tendering proceeds there will be no other firms available to compete for contracts after the
“cull”, resulting in an anti-competitive situation, the opposite of the reports stated intention, and concerns
over independence and control over cost.

What will the LSC do when it learns that all the small number of firms it has created through this process
discover at the same time that they cannot operate at a profit?

The small firms that this process will put out of business have been subsidising the Government for years
by supplying these services at low profit margins and they will no longer be there to pick up the pieces when
this initiative fails.

5.8

No explanation whatever is provided in this recommendation as to what “support and assistance” will be
oVered and what Lord Carter means by “restructure”.

Surely it has not escaped Lord Carter’s attention that firms are most unlikely to seek to merge their
partnerships in order to pursue unprofitable work?

How exactly is it envisaged that firms who do not wish to merge would form consortia?

It appears that the proposed fund is being set up in order to enable the LSC to begin to address an issue
that should have been run to ground and fully explained by this report.

Purpose of the Review

25.

“right for client to choose critical to commercial viability of suppliers” this is another example of a stated
principle that is wholly contradicted by the substance of the recommendations, as if the sections were written
by diVerent people.

The recommendations are all restrictive in eVect, especially towards client choice.

Page 42.

“Legal aid firms are amongst the most eYcient of legal firms—particularly those that are crime only
firms . . .”

Once more, the way forward is not to cull 60% of these highly eYcient firms.

The recommendations, if implemented, will kill the goose that lays the golden egg.

Leaving aside the Law Society’s LEGG report that undermines the reliability of the figures used in Lord
Carters report, the radical and destructive “market engineering” it proposes has never been tried before,
and, as comments elsewhere in the report show, no-one can predict, (beyond the fear of destroying the
supplier base), what the long term eVects would be.

Page 48–49 paragraphs 165–173.

The loss of costs due to ineVective hearings described in these sections is entirely beyond the control of
defence representatives.

I have never heard of an ineVective hearing caused by the defence losing its file, and defendants are bailed
to return to court so their solicitors cannot be blamed if they disobey the court.

Neither is lack of communication by the defence a cause of ineVective hearings.The prosecution is under
a duty to make primary disclosure in the Magistrates’ court and usually the defendant has made his defence
clear in police interview.

The defence is not obliged to serve a defence case statement in Magistrates’ court cases and the distinction
between “undermine the prosecution case” and “assist the defence” should not be an obstacle to the
prosecution giving fair disclosure.

It makes no sense, commercially or morally, to penalise the defence by withdrawing the travelling and
waiting costs for delays that are not attributable to the defence.
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Procurement Strategy to 2010 (page 52 et seq)

Paragraphs 5–10.

Recite some of the risks associated with implementation of the recommendations, but no example of a
comparably radical set of reforms being successfully implemented (or even attempted) has been given.

Either insuYcient weight has been applied to these risks or insuYcient consideration to their avoidance.

To intentionally and irrevocably decimate the supplier base whilst gambling that none of the identified
risk will occur when the few privileged firms are left to provide the services is brinkmanship.

Paragraphs 11–13.

Creation of a Public Defender service with large regional firms competing by price competitive tendering
whilst allowing clients to choose an “alternative non-contracted qualified supplier by using a means tested
legal aid voucher which they could top up”.

This option has the benefit of allowing the LSC to pursue its experimental controlled market, those large
firms which believe they can make a profit in that way to compete for contracts, and at the same time preserve
true freedom of choice of legal representative for clients.

Most importantly, if the LSC’s initiative fails (which I believe it ultimately must) there would still be a
supplier base left to rebuild the system from.

There are two caveats to this:

Firstly, the term alternative non-contracted qualified suppliers must not be a euphemism for some regime
of intrusive controlling or monitoring by the LSC, and allow firms to operate entirely independently; and

Secondly the legal aid vouchers must not be for derisory amounts, or subject to controls or restrictions
so that there would be no incentive for the alternative non-contracted qualified suppliers to act.

In giving my qualified approval to option 4 I have noted that it is described as “substantial unmanaged
change” but the diVerence between “best value tendering” and “price competitive tendering” is practically
impossible to discern and of no consequence to the Governments objective.

Furthermore, since no explanation has been given why option 4 would be more eVective with even fewer
firms operating than would be the case under the so called “market-based approach” I cannot see any
inconsistency with allowing as many large firms to bid for the contracts as may wish to do so.

The Market-based Approach

Paragraph 17.

Lord Carter acknowledges that there already exists a long standing market economy in which suppliers
compete to provide legal services, and even expresses a desire to harness this.

If his Lordship would fully recognise the potential of small firms to safeguard the sector by providing a
safety net should the new contracting regime fail most or his recommendations could be pursued.

If Lord Carter would allow independent firms to act for clients who wish to be represented by them with
vouchers, as proposed in option 4 most of the opposition to his proposals would fade away.

Paragraph 29.

Lord Carter recognises that “best value tendering could produce a loss of suppliers such that demand for
legal aid services cannot be met”, I propose that option 4 could safeguard change as an alternative to risking
all on an unknown business model. Incidentally, it would restore true competition and freedom of choice.

Steady State Market for Criminal Defence Services

Paragraph 46.

The market for criminal defence services has been in turmoil since the introduction of legal aid franchising
with firms seeking to comply with added bureaucratic requirements to compete with one another, and each
time we passed a test a new one has been created. The next test will be peer review.

There can be no business sector within the United Kingdom that would more earnestly welcome a “steady
state market”, however the wholesale destruction of so many of the firms that have supplied these services
is the opposite of what is needed.

The purpose of stripping duty solicitors of their personal entitlement to slots on the duty rotas is to
encourage large firms to indulge in the proposed reforms but the steady state market can be achieved without
resorting to such tactics.
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Simply by allowing clients to choose their own solicitor with legal aid vouchers under option 4 Lord
Carter would be leaving the door open to new entrants to the market, (paragraph 53), whereas requiring
high volume bids without that safety net would have exactly the same eVect as the volume requirements of
legal aid franchising—“advice deserts” five years later.

Paragraph 91.

I note with interest in this context that paragraph 91 on page 63 of the report now recommends debt,
housing and benefits should be repackaged together under the new name “social welfare service”.

Perhaps Lord Carter might also consider including consumer work within this category since most people
suVering those problems also have issues concerned with consumer law.

Consumer law is another area of work in which advice deserts were created by the volume requirements
of franchising, and it will be interesting to observe how successful the Government is in attracting suppliers
of those legal services now.

I believe the volume requirements of the current proposals, in combination with some of the other
proposals will lead ultimately to a shortage of supply in the criminal defence sector.

I have not commented further on any of the succeeding paragraphs of the report because I have already
done so earlier.

Conclusion

I have worked full time performing legal aid work since 1978 and prior to the introduction of legal Aid
franchising around 1995 the system was in the “steady state” that Lord Carter desires. Firms knew where
they stood in relation to their clients, their competitors, and income streams.

Since then there have been a bewildering series of changes culminating in the latest proposals that may
be intended to remedy the problems created over the last 10 years or simply to force through the original
“Block Contracting” initiative.

In my opinion the initiative to create large firms to tender for large tranches of work will ultimately prove
counter-productive, and that will certainly manifest itself within five years, if not by 2010.

The key feature of all the failed initiatives since 1995 is that they have all been imposed without the
agreement of the profession, and there has never been a stronger and more unified resistance within the
profession than there is to Lord Carter’s proposals in their current form.

I believe there is merit in some of the proposals but only if the legal aid voucher system described as option
4 is adopted.

Public demand for criminal defence services is set to increase and all the risks of restricting the contracts
to large firms are identified (though not, in my opinion, taken seriously enough).

If that system failed, and there are no small firms practising criminal law, the whole criminal justice system
would collapse.

Clients should be allowed true choice and solicitors firms which are regulated by the Law Society should
be allowed again to service their clients needs.

The over regulation of publicly funded legal services since 1995 has led to a massive increase in
administrative costs of the LSC, alienation of solicitors, has achieved no saving to the public purse, and no
increase in true quality of the service.

The “market-based experiment”, as I would call the best value tendering process, could be tried provided
there is some contingency plan, and that could be achieved by restoring client choice through option 4 and
legal aid vouchers.

October 2006

Evidence submitted by John Smith (LAR 128)

Please accept the following as my comments on the Carter Review for consideration by the Constitutional
AVairs Committee. I am a sole practitioner dealing virtually exclusively with Criminal Defence work and
almost entirely funded by Legal Aid. I work in a rural area, Cumbria. I wish to make the following, brief,
points.

1. There has been no eVective pay rise for criminal defence lawyers for approximately 14 years, save for
a small rise in some situations in 2001.

2. There has been an explosion in the volume of legislation and the complexity of legislation over that
period.
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3. At the same time there has been a significant increase in funding for the Crown Prosecution Service,
the Police and for other prosecuting agencies such as HM Customs and Excise.

4. There will be considerable data available dealing with the cost of operatimg a defence practice as the
Legal Services Commission has operated the Public Defender Service (PDS) for several years now. A final
report on the PDS is considerably overdue. One wonders why it has not been published. As far as I can see
from the information that is available on the PDS, the cost of operating the PDS far exceeds the cost of
operating the average defence firm funded by legal aid. This Government receives extremely good value for
money from legal aid defence firms.

5. There is considerable wastage in the system. A great deal of the cost of that waste falls onto the defence
firms. This is reducing the profitability of firms such as mine to the point where I question whether I have
a viable future doing this work. Rates of remuneration must be increased and increased significantly if this
Government wants in future to be able to say that we have an enviable system of law in this country.
Although much of the cost of waste is borne by defence firms, the cause of the waste lies elsewhere. A report
giving details and drawing conclusions was commissioned, I believe, by the Legal Services Commission. It
was carried out by Ed Cape and Richard Moorhead.

6. Examples proliferate. I have today been involved in a case in which a client, having pleaded guilty and
wishing to be sentenced quickly, asked to be sentenced without wasting time on a probation pre-sentence
report. In plain English, he accepted that he would receive a sentence of custody. He is on remand in prison
at present. He was not produced in Court today because someone forgot to put him on the prison transport.
It took until 3.00 pm today before it was clear that he would not be produced. He will now (hopefully) be
produced tomorrow. Because there are no cells at Carlisle Magistrates Court he is being produced at
Penrith, a round trip for me of over 40 miles. Under the proposals put forward by Lord Carter, I will receive
no payment for travel cost, travel time or waiting time. I cannot run a business like that. If this were to be
an isolated case, it would be bad enough, but sadly it is not an isolated case. I had an almost identical case
exactly a week earlier, although on that occasion the defendant was produced during the afternoon of the
first day, instead of at 10.00 am.

7. There are many similar examples at Police Stations. I attend at the Police Station when my client is
due to appear, having first telephoned to check that I am still required. I find all too often that my client is
simply to be re-bailed to a diVerent date or simply charged with there being no need for my attendance. There
are many occasions when both I and my client arrive at the police station to be told that there is to be no
further action taken and we have both wasted our time in attending. There have been occasions when I have
attended to find that the police oYcer concerned is not even on duty and that no-one seems to know what
is to happen.

8. Lord Carter’s report envisages that economies of scale will mean that firms will combine and remain
profitable. I have looked at the various models of firm proposed in Lord Carter’s review and I fail to see
how they will operate in Cumbria.

9. Comparisons with other jurisdictions are not always valid. I wonder if there is a hidden agenda to move
towards a continental style of law enforcement, to bring us more “into step” with Europe and to save money
at the expense of our judicial system.

10. In short, Lord Carter’s report seeks to penalise further the defence solicitor who is an easy target, even
if he is not blameworthy.

October 2006

Evidence submitted by Sansbury Campbell Solicitors (LAR 131)

Summary

We are fundamentally opposed to the proposals, both in principle and in practice. We believe the review
has reached false conclusions based on flawed analysis. If implemented as envisaged, the “reforms” will drive
down quality and ultimately destroy the supplier base.

1. Introduction

We are a crime only supplier operating in the South West of England. We believe we are the largest crime
only supplier in that region. We have 10 solicitors (including one consultant and five partners), five
accredited or probationary representatives, and four support staV, including a cashier. As such we have
therefore developed the “pyramid” structure, which has hitherto been regarded as the best model of
eYciency, profitability, and sustainability. Many of our fee earning staV are computer literate and we have
invested heavily in appropriate IT, with the eVect that we are able to keep overheads in terms of secretarial
support to a minimum. All of our staV are housed in one oYce so there is no potential for additional costs
which may sometimes result from multiple oYces. We do not believe the practice can be organised or run
in a manner which is substantially more eYcient so far as overheads are concerned.
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3. The work profile of the firm follows that of many established senior Criminal Defence firms. As well
as dealing with relatively large volumes of standard Police Station, Magistrates Court and Crown Court
matters, the firm’s caseload is weighted in favour of more substantial matters, both of a fraud and non fraud
nature. The firm has Specialist Fraud Panel membership and two of the partners are Fraud Panel
Supervisors. In the last year we have conducted two VHCCs, but also, significantly as will be seen below, a
number of serious and complex matters which fall just short of VHCC status but which would nevertheless
under current payment rules attract enhancement and involve very substantial input of time by senior and
experienced lawyers.

4. We make it clear from the outset that we do not believe it would be possible for this firm to continue
in practice if the proposals contained in the review of Legal Aid Procurement (“Carter”) are brought into
force. We set out below our reasons for saying this. It will be apparent, however, that we feel that Carter
completely misses the mark in attempting to address the issue of cost within the criminal justice system. It
is necessary to analyse the assumptions behind Carter as well as to examine the practical eVect of the
proposals.

2. Carter—the Assumptions

A “market based approach to reform” is the best way forward

In our view there are many reasons why it is inappropriate to impose a pure market economy upon
suppliers, as Carter envisages eventually. We do not pretend to set out all of them, but the main areas of
concern which occur to us are as follows:

(a) Police stations and Magistrates’ Courts routinely close, reopen, or change location. The impact is
felt not only on travelling time beyond our control, but also on waiting. If an oYce is sited close
to a court or police station, the practitioner can return to the oYce if it looks as though there is a
long wait ahead and do more productive work. That is not an option if the court or police station
has been moved somewhere distant. Practitioners have no control or say over police station or
court closures. The proposal in Carter to pay no travelling or waiting time in the police station or
magistrates court is bizarre and mystifying in these circumstances. This is not a problem confined
to rural areas. To take two examples (1) the increasing use by the police of video identification
procedures (VIPER) has been apparent for some time, and has meant that a number of short
additional visits to a VIPER Unit are often necessary (see below): however in Bristol the VIPER
unit has been conveniently located up to now in a building adjacent to the Crown and Magistrates’
Courts. We understand it is planned to move the unit, with no consultation, to a location on the
fringes of the City Centre which will entail a lengthy journey. At a stroke the travelling time such
a case will demand has dramatically increased.

(2) Trinity Road police station in Bristol is the largest custody unit in the area. It houses some 30
cells and has 2 full time custody oYcers. There was some limited, though insuYcient, parking at
the site which is approx 3 miles from central Bristol by car. That has now suddenly disappeared.
We now have to find a place to park in a residential side street as close as possible to the station.
Today, as these representations are prepared, it took 10 minutes to find a place which was sited
some 10 minutes’ walk away. At a stroke, therefore, our travelling time has been increased by 30
minutes for every case we deal with at that station—a very considerable number. It will be
appreciated this is a meaningful addition to the expenses of the firm.

There has, of course, been no consultation and we very much doubt there has been an “impact
assessment” of this move. It simply illustrates the futility of pretending that our costs remain fixed
and that one criminal justice agency will subsidise another. The simple truth is that we are not seen
as a criminal justice agency by all the other members of the system: we are seen as the opposition,
partly since government rhetoric demands this. In these circumstances, why should they take us
into account?

(b) The Police and Crown Prosecution Service (CPS) adopt working practices and policies over which
we have no control but which may have huge eVects upon the way in which we have to do our job,
and the common number of cases we have to deal with. Some oVences may be deemed not worthy
of prosecution, or budgetary constraints within the police may lead to a lack of arrests for a period;
other oVences may be deemed suitable for diversion. The use of fixed penalties is on the increase
(see para 4.3 below). Two examples of working practices which aVect solicitors are firstly the move
to charging standards adopted by the CPS approximately a year ago; cases routinely in the police
station now take a very considerable period of time and usually necessitate a bail back whilst a
CPS lawyer decides: secondly, there have been dramatic changes in the way police oYcers conduct
interviews—even routine interviews now can take a considerable time due to the policy of constant
“summarising” and repetition which it appears police oYcers are trained to do as interview
technique. There has been a concomitant cost to the public purse in the form of defence lawyers’
time for which it appears the defence is now being punished. Other developments include the
redesign of many custody units to prevent the defence having access to custody sergeants so that
defence lawyers have to wait or queue to gain access rather than having informal contact as was
formerly the case: the routine use of VIPER procedures and the number of attendances which are



3611141038 Page Type [O] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 195

necessary for that, mean that travelling and waiting as well as attendance have all increased: in the
magistrates court, it is noted that the CPS, far from being a responsive and well resourced public
body, often appears chaotic in its administration and incapable of responding within time to even
the most routine requests for decisions or information. The eVect of all of these developments,
intended or not, is to make the job of the defence lawyer more complex, diYcult and time
consuming.

(c) Since 1994, the rates of payment for Legal Aid lawyers have barely risen. Those of us who have
been in practice since long before that could recognise that even before that time it was
convincingly argued that legal aid rates failed to keep pace even with inflation, never mind rates
being charged in other forms of legal work. We make no complaint that we are not able to charge
hundreds of pounds an hour in the manner in of commercial city solicitors. However, this does
mean that criminal defence lawyers are more “vocational” in terms of their outlook towards the
job. Firms cannot compete with the salaries being oVered in commercial firms. Both young
solicitors in terms of their salaries, and partners in terms of their drawings, have adopted a view
that the work is what they want to do. The point is that we can not compete with the open market.
The rates we have been paid both now and historically have meant that has not been the case for
many years.

(d) Legislative and procedural reform has proceeded apace, particularly in the last 10 years. Although
it would be a familiar refrain, it is worth pointing out that arguments in relation to hearsay
evidence, bad character, defence case statements and the like, which are all now a familiar part of
the Magistrates and Crown Court landscape, were unheard of only 10 years ago. New oVences
have proliferated. The scope of confiscation and related proceedings in particular has increased
dramatically in recent years. All of these changes have resulted in cases which require more time
and input to defend: in many instances, the additional eVort and time required is very significant
indeed. Where is the recognition of this?

(e) The complex shifts in population which have occurred in the UK over the last 10 years or so have
had a very large eVect upon the legal aid budget. Interpreters’ fees now consume a very significant
chunk of money indeed. Scandalously, the cost of interpreters is charged to the budget against
which we are measured. Anyone who practices in this field is aware that the cost of interpreters is
enormous. Defence practitioners have no alternative but to instruct interpreters, often from a great
distance, to ensure that their clients receive the service we have undertaken to provide them with
and for which a peer reviewer would heavily criticise us if we did not. Although BME firms may be
proportionately more aVected, all firms are aVected by this and of course, as the national expense is
included in the national figure, all firms now bear the brunt of this expense.

(f) It is worth noting that the Legal Services Commission itself has imposed fluctuating requirements
on firms to record their advice and other information on the file. Initially this was in the form of
transaction criteria. Senior managers later informed practitioners that they did not need to pay
heed to transaction criteria. It then became apparent, during the development of the peer review
system, that the requirements to record advice, instructions and events went far beyond those
originally envisaged in transaction criteria and amounted in themselves to a considerable
investment in time in a busy police station and magistrates court practice. We see no guarantee
that these requirements will not shift once more: one small example is the sudden requirement to
obtain and provide information as to the ethnic origin, sex and disability status of all clients in
all cases.

(g) Possibly the greatest single factor of importance in addressing this issue is to restate that we have
a professional obligation not only to the courts but also, overarchingly, to our clients. We have to
act in the clients’ best interests. We have to follow the clients’ instructions unless they put us in
conflict with other professional duties. It goes without saying that the client will frequently ask the
lawyer to adopt a course of action which is not the most cost eVective. Indeed, it could be argued
that the lawyer who argues and investigates each point fully on behalf of his client is displaying
the highest degree of professionalism: he may also of course be incurring greater costs. It is
accepted that in any publicly funded legal aid system there will be tensions between professional
duties and what the State should properly pay for. However, the sort of standard and graduated
fees which are envisaged, particularly in the police station and Crown Courts, oVer perverse
incentives in respect of the most diYcult cases. Firms which have hitherto been seen as the most
successful in terms of their work profile will become the least profitable as a result not only of the
higher proportion of more serious cases (which will lose money) but also because of their more
general commitment to quality work.
We therefore believe that a market based approach pure and simple is wholly inappropriate and
fundamentally flawed in approaching the issue. The so called “steady state” envisaged by 2009–10
is a complete misnomer, since such a state has never been achieved in the history of legal aid and
criminal practice and if anything, the pace of change in terms of legislation and imposed working
practices has increased in recent years and shows no sign of abating.
It is wholly inappropriate to expect criminal defence practitioners to become prisoners of already
inadequate and anachronistic payment structures, whilst all around them other agencies are taking
steps which have the eVect of driving up their costs without any consultation or control.
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Carter pays lip service to the notion that the costs drivers in the system are external to defence
lawyers and therefore beyond their control. The report is peppered with woolly phrases and
expressions of optimism that government departments will communicate with each other in order
to identify the most eYcient solution to the justice system as a whole. We would have to say that,
based on experience, we feel there are no grounds for our optimism in this area. (see for example
paras 5.160, 6.35).

There is no free market in which firms can make sensible and informed decisions about their likely
costs in the future. They simply do not know what their costs will be. Some may be tempted or
persuaded to make a reckless gamble in order to try and stay in business: it should not be thought
that the actions of those who succumb to such pressure, understandable though they may be,
represent any more than a stab in the dark. Carter indicates that the LSC should develop policies
to avoid this happening, but we have no confidence that this is achievable.

Carter 3.24

It is asserted that the market structure would avoid constant renegotiation. We do not accept that this
would be the case. As indicated above, there is constant change in the system, external to solicitors’ firms
but crucial to the costs of those firms. This is acknowledged in para 3.25 but the inherent logical flaw in the
argument identified in 3.24 is not developed. The eVect of the proposal is to ask us to gamble with a
substantial amount of money while a stable market comes up with a small return, when all past evidence
suggests no other player in the system has the slightest regard for our needs (and therefore our costs) and
outgoings can change dramatically in a very short space of time. How can the costs of the Justice system’s
ineYciencies be “transferred to the government”? (3.26) It is simply a nonsense. The market prices are not
suYciently flexible.

It is worth pointing out that in past years the costs of ineYciency have been borne by the government
through increased waiting, travelling and preparation time etc. That has proved to be no incentive to the
government to improve the system’s eYciency elsewhere.Of course, any notion that the government will take
any responsibility whatsoever for costs in the system elsewhere is abandoned by the notion of price
competitive tendering (PCT). In this system, practitioners are simply abandoned to their fate whilst price,
and therefore quality, are driven down to the lowest common denominator. The system of PCT gives the
government no reason or incentive to sort out ineYciencies in the system elsewhere.

It is thus submitted that an open market model is simply inappropriate.

3. Police Station Work

3.1 Carter envisages a move to fixed pricing for each police station case. For our region, the payment will
be approximately £190 plus VAT. The price will stay the same, no matter whether the work is done by a
solicitor, an accredited representative or a probationary representative, or no matter whether the work is
duty solicitor work or own client work. We note in passing that it was only some two years ago that the
government increased the rates for serious oVences conducted by duty solicitors personally in the police
station. That had appeared to be an acknowledgement that some work was of particular diYculty and
warranted additional expertise which should be properly remunerated. In our view, this was in line with the
thinking that duty solicitor work is in itself more demanding given that often clients will have never been in
a police station setting before, and not be conversant with it or sophisticated in the manner of their
responses. They may require significantly more input from the solicitor and more sensitive and careful
treatment. Extra experience is needed.

3.2 Our analysis of the proposed police station rate is that this firm would lose approximately £40 per
case it currently conducts at the police station. Taken over the year as a whole (assuming a rate of 3 new
police station cases per day or 1000 per annum—in fact an underestimate), the loss would amount to a figure
of at least £40,000. In a point which will be echoed below, when a loss of this nature is taken, it comes directly
out of profit. The loss is not reduced proportionately by savings elsewhere in the system. The eVect is
therefore hugely disproportionate on the profits of the equity partners.

3.3 Fixed pricing of this nature introduces a number of perverse incentives. So far as the police are
concerned, there will be an incentive upon them to make the solicitors or representatives’ life as awkward
as possible to extend time in the custody unit, in the knowledge that some representatives or solicitors may
be tempted to cut short their visit to the police station and the assistance which they are giving to the client.
Whilst this may be a response which only a very few adopt, it may not stop the police trying to do it in a
large number of cases, with the obvious eVects on profitability for the many, in that police station cases
would become even less profitable. Noone wants to spend time in the police station at £26 per hour—but it
is at least some compensation for time wasted by others. For the solicitor’s firm, there are enormous
diYculties in rewarding staV who have been prepared to attend the police station at possibly unsocial hours
of the day and night, travelling from their home addresses which may be some distance from the police
station, when there is no provision for payment of travelling time, and when the payment of overtime at an
hourly rate may either result in the hourly rate having to be reduced, or the entire standard fee being
swallowed up by overtime payment ( which, given the rates involved, is by far the most likely). By the way,
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the current system is accepted by all as providing a means for solicitors’ firms fairly to reward their
representatives and staV when they attend out of hours police stations, whilst the new system requires one
or other party to assume an unacceptable degree of risk.

3.4 A further perverse incentive is that it is the relatively easy low level cases which will attract the profit
in this system. The diYcult cases, the ones which require considerable time, eVort and expertise to be put
into them, will be those that are least profitable and where the levels of remuneration may be accurately
described as pathetic. It would lead to the situation where a firm is paid the same amount for a shoplifting
case which took 90 minutes to conclude (plus travel) as it would for a murder which took 15 hours (plus
travel). The “swings and roundabouts” argument is a wholly inadequate response to such disparity, given
the level at which the standard fee and the “escape” provision are proposed to be set. The scope for large
“losses” is potentially great, but we cannot envisage the currently proposed figures producing commensurate
“profits” in other cases. With regard to the so called “escape” provision, this is set at a figure so high that
it is hard to imagine it will be invoked on more than one or two occasions per annum. It is, moreover, not
an adequate mechanism, as it still retains the original standard fee for the first 16 hours of attendance, thus
rendering those hours hugely unprofitable. The rate thereafter does no more than restore the status quo, it
does not in any way seek to compensate for the loss earlier in the case. It is not as if, under the new proposals
(see below) firms will be able to regard time spent at the police station on major cases as loss leaders as the
cases will generate significant fees in court. For reasons set out below, the bigger the case, the greater the
likely loss.

3.5 As we indicate above, one of the most mystifying aspects is the proposal that travel should not be
paid, when it is common ground the police station custody units routinely close and change location, often
to far distant areas. We make the point above that this is not a problem which is confined to rural areas.

3.6 In short, therefore, we are not opposed to standard fees in principle, however:

(a) the standard fee proposed is set at too low a level.

(b) the “escape” provision is set far too high.

(c) the failure to pay travel and waiting leaves us exposed to a significant cost beyond our control,
which will give perverse incentives to others to drive up our costs.

4. Magistrates Courts

4.1 The proposed regime for Magistrates’ Courts envisages a system of standard fees which is not
dissimilar to that currently operated. However there appears to be no provision or escape clause for those
cases in the Magistrates Court which take an excessive amount of time due to their complexity and diYculty.
For example, this firm defends several cases a year of people prosecuted by the Department of Trade and
Industry and other regulatory bodies on serious oYces under the Companies Acts and Insolvency Acts.
Those are oVences which are highly technical in nature, but which nevertheless are routinely dealt with in
the Magistrates Court system. In submitting our account at the conclusion of those cases (they are never
standard fee matters), we would routinely apply not only for a non standard fee but also we would claim
that enhancement ought to be paid. The abolition of enhancement on the legal aid rate is a feature of these
proposals generally. This does not adequately reflect the range of matters coming before the magistrates
court and the sort of work profile which some firms (including our own) may have which are more highly
geared towards more diYcult matters requiring additional expert assistance. The possibility of enhanced
payment must remain for those cases requiring the expert input of experienced practitioners.

4.2 The situation which arises for the defendant arrested “out of area” merits some exploration. These
defendants will often have long standing links to firms some way from the area in which they are arrested.
There may be eYciencies in allowing the “home” firm to act as they will know more about the defendant’s
background, personality and circumstances and will almost certainly be on hand to deal with witnesses,
whether as to bail or the substantive charge. A firm from a diVerent area will have to spend time gaining the
defendant’s trust as well as ascertaining basic information about him as above. Yet no allowance for travel,
even at the current very modest rates (which no-one could say amount to an incentive) is made to allow the
“home” firm to deal.

4.3 Additionally, we feel some comment is necessary regarding the proposed functioning of the system.
Carter envisages firms will be able to be profitable through increased volume (bigger firms, etc) and explicitly
states that the overall number of defence lawyers should not diminish. As these representations are being
written, the Government is on the verge of introducing means testing for legal aid, coupled with a wholesale
revision of the merits test. It is anticipated by the Government that these changes will save approximately
£30 million per annum. Also, in the “Times” for Friday 29 September 2006, the Home OYce is reported to
be proposing a huge extension of cautioning and the fixed penalty scheme to “remove 250,000 cases a year
from the Magistrates Courts”. In the light of these developments, particularly the first which is much more
imminent, how can volume be guaranteed? This assumption underpins the whole of Carter. It is fatally
flawed. The Government clearly has signalled its intention to move in the opposite direction.
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5. Crown Court

We regard the proposed changes to the Crown Court Payment Scheme, particularly the move from
taxation to one of graduated fees for case preparation, to be an extremely damaging feature of Carter for
firms. There is a vast range of cases in the Crown Court. At the lower end, most are adequately dealt with
under the current standard fee system. At the very top end, there are very high cost cases which are dealt
with under their own separate case contracts. In the middle, however, there is a large number of cases of
increasing complexity, comprising allegations of murder, drugs conspiracies, frauds etc., all of which may
just fall short of VHCC status but nevertheless be extremely complex and require very considerable input
by experienced and expert practitioners. Not only do the proposals at a stroke cut away the enhancement
which has hitherto been allowed for such cases to reflect the degree of expertise and seniority these cases
required, but the fees which are proposed, based as they are, at least in part, upon the number of pages of
prosecution evidence, do not in any way adequately reflect the sort of work which a competent and diligent
firm will carry out on behalf of its client.

5.2 The cases described above are often billed and paid in the region of £40,000 to £50,000. Taxation is
a rigorous process of scrutiny in which the work which the solicitor has done is analysed to see whether it
is fair and reasonable. It works. Taxation OYcers often allow work at a reduced grade or reduce the amount
of time allowed, yet they are approachable and apply discretion in the right case. According to our
calculations based on a sample of such cases, it is anticipated that the graduated fee we would receive for
similar cases in the future would be in the region of £8,000 to £10,000. If we carry out, say, two such cases
per annum—and that would be a very conservative estimate—then the loss to the practice in terms of profit
for those two cases alone would be in the region of £70,000 per annum. Taken together with the losses
identified from police station and magistrates courts above, this can be seen as being very dramatic indeed.
We do not believe that losses can be confined to these cases, or to those figures. In total, we would estimate
that in the Crown Court we are likely to lose up to £100,000 per annum as a result of these proposals. Such
a loss simply puts us beyond the margins of our sustainability.

5.3 A simple example will suYce to illustrate why the proposed model is simply inadequate. Representing
a father and son charged with conspiracy to defraud and perjury, the chief Prosecution witness is a partner
in a senior London firm of solicitors acting for a public body. Our clients allege bad faith on the part of the
solicitors/public body in a case which is directly linked to civil litigation spanning some 12 years. The Crown
resists any applications for disclosure but, doggedly pursued by ourselves, eventually orders are obtained.
The disclosure runs to many thousands of pages. This is not included in the prosecution page count. We are
also able to inspect the files of our client’s own solicitors. By doing this we can build up a picture to lead to
a successful argument for abuse of process, based upon the grounds that the defendants cannot have a fair
trial as documents are withheld. On one view, we are adopting the correct approach by seeking early
resolution in attempting to deal with the matter prior to trial. However, the many hundreds of hours of work
which has been required, wading through and summarising this material and putting it into a format
acceptable to the court, is done without any reference to prosecution page count which on the face of it is
relatively low. This is precisely the sort of case where the incentives to be creative and dogged in pursuing
the prosecution for disclosure and in analysing that disclosure in a careful, measured and diligent way will
be reversed. We anticipate our fee in this case, without the matter going to trial, to be approximately
£60,000. Under graduated fees it would be less than £10,000.

5.4 Carter makes the point that early preparation and resolution is to be rewarded. This is clearly
laudable. However, it depends upon two things: firstly, the Crown Prosecution Service has to be prepared
to engage eVectively with the Defence at an early stage to have realistic discussions about the basis of the
plea and what pleas may be acceptable. It is our experience that in early weeks of a case the Crown
Prosecution Service is simply unable to engage with the Defence in this way, particularly in serious cases.
Secondly, our clients, to whom after all we have a professional duty, often find it diYcult to confront their
responsibilities at an early stage. That does not mean to say that solicitors will not seek early resolution. We
are aware that the incentives are there for us to do so, as are the incentives for the client in the form of
discount for early guilty pleas. We do not know of any solicitors who would deliberately elongate a case or
fight a case to trial where the client had not been advised of the credit for an early guilty plea.

5.5 “The amount of relevant unused evidence introduced at trial” (para 4.59) is stated as being in some
way reflected in the Graduated Fee. We do not see how this can be the case. The solicitor cannot know what
material is relevant and should be introduced at trial until it has all been looked at. A huge amount of unused
material may be looked at which is never introduced at trial but which may nevertheless be important. This
is not reflected anywhere in the fee structure.

5.6 Therefore, whilst Graduated fees proposed will make little diVerence in respect of the less serious
oVences, there will be a huge eVect in relation to more serious oVences falling short of VHCC cases. It is
noted that the definition of VHCC cases is to be drawn more widely, but a definition which makes assumed
trial length a necessary element would not be a suYciently flexible one.
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6. File Reviews

When the system of contracting was introduced, solicitors were paid to conduct the necessary supervisory
file reviews that had to be carried out on every fee earner. This is an onerous task involving many hours work
every month by a supervisor. The fact that it is remunerated currently by the Legal Services Commission is
a helpful means of ensuring that the task of supervision is given the status which it deserves, as well as
compensating the senior fee earners inevitable loss of fee earning time. In our firm, the claim for file review
time is approximately £10,000 per annum. We regard it as an important quality control on all levels of fee
earning and have a monthly report prepared by our file reviewer so that we can identify any issues which
may arise. We have seen nowhere in Carter a proposal that payment for file review should continue and
clarification is urgently requested.

6. Our Concerns

6.1 There is a huge concern that the eVect of the proposals of Carter will be to drive down quality in
criminal defence services. The imposition of a “one size fits all” price structure for all defence work, to be
followed by price competitive tendering, will inevitably lead to a diminution in standards as firms seek to
retain some margin of profit from ever dwindling income. Carter’s answer is that peer review will ensure that
quality standards are met. We have serious doubts about peer review. It is proposed that only firms with a
rating of 1 or 2 will in the future be allowed preferred supplier status. Currently, only 35% of firms meet that
standard. At a recent presentation by two peer reviewers, designed to reassure the profession that level 2
was realistically obtainable, no objective information was available from the peer reviewers as to how this
might be achieved and practitioners were left with the distinct impression that the peer reviewers’ subjective
view of the firm and it’s files were based upon “feel” rather than on strictly measurable and therefore
achievable criteria. The fact remains that the peer review system is not transparent enough to allow for the
certainty which the profession will need. Although undoubtedly the vast majority of peer reviewers are
practitioners of considerable experience, many of them do not practice regularly or full time and are felt to
be out of touch by frontline criminal defence practitioners. As such, it is felt that they impose unrealistically
high standards in terms of recording and reporting. The bottom line is that Carter eVectively proposes that
a criminal defence lawyer should receive considerably less money for doing the same work yet do it to a
higher procedural standard. Set against the backdrop of all the other diYculties faced by criminal defence
lawyers, this would be risible were the consequences not so serious for individual firms, partners and their
staV.

6.2 The benefits to the system, outlined in para 5.152, we believe are illusory. There already is a system
of quality control (in the form of peer review), and there are incentives for early resolution where appropriate
through standard fees. It should not be forgotten our duty is essentially to advise clients of the benefits to
them of early resolution by guilty plea where appropriate. The new system envisaged by Carter not only
encourages early resolution in all cases, it punishes the defence for cases which take time even where there
is a good reason for this, and even if it may be as a result of the client’s instructions contrary to the advice
of the solicitor. There is no confidence that the rates proposed mean that suYcient remuneration is provided
for cases which are more complex and need additional work.

7. Sustainability

7.1 It is not believed that the proposals in Carter amount to any sort of sustainable future for criminal
legal aid firms. We identify the following problem areas

— Firms’ structures proposed are very high ratios of equity partners to fee earners. This has
considerable implications, not only for those who are or aspire to be equity partners but also for
solicitors. The static nature of salary scales envisaged is a major factor. The prospect of
advancement to equity partner will be considerably reduced. In a world where law students leave
college often saddled with £20,000 plus worth of debt, a career in criminal defence work will
become even less attractive, the more remote the prospect of earning a higher income as a partner.
Recruitment is already extremely diYcult. This will make it much worse. Who will want to embark
upon a career in criminal defence work when the potential returns are so small and remote?

— It goes without saying that the implication of the report is that there will need to be much painful
restructuring (“departnering” of several who are already partners). This ignores the fact that many
criminal defence practitioners are senior in years. Quite how firms are to achieve the restructuring
envisaged, given the capital account balances which many will hold in their practices having
accumulated over the years, and the overdraft indebtedness which will exist, is impossible to
foresee.

— The sort of ratios envisaged by Carter of the equity partners to fee earners assumes that the equity
partners will be prepared to take on a massive level of financial risk. To take one example of the
firm of 27 fee earners with only two equity partners, the salary bill of that firm, according to
Carter’s own figures will be £815,000 per annum, presumably plus employers National Insurance
contributions. It is highly likely the firm will carry an overdraft, be committed to a lease which
may stretch forward for several years, and may have other expensive lease payments to make on
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IT equipment and software, and other items of oYce equipment. It takes only a small number of
fee earners either to leave suddenly, to go on long term sick leave, or fail to perform for whatever
reason, or for one of the equity partners to become ill, for the entire financial structure of what
would be a large practice to come under immediate threat. The potential losses are enormous. The
risks are huge. The proposed profits wholly inadequate to cover the level of investment proposed.
The fact that the report talks in detail about the willingness of lending institutions to support
solicitors firms means that it is envisaged firms will need financial support to survive. This is,
frankly, insulting and is a very clear illustration of the lack of sustainability inherent in these
proposals. If further financial support is needed from banks in the short term, then that support
will need to be extended year on year. That is not a sustainable situation. Of course such a situation
would impose further pressures on firms to retain or win contracts (see 5.113)—a further factor
which is likely to distort the pricing of the market. Essentially the government, by starving firms
of funds, and forcing them into debt to survive, will be making them so desperate they will accept
below-market rates in order to maintain any semblance of income.

7.3 There is considerable doubt as to the reliability of the statistical case put forward. Dealing with the
illustrated firms at Annex 5.1, and using the 27 fee earner firm as an example, we have focused upon the
work which is said would be carried out at the Magistrates’ Court. Using the figures in table 5.1.4 for the
proportion of hours spent in the Magistrates’ Court, and the chargeable hours figures from 5.1.3, it is
apparent that Carter envisages a firm of this size would spend 6,200 hours per annum on their magistrates
court cases.

Combining the percentages contained in table 5.1.7 and average case lengths from table 5.1.5, it can be
seen that a total of 928 cases would be commenced each year by that firm.

This amounts to an average of only 3.5 cases per day approximately and, more importantly, generates an
income (based on the proposed standard fees) of only £341,316. The total turnover of the firm (table 5.8) is
£1,637,489. Therefore, Carter envisages magistrates court turnover as being only approximately 20% of the
total turnover of the firm. Perhaps even more surprisingly, a firm which has 27 fee earners which is only
commencing approximately 3.5 cases each day in the magistrates court clearly has insuYcient work to
survive. Based on our own and anecdotal experience of other firms’ caseloads, we do think this can possibly
represent a realistic model of a firm of this size and we therefore call into question the authenticity and
reliability of the analysis in terms of the impact on so called model firms. If the illustrations are unreliable,
as we believe them to be, our fears and concerns that Carter has “got it wrong” are given flesh.

8. Conclusion

Carter is about the way in which solicitors’ firms are remunerated. Inevitably, we have had to focus on
the detail of that to address what we believe are the flawed assumptions, leading to conclusions which would
be disastrous for the criminal defence legal services market. Whilst this response has dealt with some of the
minutiae of the practical consequences, we believe it should be borne in mind at all times that enormously
serious issues of principle are at stake. It should not be forgotten that at the heart of this lies the criminal
justice system and the representation of often vulnerable defendants when facing the full power of the State.
A sustainable criminal defence service is essential as a bulwark against the excessive use of power by the state
and the erosion of individuals’ liberty. We believe that the legal aid system can be seen as part of the Welfare
State, built up to protect those who have diYculty in assisting themselves in dealing with diYculties in their
lives. We do not believe that the model put forward by Carter represents anything approaching a sustainable
future. We believe that the rights of the individual as a result are seriously under threat and that the phrase
“criminal justice” is in danger of becoming an oxymoron in this context. As such, these proposals can be
seen (intended or not) as an undermining of the Welfare State and an attack on an independent legal
profession. This is not about lawyers’ pay: it is about the continued viability and sustainability of an essential
public service. We strongly urge the Government to think again.

October 2006

Evidence submitted by Immigration Law Practitioners’ Association (ILPA) (LAR 133)

“Good practice takes time and trouble, but is never wasted. It shows in the standing and reputation of
practitioners, in the respect in which opponents and tribunals hold them, and above all in the satisfaction of doing
a job well. In the end, by avoiding disasters, it also saves money.” Lord Justice Sedley, Foreword, Best Practice
Guide to Asylum & Human Rights Appeals, Mark Henderson, ILPA 2003.
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Introduction

About ILPA

1. ILPA is a professional association with some 1,200 members, including barristers, solicitors and
advocates practising in all aspects of immigration, asylum and nationality law. Academics, non-government
organisations and others working in this field are also members. ILPA exists to promote and improve the
giving of high quality advice through teaching, provision of resources and information. ILPA is represented
on numerous government and appellate authority stakeholder and advisory groups, and has provided oral
and written evidence to the Constitutional AVairs Committee in the past.

2. Our response is limited to the proposals for contracting immigration and asylum work. We have
answered those questions of most direct relevance to this area.

Overview

3. We recognise that the writing is on the wall and that graduated fees and block contracts are coming.
Our assessment of the proposals, however, is that they are not fit for the purpose of maintaining a sustainable
base of high quality, publicly- funded immigration and asylum practitioners.

4. We do not consider that the proposals are costs-neutral in respect of advice and representation. The
proposed fees, which have not been calculated by reference to the historical cost of delivering work to the
LSC’s existing quality standards, would significantly reduce remuneration to those suppliers who are not
prepared to cherry-pick the simplest cases to the detriment of potential clients with complex cases.

5. ILPA has consulted its members on the financial aspects of the proposals. Responses thus far from
members with “devolved powers” (ie those who have been recognised by the LSC to work to the desired
standard) indicate that the average time spent on asylum cases, up to initial Home OYce decision, is between
11 and 20 hours per case. The proposal is to pay £550, said to equate to 8 hours, but which will include
interpreting and translating costs as well as travelling and waiting time. Hourly rates in immigration and
asylum have in any event seen no cost of living increase since April 2001.

6. The proposed remuneration levels for asylum are predicated on a case passing seamlessly through the
New Asylum Model process. This is not even fully rolled out yet. We are very sceptical. The proposals take
no account of the so-called “legacy cases” and “fresh claim cases” that make up a significant part of
members’ caseloads.

7. We conclude from our consultations with members88 that there is a real risk that suppliers will decide
drastically to reduce their publicly-funded casework, or to leave the field entirely, because they see no
prospect either of making the work pay or of reconciling the proposed levels of remuneration with the
professional duties to client and to court that they accept in taking on any case. Doing a case well is a key
part of motivation for continuing to work in this very diYcult field.

8. If the aim is a cap on the overall spend on legal aid, it would be useful to see estimates of how much
of that spend is the result of Home OYce conduct of cases, not to mention the pace of legal change in this
field. One proposal is to apply the “polluter pays” principle to costs wasted by Home OYce dereliction in
the conduct of appeals.

8. It is proposed that the LSC’s budget be tapped to fund “advice” sessions at the Asylum Screening Unit.
According to the LSC’s tender for New Asylum Model contracts in Solihull89 these will provide “pre-
application information”, but “the advice provided will be generic”. The Home OYce should pay for this
information service.

Recommendations:

— The AIT be given power to order payment into the legal aid fund when the Home OYce causes
delays and adjournments by turning up without files, failing to comply with directions or is
otherwise the cause of wasted costs.

— The legal aid budget should not be used to fund generic Home OYce information but be reserved
for individual advice and representation.

Whether the timetable for implementation suggested in Lord Carter’s Report is realistic?

9. The proposed timetable for implementation of the changes in immigration and asylum does not derive
from Lord Carter’s Report. Immigration and asylum were expressly excluded from his review because of
“the detailed recent review” which brought about the 2004 changes (Carter Report 1.16). He did not exclude
immigration and asylum from “the procurement strategy to 2010”, but envisaged “a move towards” a

88 See also the survey by the Law Society, the results of which are posted on its website.
89 http://www.legalservices.gov.uk/docs/cls—main/Early—Advice—Proposition.pdf
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graduated fee scheme (Carter Report, Chapter 10) He did not propose the sudden imposition of a new
scheme, with everything done and dusted by April 2007, in which the fees have not been calculated on the
basis of what it costs to advise and represent clients in accordance with the LSC’s own contract standards.

10. As described, those doing publicly-funded immigration and asylum work have grave concerns about
their ability to survive under proposed regime. Even those would welcome the reduction in bureaucracy that
a graduated regime could bring have concerns about the amounts of the proposed fees. Organisations will
need to make decisions as to whether to continue in the field well in advance of April 2007, the proposed
date for implementation, if only to give adequate notice of redundancies, if they opt out. This problem will
not be resolved by treating year one of the scheme [as proposed] as the pilot—too many suppliers will be
irretrievably lost by then.

11. If the overall aim of these proposals is to encourage larger organisations oVering a multiplicity of
services, then that is simply not achievable by next April.

12. The LSC has stated, in response to an ILPA Freedom of Information request about its calculations,
that it has not based the proposed fees for immigration and asylum on historical data because this is not
reliably available. All cases, however, have been reported to the LSC in the same way within 3 months of
closure (or reaching a specified stage) since April 2004, so data is being accumulated by them.

13. Our recommendations are made, not in the spirit of postponement at all costs of unwelcome
developments, but in recognition that fixed fees are coming and with the desire to achieve a scheme that not
only is capable of working, but also is capable of being perceived by suppliers now as workable and worth
giving a chance, rather than one that they shun now, for fear of being driven out of business later.

Recommendations:

— Full implementation is deferred until at least April 2008 and is preceded by EITHER a tailored
fixed fee scheme (as was done in all other areas of civil law) OR a pilot period in which the level
at which a case may be removed from the scheme as “exceptional” is reduced to twice the fixed fee.
Either way, this period should be used to accrue relevant data on costs in immigration and asylum
cases, and on the experience in practice of fixed fees in this area of law.

— The LSC conduct a detailed “case mapping exercise” based on a review of work done by quality
providers (ie those with “excellent” Peer Review ratings or otherwise rated by their peers as the
best providers in publications such as Chambers and enlist the assistance of a number of Level 1
and Not For Profit organisations (allowing adequate time for the exercise) in deriving realistic
figures for fees.

What benefits might be generated for defendants and others by adopting these proposals? Also what impacts/
disadvantages might result from implementation?

14. The only potential benefits we perceive are not for clients but suppliers. These are:

— A potential reduction in bureaucracy because suppliers will not be involved in lengthy negotiations
with the LSC about financial extension applications.

This could, however, be oV-set by the need to hold a multiplicity of block contracts and by the
failure of the scheme to take into account that, for example, clients pass from being detained to
non-detained at diVerent stages in a case and have needs for advice on the eVects of immigration
status on support and welfare.

— A potential reduction of risk because suppliers will not be subject to an annual audit of sample files,
at which, if they have spent over 10% more than the LSC thinks reasonable on the files audited, an
equivalent percentage of LSC payments can be clawed back across all files.

But this benefit will be obliterated if the level of “exceptionality” at which a case is lifted out of the
fixed-fee scheme, is set at four times the fixed fee as is proposed. There would always be uncertainty
while working on a complex case as to whether the exceptionality level would be reached, or
whether, if not, the bulk of the work would go unremunerated. For example, at the first stage of
asylum Legal Help, if costs are £2,200.01, they could be claimed in full; if they are £2,200 they could
not, and only the basic £350 could be claimed—a £1,650 loss on one case. This promises far too
high a level of uncertainty for providers.

15. The main disadvantages we perceive for clients are:

— High quality providers will leave the field. Clients will find it more diYcult to get high quality
advice. InsuYcient work will be able to be done on cases to ensure that clients can put their case
and win—with consequences include return to persecution or torture, and separation of families.

— InsuYcient work will be able to be done on the multiplicity of problems people face related to their
immigration status, for example detention and destitution. They will be deprived of their liberty
for longer, and will be hungry and without accommodation for longer.

— The specialist immigration bar will be destroyed so clients will be deprived of that source of legal
advice on novel and complex points of law in both asylum and non-asylum cases.
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16. We perceive disadvantages for the administration of justice, at both Tribunal and higher court levels,
from reducing the base of quality representatives, whether at solicitor and caseworker level or at the Bar.
There will be longer hearings at the AIT because more appellants are unrepresented, and yet more
applications to the higher courts. There will be a risk to the future development of the law, because the
chances of test cases being overlooked will be increased by the pressure on providers who remain in the
system.

What impact the proposals will have on diVerent communities (such as Black and ethnic minority and rural
communities)?

17. We deal here with both communities and particular groups.

18. The proposed fixed fee for asylum (although not immigration cases) includes interpreting and
translating fees. This is unworkable and discriminatory. We understand that the basis of this proposal is
that interpreting is likely to be needed in almost all asylum cases. We understand that an attempt has been
made to estimate the number of hours of interpreting likely to be required in an average asylum case, and
the fixed fee has been calculated accordingly. If this is so, it reduces the number of putative casework hours
to a level that is wholly unacceptable and well below that required by good, let alone best, practice. It has
a disproportionate eVect on clients in detention or hospital, or otherwise unable to travel, because
interpreters’ travelling time must also come out of the fixed fee. It oVers no rationale for making the fixed
fee inclusive of translation costs, which vary hugely depending on the amount of documentation a client
provides. We fear that the proposals will encourage unacceptable practices including:

— Organisations favouring English speaking clients, or clients who speak languages oVered in-house,
with the result that clients speaking other languages will find it even harder to find representation
than they do now.

— Minimal use of interpreters, for example skimping on time spent reading back statements, or using
the interpreter only for statement taking and not for advice giving or instructions updating as the
case progresses.

— Reliance on friends or family members to interpret. Among the eVects of this bad practice: it
militates against disclosure of rape or other humiliation, and against admission of previous
fabrication or other unheroic conduct. At worst it can lead to the use of children as interpreters.

19. Exclusion of travelling time from all cases would make it significantly more diYcult for some groups
of vulnerable clients to secure representation than at present eg the disabled and prisoners, bearing in mind
that it is only services for those held in the main immigration removal centres, not prisons, which are to be
provided outside the fixed fee regime.

20. There are proposals for unaccompanied children’s cases to be outside the fixed fee regime and
contracted to specialist providers. It is not, however, clear whether this group will include those whose age
is disputed. Such cases are complex, requiring the supplier to ensure that the client has the benefits of all
safeguards accorded to a child, while the Home OYce treatment of the child as an adult (ieas liable to
detention, with the claim processed as that of an adult) must be contested as well as age proved.

21. The contention that immigration cases are cheaper than asylum cases may be true for applications
within the rules. But much of the caseload for publicly-funded immigration work involves complex
applications outside the rules for vulnerable people who will be disproportionately aVected. This will also
disproportionately aVect the settled ethnic minority communities, who are most likely to have family
members requiring complex immigration and entry clearance applications.

22. Clients with complex welfare needs will have severe diYculties because it is proposed that the fixed
fee covers 30 minutes of welfare advice, and that other welfare work will have to be done under a welfare
or housing contract. Not all immigration providers have these. Where work can be referred to a welfare or
housing specialist they will often need to work closely with the immigration practitioner, each contributing
their specialist expertise.

Recommendations:

— See above re calculation of fixed fee levels.

— Interpretation and translation be remunerated separately for asylum cases.

— Travel and waiting time sit outside the fixed fee. Statistics should be kept on these, which could
then be used to make the case for the AIT to reform its listing practices so that travel time can in
some circumstances be divided between cases listed on the same day but so that they do not clash.

— Provision be made for clients detained in places other than immigration removal centres, eg in
prisons.
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— Existing representatives be allowed to retain conduct of cases when their clients are detained and
remunerated at an hourly rate for the work done.

— The exemption for unaccompanied children cover all age-disputed cases.

— The attempt to come up with a one-size-fits-all fixed fee for asylum and immigration, predicated
on standard procedures, be abandoned, either through a lower threshold for exceptionality, or
through diVerent fee levels for those passing through standard and non-standard procedures.

— Immigration practitioners to be able to provide welfare work on immigration and asylum cases,
paid at the welfare fixed fee.

What impact any or all of the recommendations will have on legal aid providers?

23. See above. If we consider just London suppliers and the London Bar, travelling time to the AIT at
Hatton Cross can be more than two hours each way. Waiting time is unpredictable. A 2–3 hour hearing can
thus easily occupy 7–8 hours on the day of the hearing alone, disregarding the advocate’s preparation time.
A fee of £350 (£250 in immigration cases) is proposed. Taking the higher, asylum, figure, on current rates
four hours travel would be remunerated at £121.20, putatively leaving £228.80 (or £128.80) of the fixed fee
to cover conference, preparation and advocacy. It is not at all unusual for at least five hours to be required
for conference and preparation, including preparation of the skeleton argument (required by Tribunal
directions in asylum cases and good practice in all). So a three-hour asylum appeal would be remunerated at
about £28.60 an hour for the substantive work (less if there is waiting time at court). This is even lower than
hourly rate currently allowed for travelling and waiting time, and will not be balanced by large numbers of
“simple” cases requiring shorter preparation and advocacy. Very simple and hopeless cases do not pass the
merits test for public funding in the first place.

24. Those tied into block contracts will be vulnerable to pressure from the LSC to accept changes to their
contracts. Concern has already been expressed, for example by Bail for Immigration Detainees in their
report Working against the clock: inadequacy and injustice in the fast track system July 2006 that block
contracting for fast-track detained work has resulted in firms protecting their costs by improperly declining
to represent at an appeal where the prospects of success are borderline, or failing to give other assistance
(for example representation at bail hearings) to clients whom they have declined to represent at appeal.

How the proposals will aVect firms of diVering size, structure and practitioner mix?

25. We realise that the aim is to encourage larger organisations oVering a multiplicity of services. As
stated, such changes take time to achieve. Organisations cannot change composition overnight. There are
specialist firms with a reputation for tackling the most complex cases, and barristers specialising in particular
areas. The notion seems to be that firms take on people to do “simple” cases to oVset costs. It is wholly
unclear how a barrister, or even a chambers, is supposed to oVset. Even if a chambers takes on a junior
barrister to do the simplest of appeals, how does this assist the colleague who is consistently underpaid for
doing complex cases at the fixed rate?

26. Home OYce policies change. Availability of accommodation is a key determinant of the location of
asylum-seekers accommodated at public expense. Larger firms may be better placed to oVset costs, but may
be less able to adapt when, for example, the Home OYce moves people away from their area.

27. Provision for block contracting will tie a limited number of firms into particular areas of work. In
immigration and asylum demand for high quality services exceeds supply. This the LSC acknowledges for
certain areas outside London and disputes for London—we invite London-based MPs to consider their own
caseload and draw their own conclusions.

28. Short timescales and lack of local knowledge mean that many clients are not in a position to make
informed choices. So the result is not the market envisaged by Carter but rather cartels controlled by the
LSC, which, on current evidence, is more likely to use its position to urge providers to cut costs, than to
maintain quality.

Whether the measures proposed will promote the provision of high quality advice and support the eVective and
eYcient operation of the justice system?

29. We believe that they will not, for all the reasons stated above.

October 2006
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Evidence submitted by Alderson Dodds (LAR 134)

Introduction

1. This firm is a mixed general practice and probably the largest firm in Northumberland. In addition to
commercial and private client business we also do some regulatory work and our practice extends outside
the region.

2. We hold a wider portfolio of Legal Aid Contracts than any other firm or organisation within the
County. We are as close to being a CLAC as any solicitors’ firm could be. We have an established referral
system from Blyth Valley CAB and provide services by way of referrals from across the County and as far
north as Berwick upon Tweed.

3. We are presently seeking Housing and Education Contracts but the paralysis imposed by this
consultation prevents us taking that forward.

4. We would have welcomed the Carter Review had it been a wide ranging review of Legal Aid, its
working and its funding. The extremely narrow scope of its terms of reference to procurement in our view
has made it something of a sterile exercise. No consideration has been given to the external factors aVecting
the cost of Legal Aid. No consideration has been given to alternative sources of funding, such as a diversion
of local authority and charitable funding away from the Not for Profit sector to the more cost eVective front
line providers. Defendant Costs Orders and alternative directions for funding of experts are all matters
which could usefully have been considered in the wholescale review which is needed.

5. We have not sought to address every single issue raised in the Report but direct our observations to
matters of particular concern. We are certainly not opposed to the market principle, nor indeed to fixed fees.
There are some areas, however, where these are simply unworkable.

Crime

6. We are of the view that fixed fees are unsustainable in the Police Station and particularly if waiting
time is to be incorporated within the fixed fee. The Police Station is a combative environment where the
solicitor has little or no control over any timetable. We do not suggest the Police as a whole act
dishonourably, but certainly any practitioner will frequently encounter eVorts to undermine representation
of an individual. Police OYcers will be mindful of the fact that solicitors will be financially disadvantaged
if they attend clients where they are likely to be kept waiting a long time or alternatively where the insistence
on say a full interview or an identification parade would lead to potential losses to the solicitor. The
imposition of fixed fees creates a strong business case for not providing a service incorporating best practice
for the client. The failures would not manifest themselves in Peer Review but may well do so in terms of
miscarriages of justice. We do not oppose fixed fees in the Magistrates’ Court where there is eVectively an
equality of arms between prosecutor and defendant with the Court presiding. There are no similar checks
or balances operating within the Police Station where the Police hold the balance of power.

7. The geographical groupings suggested by the Carter Review for the North East have provided some
bizarre results. We are aware that the solicitor members of the Regional Duty Solicitor Committee are
endeavouring to correct a number of factual errors in the information relied on by the Carter Team in
relation to functioning Police Stations and Courts. It is a matter of concern to us that proposals may be
rolled out based on false information.

8. We are of the view that the Carter Team is mistaken in principle in its grouping of various areas. It is
apparent that a decision has been taken to graft on to metropolitan areas adjacent rural areas. It is our view
that what should happen is that the various, rural areas should be amalgamated together. This would
prevent the suppliers within these rural areas becoming swamped. They would then be in a viable position
to bid for contracts across the rural areas. Most of the providers within the rural areas are not single-service
providers but generally provide at least family provision in addition to crime. The Carter style grouping
could well have the unintended consequence of eliminating the supplier network of civil Legal Aid services
across the rural areas. It is suggested that this would in no way undermine larger groupings within the
metropolitan areas and indeed it may avoid some dilution of profitability within them.

9. We would suggest that if there is to be a grouping within our area then it should be Berwick, Alnwick,
South East Northumberland and Hexham and Tynedale.

10. We would oppose the inclusion of a metropolitan area with this grouping but would suggest that if
there has to be one it should be North Tyneside. The inclusion of South Tyneside within this grouping
ignores all geographical and community logic and the existence of the River Tyne.
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Legal Help

11. Legal Help is already a marginal activity so far as practices such as ours are concerned. A high degree
of eYciency and productivity is required to maintain profitability. Any reduction in fees would make the
work unsustainable.

12. We are of the view that a diVerential level of fees for Legal Help is quite clearly justifiable so far as
London is concerned. We cannot see that it is justified other than in London. The diVerent regional fees
proposed seem to bear no relation to relative overheads or costs. They are obviously based on historic
information. The logic of this approach would be to retain tailored fixed fees which at least address more
local variations rather than the broad brush stroke of regional payments. It would appear that the North
East as a whole is being penalised for its relative eYciency. We accordingly support a diVerential between
London and national fixed fees for areas outside London but not regional fixed fees.

Public Law Children Work

13. We have a heavy and long-term commitment to this work. Our Senior Partner, who has Higher Court
Rights in All Courts and is. a Children Panel Member, allocates a significant amount of his time to this work
at direct cost to his commercial and regulatory activities. The Carter Team apparently does not recognise
that within the solicitors’ profession there is substantial commitment to carrying out publicly funded work
with a strong sense of the ethics of being a professional. People will continue to do this work for relatively
modest reward provided it is financially viable. They will not continue to do the work if they are unable to
sustain their practices in doing it.

14. The Carter view of the failure to attract membership to the Children Panel is wholly misconceived.
It is not a failure to respond to a financial incentive. The point is that a 15% incentive on a very low base
rate of fees is not going to attract large numbers of people whose skills are relatively easily transferable to
far more profitable work.’ It is not the failure of the financial incentive but rather the paucity of the same
in return for the eVorts, talent and cost required which leads to the relatively low number of practitioners.
acquiring this expertise. The Children Panel is a valuable asset in the protection of children and it should
not be squandered.

15. It is our view that fixed fees are unsustainable in Public Law child care work. Children’s lawyers are
not only a vital part of the Court process but play a very substantial role in child protection conferences and
other areas ancillary to the Court process. Time and time again, working in conjunction with Guardians,
one is able to put right bad practice within Social Services Departments, which themselves are often over-
stretched and under-funded and advised by lawyers who sometimes see themselves as having the Social
Workers as clients rather than the particular children concerned. This is not to denigrate the work of local
authority lawyers for whom we have high regard. A close working relationship can, however, make one over
protective of one’s colleagues. Fixed fees in this area are simply a disincentive to best practice. The adoption
of this proposal would expose the most vulnerable in our society in apparent complete conflict with
Government aims.

16. We have done an examination of the level of fixed fees proposed. We simply could not. aVord to do
this type of work on the present level of fixed fees or indeed anything like it. We calculate on the basis of
our last six substantial cases that whereas we would normally be working for a third of our private client
rate, we would in fact be working for one tenth under the fixed fee regime. We simply cannot aVord to do
that and would have to drop out of the system.

17. The suggestion that Solicitor Advocates should be paid less than members of the Bar whose overheads
are insignificant in comparison is neither fair nor logical nor economic. In this area the work of the solicitor
is very often more specialist than the barrister and these diVerentials would create a positive disincentive to
solicitor advocacy. It is often the solicitor who is the constant
factor in the case, providing a source of continuity which the Bar with the regular problem of returned briefs
is not able to provide.

18. Child Care Solicitors chambers. We find this Suggestion remarkable. It may be useful for one or
two individuals in substantial metropolitan areas. It is certainly not an attractive business proposition for
any established practitioner with any semblance of a reasonable business. To commit entirely to relatively
low value publicly funded work with all the uncertainties that surround Legal Aid and which will continue,
whatever the outcome of the Carter Review, is not a sensible career strategy.

General

19. Our overall concern is to the viability of the Legal Aid sector which provides vital services to the most
disadvantaged and vulnerable members of our community. It is our intention to continue to do this work
for as long as it is financially viable. The problem with the Carter Review is that it fails to acknowledge that
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the present service is chronically under-funded. The external pressures on Legal Aid have not been
examined. The eVect of various areas of Government policy, in particular in relation to criminal justice are
disregarded. We see no alternative to a significant injection of further funds and would invite serious
consideration of alternative funding if resources cannot be found from general taxation.

October 2006

Evidence submitted by Mental Health Lawyers Association (LAR 137)

Post Carter Proposals

I am writing further to our recent telephone discussion, to enclose a copy of the MHLA’s written evidence
to the Committee.

You will see that Association’s views are that these proposals are disastrous, and will halt representation
for many of the most vulnerable in our society. The lack of preparation payments for client’s cases before
the Mental Health Review Tribunal if a client remains detained under the Mental Health Act will
particularly put members in an impossible “Catch 22” position. They will not be paid if they do the work,
but will be negligent and potentially fail the LSC’s Peer Review Audit regime if they do not. Given the very
tight margins many members already operate a large percentage will just vote with their feet.

I have introduced the Association at the start of the evidence. The Association was formed in 2001, in
part to combat the lack of any specialist representation in this area. Our active President for the last three
years has been Professor Eldergill, author of the standard work Mental Health Review Tribunals: Law and
Practice. I am Partner in charge of a large Mental Health Department in the London firm of Kaim Todner,
and have practised in the area for over 15 years. I was selected Legal Aid Mental Health Lawyer of the Year
in 2004, and have been Chair of the Mental Health Lawyers Association since its foundation. I am also a
member of the Legal Aid Practitioners Group Committee and the Law Society’s Mental Health and
Disability Committee. I have given evidence to the DCA Committee previously, with Richard Miller and
Roy Morgan of the LAPG, regarding the eVect of public funding cuts on representation. I am also a Peer
Reviewer in Mental Health for the Institute of Advanced Legal Studies.

As indicated, we would welcome to opportunity to add to our written evidence by attending the
Committee to give oral evidence. We do appreciate that the initial focus of the Committee is on the eVect
of these proposals on criminal representation; however we hope that the Committee will be suYciently
concerned as to the eVect on this “core” area that they will seek further information. The support of the
Committee’s views may be the factor which saves representation for some of the most vulnerable in our
society.

Introduction

1. Members of the Mental Health Lawyers Association represent arguably the most vulnerable clients of
all, those suVering from a range of mental disorders but also subject to both the compulsory powers
detention and treatment of the state, and ultimately qualifying for essential, but sometimes scare, resources
to prevent relapse in the community. Most members of the Association have had no increase in their public
funding rates from the Legal Services Commission since April 2001. The number of Law Society Panel
Mental Health Panel Specialists has declined by close to 25% since 2000, whilst those mentally unwell clients
requiring representation at Mental Health Review Tribunals has risen by over 10% in the same period. There
are now just a little over 300 Panel members in active practice, according to figures produced by the Law
Society and the DCA.

2. It is the view of the Association that if the mental health legal aid proposals suggested by Department
of Constitutional AVairs are introduced, representation, already in decline, will collapse.

The Mental Health Lawyers Association

3. The Association represents around 80% of those lawyers who in turn represent clients detained under
the Mental Health Act. They assist particularly clients before the Mental Health Review Tribunal
“MHRT”, where legal aid is without means testing; one of three “core” areas where this is the case, the
others being removal of children by a Local Authority and arrested suspects for most alleged oVences in
the police station. Other work by members includes assisting clients obtaining proper aftercare support and
supervision in the community.

4. The Association is recognised by the Law Society and a range of other bodies, including the
Department of Constitutional AVairs, Legal Services Commission and the MHRT Judiciary.
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Background

5. The UK has an obligation to arrange regular review of those detained under the Mental Health Act
for compulsory treatment, not to do otherwise would breach Article 5 of the Convention on Human Rights
(the right to Liberty) and Article 6 (the right to a fair hearing). Such detention also raises issues of
discrimination (Article 10) in addition to interference with privacy and family life (Article 8). European
Court decisions have made it clear that for such reviews to be eVective, legal representation should be
provided.

6. The Charity MIND indicates that one in four of the population will suVer from a form of mental
disorder.

7. The Judiciary reviewing the role of Mental Health Lawyers have commented as follows:

8. Mr. Justice Brooke (now Lord Justice Brooke) in the case of R v Legal Aid Board ex parte Mackintosh
and Duncan (2000) said the view of the Court on that occasion:

9. “We are worried, however, that the Board (then the Legal Aid Board) has not yet appreciated how
diYcult Mental Health Law is, and how generally solicitors cannot pick up the expertise needed to serve the
clients eVectively, unless they have strong and practical grounding in this field of Law. We hope that the
Board will now take urgent steps to identify the really skilled solicitors who are willing to served their clients
in this field at Legal Aid rates of pay.

10. He also commented:

11. “Reading the Report of a psychiatrist, identifying its areas of weakness, commissioning evidence and
the appropriate expert challenge to it and representing a client at a Tribunal requires expert professional
skills borne, as we have said, of education and practical experience. It is not like going down to the
Magistrates Court as a Duty Solicitor, arduous though those duties are.”

12. Mr Stanley Burnton J. in KB & Others v MHRT [2003] made it clear that the Mental Health Review
Tribunal is the most fundamentally important Tribunal in this country in that it deals with the liberty of the
individual in circumstances where that liberty has been removed without having been sanctioned by a court.

13. “The issues before Mental Health Review Tribunals are probably the most important issues decided
by any tribunals. The Tribunals make decisions as to the compulsory detention and treatment, and thus the
liberty, of the individual. A wrong decision may lead on the one hand to the unnecessary detention of a
patient, and, at the other extreme, to the release of a patient who is a danger to himself and may present a
risk to the public. A patient will be the victim of a wrongful decision to detain him. Conversely, however,
he may also suVer from a mistaken decision to direct his discharge.

14. The decisions of the Mental Health Review Tribunals are as intrinsically important as many of those
of the Crown Court. Their importance is reflected in the diVerent wording of Articles 5.4 and 6 of the
Convention. Article 5.4 requires that the lawfulness of the detention of a patient “shall be decided speedily”,
whereas Article 6 requires a hearing of a trial in a civil or criminal case only “within a reasonable time”. This
diVerence should be borne in mind when considering the authorities on delay in the context of Article 6.
The importance of tribunal decisions in restricted cases is reflected in the qualifications required by the Lord
Chancellor of the legal member, who is almost always a Circuit Judge, a Queen’s Counsel and Recorder, or
one of the Tribunal Chairmen.”

15. At present members are paid generally by a hourly rate, depending on type of activity and whether
or not they are based in London. Members reckon the average is around £45 per hour, this is made up at
on end of travel and waiting (necessary when travelling to detained clients) at around £27 outside London,
rising to around £60 for preparation and £69 for advocacy). A minority of members signed up to the
Tailored Fixed Fee scheme, which was based on assessment of their previous individual cost per case.

16. The vast majority of work is provided by private practice, with just a handful of the work provided
by Law Centres.

DCA/LSC Proposals for Mental Health

17. The DCA/Legal Services Commission proposals for mental health clients are essentially the
following:

18. A form of “graduated fee” system is to be introduced for the majority of mental health work,
including most Mental Health Review Tribunal (“MHRT”) work.

19. Fees are to be set as follows:

(i) for initial advice

(ii) £335 for “negotiation and preparation”

(iii) £387 for representation before the MHRT.

20. For the purpose of MHRT initial advice will cover travel, waiting and attendance on a client in
appointment to discuss whether they should make an application to apply to the MHRT. This would cover
all subsequent work until a client decides to make application to an MHRT.
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21. If a client decides to make an application to the MHRT, payment then moves to the next stage;
negotiation and preparation. This covers all work up until the MHRT hearing itself. It therefore includes,
letters to the MHRT regarding the application; chasing up statutory reports, obtaining and examining
section papers; medical records and previous MHRT papers; contacting family (including the Nearest
Relative) and other witnesses as appropriate; attending section aftercare planning meetings and making
aftercare enquires as necessary, attending and preparing for a hospital managers’ hearing held whilst an
MHRT application is outstanding; considering the need for independent experts and instructing them as
required (the actual payment of independent experts is outside this fee); attending on the client as many times
as necessary to take instructions on these and advise on the forthcoming MHRT and its powers; all
preparation for the MHRT itself.

22. However, this fee is only paid “once and applies to the same episode of illness (in other words if the
patient has not been discharged from compulsion between hearings)”. It is clear therefore that where a client
has been previously subject to an unsuccessful assessment Section 2 Mental Health Act (“MHA”) MHRT
and a subsequent treatment Section 3 MHA detention follows (although the DCA seem to incorrectly
assume that the MHRT authorises this transfer) then no further fee is payable, notwithstanding changes of
diagnosis or treatment that may occur. Of even further significance, however, is that this fee, it seems, will
never again be payable to a firm who has previously been paid this, whilst the patient remains detained even
if a client has been detained for, say, 10 years.

23.The third and final stage is for representation before the MHRT. This is only paid normally if the
hearing goes ahead (although it seems might be paid if it is just cancelled, or perhaps withdrawn, on the day
itself). However, it is also only paid once. If therefore, there was not an MHRT Panel on the day in question,
but the lawyer attended then, only to have to attend on a further occasion when there was a full Panel, only
one fee would be paid. Similarly if the MHRT adjourned, any number of times, only one fee would be
payable.

24. There are “escape” clauses in the scheme. If costs go over four times the total fee (not including VAT
or the cost of experts), then the case will become “exceptional” and will be charged at the “old rate”, that
is the “hourly rate” that has been in existence since April 2001. However, all such cases will be individually
audited by the LSC and should it be said, for example, that too much time was spent with the client a re-
assessment may place the costs of a case below the level of four times so that the “standard fee” only is
payable.

25. It also seems that if a client transfers to a new firm of solicitors that the three stages outlined above
can be charged again.

26. In addition the DCA is particularly consulting on what it calls “forensic work”, that is all cases where
client are either detained under a court hospital order (including both restricted and unrestricted cases under
s41 MHA) or transferred by Home OYce warrant. Here three possible schemes are proposed:

(i) That the main “graduated fee” proposed for all other MHRT work applies to these cases (the
DCA’s preferred option)

(ii) That there be an increased fee for such work, however the fee for other MHRT work would be
proportionally decreased.

(iii) The present “hourly rate” scheme continue as before.

27. All mental health work outside MHRT preparation, which would include aftercare and community
care advice and assistance together with all work under the new Capacity Act, to assist a mentally
incapacitated person would be paid at £90. However if this work was more than four times this fee, it would
become “exceptional” and it seems again payment would revert to hourly rates, although this would be
subject to individual audit by the LSC. The requirement of a means test, and evidence for this, for detained
patients is abolished.

28. The payment of higher London rates, to reflect increased costs there, is abolished.

29. The costing of the scheme is said to cost neutral.

Mental Health Lawyers Association Concerns

30. One irony that stands out is that some areas where members are being penalised in current ongoing
LSC audits, for attending aftercare meetings, hospital managers hearings and representing detained patients
who cannot easily produce proof of means, these areas of work are now particularly encouraged post Carter
by the DCA, but for far less money than most members are carrying out the work already.

31. A further issue is that the DCA indicates that consultation has occurred prior to these proposals. This
is certainly not the case and, as indicated above at paragraph 21, the DCA would not have misunderstood
the law relating to MHRTs if this consultation had taken place.

32. Members have responded quickly to the MHLA’s request for their views: almost without exception
replies been strongly negative, with many saying they will have no alternative but to leave the field forever.

33. Following consultation with members the following points have emerged:
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34. For those who signed up to the previous round of fixed fees (a minority of members—as the LSC was
forced to make the scheme voluntary when a majority of members refused to sign up to the scheme) the new
graduated scheme will make most worse oV. Almost all others who were not signatories to the earlier fixed
fee scheme similarly see enormous diYculties in continuing much of their representation at these fees.

35. The failure to pay for MHRT adjournments separately is grossly unfair, particularly given that many
adjournments are caused by the MHRT. The administration of the Tribunal is still in a state of flux and
members will be asked to pay for these problems created within DCA organisation, a cost that many just
cannot aVord.

36. Removing means testing for all detained patients is of potential benefit; however this does not
compensate for the lack of payment to do this work.

37. Many members are instructed after clients have made applications, which would potentially mean
they lose the “initial fee” although initial instructions still involve discussions as to MHRT powers and
strengths and weaknesses of application etc.

38. Any “exceptional case” criteria is far too high at four times that of the graduated fee. Indeed many
complex S3 MHRT hearings, say with a lengthy history, diagnostic issues and perhaps some impairment
hindering instructions, will come at two to three the figures in the new “fees”. Other cases, reaching say 4.5
times the rate, could well be reduced on audit assessment to just below the four times level returning the
payment to the flat level fee.

39. The LSC has failed to understand the diVerence between S2 and S3 of the Mental Health Act and
thinks that the MHRT can “transfer” patients and the subsequent lack of preparation apparently allowed
reflects an impossible position for members. The proposal that only one preparation fee be allowed in the
“same episode of illness” gives rise to the prospect that a patient detained for 20 years will only be allowed
one payment for preparation, which will then have been “used up” for separate hearings. Solicitors will face
negligence claims if they fail to do this work, but will receive no payment if they do. Furthermore, they will
fall foul of the LSC’s own Peer Review audit regime sponsored through the Institute of Advanced Legal
Studies, if they do not complete preparation work, which requires a series of meetings and preparation steps,
failure to do this will potentially lead to a withdrawal of the contract.

40. Travelling and waiting has not been properly assessed given the necessity for this in visiting detained
patients. As the proposal stands some hospitals, especially in rural areas, will cease, for this reason alone,
to have representation. £90 for an initial visit is completely unfeasible.

41. Most members, especially in smaller firms which sometimes include experienced practitioners who
also work as MHRT Presidents, will cease work for the LSC.

42. “Attaching” community care work is simply a cynical sham, as it will not be financially possible in
most cases at the rates within the proposed scheme. The MHLA has produced a paper Social Exclusion &
Mental Health (2004) to show how the delivery of rights at this level to ensure proper services ultimately
makes enormous financial gains, as well as in gains human terms. This has received no acknowledgement
from DCA.

43. Standards of legal representation, where it continues to exist, will inevitably fall further, adding to
the near impossibility of obtaining new specialists in the field as a career. The fall of Law Society MHRT
Panel members of close to 25% since 2000 (the introduction of the LSC Contracting regime) is therefore
likely to continue, with the age range of lawyers further showing the majority in mid years to retirement ages
(currently based on Law Society figures). This directly corresponds to Lord Justice Brook’s concern in the
R v Legal Aid Board ex parte Mackintosh and Duncan case quoted above.

44. There is to be no “new money” despite the promise of the Lord Chancellor to the MHLA last year
that this would be now possible after the Carter review. Indeed, as outlined above, the calculations behind
the apparent “cost neutrality” of these figures are seen as very suspect, including those representing the costs
of an initial visit. None of us can estimate how this would generally be possible for £90. The result appears
to be far less money for more work.

Reactions from Others

45. The Judicial Chairs and the MHRT Liaison Judge of the MHRT have written to the DCA indicating
that these proposals are likely lead to a reduction in the quality of representation for vulnerable applicants,
at a time when they were hoping to use our members to assist in the stream lining of the MHRT system.

46. The mental health charity MIND has indicated that they strongly oppose the implications of the
proposals on legal representation and are expected to respond shortly to the DCA.

47. The Association understands that both the Legal Aid Practitioners Group and the Law Society also
strongly oppose the provisions and are making representations to that eVect to the DCA.
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Conclusion

48. The view from members is that the proposals are disastrous for not only the quality of mental health
representation, but also the continuance of any representation in some areas. Many members already feel
a combination of anger and demoralisation from their experiences with the LSC’s new Mental Health Unit
and waiting for an increase in payment which never comes; these members were already thinking of walking
away from this work: if these proposals go ahead most will have no choice but to leave.

49. The right for a detained person said to be suVering from mental disorder to have their case
appropriately examined and to be represented in this examination is properly a core right protected in the
European Convention. Psychiatry is not a certain science, yet psychiatrists are eVectively given powers of
detention and the right to administer mind-altering drugs. If a friend or relative of ours was subject to such
measures we would want to ensure his, or her rights were properly represented in review of the need of
compulsory treatment. The implication of these proposals is that such representation will cease to exist.

50. We would welcome the possibility of expanding on this evidence by answering questions from
members of the Committee.

October 2006

Further evidence submitted by Mental Health Lawyers Association (LAR 137a)

Regarding the Oral Evidence Session of 30 January 2007

Following our recent emails and telephone conversations, I enclose:

(1) A recent report from the Association dated 15 December 2006 regarding a decline in the number
of specialist lawyers in the field as against increased legal need for those vulnerable to mental
disorder.

(2) Extracted details from the recent Commons debate on Legal Aid regarding mental health.

You should now have my autobiographical note.

In addition here is the latest “update.”

1. Meeting with Carolyn Regan

On 15 December Association representatives had their first meeting with the new Chief Executive of the
Legal Services Commission, Carolyn Regan. Inevitably the issue of post Carter changes were discussed and
we were, unfortunately, disappointed.

In particular, the Chief Executive indicated three “certainties”:

(1) The proposed fixed fees were here to stay.

(2) They will be introduced in October 2007(extended from April 2007).

(3) There will be no more money, notwithstanding Lord Falconer’s earlier indications that this should
follow Lord Carter’s review. The last increase in mental health legal aid rates for Mental Health
Review Tribunals was in April 2001.

Whilst we accept that there will be further discussions, certainties appear to include a lack of payment
for preparation and only one payment for a Tribunal hearing date, notwithstanding any number of
cancellations or adjournments, for whatever reason. At present hourly rates may be retained for “forensic”
cases, although the Commission does not favour this. However, the concept of lack of payment for further
work “within the same period of illness” appears to remain. The implications of this latter proposal are that
no preparation work for a Tribunal will be paid for if a solicitor has represented a client “within this same
period of illness”, notwithstanding that a client makes a fresh application to the Tribunal. This completely
ignores the changes that may occur in a client’s detainability as a result of changing diagnosis, changing
medication and other circumstances (for example obtaining a supported supervised accommodation.

At present we have been unable to convince the Commission that the current proposals are simply
unworkable. Lack of work to prepare for Tribunals will leave members open to negligence claims, will cause
them to breach their contract with the Commission (via peer review assessments) and make them liable
under the Human Rights Act. In addition clearly the lack of preparation would fundamentally aVect work
which the Tribunal, the Liaison Judge and Regional Chairs are planning to develop case management.

I am attaching the most recent brief paper which the Association presented to the Commission. The
existing trend of a reduction in skilled legal representatives continues. Indeed we took to the meeting with
Carolyn Regan a Law Society Panel member who was leaving the area of law permanently and asked him
to explain why he was doing this. His contribution appeared to make little impact on the Chief Executive,
or the Director of Community Legal Services, who was also present.
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We know the Commission favours the “banding together” of “small suppliers” who they consider to be
uneconomic in terms of “economies of scale”, however if they think this will happen on any scale before
October they are completely mistaken. Indeed many members would leave the field altogether rather than
merge, even if was economically viable. Employment law is one of the options most actively being considered
by members.

What the Commission fails to understand is that there is absolutely no slack in the financial regimes on
which members operate. Many were looking to Lord Falconer to fulfil what was indicated last year (and
what was indicated as one of the reasons of Lord Carter’s review) a transfer of resources from crime to the
civil sector. This, it seems, is no longer forthcoming. In the meantime, the present system works either
because members are paid for what they actually do (“the hourly rate”) or on the basis of what they
individually did in the previous year (“the Tailored Fixed Fee”), which reflects payment for each individual
“new matter”. By combining firms’ very diVerent profiles, the system remains workable, albeit on ever
reducing margins, this fragile regime is broken in the scheme now proposed.

In addition, the lack of legal representation will not only stop the development of any form of case
management but also may perhaps prevent the operation of the Tribunal itself.

A lack of representation will also breach the European Convention on Human Rights at Articles 5 and
6, and therefore the Human Rights Act 1998. Inter alia the case of Megyeri v Germany (1993) set out the
duty on the state to ensure that a detained patient was legally represented under the European Convention
on Human Rights.

2. Government Position

We attach details of the recent Parliamentary debate in Westminster Hall. We were greatly surprised to
note that the Legal Aid Minister, Vera Baird, had indicated to Parliament before Christmas that we had
“no concerns” as to the current developments, as this is the precise reverse of the position. The Minister
attended our Annual Conference on 3 November 2006 and received an outcry from members who thought
Government proposals completely unsustainable. Following questioning on this point in the debate she
qualified her statement.

At our Conference Vera Baird made it clear that she would meet with representatives of the Association.
Plans were made to meet with her this month, and a date set, however we it now appears that the Minister has
withdrawn her invitation. We have yet to receive the reasons for this. This lack of information only further
exacerbates the intense uncertainty members have in developing any plans for their future.

We are aware that the Legal Services Commission are conducting a new “survey” of our work. Files are
being selected by staV for study. Unfortunately, members have been contacting the Association to say they
are concern that the files selected are unrepresentively small. They fear that this is another statistical device
by the Commission to slant figures in their favour. We assume these figures will be used in an attempt to
“inform” any further changes to the contact.

3. Existing “Tailored Fixed Fees”

The Legal Aid Minister as made reference to “fixed fees” working to date for half suppliers in mental
health law; this is unfortunately misleading. As outlined above, there is a system of “tailored fixed fees”
operating at present. Two years ago the Commission attempted to impose this scheme on all members,
however two thirds refused to sign to the new contract. As a result the Commission made it voluntary, with
the remaining members continuing to be paid at the old hourly rate. There was considerable pressure for
members to sign to this fixed fee system, and once signed up members could not leave. The Minister has
suggested that members have “chosen” not to leave, but quite simply the contract does not allow them to
do this, and requests of members to leave has been turned down.

However, “tailored fixed fees” have suited some members; although the Association understands that it
remains closer to a third rather than a half suggested by the Minister, of all those provided legal
representation in this field. Tailored fixed fees are completely diVerent from the “rigid” fixed fees proposed
and those members signed up to tailored fixed fees are vocal that the new system would not work for them
either. The exchange in the Westminster Hall debate with the Minister regarding the firm Burke Niaizi
reflects this point.

4. Judiciary

We understand the judiciary administering much of our legal work has met with Government
representatives and written to the Legal Aid Minister stating their own view that these plans are unworkable.

Conclusion

The conclusion remains that representation will melt-down in October of this year if this system is
imposed: this will not be industrial action, these will simply a completely unworkable proposals for our
members who will be unable to sign up.
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Please let me know if you require any further details.

Best Wishes.

Richard Charlton
Chair

Report of Mental Health Lawyers Association Decline in Representation

This summary report is the responsibility of the Mental Health Lawyers Association. Figures are
compiled from Law Society sources and an Association survey conducted earlier in 2006. The Law Society
figures are current to November of 2006.

Decline in Number of Law Society Mental Health Review Tribunal Panel Members

The number of Mental Health Review Tribunal Panel Members has changed as follows:

1999 451
2000 478
2001 485
2002 460
2003 436
2004 446
2005 416
2006 364

These figures represent the highest number of Panel members in any one year. The 2006 figures includes
a minimum of 30 members who have recently surrendered their practising certificates and 13 members who
have had their membership suspended for “good reason”, such as maternity leave.

Membership of the Panel is normally for a period of three years and therefore there would be a “time lag”
of members’ intentions accordingly.

Age Profile of Panel Members

The figures below represent to ages of Panel Members.

Mental Health Practitioners: Age Group and Gender
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In the statistical basis of this graph at the end of 2005, 45% of MHRT Panel members were women and
55% were men.

It will be seen, especially amongst men, that the highest proportion of members is in the older age range,
indicating that fewer are apparently intent on making such specialism their career.
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MHRT Activity—Now and in the Future

According to the MHRT Review of Activity April 2001 to March 2005 there was just under a 3.5%
increase a year in both applications and hearings. Thus applications arose from around 20,000 to 22,000 a
year in this period and full hearings from around 11,000 to 12,000. Information provided to the Mental
Health Lawyers Association by the MHRT Secretariat indicate that this rate of increase has continued
through 2006, implying that applications will be close to 24,000 in April of next year.

In addition to the current MHRT activity, the recently introduced Mental Health Bill provides for
Community Discharge Orders with new MHRT reviews both for when the new Orders are given and if a
patient is subsequently recalled to be an in-patient again. These are new rights. In their impact assessment
the Department of Health have indicated that they foresee that they will be a further increase of 2% in
MHRT hearings as a result of these proposals. However, on direct questioning by Association
representatives it is clear that this is a very rough estimate which may well be an underestimate. In addition
the Bill provides a power for Ministers to bring forward the “automatic referral” to a MHRT for
unrestricted detained patients. The Association understands that this power will be exercised when resources
allow. It is assumed that this includes adequate legal representation for such patients.

Conclusion

These figures show a confirmation of the decline in Panel members, as against a rise in MHRT activity,
both current and forecast. Furthermore, the age profile of Panel members clearly indicates that fewer
lawyers are taking Panel membership as part of their future career.

December 2006

Evidence submitted by the Birmingham Law Society (LAR 139)

The Birmingham Law Society represents approximately 2,500 solicitors. The Criminal Law Committee
represents criminal law solicitors, in practice those who represent defendants, from the Birmingham,
Solihull and Sutton Coldfield areas.

We do not accept that the figures on which Lord Carter’s report is based are robust. We do not accept
that they would stand up to close analysis. We find it extraordinary that a blueprint for the overhaul of the
legal aid system should be based on such flimsy data. We understand the reasons for the desire to reform
the legal aid system. However, in doing so we see no alternative to obtaining the relevant data. We
understand why such data might not be obtainable today. The systems used by the DCA, LSC, Crown
Courts, Magistrates’ Courts and other relevant organisations may not be compatible. However, That is no
reason for carrying out changes anyway: Changes which will aVect the livelihoods of many people who have
given years of public service; and changes which will aVect the service provided to many vulnerable and
young members of our society.

The surveys we conducted showed that Lord Carter’s police station proposals would result in reductions
in fees earned between 17% and 31%. So far as Magistrates’ Court fees are concerned, Lord Carter’s
proposals are largely costs neutral based on historical analysis. However, they fail to reflect the reduction
in crime (Central Crime Survey and West Midlands police statistics), the reduction in the number of people
charged, certainly in the West Midlands, as a result of pre-charge advice (by the CPS to the police). They
also fail to reflect the more realistic charges which, in themselves, should result in less trials and the reduction
in legal aid costs which will result.

The same can be said of the Crown Court proposals where the changes appear to disadvantage the larger
firms (the reverse of Lord Carter’s aims). The fixed litigators’ fees will assist the shorter, usually less serious,
trials. These often represent the overwhelming majority of cases for the smaller firms. For these firms Lord
Carter’s proposals would be broadly costs neutral, provided there were suYcient bolt-on extra fees for
representing those with mental health problems, those requiring interpreters, youths, those that are
vulnerable in another way, those requiring experts’ reports, those in which CCTV recordings have to be
viewed, etc However, where the larger firms have a much higher proportion of the more serious and complex
cases, these cases would fare disastrously under Lord Carter’s proposals: a 10% increase in fees from 10
£500 cases do not make up for a 40% loss in fees from one £100,000 case. These are the figures we are being
presented with.

In our view Lord Carter’s fixed fee proposals are not remotely viable for any but the simplest of Crown
Court Cases. His proposals seem to us to be a recipe for the lazy, incompetent or crooked. We see a real
danger of serious prejudice to defendants in our adversarial system of criminal justice.

It seems to us that Lord Carter failed to understand the fundamental distinction between the roles and
work done by advocates (normally counsel) in the Crown Court and their instructing solicitors (referred to
as “litigators”). The advocates consider their instructions from the litigators, advise, prepare for advocacy
and advocate in court. It is relatively easy to devise a fixed (or “graduated”) fee structure with appropriate
bolt-ons for Advocates.
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The litigators obtain their client’s detailed instructions, proof of evidence and comments on the
prosecution evidence. In more serious and complex cases the prosecution evidence does not arrive in one
bundle, it arrives piecemeal throughout the case, and often during the actual trial itself too. The litigators
need to be constantly obtaining their client’s instructions thereon and pursue lines of defence that are
constantly developing. Their clients are often of low intelligence, vulnerable, with mental health diYculties,
youths and/or in custody. Their place of incarceration is frequently a long way from the place of their arrest,
home, trial and their litigators, especially in the more serious cases. The litigators need to prepare case plans
and strategies. They need to track down and proof often reluctant witnesses who may suVer from any of the
disabilities referred to above. Litigators commission medical and other experts’ reports which often in itself
are complex exercises involving the prosecution evidence, the client’s and his/her witnesses’ instructions.
Litigators prepare defence case statements, consider the CCTV, go on site visits, take photographs and
prepare plans. Litigators deal with disclosure (or lack of), bad character and hearsay applications and
communicate with all relevant parties, including the court and the CPS to try to ensure the smooth
and expeditious running of the case, as well as communicating with the client’s family in many cases. The
litigators also have to deal with the ethical consequences of the interaction of the defendant with the
judicial system.

It is only in the simplest of cases that it is possible to pigeon hole this work in to a fixed fee with bolt-ons.
For all but the simplest of cases the existing system of standard fees with escape provisions, where justified,
is the only way to protect the interests of those being prosecuted by the unlimited resources of the state in
an adversarial system.

Brief mention should also be made of the very high costs cases (“VHCC”) proposals. Here a “Dutch
auction” is proposed. The reason for the disproportionate amount of defence costs being used up in VHCCs
is because of the failure of the prosecution authorities to manage the prosecution of complex cases properly.
When prosecutors adopt a scattergun approach at complex cases, using the infinite resources of the state,
it is wrong to limit the total defence expenditure by forcing the defence contractors in to a “Dutch auction”.
This can only lead to the cutting of corners and the risk of convicting those who may have had legitimate
defences if only the prosecution evidence was considered properly.

So far as Magistrates’ Court work is concerned, we note that major change is not proposed in the
immediate future. We note that on the LSC’s figures the spend on Magistrates’ Court fees is generally under
budget and we note too the complaint of many firms of solicitors that their Magistrates’ Court departments
are unprofitable. They run at a loss. The dilemma for most firms is that they cannot do police station or
Crown Court work without also doing Magistrates’ Court work.

Although Magistrates’ Court work is generally the simpler cases, they can be complex, have many
defendants and will become all the more complex when the Magistrates’ Courts” powers are extended with
the implementation of the changes in the Criminal Justice Act 2003.

We regard a fixed fee for police station work as unviable. The proportion of non-terrorist cases which
take more that 18 hours work is minimal. Lord Carter fails to grasp that the most important part of most
criminal investigations takes place in the interviews of the suspect in the police station. Lord Carter’s
proposals create a conflict in the less serious cases paying for the more serious which will cause serious
prejudice to suspects, in an adversarial system of justice. The more serious the case, generally, the longer the
investigation. The longer the investigation the less the suspects’ legal representative receives per hour on a
fixed fee basis. Just when a case demands a more senior fee earner, spending more time at a police station,
due to its seriousness, the greater the pressure to have a more junior representative, spending as little time
as possible there. We regard these proposals as another failure to understand the adversarial nature of the
criminal justice system in the United Kingdom.

As with the other aspects of the criminal justice system, waiting time is almost always outside the legal
representatives’ powers to do anything about. Waiting time is caused by the courts and the other constituent
parts of the judicial system. That being the case, we should be paid for waiting at the behest of others. This
is true in police stations too.

We see no reason for not implementing standard fees for police station work, as in the Magistrates’ Court
now, with certain time resulting in one standard fee, certain other time resulting in a higher standard fee and
even more time resulting in being paid for all work reasonably done.

Travelling is a more diYcult problem, particularly in London. Indeed, we understand that the London
travelling times claimed, particularly to and from police stations, was the catalyst for all these proposed
reforms. We do not believe that addressing travel to and from police stations in London should result in a
fundamental alteration of the legal aid system, to the detriment of solicitors and the prejudice of suspects
and defendants, without full and robust data both as to the past and as to the consequences of the proposals.

October 2006
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Evidence submitted by Child Concern (LAR 150)

Please find attached the response of Child Concern. We are a registered charity whose objectives are to
work further and improve the knowledge and practice of all persons involved and interested in the law and
practice relating to children. The present membership is about four hundred made up of lawyers, social
workers, Cafcass, expert witnesses and members of the judiciary. Our patron is HHJ Iain Hamilton.

I am the Chairman of Child Concern and a Children Panel solicitor. The views contained in this response
are those of our executive committee which contains members of all the professions referred to above.

Legal Aid: A Sustainable Future

THE RESPONSE OF CHILD CONCERN

1. About Child Concern

Child Concern is a registered charity whose objectives are to work to further and improve the knowledge
and practice of all persons involved and interested in the law and practice relating to children and children’s
issues. Based in the Northwest, Child Concern is an association with multi-disciplinary membership from a
wide geographical area. The present membership of around 400 includes solicitor, barristers, social workers,
oYcers of CAFCASS, magistrates, police oYcers, psychologists, psychiatrists, paediatricians and other
health professionals and members of the judiciary. His Honour Judge Iain Hamilton is our patron.

Child Concern provides its members with a forum for the exchange of information, opinion and ideas
and the opportunities shared with and to learn from the experience and knowledge of members of other
professionals dealing with the same issues in relation to children and their families.

Child Concern is a non profit making charity providing multi-disciplinary training of the highest standard
on issues of current interest for many diVerent professionals and agencies working with children and their
families within the forensic context of both public and private law family proceedings.

The response to the legal aid proposals are those of the elected executive committee. Membership of that
committee includes social workers, consultant adult and child psychologists, consultant adult psychiatrists,
members of the bar and solicitors from both private practice and others employed by local authorities.

2. Introduction

Before we comment upon the proposals we think it is worth just reflecting on the state of the current family
justice system. Of course, the family justice system deals with the most vulnerable members of our society.
In particular, the system seeks to protect and promote the welfare of all those children who through no fault
of their own become subjects of applications before the courts. We note what the current education secretary
Alan Johnson said on 10 October 2006. He said “Children in care already face a tougher life than any child
should have to. As a proxy parent, the state must raise its ambitions for these children, just as a good parent
would, and transform their life chances through better emotional, practical and financial support at home
and in the classroom. We can’t immediately eradicate and solve all the problems children and young people
in care face, but we can remove significant obstacles and ensure that our care system does what it says on
the tin.”

We believe that there are current very significant pressures on the family justice system and if these issues
are not tackled in the immediate future the structure is in danger of collapse. In particular we would point to:

(a) Increasing pressures on social services departments. Many departments are finding it diYcult both
to recruit and then retain staV. In some local areas, local authorities have had to go as far a field
as Canada and Africa to recruit social workers.

(b) An ever increasing pressure on CAFCASS. In the Greater Manchester area waiting lists are still
a common feature. We also note that over the years the requisite experience required to become
a children’s guardian has been reduced and in some circumstances guardians have been appointed
with extremely limited experience of child protection. Our members who are guardians are
currently dealing with the proposals under “Every Day Matters” and self employed guardians are
concerned about their future if fixed fees for how they are to be paid are introduced.

(c) An increasing volume of public law proceedings with many of those cases involving a great deal
of complexity. All professionals have been dealing with relatively new initiatives involving the
protocol, the new law on adoption and the child care review.

(d) A significant reduction in the number of firms and solicitors undertaking family work. We note
that since 2001, firms doing legal aid have reduced from 4,593 to 2,784. Within Manchester alone,
five practices have ceased doing publicly funded work in recent years. Consequently, this has made
it increasingly diYcult for parents to find competent representation.

(e) There has been little increase in the number of experts undertaking this work. Consequently, those
experts who are prepared to work within this field are almost always full to capacity and are finding
it increasingly diYcult to report within protocol time limits.
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3. The Proposals

Following the report of Lord Carter, we understand that the legal services commission wish to introduce
a fixed fee payment per certificate for the solicitors undertaking the work. It is claimed that this exercise will
be cost neutral. The Legal Services Commission accepts that in the vast majority of cases there will be no
consideration as to the complexity of each case. It is only if the case is so complicated that it requires work
of four times the level of the fixed fee will the solicitor be paid for all the work that he or she has undertaken.

Furthermore, there will be a fixed advocacy fee for solicitor advocates. Unlike the bar, the fee for the
solicitor will not be graduated and there will be no scope for factors pertinent to that case to be taken
into account.

The Legal Services Commission recognise that there will be winners and losers, ie they take a “swings and
roundabouts” approach. They recognise that on some cases solicitors will be paid more than the work that
they have undertaken and on others less. Overall the Legal Services Commission feel that the payments will
balance themselves out.

4. Our Concerns

4.1 We are aware that the consultation process took place largely over the summer holiday period and
we are not aware of any particular consultation that has taken place in the Greater Manchester area by Lord
Carter or his team. Recently, there has been some consultation with solicitor’s practices but we wonder
whether any consultation has taken place with other professionals who are going to be significantly aVected
should these proposals come into force.

4.2 We believe that the proposals show a total misunderstanding of the work that is undertaken within
family proceedings. For instance, the proposals do not appear to take into account important details of
public law proceedings such as interim hearings, finding of fact hearings (which can take many days of court
time), secure accommodation, discharge of care orders, contact to children in care applications and
adoption.

4.3 Despite the claim that these proposals are cost neutral many local firms of solicitors believe that their
fee income will be cut by up to 50%. This will inevitably lead to a significant number of firms no longer
prepared to undertake public funding work. We understand that some firms around the country have
already indicated that they will close their family department if these proposals take eVect.

4.4 It will be increasingly impossible for a solicitor to act as an advocate. Each solicitor who is a member
of the law society’s children panel has already given an undertaking that they will not “normally delegate
the preparation, supervision, conduct or presentation of the case, but will deal with it personally.” That
undertaking will be impossible to adhere to under the new proposals. By way of an example, we looked at
the advocacy fee for a five day case (all cases in the Manchester Care Centre are listed for five day final
hearings). If one conservatively allowed for five hours preparation for that hearing (to include pre hearing
preparation and preparation during the hearing) and then six hours attendance per day at court (ie 10 am
to 4 pm) this equates to in total 35 hours work. Under the proposal this would equate to £14 per hour. It is
therefore obvious that solicitors would have to instruct counsel and the court would lose the benefit of many
years experience of those children panel solicitors who have kept to their undertaking and have that unique
and privileged position of representing the children.

4.5 There are clear ramifications for CAFCASS. With the experience required to be a guardian having
been reduced it is important that those inexperienced guardians have the benefit of being able to instruct
experienced solicitors to represent the children. Equally, on complex cases all guardians require the most
able solicitor to represent the children.

4.6 It is our view that these proposals will also lead to greater numbers of unrepresented parties which
in turn will lead to greater court time being spent on the cases, more adjournments and consequential delay.

4.7 When courts are unable to appoint guardians they rely upon experienced children panel solicitors to
represent the children. These proposals will make such reliance a thing of the past.

5. Conclusions

5.1 We wholly endorse the comments of the Education Secretary referred to above. It is surely right that
any civilised society looks after the most vulnerable adults and children. It is a mark of such a society that
those professionals who devote themselves to assisting those adults and children are remunerated in a fair
and reasonable way. We are not talking about “fat cats”.

5.2 We have noted the response of Greater Manchester solicitors and that of the Greater Manchester
Family Justice Council who have submitted representations. We endorse everything that those
representations have made. There surely comes a time when the government and the Legal Services
Commission must take a step back and consider that all these people can not be wrong. Is a “swings and
roundabouts” model the best way for representing vulnerable children and adults? We think not.
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5.3 If these proposals for the remuneration of solicitors come into force then we forecast that the current
system will haemorrhage. All that will be left will be under qualified and inexperienced representatives.

5.4 These proposals are not only bad for the legal profession but they are bad for society and we would
urge Legal Services Commission to reflect further and consequently abandon these proposals.

October 2006

Evidence submitted by Peter Dovey, Police Station Defence Service (LAR 153)

I am a solicitor in private practice as set out below. I also work as a Duty Solicitor in Central London for
the firm of Peter Kandler and Co and I am a Director of a company named PSDS Limited (Police Station
Defence Service) that coordinates a network of some fifty freelance solicitor and accredited representative
Advisers who work on behalf of firms of solicitors mainly in London. I have twenty two years experience
in criminal defence practice.

My particular expertise is in the organisation of police station advice services. I am the author of
unpublished research papers submitted to the Practitioner Professional bodies and the Law Society dealing
in particular with Regulatory issues relating to this area of service delivery.

PSDS has submitted a response to the DCA/LSC Consultation exercise on Lord Carter’s proposals which
I am sending to you herewith as a Word attachment.90 I am aware that the closing date for submissions to
the CAC enquiry was 2 October 2006 but the closing date for the DCA/LSC was 12 October 2006 and I
therefore provide it by way of background material. Whether you choose to regard it as part of the
information gathered in response to your call for submissions to the CAC is entirely a matter for you.

The course I would recommend that the CAC adopt is to call for a moratorium on implementation of the
police station advice proposals and to require that detailed professional research be undertaken as a matter
of urgency to determine the current mechanics of advice service delivery.

October 2006

Evidence submitted by NAGALRO (The Professional Association for Family Court Advisers and
Independent Social Work Practitioners and Consultants) (LAR 157)

1. Information About NAGALRO

1.1 NAGALRO is the national professional association for Children’s Guardians, Family Court
Advisers, independent social workers and social welfare consultants. Formed in 1990, NAGALRO is a
membership organisation whose 600 members work most frequently in the legal arena of cases involving
children and families. NAGALRO members are amongst the most experienced social work practitioners
in family welfare, family court practice, child protection and safeguarding. A number of our members are
independent social workers who provide expert assessments in family cases for courts, and also for local
authorities.

1.2 In addition we have some 300 associate members, many of whom are solicitors on the Children Panel.

1.3 NAGALRO aims to promote quality standards in the work of Children’s Guardians and
independent social work with children and families, to provide guidance on good practice, and to provide
support and advice to individual members. NAGALRO contributes to policy and practice developments in
the Guardian and Family Court service, through communication, policy responses and interdisciplinary
work with organisations in the family justice field eg Cafcass, children’s solicitors and other professionals
working with children.

1.4 NAGALRO organises two annual, national, interdisciplinary conferences and provides training for
multi-professional audiences in venues around the country. NAGALRO also produces a quarterly journal
that publishes articles on socio-legal issues.

1.5 NAGALRO submitted evidence to the DCA Select Committee on CAFCASS in 2003, and the DCA/
DfES Care Proceedings Review in 2005.

1.6 This submission focuses on the implications of the LSC consultation on changes in Legal Aid for
work in the family courts, and in particular the eVect on the representation of children. It reflects the views
of NAGALRO Council and of members’ representations made to the Council.

90 Not printed.
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2. NAGALRO’s Interest in Legal Aid Work in Family Proceedings

2.1 Our full members are all social work professionals. When acting as Children’s Guardians they
safeguard the interests of children in tandem with legally aided children’s solicitors. The parents of the
children our members safeguard in public law family cases are entitled to free legal aid. Care and adoption
proceedings are concerned with some of the most serious issues that any family and court has to face: in care
proceedings—the removal of children from their families, and in adoption proceedings—the permanent
legal severance of their family ties. Many of the families involved in these cases are disadvantaged by virtue
of poverty, physical disability, learning disability, mental health problems, ethnicity, uncertain immigration
status, substance misuse and so on. The children who are the subjects of public law proceedings are believed
to have experienced serious neglect and abuse of all kinds—physical, sexual and/or emotional, including
having witnessed domestic violence.

2.2 The tandem model of representation for children and young people is recognised as integral to
ensuring future progress and safeguarding, because it provides both legal and welfare representation by
experienced professionals in their respective fields. This combination of expertise is necessary to address the
complex realities of the lives of children who have been subject to probable significant harm within their
own families, and who then face the risks associated with entering the public care system, whose outcomes
for children are notoriously poor. It should oVer proactive and vigorous safeguarding and advocacy to
advance children’s welfare.

2.3 There have been significant problems in the system of provision of Children’s Guardians and Family
Court Advisors to children since CAFCASS was set up in 2001. The problems have included serious delays
in the allocation of suitably qualified practitioners to safeguard the interests of children in proceedings in
the family courts.

3. Care Proceedings—LSC Proposed Graduated Fee Scheme

3.1 NAGALRO is aware that legal firms who undertake the representation of children and family
members in family proceedings, especially within the public law arena, are strongly opposed to the LSC
proposals because of the damage they will do to the ability of these firms to provide an appropriate level of
service to legally aided clients. It is our understanding that there is a great likelihood that many firms will
cease to undertake this work, and that others will be forced to use less experienced staV. We understand that
many firms expect that they will lose 40–50% of their income if they continue in family work.

3.2 NAGALRO is not in a position to comment on the details of the proposed remuneration scheme for
legal practitioners, although we would make the following points about the suitability of graduated fees for
public law cases.

3.3 A substantial proportion of Children’s Guardians historically have been self-employed contractors
(SECs). The issue of their remuneration in family cases has been a matter of serious dispute between SECs
and CAFCASS twice since 2001. Each time CAFCASS has sought to impose fixed or graduated fees for
work that has many similarities with that which family solicitors undertake in public law cases. NAGALRO
is therefore familiar with the arguments and issues around graduated fees.

3.4 It is NAGALRO’s considered conclusion, having considered the issue twice in a thorough manner,
that a graduated fee structure is inappropriate for the needs of family cases in public law, especially Section
31 applications, but also others. Joan Hunt et al91 92 looked at factors that had a statistically significant
association with the number of professional hours spent on a case. One of the most striking features of this
research was the sheer number and diversity of factors which proved to have a statistically significant
association with higher or lower professional hours used, and which caused the researchers to conclude that
variation in case hours in public law is a highly complex phenomenon. These factors equally aVect the hours
spent by family solicitors and thus their costs in representing children and other parties. This research
information should not be ignored in coming to an evidenced decision on these matters.

3.5 The range of factors that Joan Hunt and her colleagues identified, demonstrate that a fixed/graduated
fee scheme of remuneration is simply not appropriate for these family cases. For practitioners to tailor their
work to fit the fee, irrespective of the interests of the child, would not be consistent with the welfare of the
child which is a requirement of the legislation. “Swings and roundabouts” arguments are not justifiable
where practitioners usually only carry a limited number of cases, and therefore variations in case complexity
cannot be evened out by spreading the risk over a volume of cases. The risk falls exclusively on the
practitioner who is not able to control a large proportion of their costs except by short-changing their clients,
which is neither professionally and ethically acceptable.

91 Factors aVecting the time guardians spend on cases, Summary report prepared for CAFCASS (2002), J Hunt, Oxford Centre
for Family Law and Policy.

92 Capturing Guardian Practice Prior to CAFCASS (2003), J Hunt, A Head, N Drucker, Centre for Family Law Policy, Oxford
University. Download from www.apsoc.ox.ac.uk/Publications—DepartmentPapers.html
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3.6 Payment at hourly rates is the fairest method for work that varies so greatly and where external
factors cause the variation ie factors outside of the control of the practitioner. Payment for the actual work
done best serves the interests of vulnerable children, and ensures those in the most complex situations get
the high level of service they require to properly safeguard their interests at such a crucial point in their lives.
Unlike in other areas of legal practice, in family law the decisions made stay with children for the rest of
their lives. There is no second chance.

4. Impact of the Proposals

4.1 We have the gravest concerns about the likely impact of these proposals on the future of children’s
representation in family law proceedings. These cases are pivotal to children’s future safety, wellbeing,
personal development and family identity. We are just as concerned about the impact on the representation
of parents, where Children Panel solicitors play a significant role in supporting parents to engage in
proceedings in a realistic way.

4.2 Changes in availability of children’s legal representation must be considered in the light of
developments in CAFCASS that are restricting and fragmenting the welfare representation of children.
Delays in allocation of Children’s Guardians and Family Court Advisers are still prevalent in many parts
of the country, although waiting lists may no longer show the whole picture. It is particularly important in
public law that high quality, experienced children’s solicitors are available to represent children in the
absence of a Children’s Guardian. There is a continuing exodus of experienced practitioners from
CAFCASS, which has reduced the length of experience required at the point of recruitment. Children in
proceedings should not be denied the best quality legal representation available if their access to welfare
representation is already compromised.

4.3 The combination of the LSC legal aid proposals with the reduction in CAFCASS’ service to children
is likely to mean that many children will have not only junior and inexperienced legal representation but
also inexperienced guardians. Children require robust advocacy in relation to the significant aspects of their
life which the family Courts have to consider. They require this attention to the care they receive from Social
Services Departments, to contact arrangements with family members, and to their parents’ ability to change
and oVer safe care. It is highly likely that if representation is constrained in the ways proposed, then more
children will die and be seriously injured because they are not adequately protected. More children will suVer
the consequences of unacceptably poor decisions being made, whether returning home when it is not
appropriate or remaining in care when they could be cared for within their own families.

4.4 CAFCASS has been subject to budget cuts in its front line services for the last two years. In addition
as a matter of policy CAFCASS plans to reduce the level of service to children in public law by over 40%.93

4.5 Many Social Service Departments are struggling with issues of staV recruitment, quality and
retention. Concerns about inadequacies in the care system have recently been once again the focus of
government attention.

4.6 Children are the most vulnerable people in proceedings concerning them. Their age and stage of
development often mean they are unable to participate fully in proceedings. One of the most important roles
for the “tandem model” of legal practitioner and Children’s Guardian is to work together to assist in
enabling children to participate within the court process.

4.7 The proposed Care Proceedings Review has suggested that parents would have access to legal advice
and representation in some form in pre-proceedings meetings designed to engage parents in addressing
concerns about the wellbeing of their children and so to prevent cases ever reaching the courts. There is no
parallel suggestion that children should have independent legal and welfare representation in their own right
at this early stage, even though there may be conflicts of interests between them, their parents and the plans
being made by the Local Authority. This gap should be rectified as it would leave children unrepresented
when important decisions are made about their future.

4.8 The harm that children may have suVered impairs their physical, educational, social and emotional
development. Delay in reaching a sustainable solution and inadequate representation can have life-long
consequences, and can serve to aggravate the damage that led to the proceedings in the first place.

4.9 In these circumstances it is imperative that experienced legal practitioners are retained and not driven
away by inadequate remuneration. The strongest eVorts need to be made to ensure their retention within
the family justice system so that their skills and expertise are available to the vulnerable, distressed and
disadvantaged children and families who are so often the subject of family court proceedings. In rural areas
the number of Children Panel solicitors is already limited, so that any reduction will make adequate
representation for children and families very hard to obtain.

93 Every Day Matters, para 42, CAFCASS.
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5. Conclusions

5.1 The family justice system requires properly joined-up thinking. All the government departments that
have responsibility for its constituent parts need to be cognisant of the impact that their budget plans have
on the whole. This does not appear to be the case at the moment in thinking about family proceedings.

5.2 We would like to draw to the Select Committee’s attention to what NAGALRO believes are
extremely serious cumulative consequences of the Carter proposals when put together with the current
direction of CAFCASS policy for the availability of a high quality social welfare service for children subject
to family proceedings.

5.3 Children’s rights, and those of parents, will be set back to a degree completely unacceptable in a
society that values fairness if these changes are put into force. There are significant human rights issues here
relating to the rights of children and families in family proceedings to family life and the right to a fair trial.

5.4 What has been a good quality service is in real danger of being dismantled as an apparently
unforeseen consequence of these proposals. The overall cost of the family law budget is comparatively small
in the whole legal aid budget, let alone when set in the context of other government spending. In
NAGALRO’s view the costs and risks in terms of justice and rights are unacceptably high. The personal
costs of damage to individual children, and the costs to society must also be properly addressed and brought
into the equation.

5.5 We recommend that:

— the LSC proposals in respect of family proceedings are withdrawn;

— the importance of the tandem model of expert legal and welfare representation in Public Law is
re-aYrmed as the best way to provide the necessary representation for children within proceedings;

— recruitment and retention of suYcient high calibre Children Panel solicitors are given very high
priority;

— the reduction and fragmentation in the work of Children’s Guardians and Family Court Advisers
under the management of CAFCASS and its adverse impact on the service to children is noted,
and recommendations be made to reverse this process;

— careful, multi-disciplinary planning takes place across the family justice system, to achieve the best
quality genuinely “joined-up’ service possible for children and families.

Alison Paddle
Chair

October 2006

Evidence submitted by The London Criminal Courts Solicitors’ Association (LCCSA) (LAR 158)

I write as President of the London Criminal Courts Solicitors Association (LCCSA) to enclose our
submissions to the Committee in this matter.

Introduction

By way of the requested brief introduction to our Association: the LCCSA represents the interests of
specialist criminal lawyers practising in the London area. The Association was founded in 1948 and now
has more than 1,000 members including lawyers in private practice, Crown prosecutors, freelance advocates
and many honorary members who are circuit and district judges. The objectives of the Association are to
encourage and maintain the highest standards of practice and advocacy in the criminal courts in and around
London, to participate in discussions on developments in the criminal process, to represent and further the
interests of our members on issues that aVect them and to develop and maintain the education and
knowledge of our members.

We attach as requested, and in addition to the enclosed substantive submissions, an Executive Summary
of the princpal points contained in those submissions. We have as requested limited our submissions to
under 3,000 words. In doing so we have of necessity excluded material of relevance, for example issues upon
which we have sought clarification and information from the LSC which are as yet unanswered. We would
be pleased to provide this additional information if requested by the Committee.

The Committee should also be aware that we are in the process of preparing data which is relevant to the
terms of reference of the inquiry. We propose to submit this data to the Committee separately, once our
research is complete. We believe it will be of considerable relevance and interest.

Any questions in relation to these submissions may be referred to me.

As we have explained previously, we would like to take any opportunity to give oral evidence to the
Committee and we look forward to hearing from you in that respect.
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LCCSA Executive Summary to the Constitutional Affairs Committee Re: Implementation of
Carter Review

Is there a need to modernise the procurement of legal aid?

— Many businesses currently operate on edge of profitability. The supplier base is therefore at risk.

— These proposals threaten the sustainability of the supplier base and the structure of the criminal
justice system

— Lord Carter’s proposals are based on the premise that the criminal legal aid budget is out of
control. Evidence in support of that premise is limited, as acknowledged by Lord Carter. The
committee should be sure of the true state of aVairs particularly given the extreme risks posed to the
criminal justice system and the public of Lord Carter’s ultimate recommendation: competitively
tendered criminal defence services.

— The LSC confirms that the budget for police stations and Magistrates Courts is under control. This
is despite massive changes in recent years in the provision of criminal defence services. The key
costs drivers especially in serious cases are outside the control of defence practitioners. To deal
with this by cutting costs in defence services is illogical and does nothing to tackle the real causes
of increasing costs.

Is the timetable for implementation suggested in Lord Carter’s report realistic?

— The proposed timetable is unfair to suppliers and unrealistic in its expectations of what the LSC
can deliver in the time available.

— The proposed timetable introduces price cuts in advance of proposed benefits:cuts come before
volume increases and before consolidation of work into specific contract areas.

— Many issues have not yet been resolved; others not even considered. Questions asked of the LSC
to try to resolve these issues have not been answered and business planning remains virtually
impossible.

What benefits might be generated for defendants and others by adopting these proposals? What impacts/
disadvantages might result from implementation?

— We do not believe that defendants or the courts will benefit from implementation of these
proposals.

— Loss of quality of service is the major impact that will result from implementation. The elements
of that loss of quality are set out in detail in the response but in summary:

— Fixed fees encourage and reward expenditure of minimum time and eVort and use of
inexperienced and non-professional staV;

— Increased danger of inappropriate guilty pleas;

— Lawyers with knowledge of clients and cases lost to the system;

— Clients no longer have freedom of choice of solicitor.

— This in turn will lead to:

— Loss of talented lawyers from criminal legal aid system;

— Shift in balance of criminal justice system with the simultaneous loss in defence resources and
increased resources for the police and prosecution weakening the defence. Weakened defence will
in turn lead to failure to hold the prosecution to account;

— Instability in defence supplier market with increased bureaucracy, loss of profitability, closure
of firms and preponderance of a small number of large firms;

— Loss of public confidence in criminal justice system with increased risk of miscarriages of
justice and consequences that flow from that.

The Impact of the Proposals on Different Communities

— Vulnerable defendants: a fixed fee system will work to their detriment as the model is an incentive
for firms to avoid “demanding” clients.

— Defendants with complex cases: will be disadvantaged since the proposed system creates
disincentives for lawyers to take on such cases.

— Lawyers from BME groups: will be disproportionately aVected as a far greater proportion than
the average work in smaller, newer firms which are more likely to be forced out of business. This
is especially so in London where many BME owned firms are located.
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— London: clients and lawyers based in London face particular disadvantages, London having more
police stations, magistrates’ and Crown courts, spread over a greater area, than any other in the
country. The loss of the own-client/solicitor relationship will be particularly felt in London. The
proposed “20% rule” does not adequately deal with the problem as it arises in London.
Competition on quality and reputation will not be possible given the limited ability for clients to
choose their own solicitor.

What impact will any or all of the recommendations have on legal aid providers? How will the proposals aVect
firms of diVering size, structure and practitioner mix?

— The proposals will incentivise firms to employ a high proportion of lower-skilled and unqualified
staV. Accordingly suppliers with a high proportion of qualified, experienced (and therefore more
expensive) staV will be placed at a disadvantage.

— It is unrealistic to expect that smaller or medium size firms will merge. In particular if they are
multi-disciplinary. They will try to survive; many will close.

— There is a very real risk of a loss of civil supply as many firms also do civil work.

Whether the Measures Proposed will Promote the Provision of High Quality Advice and Support
the Effective and Efficient Operation of the Justice System

— This is dealt with above. Introduction of a competitively priced fixed fee system will adversely
aVect the quality of advice given with potentially devastating eVect upon the outcome of individual
cases and defendants, the existing balance in and resourcing of the criminal justice system and
public confidence in that system.

LCCSA Submission to the Constitutional Affairs Committee Re: Implementation of the Carter
Review

Is there a need to modernise the procurement of legal aid?

1. Does modernise mean “cut costs”? We accept that the DCA must control costs and where possible
reduce them. Currently many firms operate near the edge of profitability. The latest research commissioned
by the Law Society94 is instructive:

— Fees for criminal legal aid work have remained almost static over the past five years and criminal
solicitors last saw a pay rise in 2001.

— Between 2001 and September 2005 almost 1,000 criminal legal aid practices closed down.

— Criminal legal aid firms can expect to make at best a minimal profit.

— Many are now losing money.

2. LC95 confirmed that many criminal law firms are marginally profitable as reported by independent
analysts Otterburn Legal Consulting.

3. EVorts to produce greater eYciency in the system through these proposals go beyond cost saving
measures. They risk destroying the supplier base and creating an imbalance at the heart of the criminal
justice system that may prove diYcult if not impossible to rectify.

4. We question whether the budget crisis is so bad as to justify the proposed revolution. We urge the
committee to obtain all the current budget details before accepting the premise on which these proposals
rest. We have had the greatest diYculty in establishing the budget position and our many requests for
transparent information have gone unanswered.

5. LC was appointed to produce a radical review after the competitive tendering proposals were
universally criticised. His report proposes a staged plan that leads ultimately to the same solution—
competitively tendered criminal defence services. These radical proposals are based on severely limited
information:

“The biggest challenge that I have faced is the inadequacy of the management information
available. The complexity and the opaqueness of the numbers, their components, the inability to
forecast change, and the lack of a comprehensive understanding of the whole system, all
contributed greatly to the diYculties I have encountered”.96

6. The risk is that if LC’s figures are wrong, the damage done to the supplier base will be irreparable.
The LSC has insuYcient information. More time and greater analysis are needed and better management
information is required for more informed decision making.

94 LECG Report 25 September 2006.
95 References to “LC” all equate to “Lord Carter”.
96 From LC’s covering letter to his report.
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7. We do not then believe that the sweeping changes proposed by LC are either necessary or appropriate.
It is our strong view that the trend of the legal aid budget is downwards.

— The upward pressures that exist are due to external cost drivers.

— There is no evidence that they are supplier driven. (see the LCCSA submission to the DCA/LSC
consultation).

— There are ways of tackling those cost drivers which do not undermine the supplier base or the
ability of defence lawyers to properly represent their clients.

8. In recent years the landscape of criminal defence provision has changed beyond recognition.

— New laws enter the statute books yearly bringing new oVences.

— The number of people charged, convicted and imprisoned rises.

— Changes to procedure add to the complexity of the defence lawyer’s task: eg to name just three of
many we now draft “defence statements” and prepare for and litigate on bad character and
“hearsay” applications.

— Audit requirements from the LSC ensure that the lawyer must not only advise thoroughly but
record thoroughly and contemporaneously in the police station all instructions, advice given and
events occurring whilst dealing with police oYcer, client and the job in hand.

— Sentencing in the Magistrates Court has been made very complex by the provisions of the Criminal
Justice Act 2003.

9. LC confirms that in providing these services criminal defence firms are amongst the most eYcient of
all legal practices97.

10. The budget for “proceedings” is set to fall further. The means test is being re-introduced having been
abandoned by the government in 2000. The number of defendants eligible for legal aid will decline greatly.

11. What is extraordinary is that so little attention has been devoted to the most important matter of all,
which is that 1% of cases absorb nearly 50% of the criminal budget. Instead a huge amount of time and eVort
has been put into the idea of restructuring that part of the budget which is under control. We do not
understand why this lopsided and perverse approach has been adopted.

12. LC seeks to save £100million each year. To this end the entire system now faces radical overhaul and
the closure of hundreds of businesses. However, these savings may be wiped out by just a few “juggernaut”
prosecutions. The Jubilee Line case is known to all. On a smaller but more common level a large six
defendant fraud case suitable for two counsel and running to many months may easily cost £3 million.That
same sum represents an hour’s work on standard rates for just under 14,000 detainees at a police station
(based on the London average cost of £215, or just under 11,500 category 1 lower standard fees in London
magistrates’ courts (based on average of £262.32)).

13. With the advent of large scale terrorism trials and the increasing occurrence of VAT carousel frauds
the potential for these juggernaut cases to impact adversely on the budget to the detriment of the system as
a whole is enormous. However, there is as yet no system in place to deal with such issues and either prevent
these prosecutions from proceeding where they may not be in the public interest or ensure that the legal aid
budget is assisted to cope with the added burden. LC was not tasked with considering this issue. Instead,
the solution to the problem of increasing costs brought about by prosecutorial decision making is to cut the
costs of the defence service. This is illogical and does nothing to tackle the real causes of increasing costs.

14. Other costs drivers in the system include:

— Late delivery of prisoners.

— The use of inadequately qualified caseworkers by the CPS in and out of court.

— Lack of court time through “over-listing”.

— The endless failures of police to provide information in advance of bail to return dates.

— The bail to return culture itself.

15. Waiting for unknown change has had a paralysing eVect on suppliers. Business planning has been
near impossible. Should leases be renewed and for how long? Should time and money be invested in trainees?
With no guarantee of a contract should further staV be taken on to grow to the Carter model?

16. LC’s remit did not allow him to consider other modernisation issues such as providing an interest free
loan to firms to purchase video link facilities (to conduct prison visits from the oYce) and LSC recommended
accounts and case management software, repayable only should the firm cease to engage in legal aid work.

97 LC p 42.
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Is the timetable for implementation suggested in lc’s report realistic?

17. The proposed timetable is unfair to suppliers and unrealistic in its expectations of what the LSC can
deliver in the time available.

18. LC oVers a deal to those suppliers remaining in the market. Prices paid for work will reduce but there
will in return be a guarantee of a greater volume of work: there will be less profit per case but more cases for
the firm to profit from. In theory, as there will be a greater geographical concentration of work, economies of
scale will result. Less time will be spent on uneconomic activities such as travelling and waiting as fee earners
at busy police stations and courts seamlessly move from one case to the next.

19. Unfortunately the timetable introduces the price cuts in advance of any planned benefits. Cuts come
before volume increases; before consolidation of work into specific contract areas. Too much of the plan
has simply not been thought through.

What benefits might be generated for defendants and others by adopting these proposals? What impacts/
disadvantages might result from implementation?

20. We do not see any obvious benefits to defendants in the current proposals. Likewise we believe the
court itself will be served less ably by solicitors handling an ever greater number of cases and working under
greater time pressure than ever before.

21. The proposals will inevitably result in a massive reduction in the quality of service and representation
available to clients:

— Clients’ ability to instruct the solicitor of their choice will be severely restricted.

— Sentencing courts will lose the benefit of hearing from an advocate with long standing knowledge
of the client before them.

— Cases preparation will be delegated to non qualified and inexperienced staV (an obvious economic
response to a fixed fee regime).

— StaV will be pressured to cut corners and ignore so-called “non essential” or “time consuming”
tasks.

— Crude financial encouragement of early guilty pleas will discourage lawyers from fully examining
their clients’ cases.

— Fixed fees in the police station will open up the potential use of delay tactics by some police oYcers
leading to unrepresented or improperly advised suspects.

— Clients will have to travel further than before as solicitors firms will disappear from many high
streets.

— Individual lawyers with knowledge and experience will simply be lost to the system.

22. The Association further believes that, if implemented, the proposals will lead to:

— A lack of any incentive to attract talented lawyers in to the system, as demonstrated by research
conducted by the Law Society. Certainly the Carter model for massive firms owned by one or two
equity partners leaves little scope for any ambitious young lawyer.

— Economic and social costs to local communities as a result of the closure of legal aid law firms;
significant job losses.

— A reduction in the quality of defence work, risking an increase in the number of miscarriages of
justice with consequent human and economic costs to the lives of eVected individuals, costs of re-
trials, costs of civil claims, loss of reputation and a loss of confidence in the criminal justice system.

— Extra costs for implementing the system: LC has recognised that his proposals will entail
significant transition costs but the costs will inevitably be greater than the funds made available.

— A reduced standard of defence, encouraging lower standards in the police and CPS. Defence
lawyers traditionally hold state agencies to account. Poor or shoddy defence work will inevitably
encourage lax policing and prosecution.

— The loss of the lawyer-client relationship and knowledge, leading to loss of continuity within the
case, causing delays in the time and number of hearings required to complete cases. There will be
a financial incentive not to make representations to the CPS to discontinue a prosecution because
these are often time consuming and have no guarantee of success.

— Perpetual bidding rounds for all, leading to increased costs for the LSC and for firms; business
planning, employment/expansion will be all but impossible with short-term contracts.

— A massive increase in bureaucracy for firms and the LSC as a result of numerous diVerent contracts
for diVerent police stations and courts, with varying rates of pay.



3611141048 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 226 Constitutional Affairs Committee: Evidence

— The long-term danger of a few large firms taking over the entire system and controlling the market:
what happens if one of those firms fails?

— The closure of firms, jeopardising the sustainability of the national supplier base and causing the
creation of advice deserts in civil and criminal legal aid.

23. These negative impacts will contribute to a wider trend towards imbalance in the criminal justice
system. The DCA has published a recent paper “Rebalancing the System in Favour of the Law Abiding
Majority” away from the perceived excessive rights of the suspect/defendant:

— Uneven resources: as the defence are pressured to defend more and more cases with an ever
tightening budget so in the same period we have seen increases in police resources and a greater
sophistication of investigations. The creation of the Serious and Organised Crime Agency is one
example of the understandable commitment of the state in this area98.

— Uneven court proceedings: legislative changes including the end of the right to silence;
introduction of bad character provisions allowing for a defendant’s previous convictions to be
known to the jury; a more restrictive approach to disclosure to the defence of material available
to the prosecution; greater pressure on defence lawyers to disclose their client’s defence in advance
of trial.

24. These two trends, when combined with cuts in legal aid, will reduce the balance and fairness of our
criminal justice system. As to wrongful convictions resulting from poorly prepared defence or prosecution
failures, historically such miscarriages of justice have been overturned by the diligent eVorts of individual
lawyers, often working alone or in small practices. The model of corporate eYciency envisaged by Carter
will be unlikely to promote such work.

Impact the Proposals Will Have on Different Communities (Such as Black, Minority Ethnic and
Rural Communities).

25. Fixed prices will create pressures in the system likely to result in discrimination against various
minority groups. As a firm’s profitability becomes tied to its ability to process cases ever more quickly there
will be a financial incentive for the firm to avoid cases or client groups viewed as “demanding”:—

— Cases involving non-English speaking clients necessarily take more time to prepare and in court.
Such cases will be “less profitable” than similar cases with English speakers.

— Cases involving clients with mental health problems demand more time from the lawyer and more
court hearings as medical agencies comment on issues such as fitness to plead. A crude fixed fee
system will operate to the detriment of these clients as the new market driven model lacks the
flexibility to cater for their particular needs. Consequently some of the most vulnerable individuals
will no longer be able to receive the care and service they require.

— Clients with speech, hearing or other communication diYculties will face similar diYculties.

— Lawyers from ethnic minority groups will be adversely aVected. Working disproportionately in
small and often new businesses in the London area, the forced closure of small businesses will see
the disappearance of many such firms and will reduce the presence of minority lawyers at senior
levels of the profession. From holding positions of influence they will be reduced to junior partner
or fee earner status. The pool from which senior ethnic members of the legal profession can be
selected (for the judiciary) will be significantly reduced.

— Subject to the detail of the proposals, it appears that many complex cases will become loss making
for law firms. Any case where the defendant wishes to produce a large number of witnesses or
involving the viewing of lengthy CCTV, or requiring detailed analysis of voluminous prosecution
exhibits will likely be so cost ineVective as to create disincentives for lawyers to take on such work.

London

26. A particular problem arises in connection with London. London has more police stations (222)
Magistrates Courts (50) and Crown Courts (12) than anywhere else in the country. People use a solicitor
local to their home or near a police station where they were previously arrested, or to whom they have been
referred—and whom they trust. People do not always get arrested near their solicitor’s oYce. As such the
concept of “own-client” work, with all this entails in terms of the build up of trust and competition between
solicitors, based on the quality of their work, will be lost. Quality will be lost for the client; job satisfaction
diminished for the lawyer.99

98 See BBC news 28.09.06 “Airline bomb plot costs Met Police £18.2 million in 6 weeks”.
99 According to one study published in 2001 (Criminal Case Profiling Study, Pascoe & Pleasance), cases conducted by solicitors

based in London were more expensive, reflecting, in part, the peculiar case mix of the Central Criminal Court, Inner London
Crown Court and Snaresbrook Crown Court. The first two of these courts account for over two-thirds of cases costing
over £250,000.
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27. LC seeks to address this concern by means of the “20% rule” to allow for cases out side the contracted
area to be dealt with. Whether this is suYcient for firms outside London successfully to continue to represent
their long standing clients we leave others to comment. In London, the 20% figure is for many firms
negligible. Firms with an excellent reputation, who receive referrals of work from old clients, the voluntary
sector and other solicitors will not under these proposals be able to act for these clients. Trust built up over
years and the personal knowledge crucial to dealing with some of the most vulnerable, disadvantaged or just
plain diYcult people appearing in the court system will be lost.

28. Currently firms compete with one another by reputation based on the quality of work and dedication
of staV. Under the new proposals, guaranteed volumes of work—and eventually the lowest price per case—
will replace that free market competition.

What Impact will the Recommendations Have on Legal Aid Providers? How the Proposals Will
Affect Firms of Differing Size, Structure and Practitioner Mix.

29. The proposals oVer a way for some larger firms to see oV the competition they face from local
competitors. The proposals seek to assist larger suppliers, not through the creation of a genuine free market
but rather by rigging the market, creating false boundaries, guaranteeing levels of supply and prohibiting
competition between firms.

30. The proposals create a rigged market as firms with small turnover, low average costs and high quality
performance will be precluded from competing. Further, a firm wanting to represent its client half way
across London—and prepared to cope with resulting travel time and potential waiting time—even if
unpaid—would be precluded from doing so. Why should this be so?

31. The expectation of mergers is unrealistic. Many firms will close.

32. Firms with high numbers of qualified and experienced staV will be worst placed in the market. With
no ability to attract potentially challenging and complex work (by reputation) these firms will simply find
themselves unprofitable.

33. The likely income figures for partners in LC’s for partners report do not accord with any structures
of which we are currently aware or predict to be likely.

Whether the Measures Proposed Will Promote the Provision of High Quality Advice and Support
the Effective and Efficient Operation of the Justice System.

34. We have set out above why the quality of advice will diminish. Pressures of time and profit will
combine with the loss of continuity in representation (particularly in London) to adversely eVect the quality
of defence preparation and the quality of information available to judges, magistrates and juries.

Linda Woolley

October 2006

Further evidence submitted by The London Criminal Courts Solicitors’ Association (LAR 158a)

Research on Lord Carter’s Proposals for Criminal Legal Aid and the Prosecution Driven Cost
Drivers Behind the Increase in the Criminal Legal Aid Budget

Further to our submissions to you dated 2 and 18 October, we thought that you might be interested in
some more information on two of our key concerns about Lord Carter’s proposed reforms to the
procurement of publicly funded legal services. As you know, we are concerned that they are based on
inadequate knowledge and information, and they do not address the real cost drivers behind the public
spending increases on legal aid which are prosecution driven.

In response to our concern about the inadequate information, we sent you an economic analysis of the
potential impact of Lord Carter’s proposed reforms on 18 October. We attach a sheet that demonstrates
with examples how there will be an increase in miscarriages of justice and access to justice.

In response to our concern that the increases in the legal aid budget are prosecution driven, we have
carried out some research into this and the attached sheet lists the real cost drivers behind the increase. In
addition, it demonstrates that defence lawyers (by being brought in to assist clients) simply react to what
government agencies are doing. It is the budgets of these agencies that have gone through the roof and are
causing a distortion in legal aid costs.

Linda Woolley
President
London Criminal Courts Solicitors’ Association

9 November 2006
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Lord Carter’s Proposals do not Address the Real Cost Drivers Behind the Increase in Public
Spending on Criminal Legal Aid

Lord Carter’s proposals do not address the key cost drivers behind the public spending increases on legal
aid from £1.5 billion in 1997 to more than £2 billion today. It should be noted that this amount includes all
services from mental health, housing, asylum, divorce, children in care, to criminal law cases.

Defence lawyers (by being brought in to assist clients) simply react to what government agencies are
doing. It is the budgets of these agencies that have gone through the roof causing a distortion in legal aid
costs. Purely in terms of criminal law alone:

— The Police Grant for 2005–06 increased from £3.9 billion to £4,5 billion (a 15% rise).

— Total expenditure on the Crown Prosecution Service increased from £346 million in 2001 to some
£604 million in 2006 (a 75% increase) and the number of full-time employees increased from 5,564
to 7,846 (a 40% rise in personnel).

— The Public Accounts Committee revealed on 18 October 2006 that the Police and Crown
Prosecution Service are responsible for wasting £55 million per year by mishandling court cases.

— Total expenditure on the Serious Fraud OYce increased from £23 million to a projected £41
million (a 78% increase) in the same period.

— Expenditure by the Revenue & Customs Prosecution OYce is projected to be £38 million for
2005–06. Recently doubling its personnel (to 1,000 oYcers) to investigate just VAT oVences.

— In contrast, total defence payments are actually now falling.

— In the last ten years, there have been a large number of government dictated changes to the way
in which the criminal justice system operates making criminal law and practice more complicated.
These changes have all contributed to a substantial increase in time necessary (and, hence, cost)
to prepare a case (especially Crown Court cases). These costs drivers are all outside the control of
defence solicitors and are in the hands of government.

13 November 2006

Economic Analysis of the Potential Impact of Lord Carter’s Proposals for Criminal Legal Aid

An online survey was undertaken by The London Criminal Courts Solicitors’ Association (“LCCSA”),
The Criminal Law Solicitors’ Association (“CLSA”) and the Legal Aid Practitioners Group (“LAPG”), in
close association with the Law Society. More than 300 solicitors took part, and the group analysed data in
relation to just under 1.5 million claims. The research was motivated by a concern that Lord Carter’s
proposed reforms to the procurement of publicly funded legal services were based on inadequate knowledge
and information.

Research shows that Lord Carter’s proposed reforms mean that there will be an increase in miscarriages
of justice and access to justice. It will no longer be economic for lawyers to represent clients who are denied
bail, suVer from a mental illness, or are accused of fraud or a sexual oVence. It will also no longer be
economic for many lawyers to practice in London.

Key research findings:

— A solicitor will be paid the same fee for spending 2 hours representing a suspect detained West End
Central police station in relation to an allegation of shoplifting as he would for attending someone
detained at Paddington Green police station under the terrorism act for up to 24 hours (the sum
of £266.38 net).

— A solicitor will be paid £364.25 more for representing a defendant who faces a one-day trial for
shoplifting in the Crown Court than if he were to represent him in the magistrates’ court.

— The reduction in fee income when representing a defendant who is in custody will be more than
were (s)he on bail.

— A solicitor will lose more representing a defendant who requires an interpreter than (s)he would
an English speaking client.

— A solicitor will lose more representing a vulnerable client, ie someone with a mental incapacity,
than (s)he would otherwise.

— Lawyers based in large urban conurbations suVer worst under the proposed reforms, and those
practicing in London stand to lose the most:—

— Their fees for the investigations stage of a case will be reduced by 9%,

— In relation to Magistrates’ Courts proceedings they will suVer losses of almost 15%,

— Their remuneration for Crown Court work will be slashed by just over 26%.
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— One of the Legal Services Commission’s “Preferred Suppliers” would suVer a reduction of over
40% in their Crown Court income. Another, based in a diVerent geographical location, would gain
by almost the same amount.

— In general, an advocate will be paid more for presenting a case than a solicitor will be for preparing
it (Queen’s Counsel will be paid over 113% more for undertaking exactly the same cases, Leading
Counsel 60% more).

Examples of Increased Risk of Miscarriage of Justice if Lord Carter’s Proposals were Implemented

Example 1

— In a real homicide case before Inner London Crown Court the judge ordered the defence to go
through the unused material because there was concern that covert surveillance evidence obtained
by the police had not been properly disclosed. This exercise, because of the vast amount of unused,
took four fee earners two weeks to achieve. As a result of that exercise a transcript of one of the
recordings was unearthed which had the main prosecution witness telling someone that she “had
killed him. I had to”. It had been marked “Of no evidential value”. The victim in this case had been
the drugs dealer of that prosecution witness. This was a key element in the acquittal of the client.

— Under the Graduated Litigators Fee there would have been no remuneration for the painstaking
task of going through the unused material. Had the firm refused to undertake this work, as they
would have been obliged to under the proposed fee structure, it is quite possible that the client
would have been convicted and a serious miscarriage of justice been committed. The client in the
case had mental health issues and was assessed as having the mental age of an 11 year old. This
was a time consuming case in many ways and the final bill that would have been paid under the
proposed Graduated Litigator Fee would have been reduced by 60% compared to what was paid
following assessment by the National Taxing Team.

Example 2

— Imagine a homicide case with 9001 pages of evidence served, lasting 20 days at trial. Under the
Graduated Litigator Fee the amount that would be paid is £41,229.02. Compare that to the
£45,202.51 fee that would be paid if the evidence ran to 99,999 pages and you will quickly see how
arbitrary the fees can be—lawyers will be expected to read, consider, attend the client to take
instructions, conduct further investigation as necessary and prepare chronologies, schedules and
briefs in relation to 90,998 pages of evidence for the additional sum of £3,973.49! Simply to read
the pages at 2 minutes a page would take in excess of 3,033 hours which is the equivalent of two
fee earners working for a year.

Background Information

1. The London Criminal Courts Solicitors’ Association (“LCCSA”) was founded in 1948. Members are
solicitors who practice in and around the Greater London area. Included are prosecutors and self-employed
advocates. Honorary Members (who are past members of the Association) include Circuit Judges and
District Judges. The objects of the London Criminal Courts Solicitors’ Association are to:—

(a) Encourage and maintain the highest standards of advocacy and practice in the Criminal Courts
in and around London;

(b) To participate in discussions on developments in the criminal process;

(c) To represent and further the interests of the Members on any matters which may aVect Solicitors
who practice in the Criminal Courts;

To improve, develop and maintain the education and knowledge of those actively concerned with the
Criminal Courts, including those who are in the course of their training.

October 2006

Evidence submitted by Anthony Edwards, T.V.Edwards (LAR 159)

We appreciate that this document is sent outside your timescale but hope it may assist your committee.
It shows that the Carter proposals,far from allowing for the sustainable future of legal aid, would drive us,as
a firm recognised as a preferred supplier and with a strong commitment to quality, out of business in a
deprived area where we are at present a major supplier.
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Introduction

1. T.V.Edwards was established in 1929 and we have always worked in what is now the London Borough
of Tower Hamlets. We therefore operate in one of the most deprived areas of the country where the
provision of publicly funded legal service is critical.

2. The firm is one of the largest provides of legal aid in family and crime. We also have a specialist team in
social welfareand we are one of the only two franchise holdersin Community Care in our London Borough

3. We have a firm commitment to quality and are a preferred supplier under the pilot arrangements. Our
senior partner is a member of the Legal Services Commission. In the last year we opened 3,918 new files.

Terms of Reference

4. The Carter proposals are so flawed that we would not be able to continue our work in family or
criminal law or social welfare. As a result a deprived area would lose one of its major providers of quality
work. We are already forced to turn away 20% of family enquiries and 40–50% of the people who approach
us for assistance in social welfare cases. There is a clear public need for expansion of the services we provide.

5. We understand the movement towards fixed fee arrangements but the proposals made are so ill-
considered that we would lose 41% of our income from Crown Court cases, 48% of our public law children
cases and in excess of 50% of private law family cases. We have just considered an analysis of serious criminal
cases falling outside the very high cost regime. Two of the cases are still continuing and yet already our losses,
were Carter in force, would exceed 43%. In social welfare our income from legal help would reduce by 50%
at national rates and by 38% at regional rates.

6. Our average profit margin for distribution between the partners averages around 20%. We would
become severely loss making and have to close. The schemes proposed are deeply flawed.

7. The transitional arrangements are illogical and unreasonable. The Carter theory is that by increasing
volume for firms such as ours the price can be reduced. However, it is proposed that the prices should be
reduced in April, 2007 whilst there is no possibility of any increase in work before April 2008. (and it would
take time to build up).

8. We work on a substantial overdraft and loan facility and so not have access to capital to “bide” us
through; nor are our profit margins suYcient to justify such an approach.

Conclusion

9. We appreciate that we have concentrated heavily on our financial position. However, if the firm has
to close a deprived area of London will lose one of its acknowledged quality providers.

10. We ask that re-consideration be given to:

(a) the basis for payment of public law children cases;

(b) the detail of the remaining fixed fee schemes with a further full consultation

(c) the holding back of any reduction in price until the number of firms is, if the Carter model is to be
followed, in fact reduced.

(d) Alternative cost saving strategies—we are undertaking an analysis of the cost savings to the LSC
of excluding funding for residential assessments in family cases totally and for limiting the hourly
rates for family experts to the same levels as criminal experts. A cursory analysis of the last 12
months figures suggest enormous potential savings without putting suppliers out of business.

October 2006

Evidence submitted by the Institute of Legal Executives (LAR 162)

Introduction

The Institute of Legal Executives (ILEX) is the professional and regulatory body for Legal Executives
and currently has a membership of 22,000 students and practitioners.

Legal Executive practitioners are employed within solicitors’ firms to conduct specialist legal work. They
have a wide range of responsibilities including the following:

— Advice and Representation to clients accused of serious or petty crime.

— Advice and Representation to families with matrimonial problems.

— Handling various legal aspects of a property transfer.

— Assist in the formation of a company.
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— Represent clients in the High Court and county courts.

— Draft wills.

— Undertake the administration of oaths.

This response is produced by ILEX following consultation with family and criminal practitioners
undertaking legal aid work.

Executive Summary

ILEX makes the following fundamental points before addressing the joint DCA and LSC consultation
paper:

— Fees should not be reduced in anticipation of future cost savings at a time when firms will be
undergoing costly and risky restructuring needed to stay in legal aid work.

— The transition process is critical and if pushed through without full consideration of the impact
on suppliers, services will be disrupted; criminal and civil—with lasting long term harm to clients.

— Proposed fixed fees need to be realistic and flexible to ensure continued coverage. Adjustments will
need to allow for firm and regional diVerences and other transition problems to avoid lasting harm
to legal aid provision.

— There is no fall back position in the event of wide spread loss of suppliers (the knock on eVect
would be reduction in the access to justice potentially leading to market failure in some areas).

— In civil cases, the proposal of an “escape clause” where cases exceed 4x the threshold is simply too
high. If the proposed fees are based on six hours work, a practitioner carrying out 20 hours work
will still only receive the fixed fee.

— ILEX is keen to see more being done to ensure better integration of all relevant participants in the
justice system. It is wholly unfair to expect legal aid practitioners to make significant changes to
their practices without a similar commitment from other participants of the justice system.

— ILEX believes that the removal of the uplift on fees in civil cases is a negative move. There is no
guarantee that the development of peer review will achieve the required standards as currently
achieved by Panel Members.

Key Observations

Responses to the consultation questions are dealt with later. The following observations highlights the
key issues ILEX members have raised.

1. Legal Aid remains the cornerstone of our justice system, providing help and assistance for many of the
most vulnerable members of our society. However, we have seen a 35% rise in the overall legal aid budget,
while at the same time spending on civil legal aid, excluding asylum, is down by a quarter100. Moreover, the
supplier base is getting smaller and the age profile of legal aid practitioners is getting older; there is little
incentive for indebted law students to be attracted by legal aid work when rewards in the private and
commercial sector are much higher101. This in turn is damaging access to justice for many of the most
vulnerable in society. The Carter Review proposals are an important step for reform of a system that has
been a concern for Government, legal aid practitioners and the public. To this end, ILEX agrees that reform
of the legal aid system is necessary to ensure sustainable, high quality legal aid services at an aVordable cost
to the tax payer.

2. Lord Carter’s final report raises many issues. Moving forward it includes significant risks, especially
because of the scale of reform and the speed of transition. If overly disruptive, the changes could cause
irreparable harm to legal aid service provision. This concern is essentially twofold:

— Suppliers not having enough time to implement the necessary business changes to survive in the
new environment even assuming the proposed fees are viable; and

— What fall back positions may be available in the event of wide spread loss of suppliers (the knock
on eVect would be reduction in the access to justice potentially leading to market failure in
some areas).

3. Furthermore, questions remain about the extent to which the aims and potential benefits of a market
based model can be achieved in practice. The government via the LSC will remain the sole procurer of legal
aid services. If it does not like the prices determined by the market there would be a temptation to circumvent
them and continue to place caps on prices. For a market based system to be truly eVective, the government
may need to be prepared to accept what the market dictates.

100 Hansard: 13 July 2005 column 1511.
101 Career Choices in Law A Survey of Law Students Study 50; and Career Choices in Law A Survey of Trainee Solicitors Study

51 February 2004.
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4. There is a risk therefore that implementation may not achieve the market based ideals as envisaged by
the reforms, and as a result disturb the system unacceptably and fail to resolve the underlying issues of cost,
quality and sustainability. These are far reaching reforms that need to be analysed carefully.

5. ILEX recognises that in a time of finite public resources, no government can aVord to ignore the
spiralling cost of legal aid expenditure from what is essentially a limited pot of money. ILEX believes the
changes, however, must be managed in a way that ensures continuing quality and choice for clients, while
giving the professions time and, where appropriate, support to adjust to the new regime.

6. ILEX therefore welcomes the opportunity to assist in an exploration towards improvements in the way
publicly funded legal services are procured by the state and in the implementation of the proposals
themselves. ILEX recognises that we need a system that is not only financially sustainable in the long term,
but meets the objectives of ensuring good quality service provision to those who need it the most. Lord
Carter’s proposals, if implemented with care and sensitivity could oVer just that.

7. ILEX recognises that the Carter report is not all “doom and gloom” and together with Clementi
proposals opens up further opportunities for ILEX. Amongst other things, the relaxing of the duty solicitor
requirements will open up opportunities for legal executives to carry out telephone and police station advice
work, thus creating competition, diversity and career opportunities for Fellows. This is also consistent with
the increase in the rights of audience that Fellows will enjoy from January 2007.

8. Notwithstanding the increase in opportunities, ILEX is disappointed to note the Carter report makes
various erroneous assumptions that solicitors are the sole providers of legal services in the legal sector. This
is simply not true. There is now a diversity of legal aid practitioners, including Legal Executives, contributing
to the provision of good quality legal advice to some of the most disadvantaged sectors of the community.
Legal executives, for example, are highly trained specialists undertaking a variety of legal work on behalf
of clients. The skills base is maintained by regular Continuing Professional Development courses both in
substantive areas and people skills training. Many Legal aid recipients are amongst the most vulnerable
members of our society with high dependency needs; they may be immigrants, dyslexic, incapable of
expressing themselves clearly (orally or in writing) or have severe mental health problems, but the
significance of this appears to be lost on Lord Carter. ILEX is of the view that it is not only the legal
qualifications of the practitioner that are important, but also the interpersonal skills required to support
some of the most vulnerable people in our society. ILEX Fellows therefore have an important role to play
in the future of legal aid provision with quality at the forefront of service provision.

Fixed Fees in Criminal and Civil Cases (Common Issues)

9. The Carter proposals rely fundamentally on greater use of market forces for the provision of incentives
and opportunities for suppliers to provide more cost eVective and predictable services. The end game of the
proposals is best value tendering. In the interim, however, the proposals will introduce fixed or graduated
fees for legal aid suppliers. ILEX has no objection in principle to the concept of fixed fees. ILEX is of the
view that the imposition of fixed fees (in civil and criminal areas) can be made to work as long as they are
fixed at a reasonable and sustainable level. ILEX believes the following factors are important in determining
sustainability:

— Adequate supplier base.

— Quality of service provision.

— Equality of access.

— Choice for clients.

— Reasonable profits at market equivalent rates.

— Attracting new entrants in the sector.

10. Indeed, the advantages of fixed fees have been recognised in the corporate sector, where firms tender
bids on a fixed fee basis. Fixed fees can promote eYciency in the provider firms, together with reducing the
cost and complexity of LSC administration.

11. Despite the potential benefits, ILEX is concerned that the proposed fixed fees include significant risks
to the long term provision of services that could threaten the proposals objectives, leaving gaps in legal aid
service provision. For example, even modest reductions in fees could sound the death knell for many firms
and thus compound the pressure on a legal aid system that is already in a fragile state102. ILEX is keen to
see therefore that the new fees proposed for police station, magistrates’ court and Crown Court, as well as
those proposed for civil and family work, are pitched at a realistic level.

12. Qualified legal aid practitioners, including legal executives, must be fairly remunerated and given a
real prospect of improvement in their terms and conditions. Otherwise, there is a very real danger that firms
will employ cheaper, and therefore less qualified staV to undertake publicly funded work or depart from the
publicly funded sector altogether.

102 Carter’s final report uses evidence from Otterburn legal Consulting suggesting that many firms are already floating on the
edge of profitability. Chapter 2 paragraph 43.
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Fixed Fee Escape Clause

13. The proposal of a threshold for an “escape clause” in family law where cases exceed 4x the fixed fee
is simply too high. This expects lawyers to gamble on escaping the fixed fee when ultimately the arbiter will
be the LSC in assessing the bills. This reasoning is flawed. There is no reason why a 2x system with
assessment by the courts could not be implemented. The courts have assessed bills for years so the system
is already in place. The danger also is that clients with complex or novel cases will find it increasingly diYcult
to find legal aid lawyers.

Steady State

14. At steady state it is important to have safeguards in place to ensure suppliers do not oVer services at
unsustainable or unrealistic prices, thereby putting at risk the entire supply base. There is a real danger here
that quality of service provision would be undermined; the interests of the firm (in achieving throughput)
directly conflicts with the interest of clients. This it is submitted would not be good for quality or the
consumer. This is contrary to Lord Carter’s aim of putting quality at the forefront of legal aid provision.

Better Integration

13. As we move into the implementation phase, ILEX is keen to see more being done to ensure better
integration of all the relevant participants in the justice process. There is need to tackle ineYciencies in the
system: for example, ineYciencies in court, at the Police station, the Crown Prosecution Service and the
LSC. Although, Carter recognises the importance of greater communication and integration between all
agencies involved in the charging process, the final report fails to give a firm commitment in reviewing and
tackling these wider ineYciencies in the system. It is wholly unfair to expect the legal profession to make
significant changes to their practices without similar commitments from the other participants of the justice
system. This reinforces the view of many that the legal aid sector is being disproportionately penalised for
systemic ineYciencies in the system as a whole.

Grant Aid

14. The Carter review envisages some grant aid support during the course of the phased implementation.
However, ILEX is concerned that the £10 million envisaged (which covers expert and managerial advice,
together with match funding for IT up-grades) is modest compared to the scale of reforms and the attendant
risks. Moreover, the requirement of match funding (which will invariably involve firms taking on a fund
raising role), may mean that take-up of this grant will remain low.

Quality Assurance and Self Regulation

15. ILEX endorses the proposal that all suppliers wishing to undertake publicly funded work should pass
a strict quality threshold. ILEX agrees that the client should have the confidence in the quality of legal advice
and assistance they receive which will help to contribute to their overall sense of trust in the justice system.

16. The proposals envisage professional bodies monitoring quality in accordance with guidelines set by
the LSC. There appears to be a separation of responsibilities, in that the LSC remains responsible for value
for money issues in defining the standards while the regulators conduct quality audits and up-date standards
as conditions change.

17 Self regulation may be eVective in monitoring performance to ensure practitioners meet the required
quality standards; the professional bodies, including the law society and ILEX, have been doing this
throughout their history. ILEX is concerned, however, that the boundaries of responsibilities may become
blurred. For example, the professional bodies, ILEX included, cannot be responsible for ensuring value for
money or determining whether a given quality is economically worthwhile. The risk of responsibility
becoming blurred may be increased if the professional bodies bear the cost of monitoring quality.

18. Care needs to be taken therefore in designing these arrangements to ensure that the responsibility for
the balance between quality and price is maintained. For example, the danger here is that firms will have
incentives to cut costs to bid and win contracts and make profits and as such may do so by reducing quality:
thus, the quality standard becomes a minimum standard rather than a value for money standard. Where
cases are accepted there will be financial pressure on firms to work to a standard that will satisfy basic peer
review requirements rather than the pursuit of excellence.

Peer Review and Removal of 15% Uplift

19. ILEX believes that the removal of the uplift on fees is a negative move. Despite the laudable intentions
of peer review, there is little independent evidence to give credence to the argument that the peer review
system will ensure that the level of quality across the board will be such as to remove the need for Panel
membership or Accreditation Schemes.
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20. It is on the background of the above general observations that the following answers are given to the
consultation paper.

October 2006

Evidence submitted by Howard League for Penal Reform (LAR 165)

1. Introduction

1.1 These are the submissions of the Howard League for Penal Reform to the Constitutional AVairs
Committee on the implementation of the Carter Review. The focus of these submissions is the wider impact
of the proposed changes on the justice system from a penal reform perspective, and in particular, the
disproportionate eVect that the changes are likely to have on children in the justice system. The Howard
League’s unique perspective on these issues is informed by its dual roles as a non governmental organisation
concerned with penal reform and an organisation that provides legal advice and representation to children
in custody through its legal department.

2. About The Howard League for Penal Reform

2.1 The Howard League for Penal Reform is the oldest penal reform charity in the UK. It was established
in 1866. The Howard League is entirely independent of government and is the only NGO in this field to have
its own dedicated legal department. As part of its agenda for penal reform, the Howard League commissions
reports, inquiries and research. It also engages with relevant bodies at a policy level.

3. The Legal Department—Dedicated to Representing Children in Custody

3.1 Prior to the launch of the legal team within the Howard League in 2002, there was no dedicated legal
representation for children in custody.

Children in and leaving custody are one of the most vulnerable groups in society. The picture as
summarised by Mr Justice Munby in a case brought by the Howard League for Penal Reform in 2002, sadly
remains an accurate reflection of our client base today:

“[Children in custody] are, on any view, vulnerable and needy children. Disproportionately they come
from chaotic backgrounds. Many have suVered abuse or neglect. Over half of the children in YOIs
have been in care. Significant percentages report having suVered or experienced abuse of a violent,
sexual or emotional nature. . . . Many reported problems relating to drug or alcohol use. Many had
a history of treatment for mental health problems. Disturbingly high percentages had considered or
even attempted suicide.”103

3.2 Children in custody are also amongst the most vulnerable groups in society in terms of accessing
justice: they tend to have only come across criminal practitioners with no or limited knowledge of prison
law or community care law and tend to remain unaware of their rights and potential legal remedies. As a
consequence, this group represents a serious challenge to the Legal Services Commission’s objective of
ensuring that “everyone in society has access to justice, in protecting fundamental rights and in helping
people to make improvements in their lives” as set out in the CLS strategy paper.

3.3 The Howard League’s legal department was set up following the Children Act case and has a LSC
criminal contract with a specialism in Prison Law. The work of The Howard League for Penal Reform’s
legal department has provided access to justice for many children in custody. Not only does the team deal
with treatment and conditions inside prison but has increasingly dealt with issues concerning the provision
of support and accommodation for children on release from custody, thereby addressing the social welfare
concerns highlighted in the CLS strategy and enabling children to leave custody with improved lives that
are far less likely to accumulate a “cluster” of legal problems in the future. A report of the resettlement work
with children leaving custody was published in September 2006104 and evidences the systematic failure of
local authorities to comply with their duties under the Children Act 1989 for this group. Such failures are
amenable to legal challenge and the work of the department has led to many vulnerable children receiving
support to which they are entitled and which will enable them to make a fresh start on leaving custody.

3.4 The resettlement work that the legal team undertakes is not geographically based. Due to the limited
number of penal establishments for children and young people, our clients are often incarcerated in areas
far away from their homes. There would therefore be no ideal geographical base from which our work could
be carried out. The fact that we deal with establishments and local authorities all over the country provides
us with a very real sense of what the systematic problems are both in social services departments and in penal

103 The Queen (on the Application of the Howard League) v Secretary of State for the Home Department and the Department
of Health [2003] 1 FLR 484, paragraphs 10 and 11.

104 Chaos, Neglect and Abuse, The Howard League, September 2006.
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establishments, which in turn informs our ability to litigate eVectively—and avoid litigation where possible.
It is hard to see how the resettlement work carried out by the legal team could continue under the proposed
changes which envisage tight geographical areas of work and the termination of civil social welfare work by
independent contractors where a CLAC has been set up in a local area.

3.5 In addition, the Howard League has brought many cases in the higher courts that have significantly
contributed to the development of the law for children in and leaving custody. Examples include the
Caerphilly case which set guidance on the nature of assessments for children leaving care and confirmed that
meaningless assessments are amenable to judicial challenge and the recent case of R(K) v The Parole Board
which has clarified the need for children to have assistance in understanding the parole process and their
parole dossiers as well as placing a duty of the parole board to ensure that the child is aware of the possibility
of a right to an oral hearing.

4. General Observations concerning Lord Carter’s Review

4.1 The Howard League’s concerns about the proposals are two-fold: First, we are concerned that the
proposals will have a severe impact on the work that the Legal Department does. Second, as a charity
concerned with penal reform we are concerned about the broader implications of the proposals on the justice
system and the disproportionate eVect they may have on vulnerable people requiring good quality
representation.

4.2 Impact on the Legal Department of the Howard League

The volume and nature of the work the legal department undertakes highlights a real need for the
provision of advice, assistance and representation for children in custody. However, we could not do much
of the work that we do outside the legal aid system. Neither Lord Carter’s review nor the LSC explicitly deal
with how organisations such as the Howard League that undertake specialist casework will fit into the new
regime. However, it is widely understood that fixed fees will be implemented across the board and that larger
and more generalist providers will be favoured. The legal department’s employed solicitors will not bow to
the pressure of fixed fees: the clients that the Howard League deal with are simply too vulnerable to deal
with in any way other than as their needs dictate. This is likely to lead to the unhappy situation of the charity
eVectively subsidising the legal aid system. Moreover, as other practitioners succumb to the pressure of fixed
fees, we fear that we will be inundated with clients or will simply not be able to refer vulnerable clients with
complex needs on to other providers.

4.3 Further, it is unclear whether under the new proposals a supplier such as the Howard League legal
department will be able to continue to do legal aid work at all. The Legal team is a small outfit providing
specialist services to a disenfranchised client base that simply does not fit in with Lord Carter’s high volume
and capacity ideals that emphasise “value for money” being achieved through “economies of scale”. The
uncertainty of whether we will be able to survive from year to year is unsettling for our clients and disruptive
to the development of the department.

4.4 It is submitted that if we were unable to continue to do our legal work, this would cause severe
detriment to one of the most vulnerable and disenfranchised client bases. We fear that the professionals
working in the criminal justice and penal system with whom we have built up relationships over the years
who are able to refer children to us would have diYculty in building up similar relationships with a range
of providers all over the country and that, as a consequence, the eVect will be to reduce access to justice for
this vulnerable group.

4.5 Moreover, the Howard League’s legal team, working in conjunction with the Howard League as a
whole, fits squarely with the professed objectives of the Legal Services Commission as set out in the CLS
strategy by:

— increasing access to justice for and representing vulnerable people;

— providing information and education to potential clients about their legal rights and training other
professionals about these rights so as to prevent these problems occurring (at no expense to the
Commission); and

— pursuing an agenda for change either through legal work of though the organisation itself so that
the need for legal remedy is reduced.

4.6 Broader implications

The Howard League is generally concerned about the impact that Lord Carter’s reforms will have on
vulnerable people in the justice system. Taking children as an example, it is clear that fixed fees are likely to
have a severe impact on child defence work as working with children is inevitably more complex and time
consuming and under the new system will therefore become one of the least well remunerated areas of work.
If other practitioners cease to represent child defendants because of this, the result is likely to be that these
children will be denied the quality of representation that they are entitled to.

4.7 Although the potential eVects on child defendants serve as a stark example, there are similar concerns
for all clients passing through the criminal justice system. The prison population is at an all time high and
there is concern that a rigid fixed fee system for crime will result in swift justice that does not necessarily
accommodate a detailed exploration of viable alternatives to custody. Detailed and persuasive mitigation
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takes time to prepare. The Lord Chief Justice has repeatedly confirmed the need for a greater use of
community sentences and the Howard League has been campaigning for this vigorously. However, there is
a real fear (and compelling evidence in the Law Society commissioned research) that many firms will simply
turn away from legal aid under the new regime as it will simply not be financially sustainable. Further, the
cost of incarceration is considerably more than the legal aid spend and any further increase in the prison
population as a result of poor representation might well represent an increased burden on the tax payer.

5. Conclusion and Recommendations

5.1 Access to justice and good quality representation is essential for an eVective and fair justice system.
Further vulnerable clients, such as children are likely to be penalised because of their vulnerabilities which
give rise to extra demands on time and complexities. This is intuitively unfair and the Carter review does
not appear to address this issue suYciently or provide for enough flexibility for it to be dealt with.

5.2 The proposals as they stand could have a disproportionate eVect on vulnerable clients and their
providers, especially small outfits that provide and eYcient and good quality service.

5.3 It is therefore respectfully submitted that the Committee should consider:

(i) recommending that the Government institute an urgent and substantial rethink of the proposed
changes.

(ii) recommending that the Government place a moratorium on the changes pending the
reconsideration of the reforms

(iii) recommending that the Government introduce safeguards for vulnerable clients such as child
clients by ensuring that the new system is suYciently flexible to enable the good quality
representation for vulnerable clients.

5.4 It is hoped that the Committee will take on board these comments and consider raising these concerns
in its recommendations.

October 2006

Evidence submitted by Standing Committee for Youth Justice (LAR 166)

The SCYJ is a membership body that:

(a) Provides a forum for organisations, primarily in the non-statutory sector, working to promote the
welfare of children who become engaged in the youth justice system; and

(b) Advocates a child-focussed youth justice system that promotes the integration of such children
into society and thus serves the best interests of the children themselves and the community at
large.

MEMBERS OF THE STANDING COMMITTEE FOR YOUTH JUSTICE

Barnardo’s Children’s Legal Centre
Children’s Rights Alliance for England Children’s Rights OYcers Association
CRE Coram
Drugscope JUSTICE
The Children’s Society The Howard League for Penal Reform
The National Youth Agency Nacro
National Association for Youth Justice National Children’s Bureau
NCH Newmartin Youth Trust
National Council of Voluntary Child Care Organisations
NSPCC Rainer
Revolving Doors Save the Children
Secure Accommodation Network SOVA
Voice Prison Reform Trust

The contents of this paper do not necessarily reflect the views of each of the Committee’s member
organisations.

1. The concerns of the Standing Committee for Youth Justice (SCYJ) regarding the implementation of
Lord Carter of Coles’ review are confined to its impact upon the youth justice system. The majority of the
SCYJ’s members do not hold legal aid franchises. Our concerns centre upon the following questions posed
by the inquiry, as they apply in the field of youth justice:
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— What benefits might be generated for defendants and others by adopting these proposals? Also
what impacts/disadvantages might result from implementation?

— What impact the proposals will have on diVerent communities—especially, in our case, children,
including Black and Minority Ethnic children. Further, since the report envisages an impact on
BME firms in particular, it stands to reason that the children served by these firms are likely to
suVer;

— Whether the measures proposed will promote the provision of high quality advice and support the
eVective and eYcient operation of the justice system.

2. Our primary concerns are:

— The introduction of fixed fees will have a disproportionate impact on child defence work in
criminal cases, since much of this is by its nature, and if done properly, likely to be more time-
intensive than analogous work for adult clients;

— The abolition of discrete waiting time payments will impact disproportionately upon the
representation of children because of time spent, for example, in breaks and in waiting for
appropriate adults;

— Restrictions on taking work outside a particular geographical area may impact disproportionately
on children, who benefit particularly from having a solicitor who is known to them;

— Pressures on solicitors to take on more work may mean they are both likely to spend less time with
child clients, and are less willing to take on “diYcult” cases involving children.

3. We therefore recommend that:

— The proposed changes be delayed pending a through and detailed analysis of the impact they may
have on children in the criminal justice system, including Black and Minority Ethnic children;

— Safeguards be introduced to protect child defendants: this might include the creation of child
defendants as an “exceptional category” that can be represented outside any fixed fee structure or
geographical restrictions.

Geographical restrictions: recommendations 4.1 and 4.6

4. We are concerned that the development of boundary areas, whereby a firm may only be able to
undertake 20% of its criminal defence work outside a particular geographical zone,105 may impact
particularly upon children in the criminal justice system. It is particularly important for a child to have a
solicitor with whom they have a relationship of trust and confidence. If a child is arrested outside the zone
where their usual solicitor is located, or moved to a new area for reasons beyond that child’s control, this
proposal may make it diYcult for them to be represented by that solicitor. This may result in more work
being undertaken by the new solicitor learning details of the child’s background, family situation and
oVending history. It is also more likely in these circumstances that underlying issues relevant to the
proceedings such as a mental condition or particular family circumstances may be missed by the new
solicitor and that inappropriate decisions will therefore be made.

Children at the police station: Recommendation 4.6 and 4.7

5. There are many ways in which the representation of children at the police station is likely to be more
time-consuming than representation in an analogous case involving an adult defendant. Firstly, a child
under 17 will be entitled to have an appropriate adult informed of their detention, who will be asked to come
to the police station.106 The legal adviser may spend time waiting for the appropriate adult to arrive. In the
case of looked after children, it may be time-consuming for the police to ascertain who is responsible for
their welfare, and for a member of staV of the appropriate agency to attend.

6. Conferences between legal adviser and client may also be more time-consuming, since it will be
necessary for the legal adviser to ensure that the child defendant understands the legal advice he or she is
being given. Similarly, it may take longer for the child to give their account of events in interview. In complex
and serious cases where interviews and conferences may be lengthy, a child will need more frequent breaks
than an adult. Further, it is well known that children often decline to exercise the right to legal advice—on
the basis that they do not understand the significance of the various processes and, among other reasons,
think they will be released more quickly if they do not exercise this right. The solicitor may therefore need
to devote time to gaining the child’s cooperation, attention and trust before meaningful consultation.

7. A substantial number of children in the criminal justice system may be suVering from mental health
problems and/or mental conditions. Research commissioned by the Youth Justice Board in 2005 found that
31% of young oVenders interviewed had a mental health need, that almost a quarter were identified as having
learning diYculties and a further third had borderline learning diYculties.107 Such children may require

105 Chapter 4, para 16.
106 See Police and Criminal Evidence Act 1984, Code C, paras 3.13 and 3.15.
107 Mental Health Needs and Provision, Youth Justice Board for England and Wales, 2005.
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assessment before being interviewed by police; however, the pressure on time caused by fixed fees work may
lead to solicitors missing the signs of mental conditions or being reluctant to wait for an assessment to be
carried out.

8. While it is proposed that there be an ‘escape mechanism’ for “exceptional high end cases” (para 37)
the “escape thresholds” proposed in Annex 4.2 are too high; we are concerned about the impact of these
proposals upon cases involving child defendants which are more time-consuming than analogous cases
involving adult defendants but do not reach the escape threshold.

9. For these reasons, we are concerned that the imposition of a new police station procurement scheme,
based on fixed fees per case that include travel and waiting, as envisaged in Recommendation 4.7, will impact
disproportionately on the defence of children. It may lead to reluctance to take on child defence cases and/or
be an incentive to hurry conferences with children. Overall, it may impact upon the quality of representation
provided to children at the police station.

Children in the youth court: recommendations 4.8 and 4.9

10. Lord Carter’s review is silent in relation to the youth court. If the scheme proposed for adult
magistrates’ court proceedings is also applied to children in the youth court, we are concerned that again,
the quality of representation at this stage may suVer. While the base fee may vary for oVence type and case
type, there is no suggestion of an uplift for youth court cases. For the reasons given above, conferences with
child defendants may take longer; in the event of the trial of a younger child, the court may sit for shorter
hours and take more frequent breaks.

11. It should be remembered that some cases in the youth court will involve more serious oVences than
would be tried in a magistrates’ court, because of the diVerence in allocation arrangements, meaning that
in contested proceedings longer trials are more likely in all events. Standard fees that may be appropriate
for the magistrates’ court are therefore unlikely to be appropriate for the youth court.

12. While it is proposed that there be provision for “escaped cases”, we envisage that the number of hours
pre-defined would be high, since it is proposed that these comprise a “small proportion of exceptional cases”.
This will mean that many youth court cases will be paid at standard rates, despite being potentially more
time consuming for representatives.

13. Furthermore, the seriousness and complexity of some cases in the youth court—which if they
involved an adult, would be heard in the Crown Court—means that higher levels of preparation may be
necessary. It is therefore inappropriate, we believe, to apply the proposed magistrates’ court scheme to youth
court cases.

14. Combined with the extra pressure on representatives to take on more cases, we are concerned that
these proposals may incentivise the spending of insuYcient time with child clients or to a reluctance to take
on youth court work, and that the quality of justice for child defendants in the youth court will therefore
suVer.

15. We therefore recommend that if a fixed fee structure is adopted, either that a separate scale be
developed for the youth court (similar to the sliding standard fee arrangements that are currently in
operation) or that the “escape” threshold is suYciently low so as to ensure that youth court trials in serious
cases are properly remunerated.

Children in the Crown Court

16. We are generally concerned at the impact of any scheme that incentivises the early resolution of cases
upon child defendants. Lord Carter’s report proposes that the Crown Court uplifts should be “tapered over
the course of a case so that payment is front-loaded to reward early preparation and resolution of cases”.108

While we recognise that there are some advantages to early resolution, we are concerned that child
defendants—who may be more susceptible to pressure, say, to plead guilty, and who may tend to be more
interested in putting an end to a case in the short term than in obtaining the right outcome through a
prolonged trial, should not be put under any pressure to resolve proceedings prematurely.

17. In addition, the complex nexus of social welfare problems that children in the criminal justice system
face are often inextricably related to their oVending behaviour. Civil lawyers working to resolve the social
welfare problems of these children may face similar pressures to those outlined above. Civil lawyers working
to resolve a child’s housing or mental health problems play an important role in the journey through the
criminal justice system as their involvement may often enable courts legitimately to pass non custodial
sentences.

108 Chapter 4, para 58.
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Conclusion

18. Lawyers representing children in public law and family proceedings have made forceful
representations in respect of the impact of these proposals on children outside the criminal justice system.
However, children in the criminal justice system are often those same children: between 40—49% of young
people in custody were found to have been in local authority care at some point according to research
commissioned by the Youth Justice Board in 2006.109 It is imperative that these children, often some of the
most vulnerable children in the looked after system, are not disproportionately penalised by the proposals.

October 2006

Evidence submitted by The Carter Diversity Group (LAR 168)

Please find attached a submission on behalf of the Carter Diversity Group for consideration by the
Constitutional AVairs Committee Inquiry into the Implementation of the Carter Review. I believe there has
been some correspondence with Janice Gordon who has been working on behalf of our Group to organise
a public forum on these issues and that you may be expecting a submission from us.

The Carter Diversity Group is made up of a broad cross section of black minority ethnic barristers and
solicitors, including representatives from the Black Solicitors Network, the Society of Asian Lawyers, the
Carter Group of BME barristers and solicitors, the South Eastern Circuit Minorities Committee and
members of the Bar Council’s Race and Religion Committee. The Carter Diversity Group however is not
a Bar Council or Law Society representative Group.

The Group was constituted specifically to address the equality and diversity issues emerging from Lord
Carter’s work on the ground that these vital issues had not been addressed by his interim report published
in February of this year. The Group produced a formal response to that interim report which can be
downloaded from http://www.barcouncil.org.uk/documents/CDG—CarterResponse—Jul06.pdf. A
meeting to discuss our response to the Carter Report and its implications was held at the House of Commons
on 18 July 2006 and it attracted a significant number of concerned practitioners, the majority from Black
and minority ethnic backgrounds, and members of the profession’s representative groups and specialist
associations. You may be interested to know that we a planning to hold a further larger, public forum on
this issue early next month.

Executive Summary

The Carter Diversity Group is concerned that the price to be paid in implementing Lord Carter’s
reforms will be:

— A denial of access to justice for BME communities;

— The culling of much-needed small BME firms;

— Damage to the long-term diversity of the legal professions, and judiciary;

— Serious and significant risks to community cohesion and good race relations.

1. The Carter Diversity Group (CDG) is made up of a broad cross section of black minority ethnic (BME)
barristers and solicitors, including representatives from the Black Solicitors Network (“BSN”), the Society
of Asian Lawyers (“SAL”), the Carter Group of BME barristers and solicitors, the South Eastern Circuit
Minorities Committee (“SECMC”) and members of the Bar Council’s Race and Religion Committee. CDG
is not a Bar Council or Law Society representative Group.

2. The need for reform and the objectives of the Carter Report are widely acknowledged. It is our view
however that whatever the potential benefits may prove to be, the price of Lord Carter’s reforms will be lack
of genuine and inclusive access to justice for BME communities; the culling of much-needed small BME
firms from the landscape of legal services providers; irreparable damage to the long-term diversity of both
branches of the legal professions and judiciary; and ultimately, serious and significant risks to community
cohesion and good race relations in the UK.

3. Much of the detail of Lord Carter’s proposals, such as the design of the contract boundary areas and
the tendering process has yet to be developed, and further consultations on this detail are expected to be
issued shortly by the Legal Services Commission. This submission however deals solely with the access to
justice and diversity issues arising from the Carter Report, and not, for instance, with types or levels of
remuneration.

109 Youth Resettlement: a framework for action, Youth Justice Board 2006.
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Denial of Access to Justice for BME Communities

4. Chapter 5 of the Carter Report contains the more detailed information assessing the impacts of his
proposals for legal services providers. In paragraph 90 of that Chapter, Lord Carter discusses securing a
diverse sector. He acknowledges that a diverse supplier base is essential for clients of diverse backgrounds
to have confidence in their legal services.

5. There is a clear link between client ethnicity and the ethnicity of their representative of choice. This is
acknowledged by Carter’s Report in Chapter 5 at paragraph 78. Available data shows that clients from
BME communities tend to choose BME firms for reasons of their geographic location, linguistic, cultural
and religious aYnities.110

6. It is important to note that in making that choice, BME clients are identifying with the BME firm as
represented by its cultural makeup and identity and it is a choice that cannot necessarily oVered by an
individual BME solicitor practising in a non-BME firm. This link of cultural aYnity underpins confidence
in the criminal justice system for many from the BME communities.

7. Lord Carter’s analysis leads him to conclude that his reforms should not have a negative impact on
black and minority ethnic firms and solicitors on a national basis although “there may be some disparity of
impact at a regional level”. He justifies any disparate impact by the need to control legal aid spending and
to promote eYciency of service in the pubic interest. He considers that his recommendations constitute a
proportionate means of securing a legitimate aim.

8. The Carter Diversity Group believes this analysis and conclusion is fundamentally flawed and will not
ensure confidence in the criminal justice system amongst members of the BME communities for the
following reasons:

8.1 Confidence in the criminal justice system among BME communities is already low.111 This
compounds a widely acknowledged underlying sense of isolation and lack of social inclusion and
economic disadvantage among some groups within the BME communities.

8.2 About 46% of all criminal legal aid firms are run by BME lawyers. They tend to be small firms
practising in crime, family and public law and they survive because they support and are supported
by their communities.

8.3 BME firms are essential for communities to have access to justice and there are compelling social
and moral reasons for their continuing existence.

8.4 Carter takes, in our opinion, an unhealthy view that there is perhaps an “overrepresentation” of
BME lawyers, when considered in relation to the BME population (see table 5.15 in the Carter
Report). Significantly, it is in the very centres where there are large BME communities, such as
Birmingham, Bradford, and Leicester, that BME firms are overrepresented in the small firm
category. For instance in London, 52% of small firms are BME owned compared to 33% for their
white counterparts

8.5 Culling BME firms will lead to local and regional diVerences in supply that may adversely aVect
access for BME communities.

8.6 Carter appears to believe that the value and significance of the presence of BME firms, as such, is
the same or equal to having a number of BME practitioners, dispersed nationally.

8.7 In our view, dispersing BME solicitors to larger “diversified” firms will not provide BME clients
with an equivalent choice to that which they currently have with small specialised firms.

8.8 There is a considerable diVerence between requiring organisation-level, internal, HR-led, equal
opportunities policies and having supplier diversity strategies for the sector. There is also a
considerable diVerence between the organisational and cultural capacity of a firm to work
eVectively with the diversity of the community it serves and “diversity” in terms of the composition
of a firm’s staV. The phrase “state of diversity within firms” belies Carter’s lack of awareness and
sensitivity to these issues.

8.9 Lord Carter seems prepared to sacrifice of BME firms at the regional level perhaps because, in his
view, there is an “oversupply” of BME lawyers at this level. Those individual BME individual
lawyers that remain in the legal services marketplace will be following his reforms will, on his
analysis remain in the sector at numbers roughly proportionate to their overall numbers in the
national population. The national analysis approaches the problem in the wrong way as BME
communities are congregated regionally (particularly in the large metropolitan centres) and are
not evenly dispersed across the country.

8.10 Lord Carter’s preference for a “national” rather than a regional analysis of the impact figures, and
for an “individual solicitor” level analysis, rather than a firms-level analysis is easy to understand.
From the table at 5.17, taking London as an example, whereas 12% of white firms are at risk 22%

110 Managing Diversity Associates: Researching on Ethnic Diversity Among Suppliers of Legal Aid Services. (2006),
commissioned by the Legal Services Commission.

111 R Hood, S Shute, and S Seemungal: Ethnic Minorities in the Criminal Courts: Perceptions of Fairness and Equality of
Treatment (2003); Anna Clancy, Mike Hough, Rebecca Aust and Chris Kershaw Crime, Policing and Justice: the Experience
of Ethnic Minorities: Findings from the 2002 British Crime Survey. HORS 223 Home OYce: London.
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of BME firms in London could cease to trade before the best value price completive tendering stage
of Carter’s reforms. In other areas, such as the South West, on Lord Carter’s figures, 100% of BME
firms are threatened. By contrast, on an “individual solicitor” analysis, the negative impact on
BME solicitors is less severe (the figure drops to 18% in London for instance—see table 5.18).
Furthermore, we fundamentally disagree with Lord Carter that this level of attrition of BME firms
is merely “some disparity of impact at regional level” (ie 22% of BME firms as against 12% of white
firms at risk) and we are unconvinced that this level of impact is justified or proportionate.

8.11 It’s fair to say that his predicted level of impact may represent a cautious, conservative estimate.
An independent economic analysis of the impact of the Carter proposals warns that more than 800
legal aid firms could be forced out of business ı double the number predicted by Lord Carter.112

8.12 There is a direct connection and strong interdependence between small and BME firms and
diversity at the Bar. The steady progress achieved in the last 10–15 years in increasing the diversity
of the Bar will be threatened. As a result, the growing pool of talented BME lawyers from which
judicial and other appointments are made, will begin to evaporate. There is no mention of these
consequences in that part of Chapter 5 that assesses the impact of the proposals on the Bar.

Carter’s Recommendations

9. Lord Carter’s Final Report recommends that the period of managed transition in the run up to best
value tendering in 2009–10 “should be used to sustain and promote a diverse and sustainable supplier base.
This should enable clients to be confident in the quality of the service they receive and still oVer a choice of
legal representative”. He puts forward only two recommendations for ensuring a diverse supplier base:

— Recommendation 5.4: “The introduction of the following measures:

— Monitoring of ethnic data throughout all stages of the transition to the market structure in 2010
and beyond;

— Regular monitoring of quality checks to ensure that they have no unintended discriminatory
eVects; and

— A requirement that all suppliers have in place an equal opportunity policy, including specific
measurable characteristics, which is regularly reviewed and which is followed; the policy should
include the promotion of diversity in the workforce and the capacity of the firm to work eVectively
with the diversity of the community in its area;) and

— Recommendation 5.5” “The Legal Services Commission together with partners, including DCA,
should create a wider diversity advisory group to report to the Lord Chancellor and LSC
Commissioners on the state of diversity within the suppliers of legal aid services and make
recommendations for improvements where necessary. The Legal Services Commission, Law
Society and the Commission for Racial Equality should jointly review the number of black and
minority ethnic practitioners within firms providing legal aid services.” (emphasis added)

10. Whilst we agree that a key objective must be to ensure a diverse supplier base, the Carter Diversity
Group believes that taken together these two recommendations are inadequate and nave in terms of
preventing the damage to access to justice for BME communities and the haemorrhaging of BME firms

11. The CDG believes these recommendations are ineVective for the following reasons:

— The DCA and LSC are already obliged to monitor the ethnic impact of their activities by virtue
of the Race Relations Act. Further monitoring in of itself, will not secure a diverse supplier base;

— The existing Solicitors’ Anti-Discrimination Rule and Equality Code for the Bar already require
firms and chambers to have in place formal equal opportunities policies aimed at improving
workforce diversity (which this recommendation focuses on). It is important to note here that
workforce diversity by itself, is not the same as supplier diversity;

— The Bar Council and Law Society already monitor (quite extensively in some aspects) the
composition of their professions; it is therefore diYcult to understand what the recommendation
for monitoring here is intended to achieve;

— An advisory committee in this context is inappropriate and inadequate because the imperative is
to ensure the continuing presence of BME firms delivering legal services to those who need them;
it is diYcult to see how a forum that is advisory can practically ensure this.

Conclusion

12. There is a strong link between a commitment to diversity, social inclusion and access to justice. The
potential political and social consequences of exclusion are unacceptably high, especially at a time when the
confidence of BME communities in the criminal justice system is being stretched to its limits and when
diversity and community cohesion are apparently high on this Government’s agenda

112 P Grindley LECG Report, Commissioned by the Law Society (July 2006) p 9, paragraph 3.4.
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13. We are concerned at the lack of an evidence-base (and in particular a full and thorough Race Equality
Impact Assessment) for these proposals—especially as Carter’s Report makes clear that none of its
recommendations are to be tested through piloting in advance of their implementation.

14. We are disappointed by the compliance-oriented approach to diversity adopted by the Carter Report
which is dismissive of the likely impact for BME communities and BME firms and practitioners; and is
dismissive of the public value that BME firms represent. In our view, this compliance-oriented approach
reveals Carter’s failure to appreciate the significance of the purposive strands of the public sector race
equality duty which require all of his proposals not just to be non-discriminatory, but to positively promote
equal opportunities and good race relations among ethnic groups. It is our view that Carter’s proposals may
be unlawful in the light of the public sector duties contained in the Race Relations Act, as amended.

Annex A

RECOMMENDATIONS OF CARTER DIVERSITY GROUP

1. That a detailed independent race equality impact assessment is undertaken before the
implementation of any of Lord Carter’s recommendations. The timing of any impact assessment is
critical, as any post-implementation assessment runs the risk of being carried out after the legal
services landscape has been altered dramatically and irreversibly;

2. That the evidence that it is indeed the firms that are to be hardest hit are in fact those responsible
for the budgetary overspends in the criminal justice system, as opposed to the LSC and DCA;

3. That there is an independent audit and verification of Lord Carter’s data;

4. That assurances are given that all alternative methods to the market-based approach for
achieving eYciencies, which may have a less disproportionate impact on BME practitioners, have been
fully considered and rejected;

5. That specific provision be made for the continued existence of supplier diversity as represented
by BME firms regionally as opposed to the dispersal of individual BME solicitors nationally;

6. That any future changes ensure a level playing field that enables BME firms to be in a position
to be awarded contracts;

7. That a mechanism is established to ensure access to the market place for new entrants, including
BME entrants;

To ensure that BME practitioners are in a position to be awarded contracts.

October 2006

Evidence submitted by Pierce Glynn Solicitors (LAR 169)

Thank you for agreeing to speak to me on Monday. I am writing, as agreed, to ask whether the committee
would come to our firm, in order that they can see and understand the nature of our work, and meet the
solicitors providing it. I am asking this, as it appears to us that the work we do will not survive the Carter
inspired reforms, and therefore part of the decision making process should be to see what type of work would
no longer be viable, before it is abolished.

I am a partner in a firm which specialises in housing, community care and social security work, together
with public law primarily in those fields. The firm has been established for nine years. The firm was set up
by the founding partners to deal with clients with more complex social welfare problems, as their experience
was that those who were most disadvantaged in society tended to have a matrix of problems across these
areas of law, which needed to be tackled in a holistic way. Over those nine years, the firm has—with, hitherto,
the encouragement of the DCA and the LSC—brought together a group of leading practitioners in these
fields, to form a team of experts able to deal with the most diYcult cases.

Preponderantly, we undertake diYcult cases for diYcult clients. It is in the nature of this work that our
average costs per case are greatly in excess of the national or local average costs per case in these areas of
law. This is best demonstrated by example. A typical average rent arrears possession case will involve an
interview with a client in the oYce, investigation of their financial circumstances, resolution of outstanding
housing benefit issues, and a negotiated settlement with the landlord. A more typical rent arrears possession
case for our firm is that of Mr C, who is a discharged mental patient living in the community, who refuses
to engage with any services, and who is refusing to pay his rent, albeit that he is not so unwell as to require
detention under the Mental Health Act: his housing association landlord propose to evict him; the social
worker has given up trying to assist him, and his conduct is beginning to cause a nuisance to his neighbours.
For Mr C to retain his home requires the solicitor to make home visits, to gather evidence about his means
which he refuses to divulge, over time to seek to win his confidence, to negotiate with family members, to
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take legal action to compel the social services department to assume management of his finances, as well as
conducting a defence of possession proceedings in court. The work can be challenging: a possession case in
which I have recently been instructed, required me to visit the severely disabled, mentally-ill client, in her
house, the inside of which was covered in dogs’ excrement. Seeing the client in these circumstances was
diYcult, made more so by the presence in the house of her violent son.

The reason that our average costs per case are high is because the type of cases we do require more work.
There is a strong correlation between the degree of a client’s disadvantage—the extent to which they are
unable to help themselves—and the complexity and intractability of their problems. It concerns us that this
fundamental phenomenon is not recognised by Lord Carter, the DCA and the LSC. Lord Falconer’s
message is that fixed fees and competitive tendering will bring down the cost of cases by generating greater
eYciencies. There no evidence of the existence of systemic ineYciencies in social welfare law, but further,
this perspective exhibits a complete misunderstanding of the nature of our work.

It is diYcult in Social Welfare Law, unlike in Criminal Law, to create minimum standards of action in a
case. The same client, with the same problem, seeing a worker at a CAB and a specialist solicitor, will receive
a diVerent service. Expert solicitors will be pro-active in their work, which may in turn lead to more work
being done on a case, and a better result obtained. This may ultimately save money, as the client then doesn’t
have many repeat visits for repeat problems, although this result is accomplished with fewer “acts of
assistance”. In Mr C’s case above, the extra work produces a viable and stable means of sustaining his life
in the community, without which he might end up on the streets, then placed in temporary accommodation,
possibly resorting to oVending, or more probably re-admitted to hospital—all of which involve the state in
heavy revenue expenditure. Not all clients require such expert advice, and at best the referral mechanisms
working between agencies allow clients to be referred on to the level of solicitor / advice worker that they
require. Unlike Criminal Law firms, specialist Social Welfare firms such as ours do not do the
straightforward case. It is not a good use of our expertise.

Although I would anticipate the LSC do know and understand the nature of our work they have made
clear to us that we should change the way we work in order that we can survive the proposed reforms. On
two separate occasions, our LSC contract manager has advised us to consider appointing unqualified staV
to undertake basic casework so as to drive down our average costs. We are unconvinced about the usefulness
of unqualified staV to provide advice without intensive supervision. Too often, we have picked up the pieces
of cases after such advice by other suppliers. The number of cheaper cases required to bring down our
average costs to a level at which we could begin to bid competitively in a “market” for legal services, would
be vast. It is therefore not economically feasible for us to go down this route. What we are good at is
providing good quality advice and representation to the most disadvantaged groups in our society. If this
is no longer what the government chooses to pay for, then we will close down.

Nowhere in the documents circulated by Carter or the DCA have I seen any commitment to the high
quality work we do for some of the most vulnerable people in society. Instead, the emphasis is all on the
number of acts of assistance undertaken, and reducing average costs. The peer review system is praised, but
it is to be handed over to the Law Society, such that the LSC will cease to have to consider quality of work
in deciding what services to pay for. The enhancements by which specialists can be compensated, are now
routinely being disallowed; the right of challenge to such decisions at a review hearing has been removed;
and the published CLAC contract emphasises only the need for numerous small acts of assistance.

It is little wonder that the solicitors employed here are considering their positions. All of our employed
solicitors could have entered top City firms, had they not been socially-motivated to accept the much lower
pay, and poorer working conditions we are able to oVer. It is of enormous concern to me that the devaluation
of their contribution, the discounting of the diYcult and stressful work they do, will lead to their seeking
employment elsewhere—outside the social welfare field. If this happens I doubt that such expertise could be
re-created.

I have tried to keep this email fairly brief, but I do hope that I can persuade you and the committee to
come to speak to us, and to see for themselves what the government is funding through this firm, and what
it—and more importantly our vulnerable clients—stand to lose if the proposed reforms go ahead.

October 2006

Further evidence submitted by Pierce Glynn Solicitors (LAR 169a)

1. This is submission is from Pierce Glynn Solicitors, a firm practicing from oYces in Borough, London
SE1. It describes the impact which we forecast the proposed reform of Legal Aid will have on our firm and
our clients if the programme currently put forward by the Legal Services Commission is carried into eVect.
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Description of the Firm

2. The firm is a provider of legally-aided services in social welfare law.
The firm has contracts with the LSC in Housing, Welfare Benefits, Community Care and Public Law. The
firm is classed as a Category 1 supplier. In terms of LSC expenditure, the firm is the largest civil supplier in
the London Borough of Southwark, and the principal provider of advice, assistance and representation in
social welfare law. The firm functions as a “second tier” organisation, taking almost all cases by referral
from other organisations.

3. The firm comprises eight fee-earners and five support staV. Of the eight fee-earners, there are seven
solicitors and one trainee solicitor. The fee-earners practice across the range of categories of social welfare
law that the firm undertakes, such that all fee-earners are able to deal with a range of problems for our
clients, thus achieving a “seamless” service across what are commonly inter-related problem areas.

4. The firm’s caseload is 95% legally-aided.

The Clients we Serve

5. The high proportion of the firm’s work that is legally-aided follows naturally from the fact that the
firm’s practice is in social welfare law. Its follows also that almost all are clients are on low or very low
incomes. The firm has deliberately set out to be able to deal with clients who have multiple overlapping
problems across the areas of law which the firm practices.

6. A high proportion of the cases undertaken (over 80%) are referred to the firm by other organisations,
including advice and other local voluntary sector agencies, law centres, other solicitors, health service
practitioners, social workers, local authority and central government departments, national voluntary
organisations, advocacy services, and welfare groups working with ethnic and other minorities.

7. This combination of the matrix of legal services and expertise oVered with the development of extensive
referral networks has lead to the firm having significant categories of clients who are among the most
disadvantaged in society as a whole. The firm has substantial numbers of clients in the following groups

— Physically-disabled people

— Mental patients and others with mental health problems

— Asylum seekers

— Other persons from abroad suVering destitution and the deprivation of accommodation and
care services

— People with learning diYculties

— The elderly

8. The work of the firm is best illustrated by examples:

— Mr S is a man with learning disability and anger management problems, who is facing possession
proceedings by the housing association landlord in respect of his supported accommodation, and
the withdrawal of community care services and disability benefits because of a recent (and
disputed) change in his diagnosis

— Ms B is wheelchair-bound and living in unsuitable accommodation. An oVer of re-housing has
been withdrawn by a housing association on grounds of her disability, despite the availability of
adaptations to enable her to use the oVered accommodation safely

— Ms J is elderly and suVers from dementia. She faces eviction for rent arrears because her family
members are subjecting her to financial abuse and the local authority refuses to intervene to take
on management of her finances.

9. The firm’s expertise in these areas means that it has a high and wide reputation.

The Proposals

10. The LSC’s proposals for the reform of legal aid in the area of social welfare law are contained the
paper jointly published by the DCA and the LSC entitled “Legal Aid: a sustainable future”. The material
reforms for social welfare law are as follows:

1. The replacement of the current Tailored Fixed Fee Scheme for Legal Help with a standard fixed
fee scheme, to be introduced from April 2007

2. The withdrawal of contracts from existing suppliers and the replacement of the service by
Community Legal Advice Centres in urban areas and Community Legal Advice Networks in rural
areas with a target date for implementation of 2009.
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How the Proposals Will Affect Our Firm

1. The replacement of Tailored Fixed Fees by Standard Fixed Fees

11. The tailored fixed fee scheme was designed to pay suppliers according to the amount of work done
on cases. The level of fees in the diVerent categories of law is based on each firm’s historic average costs per
case in a previous 12 month period. For example, a fixed fee is paid for a housing case whether the actual
costs incurred in the case are more or less than the fixed fee.

12. The present scheme thus creates two incentives for suppliers:

(a) to select cases that involve less work, because that will maximise profit per case

(b) to open a new case whenever a “fresh matter” can be identified under the rules of the scheme, since
a new case will generate another fixed fee, whereas previously a number of matters for a client
might have been dealt with as a single case.

13. These incentives have had the eVects that were predicted for them. The number of “matter starts” has
increased, for our firm as for other suppliers, and overall matter starts have increased despite the withdrawal
of many suppliers from the market. In our firm, this has happened despite a deliberate policy of maintaining
the current case mix, and of not selecting cases that are likely to involve less work. These eVects have served
the purposes of the LSC, which has been determined to reduce average costs per case. However, although
the LSC is able to show more “acts of assistance” resulting from this scheme for the same expenditure, our
view is that this is likely to be a statistical eVect only, and not reflective of any significant change either in
the actual cost of providing a particular legal service to a particular client, or in the actual number of
clients assisted.

14. The TFF scheme is to be replaced by a standard fixed fee scheme. Under this, a fixed fee will be paid
for Legal Help cases. Under the scheme preferred by the LSC, the only diVerentiation will be by category
of law. For example, all welfare benefits cases will be paid at a standard fee of £143.00. This standard fixed
fee takes no account of

— The actual work which is reasonably required in any particular case

— The level of work undertaken by any particular supplier

— The diVerence in the cost of supply in diVerent areas of the country

15. So far as the diVerential between the fixed fee and the actual work required on a case is concerned,
the LSC’s response is that there will be a “swings and roundabouts” eVect. The higher cost cases will be
balanced out by the lower cost cases. However, for all suppliers, there will be an incentive, as under the TFF
scheme, for suppliers to “cherry pick”—to select those cases that are likely to cost less, and to avoid taking
on those cases that are likely to cost more. The LSC in its public statements simply denies that there will be
such an eVect, despite the evidence of the TFF scheme that this is just what will occur. The LSC points to
safeguards in the form of its intention to monitor supplier’s “case mix” to prevent cherry picking, but these
safeguards have been applied under the TFF scheme, and have not prevented suppliers exploiting the
scheme by increasing the numbers of case starts to increase the number of fixed fees paid. It is surely naive
on the part of the LSC to think that in introducing a scheme which has built-in incentives to increase the
number of cases started for the same amount of legal services provided, the altruism of lawyers can be relied
on to resist such economic pressure, in circumstances where payment rates have steadily declined in real
terms.

16. In taking no account of the level of work undertaken by particular suppliers, the eVect of the reform
is to force all suppliers to be generalist and not specialist. Our firm is a case in point. We are specialist
suppliers with a high level of expertise undertaking complex cases. These cases take more time. At the Legal
Help level, the time spent by our highly skilled and highly qualified lawyers on these complex cases is charged
at the same rate as work undertaken in other suppliers by unqualified caseworkers. It is not economically-
viable for such skilled practitioners to undertake this work, but in our firm, we do it because of a
commitment to our clients, and because the higher rates of pay we receive for court work subsidises the Legal
Help work. Our fixed fees under the TFF scheme reflect the higher level of work we do. For example, our
net tailored fixed fee for welfare benefits work is £397.78, compared with the proposed national standard
fixed fee of £143.00. Disbursements are included in the TFF but not in the SFF; allowing for this element,
the average net TFF we have received in the past 12 months for costs alone is £370.98.

17. With the introduction of standard fixed fees, we will no longer be able to aVord to provide a specialist
service. To continue to provide the current service would involve a cut in income of 31.48% under the
proposed SFF. In order to be able to continue, what are we supposed to do? The following options emerge:

— to expand and take on a large number of cheaper unqualified staV to do shorter cheaper “low level”
cases, to balance out the complex, longer, “high level” cases we do at the moment—we do not have
the space to accommodate such numbers of staV, nor would our existing staV agree to devote the
amount of time required to supervision. Besides, we do not believe such volumes of shorter cheaper
“low level” cases exist

— to re-deploy our staV on shorter cheaper “low level” cases—this is simply not cost eVective—the
SFF income would not be suYcient to meet the overhead costs of staV pay.
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— To merge with another supplier or suppliers undertaking larger volumes of shorter cheaper ‘low
level’ cases, so as to balance out our longer more complex work—this hardly seems a viable
proposal—what incentive would there be to such other suppliers to merge with a firm such as ours,
when the work we do costs more and is paid less?

18. In our view, the SFF scheme will see the end of the provision of high quality expert advice and
representation in Legal Help cases which involve more than a minimal level of work. It will also see the end
of “second tier” specialist providers, dictating rather that all suppliers be generalists.

19. The SFF scheme must also be considered in the context of the overall thrust of the Carter reforms,
which is directed at the early resolution of disputes, by clients seeking assistance at an early stage, with a
view to avoiding unnecessary litigation. The SFF scheme will work directly against this objective, since it
will create an incentive to suppliers to avoid taking on cases that require lengthy eVorts at dispute resolution
under Legal Help, and to select those cases where litigation has already been started (usually by a non-
Legally aided opponent) or those where litigation is the only reasonable course, since in those cases the
amount of work undertaken under Legal Help will be minimised, and the profit on the fixed fee maximised.
The SFF scheme is therefore likely to have the perverse eVect of reducing early resolution of disputes and
increasing the amount of litigation.

20. The SFF scheme will also deny access to solicitors to some of the most needy, and challenging clients.
If firms like ours cannot continue to act for challenging and disabled clients, who will? It is of enormous
concern that no assessment of the eVect of the scheme on the most vulnerable and socially excluded clients
has been undertaken.

2. The Replacement of Existing Suppliers with CLACs and CLANs

21. Our firm is located in an inner London borough with high levels of deprivation, and according the
LSC’s paper “Legal Services Commission’s Strategy for the Community Legal Service 2006–11” the
intention of the LSC would be to set up a Community Legal Advice Centre to provide services in social
welfare law.

22. The CLAC will be a single centre providing an advice and representation service across 5 areas of
social welfare law—including the areas of law undertaken by our firm—housing, welfare benefits,
community care, and also including debt and employment. For a fixed sum of money, the CLAC will
contract to undertake a prescribed number of “case starts”. Under the contract tender documents published
for the first 2 CLACs in Leicester and Gateshead, a ratio of “generalist” level help to ‘specialist’ level help
is prescribed—in the case of Leicester, 12,000 case starts were required of which 9,000 were to be at a
general level.

23. As a Category 1 firm specialising in the mainstream social welfare law areas, and being the largest
civil supplier in Southwark in terms of LSC spend, it might be thought that our firm would be a likely
candidate to apply to form a CLAC in Southwark. However, there is not prospect of this, for the
following reasons:

— to become a CLAC we would have to transform ourselves from a relatively small group of highly
trained and qualified legal practitioners undertaking specialist work into a much larger
organisation, involving considerable commercial risk, where the lawyers in the firm would
eVectively have to give up the complex litigation and casework (for which they are qualified), and
devote their time to the management of a large business probably with extensive sub-contracting
arrangements, and the supervision of large number of caseworkers (for which they are not).

— not only are the members of the firm not qualified to do this, it is simply not what they want to
do. It is not what they became lawyers for. They will look for employment as lawyers elsewhere
rather than do this.

24. The LSC wishes to reduce it management and administrative role in providing Legal Aid, but it is
management and administration that nonetheless needs to be done. The LSC expects existing suppliers to
take this on. But this is surely an unreasonable expectation. It is surely not a reasonable use of lawyers to
expect them to undertake this work, nor are they competent to do so. The LSC paper and the Carter report
contains sections about “supporting suppliers through this process”, but these are quite unreal—they do not
come close to understanding the degree of dislocation involved.

How the Proposals Will Affect Our Clients

1. The replacement of Tailored Fixed Fees by Standard Fixed Fees

25. The eVects of the introduction of these proposals follow on from the eVects on the service which we
and other suppliers will be able to provide. We forecast an overall “dumbing down” of legal services
provided under the Legal Help scheme. Perversely, the depression of the Legal Help scheme is likely to lead
to clients becoming involved in unnecessary litigation.

26. Clients with complex cases are likely to be unable to find lawyers to take them on, since the more work
a case will involve, the less profitable it will be.
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27. Clients with particular characteristics which lead to their cases absorbing more time will be adversely
aVected for the same reason.

— physically-disabled clients frequently need to be visited at home

— mentally-ill or disabled clients frequently need to be visited in hospital or at home, and the process
of obtaining instructions and communicating advice typically requires considerable time and
consultation with family and professionals involved

— people from abroad usually do not have English as a first language, and the use of interpreters and
translators lengthens the time spent and cost incurred in cases

— asylum seekers, as well as having language problems, are frequently withdrawn and traumatised,
and interviews absorb more time in consequence

28. The tendency of the reforms to destroy specialist suppliers and require all suppliers to be generalists,
identified above, will mean that those clients with complex and diYcult cases are unlikely to find the
standard of service and expertise that their cases require.

29. Clients who do find a lawyer to deal with their case are likely to find that—far from providing the
“holistic service” which the reforms are directed at achieving—the lawyer will be under pressure to do the
minimum amount of work to bring the case to a conclusion, whether the presenting problem is resolved
successfully or not, and ignoring any inconvenient associated problems that may arise in the course of
the case.

30. Clients with problems that are in their early stages are likely to find that they cannot get a lawyer to
deal with the case until the case is or can be litigated. For example,

— a client with a complex housing benefit problem involving, say, an appeal, is unlikely to be able to
find a lawyer until the rent arrears created in consequence prompt the landlord to start possession
proceedings.

— a client in receipt of complaints about the nuisance behaviour of her children and served with
notice of possession is unlikely to find a lawyer to assist in managing the problem until the landlord
issues ASB or possession proceedings in the court.

— A homeless applicant will be refused legal assistance with seeking a review and will only get it when
turned down on review and an appeal to the court is the only option.

Failure to ensure the availability of early intervention has serious consequences for clients—homelessness,
hospitalisation,
children going into care—each of which prove very expensive for the state.

2. The replacement of existing suppliers with CLACs and CLANs

31. For our clients, the consequences of the introduction of a CLAC will be, quite simply, the loss a legal
service. A CLAC would mean that our firm would close down, and the resource we provide to the
community would be lost.

32. We anticipate that several other suppliers heavily dependant on legal aid would also simply disappear,
and those suppliers for whom legal aid forms a small portion of their income will simply stop doing legal
aid and concentrate on other sources of income.

33. Whether these forecasts are correct or not, there will be a massive and unnecessary upheaval and
dislocation of the supply base in Southwark. Unnecessary because the borough already possesses a
comprehensive and sophisticated network of suppliers, that have developed to meet local needs, and from
our client’s point of view, a CLAC, even when up and running would deliver no significant improvement in
the legal services currently being delivered.

October 2006

Evidence submitted by Citizens Advice Bureau (LAR 170)

1. Introduction

1.1 Citizens Advice is the national body for Citizens Advice Bureaux in England, Wales and Northern
Ireland. The CAB service is the largest independent network of free advice centres in Europe, with 496 main
bureaux in England, Wales and Northern Ireland. Bureaux provide advice from over 3,200 outlets,
including county and magistrates’ courts, prisons, GP surgeries and hospitals, probation services and
prisons. All CABx are registered charities. We aim to provide free, impartial, confidential and independent
advice to local communities.
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1.2 The CAB service has twin equal aims:

— To ensure that individuals do not suVer through a lack of information about their rights, and
equally.

— To exercise a responsible influence on the development of policies and practices, both at a local
and national level.

1.3 In 2005–06, Citizens Advice Bureaux in England and Wales dealt with 5.2 million enquiries, including
1.5 million on benefits, 1.4 million on debt, 400,000 on housing, 473,000 on housing and nearly 300,000
relating to legal issues.

1.4 In the current financial year, over 250 bureaux in England and Wales hold legal aid contracts
providing over 600,000 casework hours in debt, welfare benefits, housing, employment, immigration,
community care or mental health.

2. Background

2.1 The review was established to consider delivery options for the Government’s vision, set out in
A Fairer Deal for Legal Aid, in procuring publicly funded legal services. The expected outcome was to a
“plan” or “route map” for delivering a procurement system that achieves maximum value for money and
control over spending whilst ensuring quality and the fairness of the justice system. We believe that the
outcomes of the review which proposes a wholesale shift to a market based system of fixed prices have been
a missed opportunity to identify best practice, and more imaginative approaches to the delivery of publicly
funded legal services in the community.

2.2 Whilst we welcome some aspects of Lord Carter’s report, we consider that this is a missed opportunity
for a more systemic review of publicly funded legal services, with respect to promoting the sustainability,
quality and accessibility of legal services for the most vulnerable groups. Firstly, the review has a clear
emphasis on the costs and delivery of the Criminal Defence Service. Whilst recognising the disproportionate
costs of criminal defence, it is important to appreciate that public funding for both the criminal and civil
justice systems needs to work as a whole, and be supported by eVective advice and prevention strategies. A
whole systems approach is needed to avoid driving a wedge in legal aid between criminal and non-criminal
matters. Indeed little, if any reference is made to the complementary sources of public funding for civil legal
advice and support, and to how these could strategically rationalised and developed to produce best value.

2.3 More crucially though, the important principle of “equality of arms” (article 6, Human Rights Act)
has not been considered with respect to procurement of legal services from the public purse. Other parties,
such as local authorities legal and enforcement arms, will not experience the same constraints on their
casework imposed on legal representatives funded by fixed fees. Indeed, if the overarching purpose of the
Carter reforms is to establish reasonable ceilings over rising legal costs and services procured by the state,
it needs to be remembered that government department, agencies, NHS trusts and local authorities all
employ legal professionals at commercial rates in defending legal actions commenced against the state or
pursuing citizens over their legal responsibilities. Yet it is only those service providers working with weaker
parties—debtors, socially excluded clients, domestic violence victims, the homeless, and those at threat of
criminal sanctions—who are subjected to this new procurement regime.

2.4 Finally, we consider that there has been a significant misunderstanding of clients’ experiences and
delivery issues in specific sectors. Assumptions have been made throughout about the cost drivers in certain
types of legal work, but no evidence or research has been presented to back these assumptions. We therefore
welcome that the Constitutional AVairs Select Committee is considering these issues.

2.5 We now consider the committee inquiry’s terms of reference.

3 Impact on the Justice System

3.1 Ensuring that there is a commitment to eYciency within all elements of the justice system is essential.
There are many factors that impact on the cost of delivering legal aid and the LSC and the DCA must
acknowledge that a number of these are not within the control of providers but are managed by other
participants in the judicial system. While judges clearly have a part to play in this process through
management of trials there are others. For example the way in which prisoners are taken to court and the
delays that can occur as a result of prosecution witnesses not being available need to be tackled.

3.2 It is also important that all participants in the justice process have incentives to work eYciently. The
LSC proposals, inspired by Lord Carter, place demands on providers which will mean that they will have
to look to keep costs to a minimum—but the same cannot always be said of advocates representing local
authorities, government departments and others who will not be working within the confines of a fixed fee.
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4 Proportionality in Effect on Providers

4.1 We have major concerns about the impact on not for profit providers. Traditionally, civil legal aid
has been understood as a public service. A key aspect of legal aid reform over the past decade has been the
introduction of contracting with non-solicitor advice providers in the Not for Profit Sector. Public service
delivery from the voluntary or “third” sector is now very much an established part of the government’s
agenda for the delivery of services, especially for “hard to reach” groups. This approach to service delivery
attracts widespread support across the political spectrum due to the expertise, innovative techniques, and
community ties oVered by the voluntary sector, which are not always available readily available to public
bodies or private business contractors. However, it is also well recognised that the voluntary sector operates
in a climate of endemic insecurity. Voluntary sector organisations face challenges in managing risk and
delivering the value of their expertise in a public policy context. In studies undertaken by ACEVO, it was
found that:

— 92% of respondents from the VCS had public service contracts of one year or less, although two
to five years is considered to be the minimum time needed to have an impact;

— 86% said problems with the current funding regimes were adversely aVecting the services they oVer
to users; and

— 81% said funding regimes hindered their organisations’ ability to plan for the future.

4.2 Challenges posed by additional costs and risks incurred by the voluntary sector are increasingly
recognised as having potential long-term implications. Before the last general election, Alan Milburn, then
Cabinet OYce Minister, identified the key problem of a “vicious cycle that limits the voluntary sector’s
ability to deliver as the sector ends up chasing dozens of short-term funding streams, rather than investing
in staV development and service improvement”, thus in turn government agencies become “nervous about
contracts with organisations that lack capacity. They then want voluntary organisations and charities to
account for every penny, micromanaging the relationship and clawing back resources whenever they can.
In turn, this keeps capacity in the sector down, preventing it from moving up.” Picking up on ideas from
prominent voluntary sector leaders, Alan Milburn argued that there needed to be a step change in
procurement policy—contracts should be more long term which “could have the potential to lever into the
voluntary sector significant additional resources. A voluntary sector equivalent of the private finance
initiative—VFI alongside PFI—becomes possible when organisations can borrow from the markets against
the long-term contracts they receive . . . It is this model that should be taken forward in Labour’s manifesto
for a third term.”

4.3 The Treasury have also recognised the “added value” for the government of contracting with the
voluntary sector for the delivery of public services. This agenda became integral to Sir Peter Gershon’s
review of public sector eYciency, and cross-cutting work on the role of the voluntary sector was
commissioned. In turn, this led to the Treasury stating in that; “Funders should recognise that it is legitimate
for providers to include the relevant elements of overheads in their cost estimates before providing a given
service under service agreement or contract.”

4.4 It is therefore disappointing to note that Lord Carter does not include the NfP sector in his
recommendations. If NfPs and solicitors are to work to the same contracts and compete on a level playing
field then it seems essential that NfPs can access a fund similar to that for solicitors. Many NfPs will need
to restructure to ensure that they remain competitive and can deliver the service that the LSC wants to buy.
For example they may want to work with other providers across much larger geographical locations,
oVering more categories of law. Setting up these arrangements or separate entities that can run these services
will require time and resources. Although the NfP sector does have a range of funds that it can access the
reality is that there is not an equivalent charitable source that could fulfil this role.

4.5 Another significant development has been the central role of the “voluntary sector compact.”
Brokered by the Home OYce’s Active Communities Unit on behalf of all government departments, the
compact remains probably the most central and earliest initiative by the Labour government to change the
relationship between the state and the voluntary sector. In the compact, Government promises to respect
and support the independence of voluntary and community organisations. It eVectively gives the VCS rights
that include:

— The right to be consulted on new policies that may aVect demands on services.

— The right for the impact on the sector to be assessed when developing new policies (especially
Regulatory Impact Assessments).

— The right to fair access to funding, including adequate notice of new funding opportunities or
changes in funding.

— The right to campaign and comment on Government policy even though the VCS receive funding
from Government.

— The right to be properly funded for the work the VCS does for Government.
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4.6 It is therefore particularly worrying that the regulatory impact assessment to the DCA proposals set
out in “A Sustainable Future” states that “We have modelled the impact of NFP organisations moving to
the TFF Replacement Scheme if fees are set on a national basis and our preliminary analysis suggests that
if NfPs do not increase the numbers of matters undertaken, 92% will experience significant decreases in their
publicly funded income, and the total spend with the sector in the categories of work covered will reduce by
50% (£21 million).”

4.7 The compact’s funding Code of Practice clearly recognised the importance of public funders
budgeting for core management and administration costs, which could be identified through “multi-year
strategic funding”, and other that other funding methods such as project, partnership or development
funding, should have appropriate core cost contributions. The reality though is that the procurement of
publicly funded advice and legal services from the voluntary sector has followed a very diVerent model.
Many agencies report that they are eVectively subsidising their legal services contracts, and there has been
widespread concern about the unnecessary and sometimes wasteful micro-management.

5. Impact of Fixed Fees

5.1 For specialist legal advice, the LSC proposes to pay a fixed fee per case and is consulting on whether
to fix fees on a national or regional basis. It aims ultimately to pay fees fixed nationally, and use the money
saved, particularly in London where average fees are higher, to fund services in areas where there is less
provision. Serious concerns have been raised about these proposals.

5.2 Providers fear that the levels of fixed fees are inadequate and will drive them out of business. Lord
Carter has indicated the not for profit sector could lose up to 50% of its funding under LSC contracts, and
an on-line survey conducted by the Law Society indicated that 95% of the solicitors who responded thought
that the proposals would result in the work not being viable.

5.3 It is feared these proposals will impact most on the most vulnerable clients, such as those who have
mental health problems, language problems, or disabilities, which mean that advising them is more time
consuming, and those who have the most complex cases. The proposals do not allow enough flexibility for
complex cases. For a case to be categorised as “exceptional” and paid at an hourly rate, it has to take four
times as long as usual. This seems an unreasonably high test to meet. It may not be economic for solicitors
and advisers to take on cases which will involve extra work that they will not get paid for. Neither Lord
Carter nor the LSC has researched why some cases take longer than others, so the LSC does not have the
information it needs to structure the scheme in a fair way.

5.4 We now turn to the key questions posed by the committee in its inquiry.

6. Is There a Need to Modernise the Procurement of Legal Aid?

6.1 We consider that there is certainly scope for improvement and innovation in the procurement of legal
aid. The procurement scheme that has developed following the implementation of the Access to Justice Act
1999 has proven to be overly bureaucratic, and focussed on micro-managing inputs in stark contrast to more
modern procurement methods which focus on quality and outcomes. Research has demonstrated that
everyday legal problems are rarely experienced within the narrow silos of legal aid categories; rather they
involve numerous issues of basic social well-being, and commonly those with unmet legal needs experience
issues with the civil law as “problem clusters”.

6.2 This points to the clear need and priority for delivering advice and representation services in a holistic
model; that social welfare law advocacy, independent advice, and other statutory and voluntary sector
services should be delivered in a joined up process. There is much talk of the need for “one stop shops”,
“triage services”, “seamless service delivery” etc, and the LSC now wants to see service providers and
diVerent specialists operating as Community Legal Advice Centres or Networks—in fact this is precisely the
service model pioneered and practiced by Citizens Advice Bureaux.

6.3 However, we believe that the current system of legal aid contracting and the proposed fixed fee regime
cannot facilitate this approach to service delivery. Rules on scope and eligibility, combined with narrow
definitions about what can be claimed as legal work against contract hours, restrict the capacity of
caseworkers to respond appropriately to clients problems.

6.4 Whilst the voluntary sector is skilled at developing and balancing services supported from a wide
range of funders with diVerent requirements, ultimately a more holistic approach to service delivery,
requires a holistic approach to funding and procurement.

6.5 In our submission to the Carter Review, we argued the case for a significant simplification of the
contractual regime. Consider for example the size of the current contract document. Even for a contract of
550 hours (the equivalent to employing a half time adviser) the contract is 250 pages long. Within that
contract document there is far too great an emphasis on micro management of time rather than providing
a quality service. The guidance in itself is sometimes nonsensical, for example while an adviser cannot claim
for reading “a short letter, they can claim for reading a long letter”.
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6.6 Services providers can be penalised for minor administrative errors, for example when completing the
Legal Help form the adviser must indicate how much capital a client has. One example cited by bureaux is
that where agencies wrote the figure “0” rather than the word “nil” then all the time claimed for that file
could be cancelled out by the LSC, regardless of the quality of the advice or the outcome of the case. LSC
requirements mean that more time has to be devoted to form completion and setting up of files. The need
to time record to a high level of detail also means that more staV time is devoted to setting up systems and
checking and rechecking time recorded. Failure to meet target hours can trigger sanctions in the form of
cuts, claw-backs, or specific orders, with only 80% of the contract price actually guaranteed by the LSC.

6.7 Whilst it is true that a fixed fee regime dispenses with some of the problems of time-management and
recording, the weakness of these proposals is that they are based on an outdated system of “matter starts”.
Solicitors have long been used to creating “separate matters” dating back to the existence of the old “Green
Form” scheme. Advisers in the NfP sector have never worked in this way (although some have tried to pick
it up) and accordingly now find themselves at a disadvantage.

6.8 Ironically in November 1995 the LSC’s predecessor body, the Legal Aid Board, explained in its
response to the then Lord Chancellor’s consultation paper Legal Aid—Targeting Need that it was
“particularly interested in this sector, not only because they were actually providing the equivalent of green
form advice and assistance, but also because of the way they approach their clients in providing the legal
service. They deal with people and problems rather than narrowly defined pieces of ‘green formable’ work.”

6.9 In order to retain their LSC funding under the proposed new contract NfP organisations will have
pick up the “skill” of identifying separate matters and fast. In requiring this, the LSC is taking publicly
funded legal services back full circle to the production of narrowly defined pieces of work—and all in pursuit
of playing the numbers game.

7. Whether the Timetable for Implementation Suggested in Lord Carter’s Report is Realistic?

7.1 We do not believe that the LSC has the capacity to implement wide-ranging changes to legal aid, the
preferred supplier scheme and the CLS Strategy simultaneously. Moreover, a model contract for 2007 has
yet to be put out for consultation so it hard to see how the suggested “unified contract” can be in place in
place by next year. It is questionable also whether the LSC have peer review resources to keep to their own
timetable in relation to preferred supplier, or the timetable proposed by Lord Carter. We do not see how
the LSC can implement any such changes and at the same time reduce their administration costs by 30%,
as suggested by Lord Carter.

8. What Benefits Might be Generated for Defendants and Others by Adopting These Proposals?
also What Impacts/Disadvantages Might Result from Implementation?

8.1 We consider that the introduction of fixed fees in social welfare law, as proposed by the LSC, would
be seriously detrimental to the provision of advice and assistance in this area of law, given the variation in
case costs/lengths that exists within these areas.

8.2 The proposed scheme concentrates on quantity; however there is a risk that this may be at the expense
of quality. There is too great an emphasis on increasing the volume of people seen rather than safeguarding
and improving quality of service oVered to clients. More clients may receive some advice as a result of more
matter starts becoming available (assuming of course suppliers are willing to take them on and provide the
service). This will enable the Department for Constitutional AVairs to demonstrate that it has increased,
“the number of people who receive suitable assistance in priority areas of law” (PSA target 6). We are
concerned though that there is a real risk that some of this advice will turn out to be of little or no benefit
to clients because some suppliers will limit the range and depth of the service previously oVered in order to
remain profitable. Suppliers may also be tempted to cut corners by eg failing to take or return calls from
clients unless it is strictly necessary in order to progress the case.

8.3 There is a very real risk that the proposed scheme could potentially create conflicts of interest between
clients and suppliers. Clients are interested in getting the right service with the best outcome whilst the
supplier, although wanting the same as the client, will also be concerned to ensure that they don’t spend
more than the fixed fee on the client’s case. Proposed control measures to ensure that the scheme does not
have an adverse impact on services delivered to clients are insuYcient. The LSC proposes to review matter
start allocations and as against the supplier’s previous years to ensure that case mix remains approximately
the same. Whilst this may monitor supply levels in particular case types and it cannot safeguard against
attempts to cherry pick cheaper case types. Indeed, it is unclear how any of proposed monitoring will prevent
suppliers filtering out the most vulnerable clients, the very clients that the DCA has in mind in Strategic
Objective 3 (Public Service Agreement 2001–04) when it talks about, “the use of public funds” securing
“greater social justice” and reducing “social exclusion”.
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9. What Impact the Proposals Will Have on Different Communities (Such as Black, Minority
Ethnic and Rural Communities)?

9.1 Unfortunately it is hard to see how Lord Carter’s proposals will do anything other than reduce the
diversity and geographical coverage of the supplier base. A market based system that is focused on the
delivery of numbers of cases rather than services for clients will suit the larger providers. Both Lord Carter
and the LSC have made it clear that the future lies with fewer, larger suppliers. The reality is that it is the
smaller providers that tend to provide diversity within the supplier base. If these suppliers merge with larger
ones there is a good chance that the unique qualities of the niche provider could easily be lost.

9.2 Fixed fees are most suitable for large organisations with a large and mixed intake of cases and clients.
That description does not match many organisations, and especially NfP organisations, which have a high
proportion of clients of diverse backgrounds. The problem may be particularly acute in London; where the
introduction of a national fee would have a huge impact on the providers, as their current costs are generally
more expensive than providers outside London. The LSC states that it accepts that the costs of running a
legal aid firm in London are higher than in many parts of the country but does not think that this can justify
the much higher average prices in London. London has a greater concentration of social issues than in any
other region and this may have a big eVect in increasing the cost per case. According to the Mayor of London
report “London Divided” (2002) found that:

— The proportion of ethnic groups is higher than anywhere else in the country (which may have low
rates of educational attainment and may not have English as a first language).

— London has the highest proportion of children in households reliant on income based jobseekers
allowance.

— Most minority ethnic groups have unemployment rates well over twice as high as the white
population.

9.3 The Advice Service Alliance’s analysis of NfP cases in 2004–05 also revealed that the proportion of
clients who were classified as other than White British was 64% in debt, 73% in housing, 74% in benefits and
75% in employment. The overall eVects of fixed fees, in terms of case mix and quality, are likely to be the
same for NfPs as for solicitors’ firms. In London at least it seems that it will be largely non-white British
clients who will suVer as a result. A further problem concerns the recommendation by Lord Carter that the
allocation of social welfare law funding should be based on a formula using data from means tested benefits
eg income support as a proxy for legal aid eligibility. The eVect of implementing such a proposal would be
a reduction in the allocation of funding to London of approximately 24%. Such a change would have an
indirect discriminatory impact given the high proportion of members of BME communities in London.

10. What Impact Any or All of the Recommendations Will Have on Legal Aid Providers?

10.1 As stated previously we are particularly concerned about the eVect on these reforms on the not for
profit sector. As the new mixed economy of service providers has developed, there has been considerable
debate around the role that diVerent types of suppliers should play in the delivery of services under CLS.
The LSC’s Final report Quality and Cost on the Civil Advice and Assistance Pilot 2001 compared how
solicitors and not for profit agencies work. It concluded that NfP agencies were more expensive per case and
often took longer, however they provide a higher quality service and better outcomes for clients than other
suppliers. The report concluded that the additional time taken on cases reflected the profile of more
vulnerable clients, but that the methods of service and delivery used in the NfP sector gives clients added
value and keeps overheads to a minimum.

10.2 The success and appeal of this model was reflected in a recent Law Society consultation and reports,
which explored amongst other options how legal aid solicitors could become more like NfP agencies. We
also have concerns though that many solicitors firms may not find suYcient incentives to contract under the
fixed fee regime—given the importance of the solicitors network to legal practice this could be disastrous,
and an on-line survey conducted by the Law Society indicated that 95% of the solicitors who responded
thought that the proposals would result in the work not being viable. There is a real risk therefore that the
growth of advice deserts could be exacerbated.

11. Growing Advice Deserts

11.1 One of the aims of the CLS and introducing a contractual regime, was to provide a seamless network
of legal information, advice and representation throughout the country; yet in the last five years there have
been growing numbers of “advice deserts”; that is, areas of the country where the LSC has insuYcient
contracts—or no contracts at all—for specialist legal advice in one or more areas of social welfare law. This
problem has been highlighted both by the Department for Constitutional AVairs Select Committee, and by
the Independent Review of the CLS. In 2003 Citizens Advice published a report identifying the growth of
“advice deserts” in various parts of the country and the major geographical inconsistencies in the availability
of advice from the CLS, with increased clustering of services in urban centres, and a rapid decline in the
number of solicitors firms providing publicly funded services. Thirty 9% of CABx reported that they
considered themselves to be working in an “advice desert.”
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11.2 Advice deserts are distinct geographical areas where there is nonexistent or insuYcient supply of free
specialist legal advice in one or more areas of social welfare law, due to local solicitors pulling out of legal
aid. This means no access to justice, as where clients are eligible for legal aid it is because they are on low
incomes, and often cannot aVord even small amounts of money on travelling to get legal help. Often clients
need help urgently and cannot wait months for an appointment. In all regions there is evidence of insuYcient
supply, and the result is that clients that are turned away. The government deny that there are “advice
deserts”, but recognises that there are many parts of the country with areas of “unmet legal need” for clients
who are eligible for legal help.

11.3 There is also evidence that, even in areas where there are solicitors and advice agencies with civil
contracts, people find it hard to access advice. Over 60 % of CABx report that they have problems referring
clients to solicitors with LSC contracts. It is not unusual for individuals seeking advice to say that they
phoned 10 to 15 solicitors or other agencies before obtaining an appointment. Agencies have to turn large
numbers of callers away due to pressure of work including those with an urgent and justified need for
assistance.

11.4 There is evidence that the number of people helped by legal aid is falling; (see tables below). Indeed,
since the introduction of contracting the number of firms providing legal services has declined from over
14,000 to around 3,000 In 2004–05, the LSC failed to meet a key target to increase by 10% the number of
new cases in areas of law that involve social exclusion (excluding immigration cases). In fact, compared to
the previous year, the number of new cases declined by 5%. Between 2000 and August 2005 the number of
legal help contracts in the main areas of social welfare law [excluding immigration] changed as follows:

Subject 2000 2005 DiVerence % change

Debt 688 396 "292 "42.4%
Employment 455 227 "228 "50.1%
Housing 914 580 "334 "36.5%
Benefits 749 465 "284 "37.9%

11.5 The total number of new legal help cases started in the last three years of contracting are as follows
(figures are rounded to the nearest thousand):

Not for profit
Year Solicitors agencies Total

2002–03 690,000 119,000 809,000
2003–04 583,000 136,000 719,000
2004–05 503,000 159,000 662,000

11.6 The real eVect of advice deserts though can only be measured in human cost. Below are some
examples provided by bureaux:

A CAB in Lincolnshire Boston saw a client who had been working as a Nursery Nurse since mid
2004. She had been oV work for a couple of days and then received a letter dismissing her for gross
misconduct. Grounds for dismissal were that the client’s work had been found inadequate during
a recent Ofsted inspection. However, when the bureau saw the report now mention was made of
the client. The bureau’s funding for specialist employment had ceased. The client will need to go
to Tribunal to win her case. There is no legal help available in the town for employment advice.
The nearest town is 45 minutes away. This is because local solicitors are withdrawing from the
Legal Aid scheme for employment help and are only giving advice on a no win-no fee basis or for
direct payments.
A CAB in the South West Bristol saw a single mother who has overstayed her visa and is in
constant fear of deportation. Her young baby is seriously ill and she worries that if she was forced
to return to Senegal her baby would be in serious danger. She has not applied for benefits as she
scared that if she applied the authorities will try and deport her. She is currently surviving on
charity. The client clearly needs specialist advice but there is not a single solicitor in Bristol that
will take on her case. The bureau has made the client an appointment with solicitors in CardiV.

A CAB in Kent Faversham saw a client whose eldest son is living with him as the child does not
want to live with his mother. However, the client does not have parental responsibility and urgently
needs to obtain it in order not to be charged with child abduction. The bureau tried to locate a
solicitor oVering legal aid using the CLS directory. However the nearest one, which is nine miles
away could not oVer an appointment for 10 weeks, the next closest which was 30 miles away could
only oVer an appointment in two weeks time

11.7 In various surveys undertaken by the Law Society of legal aid suppliers, respondents have
consistently cited the contracting regime and associated bureaucracy as the key factor for firms withdrawing
from legal aid. Whilst Citizens Advice does not advocate a return to the previous demand led system, we
consider it is essential that procurement policy provides suYcient incentives to keep good suppliers in the
system. The Law Society’s recent survey of solicitors assessments of the proposed reforms are therefore a
cause for concern.
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12. How the Proposals Will Affect Firms of Differing Size, Structure and Practitioner Mix

12.1 We would expect the proposals to aVect firms of varying sizes in diVerent ways. Smaller firms may
find it harder to achieve a suYciently varied case mix to enable them to benefit from fixed fees. Niche or
specialist firms may find it particularly diYcult to continue. Larger firms may find it easier to achieve a varied
case mix, but, by virtue of their size, may feel more exposed, and less willing to take the risks involved of
continuing in areas that seem particularly likely to be unprofitable. Firms that will benefit will be those able
to “cherry pick” their cases.

13. Whether the Measures Proposed Will Promote the Provision of High Quality Advice and
Support the Effective and Efficient Operation of the Justice System

13.1 No. The Carter report is particularly disappointing in this respect—the overall eVect of fixed fees in
social welfare law will be to reduce the provision of high quality services and access to the justice system. A
better balance needs to be struck between price and quality.

14. Conclusion

14.1 We would suggest that consideration is given to a payment system based on incentives and rewards
explicitly linked to the quality of service provided rather than penalties and disincentives. Alternative
payment methods that should be considered; these include: an extension of tailored fixed fees; higher fee
levels; more categories of fees; graduated fees; more sophisticated escape mechanisms; and special provision
for niche organisations. There could be a basic fixed fee as well as a system of automatic uplifts payable to
those suppliers who provide enhanced access to priority groups, eg people with a mental health problem,
learning diYculties, literacy or language diYculties, any hearing or sight impairment or where other factors,
such as rurality, influence the cost of delivering services as well as uplifts for particular achievements linked
to quality of service and case outcomes. Fixed fees will only work if set at the right level initially and
subsequently reviewed on an annual basis

October 2006

Evidence submitted by the Criminal Law Solicitors’ Association (LAR 172)

1. The Criminal Law Solicitor’s Association (“CLSA”) is the national organisation representing
solicitors working in criminal law. We have more than 1,500 individual members drawn from the majority
of criminal law firms in England and Wales. We also have members employed in the Crown Prosecution
Service.

2. The CLSA, together with its sister organisation, the London Criminal Courts Solicitors’ Association
(“LCCSA”) as key stakeholders, play a significant part in the development and implementation of changes
across the Criminal Justice System (“CJS”) and in legal aid in particular.

3. Close involvement with The Law Society enables a consistency of approach wherever possible. The
Association’s Chair and Director are members of the Council of The Law Society,

Introduction

4. In responding to the Committee’s invitation to submit written evidence we will deal with various issues
of principal around Lord Carter’s recommendations rather than the detail of each intended scheme. We are
aware of and have considered, the evidence submitted by The Law Society and in particular the content of
the report prepared by LECG.

The Need for Change

5. The CLSA was encouraged by the stated aim, when Lord Carter was appointed, of a system “fair to
the vulnerable, fair to taxpayers, fair to defendants and fair to practitioners”. Criminal legal aid has lacked
clear strategic direction for many years. Lord Carter’s appointment was welcomed.

A Market Approach

6. The Access to Justice Act 1999 preserved the right to choice of legal representative. This important
provision was essential from the public interest perspective towards ensuring confidence in the criminal
defence process but it also acts as a market force amongst law firms.
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7. Lord Carter’s proposals change the market from one where consumer choice is the driver to a market
controlled by the procurer and ultimately ending in a process of best value tendering.

8. There are a number of important consequences of this change in approach: the dynamics of the current
supplier base, its economic strength or fragility, the need for geographical spread.

Geographical Spread

9. Criminal legal advice is needed at each police custody suite and each court. This means that solicitors
and their representatives have to be available where they are needed across the country. Since the creation
of duty solicitor schemes in the 1980s, firms have been required to have their oYces close to the custody
centres and the courts that they serve. This means that opportunities for savings through economies of scale
are more diYcult to deliver except in the very largest conurbations.

10. Creating larger boundary areas in an attempt to encourage larger firms is unlikely to succeed in most
areas. The cost of the local provision (on a 24 hour, seven days a week basis) in terms of premises, or the
costs associated with requiring staV to travel long distances instead, even if practicable in the time pressured
custody environment, suggests that the making of any significant economies of scale is likely to be very
limited.

Best Value Tendering

11. Lord Carter acknowledges that best value tendering will not be possible in all areas of the country.
We agree. We believe that those areas which will be found to be suitable will be limited to the largest urban
areas only. Our major concern in working towards the end state tendering process relates to the imbalance
between the number of contracts and the number of suppliers.

12. An important aspect of the tendering process is that a “market price” should ultimately be paid by
the procurer. We do not believe that the Carter design, even after a transitional period, will allow for a true
market price to be established and that the risk of business failure will be very high.

13. In other fields of commerce small numbers of businesses may be in a position to bid for a larger
number of contracts. If, for instance, there are four or five firms bidding for two or three hundred small
contracts, the market size allows for them to bid at a price which represents the cost of delivery and an
element of profit. Each contract bid represents only a small part of the turnover of its business. The risk
is low.

14. In the case of criminal law firms the opposite picture is the case. Almost all businesses will be bidding
for one contract each which will represent 100% of its work. All the eggs are in one basket. The need to secure
the contract will mean that bidders will put in the lowest possible price in the hope of staying in business.
That may be superficially attractive from the public procurement perspective but it is unlikely that the firm
will survive for very long. The market model should be about the opportunities to make a profit at best value.

Taking the Savings Before the Efficiencies are Delivered

15. Driving change where economies of scale can produce eYciencies is desirable from the view of the
procurer as well as the contractor. The motive for delivery of the eYciencies is the opportunity created to
increase margins and enhance profit. On their own such alterations to the supplier base can deliver benefits.
Those benefits could be increased profits for the supplier (or the creation of profit where losses are now being
sustained) and savings for the procurer.

16. There are two areas of concern: that the supplier should be in control of the cost of delivery (an aspect
that we will consider later) and that the eYciencies are delivered before savings are taken.

17. Although some of the design changes have merit, the supervening need for the DCA to use those
changes to design and structure to make savings risks the beneficial changes and improvements which could
flow in some areas. The savings have become the driving force behind reform, not reform for the benefit of
future delivery. The real flaw is that the savings are intended to be taken before any of the eYciency gains
have been delivered.

18. At the very core of the Carter proposals is the future viability of the firms who remain undertaking
legal aid work. Irrespective of the ambitious timetable for change aVecting thousands of small businesses,
the greatest risk arises from the determination to make savings regardless of capacity to support them. We
do not believe that the financial basis of these proposals will produce a sustainable supplier base.
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Fixed Fees in the Police Station

19. The move towards a fixed fee system will mean extensive change in the way that the delivery of police
station legal advice is undertaken. The process is entirely demand led and operates on a 24 hour basis. At
the moment the input method of payment (hourly rates) ensures that the consequence of procedural and
other changes across the CJS which serve to bring about delay (National Charging Standards, awaiting
decisions from CPS staV and CPS Direct, for example) are borne by the state.

20. The fixed fee regime will mean that the supplier has to bear the cost of any increases in time taken for
the delivery of the advice regardless of the cause. Those causes may be procedural at the hands of the police
or CPS; they may arise through simple ineYciency on the part of others or, worse, they may be deliberate
acts by police oYcers in the adversarial investigative process. The cost and risk of others actions is
transferred from the state to suppliers.

21. At the moment getting staV to work out of normal hours is not easy but they are paid a share of the
hourly rate derived from their work. Under the new regime staV will be paid overtime. The consequence is
that any additional costs in terms of time spent through the ineYciency of others will be reflected in higher
staV costs without suppliers having any means of recouping that cost.

Travel and Waiting

22. The principal area of saving is envisaged through ceasing direct payments for the two categories of
travel and waiting. In the Associations view it is inappropriate to deal with them as if they are one and,
further, the diVerence in the arrangements between London and the rest of England and Wales do not
appear to be well understood.

23. Travel time payments might be wrapped up or incorporated in the overall payment for the work
undertaken. It is significant that the average travel costs in areas all across the England and Wales (excluding
London) are fairly consistent. This is true regardless of whether the regional emphasis is essentially rural or
urban. The reason is probably that there has been, eVectively, a contractual requirement of the LSC for law
firm oYces to be close to the point delivery. It is unlikely therefore either that travel costs will vary much
from one place to another or that they will provide much opportunity for eYciency gains by relocating.

24. Waiting costs on the other hand are a reflection of the tensions and requirements of all other agencies
operating together across the CJS, each conscious of its own budget but rarely mindful of the cost
consequences for others. The shift of risk in the cost of waiting to the supplier has already been referred to.
The same reasoning is applicable in the magistrates’ court as it is in the police station. This time the defence
solicitor bears the cost of delay or other ineYciency of the CPS, Probation Service, prisoner escort
contractors and HM Court Service.

Magistrates’ Court

25. The CLSA urged Lord Carter not to make change to the current standard fee structure in the
magistrates’ court. The current scheme has been successful in keeping costs under control. More
significantly, the extent of proposed change in practice, procedure and jurisdiction of the magistrates’ court
on top of the re-introduction of the Means Test would risk too much change and a destabilising of suppliers
with unpredictable volumes of work. We consider that there should be no further changes to fee structures
in this area until the eVect of all other changes is understood.

Crown Court Fee Structures

26. In the higher courts where the more serious cases are tried, it is imperative that fee structures are
designed to assist justice being served. It is understandable that there should be a focus upon value for
money. It is also perhaps understandable that, at first glance, payments made on a time/cost basis of inputs
rather than outputs should appear to reward the ineYcient who take longer over the preparation of the case.
We disagree that the current system encourages ineYciencies. All bills are closely examined as to the
appropriateness of undertaking each item of work, the level of qualification of the fee earner concerned
against a test of reasonableness of time taken. That detailed and close scrutiny may be expensive but it does
allow appropriate work to be undertaken and paid for in the interests of justice.

27. The litigators graduated fee as presently outlined is made up of a base fee and various proxies for
work undertaken against set criteria. There is no payment proxy within the scheme which adequately reflects
the way in which a good quality active defence is prepared: no payment relative to the need to take detailed
instructions from a defendant on remand in prison, nothing for tracing or interviewing witnesses, nothing
for examining prosecution unused material. These are just examples of the way the structure could be said
to reward best those who make the least eVort.
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Harmonising Advocacy and Litigators’ Fees

28. The Association supports Lord Carter’s proposals in this regard. We believe that legal aid work
should be approached in the same way as all other areas of law where solicitors hold clients’ money and
negotiate specialist advocates fees on a case by case basis. It is an eVective way of securing the best advocate
for the job at a price which the client can aVord. It seems sensible to us that the added market dimension
will be helpful to secure value for money and at the same time preserve the specialist bar.

29. Simultaneously, we support the growing view that rights of audience for solicitors in the Crown Court
should be automatic for all hearings except jury trial where the current Higher Rights of Advocacy rules
would continue to apply. Such a step would be a natural progression as Fellows of the Institute of Legal
Executives will have rights of audience in the Magistrates’ Court from 1 January 2007.

30. Changes which allow law firms to ensure that the most cost eVective, properly trained personnel
attend to diVerent areas of work would suggest perhaps the greatest opportunity for productive eYciencies.

Transferring Quality Control to Professional Bodies

31. The CLSA has supported the concept of peer review as a means of ensuring that clients receive a
consistent, high quality of advice commensurate with the price being paid. We have two concerns.

32. First, the separation of the quality check from the price being paid may well further cloud the
distinction between good quality legal advice and a high level of service. The CLSA believes that good
quality advice must be the aim of the process regardless of price but that the level of service oVered should
reflect the price being paid. There is a distinction between the two that does not appear to be well understood.

33. Once the quality setting is separated from the price being paid, there is a risk that unachievable high
levels of service will be set under the guise of quality. This issue is capable of being addressed by a greater
understanding that the standard of service must reflect the price being paid. We believe it is likely that service
levels have been dropping as the fees paid have remained static year on year. However, we do not believe
that the quality of the advice given has fallen.

34. The second point is that the change in responsibility amounts to a direct shift in the cost of the quality
checks from the LSC to suppliers at the same time that fee levels are to be cut after flat cash fee levels, almost
without exception, since 1993.

Conclusion

35. The CLSA is keen for change. Change must be for the better for all, not just the procurer and certainly
not as a disguise for cutting the cost at the risk of a sustainable and viable legal aid system.

36. Changes must be implemented sympathetically and within timescales which the market can support.
They must not be imposed in a belligerent and bureaucratic fashion but in partnership with the profession
and professional bodies.

37. The aspects to which we have referred in this short submission indicate that in looking forward to
changes in design of systems of delivery we are far from convinced that the proposals achieve the objective
of being “fair to the vulnerable, fair to taxpayers, fair to defendants and fair to practitioners”.

October 2006

Further evidence submitted by Criminal Law Solicitors’ Association (LAR 172a)

1. Introduction

1.1 The Criminal Law Solicitors’ Association submits this additional evidence to assist the work of the
Constitutional AVairs Committee and is limited to comment upon the consultation paper issued by the
Legal Services Commission called “Police Station Reforms: Boundaries, Fixed Fees and New Working
Arrangements”.

1.2 The proposals are said to follow the recommendations made by Lord Carter in his Review of Legal
Aid Procurement and the Government’s decisions as published in their document “Legal Aid Reform: The
Way Ahead”.
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2. The Overview

2.1 At Paragraph 1.3 the paper claims that the aim is to “ensure the long-term sustainability of the legal
aid provider base”. There is no evidence as to how this will be achieved either from research or from previous
pilots. The Law Society has commissioned a report by economists LECG which, we understand, has already
been submitted in evidence. That report does not seem to support the LSC’s optimistic introduction. The
CLSA believes that the proposals will have the opposite eVect and severely jeopardise the supplier base.

2.2 Paragraph 1.3 also makes reference to the proposals giving “greater certainty about the volume of
work available in boundary areas”. The proposals will not have that eVect since volume is outside the control
of the LSC, being a consequence of the activity of police and prosecutors coupled with central policy
decisions about disposal of low level and some more serious cases outside of the court process.

2.3 The LSC are not in a position to guarantee volume and are not proposing to guarantee payment for
a minimum amount of work. The consequence is that the entire financial risk of this experiment remains
with individual businesses. Currently we are receiving reports that, as result of conditional cautioning and
fixed penalty notices, volume is falling sharply in some areas.

2.4 The market, driven by client choice is already very competitive. It is not easy to see how any of these
proposals will enable firms to compete in the market more eVectively.

2.5 It is suggested that the changes will “help to control expenditure in police station attendance”.
Expenditure has been under control in this area for many years with figures largely varying annually
according to the rate of arrests and detention. With the abolition of payment for waiting time, any
economies being made will be achieved at the expense of a transfer of risk and cost of system ineYciencies
to defence solicitors. The CLSA has accepted that there may be room for eYciency gains within the London
area by reducing the number of firms who travel to distant police stations and courts for individual cases.

2.6 In any event, the eYciencies should first be achieved so that savings are real. These proposals are to
make savings in the hope that eYciencies may follow.

3. Fixed Fees

3.1 The CLSA believes that the move to fixed fees in the manner proposed is a mistake for three
principal reasons:

3.1.1 At the moment a complex structure of firms, freelance representatives and agencies operate
together to ensure police station cover on a 24/7 basis. Individuals are paid a proportion of
the hourly fee. The change to fixed fees will result in some trying to pay a share of the fee
and others moving to an overtime basis of payment. This confusion and mixture of process
may, in itself, cause uncertainty and threaten profitability through unpredictability.

3.1.2 The CLSA asked Lord Carter how he would propose to resolve this question. His report
shows that he believes the market will find a solution. He may be right but it will take time.
Our concern is about what happens whilst the market adjusts.

3.1.3 The environment in which police station advice is provided is one of tension and delay.
Already CLSA members are reporting anecdotally, police oYcers passing comment that
things will be diVerent when solicitors are on fixed fees. We believe that system ineYciencies
may actually increase as a result.

3.1.4 The proposed regime, even with escapes is too simplistic. The CLSA considers that a system
of banding of fees such as the system which has worked well in the magistrates’ court for
many years, with waiting time being paid, should be explored urgently.

4. Fee Levels

4.1 We await the sight of the latest Otterburn Research when it is published in full. We do not consider
that the fee levels being oVered, even if workable, are economically viable.

4.2 The fees have been set using expenditure for the year 2005–06 whereas firms’ capacity is being assessed
based on the year 2006–007. For many firms this may mean that fee levels do not represent current costs for
a number of reasons including, by way of example, changes to custody centre arrangements which aVect
travel or waiting.

4.3 Lord Carter had only seven price bands across the whole country. That low number of bands was to
try to mitigate the complexity of variable rates across so many boundary areas. The schedule as now
published demonstrates how administratively burdensome this scheme will be and which will create
unnecessary tensions within the supplier base.

5. The concept of minimum contract size within a restricted boundary area was to provide greater volume
for the remaining firms. That concept does not appear to be well understood and the minimum contract sizes
being proposed are much more about administrative convenience for the LSC.
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6. Equality and diversity issues do not appear to have been central to the policy formation. We are aware
that others have submitted more detailed evidence about this and the potential adverse impact upon both
BME firms and more particularly, clients.

7. Since publication of the consultation paper, the LSC has published on its website the “drive times”
used to help delineate the boundary areas. Solicitors, almost universally, have said that the times rarely
accord to the reality.

8. The CLSA is also concerned that, for a set of proposals having such localised impact and where that
impact on each and every scheme must be properly considered, the two month consultation period is
unrealistic and should be extended to the three full months.

9. In summary the Criminal Law Solicitors’ Association believes these proposals will restrict competition
by confining the boundaries within which successful firms can operate without increasing or guarantying
volume and at the same time strangling profitability.

March 2007

Evidence submitted by Vera Baird QC MP, Parliamentary Under-Secretary of State,
Department for Constitutional AVairs (LAR 174)

Introduction

1. Lord Carter of Coles published his proposals for legal aid procurement in the final report of his review,
“Legal aid: A market based approach to reform”, on 13 July 2006. In parallel the DCA and LSC published
a joint consultation document entitled “Legal aid: A sustainable future” inviting views on Lord Carter’s
recommendations and containing additional material on proposals relating to civil, family and immigration
legal aid. The consultation period will run until 12 October 2006.

2. The Government needs to avoid pre-judging the outcome of this consultation exercise and therefore
this Memorandum is only able to address substantively some of the issues that the Committee raises in the
Terms of Reference.

The Need to Modernise the Procurement of Legal Aid

3. The cost of legal aid has risen from £1.5 billion in 1997 to £2.1 billion today, which represents an
increase of 10% in real terms. As Lord Carter stated in his final report, it is not sustainable for the Legal Aid
market to remain in its current form where the cost to the taxpayer has risen so substantially (See the
Executive Summary of Lord Carter’s Review of Legal Aid Procurement).

4. Public funds are limited and the Department is required to live within its budget. The DCA spending
review settlement for 2005–06 to 2007–08 amounted to 1.8% per annum increases in real terms, which was
broadly in line with the overall settlement across Whitehall. However, on current assumptions funding for
legal aid is expected to increase on average by 2.8% per annum in real terms over this period. Legal Aid is
already over half of the DCA’s expenditure (55%) and therefore this increase will squeeze the rest of the
Department’s expenditure, for example the courts.

5. “A Fairer Deal for Legal Aid”113 was published in July 2005. It set out a new direction for the
provision of legal aid and a wide-ranging programme of reform. Follow up to it has included publication
of Lord Carter’s Review and the associated consultation document, and also:

— “Review of the Child Care Proceedings System in England and Wales (published May 2006)”.

— “Getting Earlier, Better Advice to Vulnerable People” (March 2006).

— “Making Legal Rights a Reality: Strategy for the Community Legal Service” (March 2006).

— “Quality Relationships Delivering Quality Outcomes: Preferred Supplier Scheme Consultation”
(March 2006).

6. Taken together the work described in these complements other Government activity to modernise the
justice system in line with improving court based justice as set out in the “Criminal Justice Review: delivering
simple, speedy summary justice”.

7. The overall objective in “A Fairer Deal for Legal Aid” was the need for fair justice at a fair price to
taxpayers and detailed the following aims:

— Rebalancing the legal aid budget to put it on a sustainable footing.

— Improving the way legal aid is provided in the criminal justice system.

— Ensuring funds are available for civil and family legal aid to provide a more eVective legal service
for those who would not otherwise be able to access fair justice.

113 ***Author ? footnote ***
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8. Lord Carter of Coles was asked to help develop a plan for delivering a sustainable procurement system
which achieves maximum value for money and control over spending, whilst allowing quality and fairness
in the judicial process.

The Consultation Process

9. Lord Carter carried out his review in a consultative manner by engaging in a positive dialogue with a
wide range of representative groups, to ensure that where possible their final recommendations address the
key concerns. Building on this, a joint DCA and LSC consultation document was issued simultaneously with
the publication of the final Report. Over 6,000 copies of the Report and consultation document were sent
to legal aid suppliers and others known to have an interest.

10. Over the summer and early autumn there has been a substantial programme of consultation
throughout the country. The Minister for Legal Aid, Vera Baird QC MP, has attended 25 open meetings
on the proposals. Over 1,000 practitioners have attended these events. In addition, there have been 14
supplier briefing events to date organised by the Legal Services Commission in locations throughout
England and Wales with a total attendance of approximately 2,000. There have also been regular meetings
with representative groups as well as visits to individual suppliers.

11. In its Terms of Reference the Committee has raised a number of other issues including:

— Whether there is a need to modernise the procurement of legal aid?

— Whether the timetable for implementation suggested in Lord Carter’s Report is realistic?

— What benefits might be generated for defendants and others by adopting these proposals? Also
what impacts/disadvantages might result from implementation?

— What impact the proposals will have on diVerent communities (such as black, minority ethnic and
rural communities)?

— What impact any or all of the recommendations will have on legal aid providers?

— How the proposals will aVect firms of diVering size, structure and practitioner mix?

— Whether the measures proposed will promote the provision of high quality advice and support the
eVective and eYcient operation of the Justice System?

12. Lord Carter has made proposals covering all these areas and it would pre-judge the outcome of the
current consultation exercise to comment in detail at this stage.

13. Nevertheless, the Government’s overall aim is to ensure publicly funded legal services that are
provided at a fair price to both practitioner and taxpayer but this should not be at the expense of quality.

October 2006

Further evidence submitted by the Rt Hon Lord Falconer of Thoroton, Secretary of State,
Department for Constitutional AVairs (LAR 174a)

Legal Aid Reform

I thought you might find it helpful for me to send you some of my thoughts on the issues we will be
discussing at this afternoon’s session.

I can think of no better way of beginning than to quote the words of this Committee when it reported on
the provision of civil legal aid in 2003–04: “the number of people helped is a key indication of how successful
the system is.” My aim and most basic principle in reforming legal aid, is to ensure we help more people.

This is why I asked Lord Carter to suggest a system that would ensure clients have access to good quality
advice and representation, that would allow for a good quality, eYcient and sustainable practitioner base,
maximise value for money for the taxpayer,and contribute to an eYcient, eVective and simple justice system.

Some have seen Lord Carter’s work as proposing a revolution in legal aid. Undoubtedly the move to a
market-based system will be a major reform. But his work, and especially his proposals for fixed and
graduated fees in the interim period, should be seen as building on the considerable success we have had
with fixed and graduated fees in both criminal and civil legal aid over recent years.

For example, since 2004 the Legal Services Commission has been paying private sector practitioners a
fixed fee for civil help work. We have also been encouraging improved performance from the Not-for-Profit
sector. Partly thanks to this, and partly thanks to innovative ways of delivering advice, the LSC will help
over 30% more people this year than two years ago under civil legal aid. Put simply, and as Lord Carter
recognised, the more we pay out in hourly fees, the fewer people we can help within a fixed budget. We need
a legal aid system that encourages eYciency and maximises the transparency of the way money is paid out.
This is the way to keep helping more and more people.
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Furthermore, if we can keep the cost of criminal legal aid firmly under control, we will be able to free up
resources for civil and family legal aid. We know that there continues to be unmet need for civil and family
help. Whilst we will never be able to meet every single need, we absolutely must get the system performing
as well as possible in order to help as many people as we can.

We consulted widely on the original proposals. We listened, and made changes to the timing, detail and
sequencing of the proposals. This process of consultation and listening continues as we move forward with
implementing the reforms.

I am unsurprised that the professions have not warmly welcomed the reforms. Challenging the status quo
is rarely welcomed. But I do know that the proposals contain opportunities for the more forward-looking
and eYcient firms to prosper. Most importantly, the reforms will ensure we get much better value for money
from the £2 billion per year we spend on legal aid in England and Wales. We want to get the fairest deal for
clients and taxpayers with this money.

This is why the reforms are the right thing to do. And this is why we would be doing this even if the legal
aid budget were considerably increased. They are our best opportunity to secure a legal aid system that helps
the maximum number of people.

February 2007

Supplementary evidence submitted by the Rt Hon Lord Falconer of Thoroton, Secretary of State,
Department of Constitutional AVairs (LAR 174b)

Thank you for your letter of 21 February, asking about the DCA’s position with regard to best value
competition for legal aid contracts. In particular, you asked for an undertaking that my Department would
not interfere with the setting of legal aid rates by the market, and accept legal aid rates above the levels of
the fixed fees to be introduced in the transitional period.

By allowing the market to set the rates for legal aid work, through transparent competitive tendering
processes, we will be sure that we arrive at the best prices for the services we purchase. As I acknowledged
when I gave evidence last week, it is possible that prices could increase in some, limited, areas as a result of
tendering. But where that were to be the case we would be forced to increase prices administratively (or lose
services). In any event, I think it most unlikely that we will see a general price increase. We will be extremely
vigilant to avoid the possibility of cartels forming and manipulating prices upwards.

If best value tendering were nevertheless to lead to overall significant increases, we would have to pay
these rates, That would inevitably give rise to oVsetting cuts elsewhere. I should stress that this is a scenario
that is extremely unlikely.

I trust that this satisfactorily answers the Committee’s question.

February 2007

Evidence submitted by the Newcastle Law Centre (LAR 194)

Lord Carter’s Recommendations for Reform of Legal Aid

Newcastle Law Centre will be responding to the consultation on the Governments proposals to reform
legal Aid contained in the paper “Legal Aid: A Sustainable Future”. A full copy of our response will be
forwarded to you in due course.

The purpose of this letter is to alert you to our view that the proposals contained in the paper will reduce
the quality of social welfare law advice, and threaten the very existence of many advice providers in the
Not For Profit sector, and create advice deserts in many areas of the country.

Newcastle Law centre’s work in Housing, Employment, Welfare Benefits, and Immigration will all suVer
as a result of the changes.

The Law centre currently has hourly contracts with the Legal services commission to undertake this work.
The proposal to change to a system of Fixed Fees based on the number of cases taken rather than the number
of hours performed poses serious threats to us.

So that the nature of these dangers can be understood I will quote the LSC’s Draft Impact Assessment
which accompanies the “Sustainable Future” paper.

“We have modelled the impact of NFP organisations moving to TFF Replacement Scheme if fees are set
on a national basis and our preliminary analysis suggests that if NFP’s do not increase the numbers of
matters undertaken, 92% will experience significant decreases in their publicaly funded income, and the total
spend with the sector in the categories of work covered will reduce by 50% (£21 million).
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This could mean that Newcastle Law Centre could stand to lose out by up to £75,000.

The reason for this is that the fees have been set too low. Lord Carter has based his formulae for NFP
payments on average cases times in private solicitors firms. This is akin to comparing chalk with cheese.

This shift of emphasis from hours to an arbitrary number of cases ignores the complexity of the legal aid
market and will lead to cherry-picking of quick, easy cases and an avoidance of diYcult, complex, and
longer cases.

This danger was highlighted but ignored. To quote again from the Draft Impact Assessment (para 62),
“. . . the key risk . . . of moving to a procurement system based on fixed fees . . . is that quality of service and
outcomes of some cases may be adversely aVected by providers seeking to maximise profits.”

This emphasis on the need for a quick turnover of short easy cases will not improve the quality of the
service. Research carried out by the LSC and reported in “Quality and Cost: Final Report of the Contracting
of Civil, Non-Family Advice and Assistance Pilot (2001)” found that solicitors funded to provide a fixed
number of matter starts for a fixed fee outcome performed worse than others in three areas of quality, client
satisfaction and outcomes.

Lord Carter went as far as admitting, in an interview with the Law society Gazette that “. . . if we haven’t
got the price right, there will be an advice desert and we will have to pay more.”

If fees aren’t increased now any later change may be too late for many advice agencies. The impact of
these changes on your constituents and within your constituency will be an extremely negative one.

I urge you to give serious consideration to these points and to our more detailed response on the
wide-ranging impact that Lord carter’s proposals will have.

Please support the campaign to seek the reconsideration of the LSC proposals, and play your part in
ensuring that the people of the North East have properly funded, top quality advice services.

Tony Brown

October 2006

Evidence submitted by Garden Court Chambers (LAR 195)

Introduction

We are barristers specialising in criminal defence with, between us, decades of experience of acting for
publicly funded lay clients. Our chambers has always prided itself on its commitment to providing a high
quality and dedicated service to those at the sharp end of the criminal justice system, in particular black and
ethnic minority defendants. We have traditionally maintained excellent and supportive working relations
with high street solicitors who share our commitment. We have very great concern that the current proposals
by Lord Carter for reform of the legal aid system for criminal work will inflict irreparable damage to those
solicitors’ practices which have maintained the highest standards in the conduct of their work. This would
be a tragedy, not just for the practitioners themselves, but for the criminal justice system as a whole. It would
be the height of folly to sacrifice standards for short-sighted and misconceived economic benefit. When MPs
and commentators queue up to berate lawyers for their fees it should perhaps be remembered that
expenditure on legal aid is 0.42% of overall government expenditure of which one half is devoted to criminal
legal aid ie 0.21%.

Is there still a need to modernise the procurement of legal aid?

Lord Carter’s proposals are driven by the need to control the cost of the legal aid budget and have been
given fair wind by publicity about excessive fees earned by barristers in criminal cases. We believe that the
whole report is founded on a false premise and fails properly to take account of the following:

— LSC expenditure has fallen significantly in the last three years from 2.489 billion in 2003 to
2.238 billion in 2004 to 1.862 billion in 2005 and 1.820 billion in 2006.

— The ex post facto scheme for payment for high cost cases is being phased out and has been replaced
by a contract scheme, which has already reduced earnings by £60 million. The cost of administering
the scheme is £135 million, so it has achieved a reduction in lawyers’ incomes without achieving
an overall financial benefit.

— Defence costs are driven by decisions by the prosecution authorities, particularly in serious and
complex cases, which are outside the control of defence lawyers.

— The overall saving envisaged by Lord Carter is in the region of £100 million.

In the circumstances the proposed reforms fail the test of financial necessity and are completely
disproportionate to the intended financial saving.
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Is the timetable for implementation suggested in Lord Carter’s report realistic?

The proposed time-table is unfair to solicitors and other suppliers of legal services and unrealistic in its
expectations of what the LSC can deliver in the time available.

What benefits might be generated for defendants and others by adopting these proposals? What impacts/
disadvantages might result from implementation?

We can envisage no benefit for defendants from the implementation of these proposals. On the contrary,
the use of fixed fees encourages and rewards expenditure of minimum time and eVort and the use of
inexperienced and non-professional staV. This will inevitably lead to a reduction in standards, with serious
long term consequences for the quality of justice.

The Impact of the Proposals on Different Communities

The fixed fee system will work to the detriment of:

— Vulnerable defendants, who require more intense input.

— Defendants with complex cases.

— Lawyers from black and minority ethnic groups, as a great many work in smaller and newer firms,
which are likely to be adversely aVected by the proposals. Just as a generation of lawyers from
minority backgrounds has begun to establish itself and to provide an invaluable service, their
existence is under threat.

What impact will any or all of the recommendations have on legal aid providers? How will the proposals aVect
firms of diVering size, structure and practice mix?

Long established firms of criminal solicitors who have instructed us over the years inform us that they
will have great diYculty in staying in business if Lord Carter’s proposals are implemented. This is because
the proposals favour larger suppliers with a high proportion of lower-skilled and unqualified staV. In other
words, quality will be sacrificed to cost as the experienced committed solicitor is replaced by the factory firm.

Also, the proposals for the tight geographical regulation of the distribution of funds risk violating a
defendant’s right under Article 6 (3)(c) ECHR to be represented by a lawyer of his choosing. This may
operate to deprive a defendant of the services of a solicitor with specialist experience concerning the type of
oVence with which he is charged.

Further, there is very serious risk that firms with a mixed civil and criminal practice, who have in the past
used their funds from criminal work to support poorly paid civil work, such as benefits advice, will abandon
the civil work.

Whether the measures proposed will promote the provision of high quality advice and support the
eVective and eYcient operation of the justice system

For the reasons stated above, we believe that the proposals will have the opposite eVect.

Most concerningly, the fall in standards which will, we believe, be a long-term consequence of the
proposals, will lead to an inequality of resources between defence and prosecution, which has the potential
seriously to disadvantage defendants in the criminal justice system.

Henry Blaxland QC Adrian Eissa Maya Sikand
Owen Davies QC Mark George Alex Taylor-Camara
Courtenay GriYths QC Michael Hall Kieran Vaughan
Ian MacDonald QC Nerida Harford-Bell Pete Weatherby
Mark Muller QC Michael House Hossein Zahir
Icah Peart QC Michael Ivers Mary McKeone
David Spens QC Judy Khan Rajiv Menon
Michael Turner QC Julia Krish Keir Monteith
Sareta Ashraph Roy Ledgister Terry Munyard
Kate Aubrey-Johnson Anya Lewis Marguerite Russell
Alison Bailey Mary McKeone James Scobie
Shereener Browne Rajiv Menon Maya Sikand
Brenda Campbell Keir Monteith Alex Taylor-Camara
Helen Curtis Terry Munyard Kieran Vaughan
Lalith DeKauwe Marguerite Russell Pete Weatherby
Dexter Dias James Scobie Hossein Zahir
Alastair Edie
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Evidence submitted by Linda Filby (LAR 196)

Adverse Affect on the Provision of Legal Services

1. Small firms unlikely to be awarded contacts removing Client choice. Clients should be able to choose
the solicitor they wish to act for them and in whom they have confidence.

2. This will have an adverse aVect on firms owned by “minority” practitioners
This includes myself. As a severely disabled person running my own practice I am likely to be unemployed

by another firm and believe that I will be unemployable as a result of these proposals.

I have cerebral palsy and I spent many years having daily physiotherapy as a result I was behind with my
education, took my A levels on a part time basis and then I took a mature student degree. I qualified as a
solicitor in 1993, starting my own practice in 1995. I have always worked and only for a short period during
my working life have I found it necessary to claim unemployment benefit. I have never claimed long term
sickness benefit.

Whilst the Parliamentary under-Secretary of State has indicated in a letter to my MP indicates that under
the new regime “there should be plenty of money available to ensure that eYcient provides can earn a good
living from Legal Aid work” this does not mean that I would be awarded a contract.

Page 105 of Lord Carter’s report shows his design of a model firm:-
1 equity partner : 11 fee earners
2 equity partners : 27 fee earners

All his figures are based around firms achieving this ratio. My firm will never fit into this scenario and I
doubt that at my age and with my disability I would be employed by another firm, large enough to fit into
the criteria or otherwise. Any partner’s concern when employing me may be the concern of insurance cost
and their view of my ability to do the work because of my disability, whether it would be a realistic view is
another matter. I would not be able to aVord to expand my practice suYciently to fit the criteria.

The fact that minority groups and small practices will be removed from the provision of Legal Services
in this way will lead to less choice being available to our Clients. Practices of diVering size and structure
will disappear. Not all our Clients will want to be represented by large firms which they might regard as
impersonal.

3. It seems apparent that in some towns only one or maybe two contracts will be awarded. As a result
firms will go out of business. The diverse base of solicitors firms which exists will disappear. It will not be
possible for all firms to merge into larger units. This will involve high set up costs, with the diYculty of
finding suitable premises and the cost of support technology. It must be doubted whether the partners of
these larger firms will be in a position to take on the level or debt required to support practices of the size
required. They would ultimately be responsible for that debt and face bankruptcy as a result as only in rare
cases are solicitors firms limited companies.

4. Solicitors will be encouraged to spend less time on cases if they are paid fixed fees for police station
work. The fees which a solicitor will be paid under the proposals mean that a rate of £12 per hour will be
paid for any case regardless of the seriousness of the case or the complexity of the advice required. It is not
until a time scale of 16 hours has been reached that a case will fall out of the standard fee. The same fee could
be paid for advising a detainee charges with shoplifting or another charged with murder or serious fraud.
No travel or waiting time is paid. This means that as soon as advice is concluded a solicitor will leave the
police station if he/she feels that the limit has been reached for the fee collected.

This does not take into account delays built into the criminal justice system which are beyond the control
of solicitors. Solicitors are called to attend the police station often to find that the oYcer dealing with the
case has been called away, is delayed with the Case Director or the appropriate adult who is to assist a youth
trainee has been delayed. In other cases, if there are multiple defendants, all the solicitors are called to attend
the custody centre at the same time, although only one of the detainees is interviewed at a time.

Case direction at a busy police station or advice from CPS direct can take anything up to four hours and
a detainee might require further advice from a solicitor if a further interview is to take place or
representations in relation to bail are required. If a solicitor has left the police station it would be necessary
to return, with no payment for traveling or waiting.

5. There is to be a freeze on the admission of new Duty solicitors. This means that firms will not be able
to appoint new duty solicitors and therefore will not be able to grow to meet the criteria to apply for a
contract. This is creating a false market. It has been extremely diYcult to appoint young newly qualified
solicitors into criminal defense. The Law Society acknowledges that the Carter proposals will lead to 400
firms ceasing to trade. A large number of the solicitors who work for those firms will either move to work
in other fields or cease to practice. In such an environment where will the Duty solicitors of the future
come from?
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6. At the anticipated law rate of future payment for police station work it will be virtually impossible to
employ solicitors who will be willing to go to the police station to deal with detainees (often in the early hours
of the morning and often in unpleasant circumstances). Fixed fees set at this level of payment will discourage
trainees from taking legal aid work in the first place.

October 2006

Evidence submitted by Andrew Siddall, Varley Hadley Siddall (LAR 198a)

1. I qualified as a Solicitor in 1989 and have been a partner in VHS since its formation in 1999.
Throughout my career I have specialised in criminal defence.

2. VHS is a niche practice specialising almost exclusively in publicly funded criminal defence work. We
have 3 equity partners (myself included), two salaried partners, seven other Solicitors, 6 non-Solicitor fee-
earners and 8 other support staV. We are based in the city centre of Nottingham and have a branch oYce
in the Derbyshire market town of Ilkeston.

3. Throughout our existence we have been given the impression by the Legal Services Commission (LSC)
that we are a model firm in terms of size, organisation and specialism. We note with much interest that in
Annex 5.1 of his report Lord Carter considers the impact of his proposed fee structure on 5 model firms.
We doubt whether any of those models currently exist or more importantly could exist in a post Carter
world. This firm for instance would be expected to have a further 42 fee-earners after partners. That in my
submission is totally unrealistic.

4. Nottingham has been well regulated for a number of years with half a dozen or so firms dealing with
the vast majority of criminal defence work. In simple terms Lord Carter speaks of the volume of work that
firms can undertake increasing (page 5, paragraph 30) but in Nottingham, given the model which presently
exists this is unlikely to happen. The reality is that fee income will reduce dramatically with little possibility
of increasing the volume of work. This will mean that the firm’s profits will be reduced to an unsustainable
level. It seems to me that the not so hidden agenda of Carter is to drive down fees to such a level that many
suppliers will simply withdraw from the market leaving a large number of defendants to be serviced by just
a few Solicitors who are operating on barely sustainable profit margins. This cannot be in the interests of
justice and will certainly not promote the provision of high quality advice.

5. I sincerely believe that the implementation of the proposals will have a far-reaching eVect on the
provision of legal services and in my submission will impact negatively upon defendants and the criminal
justice system. The quality of advice and representation will suVer and this will undoubtedly aVect the
operation of the criminal justice system as a whole.

6. This firm would be expected to change beyond recognition. That said we are not afraid of change—
in 1999 myself and my 2 equity partners split from a large high street firm to form a niche specialist practice.
We do not have plush oYces full of expensive furniture. We are based on the third floor of an oYce block
in a quiet street because we would otherwise be unable to pay the large rents demanded for better premises.
We do not have a receptionist and operate with one secretary to every four fee earners. We have no choice
but to strive to be as cost eVective as possible in order to produce a reasonable level of profit. Lord Carter
speaks of making savings but there are few more to be had. Notwithstanding this we have consistently
provided a high quality service to our clients since 1999. The changes Lord Carter envisages are so radical
as to be nave, unrealistic and unachievable. At page 184 he sets out the proportion of hours expected to be
spent in the Police Station, Magistrates’ Court and Crown Court by various grades of fee-earner. He
envisages Solicitors spending very little time in the Police Station with the majority of the work being done
by equity partners, accredited representatives and trainee Solicitors. Presumably he envisages the partners
dealing with the very serious crime and the others dealing with the bread and butter cases. This shows a
complete lack of understanding of the cases which make up the average practice. Serious cases such as
murder and robbery etc are the exception rather than the norm and do not occur on a daily basis. The vast
majority of oVences involve theft or less serious violence but are still in themselves serious matters. Lord
Carter expects salaried partners to spend 85% of their time in the Crown Court, presumably as advocates,
and newly qualified Solicitors 59%. This means that Solicitors would deal with a large chunk of the advocacy
in the Crown Court and it will spell the end for the Junior Bar with the more straightforward cases being
dealt with in house by Solicitors. How will they be expected to gain experience and progress? In 10—15 years
time there will be a dearth of senior juniors at the Bar with the result that defendants facing serious charges
will struggle to find a Barrister of quality. At the same time, Solicitors are being encouraged and incentivised
to move away from the Police Station and Magistrates’ Court and into an area where they have little
experience.

7. We already struggle to recruit all levels of staV especially young lawyers. My wife teaches at
Nottingham Law School and I know for a fact that young people are being actively discouraged from
choosing a career as a criminal lawyer. This process begins at undergraduate level and by the time students
are studying for the LPC it is rare to find someone considering a career in criminal law. At best, Carter will
cause salaries to freeze but many people will suVer a reduction in salary as overtime payments vanish and
partnership prospects will become extremely limited. It is likely that the number of recruits to this branch
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of the profession will fall to a dangerously low level over the next few years. My belief is that Cater will
remove a whole generation of young lawyers from the field of criminal law. Is this good for the public, the
profession and the criminal justice system? As knock on eVect, standards will undoubtedly fall as more and
more unqualified staV are involved in providing advice to a vulnerable section of the community.
Experienced Solicitors such as myself will either leave the profession or move to more profitable areas and
there are insuYcient numbers to step into our shoes.

8. At a recent meeting in Nottingham, Vera Baird suggested that we should all work in the Crown Court
because it is “a lot of fun”. We felt patronised and were given the impression that she sees Solicitors as failed
or want to be Barristers. That is not the case. We fulfil a very diVerent role to a Barrister and she together
with Lord Carter fundamentally fail to understand that. We all have diVerent but equally important roles
to play within the criminal justice system. I am certain that a survey of the major providers of criminal legal
aid would show that very few Solicitors exercise rights of higher audience. That should not be seen as a
weakness that requires putting right. This subject in itself could take up a paper of its own but my experience
is that our clients benefit from the input of an objective third party who works on a daily basis in the Crown
Court. To spread ones self too thinly is not in the clients’ interests, does not promote the provision of quality
advice and ultimately aVects the smooth running of the criminal justice system.

9. The Carter proposals incentivise lawyers to deal with cases at the Police Station as quickly as possible
in return for a standard fee. The quicker the case is resolved the more attractive the fee becomes when
converted to an hourly rate. Can this really promote the provision of high quality advice? Of course it can’t.

10. Lord Carter believes the average time it takes to deal with a Police Station case is five hours. In
Nottinghamshire he proposes a standard fee of £196 including VAT. To begin with it is stated that the
average profit costs in Nottinghamshire is £181. We doubt that that is correct. Certainly the average case
cost at the Nottingham Bridewell where most of our work takes place is £253. The Police Station Price
Schedule in Lord Carter’s report is far too broad and does not take account of cities within counties or
hugely ineYcient Police Stations such as the Bridewell where delays are completely beyond our control. We
are being punished for the ineYciencies of others ie the Police and Crown Prosecution Service because Lord
Carter believes that these cases should be dealt with more quickly.

11. The new fixed fee means that we will suVer a reduced fee on the vast majority of cases. Taking the 5
hour average as a starting point it means that exclusive of VAT we are being paid approximately £33 per
hour. The average rate at the moment is £52 per hour for advising at the Police Station and £28.80 for travel.
Increased fees are paid to a Duty Solicitor to take account of experience and advice that might be provided
on serious matters at unsocial hours. As opposed to London our travelling times are relatively low and the
majority of an average claim is made up of advice. Lord Carter and the LSC suggest that these proposals
will be costs neutral but that cannot be right and it has never been proven or evidenced to us in any way.

12. Lord Carter proposes that we should be paid £196 including VAT for any attendance at any time for
up to 16 hours. The qualification of Duty Solicitor no longer has any meaning and his Lordship envisages
that junior staV will deal with the majority of Police Station attendances. This could mean that we represent
a defendant on a very serious charge in the middle of the night or at Christmas/Bank Holidays for as little
as £10 per hour. Can this be fair? Does it bode well for quality? What other professional or trades person
would work for this sort of remuneration?

13. In a recent interview Lord Carter suggested that the majority of Police Station attendances were
conducted by ex-Metropolitan Police OYcers. This is absolute rubbish. It may well apply to certain firms
in London but it does not apply where I work and it certainly does not apply to this firm. Again his remarks
show a large degree of naivety and suggest to me that he has based his report on what occurs exclusively in
London. If research shows that firms of Solicitors in London instruct agents and do not deal with their own
Police Station work and instruct junior Barristers in the Magistrates’ Court thereby duplicating work and
driving up the average costs per case then that should be addressed. These practices certainly don’t occur
in my firm and I am not aware of it being an issue in my area.

14. Going back to the recent meeting in Nottingham, Vera Baird described the work that we do at the
Police Station as “gateway work”. This produced gasps of horror from the floor and strengthened our view
that she fails to understand what happens in a Police Station.

15. The work that we do at the Police Station is vitally important. Defendants are often vulnerable—
many of them have mental health or drug problems. Some are even innocent (!) and thoroughly traumatised
and frightened by the experience of being taken into custody. Carter incentivises lawyers to get defendants
charged as quickly as possible because it is the “gateway” to more profitable work. This is an abhorrent
thought and an insult to those who founded the modern Legal Aid system in 1949. Lord Carter takes no
account of the painstaking work that is often done to assist a client in answering the allegations, explaining
his side of the story or putting forward delicate personal information all of which can often lead to a person
being refused charge. Our role in the Police Station is to assist the arrested person and promote an
investigation which is fair to them. What incentive can there be for advising a client to put forward
information that will almost certainly require further investigation and being bailed back to the Police
Station when we know that that will only serve to reduce our profit costs? Lord Carter completely fails to
take account of this work and simply views Police Station advice as a necessary step in the charging process
which can be paid as a loss leader. Again, quality will suVer and miscarriages of justice will undoubtedly
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occur if these draconian proposals are implemented. More time will be spent in the Crown Court considering
what happened at the Police Station and deciding whether or not interviews of suspects should be excluded.
Any experienced lawyer will tell you that what happens at the Police Station determines how the rest of the
case runs. Lord Carter fails to recognise that.

16. We are being punished for the ineYciencies of others. For instance, the Bridewell in Nottingham is
recognised to be a badly run ineYcient Police Station. It handles a large volume of cases very slowly. It can
sometime take 30 minutes just to get a suspect booked out for interview by a Custody Sergeant and then
returned to him afterwards. There are often long delays to obtain Crown Prosecution Service advice. This
is beyond our control and repeated representations by our Duty Solicitor Committee over the last few years
have gone unheeded. At the Magistrates’ Court we are often kept waiting because the Chief Executive is
now running fewer Courts and cramming more and more defendants into those Courts which are running.
Often the Crown Prosecution Service fail to produce a file or have to phone back to the oYce for it to be
sent down. These ineYciencies cannot be cured by us and those who cause them are often on fixed salaries
with no incentive to improve their performance. Any systems that we might implement or savings that we
might make are likely to be immediately undermined by factors beyond our control and which Lord Carter
makes no comments on.

17. Lord Carter speaks of inputs and outputs and suggests there is an incentive to work as many hours
as possible on each case. He believes that we milk the system carrying out unnecessary work that does not
progress a case and is not an eYcient use of time. I find this an insult and my experience is that the vast
majority of firms simply do not operate in that way. Files are reviewed by the Legal Services Commission
and the National Taxing Team and work considered to have been unnecessarily carried out can and is
excluded and not paid for. This is quite correct and I fully support such a system.

18. One of the factors that has led to the need for a review such as Carter is the fact that for far too long
the LSC and the Government appointed agencies have failed to tackle those firms which have milked the
system and operated on the cusp of dishonesty. We are now being made to suVer. I for one have no qualms
about opening up my practice for inspection because I am certain that all the work we do progresses cases
and assists both defendants and the administration of justice. There is nothing wrong with assessing costs
after the event. Carter sees this as a failing (page 26, paragraph 34). If the system is operated eYciently and
consistently those firms with ineYcient and unnecessary inputs (to use Carter jargon) would soon change
their ways.

19. So far as Crown Court work is carried out my main concern, apart from the obvious reduction in
fees, is that once again we are incentivised to have clients plead guilty at an early stage and discouraged from
taking cases to trial. How can this support the provision of quality objective advice? There is to be no
payment for the consideration of unused material ie the material that the Crown have decided does not assist
their case and which, as we know and history tells us, may well assist the defence. In serious cases the unused
material often holds the key to success. Why can’t consideration of it and indeed other material be paid for
if it is justified and clearly not a money making frolic that has no potential benefit to the client. Solicitors
will be discouraged from carrying out work previously deemed necessary because they will be penalised
financially for doing so.

20. Firms will be given incentives to use in house advocates. Lord Carter envisages Solicitors moving
from the Magistrates’ Court to the Crown Court. Money that would previously have been paid to the Junior
Bar will now be paid to Solicitors. We are being encouraged to put aside job descriptions and experience
and keep matters in house rather than send them out to a Barrister and forgo the fee. That does not promote
quality advice and representation and certainly is not in the best interests of the client.

21. This Government talks about being committed to stopping social exclusion and the LSC recognises
that Legal Aid clients are often vulnerable and socially excluded with a variety of problems. I am concerned
that these proposals will inevitably lead to unfairness and miscarriages of justice and that because our client
base generally lacks a voice and the power to complain it will be many years before their full impact is
known. I appreciate that persons who appear before the Criminal Courts generally lack sympathy from the
public and those who represent them are not always seen as deserving to be adequately remunerated for
doing so. This makes it much easier for the Government to push through changes safe in the knowledge that
public opposition will be extremely limited. Hopefully the Select Committee will see beyond that and
recognise the wider implications for the well being and reputation of our Criminal Justice System.

22. The Committee should consider whether implementation of these proposals is actually necessary at
the present time. As an experienced Solicitor it is quite obvious to me that it will become apparent in the
near future that a reduction in expenditure has already occurred for the following reasons:-

(a) Crown Prosecution Service lawyers at Police Stations and the shadow charging provisions have
reduced the number of charges nation wide by 34%. May firms are already seeing a reduction in
their standard monthly payments and this will undoubtedly make a significant reduction in the
amount spent on Legal Aid.

(b) Means testing in the Magistrates’ Court from the 2 October 2006 will save many millions of
pounds;

(c) The abolition of committal proceedings and other proposed changes will reduce the number of
hearings and thereby produce further savings.
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I cannot put an exact figure on the likely savings these measures will produce but point a) alone suggests
that it should be substantial. My colleagues have spoken about 20–35% over the next 18 months. If that is
right is there actually any need for the draconian measures proposed by Carter to be introduced wholesale?

23. One can see the end goal of Lord Carter. Best Value Tendering (page 58, paragraph 61). He states
that for Police Station and Magistrates work firms could bid a discount against the fixed price with a floor
to prevent unrealistic bidding destabilising the market. As we all know, the reality of that is that firms will
have no option but to bid at the floor in order to obtain contracts. That in my submission will spell the end
for quality publicly funded work in this country. My only consolation is that at least we no longer impose
the death penalty.

October 2006

Evidence submitted by Julia Bainbridge, Saunders Solicitors (LAR 205)

The following response is based on my own view as a criminal defence solicitor of three years qualification
and not necessarily the collective view of the firm in which I am employed.

Having attended various courses in the past few months about the implementation of the proposals in
Lord Carter’s report I have grave concerns regarding the future of my career and the future of the legal aid
system and therefore justice as a whole.

From the viewpoint of a Duty Solicitor, the proposals strip me of my status and belittle the years of
commitment required to qualify as a Duty Solicitor and provide a high quality of legal advice and
representation to an entirely cross section of society.

London of course has a large number of police stations which causes a further concern in relation to the
payment scheme proposed by Lord Carter. When one is on the “central London scheme”, eight police
stations are covered, not including the British Transport police stations such as Ebury Bridge and Central
London BTP. Representatives are often called upon to travel from one end of London to another often in
black cabs in order to abide by the regulations of the Legal Services Commission that they must be at the
police station within forty-five minutes of being asked to attend. The new proposal suggests that we are not
paid separately for travel at all and that a fixed fee is a suitable way of reducing costs in this area of legal
aid. I can see that certainly, it is a way of reducing costs but greatly at the expense of quality and fairness.

When a representative is asked to attend the police station out of hours for a case which is expected to
last a number of hours, how is the firm to be able to oVer an attractive payment to that representative when
the fixed fee is only £313 whether that is in oYce hours or not and more importantly, whether it lasts one
hour or twenty-odd hours?

The eVect of the fixed fee proposal at the police station will be that it will be very diYcult to find anyone
willing to attend for potentially half of the bill and therefore £156. A police station attendance lasting eight
hours, which is very common would provide a legally qualified professional a paltry £19.50 per hour. This
figure of course including travel and waiting and the advice telephone call.

Persons arrested are not necessarily repeat oVenders or the unemployed vagrant which the public may
perceive. The Duty Solicitor scheme provides advice and representation to all whether a doctor, teacher or
vicar and the principle that every person no matter what background should be entitled to advice for free
where their liberty is in question is a principle the Government should be proud of and not ashamed.

Reducing rates for police station attendance will aVect justice further down the line and there will be an
inclination to rush attendances (if anybody volunteers to go) and advice will be improper and there will be
miscarriages of justice.

The Legal Services Commission confirms that the budget for police stations and magistrates court is under
control and this is of course despite the number of amendments made in recent years and the fact that we
as a profession have had to come to terms with the fact that in continuing in a career we feel strongly about
eVectively means we are resigning ourselves to earning much less than our equally qualified civil
counterparts. Dealing with cutting costs in this way does not tackle the real causes of increased costs.

The proposed “20% rule” in relation to clients who ask for a particular firm to represent them at the police
station but who have found themselves out of the requisite postal code is also a very worrying proposal.
Competition on quality and reputation will not be possible given the limited ability for clients to choose their
own solicitor. London is not an area where such a scheme is practical, there being so many police stations,
Magistrates Courts and Crown Courts scattered over a greater area.

In conclusion, it appears that the proposals are aimed at professionals cutting corners and providing a
sub-standard service and pressure will be on all of us to not exceed the minimal amount of work in order
to move onto the next case as in many criminal firms, there is already little profit being made in criminal
legal aid and the proposals will put many out of their jobs and obviously dissuade high quality lawyers from
joining the already poorly paid area of law.
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Criminal defence lawyers do not enter this profession with aspirations of very high earnings but they do
hope to attain a certain level of comfortable earnings to suitably reflect the hard work, commitment and
academic standards gained on the long path to qualification.

I ask that this letter be counted as a response to the proposals Lord Carter made and hope that the
Committee will view it along with the other concerns of my fellow criminal defence lawyers.

October 2006

Evidence submitted by Van Baaren & Wright Solicitors (LAR 215)

1. We are a two partner niche practice in Kew, Richmond specialising in family work as well as being
mediators and collaborative lawyers. We wish to comment on Family legal aid and how the Carter and LSC
proposals will aVect our ability to continue as a Legal Aid supplier. We have two full time Children Panel
members (Children’s Representatives) exclusively undertaking public law children’s cases and two further
fee-earners who also undertake care work. A large part of our total income comes from Legal Aid and the
greatest percentage of that legal aid income is from public law children’s cases. We hold the Lexcel
qualification and are committed to the highest possible standards of service to all our clients whether
privately or publicly funded . . .

2. We should make it clear from the outset that if the proposed Family fixed fees are implemented then
we cannot see how we can maintain the quality of service we think our clients are entitled to. We have already
had to make some very diYcult decisions about how much legally aided work we can aVord to take on as
a practice. As we are sure you will appreciate we have obligations to our staV and to our families and we
cannot operate as a charity. When this firm started up nine years ago it was committed to helping those less
fortunate even though it was at much lower rates of remuneration. Over time we have had to progressively
cut back on the both the categories and the quantity of legal aid work. Since we started out the diVerence
between our private rates and Legal Aid rates has increased so that now it about three times the Legal Aid
rate. This means that we have to work three times as hard to get the same remuneration. In reality, there
are not enough hours in the day for this to happen and so our relative position in relation to privately funded
practices has slipped further and further back. We fully appreciate that no Government got elected by
promising to give more money to lawyers and that apparently this country spends more on Legal Aid than
any other developed country. However, this Government needs to be aware of the consequences of
implementing the LSC proposals.

3. If firms like ours cease doing Legal Aid work then the ones who will suVer will be families and especially
children who desperately need representation at possibly the most diYcult time of their lives. For a child it
is diYcult to think of a more important decision than whether they should be permanently removed from
the care of their parents. For a parent the removal of a child (sometimes at birth when a mother will just
have gone through the trauma of giving birth) is incredibly stressful and expert and sensitive representation
is essential if they are to be able to play any part in very complex proceedings. Carter and the LSC are
suggesting that such work should be delegated to the lowest possible level. That simply is not compatible
with the need of a child or parent to form a relationship with one lawyer and to trust that person. In
particular, it is recognised that a child should have as few new faces to deal with as possible in care
proceedings. DiVerent experts are discouraged for that very reason. However the LSC are eVectively
suggesting that continuity is not important for a child and anyone can do the work.

4. We note that the LSC proposals came out at virtually the same time as the final Carter Report. This
must call into question the independence of the Carter report. It is very noticeable that the interim report
from Carter hardly touches on Family work and is very concentrated on crime. It is only in the final report
that he makes proposals for Family. The LSC report came out at the same time. That report could not have
been produced in the light of Carter’s proposals unless Carter and the LSC were working closely together.
We have been told by the LSC that one of the reasons for proposing fixed fees in Family work is that Carter
was not able to find enough savings in Crime to assist Family legal aid.

5. It appears to those of us on the front line of providing services that the LSC had these proposals for
fixed fees in mind all along and just needed a vehicle for justification. Carter has provided that vehicle and we
believe that the Select committee should look very closely at Carter’s recommendations in the light of that.

6. It is clear that Carter did not spend the sort of time on Family that he did on Crime. We therefore
would question his methodology in simply suggesting that a similar model to Crime must bring about the
same benefits. We would argue that cases involving children are very diVerent from other types of cases. The
case has to be driven by the needs of the child and not by some overweening attempt to cut costs.

7. Carter wants the LSC to encourage specialism in representation of children but the LSC proposals will
decimate those undertaking this work:

(a) The number of Family franchise has decreased from about 4,600 to about 2,800 in the last few
years.
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(b) The number of Children Panel members has declined from over 2,000 across the country to about
1,500 now. A drop of 25%. There is no analysis as to reasons why. Anecdotally we would submit
that the paucity of remuneration is a significant reason.

(c) The average age of Children Panel lawyers is getting higher. There are only about 15 such lawyers
under 30 across the country. Therefore it can be seen that whatever Carter or the LSC may say
there is little incentive for lawyers to become Panel members.

(d) The LSC proposals will take away any remaining incentive to become Panel members by:

— Removing the automatic 15% uplift for Panel members.

— Fixing the fees for advocacy so that solicitors are encouraged to use counsel at every tum, as
counsel’s fees do not form part of the fixed fee (apart from in some parts of private law
proceedings).

— Fixing fees so that there is an eVective pay cut and it would mean that we could no longer be
profitable.

(e) The LSC are bringing in Preferred Supplier. This is going to be limited to firms that can reach and
maintain the highest quality standards. The LSC recognise that this will reduce the number of firms
undertaking Family Legal Aid but welcome this as there are still a reasonable percentage of firms
who undertake a relatively small amount of legal aid. The LSC want firms to become larger so
that there are fewer suppliers to with whom to contract. This is part of the drive to move towards
competitive tendering. If these fixed fee proposals reduce the supply of solicitors firms undertaking
legal aid before Preferred Supplier comes in the LSC risk having little control over quality as there
may not be enough firms left of suYcient quality to undertake the work.

(f) The LSC are also introducing their Peer review scheme. They are claiming that will give them a
better means of assessing the quality of the work being undertaken. It seems logical to assume that
the LSC believe that the Preferred Supplier and Peer review Schemes will increase the overall
quality and so reduce the number of firms undertaking Legal Aid work to those who are good at
it. If so, then the time to consider a change in the funding arrangements is when the fees of high
quality firms only can be analysed. At present the LSC are basing their average case cost on a wide
range of suppliers which would presumably include those who the LSC believe to be not so good.
We would submit that until this is done any evidence produced by the LSC is flawed. A natural
consequence of Peer Review is that some firms will be “weeded out” in any event, thus reducing
the number of suppliers. Surely it would be more beneficial to wait until the new supplier base is
known before introducing changes to the funding arrangements.

(g) The LSC proposals on fixed fees in care cases are based on a division up of a case, based on the
Protocol. However, many cases do not follow the Protocol slavishly and so it will not be possible
to be certain when one part of the fixed fee ends and when the next one starts. For example, the
LSC propose that solicitors will be paid a total of £502.00 for all work after the Pre-Hearing
Review (PHR). In many cases there is no need for a PHR and so it will not be possible under these
proposals to claim that fee which is meant to cover the final hearing. In other cases there may be
several PHRs and so we will not know which one is the relevant one for claiming this fixed fee. The
Protocol is meant to be a guide to best practice, not something to be followed in every case whether
the case needs it or not.

(h) Any fixed fee arrangement needs to allow for a proper balance between swings and roundabouts.
The current proposal will mean that solicitors will have the possibility of losing up to £15,000.00
per case. The most they could gain on a case is a few thousand pounds. Therefore it would be
necessary to have a lot of small gains to make up for just one big loss. As it is not possible to run
a very high case-load (we manage about 20–30 cases each at any one time and we believe that is
quite a high figure) and so we cannot easily cope with many big losses. If we acted for, say, four
children in a case then those losses could be multiplied by a factor of four leading to potential losses
of £60,000 in such a case. We doubt if any small business could take on work where there is a risk
of such losses.

(i) The LSC should recognise that legally aided firms are at best marginally profitable and any further
attack on profit margins will inevitably lead to a mass exodus.

Our Proposals

1. Wait for the introduction of Peer Review and Preferred Supplier and see what eVect that has on the
number of firms undertaking Legal Aid. Of itself that might have the eVect of reducing the overall spend on
Family Legal Aid.

2. Once the new systems are in place it will then be possible to see what the true average cost per case of
care cases is.

3. The LSC should amend their systems so that they can analyse the average cost per case. At present all
they can do is to present the average cost per certificate. That is not the same thing. In a care case it is quite
common for the same solicitor to act for all the children in the case. If there are five children then that



3611141065 Page Type [O] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Constitutional Affairs Committee: Evidence Ev 271

solicitor’s costs will be divided by five as the costs are spread between the five certificates. In this way that
solicitor may be seen to be five times as eYcient as the solicitor who acted for the mother who only has one
certificate. When we report to the LSC we only submit one Claim for all our costs on the costs whether for
five children or one parent. We simply put all the relevant certificate numbers on the claim. Therefore it
should only take a small change in the LSC procedures to cross-refer the relevant certificates and so get an
accurate cost per case.

4. The LSC should recognise that every case involving a child is unique and can change rapidly. A case
which seemed very straightforward can become very complicated (eg by the birth of another child) and vice
versa. Fixed fees encourage the least possible work to be undertaken on a case unless the case might come
within the category of being outside fixed fees when perversely there is then an incentive to find as much to
be done as possible to get the case into that bracket. The current proposals will leave each solicitor in care
case dependent on the amount of his or her fees on the number of clients represented. Solicitors have no
means in the current system to act for more children as those cases are allocated by the Court in turn.

5. The LSC should undertake a proper analysis of the costs drivers in cases. Solicitors costs in care cases
actually went down in 2004–05 and so we dispute that costs are out of control. Lack of court time, lack of
social workers and lack of Local Authority lawyers leading to a lack of continuity all add to delays and
diYculties. The LSC risk losing the one consistent figure in a care case which is the lawyer for the child. This
person usually attends all hearings and is usually the person who drives the case forward. Without this cases
are more likely to drift. A lack of specialist lawyers is likely to lead to more people representing themselves
at court which always takes up more time and so put pressure on the Judicial budget.

October 2006

Evidence submitted by the Association of Lawyers for Children (LAR 222)
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1. Introduction

1.1 The ALC is a national association of lawyers working primarily in the area of public child care law.
It has over 1200 members, mainly solicitors and family law barristers who represent children, parents and
other adult parties, or local authorities. Associate members include legal practitioners, students and
academics, Children’s Guardians, social workers and other professionals such as medical experts. Its
Executive Committee members are drawn from a wide range of experienced practitioners practising in
diVerent areas of England and Wales, including London, Birmingham, Manchester and Leeds, as well as in
shire counties and small rural areas. Several leading members are specialists who have over 20 years
experience in child law, including local government legal services, and several hold judicial oYce.

1.2 The Association is not an organisation representing children’s lawyers or arguing for the interests of
lawyers, but an organisation of lawyers representing children. It exists to promote access to justice for
children and young people within the legal system in England and Wales. Within that framework, its aim
is to develop and improve the practice of lawyers in meeting the needs of children who become involved in
legal processes by promoting standards of best practice and interdisciplinary training. The ALC has
consistently supported specialist training and accreditation for all lawyers in this field to ensure best
representation and consistency of approach to these diYcult cases.

1.3 The ALC contributed to the DCA/DfES Care Proceedings Review in 2005,114 and to the Lord
Chancellor’s Advisory Committee on Judicial Case Management in Public Law Proceedings that led to the
introduction of the Judicial Case Management Protocol (JCMP) in 2003. It has made submissions to the
House of Commons Select Committee on the issue of legal aid in 2004 and CAFCASS in 2003.

114 Complemented by the Judicial thematic review of the Judicial Case Management Protocol for care proceedings.
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1.4 These have highlighted numerous pressures within the family justice system which impact on the work
of child law solicitors and contribute to delay and extra cost, eg:

— the lack of family Judges, family sitting days and suitable courtrooms;

— the lack of early availability of Children’s Guardians in parts of the country cut backs within
CAFCASS;

— the limited social work and child protection experience of many new Guardians necessitating
greater intervention and guidance from Panel solicitors.

1.5 This must be set against a background of other serious financial, structural and human resource
reductions, in particular a significant impact upon the quality of case preparation by local authorities due
to shortage of finance and social workers.

— a deterioration in the quality of social work practice particularly in key urban areas and inner
city areas;

— frequent changes of social worker, and the use of agency staV and locum workers from other
countries.115

It is hardly surprising that it is often only when pressure is brought to bear by solicitors in Court that
children and families receive services and support.116 All these issues have resulted in increased pressures on
legal aid spending, a factor recognised by Lord Carter as particularly relevant to public law children work.117

1.6 The complex multi-dimensional profile of children and parents subject to statutory intervention is not
well understood by people outside the family justice system. The social inclusion agenda is more complex
and a great deal more knowledge is available about the functioning of children and their families. Other
crucial factors that have influenced the extent and complexity of the work include major changes in
legislation, the adoption and the human rights agenda118 coupled with the demands of Every Child Matters.

1.7 It is important to recognise that:

— since the abolition of hanging, the permanent removal of a child from parents is the most serious
step the state can take against the individual.

— the development of child law practice arose out of several child death Inquiries, including Maria
Colwell, Jasmine Beckford, Tyra Henry: all children known to social services prior to their death.

— the aim of both domestic and European legislation in removing children from their parents is,
wherever possible, their eventual return.

2. The Specialist Supplier Base

2.1 Children Panel solicitors are a unique and limited resource. They are niche suppliers at the heart of
the family justice system; a key part of ensuring proper representation and eVective outcomes. Care cases
are unpredictable, fraught, and require skilful management. The solicitor not only addresses the needs of
their client, but helps them through an emotionally demanding process. They must be able to work with
parents; over 40% of whom have mental health problems; most parenting under conditions of extreme
poverty and deprivation and often living on the margins of society.119

2.2 To provide eVective representation, solicitors develop complex skills, and understand a wide range
of issues; a process developed with experience. Skills and knowledge must be updated through a common
professional development system.

2.3 The skills include:

— advocacy from Family Proceedings to the High Court;

— a full knowledge of the Children Act, extensive case law, practice directions, operation of the
Judicial Case Management Protocol;

— understanding and working knowledge of social work, local authority practice extensive guidance
and regulations covering social care, health, and education;120

— management of the case— chairing professionals’ and experts’ meetings

an understanding of;

115 These problems are outlined in detail by the latest survey of the social care workforce (Adult, children and young people—
Local Authority Social Care Workforce Survey 6, Report No 35—Social Care Workforce Series (2006) Local Authority
Workforce Intelligence Group), which includes lack of suitably qualified applicants and turnover rates.

116 Available independent research funded by the DCA indicates over one third (34%) of cases begin care proceedings without
a core assessment (Brophy 2006) Research Review: Child Care Proceedings under the Children Act 1989: London: DCA).

117 Paragraph 174, Carter report.
118 See, eg direct relevance of Article 6 (the right to a fair trial) and Article 8 (the right to family and private life) to child law.

Decisions may well prove irreversible in such cases, thus the European Court has held that there is an “even greater call than
usual for protection against arbitrary interferences,” and legal representation required where the stakes are high.

119 See, Brophy J (2006) Key features in the profile of children and parents subject to care proceedings, in Research Review:
Child Care Proceedings under the Children Act 1989; DCA: London.

120 Chapter 6 of Handbook.
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— risk assessment in child protection, child development issues, parenting;

— basic medical information in paediatrics;

— causation of serious injuries;

— psychiatric, psychological, and personality issues;

— learning diYculties and cognitive functioning;

2.4 Those who represent children must also

— have interview skills with children;

— decide on the competency of children and young people to give instructions;

— help children participate in decision-making procedures aVecting their future.

2.5 Using these skills aVects outcomes. Families engage in the legal process121; are helped to understand
the system better; their views are heard and they have influence over decisions. This meets the requirements
of “equality of arms’ between state and family, meaning every option to keep children out of state care is
carefully considered.

2.6 Social exclusion, antisocial behaviour, domestic abuse, the rise in mental health problems, and
contact, are high on the political agenda, requiring the critical contribution of a specialist body of lawyers
equipped to deal with these issues.

3. Quality Assurance and the Supplier Base

3.1 As the Committee may know, accreditation, managed through the Law Society Children Panel set
up in 1984, is designed to be a quality assurance benchmark for representation of all parties in care
proceedings. There are 1,569 members of this Panel, who are required undertake to conduct their own
advocacy when acting for children.

3.2 Paragraph 33 of the Carter report stresses that “a diverse and sustainable supplier base is essential for
clients of diverse backgrounds to have confidence in their legal services.” We highlighted the decline in child
law practitioners in our submission to the Select Committee in 2004. The demographics are a stark reminder
of the imminent crisis:

— there are only 15 members of the Panel who are under 30, the majority are over 45.

— Panel membership has dropped from an earlier high of 2000!.

— Since 2001 the number of solicitors firms undertaking family legally aided work has dropped from
4,593 to 2,784.

— Leading firms have closed; key firms have closed their family departments—a point of considerable
concern raised by the judiciary in April 2006.122.

3.2 The DCA recognises the need to increase ethnic diversity, but indications are that black and minority
ethnic solicitors are under-represented in areas of high minority ethnic populations. These proposals are
likely to have a disproportionate eVect in such communities.

3.3 The proposals will exacerbate the diYculty in attracting newly qualified lawyers into the field, leaving
the future of the supplier base fatally undermined. The decision to include counsels’ fees in the standard fee
for Private Law Cases will result in the work by which junior counsel gain their initial experience in this field
increasingly unavailable to them.

3.4 The proposals have already had damaging eVects. Confidence within the sector has slumped.
Planning for the future is impossible in the current climate of uncertainty. To imagine that the firms left will
see this field as one in which to expand is to misunderstand the reluctance of practices to base short, medium
and long term business decisions on proposals that no one practising within the field has any confidence in.

4. The Child Care Proceedings Review (CCPR)

4. Under A Fairer Deal for Legal Aid, a review of the child care proceedings was intended to be a cross-
government, end-to-end review aimed at ensuring the system’s eVectiveness in delivering the Every Child
Matters agenda and outcomes for children now enshrined in the Children Act 2004,123 and “to improve the
cross- Government delivery of the core welfare, minimum intervention and minimum delay principles set
out in the Children 1989.” A joint DCA/DFES review, the work was led by the DCA legal aid team, not the
policy team, with no remit to consider any element of the DFES budget. It is a conclusion that it was an
exercise to cut legal costs.

121 Available research also demonstrates strengths of the current family justice system with benefits for children and parents
compared with practices under previous legislation, the input of specialist child care lawyers has been central to that
development (see Brophy 2006; 84–87, ibid).

122 Comments by the Judiciary on Civil and Family Legal Aid: Proposals for Procurement: Civil Legal Aid (2006) April (http://
www.judiciary.gov.uk/publications—media/judicial—views—responses/index.htm)

123 ie Being healthy; staying safe; enjoying and achieving; making a positive contribution, and experiencing economic well being.
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4.2 The management data presented to justify major system change was drawn from a variety of sources,
including the LSC. Flaws in this data rendered it unreliable as a basis upon which to take radical decisions.
The report highlights the need for a system of collection of reliable data to inform decision-making.124

4.3 Research review commissioned by the DCA125 identified gaps in robust management data in this field,
but demonstrated many strengths in care proceedings under the Children Act, compared previous
legislation. Specialist solicitors were seen as central to the success.

4.4 The report recognised that reform would require consideration of other budgets and front-loading
of expertise to assist early resolution of issues; leading to the recommendation for the development of a Pre
Proceedings Protocol (PPP) to accompany the existing Judicial Case Management Protocol.

4.5 The potential benefits to the overall system that such an initiative would bring were recognised by
Lord Carter:126 The ALC is a member of the Ministerial Board and stakeholder groups. The scheme is a
long way from implementation and impossible to calculate in terms of impact on costs the work of social
services departments and local authority lawyers, including potential savings.127

5. The Carter Report

5.1 The principal focus of the work and consultation was on the criminal justice system and the need to
re-distribute funds to the civil budget; with no separate terms of reference for work on Family legal aid.

5.2 His emphasis on the need to sustain quality specialist practice (see para 3.2 above) was endorsed in
May 2006 by Ms Harman, who is now chairing the Ministerial Advisory Group on the CCPR:

“It is not acceptable that despite more than a 33% increase in the legal aid budget since 1997, and
an overspending in that budget currently running at £150 million a year, publicly funded family
law is being squeezed . . . I recognise the great importance of the high quality legal preparation and
representation that the Family Solicitors and the Family Bar provide . . . I will ensure that the
attention of the Carter review and my ministerial colleagues does not wander from the importance
of the provision of a good supply of good Family Solicitors and Barristers.”128

5.3 Care solicitors do not fit the competitive world envisaged by paragraph 26 of the report. The work is
time consuming and cannot be delegated. They carry small, heavy caseload and cannot add work to increase
profitability. The public law client base is not comparable with customers selecting other legal services.
Children’s solicitors are often appointed by court.

— Multiple problems leading to failures of parenting129, coupled with research on the socio-economic
status of many parents130 demonstrate that such cases do not generate return customers.

— There are too few specialist solicitors within regions to generate competition.

— Parties cannot find representation and have to travel to them.

— Multiplicity of parties in care cases mean solicitors often turn work away due to conflict of interest.
Carter model firms tend to be involved in all the cases they can be.

— “Chambers” would not comply with professional insurance requirements; parents would be
unlikely to use them.

5.4 The report calls for greater predictability, certainty and standardisation in cases, but does not oVer
a model on how these complex cases can be reduced to a standardised model of fees. Care cases are dynamic.
A case apparently straightforward at the outset can become hugely complex as historical details emerge,
previously unknown relatives come on the scene, parents relapse from addictions, and/or undetected abuse
is suddenly revealed. See Appendix 1 for examples.

124 Page 37, The Review of the Child Care Proceedings System in England and Wales.
125 Brophy 2006.
126 At paragraphs 177 to 179.
127 Indeed it was argued in July 2006 that the PPP will have additional cost implications for local authorities which have not

been addressed by government (see speech, Paul Fallon, Review of the Child Care Proceedings System in England and Wales,
Children Law UK Seminar 14 July 2006).

128 “The need for good public funding of family legal work”, speech May 2006.
129 Research indicates most cases contain multiple allegations of child maltreatment (ie more than one of sexual, physical and

emotional abuse and neglect) and multiple concerns/allegations leading to failures of parenting including mental illness, drug
abuse (and refusal to accept treatment for these), chaotic lifestyles, inability to protect a child from a violent partner, failure
to co-operative with health and welfare agencies, male violence, inability to control/cope with a children, involvement in
crime, inability to cope with/control a child (Brophy 2006: 14–16).

130 Available research indicates most parents (84%) are likely to be on income support; about 27% have a physical disability and
some 22% a learning disability; some 61% of cases also contained a parent who was abused as a child and over half of cases
(58%) contained children in families who were not a full siblings (based on data collected by Hunt et al. (1999) quoted in
Brophy (2006: 16–17).
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6. Legal Services Commission (LSC)

6.1 The appendices to the report appear to undermine the fundamental principles and observations in
the body of the report. They rely on inadequate data leading to inaccurate assumptions on the basis of which
they put forward financial proposals that are unsustainable; and recommend a staged fixed fee regime, not
a graduated fee scheme as recommended by Carter.

6.2 The figures supplied by the LSC are derived from a data collation system created for administrative
use. The proposed system is calculated on certificates not cases.

6.3 The data shares the same inherent inadequacies as that produced for the CCPR. It cannot provide
case management and costing information upon which reasonable decisions can be based. The LSC is
unable to assess the cost of each case, or its parts.

6.6 Consultation was limited and in broad terms. Despite the clear steer from Lord Carter there will be
no movement of funds to the family envelope.131

6.7 The LSC were ignorant of practice and procedure. The proposals make no allowance for solicitor
advocates. There is no justification for diVerent payment to a barrister or solicitor advocate undertaking the
same work.

6.8 The ALC has undertaken a survey—Appendix 2, which shows that average costs are higher than the
LSC figures and the proposed scheme will result in substantial losses.

6.9 The uplift in remuneration for members of the Children Panel is being removed but not replaced by
anything to maintain the necessary expertise. Peer review will not suYce to address either the crisis or quality
assurance.

6.10 The irrationality of a per certificate basis for standard fees rather than a per case renders the present
calculations completely inadequate. They will have to be re-done against new figures from the DCA/LSC
following a validation exercise to test their assumptions and the eVect of the proposed scheme.

6.11 The fixed fees are inadequate, and lead to disproportionate payments between solicitors for parties
regardless of work done; leaving some unpaid for work legitimately done. The crude system does not meet
the complexities of these cases.

6.12 The regime proposed for private law work is unworkable, and punitive to vulnerable women and
children. Junior counsel will not be able to gain experience in private law under the proposals.

7. The ALC Survey

7.1 A survey of ALC members conducted is at Appendix 2.

7.2 Many respondents were over 45 and experienced women solicitors whose earnings are largely from
child care work. The cases they handled had higher than average fees and they were likely to make
substantial losses.

7.3 ALC member firms have indicated that there would be a decrease in payments of between 37 and 47%.
Most have already cut their cloth to meet the demands of eYciency, adaptations to previous changes in
public funding, as well as rising overheads and the failure to increase remuneration to a reasonable level.

7.4 A high percentage of the members who responded to the survey said that the fees were unrealistic and
that they would pull out of public law completely.

8. The Consultation Process—Confidence and Trust?

8.1 The proposals came out mid July, without prior consultation about figures. The ill thought out fee
structure rocked the profession to its core. Despite formal request, there was no agreement to extend the
consultation period; an adherence to the letter rather than the spirit of the Cabinet Code.

8.2 There was no reassurance through the process of consultation. The legal aid minister recognised the
proposals needed adjustment but the LSC backtracked on her concessions.

8.3 The LSC have held public meetings and met practitioners in firms; a process at times patronising and
unhelpful. Practitioners were told:

— if their cases were more expensive than others they must be ineYcient;

— to pass their sensitive work to paralegals;

— eg accept £4,000 for a case currently chargeable at £19,000;

— to risk receiving £502 for advocacy for a week long case.

8.4 The LSC/DCA assert that growth in spending on public law cases is unsustainable. Their figures show
that solicitors’ costs per case have increased by just 2.06% pa over the last two years (in contrast with the
fees for both experts and counsel).

131 LSC 11th September 2006.
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Conclusions

The proposals for change are unworkable:

1. There is insuYcient data to meet the requirements of reasonable decision making to reach draconian
conclusions which will decimate the child care solicitor base and prevent the most vulnerable receiving
representation.

2. Fixed fees are an entirely inappropriate method of remunerating this area of work. Current fees are
subject to significant scrutiny by the LSC and court; it is unreasonable to significantly reduce children’s
solicitors’ income to balance increases in other areas of the budget.

3. The scheme fails to address the deleterious eVect of reducing the supplier base, before other initiatives
have been implemented and before the reliability of assumptions and data have been fully challenged,
meaning it will be too late to meet the Carter imperatives of quality and representation

4. They fail to link the proposals with the rest of the family justice system and the wider constituency of
issues. Thelack of joined up thinking means that they will undermine nearly all the key proposals
beingformulated for the Pre-Proceedings Protocol; particularly the acute problem of how the child’s
interests will be represented

5. The LSC is unreasonable to refuse to consider the impact of other developments eg the roll out of the
Preferred Supplier system; the publication of the Chief Medical OYcer’s report; the eVect of the means
assessment in criminal cases.

6. The proposals are unsupported by all: ADSS, local authority lawyers, CAFCASS, NAGALRO, (the
guardians’ professional association) and the judiciary, who envisage lengthy cases with unrepresented
parties.

7. Child care solicitors are dedicated, not wealthy. Their work goes beyond legal process and adds value
to society, dealing with areas repugnant to the general public. They ensure that the voices of the children
are heard. Parents’ solicitors are often the first professionals perceived by them as being “on their side”. They
assist adults face diYculties, access support, change; even give up children they love.

8. The system is driving practitioners out. Failure to address this will mean inadequacy of representation
for the most vulnerable at a critical point in their lives and cause delays and expense.

9. The proposals aim for a more eYcient, streamlined business model serviceprovided by larger, cost
eVectivefirms. However, the current uncertainty created by their approachis entirely inimical to this being
achieved—who in this climate would base future short, medium and long termbusiness plan on publicly
funded family law work? The approach is akin to trying to create an ice-cream empire byoVering business
opportunities in Antarctica.

10. There has been a failure to engage with the profession in the way envisaged by Carter to produce
solutions that meet the criteria he set and meet public need.

11. The implementation timetable is wholly unworkable, frankly insulting and will drive away even more.
The most eYcient approved suppliers are stating a clear intention to abandon the work as impossible.

12. Proposals which restrict the availability of specialist childcare practitioners are unlikely to be
compliant with the requirements of Article 6 of the European Convention of Human Rights; where
proceedings are complex and having to appear in person against the State would be unfair. Article 6(1) will
compel the State to provide for the assistance of a lawyer as such assistance is indispensable for an eVective
access to court132.

13. Child care solicitors are the last pillar in the line of child protection. A court can only act upon
evidence before it. A decimatedpopulation of specialist solicitors risks the destruction of that last pillar, with
inevitable consequences.

Caroline Little
Alistair MacDonald
Caroline Little
Liz Goldthorpe

November 2006

APPENDIX 1

Case 1. A “straightforward” case. Parents misuse alcohol; the child is pre—teen and with significant
attachment to parents. During proceedings the parents maintain abstinence and the case proceeds to an
agreed conclusion that the child stays at home under local authority supervision. Near final hearing the
parents relapse. The matter in eVect has to be re—heard leading to permanent removal of the child. The
second phase of the court process is more complex, requiring input of a child psychiatrist and considerations
of issues long term placement (adoption or fostering), contact with parents and family members and the

132 Airey v Ireland 2 EHHR 305 24.
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nature of therapeutic help required by the child. The removal from the family is contested and takes over a
week of court time. Costs of each party may be substantial. In consultation the LSC assume such cost levels
mean a high court case—in fact it is heard in FPC.

Case 2. An apparently complex shaking injury case. Unexplained injury to a child and unknown
perpetrator—the child was in the care of three people within the time frame given by the experts. Upon
receipt of medical evidence which is wholly agreed, the father admits to his solicitor being responsible for
the injury and appears willing to work with professionals to care for their child. Other than the injury
(described as an aberration) they appear competent and caring parents. The threshold aspect is
straightforward and uncontested, but the case is adjourned for a sophisticated risk assessment to consider
if is safe for the baby to remain with both parents. During the final hearing (listed six months ahead)
information comes to light that the father has seriously injured a previous partner’s child. That child’s
mother, whose address was unknown to father and professionals, has just heard of the incident and goes to
see the social worker. The case has to be adjourned for inquiries to be made of police and social work teams
and consideration of mother’s knowledge/collusion with father and her willingness to separate from the
father. She does so, and successfully cares for the baby on her own.

Case 3. A relatively straight case of parental neglect through substance misuse listed for a final hearing
of five days. The social worker leaves before preparation of the final care plans and is replaced by an agency
social worker who has just arrived from abroad and although competent, has no knowledge of the legal
process in this country. The legal representative for the local authority is not a qualified solicitor and has
not prepared the case according to practice directions. The parents are represented by their criminal solicitor
(not a panel member) who has instructed a barrister more used to appearing in the Crown Court, and
conducts the case as if it were a criminal matter. The result is that the case takes 12 days of court time—a
factor beyond the control of the court or the child’s solicitor.

APPENDIX 2

Survey of ALC Members

REPORT—OCTOBER 2006

1. Introduction

This survey was carried out during August/September 2006 and an email questionnaire was sent by a
contracted company to 818 ALC members.

The survey aimed to assess ALC members’ views on the Carter proposals and to inform the ALC response
to the consultation on these proposals. Members were asked about their own and their firm’s legally aided
public law children work, their views on the DCA/LSC fee proposals and, in addition, were asked to provide
details of the profit costs of their last six closed cases. They were then asked to provide costs for these same
cases under the various elements of the new regime.

1.1 Response rate

A total of 122 responses were received. Three of these were from lawyers working within local government
who were not operating within the proposed regime and were not able to respond to some sections or to
provide the case details sought. These three responses were therefore deleted, giving an eVective response
rate of 15% (119/818). The response rate is likely to have been seriously aVected by the timing of the survey
(over the August and early September holiday period), the lack of time for eVective follow-up procedures
to boost the response rate, and the fact that the survey asked for detailed financial information at a point
when some practitioners would not have fully got to grips with the financial eVects of the proposals.

Unless otherwise indicated, findings are based on all 119 respondents. Percentages may not add to 100
due to rounding.

Findings

2.1 Section 1: respondents and their firms

2.1.1 Gender: respondents were overwhelmingly female: 70% compared with the 30% who were male.

2.1.2 Ethnicity: the 6% who considered themselves to be a member of a minority ethnic group were
mainly based in London (this applied to six out of the seven of those describing themselves as members of
minority ethnic groups.)

2.1.3 Age: most respondents were aged 45 and over.
7% were between 25–34

33% were between 35–44

46% were between 45–54

12% were between 55–64.
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2.1.4 Length of qualification: the large majority of respondents had been qualified for more than 10 years.
2% had been qualified for up to three years
5% had been qualified for between three to five years
11% had been qualified for between six to 10 years
40% had been qualified for between 11–20 years
42% had been qualified for 21 years or more.

2.1.5 Membership of Resolution: around half (52%) of the 114 respondents to this question indicated that
they were also members of Resolution.

2.1.6 Practice location: around two thirds of respondents described their practice location as
metropolitan.

33% were based in London

34% were based in another metropolitan area

8% were based in a rural area
8% were based in suburban area

19% were based in an urban area.

2.1.7 Partnership status: almost three quarters (74%) of the 117 respondents to this question stated that
they were partners in their firm.

2.1.8 Size of family law team: the majority of the 117 respondents responding to this question reported
that their family law team was comprised of six or more fee members.

39% were members of a team of between one to five members

50% were members of a team of between six to 12 members

9% were members of a team of between 13–20 members

2% were members of a team of more than 21 members.

2.1.9 Nature of the firm’s family law work: almost all respondents (94%) described their firm as carrying
out both private and public law family work. The remainder (6%) did only public law work.

2.1.10 Firms’ fee income from family legal aid: 115 respondents indicated that their firms were involved
in family legal aid work to the following extent:

17% reported that this accounted for less than 10% of the firm’s FI

19% reported that this accounted for between 11–25% of the firm’s FI

22% reported that this accounted for between 26–50% of the firm’s FI
17% reported that this accounted for between 51–75% of the firm’s FI

12% reported that this accounted for between 76–90% of the firm’s FI

13% reported that this accounted for more than 90% of the firm’s FI.

2.1.11 Personal fee income from legal aid: 117 respondents described the extent of their own involvement
in legal aid work as shown below. The majority were heavily involved in legal aid work.

3% derived less than 10% of their FI from legal aid
1% derived between 11–25% of their FI from legal aid

8% derived between 26–50% of their FI from legal aid

7% derived between 51–75% of their FI from legal aid

20% derived between 76–90% of their FI from legal aid

62% derived more than 91% of their FI from legal aid.

2.1.12 Personal fee income from children legal aid: the majority of the 117 respondents to this question
reported a heavy involvement in this type of work.

3% derived less than 10% of their FI from this source

3% derived between 11–25% of their FI from this source

10% derived between 26–50% of their FI from this source

8% derived between 51–75% of their FI form this source

19% derived between 76–90% of their FI from this source

57% derived more than 90% of their FI from this source.

2.1.13 Greatest percentage of personal practice: from the three possible options, of the 118 respondents,

92% stated that the greatest percentage of their personal practice came from public law children
work.

4% gave the greatest percentage as coming from private law children work;

3% from “other” work.
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2.1.14 The eVect on firms’ work of the proposals: respondents were asked to select from five options the
likely eVect of the proposals on their firms. The 116 respondents replied as follows:

7% were likely to do more children legal aid work

29% were likely to reduce the amount of their children legal aid work

36% were likely to stop children legal aid work

9% were likely to merge with another firm

19% were not likely to do any of the above.

Those who indicated “none of the above” were asked why this was, and responses were of the
following nature:

Undecided (10 responses);

The amount of this work would stay the same (five responses);

Three indicated that they would close the firm;

Two that the firm would restructure.

2.2 Case details

2.2.1 Average cost per Special Children Act case: there were 87 valid responses to this question.

The average cost ranged from £2,700 to £17,179.

The average cost was between £5,500 and £9,000 in around half of these responses.

2.2.2 Preference for London/non-London or national rates: of the 107 respondents,

62% preferred the London/non-London rates, and 38% the national.

Almost all (97% or 37) London respondents preferred the London/non-London rates;

Over half (58% or 40) of those outside London preferred the national rate.

2.2.3 Case cost comparisons

Respondents were asked to provide information about their last six Special Children Act cases. Details
analysed included: the original profit costs figure; whether the case reached Level 3c in the proposed regime;
and profit costs under both the London/non-London and national rates of the proposed fee regime. Almost
all cases (92%) reached Level 3c. The tables below contain comparisons between the current and suggested
regimes. A number of cases were excluded from the analysis because they were likely to escape the proposed
structure or contained calculated values which were unlikely to occur under it. (It was apparent that
respondents found it diYcult to interpret the proposed structure.) Because of the limitations of the survey,
these cost comparisons cannot portray the eVect of the proposals on the casework of the ACL membership
as a whole. They describe the eVect on those cases for which responding members were able to provide valid
details at that point in time.

Cases contributing to the tables were selected according to the following criteria:

— Each case contained values for each relevant variable.

— Each case reached Level 3c.

— Original profit costs did not exceed £20,000.

— The calculated costs under the proposed regime fell within a range of greater than £2,500 and less
than £5,100—a likely range for most cases under the proposed scheme.

Table 1

CASES FROM LONDON FIRMS AT PROPOSED LONDON RATES

DiVerence:
new less old % change

Old fee New fee total value on all cases

Mean £6,484 £4,084 "£211,149 "37%
Min £670 £2,781
Max £16,450 £5,011
Total value £570,570 £359,421
No of cases 88
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Table 2

CASES FROM NON-LONDON FIRMS AT PROPOSED NON-LONDON RATES

DiVerence:
new less old % change

Old fee New fee total value on all cases

Mean £6,975 £3,905 "£721,452 "44%
Min £768 £2,502
Max £17,615 £5,086
Total value £1,639,043 £917,591
No of cases 235

Table 3

CASES FROM LONDON FIRMS AT PROPOSED NATIONAL RATE

DiVerence:
new less old

Old fee New fee total value % change

Mean £7,258 £3,829 "£339,461 "47% on all cases
Min £1,002 £2,562
Max £17,822 £4,836
Total value £718,504 £379,043
No of cases 99

Table 4

CASES FROM NON-LONDON FIRMS AT PROPOSED NATIONAL RATE

DiVerence:
new less old

Old fee New fee total value % change

Mean £6,816 £3,833 "£679,961 "44% on all cases
Min £768 £2,520
Max £17,616 £5,081
Total value £1,553,956 £873,995
No of cases 228

Tables 5 and 6 below look in more detail at the final fifth column of the above tables. They take the
percentage change for each case according to the relevant rate and, dividing the number of cases into four
equal groups, show how each of these quartiles fared. In table 5, for example, 25% of cases would have lost
more than 51%; a half would have lost more than 35% (and a half less than 35%) and the upper quartile
value shows that 25% of cases lost less than 7%.

Table 5

PERCENTAGE CHANGE, QUARTILE VALUES: LONDON/NON-LONDON RATES

London cases Non-London cases

Lower quartile "51% "58%
Median "35% "38%
Upper quartile "7% "8%
No of cases 88 235
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Table 6

PERCENTAGE CHANGE, QUARTILE VALUES: NATIONAL RATE

London cases Non-London cases

Lower quartile "59% "58%
Median "45% "38%
Upper quartile "24% "8%
No of cases 99 228

3. Views on the Proposals

This section of the questionnaire sought practitioners’ views on the detail and eVect of the proposals.

3.1 The ability to continue to represent and advise under the scheme: practitioners were oVered three
options to describe their views of the proposed fee regime. Of the 104 responses:

— Around three quarters thought that the fees were not realistic in any circumstances; this proportion
applied to both London and non-London respondents.

— A further 22% thought that they could continue if they reduced the time allowed per case.

— And 2% thought that they could continue to do good work at these rates.

3.2 An uplift for Law Society Children Panel members: almost all of the 105 respondents (99%) felt that
there should be such an uplift.

3.3 An uplift for certain clients: all 105 respondents to this question thought there should be such an
uplift.

3.4 An uplift for cases involving a foreign/immigration element: the vast majority (93%) of the 104
respondents thought that there should be such an uplift.

3.5 Agreement with the LSC definition of exceptional cases: of the 104 respondents to this question, 91%
disagreed with the LSC definition.

Those who disagreed were asked what they would consider an economically viable threshold. Of the
96 respondents:

— Around half (51%) selected the option of twice the fee.

— 13% selected the option of three times the fee.

— 37% preferred the “other” option.

When asked to specify what other option would be suitable, 32 respondents made a number of comments:

— Several suggested 1.5 times the fee.

— A number indicated a preference for hourly rates.

— Others stressed the complexity of cases.

— And others rejected fixed fees in principle.

3.6 Uplifts or exceptional cases at level 2: based on 103 responses, 89% thought that it was not reasonable
to have no uplifts or exceptional cases at this level. Those who did not think the LSC approach reasonable
in this respect were asked what they would consider as the definition of an exceptional case. There were 74
responses to this question, with some giving more than one suggestion or comment. By far the most often
mentioned (38 mentions) related to complexity. This was described, for example, in terms of clients/cases
involving learning disabilities, mental health problems, and multiple experts or parties.

— 14 respondents found it hard to define or took this opportunity to reject fixed fees.

— Four suggested a definition similar to the Bar’s, a SIP form or similar One wanted the judge to
decide and another the current guidelines 3 respondents wished all cases to be considered
exceptional

3.7 Lower rates for solicitor advocacy than counsel: of the 103 responding:

— 81% thought that barristers’ graduated fees should apply.

— 14% thought not.

— 6% were undecided.

3.8 Amount of personal advocacy currently undertaken: of the 102 respondents:

— 20% reported that they did all of their own advocacy.

— 71% did most of their own advocacy.

— 9% did some.

— 1% did very little.



3611141067 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 282 Constitutional Affairs Committee: Evidence

3.8.1 Regionally: the percentage doing most of their own advocacy was similar for both London and non-
London respondents. But those outside London were more likely to say that they did all of their own
advocacy (25% compared with 9%.) In contrast, London respondents were more likely to say that they did
some of their own advocacy (18% compared with 4% of non-Londoners.)

3.9 Changes to the amount of personal advocacy under the proposed scheme: when asked whether the
scheme would change the amount of personal advocacy undertaken, of the 103 respondents:

— 81% stated that they would do less.

— 13% that the amount would stay the same.

— 7% that they would do more.

3.10 Preparedness to undertake level 2 work at the proposed rate: of the 103 responding,

— 14% stated that they were prepared to do this.

— 65% that they were not.

— 22% that they were undecided.

3.11 Funding of pre-proceedings work as licensed work: of the 102 responding:

— 60% agreed that this was acceptable.

— 13% disagreed.

— 22% were undecided.

Those disagreeing were asked how this work should be funded. There were 13 responses. The most
common comment was “don’t know” from four of these. Another two suggested “the same as now”; another
one an hourly rate; and a further response suggested Legal help”. Other suggestions were for a new fund; a
pre-certificate limited to £1,500; an extendable Legal Help; rolling up this work into the overall fee for the
case; and an “important” rate at the top end of the rates for panel solicitors.

3.12 The economic viability of the proposed pre-proceedings rates: of the 101 respondents:

— 7% thought the rates viable.

— 86% did not.

— 7% were undecided.

3.13 The reasonableness of the proposed escape: of the 101 responding:

— 84% did not think this proposal reasonable.

— 16% were undecided.

3.14 Representation at the pre-proceedings stage:

— 7% of the 102 respondents agreed with the proposal that there should be no representation at
this stage.

— 81% disagreed.

— 12% were undecided.

3.15 The minimum value payment: there were 101 responses to this question:

— 42% agreeing with the £25,000 value.

— 41% agreeing with the £50,000 value.

— 18% opting for an “other” value.

3.15.1 “Other” Options: those selecting the “other” option were asked what this should be; there were 15
responses to this question:

— Most common (five responses) preferring no set amount or zero.

— The next most common response (three) was “don’t know”.

— There were two suggestions of £100,000.

— A further two of £150,000.

— The remaining two suggestions were for £5,000 and £75,000.

3.15.2 Reasons for other options: when asked to give a reason for their suggestion, 14 respondents gave
reasons that were divided between the need for a lower rate to ensure local provision and rural coverage,
and the need for a higher rate to sustain practices and provide appropriate remuneration for experienced
solicitors.
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3.16 The LSC requirement for a specified number of advice and assistance cases: of the 102 respondents
to this question:

— 20% thought this reasonable.

— 66% did not.

— 15% were undecided.

November 2006

Evidence submitted by the Rt Hon Sir Mark Potter, President of the Family Division; Chairman of the
Family Justice Council. (LAR 224)

1. As President of the Family Division, I am also Chairman of the Family Justice Council. In that role I
presented, and I fully endorse, the response of the Council to Consultation Paper “Legal Aid: A Sustainable
Future”, as an overview of the potential implications for family justice. The purpose of this opening
statement is to highlight the serious concerns of the judiciary as to the likely adverse eVect on court
proceedings, particularly those relating to children, should the proposals be put into eVect in their
present form.

The Impact of the Proposed Changes on the Family Justice System

2. My preliminary observation is that, in certain crucial respects, the current proposals run counter to
the aims of the Carter Review in that they:

(1) do nothing to promote best practice within a preferred supplier community;

(2) do nothing to retain preferred suppliers;

(3) will weaken judicial control of necessary work, given that there are no task- based fees which derive
from eVective case management.

(4) will accelerate, rather than reduce, the flight of specialist solicitors and advocates away from
publicly funded family work.

Public Law Care Cases

3. Family Judges are particularly dependent upon the expertise of firms specialising in the representation
of children (in particular those acting for the child’s guardian appointed in every care case) for the eVective
case management of proceedings. It is an essential corollary of the need for such case management, that the
court is able to direct a party to undertake specific tasks to this end, as well as to make up for deficiencies
in local authority preparation. That party is almost invariably the child’s solicitor.

4. The structure proposed by the LSC in its present form;

(a) makes no provision for such additional tasks;

(b) instead of being a graduated structure (as recommended by LordCarter), provides for fixed fees
with no uplifts for complexity, and no panel uplifts for accredited experienced practitioners;

(c) does not provide parity with the Bar for specialist children’s panel solicitor advocates;

(d) is not tailored to meet the requirements of the revised Protocol for public law cases, which is in the
course of finalisation and will govern proceedings once finalised;

(e) provides for fixed advocacy fees which take no account of the number of inter-related separate
hearings to be funded out of one fee;

(f) provides on a crude averaging basis for fixed (ungraduated) fees across the board.

5. Thus the previous uplift for panel membership will be redistributed across all suppliers. It will reward
the ineVective at the expense of the specialist panel members who provide high quality work, in particular
the children solicitors, whose expenses in most cases exceed the average fee. On this basis, it is likely that
specialist children panel suppliers will be unable to remunerate the tasks they are ordered/requested to
perform; the preferred suppliers will be priced out of the market and the less qualified and experienced non-
specialist suppliers will remain, ie the very opposite eVect to that intended by Carter.
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6. A solution to the problem of uneven reward under a fixed fee system, proposed to Lord Carter by the
judiciary but not adopted in his report, was to link the right to payment of an increment above the fixed fee
to items of “extra” work/case management specifically authorised by the judge.

Private Law Cases

7. In private law, ancillary relief and other proceedings where “non-means tested, non-merits” Legal Aid
is unavailable, there has already been a dramatic increase in unrepresented and poorly represented litigants.
Unrepresented litigants are now the norm in anything other than ancillary relief cases between persons of
means. They take a great deal of careful management and time, frequently failing to identify the real issues,
including those which the court should pursue in relation to their children. They often absent themselves
from critical hearings (including enforcement) and make continuous case management diYcult, thus
increasing delay and costs for the court, CAFCASS and other parties.

8. The LSC proposals, unmodified, will increase the number of unrepresented and poorly represented
litigants in these categories of case because of the concept of the global fee from which all representation
has to be paid eg the FDR, any injunction proceedings and a s 8 hearing, thereby making such hearings cost
ineVective for advocates and litigators alike. The proposal to limit the Bar’s Graduated Fee Scheme will
constitute further serious erosion of the availability of quality representation in publicly funded family
work.

Cost Drivers in Family Justice and their Impact on the Legal Aid Budget

Public Law

9. The primary cost driver in public law children proceedings is the extent to which expert assessment is
required in the course of the proceedings. The pre-proceedings Protocol recommended by the CCPR may
have the eVect of ensuring greater pre-proceedings assessment. However, the capacity (and in some cases
the opportunity) of Local Authorities, to do that work is limited and post-proceedings professional/expert
assessment will remain necessary. That cost will not be substantially alleviated unless the recent
recommendations of the Chief Medical OYcer are implemented (no doubt a distant prospect).

10. There is an ever increasing volume of multi-cultural cases, often involving persons of uncertain
immigration status, in which diVerences in culture, language and extended family dynamics add hugely to
the diYculties and costs. Where interpreters’ services are required, the length of time taken at a hearing may
be almost doubled.

11. More generalised cost drivers are the increasing complexity of cases generally, poor social work, poor
communication with parents and other agencies involved with families, and inadequate legal advice before
commencement of proceedings.

12. The steady increase in alcohol and drug addiction produces more and more inadequate parenting.
This increases the number of cases and, within those cases, the delays in disposal which are necessary where
rehabilitation is a realistic prospect. Second (and even third) generation care cases are regularly encountered.

13. In a number of cases, particularly those of alleged child abuse, improvement in scientific and medical
knowledge has led to more sophisticated tests and procedures, as well as expert argument as to whether
abuse can be established.

Judicial Contribution to the Control of Costs

14. Unlike civil litigation, family cases are not amenable (save in a relatively few private law cases) to the
discipline of a costs order imposed by the judge in respect of adjournments or wasted time and costs. The
parties are usually legally aided and, in public law cases, judges are reluctant to impose costs orders on Local
Authorities, whose frequent procedural and substantive failings stem largely from shortages and high
turnover in staV and limited budgets. Such orders are exceptional and are reserved for particularly glaring
examples of malpractice or unreasonable conduct. Generally speaking, judges are intensely aware of the
need to contain Legal Aid costs in Public Law cases. They will excuse representatives from attendance where
it appears unnecessary, but such opportunities are limited.

15. Beyond the suggestion in paragraph 6 above, it should not be the function of the judiciary to regulate
the level of solicitors/advocates’ fees. The key contribution of the judiciary in this field must be firm and close
case management at the early stage in order to reduce the number of hearings. In this respect four current
judicial initiatives have recently been launched in Liverpool, Hampshire, London and CardiV in conjunction
with the revision of the Public Law Protocol following the CCPR.
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Quality Assurance in Advice and Representation

16. I do not consider that the judiciary should be involved in accreditation (save by way of providing
references), or continuous assessment and quality control of individual advocates. Quality control is the
function of the professional bodies by a system of review in relation to which judicial input is appropriate:
see Recommendation 5.3 of Lord Carter’s Review and the Opening Statement of Thomas LJ.

November 2006

Evidence submitted by the Rt Hon Lord Justice Thomas, former Senior Presiding Judge (LAR 225)

I. Impact of Changes to Legal Aid System on Criminal Justice

1. The interests of the judiciary in the legal aid system as regards criminal justice are:

(a) A profession of suYcient size and skill to provide good advice and case preparation prior to trial
and eVective advocacy in court.

(b) Advocates in individual cases of the quality needed to do the level of case in question; this is
particularly important in crime as diVerent qualities and competencies are required for diVerent
levels of case.

(c) Fees are set in such a way as to encourage eYcient and expeditious preparation prior to trial and
the eYcient conduct of the case; there should be no perverse incentives.

2. The level of remuneration is not a matter on which the judiciary have commented to the Carter Review,
as it would have been inappropriate for them to do so; that remains the position. It is, however, axiomatic
that the overall levels of remuneration must be such as to ensure that the criminal justice system has lawyers
of the requisite quality, both for prosecution and defence work, with a proper structure for career
progression. The system gains much from the long established practice that an advocate often prosecutes
and defends.

3. The judiciary have taken a close interest in quality and in the structuring of the fees.

(a) As you may be aware I have been chairing meetings on the introduction of a Quality Assurance
for Advocates Scheme since August 2006 under Recommendation 5.3 of Lord Carter’s report.

(b) The regular meetings on the scheme’s development have been attended by representatives from the
Solicitor’s Regulation Authority (SRA), Bar Standards Board (BSB), the representational side of
the Law Society and the Bar, in addition to the CPS, LSC and DCA.

(c) After much hard work and co-operation a framework has been agreed, from which the full details
of the Quality Assurance for Advocates Scheme can be developed. I would like to record my
considerable thanks to all involved for their hard work.

(d) This framework is set out in a working paper which members of the representational and the
regulatory sides of the Law Society and Bar Council will be putting to their respective bodies.

(e) The intention is to produce a developed scheme for consultation by April 2007, which will be
subject to a full Regulatory Impact Assessment.

(f) The scheme will enable quality assured chambers and firms to assign competency levels to an
advocate who works for or in them. This competency level will be assigned after careful
consideration of all evidence submitted on the advocate’s performance and against objective
criteria of competencies, based on the current quality assured CPS and QC systems.

(g) Chambers or firms will have to check that the competency level of an advocate is suYcient for the
complexities of the case. This will ensure that the right advocate is taking on the right case, and
quality representation is assured for all publicly funded legal aid cases.

(h) The process of peer review conducted by each profession will ensure that chambers and firms are
assigning the correct competency levels to advocates, and that cases are taken by advocates with
the right level of behaviours and skills.

(i) The scheme is designed to be light-touch, and is intended to be straightforward for practitioners,
chambers and firms to operate.

(j) DCA, LSC and CPS oYcials have also been involved in formulating the paper and are confident
that the current QAAS will answer the need for a system to be in place which ensures good quality
representation for publicly funded defendants.

(k) The scheme will be up and running before the introduction of price competitive tendering, and will
cover publicly funded criminal legal aid litigants in the first instance. Such a system will be essential
when the scheme becomes subject to competitive tendering.

(l) It may be extended to cover publicly funded family and civil litigants, and ultimately all publicly
funded litigants.
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4. As to the way in which fees are set:

(a) The Carter proposals for a single fee for most cases in the Magistrates Courts with limited add on
fees provides a proper basis for fees for criminal cases and is consistent with the reforms being
made in the Magistrates Courts; the same is the case for Crown Court cases. A careful watch will
need to be kept on the way in which this operates in practice; for example the system to pay a
proportion of the fee in a case in the Crown court when a plea is made prior to trial will need careful
monitoring to ensure that the proportion of the fee paid, which diVers depending on the timing of
the plea, has been correctly set.

(b) As to the VHCC cases, the LSC will manage the expenditure on each case under arrangements
which need to be much more robust than existing arrangements. To help in the management of
these cases by the court and the LSC, Lord Justice Hughes chaired a committee (established as
a result of Carter recommendation 4.21) which has formulated proposals for timetables for the
pre-trial period and for the trial and for monitoring lapses. It is intended that the timetable for
the pre-trial period and the estimate of the trial length should inform both prosecution and defence
funders as to the work necessary.

II. Cost Drivers in Criminal Justice and Their Impact on the Legal Aid Budget

5. There is no doubt that the cost of criminal cases has been increased by:

(a) Legislative change of increasing frequency and increasing complexity. Much of the complexity is
due to unnecessary circumscription of judicial discretion in legislative provisions. For example, in
sentencing a judge is compelled to spell out a number of matters when passing sentence. A diVerent
approach to legislation is needed which would provide stability and simplicity.

(b) Application of over complex procedure to cases in the Magistrates Courts; much is being done to
remedy this without legislation. The judiciary, the police, CPS, HMCS/DCA/OCJR and the
professions are working jointly to speed up and simplify the way cases are conducted in the
Magistrates Courts from the time of arrest to trial.

(c) Failure to appreciate the importance of and to comply with the criminal procedure rules, failure
to comply with court orders and poor case preparation; this sometimes is the fault of the CPS and
sometimes the fault of the defence. The judiciary are taking a robust line in relation to such failures
and hope that the system for quality assurance will deal with those lawyers who have a record of
repeated failures.

(d) An unnecessary number of pre-trial hearings; the judiciary, CPS HMCS/DCA/OCJR and the
professions are working together to reduce the number to an absolute minimum. The fee structure
proposed by Carter provides an incentive to keep such hearings to a minimum.

(e) Trials, in simple and more complex cases, taking longer. The judiciary is attempting to reverse this
trend by ensuring issues are identified and a strict watch is kept on the time a trial takes.

(f) The disclosure regime. The protocols on disclosure in the Crown and Magistrates Courts which
were prepared by working parties chaired by the judiciary are addressing the abuses of the way the
current legislative regime is operated.

III. Judicial Contribution to the Control of Cost of Criminal Cases

6. The conduct of the business of the courts is the responsibility of the judiciary; the judiciary is well aware
of the need to ensure that the resources made available to the criminal justice system are eYciently used.

7. The judiciary have been working with HMCS/DCA/OCJR, the CPS, police and the professions to
improve the way in which the criminal justice system operates and thus ensure the more eYcient use of
resources. In addition to the matters to which I have referred, there are the following further examples:

(a) The long and complex case protocol.

(b) The terrorist cases protocol.

(c) More eYcient listing.

(d) Work on the proposal for virtual courts.

(e) A review by the Resident Judges of Crown Court practice.

(f) The decisions of the Court of Appeal Criminal Division in Khodr Chaaban [2001] 3526/W5,
Jan Jisl [2004] EWCA Crim 696, R v K & others [2006] EWCA Crim 724.

November 2006
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Evidence submitted by the Rt Hon Sir Anthony Clarke, Master of the Rolls (LAR 226)

Introduction

As head of civil justice, my responsibility relates only to civil justice and not to criminal justice or family
justice. I shall therefore speak only to the eVect of the Carter review on civil justice. My concern, and I am
sure that of other judges who deal with civil cases is that any reforms should improve access to justice and
that none of the reforms in the family or criminal fields should redound to the disadvantage of civil litigants.

History

The Legal Aid scheme was introduced in England and Wales in 1948. The scheme provided access to
justice for people who could not otherwise aVord to litigate. In the 1960s 80% of households qualified for
civil Legal Aid. Over the years the growing demand from the criminal, family public law and asylum fields
has meant that there has been a reduction in the amount of funding available for civil work. In the 10 years
from 1995 to 2005 the civil legal aid budget was reduced by £168 million; so that we are now in a position
where only a very small number of the population is eligible—households must have a disposable income
of less than £645 per month to qualify and then only in certain types of claim. Legal Aid is no longer provided
for routine personal injury claims, this type of case is funded by the private sector through Conditional Fee
Agreements.

CFAs

Conditional Fee Agreements, which are a form of “no win—no fee” arrangement, operate on the basis
that should the claimant lose his case, the solicitor will either take no fee at all or it will be significantly
reduced. In recognition of this risk, the solicitor is able to charge a success fee of up to 100% of his costs,
for which the defendant is then liable. However, if the claimant loses, he is liable for the defendant’s costs.
As most litigants who are represented by CFAs do not have suYcient funds to cover this eventuality, the
claimant must have insurance cover—known as after the event insurance or ATE—as protection against
any liability for the defendant’s costs.

The ATE insurance premiums can be expensive. Although they too are recoverable from the defendant
if the claim succeeds, this means that the defendant is liable, not only for the normal costs of litigation (which
include the solicitor’s ordinary profit costs, but also a success fee of up to 100% of the costs, and the ATE
premium. This has led to an increasing amount of litigation in which paying parties, usually backed by
liability insurers, have attacked the validity of individual CFA agreements.

Whilst the CFA market is buoyant at the moment, the ATE market is immature and there is a worry that
it may become vulnerable. Should the ATE market collapse, CFAs will become inoperable, leaving a
significant number of people with no means of gaining access to justice. This position was recognised by
Lord Carter in his report. He agreed that the time had come to look at establishing some form of
Contingency Legal Aid Fund (or CLAF) or Supplementary Legal Aid Fund (or SLAS). In the case of a
CLAF it is necessary to find someone to provide money to set up a fund to fund the first claimants.
Thereafter the idea is that the fund would be self-financing, either with an uplift on the costs or (more likely)
by clawing back part of the damages paid to the claimant. In the case of a SLAS, as the name suggests, the
Legal Services Commission (LSC) might provide the funds in the first place and again be self-financing in
the same way.

The Civil Justice Council of which I am Chairman, has undertaken research of schemes which are
operating successfully in other parts of the world, notably in Hong Kong and Canada. In Hong Kong, the
funds came from the Jockey Club. Another possible (and to my mind justifiable) source would be the large
sums of unclaimed monies paid into court in the past. However, in the first place, it seems to me that it may
well be possible to start a SLAS within current Legal Aid funding and I very much hope that the Civil Justice
Council’s recommendation—that such a scheme should be developed on a pilot basis for group litigation
cases, where Legal Aid is currently highly restricted—will be taken forward.

Implementation of Carter

Turning then to Lord Carter’s proposals for Civil Legal Aid. I hope I have set the context within which
civil legal aid operates today. I annex to this statement a summary of the main points in the Carter Review.
I comment as follows.

As I see it, the recommendations designed to avoid litigation are sensible and should, if anything, be
expanded. There are, for example many worthwhile ombudsmen schemes which assist the claimant without
involving legal cost.

The problem is that the funding that is left for civil work, is now only available for the most disadvantaged
and vulnerable people in our society. From a judicial perspective our concern is that these people should
receive quality advice and assistance from appropriately skilled lawyers close to their homes.
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In their response to Lord Carter’s report the Civil Justice Council expressed a concern that many civil
practitioners have already abandoned legal aid work; in the past five years the number of solicitors’ oYces
operating general civil contracts, has reduced by 28%133. There is a real concern that the Carter reforms may
make this trend worse.

Lord Carter’s main focus was rightly directed at reforming the systems for criminal legal aid, but many
criminal firms also undertake family and civil work. If these firms close down due the development of “super
criminal practices”, their civil work may also be lost. I am concerned that insuYcient thought has been given
to this problem. The CJC recommended that the criminal reforms should be monitored over a period of
three years to see how they aVect supplies of services and structure of firms before any changes to family
and then civil are made. Whether three years is the correct period or not, surely some research is required

As I understand it, although new contracts are likely to be made in April 2007, the proposed fixed fee
structure will not be implemented until October. It is not for me as a member of the judiciary to comment
on any particular level of fee. The concern of the judges is, however, that both the fee structure and the level
of fees should be fixed at a rate that will provide reasonable remuneration for solicitors, so as to ensure that
there are enough solicitors to advise and represent the seriously disadvantaged, as for example those with
mental health problems and those with housing problems, and to ensure that there are no “advice deserts”.

The same concern centres on the proposed new CLACs. A CLAN is a network of lawyers and seems very
sensible, at least to me. However, the idea of a CLAC is that solicitors should combine into a centre. As the
CJC observed in its response paper, which I would invite the committee to consider, contract with existing
solicitors should only be replaced by a CLAC, if it can be shown that there will continue to be the same
number of specialist advisers available for the vulnerable.

In this regard the CJC has had considerable success in the past in brokering a sensible way forward by
discussion with the various interested parties, including the LSC. On a positive note, the CJC is now working
with the DCA, LSC and practitioners to develop joint proposals for improving eYciency and value for
money. The CJC has an excellent track record in negotiating agreements between parties and I am delighted
that the DCA, and the Legal Services Commission has agreed to work with the Council and practitioners
to jointly identify areas where improvements can be made.

November 2006

Evidence submitted by Frank H Stephen, Professor of Regulation, School of Law,
University of Manchester (LAR 228)

Impact of Fixed Payments for Legal Aid on Solicitor Behaviour

I have been invited to submit this memorandum of evidence to the Select Committee on Constitutional
AVairs to aid it in its review of the Implementation of the Carter Review of Legal Aid in England and Wales.
It has been suggested that research which I have carried out (with Cyrus Tata of Strathclyde University) on
the impact of the introduction of fixed payments for certain categories of criminal legal aid services in
Scotland provides insights on the likely behaviour of solicitors in England and Wales to the introduction of
block contracts and fixed payment for legal aid in that jurisdiction which may be of interest to the Select
Committee.

Before turning to a discussion of this research I think it important to enter a number of caveats. All of
the research which I have carried out on legal aid has been exclusively concerned with the legal aid system
in Scotland. Members of the Committee will appreciate that legal aid in Scotland is governed by a separate
set of regulations and administrative procedures from those in England and Wales. It is administered by the
Scottish Legal Aid Board whose powers derive from separate legislation from that of England & Wales and
since devolution legislative authority in this area lies with the Scottish Parliament. In addition, it should be
remembered that Scotland has its own distinctive legal system and legal profession. Not only are there
diVerences in law from England and Wales but the diVerences extend to: the court system; rules of criminal
procedure; and the division between the two branches of the legal profession. Scottish solicitors have rights
of audience before the courts that extend to a higher echelon of the court system than do their English
counterparts. Consequently, the role of the bar (Faculty of Advocates) is less in Scotland than in England
and Wales. All of this implies that one must be careful in drawing inferences about how reforms of the legal
aid system of England and Wales will operate from experience north of the border. I would also like to make
clear that the interpretations of our research which I express here are my own and are not necessarily shared
by Cyrus Tata or those who commissioned our research (Scottish Executive Justice Department).

As an economist one of my interests is the role which incentives play in the legal system. In particular, I
am interested in how the legal profession responds to changes in incentives. The change in the nature of
payments made to solicitors in Scotland introduced by the Criminal Legal Aid Fixed Payments (Scotland)
Regulations 1999 as amended by the Criminal Aid (Fixed Payments) (Scotland) Amendment Regulations

133 LSC Civil Contracting Report 06–07—January 2007.
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2002 provide a natural experiment to examine responses of lawyers to a change in incentives. They were
implemented from 1st April 1999. The proposals emanating from the Carter Review for contracts for the
supply of legal aid services to be based on bids for blocks of cases is economically equivalent to the supply
of services on a fixed fee basis. Thus the analysis of the Scottish switch to fixed payments for summary
criminal legal aid may provide relevant insights.

Two of the research projects which I have undertaken are concerned with the issue of fixed payments.
The first was commissioned by the Law Society of Scotland during the period of consultation prior to the
introduction of the legislation. It was an attempt to estimate the likely eVects of fixed payments being
introduced at the rates proposed. This work was later published as “Reform of Legal Aid in Scotland”,
Hume Papers on Public Policy, Vol 8, No 3, 2001, pp 23–31. Inter alia, simulations were carried out using
unpublished oYcial data on payments of summary legal aid to solicitors to estimate the eVect of introducing
fixed payments on solicitors carrying out diVerent amounts of summary legal aid work. The eVects of
introducing fixed payments at both the, then, current average payment level and at the proposed level were
estimated. This was done in order to distinguish between the eVect of fixed payments per se and the eVects
of reducing the average payment per case. The estimated eVects on the incomes of firms carrying out
diVerent amounts of summary legal aid varied greatly. Solicitors doing between 40 and 50 cases were subject
to large variations on income from summary legal aid over a five year simulation period whilst those doing
fewer than 10 cases were only subject to minor fluctuations in income. Solicitors undertaking more than 400
cases per year were subject to little variation in income from fixed fees per se because their income per case
was close to the average income per case. However this group were hit the hardest by the proposed reduction
in the level of payments.

How suppliers would react to the introduction of fixed payments, it was suggested, would depend on their
underlying motivations. If solicitors are motivated solely by the interests of their clients it was predicted that
in the long run those suppliers who undertook a significant but small amount would move out of this area
of work leaving it to larger suppliers who would provide a more routinised service. On the other hand, if
the predominant motivation of solicitors is their own financial well being they would reduce their
professional input to a level commensurate with the level of remuneration allowing them to devote their time
to other more profitable areas of work or to increase the number of summary cases which they undertook.
In either of the latter two cases the service provided to clients is likely to fall.

The implications of this work for the analysis of the Carter proposals are two-fold. Since what is involved
is essentially a fixed price contract, a firm’s costs will fluctuate depending on the mix of straightforward and
more complex cases if a small number of cases is contracted for. Only when the number of cases contracted
for is suYciently large to represent a random sample of all cases will there tend to be a cancelling out of
simple and complex cases so that costs for the total number of cases is commensurate with the payments
received. Thus it is in the interests of firms for the minimum contract size to be relatively large134. However,
a second eVect of the proposed scheme is likely to produce downward pressure on fees. To the extent that
there is competitive bidding for contracts bid prices are likely to be pushed down. The literature on auctions
and competitive bidding has identified a phenomenon known as the winner’s curse ie the party winning an
auction is likely to have overbid. This applies even to very sophisticated bidders (cf. bidding for UK 3rd
generation mobile spectrum). The implication is that firms bidding for legal aid contracts are likely to bid
low. This will exacerbate the problem of covering their costs. Thus the consequence is likely to be a reduced
level of service for clients.

The second project which I have undertaken (along with Cyrus Tata) was commissioned by the Scottish
Executive Justice Department to examine the impact of the introduced of fixed payments from 1999. A
summary of the findings of this research is available in Research Findings No 61/2006, Legal Studies Research
Programme, Scottish Executive. The impact of fixed payments on case management is discussed in C Tata
and F H Stephen, “‘Swings and Roundabouts’: Do Changes to the Structure of Legal Aid Remuneration
Make a Real DiVerence to Criminal Case Management and Case Outcomes?”, [2006] Criminal Law Review,
722–741. The full Report on this project is is awaiting publication by the Scottish Executive.

This project uses both statistical analyses and interviews with defence lawyers and prosecutors to identify
changes in the number of legally aided summary cases, the trajectory of cases through the court system, the
incomes of firms from summary legal aid and the way solicitors manage summary cases. It is argued that
these measurable changes are a consequence of changes in the behaviour of defence solicitors arising from
the introduction of fixed payments. The use of a number of sources of evidence allows evidence from each
source to be triangulated by the evidence from the other sources. We believe that the evidence from the
diVerent sources is consistent. In particular the interviews with solicitors and prosecutors confirm the
inferences drawn from two separate statistical analyses.

Certain characteristics of the Scottish legal aid system provide a means for measuring changes in solicitor
behaviour. In particular, under the Scottish system criminal legal aid is only accessed where a “not guilty”
plea is tendered. Accused persons pleading guilty are only entitled to Advice and Assistance and ABWOR.
If a reduction in average payment per case (through the introduction of fixed payments) provides an
incentive for solicitors to take on more legally-aided cases this might result in a higher proportion of accused
persons pleading not guilty, ceteris paribus. Under Scottish criminal procedure there is no prior disclosure

134 This is in addition to any reduction in average cost due to economies of scale.
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of Crown evidence in criminal trials. This has resulted in the defence arranging to have precognitions taken
from Crown witnesses. Under the time-and-line system the cost of taking precognitions was treated as an
expense claimable from the Legal Aid Board whilst under fixed payments such expenses have to be covered
from the fixed payment. Changes in the use of precognitions would then be an indicator of the influence of
fixed payments on how cases are handled.

Our statistical analysis of data supplied by the Crown OYce on the proportion of cases terminating at
each of four key stages in the criminal prosecution process in summary cases in all SheriV Courts in Scotland
suggested that the proportion of cases terminating at the pleading diet (initial hearing) fell after the
introduction of fixed payments. This is consistent with an increase in the proportion of not guilty pleas.
However, there was also an increase in the proportion of cases terminating at the Intermediate Diet (pre-
trial hearing) and on the day of the trial without evidence being led. Consequently the proportion of cases
going to full trial fell. Thus although the proportion of cases with a plea of not guilty rose (and thus the
proportion of accused eligible for summary legal aid) that plea was changed to guilty before any trial could
take place. Data supplied by the Scottish Legal Aid Board on all legal aided summary cases in the SheriV
Courts for two years prior to and three years after the introduction of fixed payments revealed a consistent
pattern of an increase in the proportion of cases being legally aided after the introduction of fixed payments.
These two sets of data suggest that the introduction of fixed payments (at a rate below the previous average
payment) resulted in more legally aided cases being taken up by solicitors. Our interview data confirmed
that such behaviour was being observed by lawyers and prosecutors.

Further analysis of the legal aid data revealed that firms which were heavily involved in summary legal
aid work had dramatically increased the number of cases which they undertook. They also became more
assiduous in claiming payments under Advice and Assistance. As a consequence, by the third year after the
introduction of fixed payments the income of these firms from Summary Criminal Legal Aid and Advice
and Assistance was on average above that prior to the introduction of fixed payments. All of these data
suggest that the introduction of fixed payments led to specialist legal aid firms increasing the number of cases
undertaken.

Surveys of defence lawyers and subsequent interviews with them revealed a dramatic fall in the use of
precognitions. Interviews with lawyers and prosecutors also suggested a reduction in the preparation of the
defence. Again this is consistent with defence lawyers reducing their input to cases following the reduction
in fee rates which accompanied the introduction of fixed payments.

The evidence we have assembled on the consequences of the introduction of fixed payments in summary
legal aid in Scotland is consistent with defence lawyers reacting in an economically rational manner to the
reduced income per case which fixed fees entailed. Those highly involved in summary legal aid work appear
to have reacted by reducing their professional input to cases and producing a more routinised service. The
particularities of the Scottish Legal Aid system and Scottish criminal procedure allowed us to pick up
indicators of these changes in behaviour which were confirmed in our interview data. I have no reason to
believe that the ethical constraints on English solicitors are greater than those on Scottish solicitors.
Consequently I would expect that the introduction of bidding for contracts for blocks of work (which is
likely to result in a reduction in fees per case) will result in a similar change in behaviour of English legal
aid specialists.

I would like to stress that none of the work I have undertaken allows any inference to be drawn on whether
the work done by solicitors either before or after the introduction of fixed fees in Scotland was adequate,
excessive or inadequate. All the research allows us to infer is that the level of lawyer input into cases is likely
to have reduced as a consequence of fixed fees.

February 2007

Supplementary evidence submitted by the Legal Services Commission (LAR 230)

Thank you for your letter attaching the transcript of oral evidence. In relation to Q386 this should read
as follows:

The next documents to be issued in relation to civil legal aid includes

— The LSC’s strategy for family legal aid: Making Legal Rights a Reality for Children and Families.
This sets out the LSC’s priorities for the delivery of family legal aid for the next five years.

— A paper re-consulting for six weeks until 16 April 2007 on revised fee schemes for care proceedings
and family help—private, which will apply from October 2007. Changes include: retention of the
uplift for panel membership for advocacy and exceptional cases; lowering of the threshold for
exceptional cases; and increasing the graduation of the fees in private law family cases.

— A paper consulting for 12 weeks until 24 May 2007 on changes to the Funding Code in relation to
public law children cases. This proposes to introduce a “reasonableness” test for Special Children
Act proceedings and remove residential assessments from the scope of legal aid.
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— Revised mental health and immigration and asylum legal aid fee schemes to apply from October
2007. Mental health changes include: a significant increase in the level 1 fee; clarification that each
period of detention will be treated as a new matter start for which preparation will be paid; and
an additional uplift for justifiable non-standard travel. Immigration and asylum changes include:
removal of the proposal to introduce the early resolution payment; reduction of the exceptional
case limit; and separate claims for all disbursements, including interpreter fees.

— A six week consultation—until 16 April 2007—on the general and category-specific sections of the
unified contract specification, and a separate specification for contracting for services within
Immigration Removal Centres, to come into eVect with the new fee schemes in October 2007.

At the time of writing the Mental Health and Immigration and Asylum documents are for information
only and the others are for consultation.

March 2007

Further supplementary evidence submitted by the Legal Services Commission (LAR 230a)

1. Introduction

1.1 The Department for Constitutional AVairs and the Legal Services Commission are leading a radical
reform of legal aid over the next three years. These reforms will bring significant changes to the way the LSC
administers legal aid and to its relationships with providers of legal aid services.

1.2 The reforms support our ongoing drive to improve the delivery of legal services to vulnerable and
low-income people throughout England and Wales. In 2005–06 more than 2 million people were provided
with legal advice, assistance and representation—more than at any point since 2000. This included over
700,000 new cases of early legal advice through the Community Legal Service and more than 1.6 million
new criminal cases through the Criminal Defence Service. (Note: these figures exclude immigration cases,
which are covered by a separate budget.)

1.3 We know these results make a very real diVerence to people’s lives and are only possible with the hard
work and dedication of the solicitors’ firms and advice agencies who advise and represent clients.

1.4 However, the growing expectations and pressures on the legal aid system mean that fundamental
reform is essential if the system is to remain sustainable. We support the move to a best value market for
legal aid as recommended by Lord Carter and believe that moving to fixed fee mechanisms is a desirable
and necessary step to achieve this.

1.5 We and the DCA listened carefully to the views expressed during last summer’s consultation on Lord
Carter’s recommendations and have made a number of changes to the timing and content of the schemes
as a result. The reforms that the Lord Chancellor and the Legal Services Commission announced in “Legal
Aid Reform: the Way Ahead” on 28 November 2006 included these changes (see Appendix 1 for a
summary). We are continuing to engage with our providers, for example by holding further consultations
on family fee schemes and the new boundary areas for police station work, which are under way.

1.6 The changes included in “the Way Ahead” should also be seen in the context of the other changes
that are taking place in criminal and civil legal aid. These include the Community Legal Service strategy,
the Family Legal Aid strategy (published on 1 March), the roll-out of the LSC’s Preferred Supplier scheme
and the recent introduction of means testing in magistrates’ courts.

1.7 Taken together, these reforms are aimed at securing high quality and specialist advice and
representation to meet clients’ needs at a price that represents good value for the taxpayer and reasonable
rates for providers. Legal aid, like any public service, has to live within the budget set by government and
deliver value for money.

1.8 The recent introduction of means testing has already made an important step in this direction,
ensuring that those who can pay, will pay. This will save the taxpayer an estimated £35 million a year. Early
indications show that we are on course to achieve this. Since 2 October 2006, over 221,000 applications have
been received and processed. 86% have received funding. We have received 996 hardship appeals (less than
0.5% of applications) of which 15% have been granted. In the first 21 weeks, HMCS processed more than
83% of applications within two days and work is ongoing to improve this. Some adjustments have already
been made to respond to early concerns expressed about the way the system was operating. These have
extended Early Cover, relaxed partners’ signature requirements, simplified application forms, revised
custody evidence requirements and enhanced the IT system. A post implementation review will be
undertaken in May 2007.

1.9 We are committed to working with our stakeholders and partners to improve eYciency across the
wider justice system. It is important that potential pressures and risks which could aVect the eVective delivery
and cost-eVectiveness of legal aid are identified and addressed, and to help the process the DCA and the
LSC have just held their first quarterly stakeholders meeting. The Legal Aid Impact Test has built upon and
formalised previous arrangements to ensure that the impact on the legal aid budget is consistently taken into
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account when collective agreement is sought for introducing new government policies and legislation. It is
also Important that the costs associated with particular aspects and needs of judicial processes are correctly
attributed to the bodies involved (who have their own budgets) and not charged to legal aid by default.

2. Timing of Reforms

2.1 Written Committee question 12 dated 8 February: Will the LSC be able to comply with the timetable
published in Legal Aid Reform: the Way Ahead?

We are able to implement the timetable as outlined in Legal Aid Reform: the way ahead. This timetable
was subject to careful consideration during consultation to ensure that it reflected as accurately as possible
the concerns of practitioners, whilst remaining achievable for the LSC. We made crucial changes to the
proposed implementation of reforms to reflect providers concerns and give as much time as possible for them
to adapt, such as pushing back the introduction of fixed fees for police station work and moving forward
the date suggested by Lord Carter for the introduction of Best Value Tendering in this area.

However, the current timetable is not set in stone. We are yet to consult on the detail of crucial aspects
of the reform programme including, for example, the process for tendering legal aid work in the police
station. We will only take the final decision on each stage of implementation of the reforms once the
necessary consultation has been undertaken and the views of consultees fully considered.

2.2 Question raised in evidence sessions: Why doesn’t the LSC delay the implementation of the civil proposals
until after the crime proposals have been implemented?

Fundamental change is required in civil as well as in crime. Delaying civil reforms for several years whilst
crime changes are implemented would do nothing for sustainability in the interim. In civil, unlike in crime,
we are not seeking to reduce expenditure. But we do need to contain expenditure and prevent the current
trend of growth, which poses a threat to future services. For example, there was an overall increase in
expenditure on public law children cases of nearly £37.5 million between 2004–05 and 2005–06. Counsel’s
fees accounted for £12.4 million of this (an increase of 20.4%) and solicitors’ fees £18.5 million (an increase
of nearly 11%).

Best value tendering in civil is essential for securing consistent access to the full range of quality-assured
services, so there is good reason to move towards this with fixed and graduated fees as swiftly as possible
as a precursor to best value tendering.

The current schemes need to be changed in the short term in any event. For example, in social welfare
law, solicitor providers already operate under a fixed fee scheme (Tailored Fixed Fees). This scheme,
introduced in 2004, was explicitly intended as a stepping-stone to more standard fees. It would be diYcult
to justify maintaining the Tailored Fixed Fee scheme—based as it is on individual firms’ performance in
2003–04—without radical overhaul. 22% of mental health providers have also been working under this
scheme (see paragraph 5.2)

In family private help work, a pilot has already been carried out for the introduction of fixed fees and the
new scheme will build on this work.

In immigration, it is important that the payment system is changed to match the developments occurring
in the wider system, such as the roll out of the New Asylum Model. The fee scheme will also provide
opportunities to reduce bureaucracy for providers by, for example, reducing their need to apply to the LSC
for extensions.

3. Access to Civil Legal Aid

3.1 Clearly, there must be suYcient skilled practitioners to provide civil legal aid services where clients
need them. However access is about the numbers of people helped, and the way in which they use those
services, rather than the number of provider organisations.

3.2 The CLS helped more people last year than at any time since its inception despite falls in the total
number of providers with contracts from 5,461 in 2000 to 4,000 in 2006. This growth has continued in
2006–07.

3.3 There has been a small decline in the number of certificates issued in non-family civil. However we
have also seen rising numbers of people helped overall:
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NUMBER OF NEW CIVIL LEGAL HELP MATTER STARTS ACHIEVED THROUGH FACE-
TO-FACE AND DIRECT SERVICES (EXCLUDING IMMIGRATION) 2000–01 TO 2005–06

2006–07
Year 2003–04 2004–05 2005–06 forecast

Number of new 589,329 568,091 634,885 679,900
matter starts (face-to-face)

Number of new (CLS Direct 20,000 73,625 100,000
matter starts (CLS Direct) founded in July 2004)

Total 589,329 588,091 708,510 779,900

Figures 2003–06 taken from LSC Annual Reports, 2006/7 based on LSC contracting data

NUMBER OF CERTIFICATES ISSUED 2003–04 TO 2005–06 (ALL CATEGORIES)

2006–07
Year 2003–04 2004–05 2005–06 forecast

Certificates issued 160,930 154,648 155,065 153,737

Data from LSC Annual Reports, 2006–07 based on LSC management information

3.4 Written Committee question 1b dated 21 February: The Committee was warned by some witnesses that
there might have been instances of double counting of acts of assistance where an act of assistance by means of
CLS Direct has led to a subsequent provision of face-to-face advice. Would these technically two acts of
assistance in the same case be counted as two rather than a single act? In the latter case, what is the proportion
of “double-counted” acts of assistance?

If the same client made a call to CLS Direct and then went for face-to-face advice, there would be two
acts of assistance recorded—one telephone and one face-to-face. Our records do not link up the two acts so
we do not know how many such cases there are. We have, however, provided separate figures for both types
of case and it is noteworthy that during the period of growth of CLS Direct the number of face-to-face acts
of assistance has also grown from 560,031 in 2004–05 to 634,885 in 2005–06, with about 680,000 expected
this year.

The LSC has succeeded in increasing the number of acts of assistance within the same budget by favouring
value for money bids.

3.5 Written Committee question 1a dated 21 February: Could you provide the Committee with information
about the geographical spread, and the spread by contract category, of the legal help acts of assistance and
their increase?

The analysis for face-to-face acts of assistance is shown in Appendix 2.

Clients require access to services in categories of law that reflect the multiple problems that they face.
Evidence shows that current services are not organised in the best way to respond to those multiple
problems.

Fewer but larger providers can actually increase access by oVering more categories of law and by
increasing access points through flexible services such as outreach—both of which become more sustainable
with larger contract sizes.

Taking forward the approach to access set out in the CLS Strategy will involve dividing England and
Wales into fixed areas (mainly at county/metropolitan level), setting quality and access standards and
commissioning volumes within that framework.

As the CLS Strategy envisages, competition could be a way of improving access. Consider a typical
historical pattern of seven or eight family firms, based in the same two streets in the centre of town, providing
legal aid in family and one or two other categories of law between them, and dealing with other questions
that come up as best they can through the present “tolerance” rules. From the client’s perspective this can
provide less real access and choice than five larger providers, linked up so that client can access all social
welfare categories as well as family, with each provider running outreach sessions or maintaining oYces in
the areas of town where the clients live. Managed competition will facilitate these changes over time.

The LSC is developing corporate targets for 2007–08 that will improve access. We will also publish
transparent data on access annually. These will enable the eVect of the reforms to be measured.
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4. Best Value Tendering

4.1 We are committed to the principle of best value tendering and will be consulting on detailed proposals
later this year. Final decisions on the shape of the tendering process will be made following consultation.

4.2 Best value tendering will set sustainable prices and achieve the best possible value for money,
maximising the services we can deliver within the legal aid budget. This will benefit clients and reassure the
taxpayer. From the provider’s point of view there will be the advantage of an agreed price which they have
oVered, and which they know they can meet while making a profit. Anyone running a business finds
uncertainty one of the most diYcult factors to deal with. This will be eliminated to a very considerable
extent.

4.3 For providers, best value tendering will also solve some of the issues which most concern them,
enabling them to factor the costs of local conditions (eg waiting at court or the police station) and national
policies (eg new legislation) into their bids.

4.4 By allowing the market to set the rates for legal aid work, through transparent tendering processes,
we will be sure that we arrive at the best prices for the services we purchase. It is possible that prices could
increase in some, limited, areas as a result of tendering, but where that were the case we would be forced to
increase prices administratively (or lose services) in any event. We believe it is most unlikely that there will
be a general price increase. We will be extremely vigilant to avoid the possibility of cartels forming and
manipulating prices upwards. If best value tendering were nevertheless to lead to overall significant
increases, we would have to pay these rates. That would inevitably give rise to oVsetting cuts elsewhere, but
we should stress that this is extremely unlikely.

4.5 Written Committee question 8a dated 8 February: The Committee was told of considerable concerns
about the eVect of Best Value Tendering on the legal aid supplier base. What market management measures is
the LSC considering to put in place to ensure that once competitive tendering takes place, a suYciently high
level of competition for future bid rounds can be maintained and that new suppliers can and will enter the steady
state market?

(i) Crime

Best value tendering will be introduced from October 2008. We are committed to actively engaging with
providers, as well as with economists, procurement specialists, academics and other government
departments to shape our proposals for cases at Police Station, Magistrates Court and Crown Court. This
will help to ensure that we create a scheme that delivers a sustainable criminal legal aid system.

One of our design parameters will be to ensure that healthy competition is achieved which incorporates
new market entrants in all roll out areas both in the first round and future rounds of BVT.

(ii) Civil

We believe that the proposed flexibility in contracting arrangements will enable competition to be
maintained. We will be able to address demand for services through competition—ie in areas with few
services the volume may be lower and the price per case could be higher, thus leading to a more coherent
and consistent pattern of access.

In some urban areas there are many providers, very close together. Full service for all clients could be
maintained with fewer providers in those areas, taking account of the requirements of particular client
groups. This would give scope for enhancing service in areas where there are currently fewer providers, thus
benefiting access overall.

Because providers will be bidding to meet a service specification, competition can improve services to
priority groups. For example, it can ensure that providers commit to deliver more accessible services into
the heart of excluded communities.

(iii) Future bid rounds

The LSC recognises the need to ensure there is healthy competition for work in the initial and subsequent
tendering rounds and that new entrants can come through and participate in subsequent rounds.

We will ensure that we tender in a way which ensures firms are keen to compete for attractive packages
of work. Tender rules can also be used to maintain eVective competition, for example:

— by ensuring that firms cannot abuse dominant positions in the market or engage in collusive
practices; and

— in civil, allowing smaller providers to come together under a “lead provider” to bid for a block of
work. Transaction costs would be reduced for all concerned, because the LSC would be dealing
with and managing one contract, and having sub contractors would help maintain diversity of
supply and leave a pool of providers ready to bid in the next bid round.
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In subsequent bid rounds, competition might therefore include bids from:

— those who had won contracts in the previous round;

— the pool of sub contractors;

— practitioners that propose to split oV from current contract holders;

— current legal aid providers from outside the area. They could be in a neighbouring area or a
national organisation used to flexible working. For example, the Immigration Advisory Service
and the Refugee Legal Centre, two national organisations providing immigration and asylum
advice, have opened up new oYces to address supply shortages in areas that previously had limited
advice provision; and

— other providers of legal services. For example, solicitor providers with a private family law
department could bid to carry out legal aid family work. Larger contracts with greater certainty
of income will be needed to make the process attractive to such providers.

The LSC will be working up detailed arrangements for best value tendering with economic advisers, and
one of the principal design aims will be the delivery and maintenance of competitive markets. We will be
publishing proposals on how to take forward best value tendering later in the year.

4.6 Written Committee question 8b dated 8 February: With the LSC having to produce detailed operational
plans for implementing the reforms and delivering administrative changes, what are your working assumptions
for the number of suppliers likely to a) bid for BVT contracts and b) get BVT contracts?

There are no working assumptions yet regarding the number of crime firms that may bid or the optimum
number of firms that will receive contracts after bidding. Again, much will depend on our work over the
coming months with design specialists. We want the optimum number to produce healthy competition, and
do not want to be constrained by setting a specific number of firms ahead of this scoping work.

Detailed plans, criteria or a timetable have not yet been produced for the roll out of best value tendering
for civil work. It is therefore too early to set out expected numbers of bids and contracts as this will depend
on the criteria adopted.

5. Fixed Fees

5.1 Throughout this section we use the term “fixed fees” as shorthand for a range of fee mechanisms:
simple fixed fees with an escape for more complex cases (eg fixed fees for civil legal advice); graduated fees
which are determined by objective criteria related to the case (eg criminal graduated fee scheme for
advocates); and standard fees where payments are fixed in bands related to the work actually done on the
case (eg standard fees for magistrates’ court cases).

5.2 There is clear evidence that fixed fees help prevent the upward drift of costs per case. In the tailored
fixed fee scheme 22% of mental health providers, dealing with over 40% of cases, have been working under
fixed fees, while others opted out. In 2005–06 average case costs for those in the scheme stayed flat while
those outside the scheme rose by 5%.

5.3 Increases in average case costs directly threaten services to clients. Within a fixed budget, the more
we pay per case, the fewer people we can help.

5.4 Written Committee question 3 dated 8 February: In relation to national fixed fees, a significant concern
is that these fixed fees do not take account of very good reasons why average costs between firms may diVer
significantly. Your reforms work on the assumption that these diVerences are only attributable to diVerences
in eYciencies between firms. What research has the DCA or the LSC done to establish whether factors other
than eYciency may account for diVerences in average costs?

The “true” price of publicly funded services cannot be established by reference to historical hourly rates,
or the cost of private work, or even payments made by other areas in government. It can only be achieved
by competitive bid rounds, which establish the price at which providers are prepared to provide the access
and quality required.

There are many factors driving diVerential prices in legal aid. Whilst one can look at predictors, there
would be too many factors (including behaviour of the individual practitioner or court) to identify them all
in a simple way.

The LSC’s analysis of costs claimed by child care providers in 2004–05 (see Appendix 3) shows that factors
such as local authority area, client profile (by ethnic grouping and gender) or use of counsel, do not on the
face of it explain the large diVerences in costs between providers.

Similarly the work carried out by Professors Cape and Moorhead for the LSC shows the diYculty in tying
down exactly what the cost drivers are and, more important, their relative impact.
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No amount of research will mean that we would arrive at the “right” price for legal aid. If provider A is
able to compete and provide the same service to the same quality as provider B at a lower price, then the
right price for the tax payer and the legal aid system as a whole is that of provider A.

5.5 Written Committee question 5 dated 8 February: In his evidence, Richard Collins indicated that there had
been an evaluation of whether cherry picking was a risk through looking at data for TFF.

(a) Could you provide the Committee with that evaluation? Is that evaluation confined to matrimonial cases?

There is no evidence that the introduction of fixed and standard fees results in cherry picking. As part of
the preparation for the replacement TFF scheme announced in “Legal Aid Reform: the Way Ahead”, the
LSC carried out an evaluation of case matter types, end points and client ethnicity/gender pre and post the
introduction of TFF.

This analysis is attached as Appendix 4, The Impact of Tailored Fixed Fees on Case Mix. It relates to
categories covered by the TFF replacement scheme: housing, debt, welfare benefits, actions against the
police, clinical negligence, community care, consumer, education, employment and personal injury. The
evaluation showed no significant changes after the introduction of TFF. (The evaluation does not cover
matrimonial cases, which will be the subject of separate proposals.)

Similarly, the introduction of two standard fees and one non-standard fee in magistrates’ courts in 1993
did not result in any evidence of cherry picking. This is not surprising as fee structures have been designed
with an element of graduation, including bands and escapes which balance the benefits of fixed pricing with
the need to reward providers fairly for the work they have done. Even where a single fixed fee is proposed,
as for police station work, the escape coupled with a contractual obligation for Duty Solicitors to take all
dispatched cases, are designed to reduce the risk of cherry picking.

(b) Does the LSC generally monitor the case mix of under the current TFF scheme and react to sudden
significant changes in a firms case mix? If so, how does the case mix monitoring work? Has the move to
mandatory TFF in 2005 led to a noticeable change in case mix/remuneration levels of firms?

As part of ongoing management of the TFF scheme, the history of a provider’s case mix is actively
monitored and any trend towards cherry picking is addressed. For example, firms that reduced their claimed
costs to more than 20% below the fixed fee levels had those fees reduced, unless they could show that the
reduction was for good reason. Reductions would therefore be made to the fees of firms that changed their
profile to cherry pick only shorter cases.

The analysis of case-mix in Legal Help in The Impact of Tailored Fixed Fees on Case Mix shows that in
fact there have been no significant changes since the introduction of Tailored Fixed Fees. The recent LSC
family help pilot has also shown no evidence of cherry picking.

(c) What does the LSC estimate to be the running costs of a permanent case mix control system for the LSC?

Monitoring of case mix is just part of the contract management process. It is therefore extremely diYcult
to estimate the cost of running a case mix control separately, as in practice it will be operated as part of a
system of reports and other tools. This system is intended to reduce expenditure and bureaucracy for both
providers and the LSC, concentrating on trends rather than intervention in individual cases.

Any such system will therefore be significantly cheaper to the LSC and less intrusive to providers than
the alternatives of individual cost assessment or sample based cost compliance auditing for cases on
hourly rates.

5.6 Written Committee Question 6 dated 8 February: Will the unified contract contain anti cherry picking
provisions? Will it stipulate (a) a certain case mix for the holder of the contract or (b) a percentage limit on
the derogation from an individual supplier’s case mix in the previous year?

We have published the Standard Terms for the new Unified Contracts this week. From April, we will
monitor case mix and average inputs (time spent). Providers that cherry pick only simple cases will face
contract sanctions, for example by amending the number of cases that the contract authorises.

There is a specific prohibition against ceasing to act for the client just because the fixed fee “limit” has
been reached. The provider is not required to refund the diVerence if the case costs less than the fee. The
fixed fee is an average, based on the costs of the work that providers currently carry out and overall, payment
should be a reasonable reflection of work done.

The Specification accompanying the fee schemes in October will contain further provisions. There will be
additional rules preventing cases being refused on discriminatory grounds, or on the basis that the costs in
carrying out the work would exceed the standard fee.
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Within the new scheme, we would recognise that certain providers will need to alter their case mix, where
currently the majority of their cases are “larger” than average, albeit that this would be through accepting
the smaller cases that present themselves rather than refusing larger ones. That is partly for these providers
to remain financially viable under the new regime, partly because clients should not be turned away just
because their problem is at an early stage and therefore capable of resolution at less expense, and partly
because we will expect other providers to start taking on their proper share of the available larger cases.

As the schemes become established we would tend to look for deviation from a benchmark objective case
mix profile (as opposed to an individual supplier’s previous profile) as being a signal that further
investigation of their behaviour is called for. One of our contract management tools will be to restrict the
number of cases. This means that for example, firms that are found to cherry pick simpler cases could find
their schedules reduced to 80% of their previous year’s level until they could be shown to have changed
behaviour.

5.7 Written Committee question 7 dated 8 February: Can the LSC provide the Committee with information
on how other jurisdictions address the issue of case mix monitoring in a system of fixed or graduated fees (eg
in Scotland and some Canadian provinces)? Has the LSC undertaken comparative research in this area?

We have not conducted detailed comparative research. However, we have examined the Scottish scheme
for the SheriV’s court and taken the lessons there are to be learned.

5.8 Written Committee question 2 dated 21 February: The new TFF Replacement Scheme has attracted
criticism from legal aid suppliers for its rigidity:

(a) While the new police station fixed fee scheme envisages the introduction of locally sensitive fees, the TFF
Replacement Scheme fees are national and uniform. Why has the LSC decided not to introduce regionally
sensitive TFF replacement fees?

Existing diVerentials in cost per case largely reflect the length of time a provider spends on the case and
not diVerent overheads in diVerent parts of the country. The rationale for the structures of the various civil
fee schemes, including the TFF replacement scheme, is explained in Appendix 5, Civil Fee Schemes—
National and Regional fees.

(b) While the revised magistrates’ courts standard fee scheme, which will cover travel and waiting costs, is
intended to be introduced in urban areas only, the TFF Replacement Scheme fees will include travel and waiting
costs nationally. Why this diVerence in treatment where the social welfare law supplier base appears to be much
more precarious than the crime supplier base?

Comparing magistrate’s courts standard fees and TFF replacement fees is not comparing like with like.
In the former, the cases by definition involve travelling to the court. In the TFF replacement categories, in
the overwhelming majority of cases the client will travel to see the adviser. Further, our analysis shows no
significant diVerence between the costs in rural areas and urban areas in the TFF replacement categories.

5.9 Written Committee question 3 dated 21 February: On 12 February, the LSC published consultation
papers on the Police Station Fixed Fee scheme. While outside the urban areas fees are designed to be cost-
neutral, the LSC intends to make savings of £8 million in urban areas.

(a) How have the London police station fixed fees been calculated to achieve the £3.2 million projected savings?
What will be the average reduction in fees for the boundary areas listed in annexes B and C to the police station
consultations?

A reduction of 8.3% has been applied to the average costs of claims for 2005–06 in each boundary area;
the resulting figures, with an adjustment for escapes, provide the fixed fee for each boundary area. The
calculation assumes that volumes remain relatively static and that the number of escape cases year on year
do not diVer significantly.

The reduction in annex B is 12.2%. The reduction in annex C is 8.3%, the London reduction
mentioned above.

(b) What research has the LSC done to ensure that the rate cuts can be absorbed by crime legal aid suppliers
in London and other major urban areas?

The reductions were recommended by Lord Carter as a result of a year’s intensive research, consideration
and engagement with legal aid providers and their representative bodies. These proposals were then the
subject of further extensive consultation by both the LSC and the DCA. All these inputs were available to
the LSC and DCA when decisions were made following the consultation.
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(c) Why does the LSC not propose to introduce a police station fee scheme with fixed fees per attendance rather
than for a whole case, during which several attendances might be warranted (eg for bail backs)?

The Commission currently pays for police station advice on the basis of whole cases rather than separate
attendances. The Carter Review did not recommend any change from this. The average costs of police
station cases fall within a very narrow band and therefore there is no rational reason to move to what would
be a more complex fee structure. In addition, basing the fee on the whole case creates an incentive for all
concerned to minimise the number of attendances.

5.10 Written Committee question 5 dated 21 February: In times where overall savings to the criminal legal
aid budget are considered to be inevitable, does not the rise in legal aid fee levels even for the junior Bar sit
uneasily with the proposals for significant reductions of criminal legal aid pay for solicitors? Why has it been
proposed?

Changes made to the Advocates Graduated Fee Scheme stem from the need to simplify the scheme and
also to better remunerate large cases better. In the Crown Court, advocates have been paid by graduated
fee in most cases for the last 10 years. This has controlled spending, with a more significant impact on larger
cases than smaller ones. Advocates’ payments were cut in October 2005, and Lord Carter took this into
account when making his recommendations, which were accepted by the DCA and the LSC.

6. Quality

6.1 The improvement in the quality of legal aid advice and representation has been one of the biggest
achievements of the CLS and contracting over recent years. The introduction of franchising, the Specialist
Quality Mark (SQM) and initiatives such as the immigration accreditation scheme are generally agreed to
have raised standards significantly.

6.2 The development of the independent peer review process, managed by the Institute of Advanced
Legal Studies, builds on these achievements by providing a direct measure of the quality of legal advice and
legal work.

6.3 Quality is at the heart of the reform proposals. Contracts will only be awarded to providers that meet
a strict quality threshold. The LSC will use peer review to set a minimum standard below which services will
not be allowed to fall.

6.4 In civil we are raising the quality standard over the next few years from peer review 3 (threshold
competence) to peer review 2 (competence plus), thus increasing the quality of advice as we move into
competition.

6.5 Criminal providers will be required to attain level 3 in order to take part in best value tendering from
October 2008. They are already required to demonstrate this level of competence in order to retain a contract
with the LSC, as part of our ongoing drive towards quality. Crime providers will be required to demonstrate
level 2 (competence plus) to bid for the second round of best value tendering.

6.6 It is not correct to say that high cost automatically guarantees high quality or that high quality can
only be achieved by high cost. The data that the LSC has collected so far shows that firms achieving peer
review scores of 1 or 2 are on average no more expensive than those scoring 3 (see Appendix 6, Peer Review
Quality and Cost Data).

6.7 There has been some concern expressed to the Committee that peer review standards might be
unachievable at the rates paid for criminal legal aid work. This view is not supported by the LSC’s evidence.
Level 3 is currently required of every provider and in practice 80 to 85% of providers attain this level either
at first peer review or at a second peer review. Best value tendering will in any event allow providers to factor
in the cost of working to a certain level of quality into the tender price.

7. Diversity

7.1 The Legal Services Commission is very alive to its statutory responsibilities to promote equality and
diversity.

7.2 We have introduced changes recently to improve the quality of the data that we are collecting on
clients.

7.3 The new civil Unified Contract to be introduced from April 2007 gives significantly greater emphasis
to diversity issuesAs well as including a requirement for providers to comply with equalities legislation, it
also makes direct discrimination (for example by turning away BME clients) a fundamental breach of
contract.

7.4 From October 2007, we are introducing new requirements in the General Criminal Contract which
will require all providers not to discriminate unlawfully and to put in place an eVective equality and diversity
policy, training and communication plan. In addition we are looking at ways to enable small providers to
come into the system, which will also benefit BME-owned providers.
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7.5 We have also established a Provider Diversity Reference Group that includes a wide range of
practitioner representatives. This group plays an important advisory role in the development of LSC policy.

7.6 We conduct and publish comprehensive impact assessments on all of our proposals as soon as they
are developed.

7.7 Written Committee question 4 dated 21 February: The planned procurement and remuneration reforms
may have a disproportionate impact on BME legal aid providers and clients.

(a) Lord Carter considers that such disproportionate eVect would be justified by the need to control legal aid
spending. The Bar Council tends to disagree. What is the legal advice you have been given on that issue?

We are currently consulting on our proposals for the introduction of fixed fees, including the level of fee
for each area based on revised boundary areas. This consultation also considers, as suggested by Lord
Carter, whether we should introduce a minimum threshold to access to legal aid work in the police station,
which is where it has been claimed that the impact on BME providers could be considered disproportionate.
Our draft RIA, which accompanies the consultation, measures the impact of such a threshold both
nationally and for London, which represents the highest volume of legal aid work and the largest number
of BME providers.

Whether a particular policy is justified depends on the aim of the policy being legitimate and on whether
the means used to achieve it are proportionate. Lord Carter’s terms of reference clearly set out a legitimate
aim. Relevant factors in considering proportionality are the size of the impact and the strength of the public
policy gains. Following our consultation on this issue we will take a view on whether such a threshold is
justifiable against these criteria.

(b) The LSC concedes that it lacks the data to carry out a robust assessment of the impact of a lot of the Carter
reforms on BME clients. How can the LSC than carry out an adequate race impact assessment and comply
with its race equality duty?

We conduct regular diversity research and publish an annual diversity report. We also ask for ethnic
origin on our “matter report forms”, using categories agreed with the Commission for Racial Equality.
Whilst we acknowledge that there has been a shortfall in data on BME criminal clients we are requiring
providers to submit client data from December 2006. We will use that data to improve our understanding
of BME issues. As the LSC continues to collect this data and takes forward the various schemes, we are
confident of being able to conduct adequate race impact assessments and complying with our statutory
obligations in this respect.

(c) Will the DCA/LSC undertake to conduct a comprehensive race impact assessment of all the proposed legal
aid procurement reforms “as a package” prior to their implementation?

We have clearly outlined our direction of travel and are analysing the impacts as the detail of the specific
reforms is developed. It would not be possible to assess the overall impact accurately before the detail of
each reform is known. For example, the current consultation on police station schemes is accompanied by
a very detailed RIA, which would not have been possible when we set out the direction of travel last year.

Where proposals could have a combined impact, wherever possible we will provide an assessment their
impact both separately and together. For example, we will do this across the range of civil fees to be
introduced from October 2007. We doubt that an all-encompassing study would be practicable or useful,
or would add value beyond individual studies.

We will monitor implementation very carefully and make rapid adjustments where necessary, using the
flexibility in our ability to amend contracts.

7.8 Written Committee question 4 dated 8 February: The TFF Replacement Scheme RIA appears to indicate
that average costs per case of BME clients are higher than costs per case of non-BME clients. Can you confirm
this? If not, what research has been done to establish average case costs for BME and non-BME clients?

The RIA states that cases involving BME clients in the main social welfare law categories in London are
no more expensive than those involving clients of white origin in London. A national examination of cost
distributions for the categories of housing, debt and welfare benefits shows that there is no significant
diVerence according to whether a client is from a BME background.

However, our analysis of predictors of costs—also included in the RIA—indicates that it is not as simple
as making a distinction between BME clients and non-BME clients. Based on the dataset used for the
analysis, some ethnic groups’ average case costs are lower than White British clients while others are higher.

For example, excluding the more expensive cases, cases advising a Chinese client have significantly lower
average costs—£53 less—than cases involving White British clients. An analysis of client ethnicity case costs,
excluding cases over £1,500, shows that the more expensive groups are Mixed White Black African (higher
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average costs of £38), Indian (higher average costs of £30), Mixed White Asian (higher average costs of £25),
Mixed White Black Caribbean (higher average costs of £22) and White Irish (higher average costs of £18).
However, there is little variation in costs compared to White British clients for other groups—Black British
African clients’ costs are on average £5 less, Black British Caribbean clients’ costs are on average £5 more
and Asian British other clients’ average costs are £5 lower.

7.9 The move towards a commissioned service will allow the LSC to better focus services on communities
such as some BME clients. For example a jointly commissioned Community Legal Advice Centre in
Gateshead specifies clients from BME and faith communities as one of the priority groups for whom services
must be delivered.

7.10 Elsewhere, as we develop more jointly commissioned services with local authorities, we will develop
priorities that best fit the needs of the local community and the variations between diVerent areas. For
example, an increasing use of technology such as web cam and video conferencing, outreach, peripatetic
services etc will ensure increasingly focused access for BME clients that reflects the diVerent needs of
diVerent groups.

7.11 Our commitment to improving access for clients can be best met by working in partnership with
BME-led providers. We have committed to allow contract holders to sub contract work. This will allow
small agencies, including BME-led providers, to continue to play an important role in serving BME clients.

7.12 Equally, small agencies may come together to form larger agencies either through formal merger,
consortia or other partnerships. A flexible approach to how providers develop is possible as long as clarity
is maintained about the principles of commissioning against quality, access and value.

7.13 It has been noted that many small agencies, including BME-led providers, can be as eYcient and
therefore profitable as larger providers. Under market competition those providers will be given the
opportunity to grow. The combination of their eYciency (and thus lower bids) and their ability to meet the
needs of excluded clients will mean they will be well placed to win contracts.

7.14 Not-for-profit agencies that focus on BME groups that can match the eYciency of the best providers
elsewhere, will win contracts. This will enable them to retain a surplus equal to the profits generated in a
business environment or win additional contracts through their ability to deliver at lower costs. Either way,
these agencies will have the opportunity to expand and better deliver their own objectives.

7.15 It is therefore our view that through providers competing to deliver a clearly specified service we can
actually improve access for BME clients.

8. Efficiency

8.1 The LSC appreciates that its existing administrative processes can place a burden on publicly funded
organisations in the administration of legal aid cases. As part of the reform programme we are transforming
our operational and business management processes in order to deliver eYciency for both the provider and
the LSC.

8.2 The LSC is currently designing new processes to reduce the administrative burden whilst protecting
the Legal Aid budget. As part of this work we are looking at how we manage client administration and
provider contracts. There is a strong emphasis on electronic working, as this allows processing to be
automated and will reduce time spent on manual procedures.

8.3 Wherever possible decisions will be devolved to the provider. This will reduce bureaucracy and
empower providers to make the required decisions about their provision of legal aid services. We are
confident that the combination of electronic working and devolved decisions will result in a more
streamlined and more eYcient service for both providers and clients. As a result our resources will be focused
on the most complex areas of work and those which pose the greatest risk to the legal aid budget.

8.4 We will work with a group of providers to define how the new processes should work, and to
understand what electronic working means in terms of helping providers increase their eYciency when
running legal aid cases.

8.5 The LSC will ensure that the processes are robust, protect the client and taxpayer, and allow providers
to realise administrative savings under their legal aid contract. This will involve a full consultation and a
pilot of the new processes. We expect to publish the timetable for developing and consulting on the new ways
of working later in Spring 2007.

8.6 As a result of this greater eYciency, our aim is to reduce our own administrative costs by 30% over
the next four years, reducing our headcount from 1,600 to 1,000.
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9. Engaging with Providers

9.1 Written Committee questions 9 and 10 dated 8 February: How many consultations are the LSC running
in association with these proposals contained in the DCA/LSC paper Legal Aid Reform: the Way Ahead? How
many consultations remain to be carried out?

The following list includes all consultations that have taken place since the publication of Legal Aid
Reform: the Way Ahead, those currently taking place and those planned.

Crime

Market Stability Measures for duty solicitor arrangements from April 2007 (completed)

1. Amendments to General Criminal Contract in April 2007 (completed).

2. Fixed fees, boundary areas and new working arrangements for police station work from October 2007
(current).

3. New Very High Cost Criminal Case contract, panel and Best Value Protocol (current).

4. Expansion of Criminal Defence Service Direct (to come).

5. New Very High Cost Criminal Case regulations (to come).

6. New Very High Cost Criminal Case contract, panel and Best Value Protocol (current).

7. Expansion of Criminal Defence Service Direct (to come).

8. New Litigators Fee Scheme for Crown Court work (to come).

9. Single Graduated Fee (combining advocates and litigators) for Crown Court work (to come).

10. Best Value Tendering (to come).

Civil

11. LSC Unified Contract specifications for civil categories.

12. Revised fee scheme for child care work (current).

13. Revised fee scheme for family help—private work (current).

14. Funding code amendments for residential assessments and merits testing for child care.

15. Fees for advocacy for solicitors and counsel in family cases, including full representation in family—
private (to come).

16. Best Value Tendering (to come).

17. Standard fees for experts (to come).

General

18. New electronic ways of working and devolving decision making to providers.

9.2 Written Committee question 11 dated 8 February: Since the publication of the report, which elements of
the implementation plans have the DCA/LSC had to revise/withdraw?

We have listened carefully to the views expressed during the consultations that have taken place so far
and have adjusted the timing and content of the reforms to reflect these. Appendix 1 provides a list of the
reforms and the changes that have been made since Lord Carter’s original recommendations and those
consulted on by the LSC and DCA in Legal aid: a sustainable future.

9.3 Written Committee question 1 dated 8 February: The Committee repeatedly received evidence suggesting
that legal aid firms are currently giving up legal aid work in anticipation of the Carter reforms.

(a) Are the LSC collating evidence of the current intentions of firms? If no, why not?

(b) If yes, what levels of withdrawal from legal aid are being signalled by firms? How firm are those signals?
How many firms have given notice of contract termination?

The LSC is carefully monitoring the intentions of firms through its regional oYces.

Only a very small number of providers have withdrawn from legal aid, or indicated that they will, as a
result of the reforms. Some of these have been as a result of mergers, so are not true withdrawals. Overall,
the rate of withdrawal has not changed significantly in recent months. There is also clear evidence of demand
from other providers to take on more legal aid work.
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Experience shows that the introduction of significant new systems can influence providers who have
already been considering whether or not they wish to remain in legal aid work to leave the market. However,
experience also shows that many providers who say they will withdraw, in practice choose to remain in the
legal aid system.

Some providers will undoubtedly be awaiting the outcome of the various consultations before making
their decisions. We are currently consulting on revised proposals for family and we believe we have
addressed many of the concerns raised during the original consultation last year. Similarly the immigration
fixed fee scheme published this week has been adjusted to reflect the views expressed. We expect that the
changes to the proposals will significantly reduce the likelihood of providers feeling that the fixed fee schemes
may be unworkable for them.

In crime, we have seen a reasonably consistent pattern of the number of providers delivering legal aid over
the past three years.

The LSC takes its responsibilities seriously and will continue to monitor providers’ intentions. However,
based on current evidence, we are confident that providers will remain in the legal aid system in suYcient
numbers to provide the level and quality of service we need.

APPENDIX 1

THE KEY CHANGES OUTLINED IN LEGAL AID REFORM: THE WAY AHEAD

These include:

— Introducing best value competitive tendering for criminal legal aid services (consultation will take
place in summer 2007) from October 2008 (initially proposed for 2009).

— Introducing a “unified contract” for civil legal services in April 2007, starting with standard terms
to bring law firms and NfP agencies under the same contract conditions.

— Revised standard fees for magistrates’ court work, which include an element of travel and waiting,
will be introduced in main urban areas from April 2007 (initially proposed for all areas from
this date).

— Introducing a revised graduated fees scheme for Crown Court advocates from April 2007. Crown
Court litigators graduated fees to be introduced in October 2007 (initially proposed for April
2007).

— Introducing a single graduated fees scheme in the Crown Court for both litigators and advocates,
that will be subject to best value competitive tendering, by October 2008 (initially proposed for
2009).

— Fixed fees for police station work to be introduced in October 2007 (initially proposed for April
2007) and these to be set according to new boundary areas to allow for sensitivity to local
conditions (initial proposal was to set fees by Criminal Justice System area).

— Implementing revised Care Proceedings Graduated Fees (consultation will take place in early
2007) in October 2007 (initially proposed for April 2007).

— Implementing revised graduated fees for Family Law—Private work (consultation will take place
in early 2007) in October 2007 (graduated fees initially proposed for April 2007).

— The replacement for Tailored Fixed Fees for civil legal services will be implemented from October
2007 for both solicitors and for the not-for-profit sector (initially proposed for April 2007).

— Introducing graduated fee schemes for immigration and asylum and mental health work in
October 2007 (initially proposed for April 2007). Revised fees will be published in early 2007.
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APPENDIX 3

CHILD CARE COSTS

Factors Affecting Child Care Costs

Notes on Data

All of the information in the following report is based on details of 21,885 Public Law children cases from
the financial year 2004–05. This data has been provided to representative bodies.

High cost cases—those with total profit costs of more than £20,000, have not been included in the analysis.
These would be excluded from fixed fees in any event.

The information within the report has been displayed with reference to the medians, lower quartiles and
upper quartiles of the data sets.

The information displayed for lower quartiles pertains to all cases below the relevant lower quartile limit,
that for upper quartiles pertains to those above relevant upper quartile limits, and that for medians to
everything in between.

Impact of Location: Bid Zone

The chart below display the average profit costs for public law children certificates, by quartile, against
bid zone for London.
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While it can be seen than Kensington & Chelsea suppliers have slightly higher than average profit costs,
and those for Sutton and Richmond Upon Thames are slightly lower than average, there is very little
variation across bid zones.
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Impact of Client Type: Client Ethnicity

The charts below display the average profit costs for public law children cases, by quartile, against client
ethnicity for London and Non-London cases.
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It can again be seen that, while there are variations, none of these are large enough to indicate that client
ethnicity has a substantial impact on profit costs.
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Impact of Client Type: Gender

The charts below display the average profit costs for public law children cases, by quartile, against gender
of parent for London and Non-London cases. As can be seen, there is no significant variation in profit cost
by gender.
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Use of Counsel

The charts below display the average profit costs for public law children cases, by use of counsel for
London and Non-London cases. While these charts show that there is a slight increase in profit costs in those
cases where counsel is instructed, across all quartiles, the variation is not significant.
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APPENDIX 4

THE IMPACT OF TAILORED FEES ON CASE MIX

Case Matter Types

The following charts display the percentage mix of Pre and Post TFF matter types in Housing, Debt and
Welfare Benefits.
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Chart 1 - Housing Matter Types Pre and Post TFF
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Chart 2 - Debt Matter Types Pre and Post TFF 
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Chart 3 - Welfare Benefits Matter Types Pre and Post TFF
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These charts clearly demonstrate that the introduction of fixed fees has had no discernable impact on the
types of cases taken on by suppliers. For instance, in housing the largest variation occurs in Local authority
landlord disrepair cases, where there were 2.8% more cases pre-TFF, but this amount is negligible.
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Case End Points

The following charts display the percentage mix of Pre and Post TFF first and third stage endpoint codes
in all categories covered under the proposed replacement for TFF schemes.
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Third Stage End Point

Third Stage End Points Pre and Post TFF

Pre-TFF
Post-TFF

- A B C D

Client’s Ethnic code  Ethnic Origin

00   Other
01   White British
02   White Irish
03   Black/Black British African
04   Black/Black British Caribbean
05   Black/Black British Other
06   Asian/Asian British Indian
07   Asian/Asian British Pakistani
08   Asian/Asian British Bangladeshi
09   Chinese
10   Mixed White/Black Caribbean
11   Mixed White/Black African
12   Mixed White/Asian
13   Mixed Other
14   White Other
15   Asian/Asian British Other
99   Unknown

KEY

Client Gender Pre-TFF Post TFF

Male  49.19% 48.25%
Female  50.81% 51.75%
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Again, variations are minimal, indicating that the introduction of fixed fees has had no impact on the end
stages of suppliers’ cases.

Client Ethnicity

The following diagrams display the percentage mix of clients’ ethnicities nd genders pre and post TFF.
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These diagrams show that the introduction of fixed fees has had no impact upon the types of clients that
suppliers serve.

APPENDIX 5

CIVIL FEE SCHEMES—NATIONAL AND REGIONAL FEES

This note has been published on 1 February in conjunction with details of the new fee schemes for
Immigration and Family work.

General

1. Our starting point for the civil standard fee schemes is to impose national fees wherever feasible.

— It is our view that appropriate regional prices will be best set by competition. Existing diVerentials
do not necessarily reflect a best value price. For example we would expect prices in some high cost
areas where there are lots of suppliers to reduce after competition—this could include suppliers
moving from other lower cost areas.

— We have the anomaly that prices tend to be higher at the moment in London—the very area where
we will have most competition and expect prices to come down. On the other hand we may need
to focus funding in other areas of the country where we find it more diYcult to get suppliers to do
the work.

— Current price diVerentials between London/non London or indeed between other regions cannot,
under an hourly rates system, be said to reflect diVerent overheads for suppliers in diVerent parts
of the country. This is because the diVerentials in cost per case are largely a feature of the length
of time the provider claims on the case.

— When you look at the distribution within regions ıthis tends to be almost as wide as distribution
between regions. In other words, there are very cheap and very expensive suppliers in every region
but the proportions vary.

2. Given a national fee as a starting point, we have then reviewed each scheme to decide what the impact
of this might be. Whilst we would not want to maintain current price diVerentials in the longer term, it is
important that we maintain enough supply to provide sustainable access during the transition to
competition.

3. We have looked at various factors:

— Longer term policy drivers ıeg what is the right balance of work/funding between London and
other regions.
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— The possible impact of national rates on providers and through them on access to services by
clients. This includes factors such as the number of cases dealt with providers those whose current
average costs are above or below the fees.

In some cases, this has led to us moving away from the desired model of a national fee in the interests of
sustainability in the short term.

10. TFF Replacement

5. Here we have stayed with a national fee ıthis leads a majority of suppliers gaining nationally—but it
leads to lower standard fees for a majority of London suppliers. However:

— In the categories of law aVected we have more providers in London than we do in other areas where
it is more diYcult to obtain supply. Our modelling shows that we currently spend significantly
more in London than the allocation of the social welfare budget using data from means tested
benefits would justify.

— The actual cash amounts involved for firms whose current average costs are above the fees are
relatively small. Total national expenditure on solicitors for legal help cases covered by the fees is
around £28 million—compared to over £570 million for family work. Even in the TFF replacement
categories many firms rely on the income from legal representation rather than initial legal advice.

— For Not for Profit providers ıwe intend to put in transitional arrangements that will give them the
opportunity to maintain their income.

— It is much easier for “swings and roundabouts” to apply at the initial advice level ıas there are a
lot more clients. Firms can easily become “winners” under the new scheme by taking on more
Legal Help cases—not diYcult given high levels of demand and the speed with which Legal Help
cases conclude.

11. Immigration

6. We have stayed with a national rate ıclients move around the country in this category. Average costs
are not significantly higher in London than in other regions and we have large numbers of suppliers in
London. Detained clients are not covered by the new standard fees but will continue to be dealt with under
separate duty schemes. These and other services excluded from the standard fee scheme will be based around
process and location of client.

12. Mental Health

7. Mental health providers operate over wide areas not coinciding with our regional boundaries. Indeed
many work on a national basis. For example 42% of cases dealt with by London suppliers are for clients
outside of London. Current regional costs therefore reflect to some extent the high costs of firms travelling
to see clients in diVerent regions rather than the real cost of supply of advice. Paying a high element for travel
represents an ineYcient use of public funds and we see the future of mental health law services for detained
clients as based around hospitals rather than the current geography of supply.

8. We expect to announce the final shape of the mental health fee scheme in the coming weeks.

13. Family

9. In family, as in other schemes, we have retained a national fee for initial advice in (level 1 in private,
levels 1 and 2 in public).

10. However the impact of setting national fees at the legal representation level (ie beyond initial advice)
could in our view, have an unacceptable eVect on access in the short term because of the current profile of
supply. Family firms would tend to be heavily reliant on their income from legal representation. Increasing
a caseload to make up for any losses will also require more resource for firms than at the Legal Help level—
and will be more diYcult to do because of lower demand and eligibility. Nor do we have the same issues
with family suppliers travelling to other regions as we do with mental health ıor therefore quite the same
need to encourage local supply outside of London.

11. We are therefore proposing that the fees at Level 3 (legal representation) should be based on four
geographic regions merging the boundaries of existing LSC oYces. This reduces the amount of variation of
costs compared to a national fee. In addition to this, there is less deviation within the super regional
distributions than there is in many equivalent regional distributions. The supra regions are:

— Southern: incorporating London, Brighton, Reading and Bristol.

— Midlands: incorporating Birmingham, Nottingham and Cambridge.

— Northern: incorporating Newcastle, Leeds, Liverpool and Manchester.

— Wales.
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12. In public law, this produced an acceptable distribution of costs across all regions, including London.

13. The diVerence of average costs between London and non-London, and the variation of costs within
London is however much greater in private than in public family law. Therefore in order to ensure that we
maintain a reasonable balance of supply, after restructuring the fees based on the four supra regions, we
have also proposed an added uplift of 16% to the fees for London suppliers at levels 2 and 3 in private family
cases. We see this as a transitional measure to maintain supply: we do not consider the current high price
of London cases as necessarily justifiable and we would expect London prices to come down either through
competition or because of our drive to ensure that cases settle at an early stage.

Legal Services Commission

February 2007
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APPENDIX 6

PEER REVIEW QUALITY AND COST DATA
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Supplementary evidence submitted by Prof Judith Masson (LAR 231)

LEGAL AID IN CHILD CARE CASES COMMENTS ON THE MARCH
CONSULTATION PAPER

Introduction

It is clear that the changes the LSC has made will result in a much higher proportion of cases being paid
under the current system (an hourly rate). The changes to the level for escape from fixed fees will mean that
the financial risks to practitioners of doing this work are reduced. However, the LSC scheme will continue
to over-remunerate solicitors in some cases and under-remunerate them in others. It is far from clear that
the system will operate to ensure that those who lose on one case will gain on another. Risks to solicitors
will be particularly high where they are instructed by someone who is not a party to the proceedings initially
(chiefly fathers without parental responsibility or relatives oVering care) or where parents eVectively drop
out by failing to give instructions. Although the uplift for panel membership is retained where cases are paid
at an hourly rate, it is clear that the LSC does not support the notion of the child care panel as providing
an indication that the solicitor has particular expertise in this area. This has major implications for the
continuation of the panel, which remains an important indicator for other professionals (especially where
they are referring parents or relatives) that the solicitor has the necessary knowledge and skills. Should child
care work cease to be a specialist area of practice, the consequences for vulnerable families, the courts and
local authorities are likely to be negative with cases taking longer, more disputes and less satisfactory
resolution.

The LSC has not published the data on which it has based the revised scheme. Even if it can average
certificate costs, it does not have adequate data on case characteristics, nor can it link all the certificates of
a case together, so it cannot know how the costs for one party to a case impact on the costs of other parties,
or whether this is a product of the way the case has been handled by that party.

The LSC will need to have very clear guidance for itself and its contractors so that it can apply its new
fixed fee scheme to non standard cases such as cases which move between CC and High Court, cases which
are consolidated etc

Panel Uplift

The LSC notes that it has absorbed the uplift into the standard rates it has set. EVectively this means that
those without expertise who do this work will get the same benefit as those with it.

50% Reduction for not Participating Throughout the Proceedings

Only the parents with parental responsibility and the children are routinely respondents at the beginning
of the proceedings. Father who do not have PR have a right to notice and can apply to join. Such men may
be involved throughout the proceedings, even ending with care of the children but under the proposed
scheme their solicitor will only receive a lower fee, unless the work done amounts to 2x the standard fee ie
4x the work done. It seems them the original escape threshold of 4x work is being applied here. A father will
not have parental responsibility if he was not married to the mother or the child’s birth was registered jointly
before November 2003 or registered by the mother alone at any time and he has not obtained PR by
agreement or court order. A substantial proportion of fathers involved in care proceedings do not have PR;
some of these fathers end up caring for the child alone or with new partners. Given that there lack of party
status reflects their legal rights, not their involvement in the child’s life it is extremely hard to justify a legal
representation payment scheme which provides less to the representatives of such men. Such a scheme will
make it more diYcult for fathers to find a solicitor willing to act for them.

The same problems may arise where a relative, most usually a person oVering care seeks to participate in
proceedings. Although not all such people will end up as carers, it is essential in the interests of the child
that those who do have had good legal advice. For example, where grandparents oVering care are not legally
advised they may accept the suggestion of the local authority that they should care for their grand child
under a residence order without any discussion about the support that the local authority will provide. This
will leave the grand parents dependent on their own resources and any state benefits for which they qualify.
The benefit system has not been designed to provide for retired people caring for children. In order to ensure
that arrangements for the child can be maintained, carers may require residence order allowances or
fostering allowances. A specialist child care lawyers can be expected to advise on such issues and negotiate
with the local authority. It should be noted that public funding for such relatives is means and merit tested,
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so only the poorest relative carers qualify. Relatives without public funding tend to play a more limited part
in proceedings; work such advising them about alternatives which would otherwise be undertaken by their
lawyer is likely to fall to the children’s guardian, who has a duty to act in the best interests of the child under
the court rules.

Where a party fails to give instructions solicitors are expected to notify the LSC, the legal aid certificate
is then revoked. The proposed new funding system creates a major disincentive against doing this, at least
where acting for the parent has involved substantial work earlier.

An Increase for 2 or More Children

It is not possible for me to say whether a 50% increase is appropriate, although the Care profiling study
is likely to be able to produce some useful data on this in due course. Complex cases with many children are
likely to reach the escape clause. Presumably, where a second child is born during the proceedings the uplift
will apply—the LSC paper makes no mention of this. The LSC will have a strong interest in seeing that cases
are consolidated, rather than proceeding as separate proceedings involving the same mother. Currently
practice on consolidation varies; some cases listed separately on the DCA database have in fact been
consolidated.

There are cases where two or more children follow the same pathway through the proceedings so that
acting for two children is much the same as acting for one. In such cases there will be over-remuneration in
that the additional fee will not be reflected in additional work. However, it is also common that the number
of children very much adds to the complexity. For example a case in the care profiling study (by no means
untypical) four children had three diVerent fathers, two of who actively participated in the proceedings
although neither was a party throughout. There were three diVerent care plans and two separate final
hearings—the threshold hearing dealt with all the children and orders were made for two of them on that
date, but another hearing dealt with the orders for the remaining children, a month later. In cases with three
or more children there may be under-remuneration. Concerns about the adequacy of the fee may make it
more diYcult for children’s guardians or courts to identify a solicitor willing to act. At the time the solicitor
is instructed it is unlikely that the complexity will be clear, so the solicitor will not be able to predict whether
the escape clause will operate

The LSC state that their data shows that 85% of cases concern two or fewer children. Taking the DCAs
Familyman data for the courts in the Care profiling sample in 2004, the percentage of cases involving three
or more children ranged from 15% to 34%. This is likely to reflect demographics, local authority practices
and court practices relating to transfers. It does suggest that solicitors acting for children may be faced with
more multi-child cases in some areas.

Representing Both Parents

Joint representation will only arise if the parents are cohabiting, this is not usual. The Care profiling study
will provide data about the proportion of parents who are currently both represented by the same solicitor
throughout the proceedings.

It is clearly in the LSC’s interest for both parents to be represented by one solicitor. However, the LSC
has no way of influencing a parent’s choice of legal representative directly. The LSC states that it will
monitor conflict of interest more closely but does not indicate how it will do this. Domestic violence is a
common feature in care proceedings but may be denied or minimised by the parents.

High Court Cases

Under the current system a case may be transferred to the High Court and be retransferred when this
aspect has been dealt with. It is unclear how such cases will be dealt within the new fees structure. For
example a case in the care profiling study started in FPC and transferred to the CC and then to the High
Court before any allocation hearing because it had an international element. Case transferred by the High
Court to the CC and dealt with there until the local authority made an application to withdraw the
proceedings, and for ancillary orders for the children to leave the jurisdiction and for the issue of passports.
These matters were dealt with by the High Court. It should also be noted that apart from the decision to
transfer back to the CC by a High Court Judge, all matters were dealt with by the same judge, variously
acting as a county court judge or acting High Court Judge.

Related Proceedings

The decision not to pay an additional fee where there are related proceedings will act as a disincentive to
dealing with placement orders in the care proceedings, rather than later in separate proceedings. The Family
Justice Council has recently produced guidance to show that it is possible for care and placement to be heard
together, although it is diYcult to achieve this. The judge, the guardian and the children’s solicitor may need
to work hard to ensure that the local authority takes the necessary steps to make this possible. Creating a
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financial disincentive for the lawyers for all the publicly funded parties can be expected to make it more
diYcult to achieve a placement order in the care proceedings. This will add to the delay in achieving adoption
for those children where this is the plan and is contrary to government policy.

March 2007

Evidence submitted by Stephen Nelson & Partners (LAR 232)

I write to you in my capacity as a solicitor and in your capacity as an MP sitting as a member of the
Constitutional AVairs Committee and I write following the attendance of Lord Carter and Carolyn Regan
before the committee in recent days. You will be aware that solicitors have voiced their protests through the
Law Society and are contemplating taking what can only be called direct action. I am not sure that I share
the view of my colleagues that that is necessary the correct approach, but I fully understand their anger and
wish if I could to disabuse you as a committee of certain aspects of what appears to have been said.

Committee member Alan Whitehead MP appears to have drawn a comparison between ourselves as
criminal practitioners with local authority tenders for refuse collection. He noted that bidding is now
dominated in the refuse world by four of five national companies that can sustain some losing bids. The
comparison, if you will forgive me, is ridiculous. Firstly there is the question of the fact that refuse collection
is the collection of inanimate objects for disposal in either incinerators or some waste site, whereas we, a
solicitors, are professionally trained over many years and are dealing with some of the most vulnerable and
most diYcult members of society in arguably some of the most diYculty circumstances that one can know.
To suggest that some huge conglomerate could adequately deal with these people and provide them with
access to justice is, if you will forgive me, ludicrous.

Lord Carter said to the committee, when asked how firms that failed in a bidding round would survive
to bid again that, “Firms within criminal legal aid is marginal now are leaving and that people practising in
that town will go to another firm. With market management will be enough firms left in the second, third
and fourth rounds.”

To put it bluntly, that comment is rubbish. I started my practice some 20 years ago. There were in Sidcup
at that time some seven firms with a criminal practice. There is now only ourselves left with a practice in
Sidcup attending to criminal defence work. In the London Borough of Bexley as a whole, which as I am sure
you are aware is a large London borough, there are now only two firms; ourselves and a firm by the name
of Messrs Thos Boyd Whyte. If one takes the London Borough of Bromley and the London Borough of
Bexley as a whole and I note that Bob Neill MP is the MP for Bromley and Chislehurst, there are now only
six firms to cover those two boroughs. This is a huge swathe of South East London with very little acccess to
criminal justice. It is not right to say that if a firm closes, people will go elsewhere. They leave the profession
altogether. And why I ask you should my firm, which has been involved in franchising since day one, and
which supports the auditing of public money, should I be closed simply because of the fact that you have
this ill conceived idea that market forces will assist. I support value for money and I support the desire to
be audited to ensure that I am spending public money properly, but the proposals that have been put forward
will deny those people I represent access to justice and will increasingly give rise to miscarriages of justice,
such that sooner or later, a very serious miscarriage of justice will come about and someone will suVer by
a lengthy prison sentence which they do not deserve. I would be very happy to give evidence to the
committee. I am happy to share my experiences and my knowledge with the committee I am happy to argue
my corner and the value of my firm to the profession and those of my professional colleagues in other firms
to the profession, but I urge you to discount that which you have been told by Carolyn Regan, Lord Carter
and others, because to be honest, it is plainly spurious.

I assure you of my best advices at all times.

March 2007

Evidence submitted by Helen Cousins on behalf of a criminal defence solicitor (LAR 233)

It is with a heavy heart that I write this.

My partnership met a week ago and made the decision that we would withdraw from all legal aid (with
the exception of a small amount of MIIRT). The eVect of this is that we will be giving notice in relation to
our crime and family categories and that we will cease taking on new legal aid work in those categories from
1 April.

What finally did it for me, as I flared in to the black hole of the combined eVect of Carter and means
testing, was the seeming impossibility of maintaining the reputation that I, my team and the many others
who had gone before us had built up with the court and other CA players in this brave new world which
expected so much for so little reward.
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I fervently hope that all the activity of the profession over the next weeks and months will achieve some
real benefits to enable the scheme to work more in the interests of the profession but my doubts are made
clear by the action we have decided to take.

I have no doubt that some will view with disdain the fact that we are turning our back at a time when the
profession most needs help. For that I am profoundly sorry. This was the most diYcult decision I have ever
had to make and I have agonised over it for some months.

Two weeks ago, I received an email from a lady who had emigrated to New Zealand and had seen my
name recently and just had to write and thank me for saving her life 15 years ago when she was 17. She sent
me pictures of her family and her home and wanted me to know that she was now a successful executive
with her own business. She phoned me as well the next day to continue her thanks. She could not have been
more diVerent from the 17 year old junkie who ,if she was not on the streets at that moment in her life, was
only one fix away from it. I represented her on legal aid. As you can imagine, that did not make our decision
any easier to make.

My firm will continue to represent those investigated and charged with oVences and will do so in the
forthright and independent but courteous manner which has been our trade mark these many years past (but
which was in real danger of being subsumed by the general air of demoralisation that pervades the courts at
the moment). We will charge for our services and bill at the going rate. We know we are taking a risk (and
it may be a big one) but we have decided that now is the time to act before Legal Aid finally withers and
while our reputation is still intact (or just about!). I have also decided to try and keep my tern together which
we acknowledge, represents another significant risk.

Through thick and thin (and the going has not always boon straight forward) my partners have kept the
faith while all similar practices In our town abandoned legal aid some years ago. Now we collectively take
the view that we have no option but to move away and to break a hitherto central tenet of our firm’s ethos
(that we would represent all people who requested our services—whoever they Wife and what ova’ sort of
problems they may have had).

Please do not think too ill of me. I have given my all over the last 19 years to the service of two who cannot
speak (and generally cannot think) for themselves and, to be honest, I have just had enough of me and mine
being treated with contempt by those who should know better.

February 2007

Further evidence submitted by Lord Falconer of Thoroton, Secretary of State and Lord Chancellor,
DCA (LAR 174c)

Legal Aid Reform

I thought you might find it helpful for me to send you some of my thoughts on the issues we will be
discussing at this afternoon’s session.

I can think of no better way of beginning than to quote the words of this Committee when it reported on
the provision of civil legal aid in 2003–04: “the number of people helped is a key indication of how successful
the system is.” My aim and most basic principle in reforming legal aid, is to ensure we help more people.

This is why I asked Lord Carter to suggest a system that would ensure clients have access to good quality
advice and representation, that would allow for a good quality, eYcient and sustainable practitioner base,
maximise value for money for the taxpayer, and contribute to an eYcient, eVective and simple justice system.

Some have seen Lord Carter’s work as proposing a revolution in legal aid. Undoubtedly the move to a
market-based system will be a major reform. But his work, and especially his proposals for fixed and
graduated fees in the interim period, should be seen as building on the considerable success we have had
with fixed and graduated fees in both criminal and civil legal aid over recent years.

For example, since 2004 the Legal Services Commission has been paying private sector practitioners a
fixed fee for civil help work. We have also been encouraging improved performance from the Not-for-Profit
sector. Partly thanks to this, and partly thanks to innovative ways of delivering advice, the LSC will help
over 30% more people this year than two years ago under civil legal aid. Put simply, and as Lord Carter
recognised, the more we pay out in hourly fees, the fewer people we can help within a fixed budget. We need
a legal aid system that encourages eYciency and maximises the transparency of the way money is paid out.
This is the way to keep helping more and more people.

Furthermore, if we can keep the cost of criminal legal aid firmly under control, we will be able to free up
resources for civil and family legal aid. We know that there continues to be unmet need for civil and family
help. Whilst we will never be able to meet every single need, we absolutely must get the system performing
as well as possible in order to help as many people as we can.
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We consulted widely on the original proposals. We listened, and made changes to the timing, detail and
sequencing of the proposals. This process of consultation and listening continues as we move forward with
implementing the reforms.

I am unsurprised that the professions have not warmly welcomed the reforms. Challenging the status quo
is rarely welcomed. But I do know that the proposals contain opportunities for the more forward-looking
and eYcient firms to prosper. Most importantly, the reforms will ensure we get much better value for money
from the £2 billion per year we spend on legal aid in England and Wales. We want to get the fairest deal for
clients and taxpayers with this money.

This is why the reforms are the right thing to do. And this is why we would be doing this even if the legal
aid budget were considerably increased. They are our best opportunity to secure a legal aid system that helps
the maximum number of people.

February 2007

Further supplementary evidence submitted by the Legal Services Commission (LAR 230b)

Figures on Average Gains and Losses for Legal Aid Suppliers under the New Civil and Family
Fee Schemes

AAP: actions against the police; COM: community care; CON: consumer; DEB: debt; EDU: education;
EMP: employment; HOU: housing; MED: clinical negligence; MSC miscellaneous civil cases; PI: personal
injury; PUB: public law; WB: welfare benefits; Public: public law family cases; Private: private law family
cases, Immigr: immigration, Asyl: Asylum.

National

Proportion Average Proportion Average
Category Gaining Gain Losing Loss

AAP 60.66% 71.45% 39.34% "15.84%
COM 58.03% 109.89% 38.86% "22.34%
CON 61.77% 96.36% 35.89% "23.15%
DEB 62.07% 70.41% 36.61% "19.66%
EDU 69.92% 113.29% 26.69% "23.72%
EMP 58.45% 84.06% 39.16% "20.00%
HOU 62.90% 67.96% 35.88% "19.10%
MED 64.02% 82.81% 34.92% "19.33%
MSC 57.18% 52.33% 39.50% "21.56%
PI 58.45% 90.05% 39.73% "24.06%
PUB 65.63% 136.20% 31.77% "23.99%
WB 55.19% 72.77% 43.26% "18.42%
PUBLIC 55.75% 47.68% 42.82% "17.11%
PRIVATE 52.61% 31.27% 43.97% "12.74%
IMMIGRATION 50.59% 40.75% 38.95% "14.28%
ASYLUM 68.00% 38.62% 23.56% "6.16%
OVERALL 52.74% 30.92% 41.21% "11.77%



3611141083 Page Type [E] 23-04-07 23:00:21 Pag Table: COENEW PPSysB Unit: PAG1

Ev 322 Constitutional Affairs Committee: Evidence

Non-London

Proportion Average Proportion Average
Category Gaining Gain Losing Loss

AAP 64.64% 73.58% 35.36% "16.21%
COM 61.87% 111.86% 35.97% "23.04%
CON 64.93% 96.55% 33.62% "22.41%
DEB 65.36% 71.68% 33.74% "19.10%
EDU 74.67% 118.94% 23.11% "23.51%
EMP 62.44% 85.74% 35.89% "21.38%
HOU 68.92% 70.13% 29.83% "19.43%
MED 68.39% 83.55% 30.46% "17.40%
MSC 59.49% 52.49% 37.57% "21.07%
PI 60.63% 91.42% 38.06% "24.02%
PUB 70.97% 150.13% 25.81% "25.58%
WB 61.22% 76.42% 37.26% "18.44%
PUBLIC 56.37% 48.09% 42.16% "17.26%
PRIVATE 56.08% 30.77% 40.82% "11.79%
IMMIGRATION 59.52% 52.29% 30.36% "14.08%
ASYLUM 75.96% 51.24% 16.39% "4.88%
OVERALL 56.29% 30.91% 37.79% "11.23%

London

Proportion Average Proportion Average
Category Gaining Gain Losing Loss

AAP 32.65% 41.75% 67.35% "14.49%
COM 48.15% 103.39% 46.30% "20.95%
CON 34.18% 93.31% 55.70% "27.08%
DEB 32.35% 47.27% 62.50% "22.40%
EDU 43.90% 60.59% 46.34% "24.29%
EMP 24.29% 46.90% 67.14% "13.71%
HOU 35.92% 49.26% 63.03% "18.40%
MED 13.33% 38.86% 86.67% "27.24%
MSC 27.84% 47.84% 63.92% "25.22%
PI 32.00% 58.69% 60.00% "24.33%
PUB 43.24% 40.39% 56.76% "20.97%
WB 28.00% 36.80% 70.29% "18.40%
PUBLIC 51.04% 44.27% 47.77% "16.10%
PRIVATE 29.58% 37.48% 64.88% "16.72%
IMMIGRATION 44.66% 30.54% 44.66% "14.37%
ASYLUM 62.55% 28.12% 28.46% "6.67%
OVERALL 35.42% 31.01% 57.88% "13.50%
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The figures show how income would have changed if, in 2005–06 suppliers had taken on exactly the same
cases, behaved in exactly the same way on each case and been paid the fixed fees for every case.

It is only possible to base this assessment on historical data. But in summary, the figures need to be treated
with caution for the following reasons:

In reality, suppliers will behave in diVerent ways under fixed fees (see below) so that many of those who
would theoretically lose financially will not in practice lose at all.

Secondly and crucially—no supplier will move in a “big bang” way to fixed fees. The scenario on which
the impact assessment is based (all cases being paid on fixed fees) is in any event several years down the line.
This is because the fees will only apply to new cases started after 1 October 2007. The average gap between
issue and billing is 630 days in public law children proceedings and for family private it is 326 days for initial
advice (Legal Help), 558 days for Family Help (the new level 2 fees in the scheme) and 718 days for cases
that go onto to full legal representation. Therefore the impact on firms’ actual income after the introduction
of the fixed fees will be much less than it might appear in the RIA—because for a considerable period the
bulk of their income will be on old cases. So even the highest potential losers may in practice not see any
dip in income in the first year after fixed fees—in fact, since the new cases they bill in the first year are likely
to be the more straightforward ones (which would have been paid less under the per hour basis) cash income
may even go up. This means that is not really accurate to speak of a “short term risk”. The cases with the
shortest length will be TFF replacement Legal Help cases—with an average time of six months for housing
for example but even here impact in the first year will be much less than in the RIA because there will still
be many old cases being billed next year and importantly actual cash amounts for “losses” will be low—total
national expenditure on solicitors for legal help cases covered by the fees is around £28 million compared to
over £570 million for family work. In the TFF replacement categories many firms rely on the income from
legal representation rather than initial legal advice.

In practice how suppliers will actually behave means that the reality is likely to be very diVerent. It is
important not to assume that suppliers have no control over the cases they take on and the way that they
deal with them. By taking on more cases or a range of cases, by standardising procedures (for example using
checklists in interviews as recommended by peer reviewers) firms will adapt to the new system, so it is not
safe to say that those who “lose” under the RIA will actually lose any income.

Where services are paid for on hourly rates, the most eYcient practitioner is the one that get their staV to
work and claim for more hours per case. This inevitably puts up the costs of cases to the taxpayer. Any
provider will know that some members of staV can do the same work more quickly than others and indeed
that experienced staV are often quicker. Paying on hourly rates actually penalises those staV as they are able
claim less per case. Under a fixed fee regime the eYcient way to work is to take on more cases and clients.
This helps access, but also rewards more experienced practitioners who can deal with cases more quickly.

The Committee will no doubt be concerned that providers are given time to make these changes. However,
the fact that the fees only apply to new cases after 1 October 2007 means that there will be a considerable
transition period as discussed above. It is also important to stress that for civil the fixed fee proposals were
first published in July 2006—with the first implementation not until October 2007.

Finally, the fact that there is more than an even balance of potential winners under each scheme means
that if problems do occur, we would expect them to be in a position to expand and take over the extra work.
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