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Oral evidence

Taken before the Home Affairs Committee

on Tuesday 17 April 2007

Members present:

Mr John Denham, in the Chair

Mr Jeremy Browne Bob Russell
Ms Karen Buck Martin Salter
Mrs Ann Cryer Mr Gary Streeter
Mrs Janet Dean Mr David Winnick
Margaret Moran

Witness: Rt Hon Lord Woolf, a Member of the House of Lords, gave evidence.

Q1 Chairman: Good morning, Lord Woolf. Thank
you verymuch for coming to give evidence to us today
on sentencing policy. I believe you want to say
something.
Lord Woolf: I want to apologise for not being able
because of an illness to come on a previous occasion.

Q2 Chairman: That is totally understood. We are
grateful to you for coming to start oV our new session
because of your very important and recent experience
as Lord Chief Justice.We hope that you will be able to
sharewith us some reflections that youmight have had
when holding that oYce which you were not able to
say at the time. Obviously, we want to concentrate on
the key issues of sentencing, prison population and so
on, but perhaps we can begin by touching briefly on
the Government’s very recent proposals to create a
ministry of justice and transfer both the Prison and
Probation Services to the new ministry but, more
fundamentally, the great bulk of criminal justice policy
itself which will be driven by the new department. Can
you let us have your views in general, first, as to the
reorganisation that will take place and, second, about
whether or not you believe it has particular
implications for the development of sentencing policy.
Lord Woolf: Obviously, there is logic in having a
ministry of justice. As theCommitteewill know, at one
time consideration was given to a proposal to transfer
parts of what is now the Department for
Constitutional AVairs to theHomeOYce. At the time
the judiciary was very unhappy about that and the
matter was reconsidered. In the eyes of the judiciary
the main problem that arose in relation to the courts
being handed over to the Home OYce was that in the
civil courts the department was often in the position of
a defendant—probably of necessity a principal
defendant these days when less civil litigation comes to
trial—because of the type of responsibilities it had.
Some of those problems will now come to the new
ministry of justice andpossibly the same tension canbe
said to exist. To the constitutional lawyer the division
may be apparent, but it may not be so apparent to the
public when they bring proceedings in the civil courts
against thedepartment thatwill nowbe responsible for
prisons. To see as you do outside HerMajesty’s Court
Service the Department for Constitutional AVairs as

defendants may look a little odd. Perhaps some
thought need to be given to that, and it is certainly a
decision that needs to be explained. But I believe that
the primary concern of my erstwhile colleagues, not
this Committee, is that for many years the civil justice
side has been the poor relation. Resources have
constantly gone fromcivil justice to the criminal justice
systembecause of thedemands particularly of criminal
legal aid and complex prosecutions. If I were still chief
justice I would be concernedwith the prisons’ amazing
capacity to absorb money as the population increases
more than expected. As far as I know, no steps are
being taken to ring fence the resources available for the
justice system as a whole and the courts in particular.
I believe that care needs to be taken in that regard. I
hope that if there is a new ministry of justice a
committee such as this will continue to take interest in
matters involving in particular prison and probation
policy andmatters of that sort, because at themoment
there could be a gap there. I know that because of
the Sentencing Guidelines Council. I thought that
the council should have a relationship with this
Committee was very positive because it was important
that an authoritative body should look objectively at
its recommendations.

Q3 Chairman: That is a very helpful reply with
regard to the scrutiny role of Select Committees. All
I can say this morning is that at the moment how
that might work is a subject of some discussion. It is
perhaps a question the answer to which may not be
as clear as I would like. To pick upmatters that arise
from what you said, it may be possible to ring fence,
for example, court funding; perhaps it is feasible to
put structures in place that will protect against the
potential conflict of interest, or its perception, about
which you have spoken. Are you concerned that the
change in structure is taking place in a very short
period of time before that structure and those
safeguards can have been put in place, certainly by
legislation?
Lord Woolf: During the period that I have been a
judge I have had considerable dealings with both
departments. There is much more interplay between
the departments and courts than is sometimes
appreciated. I believe that that interplay is very
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healthy. One must say one is very worried as to
whether the scale of transfer in one direction will put
huge burdens onto the existing department. What
will be its resources to handle those changes? Great
expertise has been developed within theHomeOYce
in various areas which does not now exist. It can be
transferred lock, stock and barrel as we have seen
from the department to the judiciary when the chief
justice became head of the judiciary, but it takes time
to settle down. I hope that the planning of these
changes will be very carefully worked out because
they are not straightforward. There will be
substantial managerial problems to deal with it. The
Department for Constitutional AVairs already has
plenty of headaches and will have many more to
cope with. If it is geared merely to reproduce some
of the problems that have been highlighted recently
in the Home OYce it will not achieve any positive
purpose.

Q4 Chairman: I suspect that the Committee would
like to keep you on this subject all morning, but we
have asked you to talk about sentencing. I will ask
just one other question about another potential
tension in the reorganisation. Some of the
advocates of the split from within government have
given the impression that they see an advantage in
having the judiciary and sentencing function within
the same department as prisons because it may help
to encourage a sense of awareness of the impact of
sentencing policy on the eVective use of resources
and, therefore, the implications of the diVerent
choices made about sentencing. On the other hand,
your successor has recently said he is concerned
that judges may be placed under pressure to impose
sentences that they do not believe are appropriate.
That is almost the other side of the coin. Do you
have concerns that by bringing the prison,
probation and community sentencing budget
within the same department as the sentencing
function judges may feel under pressure to impose
sentences for reasons other than the independent
exercise of justice?
Lord Woolf: It has always been my hope and belief
that judges’ shoulders are broad enough to resist
inappropriate pressures, and I am fairly confident
that if that very inappropriate behaviour occurred
they would withstand it. I do not particularly see
that as a great problem. But I have already drawn
attention to the fact that the department running
the prisons will now be the same as that which runs
the courts and I am happy to leave it in that way.
Chairman: I am grateful to you for your openness
on that.

Q5 Ms Buck: To move to the broader issue of
sentencing policy, I start with an easy question.
Why do you think it has been so diYcult to
establish an eVective sentencing policy?
Lord Woolf: To be absolutely frank, I think it is
because of the highly political nature of sentencing.
It is a matter about which the public are highly and
rightly concerned. As the public are very concerned
about it so are politicians. I believe that sometimes
we lose sight of what would be a really eVective

sentencing policy and the results show it. This is
not a party matter. My experience of one
administration or another was that the responses
were the same under both. They were not prepared
to grasp the very prickly nettle that our present
sentencing policy was out of accord with the
resources available to deal with those who were
sent to prison. To me, I do not believe we will
achieve a sentencing policy that makes sense until
that is recognised. When I made my Strangeways
report about 15 years ago the evidence of the
Prison Service was that overcrowding was a cancer
eating at the heart of that service. I have taken a
close interest since that time in the Prison Service.
I believe that it does a very good job, but that
cancer has persisted and it is reflected in
reconviction rates and our failure to stop
reoVending. We can house prisoners; we can build
more prisons, but we do it after they are needed,
not before, and during the substantial period I have
been a judge there has never been a situation when
the prison accommodation has satisfactorily dealt
with the number of people being sent to prison. It
is now clear that that must be taken into account.
I could suggest—I have thought about it for a long
time—the courses that might be taken to improve
the situation in that regard, but it first requires the
political will to do it and so far there is very little
evidence that it exists.

Q6 Ms Buck: I know that others want to discuss
the issue of overcrowding, so I will not pursue it.
You said that an eVective sentencing policy was
diYcult to pursue given the conflicting pressures.
First, is it possible for you to define what you
regard as an eVective sentencing policy? Second, is
it ever possible realistically to develop a policy that
is not subject to that kind of buVeting of political,
public and other pressures?
Lord Woolf: As to the first part, I go back to the
Criminal Justice Act 2003 which set out the
purpose of sentencing. It seems to me that there
you have a very satisfactory statement by
Parliament of what sentencing should do. First, it
is punishment, and we do punish. There is no doubt
about it. Some people would say that we punish
more than necessary, but we certainly punish. The
second matter is the reduction of crime. I do not
think we achieve that by our sentencing policy,
certainly not to the extent we should. The reason
for it arises because of the next matter: reform and
rehabilitation of oVending. This comes back to my
point about prison overcrowding. At the moment,
we are not achieving the reforms and rehabilitation
of oVenders. The fourth is the protection of the
public. I do not think we protect the public to the
extent we should because we do not prevent
reoVending. I believe that is a very important
aspect of it. There is also the making of reparation
by oVenders to persons aVected by their oVences.
We make attempts to do that but I should like to
see much more of that. Perhaps we achieve the
punishment of oVenders, but when we look at the
other four our record is very poor.
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Q7 Ms Buck: In policy terms you are happy with
that set of definitions, but do you think that the 2003
Act has been a success? Have the aims set out in that
Act translated into practice and, if not, why not?
Lord Woolf: The Act contained a whole selection of
diVerent punishments and I think the variety was
very good. The Act was very well intentioned, but
again I connect it with the state and cost of our
imprisonment policy. We did not have the resources
to make the punishments in the community work
well, and we did not have the resources to do the
other things intended by that Act. The Government
does not have unlimited resources. I accept that
there are othermatters on whichmoneymust also be
spent. We have to think about hospitals and
education. Education is in my view of critical
importance because that is where you start to tackle
the things that could produce criminals of the future.
I would much prefer to see themoney being spent on
schools and hospitals than on building prisons.

Q8 Ms Buck:Why do you think that the sentencing
guidelines issued since the implementation of theAct
do not make reference to the aims that you have just
outlined?
Lord Woolf: The Sentencing Guidelines Council
pays great attention to the aims that I have
indicated, but one of the problems of the council
is that it is seen very much in its primary role
to produce consistent sentencing. Consistent
sentencing is important so that one does not have
one person punished in one way and another
punished diVerently, but it has been given no
mandate to do anything particular in regard to
sentencing. Again, this is probably because of an
unwillingness to grasp the nettle. I would like it to
receive from government a clear mandate that it
should, for example, do something about the
overcrowded state of our prisons. If it had that
mandate I believe that it could fulfil it.

Q9 Ms Buck: Does that in any way lead to the
conclusion that judges should be given specific
guidance on how to balance those diVerent aims,
because in a sense the aims already encapsulate that
objective but they are not being given guidance to
enable them to do that? Is one of aims being given
much more priority than another?
Lord Woolf: You are quite right that the aims that I
have been through reveal a high degree of generality.
When it comes to producing guidelines they are
more specific, but while those aims should be fed in
the extent to which they do so is a matter of
judgment. In this period of the life of the Sentencing
Guidelines Council—it is a relatively new body—
when it has suggested in some of the guidelines
produced what may be seen as a reduction of
sentencing, although it may not be so, there is a howl
primarily from sections of the media that the council
is going soft on crime. It is significant that when that
happens criticisms are very robustly directed
towards the Sentencing Guidelines Council and it is
asked what mandate it has to interfere with what is
the going rate, so to speak. Indeed, there is pressure
on it to increase the going rate and a lot of things

have happened which have had that eVect, not least
the tariV for those who will be sentenced to life
imprisonment which legislation increased very
substantially for no apparent reason.

Q10 Ms Buck: Should the sentencing decisions of
judges and magistrates be subject to monitoring and
review to test their eVectiveness? What information
additional to that which we currently hold would be
required to make that operable?
Lord Woolf: I have no problemwith monitoring and
reviewing. I think that more research into those
matters to make that available is very beneficial. In
doing that I should also want the cost to be taken
into account because that is very significant. If one is
producing sentences which are not eVective—I think
that is happening because there are not the resources
properly to fund them—one is suVering a double
whammy: first, one is producing an ineVective and
very expensive sentence; second, one has to count
the money.

Q11 Chairman: Is there any way of measuring the
eVectiveness of individual judges? If one goes for a
heart operation it is possible at least in principle to
find out the success rate of cardiac surgeons and,
provided one understands the data, it may be of
interest, but I am not aware there is any way of
assessing the sentence that a particular judge passes
judged, for example, by the criteria under the Act of
2003. Is there any way that could be done?
Lord Woolf: First, I think that more information
could be available to the judges as to the
eVectiveness of their sentences. I have long
encouraged the idea that there should be feedback to
judges so they are told. What happens now with the
majority of sentencing is that the sentence is passed
and that is the last the judge hears of it. You do not
know. When I was a young man, which was a long
time ago, the population was much more static than
it is now. Certainly, if one was a judge sitting
regularly in a particular area outside London one
knew about the quality of sentences. There was great
feedback in informal ways via the Probation Service
to the judge to show how sentences were working. I
have to confess that I was responsible for
encouraging the Home OYce to take that initiative
and it was David Blunkett who took it. We have
gone back to it to the extent we can aVord in the new
community prison in Liverpool and also the drug
prisons. If one has continuous interest in what is
happening it is good for the prisoner and the judge.
You soon know whether or not it was right in a
particular case to try an order addressing the
person’s drug or drink habit, but I am afraid that in
a system that has grown much more complex and
bigger it does not happen. With computers today
there is no reason why a judge should not get regular
feedback, and I think that would be very helpful. I
should like to see a judge having more responsibility
towards continuity of the sentence.

Q12 Mr Winnick: I do not know how one of your
predecessors, LordGoddard, would have been rated
in the league table at the time. Be that as it may, I
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want to ask you some questions about prison
overcrowding. You have already said today that the
present overcrowding is a cancer eating away at the
system. The latest figures show there are some 80,000
people in prison. You wrote an article in The Times
saying it is beyond dispute that there is now a crisis.
It appears to be the case that the prison population
continues to rise. There has been a 41% increase in
the past 10 years. Other figures go back further. For
example, in 1965 the average prison population was
just over 30,000; in 1975 it was nearly 40,000, and it
went up in 1985 to 46,000 in round figures. Can you
give any explanation for the huge increase in prison
population over both the past 10 years and, going on
the figures I have just quoted, the past 40 years?
Lord Woolf: I can only go back to Strangeways. At
the time of my report the prison population was
44,000 and falling. It was the first time one had seen
that happening. I believe that that was a reaction to
the public’s consciousness—I include the judiciary—
as to the state of our prisons and what overcrowding
did. One of the things we did as a result of
Strangeways was to improve security to a very great
extent and reduce, rightly, the risk of riots in prisons.
I am glad to say there has been no explosion of the
same sort in prisons since Strangeways. That was a
positive sign. But there is no doubt that the fact you
will get prisons exploding causes those who are
responsible for running them to concentrate on the
state of the prisons and take steps, not necessarily
long-term steps, to deal with the situation. You have
prisoners being released. Therefore, you have courts
pushing prisoners in the front door and their release
out the back door. You ask me why the population
has increased. I think that two things have had a
particular eVect on this. First, I believe that society’s
attitude has becomemore punitive as reflected in the
media and, I emphasise, both administrations; there
has been competition as to which political party can
have the reputation of being tougher on crime. I
think that the rhetoric has an eVect on sentencing.
The second reason is that the way we look after
those who are punished in the community has
deteriorated. This has led to a loss of confidence on
the part of both the public and the courts in the
quality of community punishment. They are not
seen as punishments in the way they should be. It is
part of the more complex nature of society. I
suppose another factor—it is very diYcult to find
hard evidence of this—is that parts of society are
becoming more brutal and it is clear that violent
crime has to be dealt with severely.

Q13MrWinnick: To take up the point you have just
made, you do not dispute that society has become
more brutal and violent than in the 1960s?
Lord Woolf: I think that is right. There are probably
many explanations for it and I should not like to
hazard a guess as to the main one.

Q14 Mr Winnick: As far as concerns the present
situation in prisons, can you see any way in which
the problem can be resolved as the population is at
the moment, or are you saying that until there is a
decrease in the number of people in prisons the

system will not work? Rehabilitation and protection
of the community when people come out is such that
there is no solution except a reduction in the prison
population.
Lord Woolf: I would say that no solution will be
really eVective apart from reducing the prison
population. The other alternative is to increase the
capacity of the prisons to hold the population. Only
one or two of those possibilities would help. I say as
firmly as I can that building more prisons is not the
solution, not least because it means that more and
more resources are being sucked into the hugely
expensive process of building prisons and keeping
prisonerswithin it.Whatwe really should be doing is
to put greater focus on making eVective non-prison
sentences. As the recent thoughtful and sensible
report of the Citizens Advice Bureau suggested, the
minute a prisoner goes to prison one should be
working on methods to ensure that he or she is
returned to the community in circumstances most
likely to mean that there will be no reoVending. The
CAB thought that it could help on that. There are a
number of things that can be done if only the
resources are available, but when we are always
trying to catch up and accommodation to house the
number of prisoners is behind and overcrowding
continues it is an unconstructive situation.

Q15 Mr Winnick: To play devil’s advocate, if you
like, how would you respond to the tabloids and
others who claim that you and some of your
colleagues who say much the same as you live in a
diVerent sort of world from ordinary people who are
deeply concerned about violence and law-breaking
and you do not really appreciate in your own
sheltered sort of life what it is like on the streets day
to day? Therefore, when you say there should be a
reduction in the prison population the response
would be: what do you do with people who have
been found guilty by the courts of committing
serious oVences?
Lord Woolf: I have had those accusations levelled
at me.

Q16 Mr Winnick: I am not surprised, Lord Woolf.
Lord Woolf: This is not the first time, and I am well
aware of them. I think they are misguided, not least
because, like a large proportion of the population,
my home has been broken into and things have been
taken from it. I am aware of friends who have been
mugged, not in this jurisdiction. My wife and I were
mugged in a diVerent jurisdiction that we visited.We
are aware of it. For a very short period when I was
chief justice I was entitled to a government car. It is
fair to say that I abandoned my bicycle; I was
tempted to do so by the government car, but I am
back on it now and I cycle up and down the streets.
I travel by Underground, enjoying my free pass.

Q17 Mr Winnick: So do I.
Lord Woolf: I find that public transport during the
period when I had a government car has improved
very considerably. The real answer to the point you
make is that if you are constantly engaged, as I was
for 25 years, in criminal courts and have before you
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cases of violence and know the harm has been done
to the victims of those crimes you cannot be other
than deeply aware of what happens as a result of
crime. Contrary to the image you are trying to
create, I would say that nobody knows better just
how destructive crime is than a personwho sits in the
courts daily, especially in the criminal courts. One
has a rich and unfortunate experience of just what
horror can be caused to families.

Q18 Mr Winnick: In my previous question I was
being the devil’s advocate. When you advocate a
reduction in the prison population and an eVective
alternative to prison—something that this
Committee will be looking at—do you accept that in
the case of those who have been convicted of
violence there is really a very good case for a
custodial sentence?
Lord Woolf: I entirely agree with you, and always
have. I believe that violent oVenders should be
treated heavily. The one area where I was criticised
by the media for being too tough was in regard to
muggings in the street. That is the view I take. The
ordinary member of the public must be able to go up
and down the streets of this country confident that
except in exceptional circumstances he or she will
not be attacked. My contention is that the best way
to achieve that is not to create a situationwhere there
are overcrowded prisons, because they do not
protect the public; they are expensive and drain
resources but do not protect the public. Of course,
whilst the person is in prison the public are
protected, but even the great majority of people who
commit oVences of violence are back on the streets
in a very short time. What we should do is ensure
that whilst they are in prison everything is done to
make them less likely to go back to their old ways.
We know that there are things that succeed.

Q19Martin Salter: In your piece in The Times on 29
January you wrote that the Home OYce really
needed a long-term plan to bring the prison
population into line with the resources available in a
way that would reduce reoVending. You also
commented on the hoo-ha around the Home
Secretary’s letter; you said that not to send it would
be a dereliction of duty.A couple of points flow from
what you wrote. Some of your colleagues in the
judiciary cited the Home Secretary’s letter as a
reason or excuse for what might on the face of it
seem like a lenient sentence or two that had been
passed. Do you have any concerns that that whole
episode might have smacked of political
interference, or do you stand by your comments that
perhaps some of your fellow members of the
judiciary were unduly sensitive to the approach of
the Home Secretary in putting pen to paper to
address a particular matter?
Lord Woolf: I adhere to my view. I think that the
Home Secretary was quite in order doing what he
did. It was done with the approval of the chief
justice.

Q20 Martin Salter: In terms of the argument about
sentencing and taking cognizance of the prison
population, it begs the question about the impact on
justice itself. Surely, if the punishment for a murder
committed at a time when the prison population is
slightly lower than it is now is reflected in a shorter
or longer prison sentence it does not give one any
confidence that a crime is being treated with equal
severity. Should one not be taking the argument to
the next level which says that a crime is a crime,
punishment is punishment, an oVence is an oVence
and a sentence is a sentence? There should be
consistency across the board and it is the
Government’s responsibility to ensure that there are
suYcient places available and we should not have
this artificial cap on the limits of our system of
justice.
Lord Woolf: I do not think it is a good way to deal
with it. I thinkwe should have amuchmore strategic
approach, and that was why I talked about a long-
term solution. Since I wrote that short article in The
Times I have thought considerably more about the
subject. What I would like to see happen now is for
the Sentencing Guidelines Council to be put into the
same position as the Bank of England. It should be
told, “Look, over a five-year period this is the
amount of money that the Government has decided
can be provided for the prison population, and you
must see that your sentencing guidelines achieve a
prison population within those resources where the
commodity of prison space is used in the most
appropriate way without prisons being overcrowded
so they can do constructive things.” I then come
back toMrWinnick’s approach. Of course, one says
that the primary use of imprisonment should be for
violent oVences. As far as concern oVences of
dishonesty, they must also be punished but they
must be at an appropriate level to justify
imprisonment, and what we should be doing is using
our other available resources which would become
available if the prison population was not increasing
all the time to make really eVective sentences in the
community for oVences that are appropriately
punished in the community. If that was the situation
we would not be working from hand to mouth and
there would not be any danger that because a
prisoner came up for sentence at a time of gross
overcrowding he or she would be dealt with in a
diVerent way from what would happen if the matter
had occurred at a time, which unfortunately is very
rare, when the prisons were not overcrowded, for
example because recently two or three prisons had
come on stream or something of that sort.What I do
not believe meets justice is a situation where the
judge tries to find the appropriate sentence and, if
necessary, the matter goes to the Court of Appeal
and that court tries to determine the appropriate
sentence but that sentence passed bears no relation
to the actual sentence served by the prisoner. What
then happens is not that the court passes the wrong
sentence but that the oVender is released because of
the overcrowded state of the prisons, or a particular
prison, at that particular time.

Q21 Martin Salter: I do not disagree with your
analysis in that regard, but how do you justify the
statement that building more prisons is not the
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answer when you are already telling us it cannot it
right that there is a disparity in sentencing
determined by the levels of prison population and as
you quite rightly say, as made perfectly clear by
every piece of evidence before this Committee in this
inquiry, that there are atrocious reoVending rates?
For example, young oVenders reoVend at the rate of
70%. I saw myself at a recent visit to Reading prison
that there cannot be eVective rehabilitative work at
chronically overcrowded prisons. Even if no further
people were sentenced to imprisonment over the
next 10 years surely there would be a case for
increasing the capacity of the prison system to
ensure that proper rehabilitation work could take
place and oVenders left prison with less than a 70%
chance of going back through the revolving door in
a couple of months. Is that not predicated by the
need to build more prisons and create more prison
places?
Lord Woolf: If we are to be realistic what we know
is that the moremoney we spend on building prisons
the less money there will be to focus on education
and rehabilitating and reforming prisoners.
What you are saying means that one can house
the prisoners perhaps in more comfortable
circumstances than would otherwise be the case;
they would not be doubled up and go into prison
cells instead of prison; there would be room in
prisons and they would not be going into cells in the
courts which are wholly inappropriate for keeping
prisoners for any length of time. If in the States you
announce that you are to build five more prisons
there is huge competition between diVerent localities
to have them built there because they provide
employment which people want and so it is an
industry that is seen as attractive to the community.
I am glad to say that that is not the position in this
country. People do not want to have more prisons in
their back yards. Therefore, getting the space where
you can build the prisons is not at all easy, so we
must resort to hulks in which to keep prisoners when
the pressure gets great enough for that to be
required. What I have learned over the period in
which I have been involved is that ifmore prisons are
built they will be filled and the policies that result in
the overcrowding now will continue that
overcrowding. What we have to do is make a proper
assessment as to the fair proportion of the economy
of this country which it is right to devote to
imprisoning individuals. If you say that that fair
proportion is unlimited you can make it work; you
build more prisons and ensure that they have very
eVective regimes, but in practice we find that that
does not happen. One may have another 800 places
available over a relatively short period of time but
they will not be suYcient to deal with the problem.
But even if it was suYcient to deal with the problem
it would be only a very short-term solution. I just do
not think that it would work. That is why I would
like a brave government to say that it will not have
an open door policy as far as concerns prisons, that
this is a sensible number for the community and
sentences must be produced which will use them in
the most eVective way. The fact is that now there are
many people in prison who do not need to be there.

If we approached the matter logically and sensibly
we would ensure that the very expensive commodity
of prison places was retained for those who really
deserved it and needed it. We then ensure that from
the very first day they arrive the programme starts to
ensure that when they return to the community they
will not, as far as it is possible to achieve it, reoVend.

Q22Mr Streeter: In a second I want to ask a couple
of questions on indeterminate sentences, but I
cannot resist just asking you one question on what
you have just been telling the Committee. What
evidence is there based on any of your experience in
this country or any other part of the world that if we
spent an awful lot more on rehabilitation, whether
inside or outside prison, reoVending rates would
go down?
Lord Woolf: What is clear on information known to
the Home OYce, because it wants to pursue these
policies, is that in particular if a young man who has
employment and somewhere to live is returned to
society the probability of his committing a crime is
significantly reduced. It depends on the individual,
but if you are able to make sure that he goes back
equipped then in those circumstances it works.
There was an excellent initiative at Canterbury
prison where the prisoners, the police and prison
oYcers worked together to achieve that situation
and reoVending rates fell. The evidence is there, and
that is accepted. You will not reduce crime or
prevent reoVending by 100% but you will reduce it.
Above all, if a person is not capable of work because
his standard of education isminimal you dowhat the
Army did when I did my national service: you
provide a very good education to bring the
individual up to the minimum standard that is
needed for employment. That is the sort of thing that
we are not doing.

Q23 Mr Streeter: As you know, indeterminate
sentences were designed for the most dangerous
oVenders. There is a minimum tariV and the Parole
Board makes a decision to release under licence. We
learn that 22% of indeterminate sentences since the
2003 Act involve an average tariV of less than 18
months. Does that surprise you? Why do you think
that is happening?
Lord Woolf: I am afraid that that is because of
provisions in the Act in relation to dangerousness
that require the courts in particular circumstances to
make indeterminate sentences. It seems to me that it
is not good sentencing policy to create a situation
where a court at the same time imposes an
indeterminate sentence and says that the tariV
should be 18 months. There has always been a very
small number of cases that are very worrying to the
courts where you just do not know how dangerous
the individual is. In that case an indeterminate
sentence if available could be useful; it could be a
merciful sentence. That is particularly true in cases
of arson. If one can avoid it one cannot have
somebody going back into the community who will
burn people’s homes and kill people in that way.One
therefore wants to give someone the responsibility to
decide when the person is fit to return to the
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community. But that is a small range of oVences.
The life sentences in those cases were used with great
discrimination by the judiciary, but the message
from legislation since that time is that there are
situations where one is required to impose
indeterminate sentences. The indeterminate
sentences to which you refer are a great problem for
the system.

Q24 Mr Streeter: Moving to recent comments by
Lord Phillips about the length of the minimum term
for murder, you said that the 2003 Act introduced
greater terms for murder without any apparent
reason.
Lord Woolf: Was that the 2003 Act? It may have
been a subsequent Act. I am not sure which Act it
was.

Q25 Mr Streeter: Whichever Act it was, is not the
apparent reason public concern about the levels of
violence in our society and the kind of murders that
we now experience? Is it not right that politicians
should respond to that?
Lord Woolf: First, it is very important that the
sentencing policies adopted are ones in which the
public has confidence. They must have confidence in
the justice system. Second, it is right that politicians
should respond, but this was a huge and dramatic
hike. I am not sure there was any particular outcry
by the public at the time. The precedent for this was
the fact that the powers of the Home Secretary
because of the impact of the European Convention
on Human Rights had to be removed. I hope I am
not being unfair in saying that there was a bit of a
reaction by the Government to the eVect that if they
were to give it up they would ensure that the
sentences were substantially higher than they had
been. That linkage explained that hike, and it was
not a good reason.

Q26 Mr Streeter: If you had the power would you
reduce minimum terms?
Lord Woolf: I believe that if there is a good parole
board minimum terms should be at the appropriate
level. What has happened is that the statutory
minimum terms are often not at the appropriate
level. In many cases they are. If there is a bad case
the appropriate level is very high, but why tie the
judiciary when there is no evidence to suggest that it
was not identifying the serious cases and the Parole
Board was doing an excellent job and was largely
successful in ensuring that people were released from
parole only when it was safe to do so?

Q27 Chairman: I want to ask a couple of questions
about short sentences. By implication you have
referred to it already. It is widely recognised that
short sentences of a few months almost always do
more harm than good in terms of reoVending, and
yet both magistrates and crown courts continue to
pass very short sentences. Given the drive for
eVective sentences, why has it proved so diYcult to
persuade sentencers that short sentences are
ineVective, give rise to very high rates of reoVending
and are a poor use of public money?

Lord Woolf: I think that the situation is linked to the
methods to which I have referred. There comes a
stage when the court feels it has tried everything and
nothing has worked and so it must be a short
sentence. It recognises that it is not the sort of
oVence that deserves anything other than a short
sentence and so one is imposed. I understand the
feeling of frustrationwhich causes those sentences to
be imposed, and I believe that there are too many of
them imposed. The message that I tried to give was
that if it was felt that because of the pattern of
oVending one had to have a short sentence one
should not impose three months but one month or
two weeks; keep it as short as possible. One must
have some regard for the position of the magistrates
who have a young tearaway before them time after
time after time. They feel eventually totally
frustrated and say that they cannot go on like this; it
is just making a mockery of the situation, but they
can impose a very short sentence. Often, the most
eVective thing about a short sentence—indeed, the
only eVective thing about it—is for you hear the
clang of the prison door and to spend just a few
nights knowing what it is like to be shut up for most
of the day.

Q28 Chairman: How damaging was it to the 2003
Act that custody-plus has never been implemented,
and perhaps may never be implemented now?
Lord Woolf: It is unfortunate that the resources were
not available; it comes back to that.

Q29 Chairman: In terms of the frustrated magistrate
who can see nothing else to do, how much does that
stem from lack of confidence in the alternatives to
prison?
Lord Woolf: I think it comes directly from that
because their experience is that they are not eVective.

Q30 Mr Browne: I should like to ask three separate
questions on community orders and alternatives to
the situation that you have been describing over the
past three-quarters of an hour. First, in the Home
OYce’s recent consultation document Making
Sentencing Clearer it is said that “the courts are not
using community orders as fully as they might”. Is
that a view you share? Is part of the reason perhaps
a general public sense that non-custodial sentences
are a soft option? If that is the case, do you think that
somehow they need to be hardened, for example—I
do not know whether you think it is getting a bit
close to the concept of chain gangs—by requiring
oVenders to wear uniforms to make them more
identifiable to the wider public as those who are
serving a community non-custodial sentence? How
do you think there can be greater confidence in it?
Lord Woolf: My answer is that it is not a case of
dressing them up in orange glow overalls for the
purpose of the sentence. I do not believe it helps to
reduce the very limited self-confidence of some of
these people to treat them as though they were in the
stocks. I think that the punishment must be
supervised very much more eVectively than it has
been because of lack of resources. I have a huge
regard for the Probation Service, but I think that it
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is stretched so excessively and if there is a need to
devote resources in general it is not always
appreciated how important it is to make community
punishments really eVective.

Q31 Mr Browne: People’s concern is that these
young tearaways, as you described them in an earlier
answer, are meant to be picking up litter, or
whatever it is, but they are spending most of their
time smoking and talking to each other; they are not
applying themselves to the task with as much vigour
as the public may wish them to.
Lord Woolf: If that is happening it is damaging, and
if the judge or magistrate sees that happening that is
also damaging, but the punishment can be made
vigorous. Sometimes it continues much longer than
the protection provided by their incarceration. I
believe that those are the matters on which we
should really focus as well as having a sensible policy
for the use of long-term imprisonment.

Q32 Mr Browne: Another option used as an
alternative to prison is the fining of people. I see
from some statistics I have been given that in
2004–05 only 52%—just over half—of fines imposed
by courts were paid within six months. There is an
issue about fairly wealthy people not regarding a fine
as a huge punishment and those who default. What
is your view on the use of fines as a method of
punishing people?
Lord Woolf: Again, enforcement is very important.
I believe that more recently available figures show
that enforcement is at a much higher level than
previously and it has improved. If that is so it is a
very good thing. I believe that one of the matters in
the 2003 Act which was a very useful punishment
was the requirement to do work in the community
instead of paying a fine. Quite frankly, a lot of the
people who receive fines are not really in a position
to pay them. If they can work oV a fine that is true.
The aspect of inequality to which you refer is, I am
afraid, a reality. Sometimes the world is an unfair
place. If somebody has large resources obviously a
fine does not bite to the same extent as on someone
who is poor, but I do not believe that a man who
drives a Rolls-Royce is very happy when he finds on
returning to his vehicle that he has a parking fine to
pay even though he has lots of resources.

Q33 Mr Browne: But overall do you say that
eVective non-custodial community sentences are
more eVective than fines, and possibly more eVective
than short prison sentences?
Lord Woolf: They are certainly more eVective than
short prison sentences, but I believe there is scope for
fines. Although the cost of monitoring punishments
in the community is much less than imprisonment
there is still a cost, the cost being the time of
valuable people.

Q34 Mr Browne: The final area that I want to cover
is a debate that has not been started but has been
given extra impetus by a report published recently
by Jean Corston, a former Bristol MP, which
concentrates particularly on women’s prisons. Her

report recommended that there should be smaller
local custodial sentences instead of prisons for
women as they currently exist. Following that up, I
tabled a couple ofWritten Questions to which I have
just received responses. I am told that on average
women prisoners are kept 58 miles from their home
and almost one in five are kept more than 100 miles
from where they live, with a possible consequential
impact on their ability to resettle in the community
once released. I cannot remember the precise figure,
but of the prison population of 80,000 about 3,500
to 4,000 are women. I was interested in your specific
observations about how prisons fail to serve women
who are currently being incarcerated and whether
reforms need to be made.
Lord Woolf: I certainly think there is a need and that
makes too wide a point which is applicable to the
whole population. First, wherever possible if
imprisonment is to lead to the right results it should
be local. One of the problems of overcrowding is that
one is constantlymoving prisoners. This is especially
important in the case of women. Second, in my view
on thewhole small prisons are better than large ones,
but economies of scale must be taken into account
with the male population. We really need to make
special arrangements for women in prison which are
diVerent from those that are now made. Because the
numbers are so much smaller than the male
population they often must go a long way away.
Often, one is separating mothers from their children
and families. That is very destructive of the
possibility of the mother being reformed and it also
has a damaging eVect on the children. That can store
up problems for the future.

Q35Mrs Dean: To carry on that line of questioning,
how credible are community options for vulnerable
women and also for drug and alcohol-abusers?What
changes couldwemake so that sentencers havemore
confidence?
Lord Woolf: It may be that what we have to do is
go back to what I said earlier about providing
sentencers with more information about how people
get on. If one perceives that the punishment is having
the desired eVect it may well be it will produce
statistics that give confidence.We are at the moment
in the unfortunate situation that we are not
providing eVective community sentences in many
cases. We do our best with the resources available,
but we are not doing it in a suYcient number of cases
and so the feedback is not as positive as it would
otherwise be, but certainly there is no information
that prison is more eVective than community
sentences. The only reason that prison should be
regarded as the alternative if there is a community
sentence available is because of the seriousness of the
oVence. We should be using community sentences
wherever possible because they are the more
economical option which means it has advantages
for the resources available to the system as a whole.

Q36 Mrs Dean: What do you think should be the
role of restorative justice in the criminal justice
system?
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Lord Woolf: I am glad you ask that because I have
not mentioned it and it is something to which I
believe great importance should be attached. There
should be more resources. I am repeating myself and
sound like a cracked record. That is an example
where right across the range of punishment
restorative justice can be of benefit not only to the
oVender but,more importantly, to the victim aswell.
The fact that victims find it constructive in so many
cases is not given enough attention. It is right that we
should be focusing more than we did in the past on
meeting the needs of victims, and in the right cases
restorative justice does that. I saw that in my
previous job. Sometimes restorative justice is now
used after a person has been sentenced to life
imprisonment. Until the law was changed for every
person sentenced to life imprisonment I had the task
of writing to the Home Secretary giving my view as
to what the tariV should be. Where appropriate,
although I could pay only limited attention to it I
tried to get a statement from the victims about the
eVect upon them. There were quite striking cases,
even involving murder, where a victim’s family had
the opportunity to be engaged in a restorative
process, recognising that a young oVender had good
in him and could have potential. They wrote letters
asking me to put the tariV as low as I felt I could.
This is vivid proof. With small oVences it is so
important that the young oVender should know
what damage he is causing. It is so easy for a criminal
to dehumanise the victim. Restorative justice makes
criminals face up to the damage they have done, and
that is often themost salutary thing one can do. I am
a great enthusiast for it, but not in all cases. One
must not force victims to engage in it if they do not
want to, but if they are willing it can be very
constructive.

Q37 Mrs Dean: Can conditional caution play a
greater role in the criminal justice system? Can it
make a contribution to reducing the burden on
courts’ lists, for example?
Lord Woolf: I think it can and does. It must be used
properly and there must be objective criteria set out
to control its use, but I believe that it is a positive
factor.

Q38Margaret Moran:You have referred to the nub
of the issue, that is, the political hot potato where
successive governments have not grasped the nettle
of resources versus punishment or the approach to
prevention. How far do you feel that is the result of
media pressure, and, if so, what do you think can be
done about it?
Lord Woolf: If I may say so, I think you are in a
much better position to judge than I am. I think that
politicians react as one would expect. I do not think
anybody wants to be painted as not protective of the
public. That is as true of judges as politicians. I
believe that the media do cause judges to be tougher
than they might otherwise be and to be much more
cautious about taking a chance. When I was a High
Court judge and people came before me with real
signs that they repented what they had done it was
often in the interests of the public, or the greater

good, to take a chance, but it gets more and more
diYcult in present circumstances to do that. These
are the consequences of the various matters that we
have built into the system, such as appeals against
lenient sentences. I do not think any judge likes to be
labelled as a soft touch.

Q39 Margaret Moran: Therefore, there is pressure
on the judiciary. I have been told by someone who
currently works as a consultant but who was
formerly an FBI oYcers that for example in reality
someone who is guilty of violence against a child,
perhaps by internet pornography, will serve a
sentence of between three and six months. How does
that help to deal with both public confidence and
media pressure, and how dowe break out of what we
are describing as the vicious circle of media, public
pressure and political pressure?
Lord Woolf: The first thing we must do but is to try
to get over the message of just how expensive
incarceration is. I do not believe that that message
has got through. Every time the Government feels it
necessary to take action to produce a minimum
sentence whichwill put up the going rate I would like
to see the costs of it set out in clear and realistic
terms. Parliament must now say whether legislation
complies with the European convention. I would
like it to specify precisely the cost. In my view if the
public could appreciate that if it is desired to have
more people in prison that could be done but it
would mean one less hospital, one less new school
and so many fewer teachers then some of the
absurdities that now take place in the prison system
might be avoided.

Q40 Margaret Moran: To play devil’s advocate,
assume that I am the editor of the Sun and you argue
about giving the cost of prisons and that we should
do more of the Canterbury model, so my headline is
“Prisoners get free job and free home”. How do you
balance that in terms of the argument about
resources?
Lord Woolf: I do not know whether I would
persuade the editor of the Sun. From the
correspondence I have had with the editor of the Sun
from time to time I do not believe that I will make
much progress and the same may be true of other
editors whom I could identify. Butmy answer to that
person would be that what I wanted to do was to
prevent him or her reoVending.When as chief justice
I addressed many bodies of those who had been the
victims of crimes and explained the problems of the
oVender and the need for sustained attention to be
given to that oVender if one were to get him oV

drugs, or whatever led to his oVending, they
understood. They are not foolish. I believe we have
the impression that the public are much more
punitive than they are. As long as it is explained fully
why one is doing it and preferably can point to what
can be achieved then the public do understand. That
is my view, which may not be shared by others.

Q41 Margaret Moran: Obviously, you can very
eloquently express that to the editor of the Sun or to
whomsoever you like, but do you think that the
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courts are generally very good at explaining their
decisions and that kind of dilemma? You also
referred to feedback. Do you think there is suYcient
data or evidence base on which to be able to do that?
Lord Woolf: I think it is very diYcult to do more
than happens now. In regard to most cases that are
sensationalised when the matter is looked at
carefully it is not revealed to be anything like it has
been portrayed at the time. That is because we now
spend in court quite a considerable time explaining
exactly why a particular sentence is imposed and
how it is calculated, but, not unnaturally, it is very
diYcult for a reporter who must understand what is
happening and then reduce what he or she hears in
that case to a manageable size for the editor to get
over the full flavour of the case. Therefore, the public
are often misled. It is true that some sentences are
too lenient. Judges can make a mistake as well as
anybody else. That is why we now have a process
whereby if a judge makes a really significant mistake
the matter is taken to a higher court and it is put
right, but the number of cases in that category is not
large. As chief justice the number of occasions when
I saw sentences that were absurdly low were very
few, but when that happened it was increased. There
was usually some good reason why what might at
first sight have appeared to be a low sentence was not
a low sentence.

Q42 Margaret Moran: One of the objectives of the
Criminal Justice Act 2003 in relation to the
sentencing framework was that the public should
have confidence in the system. How do we measure
that objective?
Lord Woolf: It is very diYcult to do but I think we
should try by surveys and other means to see
whether or not we are achieving that objective. One
of the ways we can know whether or not on the
whole the public have confidence is the tables which
show the standing of the professions in which the
public have most confidence. Doctors and teachers
are very high up; politicians are very low, if I may say
so; and judges are in a pretty good position, and that
is going up. We are getting over this very important
message. I want children to come to courts to see
what happens there and I want judges to go to
schools to talk about what they do, but what has
particularly impressedme in the statistics I have seen
is that those who have sat on juries and been
involved in cases have the greatest respect for what
the courts are doing and are impressed by the judges.
When the public are told of the actual sentence
imposed in a particular case they are often surprised
and say that they would have been more lenient. Of
course there are cases in which no punishmentwould
be serious enough for the particular defendant to
receive in the eyes of the victim. I do not criticise the
victim for that, but I think that is the position when
talking about the public in general.

Q43 Chairman: Recently, the editor of the Daily
Mail, Paul Dacre, gave evidence to the Constitution
Committee of the House of Lords.
Lord Woolf: I am a member of that Committee and
he particularly addressed his remarks to me.

Q44 Chairman:Were you there on 7March when he
said of judges that, “If they are making more and
more lenient sentences, they are going to have to
explain their position more vocally and lucidly”?
That is simply factually wrong. As you and all the
evidence says, judges in general have been passing
harsher and harsher sentences. Surely, it must be
possible at least to ensure that the editors of our
great national newspapers know what the facts are.
How can we do that?
Lord Woolf: I used to say you can lead a horse to
water but you cannot force it to drink.

Q45 Bob Russell: I should preface my comments by
saying that in a previous existence, more than 40
years ago, I used to be a court reporter when perhaps
journalistic standards and newspaper coverage were
somewhat better than today. While most of our
questions today have revolved around major court
matters, you will be aware that the vast majority of
court cases are heard inmagistrates courts. That was
the level at which I did my reporting. Nowadays,
very few magistrates court cases are reported in the
local media. While it is not possible, I assume,
to have a fixture list published via the magistrates
court service, with modern electronic means of
communication is it possible to have a results
service? My view is that in local communities the
public perception is that nobody is interested or
bothered in low-level crime, yet I know, and you will
be aware, that the police prosecute and people are
being dealt with before the courts and sentences are
being handed down. Is there any way that the
criminal justice system can ensure that local
communities are aware of what is going on in their
communities so that low-level criminal activity is
made public?
Lord Woolf: If I may say so, when you told me your
previous occupation I immediately wondered in
which court you appeared as a reporter. I think that
is a very valid point. There is a tremendous deterrent
eVect in the fact that the local paper will say what
you have done and what punishment has been
imposed upon you. If people have committed crimes
they do not want that to appear. Until you raised
the question I had not thought whether the courts
should do more. As a somewhat instinctive
reaction—because I have not thought it through—it
does not seem to me that it is the sort of thing that
courts should be doing. You can make the
information available, but I do not think that people
would be comfortable with courts taking positive
action to name and shame. I think it is regrettable
that there is not greater coverage in local papers.We
have a vast number of local papers now. I think the
hope that by having a reporter in a local court you
will deter a case which is of real interest is not
considered suYcient to justify the expense involved
in somebody attending. I think it is true of all courts
that reporting is not what it was.

Q46 Bob Russell: I have raised that issue and hope
that perhaps the National Union of Journalists will
pursue it. We can forget about the Guild of Editors
because they certainly will not do so. The Home
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OYce’s consultation document Making Sentences
Clear includes questions about explaining sentences
more clearly to the public. My view is that it should
be made clearer to the media, following Margaret
Moran’s question.What else would you recommend
should be done to ensure that the public and thus
journalists have a better understanding of the
sentences handed down by the courts? I have
particularly in mind the indeterminate sentence and
the role of the licence period.
Lord Woolf: Courts can do things to try to improve
the situation. If I had a case in which I thought the
public and therefore the media would be interested
sometimes I would produce a very long judgment
and then have a short executive summary, so to
speak, for the media. I found that the press were
grateful for that and it helped them and that the
reporting which followed was clearer because the
main features would be identified.

Q47 Bob Russell: In the main you have answered my
final question, but I just put it to see whether or not
you want to expand further. Although the purposes
of sentencing articulated in the Criminal Justice Act
2003 are not new, do you think it would be helpful
for judges to explain their decisions by reference to
the relevant aims?
Lord Woolf: I think that they should do as much as
is possible bearing in mind that obviously they must
use their time in a sensible way. To go into too much
detail will not really help. They must decide the best
way to explain what they are doing. That is the
whole purpose of the sentencing judgment. The
problem is that the judgments given with sentences
are getting longer and longer. That does not
necessarily add to intelligibility but causes more
confusion. Judges now have about 20 things that
they are required to say and they repeat them again
and again.

Q48 Bob Russell: For whose benefit are those
decisions explained? Is it for the benefit of the legal
profession, the person being sentenced, the media
or public?
Lord Woolf: First, it is to make sure, so far as they
are imposed by Parliament, that the judge addresses
the things that he should address. Second, it is done
as a protection against the Court of Appeal.

Q49 Ms Buck: We have talked quite a lot about
public perceptions of the system and how often
information can possibly influence public attitudes
towards sentencing. Earlier you said that if people
realised how expensive incarceration was it might
itself have an impact. Do you believe that sentencing
itself should in some way be influenced by cost?
Lord Woolf: Yes. One should be realistic. The judge
should know how much the sentences that he is
imposing will cost the public. That is a very relevant
matter. If there is a suitable, cheaper option he
should choose it.

Q50 Ms Buck: There are two levels to that. One is
whether magistrates and judges should be informed
about the costs of alternatives and perhaps how one

can pursue that. The second level is how one uses
that fund of information to influence public and
media perceptions.
Lord Woolf: Yes.

Q51 Ms Buck: Do you have views about what the
mechanics of getting that information to people
might be and ensuring it is properly used?
Lord Woolf: As far as concerns information to the
public that is the task of the media; as far as concern
judges they are provided with the information
regularly. The Home OYce takes great care to make
information available.

Q52 Ms Buck: If that information is very much
available to people as a tool to what extent does that
have an influence? If not, why not and what can be
done?
Lord Woolf: I am sure that it does play a part and
that the judge does take it into account, but formany
years the belief prevalent among the judiciary, which
perhaps reflected the attitudes of those times when
there was not such a big prison population as today,
was exactly that. I believe that it was the Chairman
or anotherMember of the Committee who put tome
that it is the task of the judge to pass the sentence
that he or she thinks appropriate and then it is for
the Government to pick up the tab regardless of
what it is and there is no limit on howmuch it can be
expected to expend. I would hope that we can be a
bit more sophisticated these days and take into
account the other pressures placed on those who are
responsible for managing our aVairs, namely the
Government, and recognise the conflicting interests.

Q53 Ms Buck: Why are there such striking
variations in the use of custodial sentences between
diVerent parts of the country?
Lord Woolf: You presuppose that there are. Within
magistrates courts there tend to be regional
variations which are well chronicled. I believe that it
is part of local justice, especially at magistrates court
level, that there should be some diVerence, but the
diVerence must be modest; otherwise, the appeal
system is not achieving the objective of ensuring
consistency. Magistrates now throughout the
country have very detailed guidelines and there
should not be the inconsistencies that occur in
unfortunate cases because all the material is
available.

Q54 Ms Buck: Is it your view that, allowing for
variations in the profile of oVenders, there is not a
significant variation?
Lord Woolf: There is evidence of significant
diVerences in certain areas of the country, but the
magistrates in those areas will be aware of that and
seek to justify them. They will say that a particular
form of oVending is prevalent or that a country area
subject to this sort of behaviour is particularly
vulnerable because there is no policeman within so
many miles and they are justified. They know their
local situation better than I do. While I think there
should be consistency in sentences it is not surprising
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that there is some variation. If there is too much
variation it should not happen and the training
systems now in existence should prevent that.

Q55Ms Buck: Some of the emerging thinking about
the development of things about which you have
been talking—the balance between custodial,
restorative and community sentencing—suggests
that having a much more neighbourhood-based
facility allows greater transparency at local level so
sentencing can be observed and options developed
within amuchmore local context.What is your view
about that kind of operation? Is that something that
can go some way towards reassuring the public
about the eVectiveness of community sentencing? Is
it something that can perhaps be more integrated
into local government and funded through local
taxation?
Lord Woolf: These ideas may well be worth
exploring and have merit. It is very diYcult to make
broad generalisations about the qualities of any
particular initiative. I think that we have such a
diYcult situation that we should not ignore anything
that might help.

Q56 Chairman: Perhaps we may end with a few brief
questions about the sentencing guidelines and the
council. I begin by picking up your earlier interesting
suggestion about the Bank of Englandmodel for the
Sentencing Guidelines Council. Would it not be
more publicly acceptable if, for example, the
statutory aim of the Sentencing Guidelines Council
was to reduce reoVending rather than balance the
prison population with the available resources?
Lord Woolf: That would probably be much more
acceptable and easier to do, but I think that
something more drastic is needed.

Q57 Chairman: As a politician I am bound to ask
the following: if one has a policy to set up an
independent body which then leads to judges up and
down the country saying when they come to give
sentence, “I would have sent you to prison but now
I cannot because there is not enough money”, will it
not undermine public confidence in a serious way?
Lord Woolf: Judges would follow the sentencing
guidelines in the way they do. Of course there will be
rough water, but it is becoming more and more
apparent that our present way of doing things is
really unconstructive. If politicians were able to be
really forceful it should not lead to situations where
people who should be in prison will not be. At the
time I was writing my report judges in Germany
came together and said collectively that they would
cut sentences across the board by 10%.Who is to say
whether a sentencewhich is 10%higher is better than
a sentence that is 10% lower? Looking at matters in
a holistic way, at the present time a 10% reduction in
our prison population would bemanna from heaven
to the Prison Service andHomeOYce. I do not think
it means that judges would say—if they did say it
they should not—that that was an inappropriate
sentence. If the guidelines were that that should
happen thatwould be the right sentence. Theywould
have no reason to impose the wrong sentence and

therefore would have no right to say that they would
otherwise have passed a higher sentence. If it is a
relevant matter they must take it into account.

Q58 Chairman: If you have a more powerful council
is there a case for broadening its membership?
You have referred to this Committee’s role in
commenting on guidance, but the process for the
Sentencing Advisory Panel and the Sentencing
Guidelines Council looks verymuch a closed shop of
professional sentencers and a relatively small
number of interest groups working directly in
the criminal justice field. Is there not a case
for broadening its membership so it has wider
representation of the public: community
organisations, ethnic minority groups and so on?
Lord Woolf: I think that we should look again at the
membership of the Sentencing Guidelines Council.
It is my belief that the chairman should not be the
chief justice of the day. The Law Commission’s full-
time chairman is a judge. I think that the Sentencing
Guidelines Council is a very big job. Whereas
whoever is chairman should work very closely with
the chief justice of the day, the latter has so many
commitments that it is more sensible for some other
judge to perform that role. I believe the reason it was
decided in the first instance that it would be desirable
to have the chief justice on that body andwhy I never
made any attempt to delegate my duties to
somebody else was that it was felt so important that
the judges should feel that the message they got was
one they could accept and follow. Therefore, the
symbolic presence of the chief justice was important.
I think that initially it was a good thing.
Interestingly, in the States there are many similar
bodies in diVerent parts of the country, not least
because each state has its own approach and
membership diVers. We can learn quite a lot from
examining that situation. Learning from the States
suggests that the person who is chairman needs to be
very politically acute.

Q59 Chairman: With that in mind, it is
acknowledged that when this Committee considered
the guidelines it did not anticipate some of the
consequences of the reductions in sentence for a
guilty plea. That is now under revision. Therefore,
the process of setting guidelines has proved to be
very complex and challenging and it is quite possible
to make some errors of judgment along the way.
That is probably part of the learning process. But the
flow of draft guidelines now seems to have become
very slow.Wewere expecting a comprehensive set of
guidelines over a reasonable period of time covering
most of the main areas of sentencing, but fewer
rather thanmore appear to be coming through to the
Committee. Do you think that is because of the
challenges that the council has faced in getting this
right first time round? Now that you are no longer in
that role you may have a view.
Lord Woolf: I do not believe that it is anybody’s
fault, but in setting it up we probably made it too
bureaucratic. The Sentencing Advisory Panel
predated the Sentencing Guidelines Council. The
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advisory panel had been very eVective and so, not
unreasonably, it was thought that we should not get
rid of that panel but should have a guidelines council
as well. What I believe is holding things up is stage
after stage of consultation. That takes up a
considerable amount of time. The people you want
to consult need time to respond, and if you have too

many steps in the process it draws it out. From that
point of view it is a long drawn-out process, but if
that is looked at it may help.
Chairman: Lord Woolf, you have been extremely
generous with your time. Thank you very much for
opening this inquiry and also for being so frank,
open and constructive with us.
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Written evidence

1. Memorandum submitted by Action for Prisoners’ Families

Action for Prisoners’ Families (APF) is the national organisation acting as the voice of prisoners’ families
and promoting the just treatment of prisoners’ families across England andWales. We work to improve the
conditions for families visiting their relatives in prison and to champion their cause with family
organisations in the community. We are a membership body and as such, represent the collective views of
around 100 organisations working directly with the children and families of prisoners.

(i) The Punishment of Offenders

Although one of the purposes of sentencing oVenders to prison is to punish the oVender it has the
unavoidable consequence of punishing their family too. When someone is sent to prison their family is
plunged into a new, often unwelcome, way of life. Crucially, the government has acknowledged the impact
imprisonment has on families and the role they can play in resettlement and reducing re-oVending, through
Reducing Re-oVending by Ex-prisoners (2002) the Social Exclusion Unit’s report and the Reducing Re-
oVending National Action Plan (2004). This sets out seven pathways for reducing re-oVending, of which
Children and Families is one.

Key facts for children with a prisoner in the family

1. An estimated 7% of the school population in England and Wales (approximately 600,000) will
experience the imprisonment of their parent during the time in school. Yet data on the number of children
aVected is not collected and no specific services exist for these children and young people.

2. For some of these children, having a prisoner in the family may almost be considered as normal within
the community. For others it will be an experience outside the norm. Yet all of them face issues of trust,
stigma and possible isolation.

3. Children with a prisoner in the family may experience some of the following:1

— Becoming withdrawn or secretive.

— Displaying anger or defiance (especially against authority figures).

— Attention-seeking or self-destructive behaviour.

— Increased low self-esteem.

— Poor educational performance.

— Significant mental health problems.2

— Disruption to their living arrangements (especially in the case of children of women prisoners). It
is estimated that the living arrangements of at least 8,000 children each year are disrupted by the
imprisonment of their mother.

4. Prison sentences have a detrimental eVect on family relationships. 45% of oVenders lost contact with
their families while serving a sentence, and 22% of married prisoners divorce or separate as a result of their
imprisonment. This in part is explained by the distance that many are kept from home—almost one quarter
of families face a five hour round trip to visit.3

5. The risk of family breakdown does not end with the sentence. When an oVender is released from
prison, adapting back to family life can be highly problematic. Families adjust to coping without the
imprisoned family members, and prisoners can become suYciently institutionalised to find most aspects of
life, but especially family life, diYcult on release.

6. Parental oVending is usually cited as risk in itself. However, this will almost invariably be compounded
by the other social exclusion problems, such as alcoholism, mental disorder, and social deprivation, that
oVending parents exhibit. Also figuring prominently as a risk to children are traumatic life events, one of
which is the sudden loss (or imprisonment) of a parent. In oVending parents, therefore, there is an almost
uniquely high coincidence of risk factors.

7. The imprisonment of a parent leads usually to significant deterioration in the circumstances of a
family. Sources of income and accommodation can be lost, and changes in circumstances can radically alter
benefit entitlements. Going into prison is considered a change that can immediately remove the right to the
majority of state support. If the prisoner is the named benefit receiver, their prison sentence will alter the
entitlement of the family. For example, the amount of Income Support can fall dramatically or can stop
altogether—leaving the family to fall below the poverty line.

1 Ref: I didn’t think anyone could understand, miss. 2001. Action for Prisoners’ Families.
2 Ref: Exploring the needs of young people with a prisoner in the family. 2003 Action for Prisoners’ Families.
3 Ref: Reducing the Risk of Re-OVending by Ex-prisoners, Social Exclusion Unit Report, July 2002.



3674921001 Page Type [O] 07-06-07 19:59:30 Pag Table: COENEW PPSysB Unit: PAG1

Home Affairs Committee: Evidence Ev 15

(ii) Sentencing

It is questionable whether sentencing is in fact a deterrent and acts to prevent individuals committing
crime. OVenders are thinking aboutmany other things such as their need for drugs or alcohol, paying a debt,
the expectations of their peers or gang, or are caught up in the excitement of oVending when they commit
crime. They are not thinking about the consequences for their families of their oVending or any possible
sentence they might receive at some future date, much more imminent is whether they will be caught.

— The principle of prison being used as a last resort must be more rigorously applied by the courts,
especially where the defendant is a primary carer. Thus greater use should be made of pre-
sentence reports.

— The impact on children is particularly acute when a mother is imprisoned, as they usually act as
the main carer. 34% of women in prison are lone parents, and 12% of women prisoners’ children
are in care or with foster parents or adopted.4 In each year, the living arrangements of around
11,000 children are disrupted by the imprisonment of a mother, with only 5% remaining in their
own home during the sentence. This can require children to adapt to care by other relatives
including grandparents and in some cases, older siblings. This places enormous responsibility and
pressure on them in addition to coping with the trauma of having a parent in prison.55

“She musn’t think we don’t love her . . . if we don’t keep in touch she will think we don’t love her
and she will harm herself again” (Sisters, 13 & 15)

(iii) Imprisonment

Virtually all prisoners will be released from prison. Thus if the families of oVenders are to be seen as the
important resource they are in preventing re-oVending and therefore protecting the public, the relationship
between the prisoner and their family must be preserved and nurtured throughout the duration of a prison
sentence. Any consideration of the prisoner’s resettlement needs must be seen in the context of their family
situation. Where they are in a stable relationship, or a parent, every eVort must be made to engage with the
family right through their time in custody from induction through to release.

— Crucially the Prison Service must inquire into the prisoner’s family circumstance and record data
on all children of prisoners during the induction process. Once recorded, this information must be
used by the Prison Service in relation to prisoner allocation, sentence planning and resettlement
work. This data needs to include siblings under 18 who are also severely aVected by the
imprisonment of a family member.

— The data is essential if children of prisoners are to be able to maintain a meaningful relationship
with their imprisoned parent during their time in custody.Without it, it is impossible for the Prison
Service to support the prisoner’s relationship with his/her family and reduce the current high level
of family breakdown. Doing so, would increase the chances of prisoners’ returning to their
children and partner on release and minimise the harm to children.

— At present distance from home, poor information and the negative experience of visiting all
compound against families being able to cope with the period of imprisonment and maintain their
relationship.

— Over the past five years there has been a significant drop in the number of visitors to prison. Aside
from the problems with the distances families have to travel to get to the prison, a major reason
for this is the unsatisfactory environment on visits. The experience for children can be particularly
negative.

“It makes you feel horrible, like you have done something too. They watch you and make you
feel guilty just for being there. They search you and make you take your shoes oV and you feel
stupid and horrible. You don’t get used to it” (14 year old girl)

“We are all keeping our emotions tight . . . when me and mum leave we are always tearful, but
put on a brave face for dad. I don’t think any of us want to see dad break down, we are all holding
on to our emotions” (18 year old girl)

(iv) Resettlement and Post-Release support

— Families should be involved in discussions with the prison at all stages of the sentence from
induction to release so they can understand and support thework being undertaken by the prisoner
and be better prepared for release. In particular opportunities for the prisoner and their partner
to come together to discuss their relationship and other issues prior to release should be
routinely oVered.

“Coming home won’t be too good. Prison does a lot to your brain, because it’s hard. It’s hard for
the family to re-adjust . . . Mum needs support, because the family has grown diVerent. Mum
still thinks I’m 13” (16 year old girl)

4 The Corston Report, Home OYce, March 2007.
5 Ref: Imprisoned Women and Mothers. 1997, Home OYce.
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— Opportunities should be developed for child/parent visits to take place outside the prison in a
supportive environment such as Contact Centres or Women’s Centres. These should be operated
along the lines of Town Visits.

— There needs to be a return to a more flexible and family-centred use of Release on Temporary
Licence (ROTL) for example to enable a prisoner to be re-united with their children in advance
of release.

— The Probation Service needs to engage with the family unit supporting a prisoner in preparation
for release. Currently they have no statutory remit to work with families of oVenders and although
historically they undertook a considerable amount of family support work, this is no longer the
case.

“The most important thing to me now is my family. If I’m on my own, I’m prepared to take risks.
But when you’ve got people in your life, you’ve got a second chance to really be yourself”
(Ex-prisoner).

(v) Conclusion

Sentencing policy needs to acknowledge the damage that prison sentences, even very short ones of a few
weeks have on the children and families of oVenders. Policymakers need to be especially mindful that the
children of prisoners are more likely to end up in the Criminal Justice System themselves. Quality contact
between prisoners and their families and the involvement of families in every stage of the prisoner’s progress
through the prison system from induction to release should be mandatory. Moreover the families of
prisoners need to be recognised as the resource they are in the reduction of re-oVending, which in turn leads
to rehabilitation and the protection of the public.

Sarah Salmon
Assistant Director
Action for Prisoners’ Families

March 2007

2. Memorandum submitted by the Centre for Crime and Justice Studies

Introduction

1. The Centre for Crime and Justice Studies (CCJS) at King’s College London is an independent charity
that informs and educates about all aspects of crime and criminal justice. We provide information, produce
research and carry out policy analysis to encourage and facilitate an understanding of the complex nature
of issues concerning crime. We are a membership organisation working with practitioners, policy makers,
academics and students, the media and voluntary sector, oVering a programme of events, publications and
online resources. The Centre also publishes the British Journal of Criminology, one of the world’s leading
academic journals on criminology. CCJS is also a statutory consultee to the Sentencing Advisory Panel.

2. CCJS is currently conducting a “Community Sentences” project looking at the impact and
consequences of the new Community Order and the Suspended Sentence Order introduced in the Criminal
Justice Act 2003. As part of the project we have just completed a report assessing the use of these new
sentences and the views of probation oYcers (see below for more information on the findings).

3. In conducting its inquiry into eVective sentencing it is important that the Committee recognises the
overall uptariYng across the sentencing framework that has resulted not only in a dramatic rise in prison
numbers but also in what the former Chief Inspector of Probation, Prof Rod Morgan, described as the
“silting up” of probation caseloads. This uptariYng has been succinctly described by Prof Morgan:

“Sentences have become substantially more severe, community penalties displacing financial
penalties (and to a lesser extent discharges) and immediate custody displacing community
penalties and suspended sentences. Furthermore, the custodial sentences being imposed are
longer.”6

CCJS would emphasise the latter point, that custodial sentences are now far longer than they were 10
years ago and, furthermore, over the last eighteen months there has been dramatic rise in the number of
indeterminate sentences as we discuss in more detail below.

The same analysis of uptariYng was highlighted in the correctional services review carried out by Lord
Carter in 2002.7 In particular the review noted that the increase use of prison and probation since 1997 has
been “concentrated on first time oVenders”. The rise in the number of first time oVenders given a custodial
or community sentence should not be overlooked.

6 See Morgan, R. (2003) “Thinking about the Demand for Probation Services”, Probation Journal 50 (1): 7–19.
7 The Carter report is available at www.cabinetoYce.gov.uk/strategy/downloads/files/managingoVenders.pdf
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4. UptariYng has occurred at a time when there has not been any known increase in the overall
seriousness of oVences brought to justice or in the numbers convicted, brought before the courts and
sentenced. A recent report published by CCJS, “Ten years of criminal under Labour: an independent audit”
showed that as a proportion of the total number of oVences brought to justice, successful convictions have
actually fallen, from 69% in 2003 to 53% in 2006.8 The total number of convictions contributing towards
the government’s oVences brought to justice target declined from some 737,000 in the 12 months to March
1999 to 707,000 for the comparable period in 2006. Instead there has been a rise in non-convictions. For
instance, nearly half (47%) of the 1.327 million oVences brought to justice in the 12 months to March 2006
were “non convictions”, with cautions alone making up a quarter of the total. It is important to note that
the fastest growing contributor has been the Penalty Notice for Disorder. There is no evidence to suggest
that non-conviction disposals are displacing sanctions that would have in the past have been given following
a conviction. Instead what appears to be happening, alongside the overall uptariYng, is significant net-
widening with larger numbers of people being subject to criminal justice sanctions who in the past would
not have been dealt with by the criminal justice agencies. A clear indicator of this is the fact that there has
been a 26% increase in the number of children and young people criminalised in the past three years, while
there is no apparent increase in known oVending by this age group.

5. Overall as part of its inquiry it is vital that the committee recognizes these two significant trends of net-
widening and uptariYng and the consequences that flow from them in order to identify what reforms might
be needed to create a more eVective sentencing framework.

Criminal Justice Act 2003

6. As highlighted above, CCJS this month is publishing a report looking at the use and impact of the
Community Order and the Suspended Sentence Order since their introduction in April 2005. The report is
based on an analysis of unpublished Home OYce data and interviews with probation oYcers (a copy is
attached with this submission as an electronic pdf file). It uncovers a number of significant issues: the use
of the Suspended Sentence Order; questions about the availability of resources and diVerential use of
requirements that make up the two orders between probation areas, which have serious implications for
justice; and some potentially worrying signs with regard to breach. As a result, the problems of uptariYng
and the use of custody, noted above, remain unchanged.

7. In particular the report highlights that the Suspended Sentence Order has proved more popular than
expected and contrary to Sentencing Guidelines Council guidance it tends to have more requirements than
the Community Order. As a result there are indications that the breach rate for Suspended Sentence Orders
is particularly high and requires close monitoring. Probation oYcers say they are concerned that the
Suspended Sentence Order is being over used by the courts and oVenders are being set up to fail with too
many requirements.

8. Overall there is no evidence to suggest that the new orders are either diverting oVenders from custody
or having an impact on uptariYng, indeed, use of the Suspended Sentence Order suggests that this may be
contributing to the problem.

9. A further key finding is that the new Community Order is not being used in the flexible, innovative
way that was expected and hoped for. In eVect, its use is simply mirroring the old community sentences. It
is particularly significant that although 12 requirements are theoretically available to create a tailor-made
package of interventions for each oVender subject to a Community Order, half have not been used or used
very rarely. Probation oYcers are worried about the lack of availability of some requirements, and the rise
in the use of unpaid work.

10. The report also notes that breach has become a serious issue. Probation oYcers describe it as a
“nightmare” and say that they have too little discretion in making decisions about whether or not to breach
oVenders. They also say they are under intense pressure to speed up the breach process. OYcial figures
support their view that the number of oVenders who breach a community sentence has increased.

11. CCJS has also been informally monitoring the use of the new indeterminate sentence for public
protection (IPP) introduced in the Criminal Justice Act 2003. We note in particular the significant rise in
the number of people serving indeterminate sentences. In fact, the most recent Home OYce figures show
that in January there were more people serving indeterminate sentences (8,570) than there were serving
sentences of less than 12 months (7,858).9 This is a historic shift in the make up the prison population which
the committee might like to consider.

12. The number of oVences that are eligible for the IPP sentence is also very wide. There are 153 specified
oVences for an IPP compared to 11 for an automatic life sentence which it replaced. An IPP can also be used
for a first time oVence as long as the defendant is deemed dangerous. For example, they include crimes such
as causing grievous bodily harm, which ranges from near-murder to knocking someone’s tooth out. The
court of appeal has held that courts should presume that anyone convicted of one of the specified oVences

8 The report is available at www.kcl.ac.uk/depsta/rel/ccjs/ten-years-of-labour-2007.pdf
9 See Population in custody monthly tables—January 2007, table 1, available at www.homeoYce.gov.uk/rds/pdfs07/
prisjan07.pdf
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who has previous convictions is dangerous unless this conclusion would be “unreasonable”. Some courts
have responded to this combination of statute and appeal court guidance by using the new sentence almost
automatically for oVenders convicted of specified oVences.

In a recent lecture, hosted by CCJS,10 the Chair of the Parole Board, Professor Sir Duncan Nichol,
highlighted that many prisoners serving IPP sentences have unusually short tariVs because the specified
oVence that led to the sentence may not in itself be serious. Prof Nichol said that half of oVenders recently
given IPP sentences had received tariVs of 20 months or less, and 20% under 18 months. He noted that:

“The eVect of this is that he is entitled to be considered for release almost as soon as he is received
into custody following trial. The practical eVect can often be, therefore, that not only has the prison
had no time to assess the individual for the purposes of writing reports, but that the Board’s role
in assessing his risk to the public is rendered almost academic by the fact that nothing has changed
in the very short period between the sentencing judge deciding he is a significant risk, and theBoard
considering his case. The Board must make up its ownmind, regardless of what the judge said, but
in practice there is very little to go on. Hence an enormous amount of resources are expended on
what can sometimes appear to be a futile exercise.”

13. CCJS takes the view that the IPP sentence is flawed and should bewithdrawn. The government should
at least amend the law so that the use of indefinite sentences is left to courts’ discretion unconstrained by
presumptions of dangerousness. Indefinite sentences should be used only in exceptional circumstances when
there is clear, positive evidence that the oVender is a very serious danger.

Future Strategies

14. If the overall uptariYng and the consequent continual rise in prison numbers is to be addressed, CCJS
suggests that the Committee consider the following issues. First, the Committee might like to consider the
need for a reduction in sentencing thresholds, most importantly the custody threshold. This can most
eVectively be achieved by setting guidelines that instruct the courts to use prison as a genuine last resort.
One potential solution was outlined in a draft Youth Justice Bill which the government published two years
ago. This would have prohibited courts from jailing juvenile oVenders unless they had first tried community
supervision, except for those convicted of grave crimes.

15. The Sentencing Guidelines Council has an important role to play. The Council was intended to set
out a comprehensive set of guidelines that would have the eVect of reserving custody for the most serious
violent oVenders. The approach required an acceptance of the relationship between general guidelines and
decisions in individual cases, which are for magistrates and judges to determine. However there have been
concerns of political interference following high profile cases undermining the independence of the Council
in its work to address the rise in sentencing tariVs. The Carter report noted that the creation of the SGC
provided an immediate opportunity to improve the eVectiveness of sentencing, stating:

“Each year the Council should discuss the priorities for sentencing practice with the Home OYce.
It should then issue guidelines that ensure oVences are treated proportionately to their severity, are
informed by evidence onwhat reduces oVending andmakes cost-eVective use of existing capacity.”

This is not currently the case.

16. Second, the Committee might like to consider the question of diverting low risk oVenders away from
custody and the courts and deal with them in the community, along with rebuilding the share of the fine, as
was proposed in the Carter report which recommended the introduction of a day fine system. However, it
is important that any attempt to “down tariV” takes place consistently across the sentencing framework
otherwise it is unlikely to work. The Sentencing Guidelines Council is the most eVective mechanism for
achieving this.

17. In terms of the use of community sentences, CCJS would not argue for further reform or indeed for
the creation of “tougher” community sentences. Instead the current community order and suspended
sentence order needs to be more carefully targeted as part of an overall strategy to shift sentencing down
tariV. There also needs to be adequate resourcing so that all the 12 requirements are genuinely available. In
addition, the use of community sentences needs to be more eVectively promoted with sentencers by
providing them with better information about community alternatives and creating more eVective links
between probation areas and local courts. There is no longer a statutory requirement for sentencers to be
members of Probation Boards (to be renamed under legislation going through parliament Probation
Trusts). This is a regressive step. Furthermore, enabling sentencers to regularly visit community sentence
projects is a simple yet important measure that is needed.

18. A further critical issue is sentence lengths. If the prison population is to be reduced there needs to be
a radical reduction in overall sentence lengths. We have already proposed either withdrawing or amending
the indeterminate sentence for public protection. At the same time there needs to be consideration given to
reducing sentence lengths for all individual oVence types.

10 The lecture is available at www.kcl.ac.uk/depsta/rel/ccjs/who-should-we-release-2006.doc.
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19. It is important to note that there is no convincing evidence that a reduction in the use of custody and
sentence length are likely to have any significant adverse impact on crime. There is no evidence, for example,
that a 15 month sentence is any less eVective than a 18 month sentence in terms of reducing re-oVending.
Alternatively, there is no convincing evidence that increases in the custody rate or sentence length will
significantly reduce crime.

It is far from clear what impact the criminal justice system has on levels of crime and safety. A recently
released report from the Prime Minister’s Strategy Unit concluded that 80% of the reduction in the oYcial
crime rate since 1997 was the result of economic, not criminal justice, factors. This assessment is in keeping
with that of many criminologists, who argue that economic trends, employment levels and relative income
inequality, alongside technological developments and broader cultural and social changes, are the main
influencers of crime trends.

20. Finally there is also a need to address the rise in the number of people who breach community
sentences or are recalled to custody for breaching their licence conditions. Improving enforcement of
Community Orders and licence conditions can best be achieved by an approach which focuses on “enabling
compliance” rather than simple, potentially counterproductive enforcement, as is currently the case. There
is a need to look at how the Probation Service’s national standards do not address the standard of help an
oVender might reasonably expect or how compliance may be rewarded. One option is to have a graduated
system of positive rewards and also a graduated hierarchy of responses to breach.11

Public Confidence in the Sentencing Framework

21. There is a tendency to assume that the public is naturally punitive and supports a tougher sentencing
framework. However, this view is often based on a perception of public attitudes as they are portrayed in
the media. The evidence would suggest that the public is not naturally in favour of greater punitiveness.
Indeed, recent oYcial figures quoted in the Carter report show the proportion believing sentencing policy
to be “much too lenient” has fallen from 51% in 1996 to 35% in 2001.

There is clear evidence that when presented with information about a case the public takes the same or a
less punitive approach. This was the finding of research conducted by the Halliday review into sentencing.
In addition, work carried out by CCJS, through an evaluation of the Local Crime: Community Sentence
initiative, further supports the claim that good information can do much to change public attitudes to
community sentences.12 Almost half (49.5%) of those who initially chose the prison option after reading
mocked-up newspaper reports of a case changed their minds after a presentation from a sentencer and a
member of probation staV.

Enver Solomon
Deputy Director

8 March 2007

3. Memorandum submitted by Clinks

Information about Clinks

1. Clinks is an infrastructure body which supports voluntary and community sector organisations that
work with oVenders and their families. We are a membership organisation with over 200 members and a
further 250 “friends” that support our aims. We provide advice, consultation, training, and information to
voluntary sector organisations that are currently working with oVenders or who may wish to do so.
Examples of our work include guides to working with oVenders in prison, training packs for volunteers
working with oVenders, and responses to government policy and strategy. We provide the National
OVenderManagement Service, HM Prison Service, and the National Probation Service with representative
views about the oVender related sector and promote a closer working relationship between the corrections
agencies and the voluntary sector.

2. Clinks has a number of regional and national projects which endeavour to bring together the public
and voluntary sector strategically and operationally to create eVective arrangements to reduce oVending.
Our work is informed by a commitment to diversity and inclusivity, and wherever possible we look for
opportunities to promote collaboration within the voluntary sector. Clinks welcomes the opportunity to
contribute to theHomeAVairs Committee investigation into the eVectiveness of sentencing and in particular
to explore how the Criminal Justice Act can support community sentences.

11 See Hedderman, C and Hough, M (2004) “Getting tough or being eVective: what matters?” inWhat Matters in Probation ed
G.Mair, Cullompton: Willan.

12 Grimshaw, R. (2006),What the public really thinks about community sentences, London: Centre for Crime and Justice Studies,
available at: http://www.kcl.ac.uk/depsta/rel/ccjs/community-sentences-2006.pdf
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Executive Summary

— The intention to use custodial sentencing for serious and violent oVenders and to promote the use
of community sentences for non-violent oVenders is welcome.

— There is very little merit in short prison sentences for non-violent oVenders.

— There is considerable potential for shifting resources away from unnecessary use of custody by
identifying and publishing the unit costs of sentencing decisions.

— There needs to be significant investment in services, particularly those provided by the Voluntary
and Community Sector (VCS), to address problems relating to homelessness, substance misuse,
unemployment, debt, and family relationships. These need to be readily accessible at all points of
the criminal justice system from arrest to sentence and post-release.

— The VCS should be commissioned to provide a range of welfare services to meet the needs of low
level oVenders in order to divert them community orders.

— The specific needs of women oVenders and Black and Ethnic Minority oVenders should be met
through increased investment in voluntary sector organisations specialising in delivering services
to these groups.

— Locally based initiatives similar to the Liverpool Community Justice Centre should be
replicated across the country. The strategic approach promoted by the Coalition for Social and
Community Justice in “Neighbourhood by Neighbourhood” (http://www.tiscali.co.uk/search/
results.php?section%&from%&query%Neighbourhood!by!Neighbourhood) should be
adopted in developing services for oVenders.

Custodial Sentencing

3. Clinks began as an organisation that mainly supported voluntary sector organisations working in
prisons. We found that given the right support, financial and strategic, the voluntary sector could provide
innovative services to prisoners and their families which helped to both mitigate the unhelpful eVects of
imprisonment but also contribute to the worthwhile work undertaken in progressive prison regimes. One
of the benefits which voluntary sector organisations bring to work with prisoners is their independence from
the statutory sector and their focus on the needs of the service user. Additionally, and importantly, the vast
majority also have a strong base in the local community and can help to facilitate the reintegration of the
oVender in to the community. Finally, they deliver specialist services in crucial areas such as housing,
employment, debt reduction, children and families, and a range of arts based initiatives which have a strong
record in motivating oVenders to change their perspectives on oVending.

4. We welcome the broad thrust of the Criminal Justice Act 2003 in its focus on reserving prison for
serious and violent oVenders who present a risk to the public, and its promotion of robust community
sentences for the majority of non-violent oVenders. We are concerned that the rapid rise in the prison
population and the present overcrowded conditions make eVective rehabilitative work within
establishments extremely problematic. There is increasing evidence that resources that might have been
devoted to supporting voluntary sector organisations working in prisons have been diverted to simply
managing the secure containment of oVenders.

5. There is clearly a strategic diYculty in the government’s commitment to increasing prison places when
it is acknowledged that the majority of those in prison could bemanaged more eVectively in the community.
Although it is hoped to use the extra capacity for serious and violent oVenders, the cost of increasing
custodial provision will impact on the resources available for developing community based services.

6. We would question the value of short prison sentences which allow very little opportunity for eVective
work with oVenders before they are released again into the community. In some ways these short sentences
achieve a disruption in housing, employment, and family ties, exposing oVenders to the damaging impact
of prison life, without any benefit in terms of addressing the issues that led to the oVending. Given that the
average prison sentence imposed in magistrates courts is only three months, of which the prisoner will serve
only 6weeks, it would seem that the risk to the public posed by these oVenders is minimal and that they could
be subject to community sentences. This is partially reinforced by the fact thatmagistrates have increased the
proportion of convicted defendants sent to prison in the past 10 years from 7% to 15% during a period when
the overall crime rate has fallen.

7. It is undeniable that achieving rehabilitative objectives is much more diYcult from within prison than
in the community. Much of the good work undertaken in prisons is focused on mitigating the impact of
custodial sentences. This is especially the case when prison overcrowding oftenmeans that prisoners are held
in prisons large distances from their home area and the daily regime is restricted as a result of the pressure
of numbers.
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Community Sentencing

8. The current evidence suggests that community sentences are more eVective at reducing reconvictions
than prison sentences, given the respective rates of reconvictions over two years are 54% and 67%. These
figures will undoubtedly mask a number of issues but the diVerence is significant. Given the observations
above about the large number of short prison sentences, it is diYcult to argue that the diVerence in the
reconviction rates might be explained by more serious oVenders being sent to prison rather than being given
community sentences.

9. The government consultation document, Making Sentences Clearer identifies a number of groups of
oVenders for whom community sentencing is more appropriate than custody:

— Foreign nationals

— Vulnerable women oVenders

— Young oVenders

— Non-violent oVenders with low level disorders

— Remand prisoners who could be placed on electronic surveillance

10. With the exception of foreign national prisoners who in most cases could be deported, the rest could
be better able dealt with by way of community sentences which could provide more eVective interventions
to address their oVending or to ensure their compliance with court sanctions. However, to eVectively achieve
the removal of these oVenders from custodial sentencing requires a strategic approach combining informed
decision making at each stage of the criminal justice process with swift and eYcient access to community
based services.

Diversion

11. Strategically, the most eVective way to reduce the level of custodial sentencing is to shrink the pool
of possible candidates for imprisonment. This is achieved in a number of ways:

(a) increase rate of adult cautioning. This can be supported by police having access to a range of
services to meet the needs of low level oVenders. This begins to stem the flow of low level oVenders
into magistrates courts. This would require the implementation of routine screening of arrested
individuals to assess suitability for cautioning and eVective referral arrangements for those that
required assistance with substance misuse, mental health needs, housing, etc.

(b) Increase provision of court based bail information schemes. These had proved eVective at reducing
the rate of custodial remands. This achieves both a reduction in remand prison population and
means that a larger proportion of oVenders appear for sentencing having been able to begin to
address some of the factors that have contributed to their oVending—a much easier thing to
achieve when in the community than from a prison cell. These could be supported by prison based
bail information schemes which could work to put in place arrangements that made it possible for
remand courts to bail defendants at their next appearance.

(c) The success of bail information schemes depends, as with adult cautioning provision, on the
availability of drug, mental health and related services at the court/police station. Rapid access
into services can provide a base for making the case that oVenders remaining in the community
will be more eVective in eVecting rehabilitation.

(d) We would support the suggestion in Making Sentences Clearer (paragraph 6.9) that the welfare
needs of low level oVenders could be met without resort to placing them on community orders. It
has historically been the case that magistrates have imposed probation/community orders in order
for the oVender to get help for their problems. Thesewelfare concerns can be addressed by properly
funded and organised schemes delivered by the VCS. (eg H&W Probation ran a Minor OVenders
Support Scheme which provided professionally managed and trained volunteers who were able to
address the welfare needs of oVenders without recourse to community sentences). This approach
helps to ensure that the problems that have contributed to repeat low level oVending are addressed
and thus prevent further oVending which can often lead eventually to imprisonment as a response
not to seriousness but to persistence of oVending.

(e) This approach could be linked to arrangements identified in 6.7 for the provision of an initial
screening of convicted oVenders to assess the level of risk and their potential for a financial penalty.

(f) Finally, the proposal at 6.12 to limit community orders to those oVences that are imprisonable
should be adopted. This would further restrict the pool of oVenders who could be sentenced to
community orders or indeed short custodial sentences.
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Identifying the Costs of Sentencing

12. There is considerable merit in the proposal, at paragraph 7.2, to publish the unit costs of sentencing
decisions. This could be done by local court, by magistrate court area, and by region. If this was linked to
the proposal at 1.20 to include in the role of the Sentencing Guidelines Council to control correctional
resources, there would be a major strategic lever to reduce the use of custody. Additionally, it might also
create the opportunity to redirect resources away fromprisons and into communities, particularly those that
have been identified as having disproportionately large numbers of residents sentenced to custody.

Role of Offender Managers

13. We would not support the idea of oVender managers being given a quasi judicial role in managing
community orders. This would unnecessarily complicate the relationship between the OVender Manager
(formerly probation oYcer) and oVender, as well as others who would be involved in delivering
interventions.

14. It is still not entirely clear why, in the past 10 years or so magistrates have increased custodial
sentencing from 7% to 15%of cases appearing before them. It might be worth examining the correspondence
between OVender Managers’ recommendations in reports and magistrate sentencing. Have probation
reports been instrumental in increasing the prison population? Or is it the case that magistrates have been
sentencing against recommendations for community sentences in court reports?

15. A report by the Prison Reform Trust on the numbers in prison as a result of technical breaches of
post-release licenses estimated that approx. 8,000 oVenders were in prison having been recalled as a result
of enforcement procedures. This has been the entirely predictable consequence of the ever more inflexible
standards of supervision in the interests of protecting the public and, ironically, increasing the confidence of
the courts in the suitability of community sentences. However, there may be scope here for allowing greater
discretion for probation staV in responding to failures to comply with requirements in licences. There is
considerable research that demonstrates the uneven and fluctuating nature of the rehabilitative process.
Given the chaotic and diYcult circumstances of many oVenders it is not surprising that so many find it
impossible tomaintain a consistent pattern of attendance for interviews, maintain a drug free life style, resist
the pressure of criminal peer groups, etc. There is an acceptance within the drug treatment field that lapse
and relapse are factors in rehabilitation that need to be anticipated and used constructively as learning
experiences to build upon. This requires flexibility, challenge, and tolerance. In the case of dangerous and
highly prolific oVenders, a return to prison will often be the most appropriate response to failure to comply
with supervisory requirements as these may be precursors to further significant oVending. And, given the
high profile cases of oVenders committing serious further oVences while under supervision, it is
understandable that the probation service will adopt a policy which reduces the risk of these events
occurring. Nevertheless, it is important to achieve a balance in this area.

Localism

16. If community based responses to oVending are to be successful however, there needs to be significant
investment in oVender services and the structures created to ensure that the delivery of interventions is
eYcient and eVective. The Liverpool Community Justice Centre is an excellent model that needs to be
replicated across the country (and properly resourced). One of the features of the Liverpool model is its very
local focus with residents, including victims of crime, and agencies specialising in housing, debt relief, and
related services located in and around the court.

17. Clinks is one of a number of organisations that form the Coalition for Social and Community Justice
which published “Neighbourhood by Neighbourhood”, which argued that local authorities, the voluntary
sector and the criminal justice agencies working at a local level could most eVectively deliver services to
oVenders and reduce re-oVending. Community sentences provide much greater opportunities for this to be
delivered than is the case when oVenders are removed from their communities as a result of custodial
sentences.

18. We also support the development of restorative justice initiatives wherever possible. The opportunity
for oVenders to repay the damage caused by their crimes, and for victims and the local community to be
involved, is currently a feature of many Unpaid Work schemes and could be developed much further.

Women in the Criminal Justice System

19. Baroness Corston will shortly be publishing the report on her investigation into the conditions of
vulnerable women in the criminal justice system. There is already overwhelming evidence of the unnecessary
and inappropriate use of custody for vulnerable women whose oVences do not represent a risk to the public.
The TogetherWomen programme is welcomed and the lessons learned about eVective community provision
for women should be disseminated as soon as possible. It is crucial that women oVenders are provided with
“women centred” services to meet their needs, especially in relation to mental health and substance misuse,
often arising from their experiences of abuse and exploitation.
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Black and Minority Ethnic Offenders

20. It remains the case that Black and Minority Ethnic oVenders are disproportionately represented in
the prison population. The BME voluntary sector generally, and especially those organisations that work
with oVenders, is fragile and underfunded. Investment in front line and second tier organisations that work
in this area would enhance the opportunities for eVective diversion away from custodial sentences. Criminal
justice agencies, and commissioners of services, need to work closely with local BME organisations working
with communities to reduce re-oVending.

Recommendations

1. The government should revisit its commitment to increase custodial provision and assess whether the
resources could be better and more eVectively used for increasing community based services.

2. There should be a co-ordinated communication strategy identifying the proper use of custody for
serious and violent oVenders and how that is achieved in sentencing policy.

3. The Liverpool Community Justice Centre model should be rolled out across the country and resourced
appropriately.

4. The proposal to identify and publish the unit costs of sentencing could be further developed and a
strategic view taken of the potential for reinvesting any saving from reducing custodial provision in those
communities that have disproportionately “consumed” custodial resources.

5. NOMS and other commissioners of oVender services should invest in local voluntary and community
sector organisations that can deliver key interventions in relation to housing, debt relief, mental health
services, and substance misuse.

6. There needs to be a concerted strategic approach to diverting non-violent oVenders away from both
custodial sentences and involvement of the probation service in low level oVenders. This will require
investment in services available at all stages of the criminal justice process from arrest to sentence.

7. The government should legislate to restrict the imposition of community orders to imprisonable
oVences.

8. Agreements should be negotiated between probation services and courts to implement screening
processes which would identify convicted oVenders suitable for financial penalties.

9. The recommendation at eight should be supported by funded provision of welfare services available
at court.

6 March 2007

4. Memorandum submitted by the Council of HM Circuit Judges

1. We represent the 637 Circuit Judges in England and Wales. Circuit Judges sit in the Crown Courts
trying a wide range of more serious criminal oVences. The sentencing of convicted oVenders, whether after
plea of guilty or after trial, is the responsibility of Circuit Judges in the Crown Court. Engaged in this way
the Circuit bench is uniquely placed.We have vast experience of crime and criminals and day to day practical
experience of the sentencing process. We comment as experienced practitioners.

2. An inquiry entitled “Towards EVective Sentencing” is potentially very wide ranging.We are, of course,
sitting in Court on a daily basis discharging our judicial duties. To provide a comprehensive and detailed
response would involve much work over a period of time. It is disappointing that the notice of the inquiry
leaves some four weeks in which to respond. Our response will inevitably reflect the fact that there is
insuYcient time for detailed consideration of alternatives and construction of comprehensive submissions.

3. It should also be pointed out that the Criminal JusticeAct 2003, which set out a new sentencing regime,
only came into force with eVect from April 2005 applying to oVences committed after that date. In reality,
therefore, the situation is being reviewed rather less than two years after a major piece of legislation took
eVect. We recall the Powers of Criminal Courts (Sentencing) Act 2000 which was heralded as a codification
and simplification of sentencing but which was undermined by a series of amendments within months. We
are concerned that insuYcient time may have elapsed for a proper evaluation of the results of those parts
of the Criminal Justice Act 2003 that are in force to take place. If the purpose of this inquiry is to seek to
correct perceived problems with the Criminal Justice Act 2003 a much larger and more comprehensive
investigation would have to be undertaken to ensure that whatever result was achieved had some prospect
of ensuring a lasting and stable approach. Constant change imposes enormous burdens on all engaged with
the criminal justice system and greatly increases cost. We are concerned that on many occasions a change
in policy results in changes in working practices that require eVort and reorganisation yet once implemented,
and before there has been time to evaluate the results properly, another change takes place. The consequence
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is further work and reorganisation with doubtful benefit but again diverting valuable resources. There is the
added complication that for a period two diVerent sentencing regimes exist the application of which depend
upon the date of the commission of oVences.

4. It is also appropriate to draw attention to the underlying problems in society that contribute to the
diYculties faced by the criminal justice system. The criminal justice system is, after all, picking up the pieces
where society has failed. A recent Consultation from the Home OYce13 makes some suggestions as to the
reasons why such a state of aVairs has come about. The problem is a complex one and, as we have pointed
out before there is no “quick fix”.14 There have, undoubtedly, been changes in both moral and social values.
There has also been a decided shift away from personal responsibility with the development of a culture of
“rights” at the expense of individual responsibility. There is a long term need to reverse that trend however
diYcult that might be. It is equally clear that what have sometimes been referred to as “the causes of crime”
remain and may have got worse. There is evidence to suggest that the deprived areas have become more
deprived and the state and condition of such areas fosters crime. Similarly substance misuse, particularly
alcohol and drug abuse, plays an important part in the underlying causes of crime. There is urgent need to
address the root causes otherwise steps taken may represent nothing more than stopgap measures. The
introduction of various types of Prohibitive Order risks compounding the problem. Whilst there is a place
for steps of that sort such Orders are not an answer to the underlying problem but a reaction to it. Of course
breaches, which will continue to occur so long as underlying problems remain, result in a greater use of
custody as a reaction to what might be low level activity.

5. We believe that as a consequence of the way in which the subject is reported in the media there has
been an increase in public fear of the risks posed by crime whether or not such risks have actually increased.
It appears to be widely perceived that crime is reduced by the creation of yet more criminal oVences and the
imposition of ever more extensive and severe penal sanctions. This belief is, in our view, driven by a media
which asserts that prison works fostering a belief in “tougher sentencing” to which there has been political
response. The result has been a “ratchetting up” of sentencing generally. This has the consequences for the
prison population that are now being felt. If no more measured and proportionate approach is adopted
public confidence in steps to reduce the prison population will suVer with further negative eVects on the
prison population.

6. We have considered a number ofmatters that arise in a review such as this and comment further below.
We would emphasise that there is, inevitably, considerable overlap and no one area should be viewed
without considering other areas. There is also the need to keep inmind that every action has its consequence
so that a step in one direction has an impact in another. It is all too easy to overlook such a basic principle
of approach.

The Prison Population

7. As experienced practitioners we have been expressing concern at the rising prison population for a
number of years. We have been making known our increasing concerns about overcrowding and lack of
rehabilitation facilities. There are more oVenders sentenced to longer periods of time in prison. There may
be a number of factors in addition to those mentioned in paragraph 5 above. It has to be recognised that
oVending in some categories of criminal activity has increased and in some instances the seriousness of the
crimes themselves has increased. For example, there is more alcohol fuelled violence and the seriousness of
that violence has increased. We have been expressing concerns about that for some time.

8. More recently the impact of the Criminal Justice Act 2003 has started to be felt. We venture to suggest
that careful planning for the likely impact of any legislation is fundamental. Proper planning takes time and
requires open minded enquiry. We now appear to have the results of an absence of sensible planning for the
escalation of the prison population which was a predictable result of the implementation of the Criminal
Justice Act 2003.

9. The Criminal Justice Act 2003 introduced the sentence of imprisonment for public protection, an
indeterminate sentence, and the extended sentence which extends the time spent in prison before
consideration for release. Both indeterminate and extended sentences must be passed where arbitrary
statutory criteria are met. Neither indeterminate nor extended sentences result in consideration for release
on licence at the earliest opportunity by the Parole Board and in consequence many oVenders are spending
longer periods in prison than necessary.15 There is anecdotal evidence to suggest that the Parole Board
cannot deal with all those now subject to indeterminate or extended sentences at or around the “tariV” date
and that amore cautious approach to release is being adopted.16 Coupledwith that there is a need to resource
and improve the provisions for working with oVenders in prison prior to assessment for release which now
appear to be at risk of cuts in funding.17 In addition action taken to increase the eVectiveness of community
sentences has resulted in an increase in breach proceedings and re sentencing. Initiatives to ensure that

13 Strengthening Powers to Tackle Anti Social Behaviour.
14 See for example CoCJ Response toMaking Sentencing Clearer 20 December 2006.
15 See also paragraph 14 below.
16 See paragraph 15 below.
17 See paragraph 15 below and reports of cuts in Prison Service budgets of £240,000,000 over the next three years.
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oVenders attend trial and to pursue those who do not increase the remand population. If more oVences are
created and the eVect of sentences is increased then there will inevitably be an increase in the numbers in
prison.

10. A recent Consultation by the Home OYce18 identified some categories of oVender who, it was
suggested, should not be in prison. We agree that there are people in prison who should not be there. There
is no doubt that there are many foreign nationals detained in prisons in England and Wales. Some of these
are convicted criminals who complete sentences then await deportation. Others are illegally in England and
Wales and are to be deported. There have been failures to address this over a considerable period of time
and that has resulted in the problem becoming acute. The whole question of detaining foreign nationals has
demonstrated a failure in policy and the provision of resources leading to an unacceptable situation. There
are then those with mental health problems. Statistically many of those entering prisons have mental health
problems. Prisons are not equipped to deal with the treatment and management of such oVenders. Without
treatment and management they continue to oVend on release with the inevitable consequence that they are
returned. Again a failure to address the need to provide policy and resources to cater for the mentally ill
oVender results in Courts being left with no alternative but to imprison people who have little prospect of
securing the treatment necessary in prison and then re oVend. Further resourcing of Bail Hostels, which have
suVered from under funding in recent years, and better support packages for those on Bail would impact
on the remand population.

11. Alcohol abusers and drug addicts provide particular problems and it is simply not possible to say that,
as a general rule, such persons should not be in prison. In the long term, of course, dealing with the abuse
must be the aim. It appears that treatment is not as readily available in prisons as it should be. Even where
treatment is available in the community its eVectiveness depends upon the willingness and resolution of the
oVender. An oVender who has made the decision to come oV drugs or alcohol and is determined to do so
is often amenable to treatment. An oVender who has not made that decision or who has yet to become
resolved in the desire to beat drug or alcohol addiction will not be amenable. It is often a question of timing.
If the time has not been reached then the oVender, whose actions cause loss, inconvenience and distress,
would remain likely to receive a justifiable custodial sentence.

12. Women and young oVenders are often seen as vulnerable groups. Mental health issues or substance
abuse are frequently at the root of oVending and we have commented upon that above. There has also been
a change in attitudes over recent years that has resulted in a larger number of oVences by females and
breakdown in family structures. Both areas need to be addressed. In the long term steps to improve the
situation of and support for families would be of benefit. We do not believe that Courts routinely pass
custodial sentences on vulnerable oVenders if there is a viable alternative available. There are, however,
hardcores of oVenders in both categories for whom a custodial sentence is the only option.

13. We do not believe that there are many “minor” oVenders in custody. There aremany “prolific”minor
oVenders who receive custodial sentences as a last resort when other eVorts to deal with their oVending have
failed. In this connection there is need to keep inmind the problems withmental health and substance abuse.
We cannot place too much emphasis of the need for resources in these areas in the community at large. Of
course the prolific oVender who does not respond to Community penalties presents a real problem
particularly when the eVect of section 143 of the Criminal Justice Act 2003 is to require a “ratchetting up”
of sentence in such cases and the initiatives to which we refer in paragraph 8 above often result in
re- sentencing. We believe that even with greater resources there will remain some for whom custody is the
only option.

Indeterminate Sentences

14. There can be little doubt that the impact of indeterminate and extended sentences on the prison
population was under estimated. Whilst we agree that there is a distinction to be drawn between the
dangerous oVender and the non dangerous oVender it does not follow that an oVender should be treated as
a dangerous oVender simply upon a consideration of his or her previous oVending. Further where an
indeterminate sentence is passed the mechanism for review at the “tariV” date must be in place and must be
eVective. Each of these considerations, if not addressed, contributes to sentenced oVenders remaining in
prison for longer than is actually necessary.

15. Recent decisions of the Court of Appeal have gone some way towards addressing the first point to
which we refer above. There may still be a need to consider the categories of oVence included as “specified”
or “serious” oVences in order reduce the number of “triggers” or to consider some timescale within which
the previous oVending must have occurred. Both steps would produce arbitrary results. In many ways the
problem illustrates the diYculty of seeking to legislate for a rigid framework when sentencing oVenders is
subject to many variables. Judges exercising discretion based upon experience and guidelines have made
decisions on dangerousness in the past without producing these consequences.

16. There can be no doubt that the second point we make in paragraph 13 is an important factor. Many
indeterminate sentences result in low “tariVs”. That is inevitable under the structure introduced. If those
cases are considered for release on licence at the “tariV” date the numbers remaining within the prison estate

18 Making Sentencing Clearer.
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will reduce. Anecdotally the prisons are unable to assess these prisoners, or those subject to extended
sentences, and provide the appropriate courses to secure that oVending is addressed before the “tariV” date.
Further the number of cases to be considered stretches the resources of the Parole Board to the point where
decisions cannot be taken at or around the “tariV” date. Further resourcing in both areas may go some way
towards addressing these diYculties.

Short Sentences

17. It is simply not practical to abolish short custodial sentences. Whilst we understand that it may not
be possible to work with short term prisoners during a short sentence that in itself should not be used as a
reason to remove the option from the Courts. As we have identified above there are some for whom there
is simply no alternative and others for whom the prospect remains a deterrent. Where custody is considered
appropriate Courts currently impose the shortest sentence possible compatible with the oVending. Removal
of the option to do so might have the eVect of increasing the level of sentencing in such cases.

18. We expressed concerns about the implementation of Custody Plus.19 We do not believe that the
resourcing necessary to attempt introduction of such a measure is available nor do we believe that such
resourcing will become available in the current climate. We are also concerned that some Courts may take
the view that Custody Plus can be used to give oVenders “a taste of prison” when, at present, the passing of
a custodial sentence expressed in weeks is most unlikely. If such were to occur there would be an immediate
impact on the prison population.

19. There may be a place for the Intermittent Custody and Custody Plus options, introduced but not
implemented, but the cost implications should not be under estimated. Adequate funding is essential. That
requires proper detailed planning and careful thought with wide consultation. To implement a Custody Plus
option without proper funding in place might simply result in further problems and no impact on rates of
re oVending.

Community Sentences

20. We can only speak fromour experience as Judges in the CrownCourt. Judges do not impose custodial
sentences unless there is no appropriate alternative disposal. It always a matter of considering the oVence
to determine whether the custody threshold has been crossed. Even where that threshold has been passed
Judges will draw back from the imposition of custody if a viable Community Order can be made. Judges
are aware of the range of conditions that might be attached to Community Orders. and, in those case where
a Community Order can properly be made that Community Order will be made. We commented in some
detail on this in our response to recent Home OYce Consultation.20.

21. There have been changes in the enforcement procedures and in the approach to programs oVered that
have improved confidence in Community Sentences. We are concerned that what is seen by many as
“privatisation” of some areas may undermine that confidence.

22. We are aware that proposals to devolve powers to deal with breaches of Community Orders to
OVender Managers have been advanced. We are fundamentally opposed to this. Our reasons were set out
in the Response to which we have referred above.21 Whether there was breach that might trigger a variation
in the Order of the Court is the determination of a “criminal” issue aVecting the freedom of the individual
to which the rights enshrined in Article 6 of the European Convention on Human Rights apply. The
introduction of a judicial function for oVender managers is inappropriate and unacceptable. Further there
are serious practical diYculties. An additional burden of responsibility would be passed on to an already
overburdened service and the core business and purpose of the oVender manager would suVer. Current
scarce resources would be further stretched.

Pre Court Diversion

23. This is an area aboutwhichwe have commented at length and in detail in recentmonths.22We support
the view that Fixed Penalty Notices are an appropriate means of dealing with some levels of unlawful
activity. Indeed we have recently been urging the greater use of administrative financial penalties in relation
to regulatory breaches with the aim of removing many such breaches from the criminal justice system.23 We
do not believe that fixed penalties should be used to punish those who commit truly criminal acts. The use
of fixed penalties as a response to truly criminal oVending is to create the impression that truly criminal

19 Custody Plus and Allocation 5 June 2006.
20 Making Sentencing Clearer Response 20 December 2006.
21 Making Sentencing Clearer Response 20 December 2006.
22 Making Sentencing Clearer Response 20 December 2006, Strengthening Powers to Tackle Anti Social Behaviour Response
5 February 2007, Penalties and Sentencing 5 February 2007.

23 Submissions to the Macrory Review.
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oVending is not to be treated as significant. We are concerned that this is likely to encourage the belief that
crime may not result in retribution thus hastening and substantially increasing the risk of more serious
oVending. That is a source of real concern. Less serious oVending is usually the breeding ground for more
serious oVending.24 To create the perception that some truly criminal acts equate with purely regulatory
breaches may not deter and may actually encourage repetition of those truly criminal acts.

24. The use of simple Cautions as a response to low level truly criminal oVending by some categories of
oVender is proportionate and appropriate. We support the use of Cautions for first time low level oVending.
We would support the imposition of a Caution for such oVending coupled with some reparation. We do not
believe that the use of Conditional Cautioning for more serious oVending is a sensible extension of the use
of Cautions. That would carry with it the same perception of “downgrading” of criminal activity as would
the inappropriate extension of the use of Fixed Penalties. In addition it would introduce an element of
punishment determined not by an independent and competent Court but by an employee of the state seen
to be closely linked with the police. If truly criminal activity is considered to be worthy of punishment it
should be dealt with by a Court.

25. We would urge detailed consideration of our Responses to the Home OYce in relation to Fixed
Penalties and Cautions.25 We are concerned that the extension of the use of such measures will be seen to
decriminalise oVending. Whilst attractive as a short term answer to dealing with oVending the long term
consequences may be far from attractive.

Restorative Justice

26. While it is diYcult to be definitive about the benefits of Restorative Justice in reducing re oVending
there is no doubt that all the trials of Restorative Justice in the many formats and jurisdictions that have
been undertaken, have one consistent and important benefit. This benefit is in the closure achieved by the
victims and in the consequent earlier resumption of a normal life by victims.

27. All the studies undertaken26 show a marked beneficial eVect that Restorative Justice had for the
victims and these may be summarised to include: less stress or symptoms of post traumatic stress disorder,
less disability in relation to work activities, less desire for violent revenge and a greater level of satisfaction
with justice. We would support the Restorative Justice concept in the right cases in order to achieve these
results alone.

28. We have greater concerns about the eVects on rates of re oVending. The reports of the various
restorative justice trials conducted in a variety of jurisdictions and by a variety of methods showmoremixed
results in the assessment of whether re oVending is reduced.

29. There would be a clear need for an open discussion to determine what would be acceptable to the
Public at large.27 Acceptability may well depend upon the seriousness of the index oVence. Thus for more
minor crimes Restorative Justice schemes which represent a complete diversion from the criminal justice
system may be thought acceptable.28 In more serious cases it may be thought that an admission of
responsibility and a recording of that admission followed by a Caution and Restorative Justice outside the
court environment would be appropriate. On the other hand Restorative Justice schemes that merely
supplement the full criminal process and in which restorative justice operates so as to inform the sentencing
decisions of the court may be the most readily accepted by the public. All these matters need scrutiny and
very careful, open minded research.

30. As we have indicated in this paper we support the full and proper exploration of any avenue that
might sensibly reduce re oVending rates and whichmight, where appropriate, be used to divert matters from
the court. We are, however, very wary of any scheme that would exclude the Courts in cases of any
seriousness.29

His Honour Judge David Swift
Chairman, Criminal Sub Committee

13 March 2007

24 Making Sentencing Clearer Response 20 December 2006.
25 Making Sentencing Clearer Response 20 December 2006, Strengthening Powers to Tackle Anti Social Behaviour Response
5 February 2007, Penalties and Sentencing 5 February 2007.

26 For example the 2007 Smith Institute Report.
27 Note paragraph 5 above.
28 See paragraph 22 above.
29 See paragraphs 21 to 23 above.
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5. Memorandum submitted by Simon Creighton

Introduction

1. I am a partner at Bhatt Murphy Solicitors and I specialise in prison law and in particular, in working
with people serving life and indeterminate sentences. I am the co-author of Parole Board Hearings: Law &
Practice (LAG, 2006) and Prisoners and the Law (Tottel 2005, 3rd ed).

2. I am sure that the Committee will receive detailed information from the Home OYce and the Parole
Board about the massive increase in the numbers of people serving indeterminate sentences and the impact
that IPP sentencing is having on the prison population generally. I will therefore try to confine these
submissions to making a few brief points about IPP sentencing in relation to:

(a) the structure of the life sentence;

(b) the impact on the Parole Board; and

(c) the severe problems it is creating in relation to women “lifers”.

The Structure of the Life Sentence

3. The life sentence was originally reserved for the most serious of oVences (murder and discretionary life
sentences) and so the tariV period (orminimum term) which had to be served before any consideration could
be given to release was, in the majority of cases, a significant period.

4. The length of the normal life sentence gave rise to Home OYce policies whereby lifers would follow a
standard “career path” towards release involving progression through to open prison conditions prior to
release.30 Although women’s prisons are not so clearly structured as men’s prisons, the relatively small
number of female lifers made it possible for this “career” to bemirrored for women. The first detailed review
of progress after conviction for all lifers was scheduled to take place three years into the sentence.

5. The introduction of the automatic life sentence by the Crime (Sentences) Act 1997 resulted in an
increase in the numbers of prisoners serving short tariVs which made it impossible for some to follow the
“career” path towards release within the tariV period. To deal with the problems this created, the Home
OYce sought to agree new urgent review procedures for lifers with short tariVs, clarifying that they did not
necessarily need to go to open conditions before release and allowing for cases to be referred to the Parole
Board more quickly. The position for many main lifer centres was becoming chaotic when the Court of
Appeal decision inOVen31 reaYrmed that the sentence could only be imposed where there was a serious risk
to the public and this significantly reduced the numbers of automatic lifers with short tariVs.

6. Regrettably, despite the previous warnings following the implementation of the sentencing framework
in the Crime (Sentences) Act 1997, it appears that little thought was given to the impact of the sentence of
IPP on lifers serving very short tariVs. The length of the minimum term must be fixed at one half of the
equivalent determinate sentence. As the sentence of IPP can be imposed for such a wide range of relatively
minor oVences, such as ABH or aVray, it is perhaps unsurprising that there has been an explosion in the
numbers of lifers serving minimum terms of between one to three years. The Court of Appeal attempted to
replicate the OVen checks on IPP sentencing in Lang,32 but this would appear not to have been successful,
with floods of short tariV lifers still entering the system. It is understood that the shortest tariV handed down
so far is just 28 days (in March 2007).

7. The practice of trying to assimilate IPP lifers into the existing life sentence system has been an abject
failure. Sentence planning for lifers, internal prison reviews and attendance on courses designed to address
oVence related problems are all time consuming. Formal parole reviews require six months to complete. The
result is that the sentences imposed by the courts for IPP lifers are being rendered meaningless as it is quite
simply impossible for oVending behaviour needs to be identified and addressed and reported upon in the
timescales available.

8. Moreover in my experience there has been a failure by the Prison Service in some cases to even
recognise that those serving sentences of IPP will require a review by the Parole Board at the end of the
minimum term. For example in one case a review by the Board at the end of a minimum term of 12 months
had to be deferred for a further six months as the prison had not prepared any sentence planning documents
or reports for the review.

The Impact on the Parole Board

9. Aside from the simple increase in the numbers of cases, the length of time it takes to review a case and
the frequency of review required are also having an enormous impact on the Board.

30 Statement of Leon Brittan, 30 November 1983.
31 [2001] 1 WLR 253.
32 [2005] 1 WLR 2509.
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10. Very often, parole hearings have to be deferred or adjourned as full sets of reports are not ready in
suYcient time. The fact that it may take a number of hearings to conclude a parole review greatly increase
the burden on the Board and the cost to the public.

11. In addition, if the Board does not direct release the State’s obligation under Article 5(4) of the
European Convention on Human Rights is to conduct further periodic reviews of detention. The original
rationale behind the application of Article 5(4) was that after the punitive term has been served, fresh issues
as to the legality of the detention arise and as these relate to the extent to which an individual has changed,
periodic reviews of the necessity for that detention are required.33

12. The statutory scheme requires that once the minimum term has been served, further reviews are
conducted at intervals no greater than two years.34 The case law in this area has established that the timing
of the review is a matter for the Secretary of State35 and must be set with reference to the progress that needs
to be made by each individual lifer.36 In cases where very short punitive terms are set, there is inevitably a
greater likelihood that a short review period will be appropriate and it would be unusual for a short tariV
IPP lifer to have subsequent reviews set at intervals of more than 12 months. Thus, not only are there more
prisoners to review but they will be reviewed with greater frequency than the pre-existing lifer population.

Women Prisoners & IPP

13. The prison estate has always been poorly equipped to deal with women lifers. A report prepared by
the Howard League in 1999 found that despite there being only 140 women lifers in the prison system, they
usually served their sentences further away from home and due to poor resources, spent an average of two
years longer than their male counterparts despite having a far lower reconviction rate.37 By 2002 the number
had remained fairly constant with approximately 167 women serving indeterminate sentences38. However,
by January 2007, less than two years after IPP was introduced, the number had risen to 268, the first
substantial increase in the overall female lifer population in a decade.39

14. The prison system has not been in a position to invest in the specialist assessment, treatment and
support necessary for women serving life sentences. The direct consequence is that women who receive IPP
sentences with short tariVs are the group least likely to be released on tariV expiry.

15. In order to illustrate the problems faced by women in this group, the following case studies might
assist the Committee:

Prisoner Z

Ms Z is a 45 year old woman serving IPP for the oVence of arson with intent to endanger life. She has an
IQ in range of 60–70 and lived in very poor social housing. On two occasions when she felt she could not
cope, she attempted to self harm by setting fire to her own flat. She has never been convicted for any acts
of violence directed to others. Her minimum term was set at two years. 22 months into that sentence she has
been told that she still poses a risk of serious harm to the public as she has not addressed her oVending
behaviour. She is not able to take prison run courses because her IQ is too low. Her parole papers are
running four months late and only one parole report has been disclosed to her. She has spent her entire
prison sentence in prisons over 200 miles from her home town.

Prisoner Y

Ms Y received a sentence of IPP for taking £10 from a younger woman after an argument. Her minimum
term was set at one year. She did not realise she was serving an indeterminate sentence for several weeks
after her conviction. The victim suVered slight redness to her wrists and the pre-sentence probation report
recommended a non-custodial sentence.MsYhad spentmost of her childhood in care and had longstanding
drug and alcohol problems. She was allocated to three prisons in her first year, the final one being
approximately 350 miles from her home and so she received no visits. Her parole reports were late as none
of the prisons wanted to take responsibility for writing them. When the reports were finally ready, Ms Y
had not been able to complete any courses in prison. The report writers did not know the appropriate legal
test they were required to apply to assess her suitability for release. Her hearing was adjourned for further
reports and the attendance of her probation oYcer. Eventually, more than three months after her minimum
term expired she was released on licence. A few days later the Court of Appeal quashed her sentence of IPP.

33 Thynne, Wilson & Gunnell v UK (1991) 13 EHRR 666.
34 Crime (Sentences) Act 1997, s 28(7)(b).
35 R(Day) v SSHD [2004] EWHC Admin 1742.
36 Eg: Oldham v UK (2001) 31 EHRR 813.
37 Life in the Shadows, Howard League, 1999 (ISBN 090368337-7).
38 Resettlement Issues Facing Female Lifers, Rachel Chapman (GriYn Society Research Briefing 2002/1).
39 At the time of preparing these submissions, only informal figures were available from the Home OYce indicating that at the
end of February 2007 there were 268 female lifers in prison with a least 40 of those serving IPP.
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Prisoner X

MsX spent her childhood in care following serious sexual abuse from her mother and was separated from
her siblings, who were also placed into care. She developed drug and alcohol problems whilst in care. Less
than two years after leaving the care of the local authority she received a sentence of IPP for stabbing another
young woman in the leg during a fight. Her minimum term was set at 19 months. After serving 17 months
of her sentence the Home OYce still had not referred her case to the Parole Board as they had not received
suYcient information about her case to calculate her sentence. No date has been set for her parole review.
She has a history of self harm and describes how she struggles to cope at the weekend when she is locked in
her cell for 18 hours at a stretch.

Simon Creighton
Bhatt Murphy Solicitors

6 March 2007

6. Memorandum submitted by the Criminal Bar Association

1. On 6 February 2007, the Home OYce launched an inquiry entitled “Towards EVective Sentencing”.
It was intended to follow-up an earlier 1997–98 report called “Alternatives to Prison Sentences”, to
scrutinise the implementation of the sentencing aspects of the Criminal Justice Act, 2003 (CJA 2003) and
to assess the Government’s proposals in the recent consultation paper “Making Sentencing Clearer” and
the responses to that paper. The Committee wishes to establish whether current sentencing practice fulfils
the aim of the CJA 2003 and will pay particular attention to decisions on whether to impose custodial or
non-custodial sentences. It is also intended to review the process by which sentencing guidelines are agreed
following the changes contained in the CJA 2003.

2. TheCriminal BarAssociation (CBA) has been invited tomake written submissions on these topics and
we understand that the CBA will be invited to make oral submissions to the Inquiry at a later stage.

3. We have helpfully been provided with a number of questions which may be appropriately considered
within these submissions but feel it would be helpful initially to try and take an overview of the current
situation as we see it.

4. The purpose of sentencing as set out in the CJA, 2003 was expressed to be:

(a) the punishment of oVenders;

(b) the reduction of crime (including its reduction by deterrence);

(c) the reform and rehabilitation of oVenders;

(d) the protection of the public; and

(e) the making of reparation by oVenders to persons aVected by their oVences.40

There are certain exceptions to these categories, namely, oVenders under the age of 18 at the time of
conviction, oVences where the sentence is fixed by law, sentences relating to certain firearms oVences
including minimum sentences, provisions relating to dangerous oVenders and sentences made under the
Mental Health Act, 1983.41

5. That list of purposes does not seem to be in any particular order of importance. The inclusion of
reduction of crime as an aim including its reduction by deterrence is both laudable and unrealistic as it is
the experience of those who deal on a daily basis with those who face this process that in the large majority
of cases the defendant has little or no appreciation of the likely consequences of what they have done, often
because they do not expect to have been caught. We do not consider the deterrent element of sentencing to
achieve little more thanmaking criminals exploit those less exposed than themselves to serious consequences
to do their dirty work for them. The recent publicity relating to the tendency of persons over 21 to get
youngsters not liable to the minimum five year sentence for carrying a firearm to carry firearms for them is
a case in point.

6. It follows from that observation that when looked at in the context of the purpose of sentencing, we
do not consider that imprisonment as a sentence achieves any of those purposes save those of punishment
and protection of the public. Against the background of a record number of prisoners housed in inadequate
and overcrowded conditions and being looked after by a demoralised Prison Service and private companies,
we consider that the present political climate demanding ever longer prison sentences with greater
restrictions on the discretion of the sentencing judge eVectively undermines any potential improvements
which may have been achieved by the constructive use of present sentencing powers. It seems to us that this
very welcome re-visiting of the eVectiveness of the CJA 2003 should be focussed on the importance of it
becoming a basic tenet of sentencing policy that imprisonment is a sentence of last resort, largely because
it is the least eVective type of sentence. The problems of community sentences being misunderstood by the
public and misreported by the media should not be allowed to deflect from emphasising that it is those

40 S142(1) CJA 2003.
41 S142(2) CJA, 2003.
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sentences which should be considered primarily by the sentencing tribunal save in a relatively small number
of cases where it is perfectly obvious that imprisonment is the only appropriate sentence and it is only the
length which is to be considered.

7. May we also finally observe before passing to the questions posed that the present length of sentences
passed on defendants who are convicted of murder involving guns is little short of barbaric. Anyone who
has been present in court when a 22 year old defendant is sentenced to life imprisonment for murder not to
be even considered for parole for 30 years would have little diYculty in concluding that a prison housing a
number of such inmates is unlikely to be the sort of environment in which there is a scintilla of hope of a
favourable outcome for any of the recipients of such a sentence.

8. What would a more eVective long-term sentencing policy look like?

We consider that the more important consideration is what is meant by an eVective long-term sentencing
policy. Is it how it looks to the public or what it achieves for the public? A large part of the diYculty in
passing eVective community sentences rather than short custodial sentences has been because there is such
emphasis on how the sentence appears to the public as opposed to whether it is in fact the right sentence in a
particular case. A further diYculty is that the success of such community sentences with stringent conditions
attached will usually depend on the resources of the Probation and associated services. Lack of resources,
insuYciently experienced personnel and insuYcient facilities will lead to the almost inevitable breakdown
of such sentences and the almost equally imposition of custody. The eVectiveness of a sentencing policy
requires both positive results (bearing in mind the purposes of sentencing) and the confidence of the public
that it is achieving those purposes. It is our view that what is essential in order to achieve an eVective long-
term sentencing policy is an informed acceptance by the public as well as thosemore directly concerned with
the criminal justice system that success is not measured by the length of a sentence of imprisonment. The
eVectiveness of properly administered community sentences needs to be explained with conviction. Where
sentences of imprisonment have to be passed, the criteria for doing so needs to be structured and clear. The
present almost impenetrable maze of legislation surrounding the imposition of such sentences has reduced
the process to an exercise from which the defendant appears to be as divorced as any member of the public
who happens to be listening and which is unsurprisingly often misreported in the media. The simplification
of the process is in our view essential in order to achieve any eVective long term policy and that should be
accompanied by allowing the sentencer asmuch discretion as is compatible with a the desirability for general
consistency in the level of sentences for particular oVences.

9. What steps might be taken to reduce the prison population whilst retaining public confidence in the criminal
justice system?

The use of short term imprisonment for such low level oVending as failing to pay council tax, buy a
television licence or for driving oVences could be avoided entirely without loss of public confidence.
Community sentences are ideal for such oVending. The worrying increase in the number of punitive orders
being made without conviction (ASBOs, conditional cautions, fixed penalty notices etc) is likely to increase
rather than decrease the use of imprisonment. The increasing use of suspended sentences is an eVective way
of combining the two particularly when combined with community punishment but must not be used as an
alternative to a more appropriate community sentence.

Weekend custody as a possibility has many advantages in appropriate cases and may be easier to police
than strict weekend curfews coupled with a community sentence but is unlikely to be seen by the public as
particularly punitive. A community sentence should be the right sentence to pass where it is clear that public
protection is not an issue.

10. What steps should be taken to get people from vulnerable groups (women, young people, mentally
disordered, alcohol and drug addicts) and minor oVenders out of prison?

Weconsider that this question demonstrates the importance of looking at the oVence ofwhich a defendant
has been convicted as well as the circumstances of that particular defendant. We would endorse the
desirability of keeping young people out of custodial institutions whenever it is possible and clearly the
mentally disordered should not be in prisons. The problem with identifying such disorders within prison
often goes back to the resources within the prison as well as finding the facilities and resources to provide
appropriate care on release. Over-crowding magnifies both problems. The presence of those with treatable
addictions in prison should only happen if their oVence makes such a sentence the only option and then
preferably to an establishment where appropriate treatment can be made available. The mere presence of
such an addiction, however, should not of itself mean that prison is not the inevitable sentence for those who
continue to oVend. The responsibility for young children should be a good reason for considering every
other option before prison regardless of sex and this is often going to be a relevant consideration for women
rather than men. We would not consider a defendant without such dependants to be necessarily considered
as a member of a vulnerable group. It is often the case, however, that women are sent to prison for persistent
low level oVending when other options have failed. We do not consider that custody is the right sentence
for such an oVender regardless of sex and would welcome such sentences being immediately suspended with
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appropriate community punishment. The establishment of hostels for such oVenders run by probation
oYcers to ensure both support and compliance would be a more constructive way of dealing with this
common problem.

11. How can community sentences be more appropriately used?

Accommodation is often a problem with people who fall within the borderline of custody and community
penalties. Hostels specifically geared towards such oVenders would enable more such orders to be made but
would require a considerable and continued investment in providing the necessary support form the
Probation service both in order to assist the court, during the sentence and almost as importantly,
afterwards.

12. What is the role of restorative justice?

As part of the overall sentencing process and used sensitively it can be eVective in some cases. It is not
appropriate in all cases but when it is, it needs to be explained in open court in a positive and consideredway.

13. Should short term imprisonment be abolished and, if so, how?

We consider it to be of the utmost importance that the sentencer has as much discretion as possible to
pass the appropriate sentence as circumstances vary so greatly. In many cases such a sentence is punitive
and disruptive to a disproportionate level but it would be wrong to prevent the imposition of such a sentence
in any circumstances.

14. How can the system of recalls for oVenders who breach community sentences or licence conditions be
improved?

The present provisions dealing with recall on licence confer a very broad discretion on the Secretary of
State regardless of breach of licence or further oVending. This is at odds with general practice in relation
to breaches. There seems to be no good reason why there should not at least be the opportunity to make
representations prior to recall.

15. Should it be more diYcult to qualify for indeterminate sentences for public protection?

This single complex sentencing provision has causedmore anxiety and confusion than any other. It is now
said that lack of resources within the prisons means that prisoners are not even being considered for release
until after the end of the determinate period. It is absolutely crucial that this sentence is revisited. The
number of such sentences being passed is much greater than one imagines was anticipated because of the
wide-ranging criteria and it is considered by many that it is essential that the criteria be re-considered.

16. Should the use of conditional cautions and referral orders be extended?

The increase in the use of penalties such as these is a cause for concern as they can lead to disproportionate
and punitive sentencing for allegations which have not been subject to due process of law. We are firmly of
the view that not only should such penalties not be extended but those already in force or anticipated should
be the subject of careful monitoring to ensure the consequences are not leading to injustice.

17. Given that many persistent oVenders commit minor oVences, ho would you recommend dealing with them?

As set out above, such oVenders are a nuisance to the community and should be dealt with in a way which
involves them repaying their debt by constructive work within the community under the supervision of the
probation service.

18. To what extent has public confidence in sentencing been eroded (eg by the media) and what can be done
about this?

The sentences of imprisonment that are passed under the current legislation are often lengthy even after
the deduction of discounts. It is the complications involved in explaining them that seem so absurd if mis-
reported and/or misunderstood. If the full substantive sentence which the sentencer considered to be
appropriate is stated clearly at the beginning of the sentencing exercise, the remainder of the exercise should
be seen in context. A discount for pleading guilty is perfectly appropriate, the advantages to witnesses and
the public are obvious. There can be no possible objection taken to time on remand being taken into account.
The misreporting comes when explaining when the defendant is released on licence. The potential for
damage could perhaps be lessened if it were emphasised that the defendant is liable to be recalled at any
stage of the sentence. Equally, it might be considered publishing in full the sentencing remarks in any
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controversial case. It would also be extremely helpful if politicians would refrain from attempting to make
political capital bymaking ill-considered and inaccurate comments on a sentence passed in a particular case.
The damage caused by that both to the individual judge and the criminal justice process cannot be over-
estimated.

19. How can arrangements for the rehabilitation and resettlement of oVenders contribute towards more
eVective sentencing?

The involvement of the Probation Service is absolutely crucial in this important aspect of sentencing
although we anticipate that their eVectiveness will be dictated by the resources available. We can only hope
that the significance of a successful outcome to the consequences of oVending will enable greater resources
to be made available.

20. Should the sentencing guidelines process be changed? If so, how? Is the current approach the most
appropriate?

We welcome the assistance provided by the SGC. Consistency in sentencing is desirable where it can be
achieved without injustice in a particular case. We are anxious, however, to emphasise the importance of
the fact that they are guidelines as opposed to rigid directions. It may well be appropriate to require reasons
to be provided where the guidelines are to be departed from but the discretion of the sentencer sentencing
a particular defendant on the facts of a particular case should remain paramount.

21. We apologise for the length of these submissions and hope that our observations are of some
assistance. We would welcome the opportunity to make oral submissions in due course.

Sally O’Neill QC
William Hughes

April 2007

7. Memorandum submitted by the Crown Prosecution Service

CONDITIONAL CAUTIONING

Executive Summary

1. Conditional Cautions are in their early stages of national implementation. This will not be complete
until April 2008. Additional punitive powers are to be added to the existing rehabilitative and reparative
options when the new Code for Conditional Cautions comes into eVect in the autumn of this year.

2. It is estimated that the scheme will not be fully bedded in and established within the justice system until
2009. In themeantime, there are some challenges to be addressed and procedural changes to be implemented
before the scheme can be fully eVective.

3. The possibility of reducing the burden on the courts’ lists through the substantial us of Conditional
Cautions as an alternative to prosecution in appropriate cases oVers the promise of improved case handling
for the more serious and contested oVences. Where the arrest and cautioning can be completed on the same
day, Conditional Cautioning also oVers substantial benefits for the victim, community and the oVender.

4. As Conditional Cautions are not convictions, they oVer advantages to those seeking employment and
reduce the likelihood of social exclusion which a conviction can deliver.

Factual Information

Introduction

5. Conditional Cautions were introduced by the Criminal Justice Act 2003 which enabled Crown
Prosecutors to suspend a prosecution in appropriate cases against an oVender who admits the oVence in
return for some positive act of reparation (letter of apology or making good damage) or rehabilitation, for
example, counselling for drug or alcohol addiction or by undertaking not to commit a further oVence during
an agreed period. Implicit in these powers is also the ability to require the oVender not to go to a defined
area or to stay away from named individuals for a proportionate period as long as this supports either
rehabilitation or reparation.

6. The range of oVences which can be the subject to a Conditional Caution is set out in the Director of
Public Prosecution’s Guidance for prosecutors (see Annex A). No indictable only oVences are included,
reflecting the view that such oVences are by their nature intrinsically too serious for inclusion and that the
public interest requires a court outcome (although they can, in limited circumstances, be the subject of a
simple caution). Although all summary only oVences have been included, only a selection of oVences triable
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either way are included bearing in mind the need for serious oVences to be disposed of in court within this
range of oVending. Burglary is not included, nor are any of the either way assault or public order charges.
Many of these are sent to the Crown Court for sentence in any event.

7. TheCPS has imposed internal filters so that inappropriate cases are not oVered aConditional Caution.
These include a ban on oVering a Conditional Caution in the circumstances where the oVence was
committed on court bail, or the oVenderwas subject to a court order and is therefore liable to be re-sentenced
or liable for recall to prison. Additionally the oVender will not be oVered a Conditional Caution if the
circumstances of the oVence are too serious or a denial has been made or a possible defence put forward.

8. Conditional Cautions are not registered as a criminal conviction, although naturally and inevitably
they do become part of a person’s criminal record. Convictions can and do contribute to the social exclusion
of oVenders which is especially damaging for young men and women in a competitive job market. It is
proposed to make them subject to the Rehabilitation of OVenders Act which should ensure that an oVender
will be rehabilitated upon satisfactory completion of the conditions over an agreed period.

Early Implementation and Results

9. Early implementation was commenced in late 2004, leading to seven sites being involved, each with
limited aims and in one police BCU per force. Lancashire moved quickly to force-wide implementation and
has led the implementation in terms of numbers of Conditional Cautions and in the inventiveness of
conditions.

10. The implementation plans are being driven by a joint CPS/ACPO Board, with oversight by the Law
OYcers. They are overseeing a move to Conditional Cautions in at least one police Basic Command Unit
per force by July 2007 and across all force areas by April 2008. As at 27 February 2007, six forces have
Conditional Cautioning across the entire force area and a further 13 have partial implementation. 1,615
Conditional Cautions have been issued so far, with 1,135 of that number in Lancashire.

11. By far the greatest number of Conditional Cautions have been issued for compensation, though other
conditions have been piloted, such as referral to the Drug Intervention Programme or for alcoholic
counselling, and there have been some letters of apology written by oVenders. To be of good behaviour
during the currency of the Conditional Caution has been a standard condition—similar to a conditional
discharge. The RESPECT Task Force has now provided funding for a year for the seven early sites to
develop community based projects for reparative works so that oVenders can be diverted, where
appropriate, to a kind of mini community service. This is to be evaluated by the OYce for Criminal
Justice Reform.

Low numbers and improvements

12. The low numbers hitherto have been due to a number of factors, including lack of awareness of the
scheme, and perception that the procedure was too bureaucratic compared to say a penalty notices for
disorder or indeed a charge. Another potential reason for low take-up is that the current statutory Code
which governs the operation of the scheme requires an admission of the oVence in a cautioned interview
under the Police and Criminal Evidence Act (PACE), although this was not a requirement of the primary
legislation. Since inmany cases, there is no such interview, or, in interview, the defendant remains silent (but
later goes on to tender a guilty plea at court), a considerable number of oVenders have been unable to be
oVered a Conditional Caution. It should be noted that the new draft Code, currently out for consultation,
has removed the PACE interview admission requirement and reverted to the strict requirements of the Act
that admissions are made to the person administering the caution.

13. Further, new procedures are to be piloted which will involve a 24 hour seven day a week service by
the CPS for the police to enable decisions on Conditional Cautions to be given instantly without the need
to bail the oVender back to the police station pending a CPS decision. Additionally, the file requirements
have been substantially eased to reduce bureaucracy and processes have been developed so that the decision
will be given within five to 10 minutes by telephone in the majority of cases.

14. Central to this new procedure, which will be piloted and gradually introduced in the autumn with the
newly Parliamentary approved Code, will bemuchmore consultation with the victim. It is the intention that
the victim will be canvassed about the proposal to conditionally caution wherever possible and must be so
where the conditions will aVect him in some way. The final decision and the approval of conditions must of
course be taken by the prosecutor but the views of the victim will be highly influential in the disposal of the
case. Where the victim is a community, the views of the community should be sought.

Extension of the scheme to include punitive conditions

15. The Police and Justice Act 2006 provided for punishment to be included as part of the statutory
objectives of a condition attached to a caution. Punitive conditions could include a limited financial penalty
and attendance at a particular location for up to 20 hours.
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16. These new provisions will allow prosecutors to impose a financial penalty condition of eVectively up
to £200 (in some cases less) where a reparative or rehabilitative condition was not appropriate or would not
represent an appropriate and proportionate response to the oVending behaviour. As provided for in theAct,
the oVences eligible for such a condition, and the maximum level of the financial penalty, will be set out in
an Order approved by Parliament. The attendance requirement allows a prosecutor to require reparative
works of an indirect nature (the current limitation of the reparative objective is that any work imposed as
a condition is required to be of a direct nature). So where an oVender has broken say, a window, but the
victim does not want the oVender to repair it or it may be beyond the skills of the oVender, alternative
activities, such as cleaning up litter, can be required.

Impact on the courts

17. The removal of a good number of cases from the courts will free up time for the more eYcient and
eVective handling of more serious and contested cases. Conditional Cautions when fully implemented have
the potential to remove a large number of the cases currently disposed of by a fine and/or conditional
discharge.With long waits for summary trials, a scheme that will deliver same day justice cheaply, eYciently
and above all fairly through the oversight of the independent prosecutor, has much to recommend it.

18. In the interests of transparency, the courts will be provided with regular information on the operation
of the scheme in their area, for example, the oVences dealt with bymeans of a Conditional Caution, the types
of conditions imposed and the non-compliance rate. In addition, they will deal with prosecutions of cases
initially dealt with by means of a Conditional Caution, but where there has been a failure to comply. Breach
of condition in itself is not an oVence.

Aims of Sentencing

19. The purposes of sentencing, as set out in the Criminal Justice Act 2003, are:

— The punishment of oVenders.

— The reduction of crime (including its reduction by deterrence).

— The reform and rehabilitation of oVenders.

— The protection of the public.

— The making of reparation by oVenders to persons aVected by their oVences.

The contribution of Conditional Cautioning to sentencing

20. As can be seen, Conditional Cautioning potentially contribute to all these objectives and can do so
very quickly (the same day of the arrest) and at less cost than the process of going through one or more
court hearings. By the imposition, with agreement, of conditions without a formal court order, low level and
proportionate results can be achieved which make reparation to victims and communities, and can
rehabilitate and punish the oVender; for example, a relativelyminor oVencewhichwas football relatedmight
fall short of the requirements for a full three year football banning order. A penalty notice would have no
impact other than that of a minor financial penalty. However, within a conditional caution framework, such
an oVence could be dealt with by a condition not to go to the football team’s ground for four weeks with
an additional requirement to present one’s self at the police station at each kick oV time on a Saturday
afternoon.

21. Conditional Cautioning can form the basis of restorative justice in the sense that, providing victim
and oVender agree, conditions of a general nature can be set that ensure a restorative justice meeting will
take place. Additionally, the plan of action agreed at any such meeting could be enforced by being made a
condition. Some early work on this has been undertaken in Merseyside and Thames Valley.

22. Numbers of Conditional Cautions being oVered should rise in the next year, aided by recent advice
from counsel that the CPS must ensure that a Conditional Caution is considered in each case where the
police have charged an oVender to court (the police may charge oVences contained within a portfolio of
oVences approved by the DPP without reference to the CPS).

Enforcement issues

23. Enforcement of conditions raises some issues and challenges. Financial penalties are collected by the
courts under an informal agreement. Good behaviour or restrictions are self policing in the sense that non
compliance runs the risk of arrest for re-oVending or if the police become aware of the failure to comply
with a condition/restriction. It is proposed to bring into force the new police powers of arrest and detention
for suspected non-compliance (provided for in the Police and Justice Act) later this year.

24. The police have concerns about spending resources on any kind of proactive campaign of
enforcement. Such duties would be new to the police whose previous involvement with these types of
oVences was simply to charge and hand the case to the CPS for prosecution.
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25. For any kind of enforcement of good works etc, while the victim can be contacted for information
on progress where involved, other activities would be reliant on perhaps the local council or whatever
organisation or body overseeing any activity where this had been agreed. Arrangements such as these have
yet to be negotiated but the potential is there for a wide range of activities at local level and for the
involvement of the local community. As in all cases, non-compliance with a condition will probably, absent
a reasonable excuse, lead to prosecution for the original oVence. It will be important for the community to
know that non-compliance is met by rigorous prosecution.

Conclusion

26. Conditional Cautions are tailored to be appropriate for the oVence and the oVender and
commensurate with his means. The emphasis is and will be primarily targeted on rehabilitation and
reparation. Non-payment of any financial penalty is not an issue in the sense that this leads to prosecution
rather than protracted periodic payments.

27. If the police are able to canvass conditions with the victim, this will also add to the latter’s feeling of
empowerment and produce considerable victim satisfaction. Additionally, prosecutions for non-compliance
will be assured by a prosecutor’s assessment of evidential suYciency.

28. Conditional Cautions act proportionately especially with those experiencing an early contact with the
criminal justice system. They may prove to be a suYcient disincentive against further oVending for many,
assisted by the retention of the fear of a court appearance.

29. Although the public are becoming more aware of Conditional Cautions, there is some way to go
before they are an established part of the criminal justice process. National implementation will not be
complete for another year and the bedding in of the initiative is thought likely to take another year after that.

30. A cautious start has been made but Conditional Cautions, which are likely to increase considerably
in numbers, oVer an alternative for oVenders, especially those that have no previous convictions since they
will not constitute a criminal conviction and may therefore oVer less of an impediment to those seeking
employment in the job market.

31. Conditional Cautions also oVer the possibility of reducing the burden on the courts’ lists, leading to
improved case handling for the more serious and contested cases. Where the arrest and cautioning can be
completed on the same day, Conditional Cautioning also oVers substantial benefits for the victim,
community and the oVender.

26 March 2007

Annex A

Summary Only Offences

Any summary only oVence, including

Common assault (level 5)

Assaulting a police oYcer (level 5)

Obstructing a police oYcer (level 3)

Section 4 and 4A Public Order Act 1986 (level 5)

Section 5 Public Order Act 1986 (level 3)

Violent behaviour in a police station (level 1)

Drunk and disorderly (level 3)

Simple drunk (level 1)

Indecent exposure (level 3)

Prostitution (level 2, or if after similar conviction, level 3)

Kerb crawling (level 3)

Unlawful taking of a motor vehicle (level 5) section 12 Theft Act 1968

Interference with vehicles (level 4) Criminal Attempts Act 1981

but excluding any oVence under the Road TraYc Act 1988 and the Road TraYc OVenders Act 1988
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Either Way Offences and Attempts to Commit these Offences

The following oVences triable either way specified in the Theft Act 1968:

Theft (section1–7)

Removal of articles from places open to the public (section 11)

Abstracting electricity (section 13)

— Obtaining property by deception (section 15)

— Obtaining a pecuniary advantage by deception (section 16)

False accounting (section17)

Handling stolen goods (section 22)

Going equipped for stealing etc (section 25)

The following oVences triable either way specified in the Theft Act 1978:

— Obtaining services by deception (section1)

— Evasion of liability by deception (section 2)

Making oV without payment (section 3)

— If the oVence was committed before 15 January 2007

The following oVences triable either way specified in the Fraud Act 2006

Making a false representation (sections 1 & 2)

Failing to disclose information (sections 1 & 3)

Fraud by abuse of position (sections 1 & 4)

Possession of articles for use in frauds (section 6)

Making or supply articles for use in frauds (section7)

Obtaining services dishonesty (section 11)

The following oVences triable either way specified in the Criminal Damage Act 1971

Destroying or damaging property (section 1(1))

Threats to destroy or damage property (section 2)

Possessing anything with intent to destroy or damage property (section 3)

The following oVence triable either way specified in the Misuse of Drugs Act 1971

Possession of any class of drug (consistent with personal use) (section5)

The following oVence triable either way specified in the Road TraYc Act 1988 and Schedule 2 of the Road
TraYc OVenders Act 1988

Forgery of documents (including oVences involving use of driving licence and insurance with intent to
deceive) (section 173)

The following oVence triable either way specified in the Vehicle Excise and Registration Act 1994

Forgery and Fraud (including fraudulent use of excise licence) (section 44)

8. Memorandum submitted by The Dialogue Trust

Executive Summary

Our submission outlines the damaging and criminogenic nature of imprisonment. It is our belief that
because prisons are a toxic environment, an eVective imprisonment regime must find ways to mitigate the
unproductive eVects of imprisonment.
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This means that:

— Additional and more humane measures are required within prisons to reduce recidivism (we make
some suggestions).

— Training and other improvements should embrace prison oYcers as well oVenders.

— Current overcrowding is a threat to any policy designed to reduce recidivism, because it invalidates
and negates potential improvements.

We also consider why there is a reluctance to diminish the use of custody, despite the available evidence,
and look at how policy changes can be made in such a way that politicians do not have to fight to be
“toughest on crime” to maintain electoral support.

In this submission we quote current academic writings as well as our own personal experience within
prisons, in dialogues and as an inmate.

1. The Effects of Imprisonment

1.1 There has been considerable research and writing on this issue by respected criminologists and
academicians, including former prison governors eg Andrew Coyle, David Wilson. Alison Liebling and
ShaddMaruna (2005: 3) summarise some of these: “The petty humiliations and daily injustices experienced
in prison (as in our communities) may be suVered in silence, but as they accumulate and fester these hurts
can return as hatred and ‘inexplicable’ violence (see Gilligan 1999). After all, if the consequences of injustice
and rejection is hatred (Storr 1991: 49; Parker 1970: 84–6) or resentment (Barbalet 1998) and the product
of this pain is violence (de Zulueta 1993), we are surely obliged to avoid these unwanted and unintended
eVects.”

1.2 Craig Haney is even more blunt (2005: 78): “The long-term eVects of exposure to powerful and
destructive situations, contexts and structures means that prisons themselves can act as criminogenic
agents—both in their primary eVects on prisoners and secondary eVects on the lives of persons connected
to them. Thus, high rates of imprisonment paradoxically may serve to increase the amount of crime that
occurs within a society.”

1.3 Sykes observed in 1958 (78–9), that as well as causing discomfort, boredom, loneliness and
frustration, imprisonment “carries a more profound hurt as a set of threats or attacks which are directed
against the very foundations of the prisoner’s being”. The prisoner’s response to this is to fight back, covertly
or otherwise, or to be destroyed.

1.4 Of her own prison experience, Wyner (2003: 150) wrote: “One morning I woke with a new thought
that went: ‘I would rather have been publicly flogged than endure this.’ The hurt inside me was tangible,
and it was going on for so long. I feared the psychological damage. ‘Prison: a very British form of slow
torture.’ That was my second thought. And my third was about the prison service’s Statement of Purpose,
which was about ‘looking after people with humanity’. Pure Orwellian double-speak as far as we inmates
were concerned. Humanity? They have to be kidding. The system itself was inhumane.”

1.5 There are many texts outlining the same arguments, that far from reducing crime imprisonment
actually serves to increase it. But members of parliament and policy makers seem to have been aware of this
more some time. For instance, aHomeOYceReport in 1991 (para 1.16) stated: “(Prison) breaks up families.
It is hard for prisoners to retain or subsequently to secure law-abiding jobs. Imprisonment can lessen
people’s sense of responsibility for their actions and reduce their self-respect, both of which are fundamental
to law abiding citizenship. Some, often the young and less experienced, acquire in prisons a wider knowledge
of criminal activity. Imprisonment is costly for the individual, for the prisoner’s family and for the
community.” ReoVending is also very costly for everyone.

1.6 We are aware and agree that it is necessary to imprison those who are a danger to society and who
cannot be managed in any other way. Below, we consider why changes have not been made for those whose
actions and behaviour can be addressed properly, without the need for a prison sentence, which would result
in fewer prisoners and, consequently less damaging, more manageable and more eVective prisons and a
reduction in reoVending.

2. Our Experience and Understanding

2.1 The Dialogue Trust has run dialogue groups for prisoners in HMPs Wandsworth, Whitemoor and
Norwich. Our experience of interacting with prisoners was that a high proportion was immature. As our
evaluation stated (Wyner, 2006: 9): “Sitting with a group of prisoners in the Heathfield dialogue group
sometimes felt like sitting with a group of adolescents, even though the men were aged between 21 and 50.
This could be partly attributed to the regressive eVect of an institution like prison, but more particularly to
the failure to mature caused by the traumas of deficient and damaging parenting and the failure to make up
these deficits or heal the damage in subsequent life. These men basically distrusted others and had diYculty
in entering into relationships that involved a level of intimacy.”
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2.2 This leads towhat is described as personality disorders, as is confirmed by Joel Paris (ed. Livesey 2001:
233): “Over the last two decades, a series of systematic investigations have provided empirical
documentation for clinical observations of associations between adversities and personality disorders. The
main risk factors that have been identified are (1) dysfunctional families (the eVects of parental
psychopathology, family breakdown or pathogenic parental practices, (2) traumatic experiences (eg
childhood sexual abuse or physical abuse), and (3) social stressors.”

2.3 Recent government figures suggest that at least 64% of male prisoners and 50% of female sentenced
prisoners suVer from personality disorders (Social Exclusion Unit 2002). Disorders such as these typically
result in immature, impulsive, inconsiderate ways of being which is reflected in criminal behaviour. In fact,
criminality in this group of prisoners could be seen as a symptom of the disorders, or of developmental
deficits. Imprisonment can exacerbate them.

2.4 In the dialogue group for prisoners on the ordinary wings at HMP Wandsworth, the prisoners
sometimes spoke about how their early lives had been chaotic, unsupported and damaging. They talked
about how they took to the streets at just nine or 10 years old to escape the chaos and conflict at home. Their
attachment was to the street “gang”, where drug-taking, thieving and robbery was the norm.

2.5 They described how they lived on themargins of society and grew into adulthood without the guiding
hand of mature adults who could become good role-models, or good “internal objects”. Their education
was disrupted. They defended against low self-esteem, depression and despair through the mania and
excitement of risk taking: drugs, criminal acts—group members frequently talked about the rush and the
highs from criminality as well as from drugs.

2.6 Ex-prisoners have profound diYculties in finding legitimate employment, which is a basic source of
a person’s self-esteem. One prisoner said in one of the HMPWandsworth dialogue group sessions (Wyner
2006: 13): “I want to talk about . . . not being able to get a job when you’ve got a criminal conviction. I mean,
I know that being black means that I can only go so high anyway, but the conviction, it sits on my shoulder
all the time. It’s not like I’ve never done anything with my life. I used to do white collar work. I can’t get
into that again with my prison record; I know that because it’s what happened when I came out last time.
So, OK, I went for blue collar, for manual work, but even then they won’t have you if you’ve got a
conviction. Now I’m inside again, surprise surprise, ’cos if you can’t get work you have to get money
somehow.”

2.7 This is just the tip of the iceberg. Underneath are the feelings of alienation and despair, of the
hopelessness of ever gaining a place in society. Prison is likely to confirm and entrench this hopelessness.

3. Detoxifying Prisons

3.1 If we place oVenders who have low confidence and limited skills, problems of trust and attachment,
mental disorders and lack of maturity into environments that have been described by experts as damaging
and criminogenic, sentencing them to imprisonment is unlikely to be eVective. This is evidenced by the high
rates of re-oVending. We therefore need to find ways to detoxify prisons.

3.2 Anne Owers, HM Chief Inspector of Prisons states (2006: 180): “Our prisons are 24% overcrowded
and are expected to operate at this level. Overcrowding is corrosive.” Apart from the problems it causes to
the basic living situation, overcrowding of prisons means that rehabilitative work cannot be done eVectively
and that staV as well as prisoners are frustrated and stressed.

3.3 In order for prison staV to be able to look after the people in their care humanely, the eVects of prison
on staV need to be understood and managed. Prison staV are not trained to recognise and manage these
eVects: this, we believe, results in the very high levels of staV sickness, which in turn results in less humane
care of prisoners, who remain in their cells for longer periods than necessary, due to staV shortages.
Sentencing cannot be more eVective until the care of prisoners is humane. This cannot be achieved unless
staV are properly trained and supported and hence are treated humanely themselves.

3.4 There needs to be less reliance on remands in custody (whereby people not convicted of a crime are
damaged by their prison experience) and more reliance overall on community penalties and on provision of
detox and rehabilitation (residential and otherwise) for substance abuse and, as is starting to happen,
increasing the careful prescription of heroin for more addicts whose problem is unresponsive to
rehabilitation.

3.5 Community penalties need to be more proactive and to involve oVenders in using their time fruitfully
throughout the whole day, eg education and training as well as work and the important activity of making
recompense to the communities against which they have oVended.

3.6 This can give oVenders an experience of making progress and gaining skills and hope for the future.
Well respected criminologists Shadd Maruna and Tony Ward (2006) indicate that research shows that
forward-looking “redemption scripts” have more impact on reducing recidivism than backward-looking
ones, though both have some impact; ie internalised “redemptive scripts” are of positive use but more
eVective if the focus is on the future rather than the past, though aswe know through our experience of group
work, sometimes the past has to be worked through before there can be a focus on the present and future.

3.7 This is crucial information and should be used to guide the way we can be eVective in the way we seek
to respond to oVending.
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3.8 Higher as well as basic education needs to be available for prisoners. It has become increasingly
diYcult for long-term prisoners to accessOpenUniversity courses, largely because of the pressure in prisons.
This flies in the face of experience, as achievement in higher education has been shown to be one of the
greatest influences against re-oVending, as is education in general and for obvious reasons: increased self-
esteem, maturity, self-control, thoughtfulness and ability to gain employment.

3.9 There should continue to be a greater focus on providing oVenders with training in useful skills that
would realistically help participants to get work and become useful members of society. For instance, a
bricklaying course provided by Laings at HMP Wandsworth was perpetually oversubscribed.

3.10 Attitudinal change can enable prisoners to take up opportunities available. But, as many researchers
and commentators have pointed out, prisons can seem like a war zone, with staV and prisoners on opposite
sides, perpetually anxious and distrustful of each other.

3.11 Many prisoners have poor relations with people in authority in general, in a high proportion of cases
due to boundaries not being properly kept by rolemodels and carers in early years. The toxicity of the nature
of the boundaries in prisons reinforces the feeling that authority cannot be trusted. In some cases anger is
expressed; in others, despair.

3.12 It is at this interface that The Dialogue Trust operates. Bringing together diVerent parts of a prison,
and people from the outside community, in professionally facilitated groups can give prisoners an experience
of inclusion and real relationship with people in authority. As one prisoner said, at the end of a dialogue
group session that included the Ian Mulholland, Governor of HMP Wandsworth: “I don’t want to hang
you anymore” (Wyner 2006: 7).

3.13 In fact, the evaluation of the HMP Wandsworth Dialogue Groups (Wyner 2006) showed that the
impact was felt most strongly by group members in the area of relationships, and we believe that improving
individuals’ capability for good relations is one of the cornerstones of rehabilitation. As Foulkes, the father
of group analysis, wrote with Anthony (1957–90: 236): “There are many, very diVerent conditions which
concern us . . . people who cannot deal with their fellow men and become delinquent or outcast . . . In all
of them, without exception, the condition involves the patient’s interrelationships . . . these relationships
represent, at least in sum total, the most powerful reagents in the direction of either cure or breakdown.”

3.14 Dialogue groups involving prison staV have been run in previous years, and prison oYcers have
stated at the end that they welcome being able to see a diVerent side to prisoners than the one they see on
the prison wings. Prison oYcers attending a dialogue group at HMP Whitemoor said: “I value being with
you, seeing people as people with personalities,” and: “Being in dialogue it’s possible to let down your guard
a little. Back on the wings you can’t do that because you get hurt.”

3.15 At the HMP Wandsworth dialogue groups, prisoners often referred rather sadly to having to go
back to “prison culture” at the end of a group. In dialogue, they were able to access a diVerent part of
themselves; a non-criminal part. That part of the oVender needs to be nurtured if recidivism is to be avoided.

3.16 The Dialogue Trust is convinced that setting up dialogue groups in prisons involving prisoners and
prison staV develops better relations in establishments, thus helping to reduce the toxicity of prisons. It also
gives prisoners an experience of identifying and managing boundaries; of mature relations and safe
communication that will help reduce criminogenic features, such as impulsiveness and lack of empathy.

3.17 There has been a long-established use of dialogue in prisons through therapeutic communities (TCs),
helping people to think and talk together rather than act out destructively in the face of frustration.Research
at HMP Grendon shows that prison TCs can reduce recidivism (Shine 2000), despite the remarkably often
cited research (Harris et al 1994) which presented the view that psychopathic prisoners deteriorate as a result
of TC intervention. The provision and professionalism of TCs does vary. AsWarren points out (2006: 198),
TCs are not manualised, though recently it has been shown that descriptions and processes can deliver
quality control and an accreditation system (Home OYce 2004). The Dialogue Trust supports further
development of TC approaches in prisons.

3.18 For similar reasons, the Dialogue Trust also supports the development of dialogue groups for
oVenders in the community, as part of an expanded programme for community sentences. These community
dialogue groups can include professional staV plus representatives and ordinarymembers of the community.

3.19 The Dialogue Trust is registered as an approved centre for the National Open College Network,
which allows us to oVer an accredited programme of dialogue groups in prisons. We are listed in the
National OVender Management Service (NOMS) National Provider Network (reg no NPN 00209) and we
are working towards full accreditation by the Prison Service.

4. Public Attitudes

4.1 Jewkes and Johnston (2006: 289) write about a “new punitiveness” whereby the public is expected to
have a more active role in the exercise of justice, and they state that this widening of the democratic process
in matters of penal policy “results in a populist agenda that is virtually indistinguishable from the new
politics of law and order whereby politicians are constantly trying to out tough each other” in order to
gain votes.
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4.2 The tabloid press in particular plays on people’s prejudices and fears by revelling in sensationalist
stories about crime. Fearful of humiliation and resulting loss of public support, politicians appear to
condescend to the tabloids even though this may go against what they know to be right in terms of reducing
reoVending.

4.3 Jewkes and Johnson (2006) point out that the two main themes in the popular press’s handling of
prison are celebrity prisoners and pampered prisoners, which directly inflame the public’s urge for revenge,
even though it is known that a vengeful approach to crime reduction is not eVective and actually increases
crime rather than reducing it (Gilligan 2001).

4.4 It seems to us that politicians are playing to the lowest common denominator, or to people’s basest
feelings, in order to stay in, or gain, power.While this is in a way understandable it is destroying the potential
and, in some cases, the lives of individuals and their families and is having a huge and largely negative impact
on society.

4.5 The Dialogue Trust can help to militate against this by inviting politicians and policy makers to meet
with oVenders and people working or involved with them in carefully facilitated dialogue groups.

4.6 With figures showing that two thirds of prisoners re-oVend within two years of release, prison cannot
be shown to be a good use of taxpayers’ money. This logical argument should be vigorously advanced.

4.7 In order to reverse the serious damage being done by the popular press, The Dialogue Trust
recommends that the government embarks on a process of education and a programme of information with
regard to eVective sentencing and, as a result, eVective crime prevention. This should be supported by the
police, probation and the Prison Service.
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9. Memorandum submitted by David Faulkner

This paper reviews the aims which successive governments have sought to achieve through their reforms of
sentencing over the last 20 years, and the lessons to be drawn from that experience. It continues with some
suggestions for approaches which might be adopted in the context of the immediate pressures on the prison and
probation services, and concludes with some reflections for the longer term.

The Aims of Sentencing Reform

1. The story of sentencing over the last 20 years (and more) has been one of the increasing politicisation
of sentencing practice, and of successive governments’ increasing involvement in the structure and process
of sentencing through legislation and other less direct forms of influence.

2. During the 1980s and up to theCriminal JusticeAct 1991, the thenConservative government’s purpose
was to promote greater consistency and coherence in sentencing, to encourage the use of community
sentences, and to restrain the demand for accommodation in prisons. More recently, governments of both
parties have sought to increase public confidence and to achieve greater eVectiveness in reducing crime, and
especially re-oVending, by promoting greater severity in sentencing and the increased use of imprisonment.
It is diYcult to claim that any of those purposes has so far been successfully achieved, and some of the
reforms have had unintended but often foreseeable consequences. The present pressures on prisons and
probation are an obvious example. But the greater complexity of the sentencing process has also been
confusing for practitioners and the public, as well as for victims and oVenders, and that complexity has itself
damaged public confidence.

3. The statutory purposes of sentencing, as set out in section 142 of the Criminal Justice Act 2003, have
been generally welcomed for their declaratory eVect. But the section does not help the court to decide or
require it to indicate the purpose which the sentence is to achieve in any particular case. Nor does it clarify
how that purpose is to be achieved or who is responsible for achieving it. The Government through
legislation, and the Sentencing Guidelines Council through guidelines, have given the courts a more rigid
structure for sentencing oVenders for particular oVences, often with a requirement or encouragement for
greater severity, but without much attention to the eVect, for example, on sentencing for other oVences
which the courts would regard as equally serious.

4. There has been little discussion of sentencing policy overall, how far sentencing has become more
severe or the crimes coming before the courts have become more serious, or of the basis on which any
increase in severity is justified. There has been even less discussion of the means by which considerations of
cost and capacity can properly be taken into account, as the Criminal Justice Act 2003 requires, and none
at all of the eVectiveness of sentencing in reducing crime or re-oVending.

Lessons from Experience

5. One lesson to be drawn from that experience is that solutions to the present problems of capacity,
confidence and eVectiveness are not to be found by exercising even greater ingenuity in introducing new
refinements in the process of sentencing or of risk assessment, or in devising new forms of sentence or
“alternatives” to custody. Another is the need to make sure that the system “works”, in the sense that what
is supposed to happen does happen, people know where they stand and what they can expect, and that
promises are kept and legitimate expectations are realised. If oVenders are required to go on courses to
address their oVending behaviour, the courses should be available and oVenders should have the
opportunity to go on them. Victims and witnesses should receive the help and consideration that they
deserve. The system cannot begin to be eVective or to command public confidence if those requirements are
not met.

6. A third lesson is that more eVort should bemade to improve relations and relationships on the ground,
and on making provision for local flexibility and initiative, with suitable mechanisms for accountability and
for the “empowerment” of citizens at the local level. Relationships for this purpose include both those
between courts and the National OVenderManagement Service and the Prison and Probation Services, and
also the human relationships between supervisors and those under their supervision. Those seem often to
be neglected in the new arrangements for oVender management, but they can have more influence on future
oVending than procedures or interventions carried out for their own sake so that it will be possible to “tick
the box”.42

7. Action to respond to all those lessons should help to improve both “eVectiveness” in reducing re-
oVending and also public confidence.

What is Needed Now

8. The immediate need is therefore not for new initiatives at national level, but for careful, painstaking
work at local level to achieve a more informed mutual understanding of what courts should expect and of

42 See, among other examples,McNeill, F, Batchelor, S, Burnett, R andKnox, J (2005) 21st Century Social Work: ReducingRe-
oVending: Key Practice Skills, Edinburgh, Scottish Executive; Burnett, R andMaruna, S (2006) “The Kindness of Prisoners:
Strength-based Re-settlement in Theory and in Action”, Criminology and Criminal Justice, 6(1), 83–106.
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what prisons and probation should provide. The second phase of “Re-thinking Crime and Punishment”,
and its practical project “MakingGood” in the Thames Valley, together with the Community Justice Centre
in Liverpool and the similar schemes which are now being developed in other parts of the country, provide
examples of what can be done. One theme to be developed could be to use unpaid work in creative ways
which would not only benefit local communities in practical ways but also generate a stronger spirit of
service and responsibility among oVenders and in the communities concerned. Schemes of that kind could
draw on and develop the experience of restorative approaches (not just restorative conferences) which has
already been accumulated, and they should be judged by their eVect on relationships, behaviour and
confidence as well as on re-oVending.

9. Courts and the Probation Service, together with the police, should try to ensure that conditions
attached to community sentences and licences are realistic and relevant to the person’s situation and
circumstances, and that they are designed to help towards their re-settlement. The need to protect the public
should not result in conditions whose only purpose is to appear “tough” on the oVender, and which increase
the likelihood of failure for no positive purpose. Breaches of conditions should be dealt with firmly, although
with more flexibility for those which involve no more than a missed appointment, and it is just as important
for the supervisor or oVender manager to try and make sure that breaches do not occur in the first place.
Reporting requirements should involve some genuine and purposeful human contact: they should not be a
tiresome demand whose only purpose is to be part of the oVender’s punishment.

10. More use could be made of conditional cautions and referral orders, but again for a positive purpose
which oVenders, their families and communities can understand and respect. They should be more than a
means of imposingmore controls ormakingmore demands on oVenders who can be satisfactorily dealt with
by fines or discharges. For more serious oVenders, courts should consider whether it is feasible for prisons
to make assessments of future risk when a prisoner has been in custody for a relatively short time, especially
with the present pressure on resources. They might do better to avoid imposing indeterminate sentences for
public protection where the tariV for the oVence is less than, say, four years.

The Longer Term

11. Local relationships between courts and NOMS will be crucial. Arrangements for commissioning
services or “interventions”, and for the management and supervision of oVenders, should not be designed
only for convenience in administration or imposed from “the top down” in an arbitrary or insensitive
manner. They should be used to support and not to frustrate courts in imposing the most suitable sentences
in individual cases. Courts and NOMS should in particular try to ensure that commissioning makes
provision for oVenders who may be at a disadvantage—women, members of ethnic minorities, those who
are mentally disordered, those with problems of drugs or alcohol, persistent petty oVenders for whom
individually designed programmes or interventions may be needed. The arrangements should be flexible
enough to accommodate variations in local conditions and respond to local opportunities. Courts should
be encouraged to say what purpose those sentences are intended to achieve, and outcomes should be
monitored and reported back to the sentencing court.

12. Sentencing and other responses to crime should come to be seen and presented more as local and less
as national issues, and government and the political parties should try to shape the debate—and especially
its reporting by the media—accordingly. Some events will demand a political response, but it need not
always be a new initiative, still less new legislation, and it is in the end counter productive to exploit bad
news about crime for political advantage.

13. Risk assessment and risk management have become a major industry in criminal justice and in other
areas of public and private business. In criminal justice, there are two sources of particular diYculty. One
is the lack of certainty in the “science” itself, and the pressure on practitioners to apply an automatic
technology when what is needed is a considered judgement based on the balance of probabilities. The other
is the accelerating movement towards punishing people not so much for what they have done but for what
it is thought they might do in the future. For the courts, the Parole Board or individual practitioners to be
required to make that judgement that raises serious questions about the nature, purpose and legitimacy of
punishment in a modern civilised society. There is now an extensive academic literature on the subject,43 but
it has so far had little or no impact on public debate. A more wide ranging debate should now take place
about the proper limits of punishment by the state, and about the scope for potentially troublesome or
dangerous people to be eVectively but legitimately restrained by means which are not necessarily punitive
in their nature or intention.

8 March 2007

43 See for example Hope, T and Sparks, R (eds) (2000) Crime, Risk and Insecurity: Law andOrder in Everyday Life and Political
Discourse, London, Routledge; Stenson, K and Sullivan, R (eds) (2001) Crime, Risk and Justice: The Politics of Crime
Control in Liberal Democracies, Cullompton, Willan Publishing; Towl, G (ed) (2006) Psychological Research in Prisons,
Oxford, Blackwell; Zedner, L (2006) “Neither Safe Nor Sound? The Perils and Possibilities of Risk” Canadian Journal of
Criminal Justice, 48(3) 101–112; Goold, B and Lazarus, L (Eds) (2007) Security and Human Rights, Oxford, Hart Publishing
(in press).
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10. Memorandum submitted by the Fawcett Society

1. Summary

The Fawcett Society welcomes this opportunity to give evidence to the Home AVairs Committee. In this
evidence, we focus on the sentencing of women oVenders, Fawcett’s area of expertise. This evidence is based
on the argument that for most women who are currently imprisoned, prison does not work. Fawcett
believes, in particular, that:

— There is an overuse of remand for women defendants.

— Too many women are being imprisoned on short sentences for non-violent oVences.

— There are too many foreign national women in prison, particularly those serving long sentences
for drug-smuggling oVences.

These, and the other issues addressed below, must be tackled to ensure that sentencing of women relies
less on the use of custody and more on the use of eVective community sentences.

2. The Fawcett Society

The Fawcett Society is the UK’s leading gender equality organisation. Since 2001, we have been
contracted by theHomeOYce to run theGender and Justice PolicyNetwork (GJPN), a group of 80 experts,
academics, practitioners and NGOs, who provide gender expertise on criminal justice policymaking. We
also run the Commission on Women and the Criminal Justice System, a unique inquiry bringing together
experts from all parts of the system to examine the way women are treated as victims, oVenders and
defendants and as practitioners.

3. Facts About Women Offenders

— Women commit less serious oVences than men; they are far less likely to commit violent or sexual
oVences and more likely to commit “acquisitive” oVences such as theft or fraud.

— The number of women starting community sentences has increased by 43% between 1995 and
2005. For women, theft and handling constituted the largest oVence group, accounting for 29% of
all commencements in 2005.44

— Between 1995 and 2005, the female prison population increased by 126%. Most of this increase
can be explained by a significant increase in the severity of sentences. However, the female prison
population decreased by 1% between June 2004 and June 2005.45

— The courts are increasingly using custody for women oVenders even though the nature and
seriousness of their oVending has not been getting worse on the whole. Awoman convicted of theft
or handling stolen goods in the Crown Court is now twice as likely to go to prison as she was in
1991. In the Magistrates’ Court, the rate of increase in the use of custody for women is even
higher.46

— Of the sentenced female prison population, the majority are held for non-violent oVences. In
January 2007, 31%, the largest group, were imprisoned for drug oVences. 12% were imprisoned
for theft and handling and a further 7% for fraud and forgery.47 More than a third of women in
prison have no previous conviction—double the figure for men.48

— 65% of women released from prison in 2002 re-oVended within two years.49

— Over half of women in prison have experienced domestic violence, compared to a quarter of
women in the general population, and one in three has experienced sexual abuse.50

— 40% of women in prison have received help for a mental or emotional problem in the year prior
to custody, 20% have been in care compared to 2% of the general population, and two-thirds are
drug dependent or report harmful levels of drinking in the year prior to custody.51

— There were three self-inflicted deaths in women’s prisons in 2006, following 13 in 2004 and four in
2005. There have already been two self-inflicted deaths in women’s prisons in 2007.52

44 Home OYce (2006) OVender Management Caseload Statistics 2005 London: Home OYce.
45 Ibid.
46 Fawcett Society (2006) Justice and Equality: Second Annual Review of the Commission on Women and the Criminal Justice
System London: Fawcett Society.

47 Home OYce (2007) Population in Custody—January 2007 London: Home OYce.
48 Prison Reform Trust (2006) Bromley Briefings Prison Factfile, November 2006 London: Prison Reform Trust.
49 Ibid.
50 Fawcett Society (2006) Justice and Equality: Second Annual Review of the Commission on Women and the Criminal Justice
System London: Fawcett Society.

51 Ibid.
52 Caroline Powell died on 5 January 2007 while on remand at HMP Eastwood Park and Lucy Wood died on 15 January 2007
at HMP Peterborough.
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4. Use of Remand

The female remand population has increased by 102% between 1995 and 2005, while receptions of women
on remand have increased by 106% in the same period.52 More than a fifth of the female prison population
is on remand.Manywomen are on remand for psychiatric assessment. 18%ofwomen held on remand before
trial in 2004 were acquitted and less than half of female remanded prisoners go on to receive a prison
sentence.54 This raises serious concerns about the availability and quality of bail information at court and
in prison. The period of time that women spend on remand can be damaging to family relationships (half
of all women on remand receive no visits from their family), employment and housing, as well as to
defendants’ mental health. Fawcett recommends that:

— Women-only bail hostels should be developed in every area.

— The courts must be encouraged to use remand for women oVenders only as a last resort.

5. Use of Short Sentences

63% of women sentenced to custody in 2005 were given a sentence of six months or less (compared to 55%
of men).55 These short sentences are widely considered to be more destructive than constructive as it is too
little time for any real rehabilitative work or treatment but long enough for a woman to lose her home and
children. Nearly 40% of women prisoners lose their home while in prison. Women are less likely than men
to have a partner maintaining a shared home while they are in prison.56

Prison impacts disproportionately on women as they are held further from home than men due to the
geographical dispersal of women’s prisons, and women are far more likely to have caring responsibilities
for children and family and are more likely to suVer mental and emotional problems in custody. There are
better alternatives to custody available in the community, although there is also a need for the expansion
of women-specific provision in the community (see [10] below).

There is also public support for community sentences for women. Polling carried out on behalf of
Fawcett’s Commission on Women and the Criminal Justice System by MORI in 200457 showed that a
majority of the public favour more use of community sentences to deal with the growth in the number of
women in prison. A recent poll by ICM for SmartJustice confirmed this, showing that 86% of the public
support community alternatives to prison for non-violent oVenders and two thirds believe that prison is
unlikely to reduce reoVending.58

Consequently, Fawcett recommends:

— Community sentences should be used for non-violent women oVenders, to reduce the use of prison.
In order to achieve this in practice:

(a) Pre-sentence reports for non-violent women oVenders should be required to always include
community sentence options.

(b) The Government should consult on the benefits of removing prison as an option for low-level
non-violent oVences, many of which are committed disproportionately by women, such as
impulsive shoplifting.

6. Foreign National Prisoners

19% of female prisoners were foreign nationals in 2005.59 Many of these are single mothers from a
background of extreme hardship who have been convicted of drug smuggling and are first time oVenders
who are given sentences of up to 14 years because of rigid sentencing laws. These women are rarely high up
in the criminal gangs involved in the oVence and abusive and exploitative relationships often play a part in
their oVence.

It is questionable whether the long sentences given to these women act as an eVective deterrent, and
whether the length of sentence is appropriate for women who are very far down the “food chain” of
smuggling operations. Fawcett recommends that:

— A full review of sentences for women from disadvantaged backgrounds convicted of drug
smuggling should be carried out.

53 Home OYce (2006) OVender Management Caseload Statistics 2005 London: Home OYce.
54 Prison Reform Trust (2006) Bromley Briefings Prison Factfile, November 2006 London: Prison Reform Trust.
55 Home OYce (2006) OVender Management Caseload Statistics 2005 London: Home OYce.
56 Niven, S and Stewart, D (2005) Resettlement outcomes on release from prison London: Home OYce.
57 For more details see http://fawcettsociety.org.uk/documents/Press%20 release%20-%20polling%20on%20women%20and
%20prison%20Mar%2004.pdf

58 For more details see http://www.smartjustice.org/womenssurvey.shtml
59 Home OYce (2006) OVender Management Caseload Statistics 2005 London: Home OYce.
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7. Differential Sentencing for Women

Accumulated research on whether women are sentenced diVerently from men suggests that “sentencers
treat women diVerently from men due to chivalry, paternalism, familial protection, or enforcement of
gender appropriate behaviour. But what is also clear is that sentencers operate a bifurcated system of
sentencing which distinguishes between those women who conform to gender stereotypes, and those who
do not”.60 Sentencers must be made aware of the diVerent impact sentencing decisions have on women and
men before the courts, for example caring responsibilities for children or elders; the impact of imprisonment
on their mental and emotional well-being; and the disproportionate impact that incarceration has on
oVenders who have caring responsibilities if they are imprisoned a long distance from home because of the
geographical spread of women’s prisons.

Therefore, Fawcett recommends that:

— The training of judges and magistrates should be thoroughly reviewed to ensure that sentencers
understand the specific needs of women oVenders and the causes of women’s oVending.

8. Women With Mental Health Problems

We are very concerned that prison is being used to readily for women withmental health problems.Many
women in prison have chronic psychiatric needs—around three-quarters suVer from two or more mental
disorders.61

As a result Fawcett recommends that:

— Where the defendant or oVender appears to the court to have mental health problems, but does
not justify admission to hospital, they should not be remanded or sentenced to prison without a
medical report on the impact of incarceration on their health. Defendants or oVenders should not
be sent to prison in order to obtain a psychiatric report.

— The health sector, particularly psychiatric services, should be linked more closely into the courts
to ensure that there is swift access to mental health services for the many court users who need
them. Health authorities should be required to fund psychiatric assessment schemes at police
stations and courts to divert mentally disordered oVenders from prison into health and social care.
This happens in some areas but not in others and it now needs to be implemented consistently, and
money must be ring-fenced to allow this to happen.

9. Impact of Prison on Children and Dependants

Approximately two-thirds of women in prison have dependent children and a third have a child under
five. It is estimated that over 17,700 children a year are separated from their mothers by imprisonment. Just
5% of women prisoners’ children remain in their own home once their mother has been sentenced.62

Fawcett therefore recommends that:

— Where the defendant or oVender has caring responsibilities, courts should be obliged to have a
written probation report on the impact of incarceration on their dependants. They should not be
remanded or sentenced to prison without this. We believe that this very practical measure would
bring home to sentencers the impact of their decisions on the lives of vulnerable individuals and
their families.

10. Community Provision

Community sentences are more eVective at reducing women’s oVending and at keeping women safe than
sending them to prison. However, community provision for women is generally inadequate—many
probation areas fail to provide community sentences suYciently tailored to the needs of women oVenders.

The evidence gathered by Fawcett’s Commission on Women and Criminal Justice System points
overwhelmingly to the need for women-specific community based services such as the Asha Centre in
Worcester and the 218 Centre inGlasgow, which are close to families and networked into local services. The
TogetherWomen programme, funded by theHomeOYce, represents a real step forward, but these are small
demonstration programmes limited to two areas.

Fawcett therefore recommends that:

— Specialist community provision should be available to female defendants and oVenders in all parts
of the country. This provision must address women oVenders’ complex needs, including, for
example, poverty and debt, abuse and domestic violence, addictions, and housing.

60 Gelsthorpe, L (forthcoming) Sentencing and gender.
61 Fawcett Society (2006) Justice and Equality: Second Annual Review of the Commission on Women and the Criminal Justice
System London: Fawcett Society.

62 Prison Reform Trust (2006) Bromley Briefings Prison Factfile, November 2006 London: Prison Reform Trust.
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— Sentencers must have suYcient information on community drug andmental health services so that
they do not see custody as the main place for detoxification or, inappropriately, as a “place of
safety”.

— Government ministers must take the lead in “talking-down” the use of prison and building
confidence in community sentencing. Sentencers must receive a consistent message from
Government that they support the use of community sentences.

11. Conditional Cautioning

Conditional cautioning is a new initiative whereby a suspect who admits the oVence is given a caution
with conditions attached instead of being charged. The purpose is to attach conditions which address the
behaviour behind the oVence or to make reparation for it. If linked into the right kind of community
services, this couldwork eVectively forwomenwho tend to commit low-level oVences andwhowould benefit
significantly from accessing support at an early stage. However, as discussed above, there is a need for more
women-specific services in the community. In addition, there remains a dearth of evidence on women
suspects in general and Fawcett therefore recommends that:

— More use should be made of conditional cautioning, linked to well-resourced community support.

— The Home OYce should carry out research on the needs of women suspects.

12. Custody Plus and Intermittent Custody

Fawcett welcomes the decision not to implement Custody Plus, as we were concerned that this could lead
to an increase to the already high numbers of women in prison as courts would be attracted to the idea of
a “short, sharp, shock” in jail for the type of less serious oVences that women tend to commit. However, we
are concerned that women who do go to prison for a short sentence are currently receiving little or no
support in the community, as in the NOMS National OVender Management Model resources follow risk
and women tend to present lower risks as oVenders. Under the new gender equality duty (see [13] below),
it will be essential that women’s specific needs are being met.

Intermittent Custody, another short sentence under the Criminal Justice Act 2003, could have doubly
punished women if they had to travel further to prison than men because of the geographical spread of
women’s prisons. Due to the small number of women’s prisons, women prisoners are twice as likely as men
to be held more than 50 miles from home. Consequently, following pilot schemes, we welcome the decision
not to implement this sentence.

13. Gender Equality Duty

The Equality Act 2006 introduced a new duty on public bodies to have due regard to the need to eliminate
unlawful sex discrimination and to promote equality of opportunity between women and men. This gender
equality duty will represent a significant shift from the current individual, complaints-driven approach of
tackling discrimination once it has happened, to amore positive, proactive approach where the burden rests
with the public body to address inequality in the first place. The gender equality duty will apply to the
Sentencing Guidelines Council, the Sentencing Advisory Panel and the Courts Service.

The gender equality duty, which comes into force in April 2007, will require public bodies to obtain
information where it is lacking. In light of the disproportionate rise in the female prison population, we
recommend that:

— The Sentencing Advisory Panel should hold a thematic review of women and sentencing.

— The Sentencing Guidelines Council should also take account of gender diVerences when drafting
and reviewing sentencing guidelines.

— Monitoring systems should be put in place to assess the diVerent impacts of sentences on women
and men.

— The gender equality duty reinforces the need for community provision which meets the specific
needs of women oVenders

14. Further Information

For further information, see Justice and Equality: Second Annual Review of the Commission onWomen
and the Criminal Justice System (http://www.fawcettsociety.org.uk/documents/Equality%20and%20
Justice.pdf) and Understanding your duty—Report on the gender equality duty and the criminal justice
system (http://www.fawcettsociety.org.uk/documents/UnderstandingYourDuty.pdf).

Jon Collins
Senior Policy OYcer

9 March 2007
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11. Memorandum submitted by Dr Loraine Gelsthorpe

The points below are broadly directed at the question as to “what steps should be taken to get people from
vulnerable groups (women, young people, the mentally disordered, alcohol and drug addicts, and minor
oVenders) out of prison?”

My submission addresses particular issues in relation to the sentencing of vulnerable women and how the
inappropriate use of imprisonment might be avoided. My main argument is that “needs” and “deeds”
should be separated out in sentencing. By introducing multiple aims, the Criminal Justice Act 2003 rather
invites confusion. The logical consequence is that the principle of “desert” should be re-emphasised—to
determine the appropriate level of sentencing, whilst any attempt to deal withwomen’s “needs” in sentencing
should be addressed in the shape and form of the sentence (ie at the delivery stage).

Beyond this, whilst provision for women within existing criminal justice system services for women is
limited, it is possible to determine a whole range of organisations in the voluntary sector which have
appropriate experience to address women’s broad criminogenic needs. But they need appropriate funding.

Women and Sentencing

1. Since 2000 there has been heightened awareness of the upward trend in the imprisonment of women.
Although women in prison presently constitute only 6% of the total prison population, between 1994 and
2004 the numbers of women in prison in England and Wales increased by over 150%. This is a startling
increase and a wide range of diVerent explanations have been oVered for it: changes in the nature and
seriousness of women’s crime, moves towards dealing with male and female oVenders more “equally”,
changes in sentencing patterns, changes in the “type” of women being sentenced to imprisonment, increases
in the length of women’s sentences, more foreign national women being imprisoned for drugs oVences, and
even the idea that prison reforms have attracted prison sentences (with prison provision sometimes being
perceived to be better than social services) have all been proVered. In the main, none of these explanations
is adequate entirely on its own (Gelsthorpe andMorris, 2002; Deakin and Spencer, 2003; Hedderman, 2004;
Carlen, 2002) yet all contribute to the depressing fact that imprisonment appears to be increasingly used as
a first resort rather than a last resort—in principle, if not in practice. One explanation that still carries favour
within popular and public policy circles is that female emancipation has led to increases in women and girls’
crime. But even recognition of sophisticated ideas about women’s changing participation in social life comes
nowhere near explaining the dramatic shift in the prison figures.

2. To add to this dismal scenario, between 20 and 25% of women in prison are likely to be on remand at
any one point; most women serve sentences of under a year. A high proportion of women prisoners receive
help for mental health/emotional problems in the year prior to custody, and a significant proportion of
women in prison self-harm. In 2004, there were thirteen deaths from self-inflicted injuries inwomen’s prisons
and four in 2005; two-thirds of women in prison have drug problems and a further two-thirds have
dependent children (the living arrangements of at least 8,000 women a year are aVected owing to their
mothers” imprisonment).Moreover, theHouse ofCommonsHomeAVairs Select Committee’s FirstReport
on the Rehabilitation of OVenders published in 2005 merely added to well-rehearsed concerns about the
continuing failure to adapt rehabilitative programmes to the needs of women.

3. In sum, although there have been some increases in women’s crime, they do not amount to a radical
change in patterns of oVending which might account for the radical change in sentencing; women continue
to commit property related crimes in the main, they commit crimes less often than men and they commit
less serious crimes than men on the whole. But more of them are being sentenced to imprisonment.

4. There have long been problems in the sentencing of women, not least because of the tendency to
configure sentences on the basis of perceptions of women’s “needs” rather than their “deeds” (Hedderman
and Gelsthorpe, 1997). Successive generations of scholars and practitioners alike have highlighted the ways
in which common constructions of gender appropriate behaviour have shaped sentencing. But, if anything,
the Criminal Justice Act 2003 may have exacerbated the problem of “needs” being prioritised over “deeds”
in sentencing, thus leading to an increased use in imprisonment.

The Criminal Justice Act 2003: potential and pitfalls

5. The major review of sentencing which heralded the Criminal Justice Act 2003 (the Halliday Report)
oVered much potential to sort out sentencing. Beyond expressing disappointment that the review was not
more far-reaching, Elaine Player (2006) has rightly pointed to the ways in which the new legislation both
reflects the Government’s commitment to the formal equality of consistent sentencing (desert) whilst at the
same time establishing new penal aims: punishment, the reduction of crime by deterrence, reform and
rehabilitation, the protection of the public, and themaking of reparation by oVenders. Thus the way is made
clear for needs and risks and individualised sentencing to come to the fore. But this is problematic for women
especially. The issue is that definitions of need in contemporary criminal justice practice are narrowly defined
and fused with risk, and that the needs of oVenders have been either re-framed as “criminogenic” needs, or
rather dynamic risk factors. Indeed, the introduction of new penal aims may well introduce confusions in
the sentencing of women. The new aims perhaps give licence to confusing “needs” and “deeds”. Making
desert but one of a number of aims rather than a key aim perhaps gives a green light to uptariYng women on
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the sentencing ladder so that their needs can be addressed via diVerent sentencing options. SGCGuidance of
course highlights desert principles, but not in a way that makes it clear that other penal aims should follow
attention to desert.

6. In terms of the actual sentencing provisions in the Act, there have been worries regarding the possibility
that intermittent custody (part week in prison, part week out of prison) will have the unintended
consequence of more women being sentenced to custody than hitherto (if mothers are at home for at least
part of the week then it might be thought that their imprisonment will not be wholly disruptive of children’s
lives). Thus there is another green light here for uptariYng. It is something of a relief that this sentencing
option has not proved popular with sentencers.

7. Although it has now been shelved there have been particular concerns about the proposed sentence of
Custody Plus. This is a term used by the CJA 2003 to describe the licence component of a term of
imprisonment of less than 12 months. So all sentences of less than 12 months will consist of: (a) a short
“custodial period”; and then (b) a longer “licence period” during which, by way of an innovation—the
oVender must comply with one or more requirements set by the court as part of the sentence (chosen from
a statutory “menu”—but a shorter menu than that in relation to the generic community sentence—mental
health treatment, drug rehabilitation, and alcohol treatment, for example, are all missing from the custody
plus menu (presumably it is thought that such problems will be resolved during the custodial part of the
sentence. . .). As noted, many women in prison do have mental health and substance abuse problems, but
these are commonly enduring problems and not ones which are going to be resolved during a short custodial
sentence. So their absence from the “Plus” menu is both perplexing and worrying.

8. This new sentence also raises the spectre of sentencers of the past remanding women in custody to give
them a “dose of what they don’t want” and “to scare them oV” and then giving them a community penalty
to deal with “what they need”. If the idea of “Custody Plus” is revisited with a view to implementing it, there
is surely a danger that Custody Plus will lower the custody threshold as courts are attracted to the “short,
sharp shock” element of the custody period—assured that it will be followed up by supervision and support
in the community.

9. In early May 2006, Lord Bassam, Junior Government Minister, announced a delay in the
implementation of Custody Plus on grounds that the Probation Service would not be able to cope at present
(probation staV have claimed that they need at least a 15% increase in staYng). Given that probation
practice is increasingly risk-driven (resources necessarily following those who present the highest risk of
reoVending, and this is certainly confirmed in the NOMS National OVender Management Model), there
have been huge concerns that women, who tend to present lower risks as oVenders, will not receive adequate
attention and support from the Probation Service in relation to Custody Plus. This is not from a lack of
good intention or willingness, but it reflects past practice and the lack of resources. We also know that there
is a lack of women-specific community provision and work placements and as a result women have
sometimes had to travel far to complete punishments in the community. Put this together with women’s
childcare responsibilities and we can see that it may be particularly diYcult for women to complete the
“Plus” requirements of their sentences unless there is adequate Probation Service provision. The ultimate
consequence of patchy or thin provision for women may mean breaches and more imprisonment for them.
Again, it is something of a relief that this sentencing option has been shelved for the moment.

Women and sentencing

10. The logical conclusion of all of this is to suggest that the desert principles inherent in the CJAct of
2003 need to be re-emphasised. Adirect focus on desert, without this being overshadowed or shaped by other
considerations, should be used to determine the level of penalty appropriate. It is only after the level of
penalty has been decided upon that other sentencing considerations such as rehabilitation should come
into play.

11. In sum, there are good reasons to return to the principles in CJAct of 1991—with the modifications
of legislation in 1993. Indeed, it is not entirely clear why this legislation was changed (it had only just been
implemented).

Alternatives to custody

12. InMarch 2005, Charles Clarke, then Home Secretary, announced the award of £9.15 million for pilot
community initiatives specifically for women oVenders over a four year period. However, compared with
the cost of imprisoning women (estimated at around £35,000 for every prisoner), this is a small sum of
money, and there are only two such initiatives anyway.

13. Recent research which I have carried out for the Fawcett Society suggests that there are a number of
existing community-based initiatives for women in general which might be utilised for women oVenders to
help keep them out of custody.

14. The voluntary sector provision identified is broadly creative and flexible, and responsive to women’s
needs. Such provision also commends itself on the basis of open and continuous access to women so that
they can draw on support and resources as and when needed, not according to someone else’s timescale, or
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fixed to involvement in the criminal justice system as part of a sentence or post-prison programme.However,
there are a number of issues which militate against the reliability of voluntary sector provision for women,
including the perpetual search for funding, a need to change programmes and provision to attract new
funding, lack of continuity in staYngwith short term contracts (typically just twelvemonths)—which aVects
relational dimensions of the work with women—and low pay for many staV, in turn contributing to a high
turnover and discontinuities in provision. In contrast, statutory provisionmay be relatively well-funded, but
fixed, time-limited and with access only to women under certain conditions.

A mixed economy of provision?

15. Ideally, community provision for women which is designed to meet their needs and be flexible enough
to address changing needs, might be funded by statutory bodies but delivered by voluntary agencies. Thus
far, the concept of contestability—introduced in the Carter Report relating to the restructuring of key
criminal justice system agencies which essentially splits the functions of the existing Probation Service into
purchaser and provider—has been viewed rather negatively by interested observers and critics, partly
because it may serve to undermine the expertise that the probation service have built up in its hundred year
existence. There is also a spectre of the heavy hand of statutory governance constraining voluntary sector
provision. For example, whilst the nationally recognised accreditation programme has meant some benefits
and standardisation, the criteria upon which accreditation is based has come under criticism for not
addressing women’s distinctive needs in an appropriate manner.

16. Leaving the politics of contestability aside (see the NOMS and NAPO and Probation Boards
Association websites), there has already been searching examination of the potential to use the voluntary
sector (third sector) in delivering probation functions and services. The Social Market Foundation (2006),
for instance, has been involved in identifying the potential and the barriers to increased voluntary and
community sector involvement at both a general level, and at the prospect of probation functions returning
to their roots in the voluntary sector more specifically.

17. The Social Market Foundation’s work serves to remind us that the third sector has a long history in
providing user-focused support and services to disadvantaged client groups and has the ability to engage
with those often considered to be hard to reach and engage. Voluntary and community services also tend
to be relatively flexible in their approach, and able to provide personalised and tailored services as they are
developed from the bottom up to respond to their service users. However, the Foundation’s analysis and
reflection suggests that where there is too much involvement with statutory agencies there may be a risk of
these voluntary agencies losing their distinctive identify and skill base; this may also undermine voluntary
agencies’ ability to challenge those who commission services—despite their skill base—because they are
anxious not to lose out on contracts and funding. A further challenge to increasing the voluntary and
community sectors’ contribution to the provision of services is the fact that commissioners may not fully
understand how the third sector operates. Equally, third sector providers may not understand or be
equipped to deal with monitoring and evaluation. Prescriptive contracts may undermine the value that third
sector providers can bring through their involvement; a focus on processes and systems rather than
outcomes may limit innovation and flexibility in delivery. How commissioning structures operate will
obviously be important in all of this.

18. These critical matters aside, there is evident capacity within the voluntary sector already working with
women to suggest that NOMSmay be able to utilise and build on the available expertise to ensure provision
which is appropriate to women’s needs. The Government should oVer longer term funding to these
voluntary agencies which have the expertise and experience to work with vulnerable women at risk of
oVending, or in danger of being imprisoned because of tier oVending behaviour and perceptions of their
needs. But the government should seek to do this without being unnecessarily over-prescriptive in a way that
will militate against these organisations doing eVective work with women to keep them out of custody.
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12. Memorandum submitted by HM Chief Inspector of Prisons

1. I cannot comment on sentencing matters, as these are outside my remit. I can, however, comment on
the impact of sentencing on the prison population, as evidenced during my inspections of prisons. I attach
a copy of my most recent Annual Report, laid before Parliament on 30 January 2007.

2. It is somewhat dispiriting to read the report of the 1998 inquiry to which this is a follow-up. That
inquiry records a prison population which had risen by 50% over the previous five years, and had reached
65,000.63 It also records the comments of my predecessor, Sir David (now Lord) Ramsbotham, to the eVect
that there were many people in custody, particularly women and young oVenders,64 and that prisons were
unable to provide suYcient activities for the growing numbers.65 Concerns were alsq expressed about ethnic
minority prisoners and those with mental disorders.66 These problems have, if anything, increased during
the last nine years.

3. In the three years that followed the publication of the report, the prison population remained roughly
stable. But since 2001, it has risen by nearly 20%, and now stands at around 80,000. It is accepted that many
of those who enter prison are mentally disordered, have limited literacy and numeracy skills, and have used
illegal drugs, or have hazardous levels of drinking.

4. The women’s prison population has also risen by 16%, though it has remained relatively static over the
last two years. Additionally, there is a significant number ofwomen in prisonwhose extreme vulnerability on
entry to prison is exacerbated by the additional vulnerability generated by imprisonment—which separates
women from their children and carries the real risk of them losing home, possessions and therefore children.
The incidence of self-harm among women in prison is one indicator of that vulnerability. Women account
for around 5% of the prison population, but for over 50% of self-harm incidents, some serious and repeated.
I welcome the fact that Baroness Corston is leading a review into vulnerable women oVenders.

5. The number of children (under 18) in prisons has risen, in spite of the Youth Justice Board’s intention
that it should decrease. This, too, includes a number of less serious oVenders and vulnerable young
prisoners. I understand that the Children’s Commissioner is considering whether to undertake some work
in this important area.

6. One matter that concerns me greatly is the number of prisoners who suVer from mental disorder or a
learning disabiity. It is not possible with any accuracy to quantify the number or proportion of such people.
But it is clear, in every prison that we inspect, that there are people who should more properly be treated in
some form of they peutic environment, either secure or community-based. Estimates of mental disorder
among prisoners suggest that it is as high as 75%. Some of those people will necessarily be in a secure
environment. But others, including those with severe learning diYculties, are casualties of the decision to
close the largemental hospitals without providing suYcient alternative care outside prison.My Inspectorate
is completing a thematic review into menta disorder within prisons, which is due to be published in
September. I also understand that the PrisonReform. Trust, together withMENCAP, is looking at the issue
of learning disability.

7. Though the quality and quantity of education and training in prisons has increased since 1998, it has
struggled to keep pace with the expanding prison population. My annual report records both the
improvements over the last five years and what still remains to be done (pp 35–37). The report itself covers
inspections carried out before April 2006. My introduction (pp 6–7) expresses serious concerns about the
eVect of the population pressure in the second half of 2006: such as the fact that the proportion of positive
assessments of training prisons dropped from two-thirds to half. Increasingly, we find that additional spaces
are not accompanied by suYcient additional resources. This will be exacerbated if capital funding for the
promised 8,000 additional prison places is not accompanied by significant additional revenue.

8. The concerns that were expressed before the Committee in 1998 therefore still obtain. Prison remains
an expensive Option: assessed at around £28,500 in direct costs per prisoner place, compared with £24,000
in 1998 (though the inclusion of capital costs is said to raise this to over £40,000). In order to be an eVective
option, it needs to be used only when necessary, and surrounded by a considerable investment in comumity
provision, both to provide alternative interventions for those who can better be dealt with elsewhere, and
support for those who leave prison.

9. The Committee has asked specifically for evidence about the operation of the Criminal Justice Act
2003. I can only speak to the consequences for prisons. Ever sincemy annual report in early 200, I have been
flagging up concern about the number, and the managemenit, of those serving indeterminate sentences for
public protection (IPP). There are currently 2,230 such prisoners. It is clear that they are not the very serious
and dangerous oVenders envisaged when the sentence was first mooted: one in five have tariVs of 18 months
or less. Moreover, it is reprehensible that there was no advance planning for this group of prisoners, in spite
of the-fact that their numbers have grown slightly less than was projected.

63 Para 1.
64 Para 18.
65 Para 12.
66 Para 184.
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10. This has been exacerbated by the fact that the population management arrangements for
indeterminate-sentenced prisoners in general (including life-sentenced prisoners) are considerably less
robust than they were. As a consequence, these prisoners remain for many months in local prisons, where
they are unable to do anything that would reduce their risk and increase their likelihood of parole once tariV
has expired. Their presence, and frustration, in local prisons also increases risk. As I said in my last Annual
Report (p. 58) “The inability to progress these prisoners properly through the system is both a casualty of,
and a contributor to, our overcrowded prisons.”

11. A further contributor to the rising prison population is the number of recalled prisoners, which has
risen by 30% over the last year alone. While it is clearly important that prisoners on licence whol, pose real
risks of reoVending should be returned to prison, it is clear that thel, processes and systems for providing
full reasons for recall and therefore I challenging such decisions where appropriate have not kept pace with
the rising numbers. As our short thematic report in December 2005 found

“The overriding impression was that neither recalled prisoners nor receiving prisons were
adequately prepared. Recalled prisoners often arrived without suYcient information and with
limited understanding of their situation. Receiving prisons often had little warning of recalled
prisoners’ arrival and struggled to advise them adequately given the complexities of their legal
situation, the lack of adequate IT systems, and communication failures with the release and recall
section of the National OVender Management Service.

“The process to review the appropriateness of recall decisions was slow and complicated, and few
prisons had adequately trained staV to inform prisoners about their entitlements.”

12. This, too, results in prisoners whomay have been recalled in error, or who need to address the reasons
for their recall as swiftly as possible, remaining for longer than necessary in prison.

13. There are therefore a number of built-in drivers to an ever-increasing prison population, without any
assurances of the kind of resources that would be needed eVectively to deal with those in prison, in order
to ensure safe and decent environments and to reduce their risk of reoVending. The consequences both for
humanity and decency within our prisons, and for public protection, are in my view serious.

Anne Owers
HM Chief Inspector of Prisons

8 March 2007

13. Memorandum submitted by the Home OYce

Summary

1. This memorandum provides an update on changes to policy and practice since the Committee’s Third
Report of 1997–98, “Alternatives to Prison Sentences” (HC 486); outlines the provisions of the current
sentencing framework including the implementation of the sentencing provisions of the Criminal Justice Act
2003; describes the Government’s proposals in its consultation document “Making Sentencing Clearer” and
includes some statistical information on sentencing trends.

Update on “Alternatives to Custody”

2. All of the recommendations in the Home AVairs Select Committee report, “Alternatives to Prison
Sentences” have been taken forward wholly or in part.

3. The measures taken by the Government since 1998 addressing issues raised in the “Alternatives to
Prison Sentences” report include the introduction of a new sentencing framework, contained in the Criminal
Justice Act 2003, which provides sentencers with a more flexible community order that can be tailored to
the individual oVender and oVence. Drug treatment and electronically monitored curfews are more widely
available and enforcement of community orders has improved dramatically. The National Probation
Service is meeting the requirement of National Standards in around 92% of cases that breach action is taken
within 10 working days of an unacceptable failure to comply. A Community Payback scheme has been
introduced to promote the use of unpaid work by oVenders and to give local communities a say in what
kinds of work oVenders should do in their neighbourhood. A new suspended sentence order has been
introduced for a wider number of cases. The 1998Crime andDisorder Act introduced reforms that provided
for reparation and/or restorative justice to be part of all youth justice disposals, including final warnings,
referral orders, reparation orders, action plan orders and supervision orders. A National Enforcement
Service has been established to improve fine collection and the eYcient execution of warrants. Research has
been published on the impact of correctional services” interventions on re-oVending and more information
is available to sentencers about sentencing patterns and outcomes of sentences.

4. Annex A provides more detailed updates on five areas of particular interest in the “Alternatives to
Prison Sentences” report: women oVenders; drug treatment; unpaid work; oVender management and
restorative justice.
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Sentencing provisions of the Criminal Justice Act 2003

5. The Criminal Justice Act 2003, given Royal Assent on the 20November 2003, introduces wide changes
to sentencing principles and the sentencing powers of the courts.

6. The Act includes key principles to guide the Court when determining the seriousness of the oVence and
the severity of the resulting sentence. The court must consider the oVender’s culpability in committing the
oVence and any harm which the oVence caused, was intended to cause or might forseeably have caused.
Previous convictions (where they are recent and relevant) should be treated as an aggravating factor when
determining sentence severity.

7. In particular, in deciding whether an oVence merits a custodial sentence:

“The court must not pass a custodial sentence unless it is of the opinion that the oVence, or the
combination of the oVence and one or more oVences associated with it, was so serious that neither
a fine alone nor a community sentence can be justified for the oVence.” (Criminal Justice Act 2003,
section 152(2)).

8. The main sentencing provisions of the Act can be summarised as:

— Purposes of sentencing: for the first time the purposes and principles of sentencing have been put
into statute. These are: to protect the public, punish the oVender, reduce and deter crime and
reform and rehabilitate the oVender.

— Statutory aggravating factors: the seriousness of an oVence (and thus the severity of the resulting
sentence) should be increased if the oVender demonstrates hostility based upon the victim’s race,
religion, sexual orientation or disability. For racial and religious aggravation this re-enacts
previous legislation but the provision related to disability and sexual orientation is new.

— Firearms: a minimum sentence of five years for possession or distribution of prohibited weapons
or ammunition, the maximum penalty is 10 years imprisonment.

— Sentencing Guidelines Council: established a Sentencing Guidelines Council which is responsible
for producing comprehensive guidelines for the full range of criminal oVences to help remove
uncertainty and disparity in sentencing and give representatives of the police, prisons, probation
and victims a voice in sentencing for the first time.

— Community sentences: the Act replaced the various kinds of community sentences with a single
community order with a range of requirements. The court can choose from the 12 diVerent
requirements, such as unpaid work and alcohol treatment, to make up a bespoke community
order.

— Suspended Sentence Orders: replaced old suspended sentences. They are much more demanding
than old suspended sentences and more widely available. An oVender will have requirements to
fulfil in the community, as in a community sentence. If an oVender breaches the requirements the
presumption will be that the suspended prison sentence is activated.

— Public protection sentences: Imprisonment for public protection (IPP) and the Extended sentence
for public protection (EPP) for dangerous oVenders. The IPP sentence provides for release to be
at a date determined by the Parole Board. The Court will set a minimum term which will be served
before the Parole Board considers whether it is safe to release the oVender. After release, the
oVender remains on licence for at least 10 years. The EPP sentence will be for a specified period
in the same way as for any other determinate sentence, though it must be for at least 12 months.
The court must specify a custodial period and an extension period (during which the oVender will
remain on licence). From the halfway point of the custodial period the oVender may be released
if the Parole Board determines it is safe to do so, but release will not be automatic until the end of
the custodial period. After release, the oVender remains on licence for the unexpired term of the
original sentence (if any) and for an extended period designated by the Court when imposing
sentence.

— Sentences over 12 months: For those serving sentences over 12 months (apart from dangerous
oVenders) release is automatic at the half-way point but oVenders remain on licence until the end
of their sentence, thus serving it in full.

— Murder provisions: the Act introduced a statutory framework for setting tariVs for mandatory life
sentences.

— Custody plus: TheAct changes the structure of short prison sentences. The new custodial sentences
of less than 12 months will consist of a short custodial period of between two weeks and three
months followed by a licence period of at least six months. The court will be able to set
requirements similar to those available under a community order for the licence period.
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Implementation of Criminal Justice Act 2003 provisions

9. The Criminal Justice Act 2003 was given Royal Assent on the 20 November 2003. The murder
provisions in the Act were implemented in December 2003. Most of the other sentencing provisions were
implemented on 4 April 2005 and apply to oVences committed on or after that date.

10. A pilot of intermittent custody for both male and female oVenders has been completed. The pilot
showed that whilst intermittent custody worked well in relation to weekend provision there were issues
about weekday use which mean the roll out of the provisions would not represent the most eVective use of
the custodial places at a time when the estate is under considerable pressure. The Government will however
keep the options for implementing intermittent custody under review.

11. The Home Secretary announced on 20 July 2006, that the implementation of Custody Plus would not
go ahead in autumn 2006 because of the need to prioritise prison and probation resources on more serious
oVenders.

12. The Government believes that it should not implement Custody Plus until it is satisfied that suYcient
resources are available to allow it to proceed without adversely aVecting the management of oVenders. The
Government’s decision to defer custody plus, made as part of the Rebalancing the Criminal Justice System
in favour of the Law-abidingMajority review, reflected the prioritisation of prison and probation resources
towards more serious oVenders. The Government will keep the implementation of custody plus under
review.

Government’s Sentencing Policy

13. The aim of the Criminal Justice Act 2003 was to create a sentencing framework in which the public
has confidence and which puts public protection at its heart.

14. Individual sentencing decisions are of course a matter for judges andMagistrates in each case but the
Government believes that prison should be targeted on serious, dangerous and violent oVenders. TheHome
Secretary, Lord Chancellor and Attorney General repeated this view in their joint note to the National
Criminal Justice Board. This note, as acknowledged by the Lord Chief Justice reflected the current law. The
Lord Chief Justice and Senior Presiding Judge made the statement available to judges and Magistrates in
England and Wales. (A copy of the statement is at Annex B.)

15. To ensure that prison places are available for those who need to be sent to prison the Government
announced in the Rebalancing the Criminal Justice System review in July 2006 the creation of 8,000 new
places by 2012. In total the capacity-building programme will deliver 10,000 additional places by 2012.

16. The Government also believes that there are people in our prisons who should not be there:

— some foreign national prisoners;

— vulnerable women and young oVenders, who need not be imprisoned;

— those for whom alternative mental health interventions or treatment would be more appropriate.
The majority of non-violent oVenders with low level disorders can be treated in the community
without any risk to the public; and

— those on remand for less serious oVences who can be tagged. Remand places should be focused on
those with the highest risk of re-oVending and court processes speeded up so those not yet
convicted spend less time on remand.

17. The Government notes that statistics indicate that sentencing has become tougher over the last
decade, with oVenders more likely to get a prison sentence and that the sentence is likely to be longer. The
total number of oVenders sentenced to immediate custody for indictable oVences increased by 26% from
1995 to 2005.

The average custodial sentence length for indictable oVences in the Crown Court increased by 25% from
1995 to 2005 (from 20.8 months to 25.9 months). In the Magistrates’ courts, average custodial sentence
lengths for indictable oVences remained stable between 2.7 months and 3.0 months over the period 1995
to 2005.

18. The Criminal Justice Act 2003 framework was designed to achieve a better balance in the use of
correctional services by enabling custodial resources to be focused on dangerous oVenders by providing
longer prison sentences for them while providing tough new community orders for those who for whom
prison is not the most eVective response. So far the evidence is that the courts have made good use of the
new sentences for dangerous oVenders. Early evidence suggests that sentencers are not handing down
shorter sentences for non-dangerous oVenders (as reflected in the guidelines about the new sentences issued
by the Sentencing Guidelines Council) have not, however, materialised. Early evidence also suggests that,
whilst some of the new Suspended Sentence Orders are being used in cases which would otherwise have
resulted in a short custodial sentence, there are other SSO being used in cases where a community order
would be appropriate.
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19. Following the significant increases in recent years the Government now wants to see stability in
sentence lengths and the custody rate whilst also protecting the public from the most dangerous oVenders.
The Government wishes to see an increase in the use of non- custodial interventions.

20. The Government believes that there are often better options than imprisonment for dealing with less
serious non-violent oVenders. More of these oVenders should be dealt with through robust community
sentences. Community orders are often more challenging than a short period in custody for less serious
oVenders. The community order allows sentencers to attach requirements to the order to match the
seriousness of the oVence, the risks posed by and the needs of the individual.

21. The evidence so far is that the courts are not using community orders as fully as they might. The
anticipated switch to these new community sentences from short terms of imprisonment that was envisaged
has not happened but is a crucial part of the package of sentencing reform the Government wishes to
achieve.

22. TheGovernment believes that probation resources should be targeted at those thatmost need them—
those who need intensive supervision because they are dangerous or because of their very high risk of re-
oVending. Less serious oVenders should be fined rather than given low-level community sentences. These
are nowmuch better enforced, hit oVenders in the pocket and save the taxpayer money. The use of fines has
decreased significantly in the last 10 years (for indictable oVences). Rebuilding the use of the fine will avoid
probation being overloaded by low-level oVenders serving community sentences. The Government would
like to achieve a greater use of fines at the expense of the community order.

Sentencing Guidelines Council (SGC)

23. The Halliday Report, Making Punishment Work (July 2001), recommended that the proposed new
sentencing framework would need to be supported by a clear code of sentencing guidelines, to be observed
by all criminal courts. The report said that their purpose would be to guide the use of discretion, “The
framework advocated in this report depends on wise use of discretion, which increases the importance of
sound and comprehensive guidelines”. Lord Justice Auld in his Review of the Criminal Courts of England
and Wales (October 2001), strongly supported the Halliday recommendation.

24. The proposals were incorporated in the Criminal Justice Act 2003 and the Sentencing Guidelines
Council was established inMarch 2004. The Council has seven judicial members, including a District Judge
and a lay justice, and four non-judicial members with experience of one or more of the following fields:
policing, criminal prosecution, criminal defence, and the interests of victims.

25. Its remit is to produce guidelines for all courts to promote greater consistency in sentencing, to take
into account cost-eVectiveness and the need to promote public confidence in the criminal justice system. All
courts are required to take the guidelines into account when sentencing oVenders and the court has to give
reasons for departing from them in any particular case.

26. The legislation provides for the Home Secretary to ask the Council to frame or revise guidelines
relating to the allocation of cases between courts, a general matter aVecting sentencing, to a particular
category of oVenders, or relating to a particular oVence.

27. In the process of producing guidelines, there is wide (statutory) consultation and the opportunity for
Government Ministers and for Parliament, through the Home AVairs Select Committee, to contribute to
the consideration of what should be contained in the guideline. But the final decision is that of the
independent Council.

28. The process for developing guidelines follows a number of stages: the Council identifies a particular
aspect of sentencing on which it considers guidelines are required; advice is then commissioned from the
Sentencing Advisory Panel; the Panel publishes a consultation paper and seeks written submissions; the
Panel considers the responses to the consultation and submits advice to the Council; the Council considers
the Panel’s advice and drafts a guidelines, which is published for consultation—the Panel’s advice is also
published at this point; the Council considers the responses, makes any necessary revisions and then
publishes the definitive guidelines to which every court must have regard. The Council keeps guidelines
under review so that they can be amended and developed as required.

29. Since beginning work inMarch 2004, the SGC has produced seven definitive guidelines: Overarching
Principles: Seriousness; New Sentences: Criminal Justice Act 2003; Reduction in Sentence for a Guilty Plea;
Manslaughter by reason of provocation; Robbery; Breach of a Protective Order; Overarching Principles:
Domestic Violence.

30. A final guideline on the oVences in the Sexual OVences Act 2003 is awaited and the Council is
currently consulting on a revised guideline on Reduction in Sentence for a Guilty Plea.

31. In addition to those subjects where draft or final guidelines have been published, the Sentencing
Advisory Panel has also consulted on the following issues:

— Assaults and other oVences against the person; Bail Act oVences; theft from a shop; theft and
dishonesty.
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32. There are three SAP consultations currently open:

— Death by driving oVences; OVences taken into consideration; Magistrates’ Court Sentencing
Guidelines.

Sentencing Consultation: Making Sentencing Clearer

33. Although the sentencing framework has been considerably improved by the Criminal Justice Act
2003, the Government believes there is more to do to ensure that the system is clearer to the public and that
we have the most eVective policies in place to ensure the public is protected.

34. The Government announced in the “Rebalancing the Criminal Justice System in Favour of the Law-
abiding Majority” in July 2006 an intention to consult on a number of sentencing issues. The consultation
paper “Making Sentencing Clearer” was published in November 2006.

35. The consultation covers six areas:

(1) Making sentencing clearer—ie how determinate sentences are expressed so that the public
understand them.

(2) How the tariVs for indeterminate sentences are calculated and expressed by judges.

(3) Making it possible for some determinate sentenced prisoners to be held beyond the automatic
halfway release point where, in exceptional circumstances, they pose a risk to the public.

(4) Giving oVender managers the power to deal with breach of a community order without going
back to a court.

(5) Reducing demands on probation resources by less use of pre-sentence reports and community
orders for low level oVences by agreement with courts, and legislation to make community orders
unavailable as a penalty for certain non-imprisonable oVences.

(6) Better information for courts on costs and use of remand and the range of sentences available to
the courts.

36. The consultation period ran from November 2006 until 9 January. Some 80 responses were received
(copies of which have been made available to the Committee). The Government is currently considering the
responses.

15 March 2007

Annex A

RESPONSE TO “ALTERNATIVES TO PRISON SENTENCES”

1. The Government’s response to the Home AVairs select Committee’s report “Alternatives to Prison
Sentences” was published in December 1998 (Cm 4174).

2. This annex provides more detailed updates on that response on five areas of particular interest in the
1998 report, women oVenders, drug treatment, unpaid work, oVender management and restorative justice.

I. Women Offenders

3. “Alternatives to Prison Sentences” recommended that the Home OYce ensures that credible
alternatives to prison are available for women nationally.

4. The number of females starting community sentences has increased more sharply than for males over
the past 10 years. The number of males starting all community sentences between 1995 and 2005 increased
by some 18% and for females by some 43%.

5. The Women’s OVending Reduction Programme (WORP) launched in March 2004, tackles women’s
oVending specifically and aims to reduce the number of women in prison. This programme of work focuses
on improving community based services and interventions that are better tailored for women, to support
greater use of community disposals rather than short prison sentences.

6. To help support a more eVective community-based response to women’s oVending; £9.15 million
funding was allocated in March 2005 to establish new initiatives to tackle women’s oVending in the
community—the Together Women Programme. The Programme is developing an integrated approach to
routing women to appropriate services to meet their needs at various stages of their oVending history.

7. Women oVenders with drug problems can be given a community sentence with any of the 12 available
requirements including the drug rehabilitation requirement. OVender managers will construct a sentence
plan to ensure that drug treatment is delivered in a way which accommodates any specific needs of female
oVenders.

8. Unpaid Work (the successor to community punishment orders) seeks to strike a balance between
accommodating the needs of women oVenders and ensuring that the demands made on all oVenders subject
to Unpaid Work is equitable.
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9. The needs of female oVenders have been included in guidance issued to probation areas in a “Manual
on the Delivery of Unpaid Work” (2006).

10. The National Probation Service has a range of accredited programmes, each designed to address a
specific oVending related need including cognitive skills. All programmes including those under
development are subject to an impact assessment to ensure they are suitable for women as well as men.

11. The Government welcomes Baroness Corston’s recent review of women with particular
vulnerabilities in the criminal justice system. The Report will be used to identify where there are gaps in
current provision and what can be done to build on the progress that has already been made by initiatives
such as the Women’s OVending Reduction Programme.

12. The review’s 43 recommendations are wide-ranging and propose action by a number of diVerent
Government departments and other organisations to address the complex and multiple needs of women,
both in the criminal justice system and at risk of oVending. It must be right that these recommendations are
carefully explored with all the departments and agencies concerned. The Government will then develop a
detailed response setting out an agreed way forward.

II. Drug Offenders

13. “Alternatives to Prison Sentences” recommended that all drug misusing oVenders given community
sentences have access to appropriate treatment.

14. The community order with a Drug Rehabilitation Requirement (DRR) replaced The Drug
Treatment and Testing Order (DTTO) under the provisions of the Criminal Justice Act 2003 for oVenders
aged 18 years and over.

15. The community order with a DRR can be used to deliver treatment to a much wider group of drug
using oVenders than was possible under the DTTO. The DTTO was targeted primarily at higher levels of
oVence seriousness. Under the CJA 2003, it is possible to replicate a DTTO for more serious oVences by
combining a DRR with two or three other requirements. The DRR can also be used as stand alone
requirement to address drug related oVending at the lowest seriousness level of the community sentencing
band. Numbers starting and completing orders have increased year on year since the DTTO/DRR was
introduced.

16. There has been a 44% increase in the number of completions and a 19% increase in the number of
DRR/DTTO commencements between April and October 2006 compared with the same period in 2005.

17. TheDRR ismanaged in accordancewithHomeOYceNational Standardswhich specify for example,
that treatment must commence within two working days of the order being made and includes minimum
contact times. As with DTTOs, the oVender’s progress is reviewed by the court at regular intervals.

18. We expect the vast majority of oVenders with drug problems who are given a community sentence to
be suitable for a DRR. In the few instances where an oVender with a drug problem is given a community
sentence without a DRR, they are entitled to receive drug treatment in the same way as any other member
of the local community. Unlike oVenders on DRRs, however, they will not be given priority access or be
subject to minimum treatment times. NOMS has therefore been working with probation areas, courts, the
National Treatment Agency and the Drugs Intervention Programme to ensure that most community
sentences for drug using oVenders include a DRR.

III. Unpaid Work

19. Community Service has undergone two significant legislative changes since the Select Committee
made its recommendations in 1998. Firstly it became known as “Community Punishment”. This was then
developed into “Enhanced Community Punishment” to promote the rehabilitation of oVenders in addition
to providing punishment. Secondly, under the Criminal Justice Act 2003, the name changed to “Unpaid
Work” and it is one of a suite of requirements that can be part of a Community Order. This has retained the
critical developments made under EnhancedCommunity Punishment and added amore robust approach to
the assessment and management of risk from oVenders undertaking Unpaid Work.

20. Over the past eighteen months, we have promoted the use of unpaid work requirements as part of
“Community Payback”. The principal aims of Community Payback are to increase the visibility of the work
done by oVenders, and consequently the benefits to the community, and to engage the public in nominating
the work that they would like to see oVenders perform in their communities. This has proved to be
particularly successful in raising awareness among the public through the involvement of local media and
community groups.

21. After the development of National Probation Service arrangements to communicate with sentencers
were increasingly supported by centrally producedmaterial and innovations, such as evidence-based “What
Works” practice. Progress on the drive to dramatically improve probation’s enforcement performance was
relayed to sentencers and research in 2002 showed that sentencer perception about the rigour of breach had
changed for the better, with sentencers believing that the Service was dealing promptly with those who failed
to comply with court orders.



3674921013 Page Type [E] 07-06-07 19:59:30 Pag Table: COENEW PPSysB Unit: PAG1

Ev 58 Home Affairs Committee: Evidence

IV. Restorative Justice

22. TheGovernment is committed to placing victims’ needs at the centre of theCJS and restorative justice
can help us to deliver this aim.

23. Consistent evidence suggests that restorative justice increases victim satisfaction: at least 75% of
victims who choose to take part in restorative justice are glad they did so (Marshall, 1999).67

24. Evidence from abroad and in the UK of the impact of restorative justice on re-oVending is more
mixed and we are working to fill existing gaps in research knowledge.

25. TheGovernment launched a consultation document on its restorative justice strategy on 22 July 2003
(Home OYce, Restorative Justice, the Government’s Strategy, 2003). The strategy aims to:

— encourage, without requiring, further use of restorative justice in the adult criminal justice system,
particularly as a service to victims;

— ensure quality of delivery, both to ensure victim satisfaction and as a key building block for further
expansion of restorative justice, in particular by developing best practice guidance and a training
and accreditation framework; and

— continue to develop the evidence base on when restorative justice works for adult oVenders,
particularly in relation to re-oVending.

26. Best practice guidance for practitioners was published in December 2004 (Home OYce, Best practice
guidance for restorative practitioners, and their Case Supervisors and Line Managers, 2004).

27. In March 2005, the National Criminal Justice Board issued guidance to Local Criminal Justice
Boards on restorative justice to encourage them to consider the use of adult restorative justice in delivering
their existing targets relating to victim satisfaction and public confidence in the criminal justice system
(Home OYce, Restorative justice: helping to meet local needs, 2005). The current national roll-out of adult
conditional cautions provides a further opportunity to deliver restorative justice.

28. TheGovernment invested around £5m in the CrimeReduction ProgrammeRestorative Justice Pilots
(which ran from 2001 to 2004) and their evaluation. These pilots delivered restorative justice at all stages in
the criminal justice system and involved both juvenile and adult oVenders.

29. Two (of four) research reports have already been published on, respectively, the setting up of the
pilots and victim and oVender attitudes (Shapland et al, 2004 and Shapland et al, 2006).68 The third and
fourth reports on victim and oVender satisfaction, and the impact of restorative justice on reconviction rates
and cost-eVectiveness are expected to be published in 2007. This researchwill inform the longer term strategy
for adult restorative justice.

30. Restorative justice is a central part of the youth justice system and victim contact or reparation can
be part of all youth justice disposals.

V. Offender Management

31. OVender Management contributes to making sentences more eVective by improving the way
oVenders are managed with a view to greater compliance, improved completion of programmes and,
ultimately, reduced re-oVending.

32. The evidence indicates that continuity and consistency are important in the eVective management of
oVenders.69,70,71,72 A key element of OVender Management is that, as far as possible, the same oVender
manager will be responsible for an oVender for the whole of the sentence, whether it is served in the
community, in custody or a mixture of both.

33. There will be circumstances in which a change of oVender manager is unavoidable (retirement;
promotion; pregnancy etc), but provision will be made for a proper handover of the case between oVender
managers

67 Marshall, T (1999) Restorative Justice: An Overview. Occasional Paper. Home OYce Research Development Statistics.
London: Home OYce.

68 Shapland, J, Atkinson, A, Colledge, E, Dignan, J, Howes, M, Johnstone, J, Robinson, G, & Sorsby, A (2004) Implementing
restorative justice schemes (Crime Reduction Programme)—a report on the first year. Online Report 32/04. London: Home
OYce. Shapland, J, Atkinson A, Atkinson, H, Chapman B, Dignan, J, Howes, M, Johnstone, J, Robinson, G, and Sorsby,
A (2006) restorative justice in practice, findings from the second phase of the evaluation of three schemes. Findings 274, London:
Home OYce.

69 Holt, P (2000) Case management: context for supervision. (Community and Criminal Justice Monograph 2), Leicester: De
Montfort University.

70 Beaumont, B, Caddick, B and Hare-Duke, H (2001) Meeting OVenders’ Needs. Bristol: University of Bristol Scholl for
Policy Studies.

71 Ricketts, T, Bliss, P, Murphy, K and Brooker, C (2002) The life-course of the DTTO: Engagement with Drug Treatment and
Testing Orders. SheYeld: University of SheYeld School of Health and Related Research.

72 Partridge, S. (2004) Examining case management models for community supervision. Home OYce Online Report 17/04.
London: Home OYce.
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34. The oVender manager assesses the oVender’s risks and needs, plans the sentence and is responsible
for ensuring that the plan is delivered and kept up to date.

35. The oVender manager draws down the resources needed—eg a particular intervention delivered by
the NPS or by an external provider—and liaises with other agencies such as the police (eg inMAPPA cases)

36. The oVender manager is a probation oYcer or a probation service oYcer and is always based in the
community, even if the oVender is in prison. The oVender manager is in the probation area in which the
oVender lives or to which the oVender is expected to return on release from prison.

37. OVender Management was introduced for community sentences and licence cases in 2005–06.

38. In November 2006 it was extended to a small but important section of the prison population, namely
determinate sentence prisoners serving 12 months or more who are assessed as posing a high or very high
risk of serious harm or who are PPO cases.

39. We plan to extend OVender Management to lifers and IPP cases in October 2007.

40. Extension to the remaining determinate sentence prisoners serving 12 months or more is planned for
2008, the precise date still to be determined.

41. Following the decision to defer Custody Plus our plans do not, at present, include the under 12month
prison population.

Annex B

Statement from the Criminal Justice Ministers to the National Criminal Justice Board

23 January 2007

MANAGING THE IMPACT OF RAPID GROWTH IN THE PRISON POPULATION

The prison population is currently running very close to capacity with prisoners having to be held in police
stations and even, on one night, in court cells. Last night around 480 prisonerswere locked out in police cells.

The growth in the prison population is a post-war trend which accelerated in the 1990s. A good deal has
changed since then. Although the total number of prison places has risen by 19,700 since 1997, changes in
legislation, sentencing guidance, improved detection and conviction rates and longer term trends in
sentencing practice have combined such that demand for prison places has consistently outpaced supply. In
addition, in recentmonths the trends have become harder to predict—the latest Christmas drop in the prison
population was unexpectedly shallower than in previous years.

The growth of the prison population is a problem which aVects the whole of the criminal justice system.

The essential sentencing principles are set out in legislation:

— Custodial sentences should be reserved for serious, persistent and violent oVenders;

— Where appropriate one or other alternatives to custody should be used; and

— Pre-trial remands in custody should be limited to cases identified in the Bail Act 1976 and, in
particular, cases where there is a risk of non-attendance, committing further oVences or
intimidating witnesses.

TheGovernment has taken action to increase capacity. TheHome Secretary announced plans for an extra
8,000 prison places last July. These are already starting to come on stream with nearly 1,000 extra places
added since May 2006.

The Government announced last summer a range of actions in Delivering Simple, Speedy, Summary
Justice to speed up the trial process, reduce the number of adjournments, and bring trials on faster. Various
pilots are showing it is possible to make a significant reduction in the number of hearings in Magistrates
Courts. CJSSS improvements will not only improve timeliness and increase confidence in CJS, they can also
reduce the amount of time which defendants spend on remand.

The Government supports alternatives to custody for non-serious, non-violent and non-persistent
oVenders—criminal justice legislation oVers a wide range of tough non-custodial sentences. Through the
Judicial Studies Board and Sentencing Guidelines Council sentencers are provided with up to date
information about use of non-custodial sentences.

The roll out of video link technology has been an important technical innovation for the CJS. Greater
use and availability of video links will reduce the need to transfer prisoners to court and reduce delays in
hearings.

The Government is working to increase public confidence in community sentences—the range of punitive
and restorative conditions which can be imposed by way of community sentences has increased significantly
in recent years. Ministers and the Criminal Justice Agencies have a responsibility to ensure that local
communities understand how community penalties can contribute to the delivery of justice.
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There will be greater sharing of information about police and other operations which could impact on
the prison population. Knowledge of the timing of these operations can help CJS agencies to plan capacity
more eVectively.

The enforcement and collection of fines has considerably increased, from 69% of fines in 2003 to a current
payment rate of 94%. Fear of lack of enforcement should not be a reason for not fining.

Prosecutors are under a duty to ensure that sentencers are fully informed of the relevant statutory
provisions.

The National Criminal Justice Board is inviting LCJBs to ask chief oYcers to advise on the impact locally
of trends in prison and non-custodial disposals and report back to their NCJB sponsor ahead of the next
NJCB meeting in March.

We note a number of features of recent decisions of the Court of Appeal Criminal Division and welcome
the Senior Presiding Judge’s recent letter to the judiciary underlining:

— The possible use of tagging on bail as an alternative to remand in custody.Greater use could reduce
the numbers that have to be remanded in custody.

— Use of stand-down reports. Greater use of “stand down” reports enabling the defendant to be dealt
with on the day, could avoid unnecessary remands in custody pending the report. Over 40% of
defendants remanded in custody for a pre-sentence report do not receive a custodial sentence.

Annex C

Sentencing Statistics

Detailed sentencing statistics can be found in the Home OYce statistical publication “Sentencing
Statistics 2005” published in January 2007 and available from the Home OYce website. Other relevant
publications include “OVender Management Caseload Statistics 2005” published in December 2006 and
“Prison Population Projections 2006–13” published in July 2006 both of which are also available from the
Home OYce website.

The following paper is a summary of some key statistics on sentencing and the use of the Criminal Justice
Act 2003 extracted from a variety of sources.

Trends in sentencing (for indictable oVences) for the last decade (1995 to 2005)

The number of people sentenced at magistrates and Crown Court has stayed roughly the same at
around 300,000.

The custody rate has increased in magistrates and Crown Court.

— The average custodial sentence length increased in the Crown Court (note: life and indeterminate
sentences not included in this calculation, so may underestimate recent change) but remained
stable in the magistrates’ courts.

— The fine rate decreased in all courts.

— The community sentence rate increased in magistrates courts but decreased slightly in the
Crown Court.

Changes in the prison population in 2006

— The prison population continued to rise throughout 2006. There was a dramatic rise over the
summer.

— A key factor in this rise has been the sentenced population. There has been:

— Increase in recall population.

— Fewer parole board releases.

— Increase in SSO breaches.

— Use of Home Detention Curfew has also fallen.

Has sentencing got more severe?

Putting oVences into 10 groups based on the oVence seriousness ranking developed with the Sentencing
Guidelines Council, across all 10 groups, custody rates have increased or stayed stable (for least serious
oVences) at magistrates’ courts. Same pattern at the Crown Court except that custody rates have fallen
slightly for two oVence groups. Average sentence lengths have increased considerably for nine out of 10
oVence groups at the Crown Court and remained stable for the other group.

However, statistical data do not cover all the mitigating and aggravating factors that aVect the sentence
given. So it is still possible that oVences have more aggravating factors than previously.
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But courts are seeing more persistent oVenders. For indictable oVences, the proportion of first time
oVenders has been stable but the proportion with 10 or more previous convictions has increased from 29%
in 2000 to 37% in 2005. Therefore more of those coming to court have more previous convictions, which
may be aVecting the severity of sentencing. However, use of custody has increased for both first time
oVenders and oVenders with 10 or more previous convictions between 2000 and 2005.

Latest figures from the British Crime Survey show there has been little change in the perceived seriousness
of themain oVence types of vehicle related thefts, burglary, theft from persons, criminal damage and violent
incidents compared with 2004–05.

The eVect of Indeterminate Public Protection Sentences (IPPs)

— The average tariV for IPPs is 30 months.

— On 5 January 2007, 88 prisoners had served the tariV part of their sentence. Of the 39 so far
considered by the Parole Board, two have been released.

— The population held on indeterminate sentences has more than doubled in the last 10 years.

— Every month in 2006, around 120 indeterminate sentences commenced.

The eVect of Suspended Sentence Orders (SSOs)

— Use of SSOs continues to rise, at around 3,500 commencements per month.

— Around 42% are for less serious or summary only oVences, suggesting that many of those
sentenced to SSOs would previously have received community sentences.

— The number of breaches for SSOs going to prison rose from 37 in 2004 to 1,640 in 2006.

— It is too early to knowwhat the breach rate for SSOs is but if the same breach rate applied to SSOs
as community sentences, this would lead to around 2,000 oVenders in prison for breach of an SSO.

What’s happened to rebalancing sentencing?

— Down-tariYng of custody to community and community to fine does not appear to have occurred.

— The Guideline on 15% reduction in average custodial sentence lengths of one year or more was
expected to save around 1,700 prison places by January 2007 (and up to 5,900 by 2011). This has
not occurred either in totality or for individual oVences groups (eg burglary, drugs, theft).

— For oVenders with one to four previous convictions, there appears to have been a shift from fines
to community sentences.

— The largest increase in the use of custody was for first time oVenders.

— The increase in community sentences was marked for first-time oVenders and those with one to
four convictions.

EVect of PNDs and cautions

— The oVence theft (retail under £200) is the only PND oVence which is comparable with an
indictable oVence.

— PNDs for theft (retail under £200) rose between 2004 and 2005. For indictable oVences excluding
theft from shop, the fine rate decreased over the last decade, with large decreases in recent years.
This suggests that usage of fines for indictable oVences is decreasing independent of the
introduction of PNDs.

Small changes can make big diVerences

— If each magistrates bench increased the headline sentence by one month for each oVender
sentenced to custody, this would result in approximately 420 more prison places required.

— If each judge increased the headline sentence by onemonth for each oVender sentenced to custody,
this would require 80 more prison places.

— If everyone remanded in custody served an extra day, this would require around 120 extra
prison places.

Who is in prison?

— Population of 79,700 on Friday 2 March 2007.

— 12,674 on remand.

— 66,926 sentenced population and non criminals.
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— 5,064 recallees.

— 4,329 women.

— 2,424 juveniles.

— 11,195 foreign nationals (December 2006).

What are the characteristics of British prisoners?

— Around 7,000 serious and violent oVenders.

— Around 39,000 serious oVenders.

— Around 8,000 less serious oVenders.

— Over 75%of short sentences (of less than 12months) were for: theft and handling (most commonly
shoplifting), violence against the person (most commonly for common assaults including ABH),
other oVences (including breach of an ASBO, aVray, absconding from jail, fear or provocation of
violence, criminal damage), motoring oVences (most commonly for driving while disqualified).

— Only 8% of those serving short sentences had less than three previous convictions (for any oVence);
35% had between three and 10 and 58% had more than 10 previous convictions.

14. Memorandum submitted by The Howard League for Penal Reform

1. The Howard League for Penal Reform is pleased to have the opportunity to provide evidence to the
Home AVairs Committee’s inquiry into eVective sentencing.

2. Our evidence is framed by our values and beliefs, namely:

— We work for a society where there are fewer victims.

— OVenders must make amends for what they have done and change their lives.

— Community sentences make a person take responsibility and live a law-abiding life in the
community.

3. The Howard League for Penal Reform welcomes the HomeAVairs Committee’s emphasis on the need
to look at what practically makes a diVerence, its emphasis on sentences in the community and the needs of
adults who oVend.

4. The Howard League for Penal Reform has grave misgivings about the continuous stream of
legislation. We believe that this has lead to increasingly complicated sentencing arrangements, which have
gone hand in hand with a public loss of confidence in the criminal justice system. Indeed rather than
addressing public concern, the deluge of sentencing legislation has deepened public confusion and distrust.

Promoting and Developing Community Sentences

5. TheHoward League for Penal Reform believes that in order eVectively to address oVending behaviour
and protect the public the criminal justice system needs to refocus on the role and opportunities provided
by robust and well resourced community sentences.

6. We believe that every eVort must be put into endorsing, promoting and supporting the probation
service and youth oVending teams. Strong local links and local accountability are the imperative if
community sentences are to meet the needs of people who oVend and thereby enhance outcomes and public
confidence.

7. This is particularly important now that the OVender Management bill is completing its Parliamentary
stages that will, in eVect, abolish the probation service as it has existed for the past one hundred years. New
arrangements must be based on a solid value system that recognises the citizenship of those being managed,
aims to heal the damage inflicted by crime, and encourage people to make amends.

8. For the past two years the Howard League for Penal Reform has run a national award scheme for the
most creative and eVective community programmes. We believe the criteria against which we judge these
awards provides the basis upon which robust and eVective community sentences should be developed. The
award looks for programmes that:

— are part of a community sentence;

— are rehabilitative and help to prevent future oVending;

— are realistic and positive;

— recognise the individual circumstances of oVenders;

— oVer a programme tailored to individual needs;

— meet the needs of specific client groups eg women, young people or ethnic minorities;

— involve users in planning and evaluation;
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— are based on restorative principles;

— encourage oVenders to think about the consequences of their crime;

— are cost eVective;

— encourage oVenders into employment or education; and

— work collaboratively with the local community.

9. Our community programmes awards celebrate good local practice and initiative. Our aim is to
promote the winning schemes locally while teasing out the principles guiding them to encourage the
development of similar programmes elsewhere. The ability for community schemes to meet local needs is
imperative. We do not believe that there ever can be a one size fits all approach to community programmes.
Whilst we recognise the need for national strategic direction in sentencing for community penalties, there
must be room for local flexibility and creativity. The theory of simultaneous loose/tight structures is
discussed inmanymanagement texts and refers to the requirement to demand conformity to essential values
or core tasks and at the same time to allow as complete autonomy as possible in order to develop creativity
and responsiveness to changing environments. To this end, we believe that a national directorate should set
guidelines and principles within which framework local services can operate challenging programmes
appropriate to the community.

10. Over the last two years, the Howard League for Penal Reform Community Programme Award has
identified 17 winners. The following Award winners demonstrate some core principles:

11. Community programmes can work eVectively with people whose oVending may be regarded as high
risk while still protecting the public.

A. Circles of Support, ThamesValley Partnership—HowardLeague for Penal Reform, Programme of Special
Merit, 2006

Circles of Support work specifically with high-risk men and women who have committed sexual oVences.
A core of paid professionals guide the work but the face to face work with oVenders is delivered by trained
volunteers. This community programme is currently funded by NOMS.

Circles of Support provide a structured restorative approach. Within each circle there is a core member
(oVender), volunteers (representing local communities) and professionals (attending when appropriate).
Sometimes volunteers have been survivors of sexual abuse. Circles address the needs of the victim, the
oVender and the community.

Circles of Support volunteers receive specialist training prior to joining a circle and ongoing training
throughout their time in a circle. Volunteers work as part of a team, never in isolation, to form a structured
support network. The commitment of volunteers who are able to provide support andmonitoring on a long-
term basis is the key to the success of the programme.

Information from the programme shows that no new sexual oVences have been committed by any core
circle member in the past five years. The reconviction rate for a person convicted of this type of oVence is
generally 60%.

B. StaVordshire Probation Service and Heantun Housing Association’s Intensive Floating Support Scheme—
Howard League for Penal Reform, Programme of Special Merit, 2005

The scheme works with high risk and prolific oVenders by challenging their behaviour, providing
accommodation in an approved premises hostel and providing an enhanced level of support. It is funded
by a StaVordshire and Stoke-on-Trent Supporting People Grant. The strength of the scheme is its ability to
respond to its client’s individual circumstances. Specific support is given with housing advice and intensive
housing management support; life and social skills development; employment and education assistance.

Forty-one clients have been on the scheme since 2002 and only one has been re-convicted (and then only
after moving from the area and the scheme’s support). All other cases have maintained accommodation the
community.

The direct costs are £70,000 per year plus £2,500 associated costs to the probation service.

The scheme is currently considering using volunteers to provide additional, out of hours support based
on the Circles of Support model.

12. Community programmes should focus on alcohol related oVending. The Howard League for Penal
Reform’s own research (Out for Good, 2006) showed that much emphasis is placed on providing drug
related programmes yet when asking young people what directly influenced their oVending behaviour,
alcohol was often a more prominent factor.
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A. Sacro Alcohol Education Programme, Edinburgh—Howard League for Penal Reform, Programme of
Special Merit, 2006

This community programme is for people whose oVending behaviour is alcohol related. It can be used as
part of a probation sentence or prior to sentencing. It tackles alcohol issues from the perspective of oVending
behaviour and specifically uses group work methods to explore and tackle alcohol linked oVending
behaviour. It helps individuals to develop and adopt more positive and law-abiding lifestyles. It is a
programme that adds to existing probation work. It is delivered via an eight-week group work or pairs
programme.

It can be delivered in single gender sessions in order to address the issues facingwomen andmen in relation
to both alcohol use and oVending. Very few organisations provide such a service and although the groups
are small the programme provides a safe and friendly service for women. In-house evaluation of the service
carried out from 1 April 2004 to 31 March 2005, showed that of the 11 women who started the programme
in this period, 10 successfully completed, where the high completion rate suggests that the programme
responds well to the needs of women.

More generally results also show that 71% of those who completed the programme had no further
convictions after one year, compared to 56% among those who failed to complete; and after two years 64%
of those completing the programme had no further convictions.

13. Using restorative justice and mediation with adult oVenders:

A. Remedi, Restorative Justice and Mediation Initiatives, South Yorkshire—Howard League for Penal
Reform, Programme of Special Merit, 2005

Remedi provides high quality restorative justice interventions, quality support and training for all
restorative justice practitioners. It delivers restorative justice interventions locally but it is recognised for its
specialism at a national level. Within a wide range of services, Remedi regards it’s adult mediation work as
its flagship service.

Victims are central to the process. Both victims and oVenders using the scheme are given the chance to
resolve issues, feel empowered, have an opportunity to have a say, move on and have a sense of satisfaction.
The scheme works well due to the professionalism and clarity of purpose of the staV team and their
commitment to providing a true restorative justice service. This professionalism is also extended to their
volunteers. Their proof as a credible and professional agency is reflected in their training being accredited
and recognised nationally under NVQ in Restorative Justice.

Funding is currently provided by the local probation service, YOT, the Neighbourhood Renewal Fund
and the Esmee Fairbairn Foundation.

14. EVective community pay back. Although the scheme outlined below works with young people, we
believe the model that is used has principles that can be applied to adults.

A. Sunderland Youth OVending Service Restorative Justice Scheme—Howard League for Penal Reform,
Outstanding Programme 2005

Consultation with victims of crime has led to a majority of requests for young people to be placed on
community payback under this scheme. Sunderland YOS’ Restorative Justice Scheme currently has over 22
payback schemes providing meaningful and valuable unpaid work.

Local communities have been asked to identity programmes of community payback that maximise the
benefit to all concerned. The scheme operates six days a week, 50 weeks a year, with young people involved
in over 400 sessions a year.

Sunderland YOS states that the total cost including salaries is less than £90,000 per year. It is also
supported by local businesses which donate paint and other materials. This approach of working
collaboratively with the community has been particularly eVective in ensuring young people begin to
consider the needs of others—often those less fortunate themselves—and to appreciate the principle of equal
opportunity for all.

15. Working with disparate and entrenched communities in partnership, using a three-teir intervention
programme, which can be replicated with adult oVenders.

A. Inclusive Model of Partnership Against Car Crime (IMPACT), Belfast—Howard League for Penal
Reform, Programme of Special Merit 2005

Co-operation at a local level is crucial for eVective practice within this scheme. The various agencies
involved work together through joint funding, staV secondment, and delivering their core practice of
intervention, diversionary and preventative work.
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The project works with young people involved in car crime; undertakes diversionary work with those on
themargins and preventative work with those vulnerable to involvement. In practice this means work can be
carried out in environments ranging from prisons, juvenile justice centres, youth centres, probation oYces,
primary and secondary schools, IMPACT’s own premises, community based premises and street locations
in detached methods of work.

The IMPACT Project is based on a partnership model and is built upon two fundamental premises.
Firstly, it adopts an inclusive approach.Despite the political sensitivities that exist inWest Belfast, IMPACT
has resolved this by developing two bodies to direct its work. There is an advisory committee, which includes
the PSNI and other statutory agencies to advise on the role and scope of the project. The project is also
managed by a steering committee made up of equal representatives from the local community sector and
the range of statutory partners contributing resources to the project. The second premise guiding the project
is that the operational team is drawn from a range of diVerent backgrounds reflecting partner agency
interests and remits.

This project is a truly multi-agency and partnership scheme, incorporating health, education and the
criminal justice systems. The project itself was set up as the community felt there was a need and has been
involved with the management and direction of the project.

16. Community programmes need to be well resourced and cannot aVord to lose the dedication and
expertise of staV within them. The Y-Pac programme works with young people, but it does highlight the
importance of high quality and charismatic staV to deliver eVective programmes.

A. Y-PAC (Young People AVected by Crime/Confidence), Newham Youth OVending Team—Howard
League for Penal Reform, Outstanding Programme 2006

This is an eight week programmeof cognitive behavioural activities that are delivered using fun interactive
exercises, role-plays, discussions and artwork. It is eVective due to the blend of skilled practitioners and a
programme that helps young people to explore past experiences as a tool to enable them to develop new
strategies to strive for a better quality of life.

17.The Howard League for Penal Reform is producing a handbook of positive practice in community
programmes which will be published at the end 2007. It will provide a practical guidance and a set of
principles applicable to all community sentences.

18. Community sentences have real potential for enhancing public confidence in the criminal justice
system. Local accountability and visibility foster such confidence. The Howard League for Penal Reform
suggests that rather than abolishing local probation boards they should be strengthened and could include
sub-committees of local people to oversee, for example, unpaid work.

19. Certain new sentences have encouraged public confidence through rigorous and transparent
continuing supervision. The Drug Treatment and Testing Order is a good example as this order has a
focused target group, which is supported and scrutinised throughout the period of the order. This order
enables the work of the probation service to be supported by the sentencer who both invests in andmonitors
the progress of the individual.

20. The ability to match the needs of the individual and the community throughout the period of the
sentence gives an opportunity for the criminal justice system to be both expedient in the use of its scarce
resources as well as increasing the potential eVectiveness of the order. TheHoward League for Penal Reform
believes that the way in which these orders are structured provides a model, which may have much to oVer.

21. We believe that there is a strong case for enhancing judicial accountability for the sentences they
impose through long-term involvement with the sentences they impose. This practice would be beneficial to
both parities. The recipient of the sentence would be aware that the sentencer was monitoring their progress
and could act as a further stimulus for compliance. The sentencer would be aware of how the sentence they
impose is being delivered and its impact thereby increasing the sentencer’s knowledge and awareness of
community programmes delivered in their area.

22. We are aware that probation boards currently involve the judiciary and magistracy, yet new
proposals for committees do not due to the perceived problems with conflict of interest. We believe that the
emphasis of these new committees on including business people “buying in” sentences is a retrograde step.
Sentencer awareness of the range of community programmes in their area and their potential is extremely
important.

Pre-sentence Reports

23. The Howard League for Penal Reform believes that more not less attention ought to be paid to pre-
sentence reports. They help provide information to the courts about the needs and issues facing the
individual who is before them. Pre-sentence reports are a resource for sentencers in determining what
intervention is appropriate; for those delivering the sentence whether in the court of the community; and
also a tool by through which the reality of the proposed supervision can be outlined to both the courts and
the public. Investment in pre-sentence reports and those charged with preparing them should be a priority.
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Increasing the Use of Fines

24. The Howard League for Penal Reform has long been an advocate of unit fines. We believe that any
move to increase the use of fines by courts can only be introduced with an equitable and workable system
for imposing fines. The virtual demise of the fine, in its current form, is to be deplored. It is a useful response
in appropriate circumstances, but it must be appropriate to financial circumstances as well as proportionate
to the oVence. In the past, the Howard League for Penal Reform has suggested that the monies raised
through fines should be put back into work with and for the victims of crime.

Breach of Community Orders

25. The Howard League for Penal Reform is concerned about the inflexibility and automatic nature of
breach of community orders often for seemingly minor infringements. In recent months there has been an
explosion in the number of breaches. This results in significant numbers of people being received into prison
unnecessarily.

Cost of Remand and Range of Sentences

26. The Howard League for Penal Reform has advocated improved information for courts and from
courts, and the concomitant attention given to that information. We do not believe that courts can be
exempt from the financial and economic constraints on the use of resources (The Howard League for Penal
Reform, The Dynamics of Justice, 1996) and believe that the link between sentencers’ decisions the costs of
criminal justice need to be established. In order that courts can achieve greater consistency and eVectiveness
in sentencing there should be better information about sentencers’ own activity in terms of costs and
outcomes. This would increase the accountability for both the social and financial costs of courts decisions.
The Howard League for Penal Reform has suggested that every court should publish an annual report (The
Howard League for Penal Reform, Sentencing for Success, 2001).

I hope you find these comments useful, please do not hesitate to contact me should require any further
information.

Frances Crook
Director

15 March 2007

15. Memorandum submitted by Professor Neil Hutton

Executive Summary

In order to develop a rational and eVective sentencing policy it is necessary to establish a new institution.
While judges have an important role to play in developing sentencing policy, there are many others whose
expertise is useful. A Sentencing Commission should be established with the power to draw up a
comprehensive set of sentencing guidelines. These should be suYciently broad to leave judges with an
appropriate level of discretion to pass just decisions in individual cases. The policy should be based on an
overall approach which prioritises fairness and pubic protection and which is based on realistic assessments
of the potential impact of sentencing on re-oVending. The policy should also be required to deliver value
for money in terms of the most eVective use of scarce correctional resources.

1. Consistency and Predictability

Sentencing in England and Wales can be characterised as a system dominated by individualised
sentencing. Judges have very wide discretion to choose a sentence according to the facts and circumstances
of an individual case. This approach makes consistency and predictability in sentencing very diYcult to
achieve, lacks accountability and transparency and makes it diYcult to explain sentencing decisions to the
public. Although the guideline judgements of the Sentencing Guideline Council provide some guidance
which should promote greater consistency in sentencing, they are not comprehensive and thus fail to address
the problems of accountability and predictability.

2. Rising Prison Populations

Although decades of research evidence show that prisons have very little impact on crime rates, prison
populations are rising sharply not just in England andWales but in most western jurisdictions. There is now
significant pressure on policy makers to exert some control over these populations for fiscal reasons. The
development of sentencing policy has become highly politicised to the extent that any attempts to articulate
a rational policy based on evidence carry a high risk of being represented in the media as “soft” on crime.
Political leadership in this area is thus very diYcult.
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2.1 Explaining the Rise in Prison Populations

In England and Wales, the rise in the prison population since the early 1990s can only be explained by a
change in judicial practices and not by a change in the level or seriousness of crime. Judges have been sending
more people to prison for longer. This has not been an orchestrated campaign nor has it been the product
of new legislation. This can only be explained by a largely unconscious judicial response to an increasingly
punitive cultural environment. The same has happened in other jurisdictions. The prison population has in
eVect been “talked up”.

3. Do the Public Really Want Tougher Sentencing?

The evidence on the levels of public confidence in sentencing is inconclusive. While there are plenty of
surveys showing a lack of public confidence and negative perceptions of the judiciary and while there is an
almost constant culture of negativity in the media, there is also evidence which shows that the public are not
so punitive when they are better informed and asked to make decisions about individual cases. In other
words, while politicians appear to feel that rational penal policy is impossible, there is evidence which
suggests that there is a measure of public receptivity to rationality in penal policy. The resolution of this
impasse may require the construction of a new institution, some sort of Sentencing Commission, which can
remove some of the political sting from penal policy making and allow wider public involvement in the
development of penal policy.

4. The Price of Justice

Under the current system, correctional resources are treated as if they were “free”. “Justice has no price”
as the argument goes. But of course resources for criminal justice are, and always have been, limited, as are
all resources. Choices about expenditure within the justice sector and indeed between justice and other areas
of government expenditure, ought to be identified explicitly and properly debated, they should not simply
occur as a consequence of the sum of individual sentencing decisions which, quite properly, have not taken
correctional resources into account. It is not rational to set limits on criminal justice expenditure at the front
end but set no limits on allocation decisions at the back end. The result is a lack of capacity to plan for the
eYcient and eVective use of scarce correctional resources.

5. What Would a More Rational Sentencing Policy Look Like?

5.1 Justice

Research shows that the public have a strong sense of justice. Consistency is an important value in
sentencing. A similar oVender should receive a broadly similar punishment for a similar oVence. One
important function of a comprehensive system of sentencing guidelines, such as thosewhich operate inmany
US states and have been recently proposed for New Zealand, is to deliver a measure of consistency in
sentencing. This also helps sentencing to be transparent and accountable. Judges who wish to depart from
the guidelines can do so and explain their reasons.Where there are no guidelines, it is diYcult to see how the
public can have any assurance that sentencing delivers consistency. A system of comprehensive sentencing
guidelines provides a framework based on the principles of justice which allow other aims to be pursued.

5.2 Public Protection

England and Wales has for some time operated on the principle that prison ought to be reserved for
dangerous violent and sexual oVenders. No-one doubts that the public need to be protected from the risk
of serious harm, although there is considerable debate about how to define this and howaccurate our current
measures of risk assessment are.

5.3 Rehabilitation

Prison should not be the place of first resort for rehabilitation. However if someone has to go to prison
because they have committed a very serious oVence or because they have been judged to present an
unacceptable risk to public safety, there should be a range of programmes available in prisons which address
the oVending behaviour and prepare the oVender for eventual release.

5.4 Community Sanctions

There is a wide range of community based sanctions available to the courts. Evidence shows that these
are somewhat more eVective than prison in reducing oVending behaviour. However, the “success rates” of
these programmes rarely exceed 40%. Expectations that programmes should achieve much higher success
rates are unrealistic. There is no evidence to suggest that even the best run, and most carefully targeted
programmes can have higher success rates. A moment’s reflection on how hard it is for any of us to change
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our behaviour in terms of alcohol use, smoking, eating, will help to demonstrate why higher expectations
of oVender programmes are unrealistic. Community sanctions are first and foremost penal sanctions.
OVenders suVer some loss of liberty and intrusion in their lives even if they consent to undergo a programme
Having said that, a penalty will be more constructive and a better use of public funds if it has a reasonable
chance of oVering an oVender some support in changing their behaviour. It is therefore rational to seek to
extend the use of community sanctions as a cost eVective alternative to imprisonment for those oVenders
who do not need to be sent to prison. This is an argument that will be hard to sell to the public but there is
research evidence to show that there is public support for this constructive and cost sensitive approach to
punishment.

5.5 Recidivist Minor OVenders

This category of oVender presents a major challenge to criminal justice. Currently many jurisdictions
imprison such oVenders because of their persistence even though the instant oVence may not be suYciently
serious to justify imprisonment. This results in the “revolving door” syndrome. Evidence suggests that a
significant number of these oVenders have a range of issues which make it extremely diYcult for them to
break out of this cycle. Courts feel that imprisonment is inevitable because alternatives have not “worked”
or because the persistence of the oVending behaviour is viewed almost as a contempt for the authority of
the court. There is no easy answer to this problem. In my view prison should be reserved only for people
who need to be there and repeat community based sentences, probably some form of community service
order, should be seen as the norm for these recidivists.

5.6 Summary

This proposed sentencing framework is not in principle far removed from the current approach in
England and Wales. Prison should be reserved for those oVenders who either deserve prison because of the
seriousness of their oVence or because they present an unacceptable risk to the public of serious harm. Less
serious oVenders should receive either a fine or a community based sentence which is firstly, proportionate
to the seriousness of their oVence and secondly which addresses their oVending behaviour.However as there
is no systematic means of implementing this framework, nor any meaningful way of monitoring sentencing
practice, the public have no idea whether it works.

6. Implementation

The implementation of such a sentencing policy is a separate question. For example, although there might
be widespread agreement that prison should be used “as a last resort”, there is likely to be just as widespread
disagreement about what this means in practice.

The main aims of a sentencing policy should be:

— Within an overall framework of proportionality, to ensure that the main penal aims of public
protection, deterrence, reparation and rehabilitation are pursued.

— To ensure that there is a greater element of consistency in sentencing

— To allow sentencing decisions to be explained more clearly to the public.

— To clarify accountability in sentencing.

— To enable penal/correctional resources to be allocated in a more cost eVective manner.

6.1 An Independent Sentencing Commission

Parliament should establish an independent Sentencing Commission to develop a comprehensive system
of sentencing guidelines. The Commission should be comprised of people with expertise in sentencing and
criminal justice. This will certainly include members of the judiciary but will also include others such as
prison governors, police oYcers, representatives from voluntary sector criminal justice bodies, victims’
organisations, academics etc. The part time commissioners will be supported by an administrative team. The
production of a set of comprehensive guidelines is a major task and will require a significant commitment
of resources, at least initially. A representative from the executive should attend the Commission as an
observer to ensure that strong lines of communication exist between the various branches of government.

6.2 Sentencing Guidelines

These guidelines will provide a framework which will allow greater consistency and predictability in
sentencing while at the same time leaving a significant element of judicial discretion to take into account the
facts and circumstances of individual cases. Judges should be permitted to depart from the guideline range,
providing they give reasons for their departures. The guidelines need to be comprehensive (unlike the current
system of ad hoc guidelines) in order to allow proper forecasting of the impact of the guidelines on the prison
population. This will enable public debate about sentence severity levels to take account of the costs as well
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as the benefits of sentencing choices. This approach has been operating in the state of Minnesota for over
twenty years and some version of this has been adopted by most of the eighteen US states which have
developed guideline systems. A comprehensive approach also allows severity levels to be compared and
adjusted across all categories of crime and minimises the risks of media criticism of guidelines produced for
individual types of oVence.

The guidelines need not take the form of numerical grids which have been used in the US. The New
Zealand Law Commission has recommended that guidelines in that jurisdiction follow the model adopted
by the Sentencing Advisory Panel in England andWales and it would seem sensible for this approach to be
continued in England and Wales.

6.3 Engagement with the Public

The terms of reference of the Commission should require it to engage with the public through various
techniques including wide consultation, focus groups and deliberative polling. An interesting example is the
public education programme developed by the Victoria Sentencing Commission in Australia called “You
be the judge” which involves conducting sentencing exercises with school students and community groups.
The Commission should have a role in providing sentencing information for the public and also for
providing education and training for criminal justice practitioners, including the judiciary.

5 March 2007

16. Memorandum submitted by the International Centre for Prison Studies (ICPS)

Executive Summary

England and Wales has a high prison population due to a harsh sentencing policy and the lack of
prosecutorial diversion, judicial oversight of sentences and treatment provision for drug addicts and the
mentally ill. Ways of reducing short prison sentences need to include boosting sentencer and public
confidence in alternatives (such as those being pioneered through the Rethinking Crime and Punishment
project) and making decision makers aware of and responsible for the costs incurred (such as happens
through Justice Reinvestment initiatives in the USA)

Introduction

1. ICPS welcomes the opportunity to submit evidence to this important inquiry. ICPS is based in the
School of Law at King’s College London. We undertake research and practical work about the use and
practice of imprisonment around the world and in the UK. Our work is based on the international norms
and standards produced by organisations such as the United Nations and Council of Europe. These make
it clear that no one shall be deprived of liberty save as a measure of last resort, that extending the prison
estate should be an exceptional measure and that prison population inflation should met by decriminalising
oVences and the development of alternatives to prosecution, alternatives to pre trial detention, community
sentences, the avoidance of long terms of imprisonment and the use of parole and early release.

2. ICPS is undertaking two projects in England which are particularly relevant to this inquiry. The first
is coordinating a follow up to the Rethinking Crime and Punishment Project (RCP) which involves
increasing the understanding of sentencers, local communities and the general public about community
sentences. RCP are making a separate submission to the inquiry. The second is Justice Reinvestment which
is mapping the concentrations of oVenders in particular communities and encouraging locally based
responses to their oVending. Findings from these projects are discussed below.

General Comments

3. The data we collect and publish about prison populations in 200 countries finds that more than three
fifths of countries (61%) have a prison population rate below 150 per 100,000. The rate in England and
Wales—148 per 100,000 of the national population—is above themid-point in theWorld Prison Population
List.Wewelcome the acknowledgement by the government in recent consultation papers that there are types
of oVenders who should not be in prison, particularly women, the mentally ill, and juveniles.

4. The last nine years have brought a 26% rise in the number of people locked up with 16,000 new prison
places since 1997. The 80,000 people held in prison inMay represent the highest rate amongmajor countries
inWestern Europe, far in excess Germany, France, Italy, Denmark and Ireland. This is not because we lack
alternative sentencing options. Aswell as the harsh political andmedia climate, itmay reflect weaker systems
of prosecutorial diversion; lack of judicial oversight; and shortages of treatment provision for juveniles, drug
addicts and mentally ill.
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5. The government’s response to the various crises last year has been to promise—not for the first time—
tougher measures rebalancing the system in favour of the law abiding and bringing criminal justice to bear
more harshly on those who break the rules. Given the substantial financial, social and ethical costs of prison,
there is an alarming political consensus that prison numbers are bound to rise and only greater use of prison
can protect the public from harm.

6. There are good reasons for thinking that delivering more and more punishment is not the policy most
likely to produce safety, fairness or value for money. Recent tragedies have shown that the priority must be
to enable criminal justice agencies to concentrate their eVorts on serious and dangerous oVenders—
something which they have manifestly failed to do according to recent inquiries by the Chief Inspector of
Probation. To allow this to happen there is a need for a radically diVerent approach to lower level
criminality. Given the enormous overlaps between imprisonment and deprivation, equipping health,
education and social care systems to get to grips with people in trouble could produce a much greater
dividend in safety than the revolving door of prison. If combined with robust locally based services for
solving problems, there could be an opportunity for a system which delivers social as well as criminal justice
for oVenders, victims and the wider community.

Short Sentences

7. More than 50,000 oVenders each year are sentenced to prison for less than six months. The largest
group of these oVenders are convicted of theft or handling stolen goods, followed bymotoring oVences such
as driving whilst disqualified. About a fifth of the shortest sentences are served by people who have
committed one of a range of unspecified crimes such as breaching anti-social behaviour orders, drunkenness
or minor public order oVences. Such sentences bring few benefits to anyone, although it is said by some
sentencers that in the case of the most persistent oVenders it is important to express society’s view that
enough is enough. Set against this must be the damage to oVenders’ jobs, accommodation and family
support which research shows keeps them out of trouble in the future; and the danger that incarceration can
harden anti-social attitudes or even introduce oVenders to gangs, drug addiction or potential accomplices.

Net Widening

8. Recent years have seen a growing reach of the criminal justice system. As well as cracking down on
anti social behaviour, police oYcers, under pressure to meet targets to bring oVenders to justice, arrest and
process a growing number of young people whose misbehaviour and associated problems could be much
better resolved informally through mediation programmes in schools and neighbourhoods. Once in the
system, oVenders are subject to higher levels of intervention than was historically the case, with community
orders, previously used as genuine alternatives to prison, all too often imposed on low risk oVenders.
Increasingly demanding requirements in such sentences have led to a sharp increase in numbers sent to
prison for failing to comply with them.

9. This expansionist or net widening approach results in the criminal justice agencies, particularly prison
and probation services, seeking to resolve a wide range of deep seated social problems in the name of
reducing re-oVending. The Home OYce has been setting up a new organisation to do this—the National
OVender Management Service (NOMS)—but it is far from clear that such a highly centralised model,
divorced from the local communities that produce and suVer from crime is themost sensible structure.Were
a further review of correctional services to be undertaken now it would seem as likely to recommend locating
prison and probation services within the ambit of local area agreements as within a struggling Whitehall
department with regional oYces. Making local agencies—particularly councils—responsible for the
supervision and resettlement of oVenders could unlock a much wider range of rehabilitation resources than
is achievable through NOMS. This is the approach is being taken in Scotland.

10. A more local approach would also enable the people most aVected by crime to set priority tasks for
oVenders to undertake as part of unpaid work sentences. This could help instill community confidence so
that sentencers feel more able to impose such orders as alternatives to prison. Community penalties
organised remotely at the regional level could struggle to have such an impact.

Drug and Mental Health Treatment

11. Alongside a more sparing role for criminal justice and a muchmore local organisational structure for
services, there is a need for substantial investment in residential treatment provision for people whose
oVending is driven by mental ill health and addiction. England has about 2,550 residential rehabilitation
beds for drug addicts—about 40 per million of the population. This compares to 90 in the Netherlands and
150 in Canada—both of which countries lock up prisoners at a lower rate than in the UK. If Finland, with
a tenth of our population, locked up children at the English rate, one might expect a prison population of
300. In fact there are just a handful of boys in prison. Looking at psychiatric provision however, Finland
has about 4,000 beds for adolescents, compared to a total of 1,128 in England. What this data suggests is
that we are seriously underpowered in respect of intensive residential placements for diYcult people. Prison
fills the gap.
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Boosting Judicial and Public Confidence in Community Sentences

12. As part of a follow up to the EsmeeFairbairnFoundationRethinkingCrime and Punishment project,
ICPS together with the Probation Service and the Thames Valley Partnership has set up a project to test
ways of engaging local community groups in decisions about unpaid work. The Making Good initiative,
involving town, parish councils, tenant and resident groups, and neighbourhood action groups is pointing
the way to how the organisation of unpaid work and selection of placements might encourage greater
community confidence. Early results from pilot projects in Slough, Bicester, High Wycombe and Milton
Keynes are encouraging with a final report on the project due in 2008.

13. The project has also established a structured programme to enable sentencers to visit community
based alternatives to prison, meeting the oVenders and the operational staV and discussing their reactions.
The potential for boosting judicial confidence in alternatives to prison is suggested by the report of the
judges’ programme which took place in 2005–06 in the Thames Valley region. The report is attached at
Annex B. The programme involved Crown Court judges visiting a range of community based programmes
including a domestic violence programme, drug treatment centre and unpaid work projects.

Justice Reinvestment

14. Amore radical approach to sentencing could see financial incentives introduced so that in areas where
prison numbers are reduced, the resultant cost savings could be invested locally. In the US so called Justice
Reinvestment has focused political attention on the costs of imprisonment and the opportunities to spend
resources locally in a more socially constructive way. Concentrations of prisoners in the most deprived
“million dollar blocks” have led to calls for investment in public safety by reallocating justice dollars to
refinance education, housing, healthcare and jobs.

15. An ICPS project is exploring the relevance of the US approach to theUKbymapping concentrations
of oVenders in Tyne and Wear, discussing implications with stakeholders, and developing practical
project ideas.

16. This replicates earlier work in Scotland by showing a correlation between social deprivation and
imprisonment. Across the five boroughs of Tyne andWear, out of 5,000 plus people known to the probation
service last year, almost a third came from the poorest 10 out of 111 electoral wards. The concentrations of
those who went to prison are even higher.

17. The implications of this suggest local neighbourhood justice centres, patch based probation, (young)
adult oVending teams and more local authority involvement in community payback and resettlement.

18. A more radical approach could see prison/criminal justice costs made much more transparent locally
and even met from local taxes. In 2004, Gateshead magistrates sent 126 people to prison for an average of 2.3
months at a cost of almost £1 million. SouthamptonMagistrates sent 241 oVenders to jail for 2.6 months. The
£2 million plus could have paid for 370 people to undergo 12 week residential drug rehabilitation courses.

19. If local authorities were required to meet some or all of the cost of juveniles sentenced to custody,
they might work harder to develop preventive programmes or community-based alternatives. There is
currently an incentive for “cost shunting” in which local authorities fail to make interventions for which
they have to pay, in the knowledge that, should the child oVend, custodial costs will be met centrally. Youth
OVending Teams could be given a sum based on the costs of average use of custody over the last three years.
It then is charged for using custody in the following year but can keep any savings. This form of “justice
reinvestment” has proved successful in reducing juvenile incarceration in the US states of Oregon and Ohio.

20. There is also a Justice Reinvestment approach to restoring the market share of the fine among
sentencing disposals. A move to a fully fledged day fine system should be considered. So too should the
possibility that fine revenue (or a proportion of it) should be available to spend on crime reduction initiatives
locally, perhaps by the Crime and Disorder Reduction Partnership. This would provide an incentive for
courts to impose fines and possibly for oVenders to pay them.

Rob Allen
Director, ICPS

March 2007

17. Memorandum submitted by JUSTICE

1. JUSTICE is an all-party organisation, largely of lawyers, dedicated to advancing justice, human rights
and the rule of law. We are also the United Kingdom section of the International Commission of Jurists.

2. JUSTICE has long experience of working on sentencing issues. We have responded to, inter alia, the
Auld review of the Criminal Courts; the Halliday review of the sentencing framework in 2001; the Criminal
Justice Bill’s sentencing provisions in 2002; and the Home OYce consultation Making Sentencing Clearer
in 2007. We have published reports on restorative justice and life sentences and have intervened in several
cases concerning life sentencing.
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Summary

3. The current prisons overcrowding crisis is only the latest and most public manifestation of the long-
standing problems of criminal sentencing in this country. The Home AVairs Committee identified some of
these problems in their 1997–98 sentencing report: however, despite successive substantial legislative
changes in criminal justice, some passages in that report could have beenwritten today, almost 10 years later.

4. The current political climate oVers challenges to reform of the sentencing framework, but we believe
that a combination of greater clarity in sentences; greater involvement of communities (where appropriate)
in the criminal justice process through community justice initiatives; better treatment of victims through
adherence to measures such as the Code of Practice for Victims of Crime; and a focus on reparation to
victims and communities including through restorative processes, will help to increase public confidence in
the system and produce public support for these reforms. Hostility from some quarters to non-custodial
solutions will remain, but as the recent SmartJustice survey on women oVenders showed, there is public
support for alternatives to custody.73

5. We believe that sentencing for most crimes should focus upon two principles: reintegration of the
oVender into the law-abiding community; and reparation to the community and the victim for the crime.

6. In this response we recommend reforms that we believe to be feasible in the short to medium term, that
would reduce unnecessary incarceration and allow the resulting substantial financial savings to be invested
into the reforms that we propose. In some areas the reforms are substantial, but we emphasise that urgent
and major reforms are necessary in some areas of the justice system.

7. It remains the case that reforms to the criminal justice system alone will not solve the wider social
problems with which the system is asked to grapple. These problems are beyond the remit of this paper, but
we emphasise here the importance of integrating the criminal justice system, where appropriate, with the
delivery of other services that can (indeed which have responsibilities to) address problems that are among
the causes of oVending behaviour.

8. We therefore recommend the following, non-exhaustive set of measures:

— The mainstreaming of aspects of the community justice initiative into courts across the
jurisdiction, tying in the criminal justice system to the community and to other services.

— The mainstreaming of restorative justice practices at both the pre-court and sentencing stage; in
particular, the creation of an adult “referral order” and restorative cautioning for adults and
young oVenders.

— Specific statutory restrictions upon custodial sentencing.

— The repeal of aspects of the “dangerous oVenders” regime which can lead to “life” sentences being
applied disproportionately.

— Increased alternative residential provision eg mental health places.

— Radical change to the sentencing of women oVenders following the publication of the Corston
Review.

— Radical change to the youth justice system; the removal of children from Prison Service custody.

The mainstreaming of aspects of the community justice initiative into courts across the jurisdiction, tying in the
criminal justice system to the community and to other services

9. We support many aspects of the community justice agenda that has been pursued at the North
Liverpool Community Justice Centre and in Salford, and which is now being spread to other pilot areas.
We believe that they have enormous potential to increase public confidence in the administration of justice;
to reduce recidivism; and to promote confidence amongst the public and amongst sentencers in community
sentences.

10. We believe, in particular, that the following policies should bemainstreamed (some below are already
present in the community justice agenda; others are our own suggestions):

— co-location of key services within the court building; in particular, communication should be
improved between sentencers and probation, and other services such as drug treatment, mental
health and housing; it should be possible for input from local services to be incorporated into the
pre-sentence reporting process in appropriate cases;

— “problem-solving approach”: while this can result in disproportionate sentences, the creation of
an adult referral order (see below) and the ability to encourage the oVender to take up services
voluntarily (which is aided by co-location) should help to prevent this;

— follow-up on sentences: in particular, s178 of the Criminal Justice Act 2003 (power to provide for
court review of community orders) should be rolled out nationally. While it would be resource-
intensive and unnecessary to impose post-sentence follow-up in every case, sentencers should also
be made aware of community sentence “successes” eg through newsletters; and

73 http://www.smartjustice.org/presswomenssurvey.shtml
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— the involvement of communities: in notifying the court of locations where unpaid work projects
are needed; as volunteers (magistrates; witness service/victim support; referral order panel
members; etc); by publicising to them completed projects (through plaques, newsletters); by having
a police oYce, victim support and council “shop” on site.

11. We believe that in pursuance of this agenda, sentencing should be where possible focused upon the
local community: unpaid work should be completed within the local area and results should be, where
possible, tangible: the provision of new park benches; the redecoration of a community centre, etc. These
should be both published in local media and through the aYxing of plaques to completed projects, and
should be visited by local councillors and by magistrates. We are opposed, however, to the wearing of
uniforms by oVenders. We believe that this is contrary to the interests of re-integration into the law-abiding
community since it could result in humiliation and stigmatisation, reinforcing the oVender’s alienation from
the community and hostility towards the community and/or the authorities: this could impede
rehabilitation. In the interests of reducing recidivism, and promoting compliance with community
sentences, therefore, we believe that uniforms should be avoided.

12. It is also important that, in seeking rigorously to enforce community sentences to promote public
confidence, they do not become so inflexible that breach proceedings leading to revocation and custodial
sentencing become too frequent. The imposition, for example, of very strict time requirements on those with
chaotic, addiction-led lifestyles is unrealistic if applied too inflexibly and can lead to unnecessary re-
sentencing to custody. More discretion should be given to oVender managers so that the oVender is only
breached where there is a wilful disregard for the terms of the order.74

13. We also believe that the possibility of extending the community justice agenda to the prison system
should be considered: if current levels of overcrowding are reduced, we believe that consideration should be
given to greater localisation of imprisonment so that oVenders are closer to their families and local
communities, in order that family ties can be preserved. We also believe greater attention should be given,
in the pre-release period, to ensure that local services and facilities such as benefits are ready for the person’s
release and that there is no time delay where housing or benefits etc are lacking (which evidently will make
the oVender very vulnerable to reoVending). Greater communication between courts and such agencies
where a custodial sentence is imposed would be aided by the community justice agenda, eg if services are
co-located representatives can be informed immediately once the sentence has been handed down. They
should then be informed by the oVender manager once a release date is known.

The mainstreaming of restorative justice practices at both the pre-court and sentencing stage; in particular, the
creation of an adult “referral order” and restorative cautioning for adults and young oVenders

14. We welcome the recent report by Lawrence W Sherman and Heather Strang on restorative justice75
(RJ) and we believe that RJ should be mainstreamed throughout the jurisdiction. In the criminal justice
context, it should be available as diversion from court (eg through a restorative cautioning mechanism) and
in sentencing. We believe that RJ complements and enhances the community justice agenda, and that the
involvement of victims and other members of the community in RJ approaches would promote the
reintegration of the oVender; reparation to the victim and/or the community; and confidence of the
community in the criminal justice system. In practical terms, we believe that RJ can be mainstreamed by the
following methods:

— promoting its importance within the conditional cautioning framework for adults: restorative
justice practices can already be part of conditional cautioning under Part III Criminal Justice Act
2003, as is expressly set out in the Conditional Cautioning Code of Practice. This could be
strengthened by inserting a presumption that RJ will be used either in selecting conditions or as a
condition of a conditional caution, unless this is inappropriate in the individual case. For many
oVences, consideration should be given to removing the caution from the criminal record for
ordinary employment purposes (not for CRB standard or enhanced disclosures);

— creating a restorative caution/warning for under 18s: restorative cautions for youths are already
available in Northern Ireland; consideration should be given to removing the caution from the
record for ordinary employment purposes once the conditions have been completed;

— widening the circumstances in which a referral order for youths can be imposed: s17 Powers of
Criminal Courts (Sentencing) Act 2000 should be amended to provide that a referral order may
be passed even if the child or young person has previous convictions;

— creating a referral order for adults: we see this as a key complement to the community justice
agenda, as outlined above. These could include, if appropriate, RJ practices and/or reparation to
the local community, and would be overseen by a panel including volunteers from the local
community; and

74 For further information on this, please see JUSTICE’s January 2007 response to Making Sentencing Clearer at
www.justice.org.uk

75 Restorative Justice: the evidence, vailable from www.smith-institute.org.uk
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— oVering an RJ conference in appropriate cases before sentencing where a custodial sentence is
being considered: the outcome of such a conference may help to persuade the sentencer to impose
a non-custodial sentence; in case where it is appropriate for the victim to attend and (s)he is willing
to do so, it may also have benefits for the victim.76

15. We would also welcome the spread of RJ practices outside the CJ system, for example in schools as
amethod of preventing unnecessary exclusions, and in neighbourhoods (managed by neighbourhood police
or local authorities) in order to defuse neighbour disputes and avoid unnecessary recourse to measures such
as ASBOs. Such measures could impact indirectly upon numbers in custody.

Specific Statutory Restrictions upon Custodial Sentencing

16. In our response to Making Sentencing Clearer, we proposed specific statutory bars on the use of
custody for certain oVences in the absence of prescribed aggravating features, for example:

— To prohibit or restrict, in law, the use of custody for certain oVences, eg:

— shoplifting of goods under a certain value;

— possession of drugs (up to a certain amount, for personal use);

— low-value fraud (eg personal benefit fraud);

— breach of an ASBO, except where the breach would otherwise be an imprisonable oVence;

— breaches of ASBOs by children and young people.

17. It is clear, in our view, that one reason for the current excessive use of custody is that generalised
threshold terms such as “so serious” and “last resort” can fluctuate in meaning, according to the prevailing
media and political climate. As ProfessorRodMorgan has said in relation to youth sentencing, “a last resort
today is substantially lower than 10 to 15 years ago”.77 The current situation is such that, we believe, more
specific restrictions upon custody are required.

18. It is necessary for custody to be available as an option to the courts in relation to oVences where there
is a danger of death or serious injury tomembers of the public (egmost oVences against the person); or where
custody is required in order to provide an adequate deterrent against otherwise profitable oVending (eg
serious fraud). However, in relation to the oVences listed above, the option of custody should be legally
restricted. One problem is that the legal definitions of many oVences mean that they can be committed at
highly varying levels of seriousness eg criminal damage; theft; robbery. However, just as the mode of trial
is demarcated for criminal damage according to its value, it should be possible to prescribe, for example,
that a custodial sentence is not available for criminal damage unless one or more of a list of aggravating
features is present.

19. These features would have to be carefully selected for each oVence [some could be common to many
oVences], following consultation, in order to avoid arbitrariness or discriminatory eVect. As an example,
however, in relation to shoplifting, it would be possible to provide that custody could not be imposed for
theft from a shop unless one or more of the following features were present: breach of trust; high value (eg
£200 or more); part of professional criminal enterprise . . . [others could be listed].

20. Such legal changes might be objected to on the basis that there would be an inadequate deterrent
against persistent minor oVending. If this were the case, options would include allowing custody in the
absence of any of the normal factors that make custody an option, if the person either has a particular
number of convictions for the same/similar oVences, or if they have already received say, two community
sentences for the same/similar oVences. However, care should be taken in this context, since some crimes,
such as shoplifting, will frequently be a crime of repetition, led by substance addiction. Robust community
sentences, properly enforced, should provide a deterrent against repeat oVending below the custody
threshold. Further, if sentencing focuses even more than at present on “trigger” factors and attitudes, for
example, through the use of adult referral orders, then hopefully recidivism will be reduced. Repeat
“cynical” oVending designed to evade the custody thresholds (eg repeatedly stealing items slightly below the
minimum value threshold) could be deterred by framing the threshold factors to include such behaviour or
by retaining the option of custody for repeat oVending egwhere two community sentences have already been
imposed, or on a certain number of convictions for that oVence, but giving guidance to restrict custody to
these “cynical” cases.

The repeal of aspects of the “dangerous oVenders” regime which can lead to “life” sentences being applied
disproportionately

21. We are deeply concerned about the impact of the “dangerous oVenders” provisions in the Criminal
Justice Act 2003. It should be recalled that these allow, inter alia, the imposition of what is eVectively a life
sentence in relation to a range of oVences where a life sentence would not otherwise be available or if

76 For further information see Restorative Justice: the evidence, Laurence W Sherman and Heather Strang, www.smith-
institute.org.uk

77 Professor Rod Morgan, quoted in Youth Justice system is in crisis, oYcials warn courts, Guardian, 25 October 2006.
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available, would not otherwise be imposed (imprisonment for public protection), and presume that such a
sentence should be imposed on the second conviction for such an oVence. We are concerned that:

— “dangerousness” requirements are insuYciently stringent only to catch those oVenders who need
this kind of sentence;

— The oVences involved will not necessitate a life sentence (in some cases, these oVences do not
normally carry a maximum life sentence; for those that do, the IPP sentence is designed to be used
in “dangerous” oVender caseswhere the oVence is not serious enough for a life sentence), and could
include for example a robbery using minimal force;

— IPPs with short minimum terms may be inherently problematic because of the diYculty of
persuading the Parole Board that risk has been suYciently reduced in the short intervening period
between sentence and expiry of minimum term, particularly if availability of programmes is
limited.

22. We are also concerned that the Parole Board has been asked to take on the function of eVectively
determining the length of sentence of a wide range of oVenders, as a result of these provisions, in
circumstances where its institutional independence remains compromised as a result of its relationship to
the Home OYce. The Board also, in our opinion, has insuYcient powers to fulfil its functions as well as
possible—in particular, it lacks the power to compel witnesses. We believe that consideration should be
given to transferring the Board to the Tribunals Service as an independent tribunal.

23. In relation to the dangerous oVenders provisions, we believe that if the sentence of imprisonment for
public protection is retained, the second oVence presumption in s229(3) Criminal Justice Act 2003 should
be abolished. If the person is genuinely dangerous and is being sentenced for a serious specified oVence, then
the presumption is unnecessary. Further, consideration should be given to imposing a threshold, whereby
if in the absence of the dangerous oVender provisions the appropriate sentence would be less than, say, five
years’ imprisonment, then IPP cannot be used.

24. We are also concerned that in the current state of prison overcrowding, the facilities and programmes
available in prisons may be inadequate to rehabilitate the person so that the risk to the public is reduced.
The removal of non-violent oVenders in all but very serious cases from custodial sentencing would allow
funds to be reallocated to the rehabilitation of dangerous violent and sexual oVenders in the custodial
setting.

25. However, we also question the entire approach of indeterminate sentencing for all but the most
dangerous violent and sexual oVenders.

Radical change to the sentencing of women oVenders following the publication of the Corston Review

26. We await with interest the publication of the Corston review of women’s imprisonment. We believe
that many women now in custody could be given eVective community sentences or serve their sentence in
alternative accommodation that focused on the causes of oVending behaviour.

Radical change to the youth justice system; the removal of children from Prison Service custody

27. We believe that the incarceration of damaged children in unsuitable and dangerous institutions is a
national scandal. We are very concerned that 29 children have died in custody since 1990. We believe that
the youth justice system is in need of radical reform. Practical steps that should be taken include:

— Introducing restorative cautioning for youths to avoid unnecessary court appearances;

— Ensuring OBTJ targets do not push children into unnecessary formal disposals for minor
misbehaviour;

— Widening the criteria for referral orders in court so that they can be imposed even where a child
or young person has previous convictions;

— Preventing “playground” behaviour from coming to court in the first place through robust CPS
policy against prosecution in such cases;

— Preventing custody from being imposed for breach of an ASBO or similar order by a youth;

— Expanding the “last resort” criterion to provide a custodial sentence may only be imposed where
the child’s oVending behaviour demonstrates a risk of serious injury or death to members of the
public;

— Abolishing Prison Service custody for children; local authority secure children’s homes should
accommodate those who genuinely need to be in custody; dedicated juvenile psychiatric provision
should also be expanded; if there are individual young people who require a high security
environment then specialist provision should be made;

— Retain specialist custodial provision for young adults (the OVenderManagement Bill would allow
this to be removed).

March 2007
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18. Memorandum submitted by Paul KiV

Reasons for Rises in the Use of Custodial Sentences 1995 to 2005

Between 1995 and 2005, the annual number of prison sentences rose by about 25% from circa 80,000 to
circa 101,000.

Although there has been some limited research into the reasons underlying this growth in volume, it has
not made use of a suitable research design and has therefore generally been inconclusive.

No research has yet established that, given similar circumstances, the sentence passed for a given oVence
has been more likely to be given a custodial sentence in 2005 than in 1991.

A piece of research with a research design suYcient tomeasure whether magistrate sentencing has become
more likely to use custodial options over the last 10 years could be and should be executed quite simply.

The main body responsible for increasing the number of custodial sentences passed over the 10 years has
been the magistracy. (Between 1995 and 2005, the number of custodial sentences passed by magistrates
courts increased from just over 20,000 to 33,000—62% of the entire growth in custodial sentences).

Although the growth in numbers of custodial sentences in magistrates’ courts has also been associated
with a growth in the proportionate use of custody, representatives of the magistracy have maintained that
the apparent increased tendency to use custodial sentences reflects real shifts in the level of seriousness of
oVences coming before them.

This explanation is lent credence by the fact that the average length of custodial sentences passed by the
magistracy has actually fallen since 1991.

This does not suggest increased leniency but a significant rise in the number of cases where oVence
seriousness was only just over the threshold for passing a custodial sentence whilst the number of cases
clearly over the threshold has probably remained very stable over the 15 year period.

2003 CJ Act

Despite what observers might have imagined or hoped to see, there never was any indication that the 2003
CJ Act was designed to reduce the use of short custodial sentences. Indeed, had the provision for custody
plus been put into eVect, the opposite was a much more likely outcome.

Despite a number of papers on the subject, the Sentencing Guidelines Council has never yet been able to
make any headway in determining exactly what might comprise a case “so serious” that only a custodial
sentence would be suYcient. The definition has been repeated endlessly but what it means in concrete terms
has never been defined. Not surprisingly because it is an impossible definition to make objectively.

Other features of this and more recent legislation (such as admission of hearsay evidence and abolition
of double jeopardy rules) plus the eVects of public debates (such as guilty plea discounts) have intensified
the probability of serious oVences getting longer prison terms.

Rises in the Prison Population 1995 to 2005

Debates about the thresholds for custodial sentences have been plagued by a key assumption that the
growth in the size of the prison population from 51,000 to 76,000 between 1995 and 2005 could be attributed
mainly to the greater use of custodial sentences, especially the short custodial sentences imposed by the
magistracy.

There is a serious flaw in this argument.

It ignores the fact that, despite the eVects of growth in the number of shorter custodial sentences since
1995 (mainly at the magistrates’ courts), the total number of people in custody at the end of 2005 for a short
prison sentence (six months or less) was only 6,000. This is only 1,500 more than were in prison in 1995 for
such short sentences (4,500). Thus only 6% of the growth in total prison population between 1995 and 2005
could be attributed to the increased use of short custodial sentences.

One of the reasons why the numbers actually in prison for short sentences has not risen very much is that
the average length of such short sentences has fallen markedly over the 15 year period.

Real Reasons for Rises in the Prison Population

The real culprit behind the rise in the prison population since 1995 is the extent to which the Crown Court
has passed many more long and very long prison sentences.

At the end of 1995, there were 32,000 people in prison for sentences of over 12 months. This number rose
by 2005 to 54,000, an increase of 70%.

The numbers serving sentences of four years and over alone at the end of 2005 was 32,000, an increase of
90% since 1991.
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These trends are clearly but not wholly attributable to a significant rise in the average length of sentences
for serious oVences.

There has, at the same time, been a significant rise in the number of such cases coming to court.

Arguments for Replacing Short Custodial Sentences with Community Sentences

Problems lie in the nature of arguments used to argue the case for replacement of short custodial sentences
by community sentences.

The first problem lies in the false analysis of the role of short prison sentences in raising the size of the
prison population, as explained above.

Other arguments mainly rely on the use of relative cost and eVectiveness arguments.

Cost

Although it is true that the annual cost of an average prison place is five times that of a community
sentence of similar length, it is not true that the average cost of a community sentence to replace the average
short custodial sentence is lower than its custodial equivalent.

An average short custodial sentence last three months or less, of which only half is spent in custody in the
cheapest types of custody—at a total cost of about £3,000.

The community equivalent would last between 12 and 18 months as a minimum and would use the most
expensive community option—at a total cost of between £6,000 and £9,000

Effectiveness

It is often argued that community sentences are at least no less eVective than short custodial sentences in
reducing recidivism.

However, despite an agreement some years ago to change the way that such recidivism ismeasured,Home
OYce data analysts persist in comparing recidivism after completion of custodial sentences with recidivism
measured from the start of community sentences.

This is absurd since the community sentence is designed to produce a reduction in oVending through
therapeutic intervention which has not been completed until the sentence is finished.

A New Approach

A case for replacing short custodial sentences with community sentences can nevertheless be made.

First, a fair comparison of community sentences with short prison sentences would almost certainly reveal
that community sentences are indeed much more eVective in tackling recidivism.

Secondly, the simple comparison of prison and community sentence operational costs ignores the cost to
the state and society of the disruption to oVenders’ lives engendered by a prison sentence and the cost of the
higher rate of recidivism. These costs are only partially borne by the Home OYce so seem to get ignored in
policy evaluation.

The Home AVairs Committee could and should take a lead in promoting a better means of making the
comparison of alternative sentences total social costs and benefits.

At the same time, the Committee could and should press for research:

— Into the reasons underlying the rise in the number of persons in prison serving long prison
sentences.

— Clarifying whether the rise in short prison sentences can be blamed on tougher sentencing or not.

Paul KiV
Cracking Crime Scientific Research Group, University of East London

6 March 2007

19. Memorandum submitted by the Ley Community

The Ley Community provides a long and intensive residential rehabilitation programme for up to 58
entrenched addicts, many of whom have spent substantial periods of time in custody. It is not unusual for
a Judge to indicate to an oVender that he would be considering a prison term of over five years should the
oVender be breached for failure to keep to the conditions of residence and return to Court.

The treatment programme lasts for twelve months and is very structured. Residents have little free time for
themselves, and agree to a regime that seriously restricts their civil liberties: all phone calls are “covered”, letters
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in and out are read by staV, and visits are only allowed after several months, and then supervised. Residents also
have no access to money whilst in treatment, with their personal purchases managed through staV.

Very high standards are demanded from residents. The local Environmental Health OYcer has commented
that the standard of cleanliness in theCommunity kitchens exceed any restaurant in theCounty. The programme
is run as a Therapeutic Community whereby residents take responsibility for running the various departments
in a large residential facility. Once they have settled into the regime, they have the opportunity to explore the
reasons behind their addiction and oVending behaviour. For many, this takes them to come to terms with early
childhood trauma: physical, emotional and sexual abuse, abandonment and loss. The process requires residents
to form strong relationships with each other, and hold each other to account.

After eight to nine months in the programme, residents have become comfortable with themselves, and fairly
institutionalised. They then move into the stage of the programme that prepares them to leave: undertaking
voluntary work, socialising outside the Community in Oxford, and preparing for looking for full time
employment. During the nine years that I have worked at the Ley Community, all but two residents who have
completed the programme have obtained full time employment on the open job market. They are required to
haveworked for threemonthsbefore theymoveonwith their peers into rentedaccommodation inOxfordhaving
saved for their deposit and a months rent in advance. The importance of full time work and no longer being
dependent on State Benefits is crucial to ex-residents self-esteem.

Around 40% of residents admitted to the programme complete their treatment and move on in employment.
For a time last year, we were running well under full occupancy along with many of the other residential
treatment facilities in the country. There would appear to be a serious lack of “joined up thinking” when there
are places available for treatment unusedwhen theprison population is apparently at crisis point.Unfortunately,
the cost of paying for a prison bed comes from a diVerent source to that which pays for residential treatment in
the Community. Over the last few years, the Government has greatly increased the funding for drug treatment,
but this has primarily been focused on community provision (structured day care and methadone prescribing).
During 2006–07, I understand that there was a drop of nearly 10% in referrals into residential drug treatment
with the result that some units were put at considerable risk, whilst others were forced to close.

Highly structured residential drug treatment facilities are not an easy option to a custodial sentence.Many of
the residents at the Ley Community state that prison is amuch less demanding option that staying in treatment:
indeed, some chose to leave knowing full well that they will be returning for a further lengthy prison sentence.
At present, the National Treatment Agency, the Special Health Authority set up by the Government to oversee
drug treatment, is undertaking amajor exercise to ensure that all residential unitsmeet defined quality standards.
This is awelcome initiative, as Courts need to be confident that treatment programmes in each facility are robust
and eVective.

The Ley Community receive many visitors each year, and the usual response is bewilderment as to why there
are not more residential facilities like the Ley. In July 2006, we made a bid for capital money from the
Government for residential and in-patient provision to set up a residential unit specifically for Priority and
Prolific OVenders as a regional resource for the National OVender Management Service. We felt that such a
resource would fit the regional strategic plan for dealing with oVenders. Unfortunately, the timing was poor as
the funding stream for NOMS has yet to be decided, and we were unable to progress the bid.

I very much hope that members of the Home AVairs Committee will be able to visit the Ley Community as
part of their inquiry. I have no doubt that treatment facilities such as the Ley Community have a potentially
significant role in eVective sentencing.

Paul Goodman
Chief Executive

28 February 2007

20. Memorandum submitted by the Local Government Association

Key Messages

— Local authorities have a major role to play in reducing re-oVending which should be developed.

— In terms of eVective sentencing, the role of local authorities includes:

— providing unpaid work placements as part of community sentences;

— providing directly and through partnerships a range of rehabilitative interventions for
oVenders carrying out community sentences;

— securing community engagement for community sentences; and

— Little is achieved by sending more than 50,000 people to prison each year for less than six months.

— Prison is not succeeding in turning the majority of oVenders away from crime.

— Non-custodial sentences could oVer a more eVective alternative to prison sentences in the right
circumstances, specifically for low and medium risk oVenders.
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Background

1. The Local Government Association (LGA) exists to promote better local government. We work with
and for our member authorities to realise a shared vision of local government that enables local people to
shape a distinctive and better future for their locality and its communities. We aim to put local councils at
the heart of the drive to improve public services and to work with government to ensure that the policy,
legislative and financial context in which they operate, supports that objective.

2. We produced the report Going Straight in 2005 which argued that criminal justice agencies alone were
unable to provide or guarantee the eVective resettlement of prisoners and that local authorities have a major
role to play in reducing re-oVending.

3. The LGA established the Coalition on Social and Criminal Justice, comprised of Crime Concern,
Clinks, the International Centre for Prison Studies, the Probation Boards’ Association, the Prince’s Trust
and the Prison Reform Trust in early 2006. In November the coalition produced Neighbourhood by
Neighbourhood: local action to reduce re-oVending which stated that local partnerships and local knowledge
is the way to manage oVenders successfully.

Context

4. Neighbourhood by Neighbourhoodmakes the point that little is achieved by sending more than 50,000
people to prison each year for less than six months. This is because such short sentences frequently fail to
reform behaviour. The severity of sentencing practice in recent times has led to increasing numbers of people
sent to prison, with non custodial sentences used less often than they were in the past for the same oVences.
Yet there is overwhelming evidence pointing to the fact that prison doesn’t work, especially for low to
medium level oVenders who often receive these short prison sentences.

5. The prison population has reached record levels and rates of re-oVending upon release are rising. In
1992, 51% of those released from prison were reconvicted within two years; by 2004 the two-year re-
oVending rate was 67%. In comparison, in 2004 the two-year re-oVending rate for those given a community
sentence was 53%.

Solutions

6. Non-custodial sentences could oVer a more eVective alternative to prison sentences in the right
circumstances, specifically for low and medium risk oVenders. Non-custodial sentences must be
accompanied by rehabilitative interventions that address the causes of oVending and re-oVending. Local
authorities have a major role to play here, in terms of oVering unpaid work schemes as part of community
sentences, and in their role as providers and commissioners of services. The services for which local
authorities have responsibility (including housing, education and leisure) are of pivotal importance in
helping determine whether the complex needs of many ex-oVenders are met or not, as are the relationships
with the local community.

7. The LGA believes that encouraging the greater involvement of local people in the punishment of
oVenders and their subsequent re-integration into the community is an important aspect of providing
sustainable local solutions to reducing re-oVending. Being able to articulate clearly what a sentence involves
is an important first step.

8. The current system of Community Payback oVers local people the chance to have a say in how
oVenders are punished. As part of this scheme, local authorities can oVer unpaid work placements for
oVenders on suitable projects. The Community Justice approach, piloted in Liverpool and Salford and
recently expanded to ten new areas, gives the community a say on what projects should be the subject of
unpaid work and seeks to reintegrate oVenders into the community. The LGA welcomes the greater
involvement of the public in the management of oVenders. We believe that an eVective community sentence
oVers people the chance to develop new skills to help them break the cycle of re-oVending and reintegrate
into the community.

Additional Material

Going Straight reducing re-oVending in local communities:
http://www.lga.gov.uk/Documents/Publication/goingstraightfinal.pdf

Neighbourhood by neighbourhood: local action to reduce re-oVending:
http://www.lga.gov.uk/Documents/Publication/neighbourhoodbyneighbourhoodfinal.pdf

Emma Varley
Policy Consultant

8 March 2007
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21. Memorandum submitted by Ben Lyon

A restorative justice approach, integrated within the Criminal Justice System (CJS) should meet the
following aims:

— To allow the victim to be heard, to receive an apology and possibly reparation.

— To give the oVender the opportunity to make good some of the harm caused.

— To increases satisfaction with the criminal justice system for all parties and agencies.

— To provide information that can be used by the courts, oVender managers and tribunals when
considering the sentencing or management of oVenders.

— To provide information which is particularly useful for the assessment of risk, to all parties and
especially for the victim.

— To reduce the cost of crime both to victims and through more eVective sentencing of oVenders.

The use of restorative justice is accepted and integrated throughout the youth justice system but has been
largely ignored in adult sentencing.Where it has been introduced into legislation no provision has beenmade
for its implementation by the relevant agencies. This response to consultation is made on the basis that
restorative interventions can be pragmatic, eVective and reduce the cost of sentencing. The following
proposals stem from actual experience in this field and aremade on the basis that they can achieve the above
aims. In addition they are by definition truly restorative, ie that they can repair the damage caused by the
crime, and this can be achieved in concert with the traditional justice system. The following uses of
restorative interventions should be considered:

Diversion:

The use of mediated resolutions is the norm in civil law. A similar flexible approach to a significant
proportion of criminal cases prior to the court process could divert them from the full court process. A
sensible and sensitive assessment of the reparation needs of the victim and the willingness of the oVender to
respond could provide a solution, an outcome agreement, which the District Judge or Magistrates could
endorse as an agreed , and therefore eVective sentence. The time taken by the court would be reduced and
some custodial sentences could be rendered unnecessary or substantially lessened. Criminal mediation
would be shorter than traditional court processes and would address the underlying causes of conflicts
leading to the oVence.

Fear of reprisal and the on-going risk can be reduced when the victim is enabled to make their own
assessment.

Prior to sentence:

After conviction and prior to sentencing there is scope (as proved by all three Home OYce research
projects, including my own Connect Project) for restorative processes to provide settlement, reparation and
reduce the fear of oVending. The victim is involved in a way which allows the court to remain safely
independent. The court is provided with the outcome of the restorative intervention and can use this to
inform the sentence. The need for long custodial sentences can sometimes be significantly reduced or
avoided.

For example:

In a case where money has been stolen by fraud and where there has been a breach of trust it would be
inevitable that a custodial sentence will follow. A restorative justice approach would consider the victim’s
need for recompense and to keep the oVender employed and paying restitution. Equally important the
feeling of betrayal felt in these cases can be addressed. In such a case the money stolen is recovered and the
cost of custody avoided. An added benefit is that there is no need to rehabilitate the oVender from the
oVending behaviour learnt during a prison sentence.

Post sentence:

Circles of support and accountability have been used with sex oVenders returning to the community.
However they could be extended to cover a wider range of oVenders returning to the community. For
example a large proportion of female prisoners are released with multiple needs and a high level of
vulnerability. Properly supported, monitored and held to account by a coordinated group of professionals
and volunteers these oVenders are farmore likely to be safely reintegrated into their communities. Reduction
of the cost of custody, of social care and the break-up of family life could be considerable; certainly worth
the experiment. Restorative justice aims to heal the damage done to community as well as the more focused
goals such as re-oVending rates. By involving the community, including faith groups and minority ethnic
communities, we could use these circles of support in a wider role, meeting the needs of victims and reduce
fear of crime in the community
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Post sentence and Pre-release:

Serious and sensitive cases have been mediated for some years by a few experienced and skillful criminal
mediators in this country. This work is well proven and should be endorsed and supported by government.

These are cases are mainly initiated by the victims or their surviving family members. Victim-oVender
mediation provides the answers obscured by the court process but which are essential to the recovery of
grieving relatives and traumatised victims. It can settle vicious disputes which could reignite upon the
eventual release of the oVender. At a more pragmatic level they allow the victims to assess for themselves
what the risk to them will be when the oVender is released on licence. This approach has been successfully
used in murder cases, sexual oVences, robbery, serious assaults and gang related cases. However it is not
funded, it is not acknowledged at a senior level and is constantly at risk of removal.

When serious oVenders are released, and the CJS is finished with them the victims and the wider
community still have to come to terms with them. The risk still needs to reduced, the fear still needs to be
addressed and the conflicts need to be settled. Restorative justice provides the solution.

Proposals:

— A clear lead from government that restorative approaches ie mediation in criminal cases and
reparative processes have the backing of law. That they should be encouraged, facilitated and
funded by the relevant CJS agencies.

— The requirement for regional criminal justice boards to make provision for restorative justice
interventions. This could be a small flexible service available to the Courts at all stages of the
Justice system or possibly as part of Community Courts provision.

— At any stage the Court should be able to ask for the possibility of reparation, the needs of the
victim, or the potential of mediation in criminal cases.

— Victim care units should provide access to restorative processes for victims.

— There should be careful (funded) extension of experimentation with Circles of Support and
Accountability, perhaps in the area of women facing or serving custodial sentences.

— Recognition of the need to support restorative practitioners and to ensure good quality work in
this field.

This response to the sentencing consultation is from the perspective of a restorative justice practitioner
currently working with victims of serious violent and sexual crimes. I started this work as a seconded police
oYcer providing restorative justice interventions in one of the pilot Youth OVending Teams. I subsequently
managed the Connect Home OYce research project in adult RJ and have trained probation colleagues in
restorative practice. I have maintained contact with RJ in the youth justice system as a volunteer. I am a
founder member and instigator of the Register of Restorative Practitioners, and believe myself to be on the
“pragmatic wing” of RJ thought and practice.

I am now employed as a Victim Liaison OYcer with the London Probation Service, but respond as an
independent restorative practitioner. All the above views are based on casework which can be expanded
upon if required.

Ben Lyon
Restorative Practitioner

8 March 2007

22. Memorandum submitted by The Magistrates’ Association: Sentencing Policy & Practice Committee
and Judicial Policy & Practice Committee

1. What would a more eVective long-term sentencing policy look like?

We have a clear sentencing policy set out in the Criminal Justice Act 2003, with guidance from the
Sentencing Guidelines Council. This is based on the concept of seriousness, and society’s understanding of
that is crucial.

For sentences to be eVective there is a need for proper and suYcient funding of the Probation and Prison
services so that eVective programmes can be oVered to all in need of them. At the moment, the Probation
Service is not always able to deliver a swift response to courts that need reports, neither is it able to oVer all
the programmes that it should be doing. Prisons are over-crowded and cannot oVer the education/work/
training/rehabilitative programmes that will lead to a reduction of re-oVending.
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2. What steps might be taken to reduce the prison population whilst retaining public confidence in the criminal
justice system?

It is vital that any “steps” taken to reduce the prison population are not in any sense pressure on
independent sentencers, nor seen as such, because this would in itself have a disastrous eVect on public
confidence. This applies equally to executive action on release from prison which again can be interpreted
as overriding sentencing decisions by the judiciary. A change in legislation, with extensive consultation to
begin with, would give the opportunity for public debate and finally parliamentary decision. The key to this
is society’s understanding both of what it is that constitutes a serious oVence, and the fact that punishment
in the community can be appropriate for some serious oVences. What is needed is greater public acceptance
of this fact. This necessitates an increase in public confidence in community penalties—which must include
better resourcing for probation, good local links and a halt to changes that lowermorale in the service. High
profile work carried out in the community with the community being able to have an input into what work
needs to be carried out could contribute to a better understanding. Experience in projects such as Local
Crime Community Sentence has shown that when people understand that community sentences can be
much more onerous than a few weeks doing very little in prison they recognize that community sentences
can be more appropriate.

Speeding up the rate of deportation of foreign nationals who have completed their sentences and
increasing facilities for oVenders suVering mental health problems would greatly reduce the prison
population.

3. What steps should be taken to get people from vulnerable groups (women, young people, the mentally
disordered, alcohol and drug addicts, and minor oVenders out of prison?

In the first place, there should be no assumption that because people come from vulnerable groups then
prison is inappropriate. Therewill be circumstanceswhen this is the right disposal; people are given custodial
sentences because they have committed serious crimes. There are however, circumstances where it would be
extremely helpful to have better provision elsewhere for those with particular needs. More resources are
needed to provide alternative accommodation to protect such vulnerable groups. If they have, for instance,
mental health needs (not great enough for a hospital order to be a possibility) but pose a danger to the
community then without alternative provision prison may be inevitable. However, a non-custodial sentence
could be considered if proper provision were in place to guard against the risk to others.

4. How can community sentences be more appropriately used?

The legislation and guidance is very clear that community sentences can only be justified if an oVence is
serious enough to warrant them. That is perfectly appropriate. Resources must be available to ensure that
oVenders are supervised eVectively.

If an oVender says that he cannot do unpaid work because of a medical condition he should be required
to produce a medical certificate.

5. What is the role of restorative justice?

Reparation is one of the stated purposes of sentencing. There are interesting restorative justice schemes
in place but it is important that they are properly administered with everyone’s full consent (rather than
being imposed in any way by a court) as such an approach is not acceptable to everyone.

Research indicates that a restorative approach to justice, when an oVender is faced by his victims, is more
eVective than when he is not. The problem is that victims do not always want to see the person who has
assaulted/robbed/harassed them. More must be done to make restorative justice less of a burden upon
the victim.

6. Should short term imprisonment be abolished, and if so, how?

No. The idea that prison sentences have to be long enough for something to be “done to” people is
misconceived. Custody, of whatever length, is a sentence to mark an oVence of particular seriousness, and
that is NOT the same as something that poses immediate physical danger. Major fraud including breach of
trust—very persistent oVending showing contempt for court orders (and therefore the whole system of law
and order)—breach of community penalties—hard core fine defaulters—all these are serious matters that
could justify custody. There has got to be an ultimate and totally enforceable punishment for these non-
compliers. The statute says that prison should be imposed for as short a period as is commensurate with the
seriousness of the oVence, and that could mean a short term.
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7. How can the system of recalls for oVenders who breach community sentences or licence conditions be
improved?

It is important that oVenders who breach are brought to court more quickly. The period between
unacceptable absences and an appearance in court is usually too long so that the oVender receives the wrong
message. An individual who fails to attend an unpaid work session at the weekend should be returned to
court on the Monday or at least within one week. Local communities want to know that court orders are
being implemented and obeyed.

At present, if an order is breached magistrates must either make the requirements attached to the order
more onerous or must revoke and re-sentence. However, we need to consider whether the court should once
again have the opportunity of fining the defendant and allowing him to continue with the community
sentence. Legislation should not restrict sentencers’ discretion and should make allowance for the oVender
who may basically want to comply, but relapses on the way to rehabilitation.

8. Should it be more diYcult to qualify for indeterminate sentences for public protection?

No comment.

9. Should the use of conditional cautions and referral orders be extended?

Conditional cautions (together with simple cautions, fixed penalty notices and penalty notices for
disorder) are out of court disposals and in relation to these the answer is—most definitely not. It is already
possible for these out of court disposals to be misused, applied to cases that are serious enough to come to
court. Taking more cases out of the formal justice system, with all its checks and balances and impartiality,
will simply reduce confidence in the system. In relation to referral orders, at present only available in the
youth court, these at least do involve the court but in a way in which the sentencers’ discretion is severely
limited and an extension of this concept would not be helpful.

10. Given that many persistent oVenders commit minor oVences, howwould you recommend dealing with them?

There is no simple answer to this—each oVender (whether persistent or not) is an individual. Previous
convictions must be treated as an aggravating factor where the court considers this reasonable, and that will
apply in some circumstances for previous minor oVences. Similarly, oVences committed on bail aggravate
seriousness ı and the determination of seriousness is at the beginning of the sentencing decision.

11. To what extent has public confidence in sentencing been eroded (eg by the media), and what can be done
about this?

Generally the media are only interested in bad news. Some oVenders who receive community sentences
do not re-oVend. There needs to be much more balanced and objective reporting and information on re-
oVending rates would assist this process. However, erosion of confidence has been caused at least as much
by conflicting political messages as by the media. A consistent message would help enormously. Events to
demonstrate to the media and the public how our sentencing process works and how we are working to
specific guidelines are also helpful. The Magistrates’ Association Magistrates in the Community Project,
together with Local Crime Community Sentence, have been extremely successful.

The 30% reduction for a guilty plea is not widely understood. The explanation of a sentence—half only
to be served etc—is all seized upon by the tabloid press and made much of. The questions of licence
conditions, HDC and executive recall should be better understood, explained and publicised.

It would also be useful to:

— Confine use of fixed penalties to the most minor oVences where there is no question of
compensation.

— When a court follows the law and makes a sentence that the media latch onto as inappropriate
(as in the case of Craig Sweeney) the government should support the decision of the court.

— Encourage victims to prepare a statement to be given to the court.

12. How can arrangements for the rehabilitation and resettlement of oVenders contribute towards more
eVective sentencing?

By retaining local involvement, including that of sentencers, in local probation services. That will improve
confidence between sentencers (who are also members of the public) and probation staV.
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13. Should the sentencing guidelines process be changed? If so, how? Is the current approach the most
appropriate?

The current process is appropriate.

March 2007

23. Memorandum submitted by The Magistrates’ Association: Youth Courts Committee

What steps should be taken to get people from vulnerable groups (women, young people, the mentally
disordered, alcohol and drug addicts), and minor oVenders out of prison?

The greater provision of more community based orders, which would include programmes for young
people, so that magistrates have more alternatives to use for serious and persistent oVenders. These
programmes must be extensive and aimed at stopping the young person from re-oVending. They must be
aimed at providing activities for young people for more than just a couple of hours a week. Resources must
be made available to provide these programmes on a regular basis. The standards that form part of any
programme must be robust and easily understood by the young people. Their enforcement must be strict
and prompt.

There is at the moment the Intensive Supervision and Surveillance Programme, which forms part of the
Supervision Order. It has a proven successful record at reducing the re-oVending rate for serious oVenders.
This is an extensive and intensive order designed as the last stop before prison for persistent and serious
young oVenders but it is available only to a limited number of young people because of the lack of funds.

What is the role of restorative justice?

The role of restorative justice can best be found in dealingwithminor incidents that are not serious enough
to require the individual(s) to be charged. These incidents could occur in public places such as High Streets
or in private areas such as school playgrounds or private children’s care homes. The incidents would be of
a trivial nature such as a minor scuZe in a school playground or damage to a broom handle in a
children’s home.

Should the use of conditional cautions and referral orders be extended?

The general position regarding conditional cautioning, which applies equally to adult and to youth courts,
is that sentencingmust be reserved for sentencers—members of the judiciary—and that cases serious enough
for a court disposal must be subject to charge and prosecution. It is constantly stated that out of court
disposals are intended for low-level oVences, and it is agreed that pre-court activity can properly take place
in relation to matters that are not serious enough to come to court. The Magistrates’ Association is very
much in favour of keeping children and young people out of the criminal justice system wherever that is
possible and appropriate. It is important that there is the right disposal for the right level of case, and in
relation to the youth court the view is that too many minor incidents are being brought to court where in
previous years prosecution would not have gone ahead. This relates to incidents in schools, public places
and particularly care homes. For example Magistrates are seeing minor scuZes in the school playground
being brought to court where previously they would have been dealt with by the schools disciplinary
procedures. Existing pre-court intervention measures are extensive, more than suYcient to deal with low
level oVences and nothing further is needed. It must be totally confusing to a young person to be faced with
the full range of Fixed Penalty Notices, Penalty Notices for Disorder, Reprimands and Final Warnings.

In regard to Referral Orders it is not appropriate for their use to be extended. Their claim to have a lower
re-oVending rate to that of conditional discharge or fine has not been proved through proper research.
Clearly they are more expensive than a fine or discharge. Although they are a welcome additional sentence
for first time oVenders, it is not always appropriate formagistrates to have to choose between this or custody
for first time oVenders pleading guilty to imprisonable oVences. There are examples where other orders such
as SupervisionOrders for a longer period than one year would bemore appropriate to stop the young person
re-oVending.

March 2007

24. Memorandum submitted by the Mayor of London

Summary

Current sentencing practice does not fulfil the aims of the Criminal Justice Act. Too much and misplaced
emphasis is being put on the punishment of oVenders, deterrence and public protection through
incarceration and too little on the long-term reduction of crime, the reform and rehabilitation of oVenders
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and reparation. There is an urgent need to address this unprincipled sentencing in order to protect
communities and enable oVenders to get their lives back on track.

Introduction

1. TheMayor of Londonwelcomes the opportunity to respond to theHomeAVairs Committee’s Inquiry
intoEVective Sentencing and believes that the Inquiry ismuch needed. This brief submission highlights some
of the key issues the Mayor would like to see the committee address.

2. As the directly elected head of London’s government, the Mayor is in a unique position to represent
the views of Londoners. TheMayor of London’s vision of a city that can be enjoyed by people is dependent
on reducing crime and fear of crime—which in turn is dependent on ensuring that there is an eVective
sentencing framework that protects communities whilst enabling those who break the law to get their lives
back on track.

Principles of Sentencing

3. The Mayor believes that the purposes of sentencing, as set out in the Criminal Justice Act 2003, are
broadly sensible, though he does have concerns about the extent to which some of the purposes may conflict
with each other. For example, fulfilling the requirement to punish an oVender may act contrary to how best
to reduce crime or reform or rehabilitate an oVender.

4. Notwithstanding such possible conflicts, the Mayor does not believe that current sentencing practice
fulfils the aims of the Criminal Justice Act. He believes that taking the justice system as a whole, too much
and misplaced emphasis is being put on the punishment of oVenders, deterrence and public protection
through incarceration and too little on the long-term reduction of crime, the reform and rehabilitation of
oVenders and reparation. This is especially true in the case of young people. Conversely the Mayor has
concerns that sentencing may be too lenient in many sexual assault and rape cases to adequately meet the
principles of sentencing.

Sentencing Drift

5. The Mayor is very concerned that more people than ever before are being sent to prison and that the
rapid rise in prison numbers appears to be due to the decisions of the courts rather than because of levels
of criminality.

6. Whilst the Mayor recognises the need to protect the public from those people who pose a significant
and serious risk and is in no doubt that detention has a role to play in deterrence and public protection, he
remains unconvinced that all those who currently receive a prison sentence need to be in prison.

7. The Mayor would like to draw the Committee’s attention to the “The Decision to Imprison:
Sentencing and the Prison Population” report by Professor Mike Hough, Jessica Jacobson and Andrew
Millie which was published in 2003 by the Prison Reform Trust and funded by the Esmée Fairbairn
Foundation’s “Rethinking Crime and Punishment” project. This important report called for decisive
political leadership to reduce prison numbers and found that the rapid rise in prison numbers had not been
linked to a rise in crime but was caused by tougher sentencing. Its findings are worth revisiting given the
continued escalation in prison numbers since the report was published in 2003.

8. A record prison population and high levels of overcrowding in London’s prisons are jeopardising
public safety by undermining the extent to which prisons are able to engage with prisoners to tackle their
oVending behaviour and prepare them for release. As previous prison building programmes have not been
eVective in reducing reoVending or in providing a long-term solution to overcrowding and population
pressures, the Mayor believes the time has come to develop and consistently promote non-prison solutions
for less serious oVenders or those with specialist treatment needs.

9. It is especially concerned that so many people with significant mental health problems continue to
receive prison sentences and serve time in penal institutions ill-suited to their needs. There is an urgent need
to review sentencing practice in order to address this, and for this to be accompanied by a review of whether
there is appropriate provision of secure psychiatric healthcare in the NHS. The Mayor would urge the
Committee to pay particular attention to the sentencing of oVenders with identifiedmental health problems.

Inconsistent Justice

10. There is considerable evidence to suggest that justice is not being applied consistently and that this
is leading to unprincipled sentencing. In particular, it appears that Black, Asian and Minority Ethnic
Groups are being given disproportionately severe sentences by the courts. This was highlighted by the
Mayor in his earlier written submission to the Home AVairs Committee’s Inquiry into Young Black People
and theCriminal Justice System, aswell as in the oral evidence to theCommittee fromLee Jasper, theMayor
of London’s Director for Equalities and Policing. TheMayor would like to draw the Committee’s attention
to this earlier evidence that he gave, and to the findings of the “The DiVerence or Discrimination” research



3674921024 Page Type [E] 07-06-07 19:59:30 Pag Table: COENEW PPSysB Unit: PAG1

Ev 86 Home Affairs Committee: Evidence

that was carried out for the Youth Justice Board, which found tougher sentencing for young black people.
There is an urgent need to address this, and also a need to ensure that ethnic monitoring data is collected
accurately so that policy recommendations can have a sound evidence base.

11. TheMayor is also concerned that many women are being dealt with more severely by the courts than
men, in large part because of the complex health and social problems that so many women oVenders have.
Far too many non-violent women who pose little risk to the public are being imprisoned—undermining the
appliance of sentencing principles. This is especially true in the case of many foreign national women who
are serving long sentences for drug importation, even though they are rarely significant players in the
international drugs trade. In such cases it appears too much emphasis is being given on a belief that such
sentences will be a deterrent.

12. TheMayor has serious concerns aboutwhether sentencing practice inmany rape and sexual oVending
cases is meeting sentencing principles—and in particular he is concerned that in many cases sentencing is
too lenient. He would urge the Committee to pay particular attention to whether current sentencing
guidelines and practice take enough account of the devastating impact that rape and sexual oVending can
have on victims and their families, whether sentences are severe enough to be a deterrent and to whether
public protection is being served by sentence lengths, especially given reoVending rates.

13. The Mayor would also urge the Committee to examine whether there are any sentencing loopholes
that need addressing, such as the current one (which the Home Secretary has committed to addressing) to
ensure that 18–20 year oldswho are convicted of possession of a firearm receive amandatory five-year prison
sentence.

Community Sentences

14. The Mayor believes that alternatives to prison can be a more eVective way than prison for dealing
with many less serious non-violent oVenders and believes that the Government should consistently send out
messages to sentencers, themedia and the public to this eVect. It is in no-one’s long-term interests to continue
to send record numbers of oVenders to a prison system which is largely ineVective in reducing reoVending
and which can exacerbate health and social inclusion needs.

15. Sentencers should increasingly look to use sentences that have a reparative or restorative element.
This would help ensure that the purposes of sentencing, as set out down in the Criminal Justice Act 2003,
are met. Indeed the Mayor believes that the principle of sentencing that relates to reparation should be
widened to include reparation to the community at large as well as to specific victims.

16. The Mayor would like to see more use made of Community Payback, along with the levels of
resourcing necessary to ensure its continued development. Community Payback can be a very eVective
means of meeting all of the sentencing principles, especially when accompanied by skills training. Whilst it
clearly is not suitable for all oVenders, Community Payback can act as a punishment (as oVenders have to
give up time), reduce crime (especially when oVenders undertake work to improve the safety of public
places), reform and rehabilitate oVenders (when linked to skills training or to employers), protect the public
(with accompanying supervision by probation service) and allow reparation.

17. TheMayor would like to seemuchmore usemade of Community Courts, in order that sentencers can
ensure an integrated supervision and support package is in place when sentencing, and also to help facilitate
community involvement in sentencing. The Mayor is especially supportive of community involvement in
identifying projects for oVenders on Community Payback to undertake.

18. There are times when it is not appropriate to attempt to meet all of the principles of sentencing. This
may be especially true when people have drug or alcohol problems that are driving their oVending. In many
of these cases the primary focus when sentencing should be on ensuring that oVenders undertake
appropriate treatment, either on a residential basis or in the community.

19. Whilst it is essential that community sentences are credible and oVenders held to account, theMayor
is concerned that too many people on community sentences are currently being breached—and being sent
to prison—for non-compliance. This risks undermining the principles of sentencing. A better balance must
be found between enforcement and enabling oVenders to be given every support and opportunity to comply
with a community sentence.

20. TheMayor also has similar concerns that toomany people who receive Anti-Social BehaviourOrders
(under civil law) are being breached and receiving a custodial sentence (under criminal law)—ending up in
a sentence that is disproportionate to their original actions or the risk they pose.

Joe Levenson
Policy Manager—Community Safety

Richard Wiltshire
Senior Co-ordinator—Government and Parliamentary Liaison

9 March 2007
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25. Memorandum submitted by Nacro

Background

1. Over the 10 years between June 1996 and June 2006 the prison population has risen by 41% and the
female prison population has nearly doubled. This is not principally because of rising crime. It is because
of rising punitiveness. In 1994 courts imprisoned 18% of oVenders. In 2004 they imprisoned 28% and
sentences also lengthened over the period. Although there was a fall in the percentage of oVenders
imprisoned between 2004 and 2005, custody rates are still very much higher than a decade ago.

2. At magistrates’ courts the custody rate increased from 7% in 1994 to 16% in 2004, falling to 14% in
2005. At the Crown Court the rate rose from 53% to 61% between 1994 and 2004, falling to 60% in 2005.

3. The trend towards more and longer prison sentences has produced a record 80,000 prison population,
an overflow of prisoners into police cells, themoving of prisoners into an unfit wing at Norwich and a search
for newmakeshift ways of accommodating prisoners, such as the use of prison ships. At the end of October
2006, 87 prisons were overcrowded representing 62% of the prison estate. The overcrowding of the prison
system reduces prisons’ ability to rehabilitate oVenders eVectively. Currently 66% of prisoners are
reconvicted within two years of release. It is estimated that ex-prisoners commit around one million crimes
every year in England and Wales, accounting for 18% of all oVences.

Specific Sentencing Issues

1. Sentence lengths

4. The average custodial sentence length for indictable oVences at the Crown Counrt increased from 20.5
months in 1994 to 27.1 months in 2004. There was a reduction in the average length between 2004 and 2005
to 25.9 months. However, the 2005 average does not include.indeterminate sentences of Imprisonment for
Public Protection, which have replaced determionate sentences in significant numbers since April 2005, so
the apparent decrease in length in 2005 may be misleading.

5. One reason for the lengthening of sentences over the last decade is the “climate”. Over the last 13 years
successive Home Secretaries and Shadow Home Secretaries have vied to outbid each other in public
statements designed to outbid each other in demonstrating toughness on crime. This, in combination with
the coverage of sentencing issues in parts of the media, has led courts to respond by increasing the severity
of sentencing. It is true that Ministers have also made statements proposing a greater use of community
sentences for less serious and vulnerable oVenders, but these have not been promoted with the same
headline-hitting eVect as “get tough” statements.

6. This climate has militated against guidelines issued by the Sentencing Guidelines Council and
promoting shorter sentences for non-dangerous oVenders. These guidelines advised courts to reduce
sentence lengths for non-dangerous oVenders by 15% to compensate for the longer post-release supervision
periods introduced by the Criminal Justice Act 2003. To date this advice does not appear to have impacted
on the courts’ practice.

7. If we are to achieve a greater balance in sentencing, it is important that Ministers should send out a
strong, sustained and consistent message arguing for a reduced use of prison. This message should be
reinforced by legislation requiring sentencing guidelines to take into account the capacity of the prison
system, a change which was proposed by the Carter report and accepted by the Home Secretary before last
(David Blunkett) but which has not been implemented.

8. Foreign national prisoners, who number over 10,000 and constitute 14% of the prison population,
typically serve long sentences, with six out of ten serving sentences of more than four years. A high
proportion (four out of 10 sentenced men and six out of 10 sentenced women) are serving sentences for drug
oVences, mainly drug traYcking. Sentencing guidelines should be altered to enable courts to exercise more
discretion to pass less draconian sentences on poor people (including many women) from developing
countries who are bribed by drug traYckers to smuggle in drugs. The impact of drug traYcking on victims
is, of course, appalling. However drug “mules” are also victims of injustice because sentencing guidelines
for these oVences do not allow courts to take into account personal mitigating factors to the same extent as
they can for almost all other types of oVence.

2. Indeterminate sentences

9. The use of indeterminate sentences of Imprisonment for Public Protection (IPP), introduced by the
Criminal Justice Act 2003, has exceeded expectations. In late 2006 around 1,700 prisoners were serving IPP
sentences, reflecting a sharp build-up since the introduction of this sentence in April 2005. On average every
month in 2006 about 125 new IPP sentences were imposed. It is estimated that the number of prisoners
serving such sentences will reach 12,500 by 2011.

10. The IPP sentence is triggered by a conviction for any one of 153 violent or sexual oVences. These
include many oVences which vary widely in seriousness. For example, wounding with intent can range from
near-nurder to a single punch breaking someone’s nose or knocking someone’s tooth out. The 2003 Act
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required courts to pass the sentence if they consider that an oVender convicted of one of these oVences poses
a risk of serious harm. The legislation states that the court “must assume that there is such a risk” unless,
after considering all the evidence, it considers that this conclusion would be unreasonable. Faced with this
statutory presumption, some sentencers appear to have imposed IPP sentences quasi-automatically.

11. As the initial oVence need not be especially serious, half the oVenders receving IPP sentences are
receiving relatively short tariVs (theminimumperiod before they can be considered for release) of 20months
or less. In the absence of IPP sentences, these oVenders would have been imprisoned in any event but given
fixed sentences. The rapid build-up of prisoners serving IPP sentences is likely to increase overcrowding as
some prisoners will be refused release at their tariV date for a range of reasons—for example, because they
are still waiting to participate in an oVending behaviour course which could have reduced their risk and
enabled the Parole Board to release them on licence.

12. The 2003 legislation should be revisited to remove the presumption in favour of use of this sentence.
The law should be framed more simply, empowering courts to pass an indefinite sentence if they conclude,
based on clear and positive evidence, that the oVender poses a risk of serious harm.

3. Short sentences

13. Although there has been a recent reduction in the use of short prison sentences, at any one time 8,600
prisoners are serving sentences of under 12 months (which means that they serve less than six months in
custody). Of the 52,920 sentenced prisoners received into prison in the year fromOctober 2005 to September
2006, 39,495 had been given sentences of under 12 months. These sentences do little to protect the public
because containment periods are short. The time spent in prison is too brief for a serious rehabilitation
attempt but long enough for prisoners to lose homes and jobs, which makes them more likely to reoVend.
70% of short-term prisoners are reconvicted within two years of leaving prison. It would also help to tackle
the revolving door of short term prisoners if the Government commissioned voluntary organisations to
provide a national resettlement service for short term prisoners. Such a service could provide assistance to
such oVenders on release and thereby reduce the number who keep going back to prison.

14. Many short-term prisoners would be better dealt with by community sentences. Supervision
programmes which challenge and change attitudes to oVending, help oVenders to restrain aggressive and
impulsive behaviour, develop employment-related skills and tackle addiction problems are more likely to
reduce reoVending than other forms of punishment. This is particularly so if they are combined with
assistance with accommodation, benefits and the other practical needs of supervised oVenders.

15. Consideration should be given to changes in legislation or sentencing guidelines which would remove
prison as an option for low level non-violent crime. One example is the option recently canvassed by the
Sentencing Guidelines Council of removing imprisonment for low-value shoplifting oVences which do not
involve significant planning. 21% of shoplifters are now imprisoned compared with 5% in 2000—a trend
which has been reinforced by the requirement in the Criminal Justice Act 2003 for courts to treat each
previous conviction as an aggravating factor when sentencing. Although these sentences are usually short,
it is diYcult to see the point of imprisoning shoplifters for a few weeks in overcrowded prisons which neither
rehabilitate nor deter them.

16. Although the number of community sentences increased by 57% between 1995 and 2005 (from
129,000 to 204,200) this has not led to a reduction in the use of imprisonment over this period. It seems clear
that in many cases community sentences have replaced fines rather than custodial sentences, as the
proportion of oVenders fined for indictable oVences fell at magistrates’ courts from 37% in 1995 to 24% in
2005. At the Crown Court there was a fall from 5 to 3%. International comparisons in the use of the fine
are striking. For example 59% of theft oVenders are fined in Germany, 70% in Denmark and 48% in Sweden
compared with 20% in England and Wales.

17. The Government should require all areas to operate “gatekeeping” schemes which would involve
designated staV checking reports prepared for courts by the probation service and youth oVending teams.
Where no community sentence is proposed in a report and the oVender appears to be at risk of a custodial
sentence, the report writer should be asked to put forward a community sentence option for the court’s
consideration (unless the oVender is a serious danger). Where a report writer is proposing an intensive
community order, the “gatekeeper” should assess whether the oVender is genuinely at risk of prison. If not,
a less intensive sentence should be proposed so that intensive probation resources are concentrated on those
who most need them.

18. The credibility of the fine should be reinforced by introducing a means-related “day fine” system.
Consideration should also be given to introducing a new disposal, similar to the referral order for juveniles,
which would be applied to adult oVenders appearing in court for the first time. This would enable the case
to be remitted to a community panel which would deal with it by measures which can include mediation and
reparation.
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4. Some categories of prisoner

19. A number of specific measures should be implemented to reduce the number of prisoners in the
following categories:

— Mentally disordered prisoners. Around 70% of prisoners have two or more mental health disorders
and 5,000 have serious and enduring mental illnesses. Some areas have psychiatric assessment
schemes at police stations and courts which work to divert mentally disordered oVenders from
prison into health and social care. Other areas do not have such schemes. No health service money
is ring fenced for this purpose and health authorities can choose whether to fund them or not.
Health authorities should have no choice in the matter and all should be required to provide
funding for such diversion schemes. It could also help to ensure appropriate sentencing if specialist
mental health courts were establishments withmagistrates and other personnel who have expertise
and training in dealing with mentally disordered oVenders.

— Juveniles. The number of juveniles in prison service establishments is now over 2,300, and in
addition a further 475 are held in secure training centres and secure children’s homes. The draft
Youth Justice Bill which the Government published two years ago contained a provision which
would have prevented courts from passing detention and training orders on juveniles unless they
had first tried an intensive supervision and surveillance programme. (This would not have applied
to juveniles found guilty of grave crimes.) This proposal should be enacted. A similar provision
should also be considered for adults on the basis that it is inappropriate to send non-dangerous
oVenders of any age to prison before trying a really intensive alternative without the undesirable
side-eVects of custody.

— Women prisoners. The women’s prison population has almost doubled in the last 10 years and
currently stands at around 4,400. Over a third of all adult women in prison have no previous
convictions (this is more than double the proportionate figure for male prisoners). Most women
serve short sentences. In 2004 nearly two-thirds were sentenced to six months or less. Women
prisoners would therefore benefit from proposals to reduce the number of short term prison
sentences set out earlier in this paper. The Chief Inspector of Probation has criticised some
probation areas for failing to provide community sentences suYciently tailored to the needs of
women oVenders. Pro-active steps requiring all areas to do so could help to reduce the
inappropriate use of prison for vulnerable women.

— Imprisonment for breach. There has been a significant increase in recent years in the imprisonment
of people who have breached community supervision (either community sentences or post-release
licences), for example bymissing or being late for probation appointments. Recalled prisoners now
make up 11% of the population of local prisons. As time goes on the provisions of the Criminal
Justice Act 2003 will mean that the time during which prisoners are under supervision, and
therefore at risk of recall to prison, will greatly increase because the Act substantially extends post-
release licence periods. There should be a graduated scale of punishments for breaches, with prison
only being used when less severe penalties have first been tried.

— Prisoners on remand. The number of remand prisoners is currently around 13,000. Between 1994
and 2004 there was a 20% increase in the number of men remanded in custody and a 115% increase
in the number of women. Around half of remand prisoners are subsequently found not guilty or
given non-custodial sentences. Many of these defendants could safely be given bail if appropriate
accommodation and support were arranged for them in the community. The National OVender
Management Service is preparing plans to commission bail accommodation and support
programmes in every region. This is a welcome move which should help to reduce the unnecessary
use of custody for people awaiting trial.

— Prisoners from racial minorities. Currently minority ethnic people constitute 25% of the prison
population but only 9% of the general population. This disproportion owes much to the
cumulative eVect of discriminatory processes at earlier stages of the criminal justice system. Past
research has also found that some courts impose disproportionately severe sentences on minority
ethnic oVenders which cannot be explained by oVence seriousness or by the previous criminal
records of oVenders. Regrettably, the existence and quality of ethnic monitoring data on court
sentencing is currently patchy and variable. This situation needs urgently rectifying so that courts
which disproportionately sentence minority ethnic oVenders to prison (after allowing for types of
oVence) can be made aware of this and warned about their practice.

Conclusion

20. The Government aims to build 8,000 more prison places by 2012. However, it is not possible simply
to build a way out of the prison population crisis. Since 1997 the Government has provided nearly 20,000
additional prison places, yet we havemore overcrowding than previously. Unless determined steps are taken
to achieve a balanced sentencing policy with a more sparing use of imprisonment, courts will simply fill new
pirsons with ever more prisoners, providing no relief for currently overcrowded establishments. It is like
trying to run down an escalator which is moving ever more rapidly upwards. The measures set out in this
submission are among those which could help to slow down the escalator.
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Summary of Recommendations

1. Ministers should send out a strong, sustained and consistent message arguing for a reduced use of
prison.

2. Legislation should require sentencing guidelines to take into account the capacity of the prison system.

3. Sentencing guidelines should be altered to allow courts to exercise discretion to pass less draconian
sentences on drug “mules”.

4. The statutory presumption in favour of the use of sentences of imprisonment for public protection
should be removed. The law should simply empower courts to pass an IPP sentence if they conclude, based
on clear and positive evidence, that the oVender poses a risk of serious harm.

5. The Government should commission voluntary organisations to provide a national resettlement
service for prisoners serving sentences of under 12 months.

6. Consideration should be given to changes in legislation or sentencing guidelines which would remove
prison as an option for low level non-violent crime.

7. The Government should require all areas to operate “gatekeeping” schemes which would involve
designated staV checking reports prepared for courts by the probation service and youth oVending teams.

8. The credibility of the fine should be reinforced by introducing a means-related “day fine” system.

9. Consideration should be given to introducing a new disposal, similar to the referral order for juveniles,
which would be applied to adult oVenders appearing in court for the first time.

10. Health authorities in all areas should be required to provide funding for diversion schemes for
mentally disordered oVenders.

11. Legislation should prohibit courts from passing custodial sentences on juveniles (other than those
convicted of grave crimes) unless they have first tried an intensive supervision and surveillance programme.
A similar provision should be considered for adults.

12. Proactive steps should be taken to require all probation areas to provide community sentences
tailored to the needs of women oVenders.

13. There should be a graduated scale of punishments for breach of licences, with prison only being used
when less severe penalties have first been tried.

14. We welcome plans by the National OVender Management Service to commission bail support and
accommodation schemes in every region.

15. All court areas should be required to produce comprehensive and accurate ethnic monitoring data
on sentencing. Courts which disproportionately sentence minority ethnic oVenders to prison (after allowing
for types of oVence) should be made aware of this and warned about their practice.

March 2007

26. Memorandum submitted by the National Society for the Prevention of Cruelty to Children (NSPCC)

A. Executive Summary

A.1 The National Society for the Prevention of Cruelty to Children (NSPCC) is the UK’s leading charity
specialising in child protection and the prevention of cruelty to children. The NSPCC aims to end cruelty
to children by seeking to influence legislation, policy, practice, attitudes and behaviours for the benefit of
children and young people. This is achieved through a combination of service provision, lobbying,
campaigning and public education.

A.2 The NSPCC believes that, given the will, all cruelty can be prevented. In order to achieve this, it is
vital that all children, whatever their needs, have a range of services that are flexible and oVer them support
and protection.

A.3 This submission is a summary of the NSPCC’s experience and expertise in a range of areas relating
to sentencing including our own experiences of the assessment and management of oVenders and the public
protection issues involved in safeguarding vulnerable children. It also includes our own experience of public
concern about the sentencing of sex oVenders. It is set out below in sections that correspond to the specific
issues raised by the Home AVairs Committee on the recent Home OYce consultation Making Sentencing
Clearer which looks at ways of communicating sentencing to the public and at how to achieve the goals
around sentencing described in the Criminal Justice Act 2003.

A.4 The NSPCC agrees with the overall aims outlined in the consultation document, namely to explain
sentencingmore eVectively to the public and to concentrate the energies and resources of the criminal justice
system on those oVenders who pose a risk of harm.
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A.5 This submission explains the NSPCC’s experience and expertise in this area including the necessity
for good communication with the public on sentencing and the importance of using accurate and high-
quality risk assessments to improve public protection.

A.6 This submission also outlines our concerns about the use of the extended sentences handed down to
children and young people under the new powers contained under the Criminal Justice Act 2003. It details
our concerns about these sentences which fail to provide for the rehabilitation and treatment of these
children and fail to recognise the critical potential for their development and change.

B. Explaining Sentencing more Effectively to the Public

B.1 The NSPCC strongly agrees that sentences need to be explained better to the public. We find that
discussion of sentence length in certain cases in the media often distorts the reality of how long someone will
spend in custody. For example, the impression is often given that release will be automatic when an oVender
has served half of their sentence. We believe it would be helpful for a judge to explain that in the case of a
very serious oVence it would be unlikely that an oVender would be released after serving their minimum
term. It should also be communicated to the public that sentences for sex oVenders have substantially
lengthened in recent years and that sentencing is now rightly influenced by risk assessment and public
protection.78

B.2 The consultation asks what means would be eVective in providing reassurance to the public. The
suggestions in the consultation appear to us to be sensible. However we strongly recommend that the
Government sponsor market research (for example focus groups with cross sections of the public). This
could explore what construction or expressions could be used eVectively by a judge to explain to the public
what a sentence is likely to mean and what the process is for supervising oVenders.

C. Increasing Public Confidence in Non-custodial Sentences

C.1 An oVender should only be released when they have been clearly assessed and experts are confident
that it is possible to manage them safely in the community. The NSPCC has recommended that more
resources be made available to improve the management of sex oVenders in the community, ensuring
consistent risk assessment processes, appropriate treatment and high-quality, staVed accommodation.

C.2 The NSPCC considers that there is need for better public communication about the current sex
oVender management processes. In order to improve public confidence in this, the public needs to know,
and be assured, that when sentences are served in the community the process is properly supervised and
managed, that there are meaningful processes to monitor the oVender in the community, and that oVenders
can be, and are, sent back to custody for breaches of their sentence.

D. Risk Management

D.1 The NSPCC does not consider that judges should determine an oVender’s release date (other than
the minimum term) at the time of sentencing. It is not reasonable to expect them accurately to assess an
oVender’s future level of risk without having the accredited tools and professional expertise for doing this.
We consider therefore that this power should remain with the parole board as it will have the most up to
date information available to it, at the time of an oVender’s potential parole, for assessing their level of risk.

D.2 A further concern is that decisions made by the judge at the time of sentence could lead to false
assumptions and reassurances in cases where a judge has not laid down an extended minimum time for an
oVender to serve, even when this may be necessary.We consider that appropriate risk assessment tools must
be used by professionals at the point of potential release. It is however important to ensure that this decision
is made properly and to ensure that the decision-making process at the half-way stage is always robust. It
is important that decisions should not be influenced by an undue pressure to release oVenders when they
still pose a serious risk to the public. The NSPCC has been concerned about the recent crisis in prison space
and we consider that a lack of space in prisons must not lead to an automatic release at the half way stage,
or to oVenders not receiving the appropriate sentence in the first place.

D.3 We understand that currently, when the minimum period of custody has been served by an oVender,
the parole boardmakes a decision about the appropriateness of release on the basis of the evidence presented
to it. We are aware that sometimes the quality of the evidence is very poor and this is clearly a cause for
concern. For example, in the case of Anthony Rice, the evidence presented to the parole board at the half-
way stage was based on an assessment made by the person who had been responsible for delivering his
treatment. This is clearly unacceptable and it is important to ensure that high quality, independent
assessments are undertaken at this critical stage.

78 Home OYce (2006)Making Sentencing Clearer: A consultation and report of a review to the Home Secretary, Lord Chancellor
and Attorney Generaldon: Home OYce.
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E. The Impact of Changes in Sentencing on Children and Young People

E.1 Although there is no specific consideration of children and young people within the consultation on
“making sentencing clearer” the NSPCC is concerned about the position of children and young people
within the criminal justice system. The focus on tough sentences and on oVenders” changing levels of risk
should include reflection on and reconsideration of the situation of children who are convicted of sex
oVences.

E.2 The following Articles of the UN Convention on the Rights of the Child are relevant to the UK in
the criminal justice system:

— Article 3—In all actions concerning children, the best interests of the child shall be a primary
consideration.

— Article 37—Children who break the law should not be treated cruelly, but with humanity and
respect. They should not be put in prison with adults and should be able to keep in contact with
their families. Article 37b also makes clear that custody should be a last resort for children.

— Article 40—If you are accused of breaking the law you should get legal help. Prison should only
be used for the most serious crimes.

E.3 The UKGovernment has entered a reservation on Article 37c. The text of the article emphasises that
the only time it is sensible to put a child in custody with adults is when it is in the child’s best interests.
However the UKGovernment has stated that “where at any time there is a lack of suitable accommodation
or adequate facilities for a particular individual in any institution in which young oVenders are detained,
the UK reserves the right not to apply article 37(c) in so far as those provisions require children who are
detained to be accommodated separately from adults.” The NSPCC strongly recommends the removal of
the UK reservation to article 37c of the UNCRC.

E.4 Despite the recommendations of the UNCRC that custody should be used only for the most serious
cases of oVending, the sentencing drift of recent years has been towards children and young people being
given longer sentences for doing less and less.79 The United Nations Committee on the Rights of the Child
has strongly criticised UK youth justice policy and practice and has registered a formal protest and
requirement for the UK, as a signatory of the Convention on the Rights of the Child, to correct breaches
of children’s rights in this context.

E.5 The NSPCC is particularly concerned about the new extended sentences that can be applied to
children and young people being tried for sexual and violent oVences. We agree with the principle that adult
oVenders should be kept in custody when they pose a serious risk of harm to the public. However we are
concerned that following the implementation of the Criminal Justice Act 2003 children can be tried by a
higher (adult) court for less serious oVences. They can also be tried at an earlier stage and are now eligible
for the new extended sentence scheme under the provisions governing dangerous oVenders.

E.6 Further, the courts can impose a sentence of detention for public protection.We consider it unhelpful
that the new sentences impose a rigidmandatoryminimum framework for children thatmay be applied even
in cases where a community-based intervention may be available and more suitable. We also note that
children who receive a six-month sentence can be eligible for a ten-year period on the sex oVender register
and that those that receive a sentence of imprisonment of over 30 months will be placed on the sex oVender
register for the rest of their lives. This works against the need to respond to children’s development as they
grow and change. The NSPCC considers that any sentences or sanctions applied to children must include
provision for appropriate treatment programmes and for the frequent reassessment of risk that they pose
in order to acknowledge the potential for children to develop out of their oVending behaviour.

E.7 There are a small number of children in prison custody who have been convicted of oVences under
s.90/91 of the Powers of Criminal Courts (Sentencing) Act 2000,80 and we recognise that there is a case for
these individuals to be held in secure settings. However would like to see these children accommodated in
local authority secure children’s homes rather than in the prison estate, if they are assessed as not posing a
risk of harm to other children and young people in this setting.

E.8 The NSPCC works with children and young people who are sexually harming and has extensive
practice experience of successful intervention and treatment work with these children. There is a growing
body of research evidence that work with children who are sexually harming is eVective in reducing sexual
risk to others, and there is some evidence that anti-social and oVending behaviours can also be reduced.81,
82, 83, 84 Given the generally successful treatment outcomes with this group, and the proven eVectiveness of

79 Rod Morgan HM Chief Inspector of Probation for England and Wales—2003.
80 These include where a person under 18 has been convicted of: murder; an oVence punishable in the case of a person aged 21
or over with imprisonment for 14 years or more; indecent sexual assault on a woman or a man; if over 14, causing death by
dangerous driving or causing death by careless driving while under influence of drink or drugs.

81 Bentovim, A (2002) Preventing sexually abused young people from becoming abusers and treating the victimization
experiences of young people who oVend sexually. Child Abuse and Neglect 26 pp 661–678.

82 Hawkes, C, Jenkins, JA and Vizard, E “Roots of Sexual Violence in Children and Adolescents” in Ved Varma (Ed) 1997.
Violence in Children and Adolescents. Jessica Kingsley Publishers. London.

83 Jonson-Reid, M and Way, I (2001) “Adolescent sexual oVenders: incidence of childhood maltreatment, serious emotional
disturbance and prior oVences”, American Journal of Orthopsychiatry, Vol 71, No 1, pp 120–30.

84 Hickey, N, Vizard, E, McCrory, E, French, L. (2006) Links between juvenile sexually abusive behaviour and emerging servere
personality disorder traits in childhood. Department of Health, Home OYce, London.
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intervening early, we consider that a far greater focus is needed on treatment and rehabilitation than the
current sentencing framework allows. It is wrong in our view that many children are routinely sent down a
criminal justice route for sex oVending, with little attention to either their wider safeguarding needs (they
have often been abused themselves) or those of other children, and their families.

E.9 We therefore consider that the criminal justice system and the sentencing framework must be more
flexible and responsive to the needs of this group. There should be an assessment of a child’s needs in relation
to past maltreatment to enable suitable one-to-one interventions to take place, either within the youth
detention setting or once they return to their community. The provision of facilitated group work can also
take place in an institutional setting, on issues such as self-harm and angermanagement, or to help the young
person develop general coping skills.

E.10 The NSPCCmade the following recommendation regarding the needs of young people who display
sexually harmful behaviour in 2002:85

A policy for appropriately accommodating these young people should be developed. This should
attempt to balance the developmental needs of the young person with the risk that they pose to others
in the care system. The following should also be implemented: placements based on both need and risk
assessment; development of a “continuum of care” with local authorities and agencies combining their
resources if necessary; training for residential staV and foster carers; and ongoing assessment and
safeguards in all care settings.

E.11 We welcome the aims of the “making sentencing clearer” consultation to focus the resources of the
criminal justice system on the most serious oVenders and to ensure that there is more availability for non-
custodial disposals for lesser oVenders. We hope that the Home OYce will urgently consider ways to reduce
custodial oVences for children and young people, given children and young people’s greater potential for
rehabilitation and change.

Zoe Hilton
Policy Adviser for Safeguarding

5 March 2007

27. Memorandum submitted by the New Economics Foundation (nef)

nef (the new economics foundation) welcomes the opportunity to contribute to the Home AVairs
Committee inquiry Towards EVective Sentencing.

In our submission, we address the following questions being considered by the Committee in the course
of its inquiry:

— What would a more eVective long-term sentencing policy look like?

— What steps should be taken to get people from vulnerable groups (women, young people, the
mentally disordered, alcohol and drug addicts) and minor oVenders out of prison?

nef is an independent think-tank that undertakes innovative research on economic, environmental and
social issues. This submission was co-ordinated by the Measuring What Matters team at nef. Measuring
WhatMatters is a research programme investigating how government policy making could be improved by
measuring and valuing what matters most to people, communities, the environment and local economies.
One strand of the Measuring What Matters research is examining outcomes for women oVenders from
diVerent criminal sentencing options (custodial and community sentences). This research forms the basis for
nef’s submission to the Committee on its sentencing inquiry.

Recommendations

On the basis of nef’s research onmeasuring whatmatters with regard to women oVenders, we recommend
that, in its report, the Committee encourage the Government to:

— Develop and implement an eVective long-term sentencing policy that is geared to the needs of
individuals; that considers long-term outcomes for individual oVenders, their families, local
communities and wider society; and that makes appropriate use of all available sentencing options
to really address the needs of individuals being sentenced.

— Explore how to provide more relevant information to judges and magistrates in pre-sentence
reports, to increase the likelihood of individuals receiving sentences appropriate to their needs and
circumstances.

— Make the necessary resources available to ensure viable alternatives to prison exist in all parts of
the country.

85 E Lovell (2002) I think I might need some help with this problem, Responding to Children and Young People who display sexually
harmful behaviour, NSPCC, London.
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— Raise awareness among sentencers about alternative disposals to prison, including the
circumstances under which they might appropriately and eVectively be applied to individual cases.

— Make fuller information about the economic and social costs and benefits of diVerent sentencing
options available to sentencers (perhaps through sentencing guidelines); and to the general public,
in order to increase understanding about the financial and broader implications of imposing
custodial or community sentences.

What would a more eVective long-term sentencing policy look like?

nef’s response to this question comes from our analysis of current criminal justice and sentencing policy,
including the targets and performance measures that embody government priorities. Government measures
and targets guide policy making and implementation. This ultimately results in real impacts on people’s
lives—particularly with regard to how oVenders and their families are treated.

nef’s central contention is that criminal justice targets and measures are not suYciently focused on the
needs of individuals within the system, with the result that sentencing is less eVective in the long term. This
is true of criminal justice policy in general, but has particularly severe impacts on vulnerable groups such
as women and young oVenders. Our research concentrates on non-violent women oVenders, and it is clear
that criminal justice policy is not developed with their needs in mind. Instead, it is largely concerned with
male oVenders, given that they form the overwhelming majority of oVenders (as recognised most recently
in the Corston report on women with particular vulnerabilities in the criminal justice system).86

The specific elements of our critique of criminal justice measures are as follows:

— Government priorities on criminal justice largely reflect concerns about public protection and the
retributive aspects of punishment, and assign lesser importance to the rehabilitation of oVenders.
Current public service agreement (PSA) targets indicate that the Government’s overall priorities
are guided by its perception of the public’s concerns about crime. Protecting and reassuring the
public are clearly legitimate policy goals, but equally the system should seek to achieve other
aims—not least the eVective rehabilitation of oVenders. In fact, in the long-term, investing in and
prioritising rehabilitation initiatives would positively enhance other key policy goals such as public
protection and reassurance (as oVenders would be given the ability to build fulfilling and
worthwhile lives away from crime).

— Government policies and measures do not adequately value important outcomes for individual
oVenders, apart from whether individuals reoVend. Criminal justice measures indicate the
Government’s over-emphasis on the incidence of reoVending, especially reconviction rates for
oVenders. Other important outcomes for oVenders, however, include the eVects of being
imprisoned or on a community sentence on family relationships, mental and physical health,
housing status, and educational and employment opportunities. At present, criminal justice
agencies consider these outcomes only in relation to how they aVect individuals’ reoVending
behaviour. These outcomes are, however, intrinsically important in themselves and in their eVect
on the overall well-being of individuals. That these outcomes as seen as a means to an end
ıpreventing reoVending—demonstrates how inadequately the current system understands and
responds to individuals’ needs.

— Sentencers and government bodies currently focus on failure rather than success when looking at
criminal justice interventions and outcomes. The Government’s predominant concern with
reoVendingmeans that measures reflect where policy has failed, rather than where it has succeeded
in enabling individuals to build and lead fulfilling, law-abiding lives.87 A shift in emphasis to focus
on success may help identify the interventions that are likely to be the most eVective at enabling
individuals to go and stay “straight”.

Towards an Effective Long-term Sentencing Policy

nef believes that a more eVective, long-term sentencing policy would therefore be:

— One that is geared towards assessing the needs and circumstances of individual oVenders.
Determining the needs and circumstances of individuals, rather than simply the risk they are
deemed to pose to the public, is crucial to identifying appropriate sentences and interventions—
which in turn increases the chances of oVenders successfully getting their lives back on track and
reduces public risk in the long-term.

— One that considers wider, long-term outcomes for individual oVenders, their families, local
communities and society. As explained previously, sentencing policy must embody a concern
about outcomes for individuals, such as eVects on family relationships, confidence and self-esteem,

86 Baroness Jean Corston, The Corston report: a review of women with particular vulnerabilities in the criminal justice system,
Home OYce.

87 Here we are drawing on academic work that refers to desistance from crime, ie a focus on the factors explaining why
individuals desist from criminal activity rather than why they reoVence; see, for example, Shadd Maruna,Making good:how
ex-convicts reform and rebuild their lives, American Psychological Association Books, Washington, DC, 2001.
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and access to housing or employment—particularly those that aVect people’s well-being in the long
run. Equally, sentencing policy must consider the wider economic and social costs, and benefits,
of diVerent sentencing approaches; as well as the issue of who bears those costs or benefits (for
instance, economic and social costs borne by family members of female prisoners who are
separated from their children).

— One that makes appropriate use of all sentencing options available, in order to really address the
needs of the individuals being sentenced. nef believes that prison should be used only for the most
serious or violent of oVenders, given the abundance of evidence on the detrimental eVects of
custody on oVenders’ rehabilitation. This has implications for both policy makers and sentencers.
Policy makers must ensure that adequate facilities are available for sentencers to use alternative
disposals to prison where this is appropriate (which in turn requires a commitment to resource, for
example, community-based facilities). For their part, sentencers must make better use of the range
of sentencing options open to them, and ensure that they have the necessary information on which
to base their crucial decisions about individuals’ lives (this point is addressed in greater detail
below).

What steps should be taken to get people from vulnerable groups (women, young people, the mentally
disordered, alcohol and drug addicts) and minor oVenders out of prison?

nef’s research indicates that the Government must ensure sentencing options are available to prevent
people from vulnerable groups, such as many women oVenders, being sent to prison. This means providing
the resources to make sure viable alternatives to prison exist in all areas. Community-based centres are all
too rare, as the Corston report observed.88 Those that do exist demonstrate how it is possible to work with
individual oVenders in order to create positive outcomes for them and promote their long-term interests.

One such example is the 218 women’s centre in Glasgow. 218 opened in 2004 to provide an eVective,
community-based alternative to sending women to prison for short periods. The centre is funded by the
Scottish Executive and oVers a range of services including a detox facility, residential and day programmes,
and access to health, social work and housing services. It works with women to identify the root causes of
their oVending, and provides the necessary support to help them address their oVending behaviour.

Sentencers must also be willing to use these options where they exist. The question on the sentencing side
therefore becomes: how can sentencers be encouraged to use alternative disposals to prison? In particular,
what information and evidencemight they need tomake best use of the full range of sentencing options open
to them?

More Effective Pre-sentence Reports to Inform Individual Sentencing Decisions

At the level of individual cases, we believe that sentencers should be provided with information and
reports that enable them tomake more eVective decisions about the sentencing of individuals coming before
them. To that end, we welcomed the Home OYce’s commitment in its recent Making Sentencing Clearer
consultation89 to improving the quality and variety of information made available to the courts during the
sentencing process. At the same time, we were concerned this consultation proposed that less information
should be provided to sentencers through pre-sentence reports (PSRs) written by probation oYcers.
Further, we consider that reports need to combine risk assessments of oVenders (as in existing PSRs) with
equivalent assessments of oVenders’ needs and circumstances.

As they stand, the pre-sentence reports provided to the courts are primarily concerned with evaluating
the risk that individual oVenders pose. Our analysis is that this is an inadequate basis on which to make
sentencing decisions that fundamentally aVect people’s lives. Nor does it necessarily address the underlying
causes that determine why individuals oVend. As a result, sentencing decisions based on limited risk
assessment information are unlikely to enable individuals to address their oVending behaviour in the long
term.

We understand the desire to reduce the workload of stretched probation staV, particularly for work that
is not deemed necessary. Nevertheless, we consider that sentencing decisions should be informed by a full
understanding of the circumstances and needs of the individuals being sentenced. The benefits of this are
likely to be two-fold:

— In individual cases, oVenders would benefit from the increased likelihood of receiving sentences
attuned to their needs that help them to address their oVending behaviour.

— In aggregate, long-term costs would decrease as the criminal justice system dealt more eVectively
with oVenders, thereby reducing the probability of reoVending. The cost implications would
include financial cost savings to the public purse from not having to deal with repeat oVenders,
and avoidance of some of the human costs of the eVects of crime on people’s lives.

88 Corston, op cit, chapter 6.
89 Home OYce, Making sentencing clearer, November 2006.
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One possible solution that would provide such information without adding to the probation workload
would be to fund or otherwise encourage other parties to provide relevant information on oVenders’
circumstances and needs for sentencing purposes.

For example, the women’s centre 218 in Glasgow (mentioned earlier) provides sheriV and district courts
with reports on women coming before the courts. Some of these reports provide information prior to an
initial court appearance, based on 218’s assessment of the woman concerned, to give sheriVs the option of
218 as an alternative disposal to prison. Other reports are updates on the progress of women that 218 works
with, where those women were previously referred to 218 by the courts and are appearing again on
outstanding cases. The reports look at the most significant factors in the case of each individual that aVect
how they deal with their oVending in order to build meaningful, law-abiding lives; for example, their drug
use, physical and mental health, and social functioning. This enables sheriVs to more fully understand the
circumstances of the individuals coming before them, and to incorporate this wider understanding into their
sentencing decisions. Ideally, this increases the likelihood that oVenders will be given sentences that actually
address their oVending behaviour and their needs.

Raising Awareness about Alternatives to Prison

nef also believes that it is desirable for sentencers to increase their awareness of how alternatives to prison
actually operate. One recent high-profile instance of this saw the Lord Chief Justice, Justice Phillips,
undertaking a day of “community payback” work to clean and paint an underpass. The rationale for this
is that magistrates and judges will not direct oVenders toward alternative interventions to custody if they
are unaware of those alternatives or are uncertain about their eVectiveness.

For instance, both 218 and another innovative women’s centre, the Asha Centre in Worcester,90 work
with women oVenders to help them understand the causes of their criminality and provide support to
address their oVending and get their lives back on track. For many women oVenders, an eVective sentencing
optionwould be to require them to attend a centre likeAsha or 218 as part of a community or drug treatment
and testing order. Both centres, however, report that getting sentencers to recognise the work they do with
oVenders—andwhat they could do—is a real issue. Asha and 218 have bothmade eVorts tomake sentencers
aware of the work they do and the diVerence it has made to women’s lives. An equal eVort is required on
the part of sentencers themselves to keep informed about the existence and eVectiveness of alternative
disposals. This would increase the likelihood that magistrates and judges make the most appropriate
sentencing decisions in individual cases, bearing in mind the overall needs and circumstances of individual
oVenders.

Better Information about the Economic and Social Costs and Benefits of Sentencing Options

At a more general level, sentencers and policy makers need access to evidence that alternatives to prison
are more eVective at helping oVenders to deal with their oVending behaviour and rebuild their lives
positively—which, in aggregate, is also likely to result in reduced reoVending rates. Part of the necessary
evidence base concerns the costs (and benefits) of diVerent sentencing options.

nef believes that making robust full-cost information on sentencing options available to policy makers,
sentencers and the public in general would be highly beneficial. Doing so is likely to improve understanding
about the financial and broader implications of imposing custodial or community sentences. We strongly
recommend, however, that any cost information provided to sentencers and others should not be limited to
the public expenditure costs of prison and community penalties. It should also include an indication of what
costs and benefits individuals (and their families and communities) are likely to bear as a result of sentencing
decisions. It would be both feasible and desirable to provide sentencers with generic cost information on
factors such as the cost to family members or local authorities of caring for a female oVender’s children if
she is imprisoned. Clearly, it would not be possible to calculate a detailed, individual analysis for each
oVender, but the type of cost information we propose could be generated and distributed as sentencing
guidelines.

19 April 2007

28. Memorandum submitted by Nicola Padfield

1. I am a Senior Lecturer at the University of Cambridge, a Fellow of Fitzwilliam College, Cambridge
and I also sit as a Recorder in the Crown Court.

2. Perhaps the most important lesson for anyone assessing a sentencing system is that sentencing itself
has limited eVect. The Committee points to the purposes of sentencing enacted in s. 142 of the CJA 2003.

90 The Asha Centre in Worcester provides support and programmes to disadvantaged women, including women oVenders. It is
a safe, women-only environment that enables women to work on their personal development. It oVers a range of courses and
activities to build confidence, improve skills and facilitate access to other services and organisations. Asha is funded by a
variety of public, private and third sector bodies, and has operated in its present form since 2002.
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If the overriding aim (not singled out in the Act, of course) is the reduction of crime in society, then more
emphasis should be on prevention and detection, and not simply on sentencing. And within the concept of
“sentencing” the Committee should consider the implementation and enforcement of sentences, and not
simply the “front door” decision of the sentencer, seen in isolation.

3. The Committee intends to explore the “custody threshold”. Legislation (and the Sentencing
Guidelines Council) still forces sentencers to assume that custodial sentences are more serious, and
higher up the “ladder” of penalties, than a community order. Yet all sentencers know that a sentence
of nine months” imprisonment probably means in reality “only” three months inside, perhaps already
served on remand (and a life much disrupted during that time), thanks to administrative early release
under Home Detention Curfew, a legacy of the Crime and Disorder Act 1998. A community order
with teeth, imposed with challenging demands over perhaps two years may be much more “punitive”
and much more helpful in encouraging an oVender to lead a “good and useful life”. It is time that
custody lost its place above community orders in the hierarchy of penalties.

4. The Committee also intends to question the process by which sentencing guidelines are agreed.
This begs the question of the “eVectiveness” of guidelines. It is essential that guidelines remain simply
“guidelines”. Sentencers need help in making and structuring their sentencing decisions but there have
been many recent examples of over-complex provisions which hamper rather than help good decision-
making. The guidance must not itself become too complex or too rigid.

5. Recent changes have added to the costs of the sentencing system. There is the cost of complexity.
And the (often hidden) costs of fragmentation and privatisation. The costs of “public protection”
are obvious: in December 2006, there were 8,396 people in prison in England and Wales serving
indeterminate sentences, an astonishing increase of 31% (up from 6,431) in just one year (see NOMS,
Population in Custody, monthly tables, December 2006). The price being paid for this is enormous:
a growing prison population means not only the obvious costs, but too often a reduction in eVective
work with oVenders both inside and outside the prison.

6. So what should be done? Small local prisons or hostels (run by a joined-up NOMS, ie probation
and prison staV) for both the unconvicted, and for sentenced oVenders, more intensive community
orders for persistent non-dangerous oVenders, better supervision of the “dangerous” in the
community (and all this supervised and enforced by the courts). More investment in “due process”:
both in court at the sentencing stage, and at the release (parole, HDC, recall) stage of sentence
enforcement. Beware the growth in fixed penalty notices, ASBOs, conditional cautions etc: their
potential for discriminatory and disproportionate punishments demands careful monitoring. Due
process is well worth paying for.

7. I attach a copy of my response dated 18 December 2006 to the NOMS’ recent consultation on
Making Sentencing Clearer which explored some of these thoughts in a little more depth. Other recent
publications of mine include two relevant collections of essays: Discretion: its uses in criminal justice
and beyond (co-edited with Loraine Gelsthorpe)(Willan, 2003) and Who to release? Parole, fairness
and criminal justice (Willan, 2007, appearing this month), a chapter on “A Critical Perspective on
Private Prisons in England and Wales” in Public-Prive: vers un nouveau partage du controle de la
criminalite? (eds Capus, N, et al), Chur/Zrich, Verlag Regger 2005; and two articles The Parole Board
in Transition (2006) Crim LR 3-22 and The Revolving Door at the Prison Gate: Exploring the dramatic
increase in recalls to prison (with Shadd Maruna) (2006) 6 Criminology and Criminal Justice 329–352.

Nicola Padfield

5 March 2007

29. Memorandum submitted by the Parole Board

There are two issues on which the Board would like to make representations to the Select Committee.

Recalls

The first is concerning the current requirement for the Board to review every decision to recall a prisoner
to custody during their parole or licence period.

Our statistics demonstrate that the number of times the Board do not agree that recall was appropriate
is very small. Out of 442 recall cases that went to an oral hearing in the period April 2006 to January 2007
in only eight cases was the recall decision rejected bymembers. In paper hearing cases the rate is even lower.
In January 2007, out of 1,031 paper cases there were none where the members did not agree with the recall
decision. The table below shows a breakdown of what happened in these cases.
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Recall Decisions—January 2007

Outcome Number % of total

Recall confirmed—release immediately 43 4.2%
Recall confirmed—release at specified future date 54 5.2%
Recall confirmed—reviewed at specified date 280 27.2%
Recall confirmed—decline to set date 642 62.3%
Recall rejected—release immediately 0 0.0%
Recall rejected—release at specified date 0 0.0%
Recall rejected—review at specified date 0 0.0%
PB Panel refers to Oral Hearing 12 1.2%

Total 1,031

Where the recall was appropriate and there are risk issues which mean that the prisoner cannot be
managed on licence, we would not be expected to authorise release. If we find they are a risk or, as is more
common, there is no risk management plan, we are bound by the Directions to refuse to release. It is
unreasonable to expect a decision to release from the Parole Boardwhen we have no information about how
the oVender is to be supervised in the community or indeed where he is going to live.

For 2006–07 the projection from NOMS was that there would be 11,000 recalls. However, by the end of
January there had already been over 12,000 and the final figure is likely to be in the region of 14,500. The
vast majority of these cases are short term prisoners. The processes involved in setting up this recall system
are complex as they involve the Board, the Probation Service, the Home OYce Release and Recall Section
as well as the Prison Service. The Board considers it adds little value to the process in many cases where the
prisoner does not dispute the fact of his or her recall. We are of the view that this could be an administrative
process provided there was a proper appeal procedure and it is our suggestion is that the Board should act
as the appellate authority here.

This wouldmean that wewould only consider determinate sentence recall cases when the prisoner appeals
against an administrative decision not to release him or her. Such an appeal could be in relation to the issue
of whether the recall was justified and also whether the prisoner should be re-released sooner than the date
on which the Secretary of State, through the administrative process, deems him or her suitable for release.
We have a finite number of members to sit on panels and resources have been hit by other un-projected
numbers of oral hearings, not least in respect of IPP prisoners with short tariVs.

There are a number of options as to how this process would work in practice. The Board would favour
prisoners who had been back in custody for a fixed time (say four weeks) to be released administratively
unless there were risk of harm issues involved in which case the Board would retain jurisdiction over the
decision as to suitability for release rather than civil servants. Essentially, these would be the sorts of case
where the public had real concerns. Another possible model would be that all recalls would be dealt with
administratively but that the prisoner would have an absolute right to appeal the decision and the date of
release to the appellate authority and that the Board should act as that authority. Both these options are
predicated on the current legal test for release which is based on the risk of further oVending.

Another possibility would be to review this test. If the presumption on recall was for re-release (as
appeared to be envisaged in the Halliday review that led to the Criminal Justice Act 2003) the recall process
would lead to more low risk of harm prisoners being released earlier.

In its evidence to this committee in 2004, the Board spoke of the impact of an increase in recalls. We are
firmly of the view that the present system is wasteful of resources, does little to protect the public or to
prevent re-oVending and we would ask for an urgent review along the lines we have suggested.

IPP Sentences

The second issue concerns the large number of IPP cases that are coming through the system and the
apparently unforeseen consequences of this. We are reproducing below an article from the February issue
of our news letter, the Board Sheet, which sums up our concerns.

Chairman calls for debate on impact of IPP sentences

The Chairman of the Parole Board, Sir Duncan Nichol, has called for a debate on the impact of the new
indeterminate sentences for public protection on the work of the Board, arguing that the implications of the
short tariV sentences were not properly thought throughwhen theywere introduced, by the Criminal Justice
Act 2003, in April 2005.
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Duncan Nichol made the remarks in a speech he delivered to the Centre for Crime and Justice Studies at
Kings College, London on 14 December 2006. Speaking at Kings College, Duncan Nichol said:

“As we look forward our key challenge will be to respond eVectively to the implications of the
indeterminate sentence for public protection, which is available where the oVence is one specified
in the Act and the judge considers the defendant to present a significant risk to the public of
serious harm.

“Some speak of this sentence as replacing the old ‘automatic’ life sentence. However, the sentences
are not analogous. The list of qualifying oVences for an automatic life sentence numbered eleven,
and it needed two before a life sentence was automatic. The list of “specified” oVences for an IPP
numbers 153 and the sentence can be triggered by a first oVence.

“Accordingly the numbers of IPP prisoners entering the prison system, and eventually coming
before the Board, is very significant indeed. The population of IPP oVenders in prison is projected
to grow to about 12,500 by 2011.

“Because the specified oVence that led to the IPP sentence may not in itself be serious, very many
such prisoners have unusually short tariVs. Half of oVenders recently sentenced to IPP sentences
have received tariVs of 20 months or less and 20% under 18 months.

“The eVect of this is that a prisoner might be entitled to be considered for release almost as soon
as he is received into custody following trial. The prison has no time to assess the individual for
the purposes of writing reports and the Board’s role in assessing his risk to the public is rendered
almost academic by the fact that nothing has changed in the very short period between the
sentencing judge deciding he is a significant risk, and the Board considering his case. The Board
must make up its own mind, regardless of what the judge said, but in practice there is very little
to go on. Hence an enormous amount of resources are expended on what can sometimes appear
to be a futile exercise.

“The global impact of IPPs will be that prison overcrowding will increase; places on oVending
behaviour courses will be scarce; prisoners may spend more time in custody awaiting such courses
when they might otherwise have been released earlier; time will be spent writing parole reports by
prison and probation staV who have other duties; and the Parole Board will need increased
resources to deal with a quadrupling of our indeterminate case work.”

Role of Judiciary

Responding to claims that he had criticised judges for being too quick to use the new sentences, Sir
Duncan later said:

“I do not believe that the higher than anticipated use of the IPP sentence is the result of judges
using them too readily. It is because, given the new sentencing rules brought in by the Criminal
Justice Act 2003, they have little choice but to do so for dangerous oVenders.

“Both the judiciary and the Parole Board are now having to deal with the consequences of
legislation that appears not to have been given suYcient thought or long-term planning when it
was drawn up.”

Judicial Review

We are also aware that in at least one case a private prison is having to defend itself in relation to a judicial
review brought by a prisoner on the basis that despite receiving an IPP (with a three year tariV) in November
2005, he is still not progressing through the system and is detained in a holding prison.

An issue that arises is the diYculty in applying adequate resources to the management of somebody on
such a short tariV within the private prison system, and the diYculty in transferring him to a prison where
he can “progress” through the system within the time frame envisaged by the Judge who fixed the tariV. It
seems that nobody has fully considered this particular lacuna when devising the IPP sentence.

16 April 2007

30. Memorandum submitted by the Police Federation

Executive Summary

1. Public confusion over sentencing and anxiety over early release schemes should be amajor concern for
all involved in the criminal justice system. Police oYcers rely on the public for information. It is our
experience that public frustration over sentencing has a negative impact on their willingness to assist the
police and to provide information.
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2. Most pressing of all, we believe the fundamental question What is eVective sentencing? must be
urgently readdressed. EVective sentences must punish, deter and rehabilitate. We have serious and growing
concerns that freedom and flexibility has been taken away from judges and that sentences are seemingly
being dictated by prison capacity, not the severity of the crime.

Background

3. The Police Federation of England and Wales represents 140,000 police oYcers from the rank of
constable to chief inspector. We would welcome the opportunity to provide further written or oral evidence
to assist the Committee in their inquiry.

4. We take a keen interest in the eVectiveness of sentencing for a number of reasons. First and foremost,
sentencing and the eYcacy of reoVending programmes impact directly on thework of police oYcers. Second,
our members deal first-hand with victims of crime and support them from the start of the criminal justice
process, right through to court and sentencing. Third, frustration with sentencing is not restricted to the
general public. Police oYcers are particularly concerned that sentences given to dangerous violent oVenders
have reduced in recent years; and that the revolving door of justice is still turning. This can have adverse
aVects on both morale and motivation.

5. We frequently respond to consultations in this area, most recently Making Sentencing Clearer91 and
Reduction in Sentence for a Guilty Plea.92

6. Thismemorandum focuses on both those areaswe believe are of greatest concern; andwherewe believe
observations from our frontline experience can contribute most to the inquiry:

— Honest Sentencing:

— Public confusion and frustration;

— Sentence terminology;

— Guilty Pleas and remission;

— Freedom and flexibility for judges;

— Non-custodial sentences; and

— Prison capacity dictating prison numbers.

Honest Sentencing

Public confusion and frustration

7. Information is the police service’s most important weapon in the fight against crime. It is our
experience that if the public, or sections of the public, lose confidence in the courts’ ability to deliver what
they believe to be fair sentences, they can be less inclined to report crimes or assist the police. A lack of public
confidence in sentencing therefore not only brings the whole of the criminal justice system into disrepute; it
impacts upon the eVectiveness of the police service.

Sentencing terminology

8. A vital element of ensuring public confidence in sentencing is to ensure that sentences are easily
understood by the general public—not just the minority who work in the legal profession or police service.
The perception—right or wrong—is that sentencing is disingenuous. Unclear messages lead to an
unhappy public.

9. “Life” sentences are a case in point. The average number of years served is in fact a fraction, in the
region of eight years. Many people are confused and upset by this. Aside from the quite separate debate as
to whether a given sentence is too lenient or too severe, people—not least victims and their families and
friends—are frustrated that the sentence served does not reflect their understandable interpretation of the
sentence.

10. We believe there is little point in apportioning blame on the media or others for this widespread
confusion. There can be no surprise that many people interpret a life sentence to be life behind bars.

11. We believe there is a very strong case for a wholesale reassessment of sentencing terminology.
Returning to the example above, “life” could, arguably, only refer to those cases where the judge has made
explicitly clear that there will be no parole.

91 Home OYce: http://www.noms.homeoYce.gov.uk/news-publications-events/publications/consultations/
Making–sentencing–clearer–consul

92 Sentencing Guidelines Council: http://www.sentencing-guidelines.gov.uk/
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Guilty pleas and remission

12. Guilty pleas and half point release or remission (Section 244(3) of the Criminal Justice Act (2003))
have been the source of considerable public confusion and professional frustration for police oYcers.

Guilty pleas

13. While we support reductions in sentences if individuals plead guilty at an early stage of proceedings,
we believe reducing sentences by one third is far too generous. Amaximum reduction in sentence of a quarter
would still be suYcient to attract guilty pleas without undermining the sentence, and the punishment, itself.

14. We emphasise that we believe these reductions should only be granted for early guilty pleas. All too
often individuals only choose to plead guilty at the very last moment, when they see the weight of evidence
and witnesses firmly stacked up against them. This is totally contrary to the principle behind sentence
reductions for guilty pleas: that they are awarded in recognition of the time and money saved, for instance
in preparing the prosecution case, and for reducing the stress faced by victims giving evidence. The law could
include a requirement for pleas to be registered by the point of committal in order to qualify for a reduced
sentence.

15. Further, we believe the debate about guilty pleas is all too often conflated with whether sentences are
too short or too long. The point is in fact, quite distinct. It is about awarding reductions in sentence—
whatever the sentence—despite still inconveniencing the police, the courts and the public.

Remission

16. Section 244(3) of the Criminal Justice Act (2003) allows for a further fifty percent reduction in
oVenders’ sentences if they cross the prison threshold. Thismeans that the time served by oVenders is usually
in the region of one third of the original sentence. A six year sentence would, for instance, initially be reduced
by a third to four years following a guilty plea (however late that may be, as outlined above) and then
reduced by a further half (an additional two years) under s244.

17. We strongly believe this is wrong. EVective sentences must punish, deter and rehabilitate. Drastically
cut sentences fail in every regard. The sum result is that victims and the general public feel cheated; left on
the fringes, not at the centre of the criminal justice system.

Freedom and flexibility for judges

18. We believe judges should have the flexibility to give the sentences they feel most appropriate, based on
the evidence they have examined, to reflect the specifics of the case. Over the last decade we have witnessed a
gradual erosion in the power of individual judges to determine sentences, mirroring the death of discretion
in policing. The introduction of the custody threshold, has in particular, narrowed the parameters in which
judges operate.

19. We acknowledge and accept that greater latitude for judges would lead to some decisions that neither
we nor much of the public would support. We would, however, infinitely prefer that state of aVairs to the
current inflexibility.

Prison capacity dictating sentencing

20. No debate concerning the impact of the Criminal Justice Act (2003) on sentencing should ignore the
charge that sentencing is dictated more by prison capacity than the severity of crimes, and that guidelines
are amended accordingly.

21. We strongly believe an eVective sentencing framework is one that puts victims at the heart of the
criminal justice system and prioritises public safety. Sentencing must therefore focus on reducing
reoVending and by extension crimes committed; reducing the number of victims; and reducing the fear of
crime.

22. We believe the introduction of half remission and more lenient sentences, together with the wider
introduction of what are often unproven and untested non-custodial programmes for not inconsiderable
crimes is a reflection of theGovernment’s motivation to “keep prison numbers under control”—not derived
from any evidence or belief that these changes will reduce reoVending and crime rates.

23. Sentencing should be dictated by the severity of the crime and the evidence presented to the judge,
not by prison capacity. Any other approach is wrong-headed. No one would advocate longer, more severe
sentences simply if there was a surplus in prison places. At present we are faced with the reverse and it is
equally perverse.

24. The result of the crisis in prison capacity is that many sentences are demonstrably too short and
therefore anti-rehabilitative. In particular, many sentences for drug-related crimes fail both individual and
society because they are too short for the oVenders to enter or complete drug programmes.
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25. Of equal concern, is that a swathe of crimes that, only five years ago, would have automatically led
to prison sentences have now been downgraded to “petty” oVences. We strongly reject the notion that
violent crimes such as robbery and muggings should ever be described as petty. It is deeply frustrating for
police oYcers to see such oVenders on community sentences that do nothing to protect the public.Moreover,
it is vital that criminals face a suitable punishment for these sentences or it will merely give the green light
for others to do the same.

26. Prison numbers in the UK are high due to a high crime rate, particularly violent crimes which should
lead to prison sentences. We believe it is important to bear this in mind when discussing the historically high
prison population in the UK. It is noteworthy that if the UK were to sentence oVenders in line with other
European countries the prison population would be well in excess of 100,000 individuals.93 It is therefore a
distraction to simply talk about “prisoners per head”—it is prisoners per crime that matters.

27. It is widely reported that approximately one in four prisoners in the UK suVer from mental illnesses.
Many of these individuals should be in care—not prison. Our anecdotal evidence suggests that many
individuals commit crime simply in order to go to prison in order to have a roof over their heads. This
concern is therefore not just of relevance to debates surrounding mental health, but also of the wider debate
about prison numbers.

The use of non-custodial sentences

28. In our experience properly financed non-custodial sentences can prove to be a successful means to
reduce reoVending rates. Unfortunately it is also our experience that the probation service is severely
overstretched, under-resourced and uncoordinated. The result—at no fault of the probation service—is that
successes are sporadic and patchy.

29. We note recommendation 9 of the Home AVairs Committee report nearly a decade ago outlining the
Committee’s astonishment at the absence of rigorous measures for the eYcacy of non-custodial sentences.94

We contend that very little has changed. There is still no meaningful or verifiable means of measurement.

30. Our own anecdotal research from frontline police oYcers suggests that the “hidden cost”95—ie
further crime—of non-custodial sentences continue to cause genuine and understandable public fear, and
is both a concern and an issue of morale for the police. This is exacerbated by the extension of non-custodial
sentences to those forms of crime outlined above in paragraph 25, particularly violent crimes.

6 March 2007

31. Memorandum submitted by The Prince’s Trust

1. Executive Summary

(a) The Prince’s Trust is helping to break the cycle of crime by oVering oVenders training and support
so they can turn their lives around and give back to society. The Prince’s Trust helps oVenders and
ex-oVenders move into employment, training or education:

— 65% of oVenders and ex-oVenders The Prince’s Trust supported in 2005–06 went on to
employment, training of education.

— 67% of people released from prison go on to re-oVend within two years.96

(b) Promoting Non-custodial sentencing: Non-custodial sentencing can work if positive activities are
incorporated. The Trust is running a pilot with the Youth Justice Board supporting non-custodial
sentencing by referring young oVenders (eg those on Intensive Supervision and Surveillance
Programmes) onto Trust programmes.

(c) Diversionary measures in the community: Much can be done to increase the success of
diversionary measures (eg statutory orders) in reducing a young persons” re-oVending. The Trust
is taking part in a Crown Prosecution Service pilot (March 2007) in Merseyside and Lancashire
around conditional cautions. In this pilot the young person selects (from a choice of options) to
participate in a Trust programme as part of their conditional caution.

(d) Cost EVectiveness: The Social ExclusionUnit stated that re-oVending by ex-prisoners costs society
at least £11 billion per year. It costs an average of £40,992 to keep a person in prison.97 It costs

93 The Burden of Crime in the EU—Research Report: A Comparative Analysis of the European Crime and Safety Survey (EU
ICS) 2005: http://www.gallup-europe.be/euics/Xz38/downloads/EUICS%20-%20The%20Burden%20of%20Crime%20in%20
the%20EU.pdf

94 Home AVairs Committee Third Report: Alternatives to Prison Sentences http://www.publications.parliament.uk/pa/
cm199798/cmselect/cmhaV/486/48615.htm

95 Home AVairs Committee Third Report: Alternatives to Prison Sentences http://www.publications.parliament.uk/pa/
cm199798/cmselect/cmhaV/486/48615.htm

96 Prison Reform Trust (2006) Bromley Briefings Prison Factfile.
97 Prison Reform Trust (2006) Bromley Briefings Prison Factfile.
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£3,120 to send a young person on The Prince’s Trust’s 12 week personal development programme
“Team” and 71% of unemployed participants find work or enter full-time education or training
after completing the programme.

(e) Employment: Research shows that employment reduces the risk of re-oVending by between a third
and a half.98 As part of the learning and skills sector, all Trust programmes aim to improve the
skills and employability of young people. We help young people with work experience, job
prospects and self-employment. We believe more partnership work with corporate employers will
open up employment opportunities for ex-oVenders.

(f) Partnership works: Many oVenders have complex needs so a holistic approach to support is
required. By drawing on expertise across the board, a combination of public, private and voluntary
sector support can be very eVective.

(g) Positive activities: We believe that to reduce oVending young people need support and positive
things to do. Our research shows that young people believe there are significant gaps in provision
and they need more to do in their community.

(h) Constructive activities in custody: The Trust is supporting prisoners by running some custody-
based activities. In one example 60% of prisoners, who took part in a custody-based Trust
initiative, went straight onto other Trust programmes on release. The Trust also oVers prisoners
Big Boost Awards which are grants that benefit the local community.

2. The Prince’s Trust: A Brief Introduction

The Prince’s Trust is a charity that believes in young people who often don’t believe in themselves. We
seek out those young people that need our help themost andworkwith young people who struggle at school,
are in or leaving care, are long-term unemployed or have been in trouble with the law. We work with young
people aged 14–30 to help them get back into work, education and training.

The Prince’s Trust is helping to break the cycle of crime by oVering oVenders training and support so they
can turn their lives around and give back to society. In 2005–06 over 3,500 participants on Prince’s Trust
programmes were oVenders or ex-oVenders. Almost 65% of the (ex)oVenders we assisted moved into
employment, self employment, further education or training.

The Trust’s age range starts at 14 and we recognise that many young people who come to us may already
be oVending or at risk of oVending. We therefore work on reducing their oVending behaviour and do this
through a number of programmes, eg:

xl clubs are a team-based programme of personal development based in schools for pupils aged 14–16 “at
risk” of truanting and under-achievement. Clubs aim to improve attendance, self-esteem, motivation and
social skills and enable young people to take part in a community project. By engaging young people back
into education we are helping them to increase their basic skills and reduce their likelihood of getting into
crime. In 2005–06 13,886 pupils took part in xl in more than 621 schools across the UK.

The Team Programme is a 12 week personal development programme for 16–25 year olds, the majority
unemployed, to develop their confidence, motivation and skills through teamwork in the community. In
2005–06 8,802 took part in the programme in over 300 locations across the UK. 71% of unemployed
participants find work or enter full time education or training after completing the programme. Through
the Team programme The Trust contributes more than £4.75 million to local communities through
community projects.

The Trust’s success is dependent on the strength of its partnerships and we work with a range of statutory
and voluntary organisations to provide better outcomes for oVenders, eg: Youth Justice Board, Probation
Service, prisons, NACRO and Clinks. The Trust supports the Smart Justice campaign for alternatives to
custody and is part of the Coalition on Social and Criminal Justice. The Trust also works with the Police,
the Ministry of Defence and Fire Service to build community confidence.

Many of the young people The Trust works with often have complex needs that need a holistic multi-
agency support system. One intervention on its own will not necessarily help break the cycle of oVending.
The Trust actively engages with themulti-agency approach andworks with specialist partners such asMind,
Rethink, Addaction and Drugscope.

The Trust understands and acknowledges the strong link between mental health and oVending. Our
programmes help develop self-confidence and motivation, improving the health and wellbeing of young
people. 76% of young people who participated in a Trust programme during 2005–06 report higher life
satisfaction than one year ago. Comparable rates amongst unemployed 16–24 year olds in the general
population are 34%.99

98 Reducing re-oVending by ex-prisoners. Report by the Social Exclusion Unit 2002.
99 British Household Panel Survey 2004.
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3. The Case for Non-custodial Sentencing

— 65% of oVenders and ex-oVenders The Prince’s Trust supported in 2005–06 went on to
employment, training of education.

— 67% of people released from prison go on to re-oVend within two years.100

We use a young people centred-approach, seeing the potential in the young person andworkingwith them
on confidence, motivation and tolerance to improve their lives and communities. We help young people to
take responsibility for their actions and enable them to give back to society through community projects.

The Trust believes that, for young people, custody should be used as a last resort or where the oVender
is a danger to themselves and the public.

The Trust believes that non-custodial sentencing can work combined with positive activities, eg The
Trust’s 12 week personal development programme “Team”. We are running a pilot with the Youth Justice
Board supporting non-custodial sentencing by referring young oVenders (eg those on Intensive Supervision
& Surveillance Programme) onto Trust programmes. The benefits of our programmes, as seen by young
people, are outlined in the bullet points below.

Diversionary measures in the community are also crucial and more work can be done to increase the
success of them in reducing a young persons’ oVending behaviour. The Trust is taking part in a Crown
Prosecution Service pilot (March 2007) in Merseyside and Lancashire around conditional cautions. In this
pilot the young person selects (from a choice of options) to participate in a Trust programme as part of their
conditional caution.

Young people with a criminal background tell us101 that support programmes, including those run by The
Prince’s Trust and its partners made a real diVerence because:

— they help to increase self-esteem and build confidence;

— they provide valuable life skills such as patience, anger management, listening and understanding
consequences;

— they combine personal development with practical life skills such as budgeting, health and
cooking;

— one to one support from a skilled key worker makes a real diVerence;

— residential courses enable young people to make new friends, including those going through
similar life experiences, and take stock of their life away from their normal environment;

— they oVer work experience, which is an important first step towards employment;

— they link to practical help with issues such as housing, drugs and benefits;

— the chance to give back to their local communities through volunteering;

— second and third chances are crucial, for example being able to re-try programmes which haven’t
been completed;

— the chance to take on responsibility or help run a project developed confidence and skills—an
important stepping stone to employment;

— the chance to develop youth work skills by helping to run a programme; and
— the ability to learn in an informal environment.

Statistics show that little is achieved in sending people to prison, in particular by sendingmore than 50,000
people to prison each year for less than six months. The Carter report states: “There is no convincing
evidence that further increases in the use of custody would significantly reduce crime”. In addition 61% of
victims of crime do not think that the use of prison stops re-oVending for petty crime, such as shoplifting,
stealing cars and vandalism.102 Finally, when he was Home Secretary, Charles Clarke said “Prison does not
work in stopping re-oVending”.103 In November 2006 the prison population in England andWales stood at
79,829, a rise of 2,077 on the year before. The number of prisoners in England and Wales has increased by
almost 25,000 in the last 10 years.104

The Social Exclusion Unit stated that re-oVending by ex-prisoners costs society at least £11 billion per
year. It costs an average of £40,992 to keep a person in prison.105 The costs go beyond the financial with
many hard-to-quantify costs for example the impact on the family unit—each year it is estimated that more
than 17,700 children are separated from their mother by imprisonment and 150,000 children have a parent
in prison.106

It costs £3,120 to send a young person on our 12 week personal development programme “Team” and
71% of unemployed participants find work or enter full time education or training after completing Team.

100 Prison Reform Trust (2006) Bromley Briefings Prison Factfile.
101 Breaking the Cycle of OVending February 2007.
102 National Statistics (2005) OVender Management Caseload Statistics 2004.
103 Prison Reform Trust (2006) Bromley Briefings Prison Factfile.
104 Prison Reform Trust (2006) Bromley Briefings Prison Factfile.
105 Prison Reform Trust (2006) Bromley Briefings Prison Factfile.
106 Prison Reform Trust (2006) Bromley Briefings Prison Factfile.
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4. Reducing Offending and Re-offending

The Trust believes that to reduce oVending and anti-social behaviour young people need support and
positive things to do as they make the transition to adulthood. Prince’s Trust research107 has shown that
92% of 14–25 year olds believe there are significant gaps in the provision of basic services they need in their
local community. This lack of advice leaves more than one in five socially excluded young people failing to
turn to anyone for help and support. The Trust aims to address this issue by providing positive activities for
young people through a range of programmes.

Research shows that employment reduces the risk of re-oVending by between a third and a half.108 As part
of the learning and skills sector, all Trust programmes aim to improve the skills and employability of young
people. We help young people with work experience, job prospects and self-employment. The Trust feels
that more funding should be made available for community-based alternatives to custody that develop
young peoples’ employability skills through working with corporate employers.

Trust activities are not exclusively for oVenders, but all have the potential to assist young people to break
their oVending cycle and fulfil their aspirations. We help to reduce the number of young people who are at
risk of oVending or re-oVending:

— 77% of (ex)oVenders who took part in a Prince’s Trust programme felt more satisfied with life
compared to the same time a year ago and 89% attributed this change to the work of The
Prince’s Trust.

— We help young people gain practical skills, confidence and motivation. Over 70% of (ex)oVenders
improved their skills as a result of a Prince’s Trust programme.

— 86%of (ex)oVenders claimed that their Prince’s Trust experience had been beneficial to their future
career prospects.

— 96% of (ex)oVenders would recommend The Prince’s Trust to others.

We also contribute to tackling oVending behaviour by:

— Supporting young people in and leaving custody, oVering them positive choices for after their
release, such as taking part in a community based project, gaining nationally recognised
qualifications or setting up a business.

— Helping to keep young people in school, tackling truancy and school exclusion.

— Providing opportunities for young people to get involved in their communities and contribute to
community regeneration.

— OVering mentoring support to young people, including ex and current oVenders.

— Helping young people to become economically independent, including supporting them into self-
employment.

Case Study

Seven years ago Mark was living on the streets of London begging for money to fuel his drug and
alcohol addiction.

Today, Mark has beaten his demons and set up his own successful tree surgery business, “Treewise”.

Mark spent 15 years in a vicious cycle of drugs, alcohol and crime, finally hitting rock bottom when
he became homeless.

A friend of Mark’s managed to help him on to a recovery plan, and months later, clean from drugs,
but severely lacking in confidence and direction, he began to think about his life.

He had some previous experience as a tree surgeon and after several meetings with ThePrince’s Trust,
they put a business plan together and gave him the confidence to start his own company.

Mark received a £1,500 loan and £1,000 grant from The Trust in 2001, and built his business up
from there.

He said: “If it wasn’t for The Prince’s Trust I really wouldn’t be here today. The funding they gave
me, and more importantly the support and advice, and the faith they put in me when no one else would,
was literally a life saver.”

Keen to help others who have suVered, Mark employs people who have faced diYculties in their
own lives.

107 The Prince’s Trust, Reaching the Hardest to Reach. 2004.
108 Reducing re-oVending by ex-prisoners. Report by the Social Exclusion Unit 2002.
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5. Improving the Chances of Young People in Custody

Where a young person does go into custody more needs to be done to make the experience more positive,
for example education programmes and incentives to take part.

The Trust runs custody-based activities in some institutions, such as our two week pre-release course at
YOI Stoke Heath. This encourages young people in custody to build self-confidence, skills and motivation
in order to take advantage, post release, of opportunities provided by The Prince’s Trust and others that
will contribute to their personal success and a reduction in their re-oVending. Of the 77 young people who
have taken part to date, almost 60% were referred onto The Trust’s Team programme on release from
custody.

The Trust also oVers Big Boost Awards to young people both in and out of custody which benefit the
local community. A group of inmates at Wormwood Scrubs received an award to redecorate the visiting
area, making it more welcoming and suitable for visiting children. The project enabled the young people to
learn new skills such as decorating, work as a team and gave them a sense of achievement and responsibility.

A number of young people each year take part in Prince’s Trust programmes whilst on release on
temporary licence (ROTL) as part of their resettlement programme. In partnership with HMP YOI Glen
Parvamany young people onROTL take part in The Trust’s 12 week Teamprogramme, with 80% achieving
positive outcomes three months after completing the programme. We believe more young people should
benefit from “Release on Temporary Licence” to enable them to take part in community based activity as
part of their resettlement.

The Trust is also working with HMP YOI Styal and the local football club, Crewe Alexandra FC, where
young female prisoners take part in a week-long “Get OV the Bench” course which uses football to motivate
the young people through developing fitness and gaining key workplace skills such as literacy, leadership
and communication. (Other examples of in-custody work are available on request).

The Trust works in a number of institutions with resettlement programmes, educating young people in
the benefits of Trust programmes on release and helping them prepare for the transition to the community.
We believe more can and should be done in bridging the gap between custody and community to help break
the cycle of crime.

Young people often label prison “a university of crime”.109 They cite a lack of consistency in support
during both their sentence and rehabilitation andmanywant advice and support frompeople who have been
through the same experiences.

In response to young peoples’ views, The Trust aims to pilot a newmentoring service for oVenders. A new
taskforce is also due to be established for involving oVenders and ex-oVenders in the development and
delivery of services to reduce oVending. The group will be led by Clinks.

6. Recommendations to Committee for Inclusion in its Report

(a) Custody for young people should be used as a last resort or where the oVender is a danger to
themselves and the public.

(b) Non-custodial sentences should be a viable alternative to short-term sentences of less than six to
12 months which prove ineVectual and simply push up the prison population.

(c) The Government needs to work with the private and voluntary sectors to deliver innovative
solutions for eVective community-based sentencing and diversionary activities (eg: Prince’s Trust
pilot with the Crown Prosecution Service in Merseyside/Lancashire).

(d) More funding should be made available for existing successful initiatives, like The Trust’s Team
programme, which improve the futures of countless oVenders and ex-oVenders and supports them
into education, training or employment.

(e) More funding should bemade available for community-based alternatives to custody that develop
young peoples’ employability skills through working with corporate employers.

(f) The Government should listen to the experiences of oVenders to help shape policies that help them
stop re-oVending (eg through Clinks taskforce).

(g) The Government needs to take a holistic approach to dealing with oVenders, assessing mental
health problems, drug misuse and other issues.

(h) More can and should be done in bridging the gap between custody and community and work.
Young people need to be met immediately on release to help break their cycle of oVending and a
positive and meaningful activity (like a Trust programme) should be engaged with as soon as
possible.

(i) Where a young person has to go into custody, this should be as close to their home as possible to
aid the resettlement process.

109 Breaking the Cycle of OVending February 2007.
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(j) More young people should benefit from “Release on Temporary Licence” to enable them to take
part in community based activity as part of their resettlement.

More information is available at: www.princes-trust.org.uk

Emma Langbridge
Head of Public AVairs

28 February 2007

32. Memorandum submitted by the Prison Governors Association

1. As prison governors, we have a similar opportunity as some others to see and hear what sentencers
and politicians say and do about sentencing, but an exceptional one to see and hear from the outcomes of
custodial sentencing: those imprisoned. Sometimes those sentenced frankly make the most sense. We hear
politicians boast that sentences are now 25% longer than they were. We hear prisoners say that a five year
sentence has not even slightly more deterrent value than a four year one; and this rings true. It leads us to
question whose interests it serves for so many to be imprisoned unnecessarily or for too long. Those who
make money out of prisons perhaps, but nobody else. Imprisonment is an expensive option and the
American experience has shown that as prison costs spiral, the budgets of other public services suVer as a
consequence.

2. We submit that the prison population need be nowhere near as high as it is. Much has been said about
the influences of political rhetoric and hard-line media upon sentencing. These and the lobbying that
stimulate themare worthy of debate in themselves but we limit ourselves here to the sentencing that happens,
concerning ourselves with oVenders who are inappropriately sentenced to custody (short-sentenced
prisoners) and oVenders inappropriately sentenced to indeterminate sentences.

Short-sentenced Prisoners

3. The recent crisis of crises in the prison population might have done more to bring to public attention
the issue of oVenders inappropriately sentenced to custody than ever before, with theHome Secretary’s plea
to sentencers to be more sparing in the use of prison. At the same time, some have been keen to claim that
the short-sentenced prison population is no greater now than it was 10 years ago. Whether or not that is the
case, we are firm that many thousands of oVenders are in prison inappropriately now and were then. This
is not a new problem; but a problem it is. Not only is it a waste of taxpayers money to send people to prison
unnecessarily; it can wreck homes, especially if they are women who are primary carers, incarcerated
sometimes hundreds of miles from home. Also, weeks or a few months in prison do not give us enough time
to engage eVectively inmeaningful programmes to reduce re-oVending. (34% of women in prison are serving
terms of 12 months or less.) Whatever new sentences emerge from any new CJA, it is imperative that they
do not encourage sentencers to include a dash of imprisonment.

4. A substantial proportion of people in prison have significant mental health problems. If those with
drug and alcohol abuse problems are added, these comprise a substantial majority of oVenders in prison.
Verymany have committed onlyminor oVences. Amongwomen, serial shoplifting to finance their addiction
is common. There should be more support for such people in communities; ideally to help them avoid
oVending in the first place, but certainly to convince courts that a non-custodial sentence is viable because
resources such as drug treatment and hostel accommodation are out there in support. It is important to have
realistic expectations of drug addicts, whether subject to a non-custodial sentences or post-custodial
supervision. Inflexible breach procedures which mean people being automatically whisked into custody
because of a non-show or a couple of late appearances for appointments are not realistic or constructive,
and these are making their own contribution to the steep increase in prison population. The decision to
breach should be a judicial one, and certainly not one to be in the hands of risk-averse oVender managers
ruled by re-oVending targets.

5. Generally, we agree that community sentences—alternatives to custody—need to capture public
support and that those that feature restorative elements and visible reparation stand the best chance of doing
so. “Community Payback” is gathering welcome momentum and deserves support.

Indeterminate Sentences

6. The sentences introduced in the CJA 2004, seem to produced their own chaos within the greater
sentencing chaos. The sentences are being substantially over-used.

7. Reasons for this, aside from the generic response to the clamour for tougher sentencing, seem to be
option by sentencers for the lowest-risk option. We understand that a recent survey of 500 IPP prisoners
has identified that 20% are of medium risk, and not high-risk/dangerous as envisaged by the Act. In many
cases, sentences are passed without sentencers having been provided with or sought adequate pre-sentence
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reports. It would be in the public interest for sentencers to be obliged to obtain adequate risk assessment
reports instead of passing an indeterminate sentence without, and by default, even if it means a two month
adjournment to secure, for instance, a psychiatric report.

8. Outcomes of the over-use of this sentence are that assessment resources and OBPs in prisons, to whom
the buck has been passed, are overwhelmed so that assessment and interventions do not happen until often
well beyond tariV. We know of one recent IPP sentence which featured an eight weeks tariV. (20% have a
tariV of 18 months or less.) This must say something about what level of dangerousness the judge estimated
to be present, and certainly delivered to the prison and Parole Board an impossible task to assess let alone
“treat” the oVender in question in the timescale given.

The future

9. There is an urgent need to bring sanity to sentencing where it is absent. New prisons are not the answer
to our society’s failure to control oVending.

10. Resources are precious, and prisons themost expensive of them. It makes little sense for prison places
to be taken up by minor oVenders who would be better dealt with elsewhere. It makes no more sense for
overloaded assessment and interventions resources in prisons to be wasted on the wrong people.

11. Risk to the public of course is paramount and so a very sound principle to underpin any new and
probably essential sentencing Act would be for resources to follow the risk, proportionately. This plainly is
not happening suYciently now.

Paul Tidball
President

13 March 2007

33. Memorandum submitted by the Prison Reform Trust

The Context of the 2003 Act

The 2003 Criminal Justice Act constituted a major strategic intervention by the government on
sentencing. It was not so much an attempt to change sentencing policy as an attempt at the introduction of
deliberate policy to sentencing in the first place.

As the Home Secretary David Blunkett said at the second reading of the bill in December 2002:110

“We talk about punishment, protection, reducing crime, reparations and, of course, rehabilitation,
so we are laying down new guidance on why we are doing things. Through the sentencing
guidelines council and Parliament’s new influence we are laying down the new the ways in which
we are trying to make sense of sentencing.”

For the first time, the act laid down the purposes of sentencing, so providing a robust metric for its
eVectiveness. This is comprised of: punishment, deterrence, reformation, public protection and reparation
for victims.

The act came after years of sentence inflation from judges, magistrates and the government had ratcheted
up the prison population. It also followed a series of high profile reports, particularly the Halliday Report
on sentencing111 and the Social Exclusion Unit report on Reducing Re-oVending by Ex-prisoners.112 The
Halliday Report attempted to define the purpose of sentencing, moving away from a solely “desert” based
model, where the oVender is punished proportionately to the oVence, to include a greater focus on the
oVender themselves, and their likelihood to cause future harm. The Social Exclusion Unit’s report put the
figure of £11 billion a year to the cost of reoVending by ex-prisoners. It made many points that went wider
than the 2003 Act, but it reinforced the call for more supervision of oVenders in the community and the
importance of tackling addiction and maintaining accommodation, all of which fed into the act.

Finally, during the progress of the act through parliament, Lord Carter was conducting his review of
correction services.113 It aimed to reshape the prison and probation system to be fit for the new purposes of
the 2003 act. In assessing the usage of prison at the time, it passed scathing judgment on the sentencing that
led to the massive increase in the prison population:

“The increased use of prison and probation since 1997 has been concentrated on first time
oVenders, leading to poor use of additional investment.”114

110 Commons Hansard, 4 December 2002, Column 928.
111 Making Punishments Work: A Report of the Review of the Sentencing Framework in England and Wales, Home OYce, July

2001.
112 Reducing re-oVending by ex-prisoners, Report by the Social Exclusion Unit, July 2002.
113 Managing OVenders, Reducing Crime: A New Approach, Strategy Unit, 11 December 2003.
114 Ibid p 3.
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It went on to say:

“The key explanation for the growth in the use of prison and probation over the last decade is the
increased severity in sentencing.”115

This analysis is shared by the Prison Reform Trust’s The Decision to Imprison. It states:
“There are two main reasons why the prison population has grown. Sentencers are now imposing
longer prison sentences for serious crimes, and they are more likely to imprison oVenders who 10
years ago would have received a community penalty or even a fine.”116

Both publications agreed that the rise in the prison population was not a reaction to an increase in crime
but an aggregate of sentencing changes. The Carter report also examined the use of punishment and
probation in terms of their being an expensive public resource and found that the resource was not being
well-targeted. It set out to reserve the use of custody for “serious, dangerous and highly persistent
oVenders”.117 That would mean that the prison population could be stabilised and managed at 80,000.

The Failure of the 2003 Act

In October 2006, the Home Secretary gave this explanation of the rapid increase in the prison population
over that summer:

“First, the Criminal Justice Act 2003 is beginning to have a real eVect. The House will know that
the Act introduced tough new sentences—indeterminate sentences—to answer the public demand
that life, where appropriate, should truly mean life for those judged to be a danger to the public.
It also introduced more flexible community orders which would be a more eVective alternative to
prison for lower level oVenders. The evidence so far is that our courts are making good use of
indeterminate sentences so that dangerous people are staying in prison for longer, but they are not
yet using community orders as fully as they might. That was the point emphasised this weekend
by the Lord Chief Justice. That leads to increased pressure on prison places above that anticipated
in the short term.”118

He makes the case that the Criminal Justice Act was at least half successful in being implemented.
However, since the Criminal Justice Act was intended to bring a strategic overview to sentencing and to
manage the population in prison, it can’t be considered to have half succeeded if half implemented. In fact,
it has failed entirely, since it was explicitly not a raft of disparate measures but an attempt at a coherent
strategy.

Themeasure of the failure of theCriminal JusticeAct is the jettisoning of several of itsmeasures, including
the government’smanifesto commitment to Custody Plus—that is adding a community supervision element
to short prison sentences. Intermittent custody has also been scrapped. The Sentencing Guidelines Council
has not yet managed to bring consistency to sentencing, or to end sentence inflation. Charles Clarke’s
ambition to create community prisons has been and gone since the act was passed. What remains is prison
growth and the desperate scrabble for ever more places. This holds no realistic promise that sentencing will
be eVectively targeted, or that it will eVectively reduce crime through rehabilitation.

Measuring Effectiveness

The record of prison on rehabilitation is poor at best, with some 64% of ex-prisoners reoVending within
two years.Measurements have altered slightly over time, but a look at the figures, as illustrated in the Prison
Reform Trust’s Bromley Briefings Prison Factfile shows a clear trend over the last decade. Meanwhile the
reoVending rate of community sentences has improved or remained stable. However, it may be that more
sophisticated measurements of eVectiveness are needed to inform the appropriateness of sentencing and the
delivery of that sentences. For example, it may be a more realistic, and therefore a more useful, measure of
success that a prolific drug user commits fewer crimes and takes fewer drugs over the course of an
intervention, than that they stop overnight. On the other hand, when it comes to very serious crimes no
repetition of an oVence of similar gravity is ever acceptable, even after more than two years.

Crime prevention, through incapacitation as well as rehabilitation is at the heart of the purpose of
sentencing in the 2003 act. However, because crime within prisons is largely unrecorded, untold thousands
of assaults, extortions, drug deals and serious acts of violence are committed, often without being counted
in the same way as crimes outside. At its most grave this can led to crimes such as the heinous murder of
Zahid Mubarek. Crime within prison is also responsible for prisoners developing debts for drugs, drug
habits and criminal skills. Incapacitation risks achieving little more than sweeping crime under the carpet,
unless prisons are suYciently set up to work closely with prisoners and to resettle them on release. In our
grossly overcrowded system, the ambition must fall far short of that and be instead that of simply
keeping coping.

115 Ibid p 11.
116 The Decision to Imprison: Sentencing and the Prison Population, Prison Reform Trust, 2003, p ix.
117 Carter, p 39.
118 Commons Hansard, 9 October 2006 : Column 33.
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Finally, it is very important to distinguish when the question of eVectiveness is simply inappropriate or
callous. For example, while it is certainly true that the reoVending rate for restricted patients released from
hospital is only 7% within two years, as opposed to nearly two-thirds from prison,119 it is not relevant to the
eVectiveness of that sentence. This is because prison is the wrong place for, say, people with a severe
psychotic illness. There can be no right delivery of a sentence which is wrong in the first place.What is needed
in this case is the long-promised national roll out of court diversion schemes, as well as psychiatric
professionals in police stations.

Who’s Accountable?

The number of women in prison has more than doubled in the last ten years. And yet almost no one will
defend that outcome as desirable. Who is accountable for the fact that huge numbers of very vulnerable
women have been locked up at enormous public expense when they have not committed serious or violent
oVences? The answer is no one person or body is accountable. Responsibility for this grossly infective move
is diVused.

Similarly, as both the Carter and Halliday reports pointed out, there are huge diVerence between the
sentences handed down in diVerent parts of the country. Finally, it is extraordinary that there is so little
feedback to sentencers about how eVective their sentences have been, and therefore no chance for the public
to evaluate how well their money is being spent. This points touches, obviously, on the question of judicial
independence. But there is a very real diVerence between independence and accountability. As long as
sentences work on a “fire and forget” model there is little chance of sentencers receiving feedback from their
decisions and being able to account for them to the public.

Evidence from Decision to Imprison indicates that many judges and magistrates would welcome a
provision for reviews as is currently the case in the drug treatment and testing order.

Link between Sentencing Policy and Prison Policy

During the Commons discussion of the 2003 Act, debate was dominated by issues such as double-
jeopardy and trial-by-jury in fraud cases. Perhaps themost far-reaching change to the criminal justice system
was barely discussed. The indeterminate sentence for public protect has been taken up with enthusiasm by
sentencers. Life and indeterminate sentences are now the main engine for growth in the prison population.
The NOMS population briefing for the end of January shows an increase of 31% of the last year for life and
indeterminate sentences, rising to more than a tenth of the total population. In percentage, the rise is only
exceeded by the growth of non-criminal prisoners, almost certainly because of the continued detention of
foreign nationals beyond sentence. But in terms of numbers there nothing tomatch the rise of indeterminate
and life sentences, even though the number homicides is falling. And not only is this group the fastest
arriving, they are also likely to be the slowest leaving. In other words, the growth in the prison population
is wired right into future years.

To be fair to sentencers, many have not given indeterminate sentences that are designed, on the face of
it, to keep people in prison for very long periods. 68% of the tariVs handed out in 2005, were for 36 months
or less. However, there is a fatal divorce between the changes to sentencing structure and prison planning.
It is impossible now to visit a local prison anywhere in the country without finding people stacked up in a
holding pattern to begin their life or indeterminate sentence. As the chief inspector of prisons has stated in
her 2005–06 annual report:

“There are now delays in the transfer of lifers and indeterminate-sentenced prisoners throughout
the system. By September 2006, there were over 1,400 IPP prisoners, around three-quarters of
whomwere still held in local prisons, unable to progress through sentence or to participate in work
that would reduce their risk by the time of tariV expiry (one in five had tariVs of 18 months or less).
In one local prison, we found 55 indeterminate-sentenced prisoners, some of whom had been there
for over 12 months. They included 51 IPP prisoners, many with very short tariVs.”120

This clearly shows that there can be no such things as an eVective sentence in the abstract. The delivery
of that sentence has fallen victim, even if it ever could work, to the population and resource pressure on the
system. Politicians of all parties and the press are quick to confuse the eVectiveness of sentences with their
length. The story of IPPs shows clearly that it is possible to have a longer sentence in which less is done.

Criticism of the IPP sentence, its overuse and impact is coming from all quarters including, on public
record, from the Chairman of the Parole Board and from the Lord Chief Justice. Intended as a way of
detaining very dangerous oVenders, it appears to have become through usage an imprecise hedging-bets
sentence, handed down to people who have mental health needs, seem odd and may possibly present a on-
going risk to themselves and others. A number of families have contact the Prison Reform Trust’s advice
and information service to express their concerns and to try to make sense of what has happened. A mother
recently called to say that her son had received a tenmonth tariV for arson, setting fire to rubbish. The Prison

119 Statistics of Mentally Disordered OVenders England and Wales, Home OYce, 2005, 05/07.
120 2005–006 Annual Report HM Chief Inspector of Prisons, London, The Stationery OYce, January 2007.
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Reform Trust would like to see a review of this element of the 2003 Act. Are IPP sentences being used as
planned? Are there unintended consequences? What is the overall impact within the criminal justice system
and for individuals and their families?

What Next?

The failure of the 2003 act to provide a consistent and sustainable framework for eVective sentencesmeans
that the debate has snapped right back to the analysis in the Halliday, Social Exclusion Unit and Carter
reports, though this time with the prison system under yet great pressure. Once again, sentencing,
eVectiveness, public confidence and the prison population are all separate and unconnected by any over-
arching strategy. Once again the criminal justice system is rudderless and in rough waters.

19 March 2007

34. Memorandum submitted by Rainer

1. Introduction

1.1 Rainer is a national voluntary organisation working with 14,000 under-supported young people and
young adults each year. Those we work with haven’t always had the best start in life andmay face challenges
with education, social care, housing or within the criminal justice system.

1.2 We were founded over 200 years ago and today Rainer’s 550 staV and 500 volunteers work in 115
communities across the country. Approximately half of the people we support are caught up in the criminal
justice system in some way.

1.3 This paper draws on learning from RESET (Resettlement, Education, Support, Employment and
Training). RESET is a Rainer led national partnership aimed at re-engineering the resettlement process for
young oVenders. RESET draws together 59 partner agencies including HM Prison Service, the Youth
Justice Board, and the Metropolitan Police.

1.4 For further information on Rainer’s work visit www.raineronline.org

1.5 Within this submission we have limited our comments to areas where we have specific evidence or
expertise. We would be happy to elaborate on these examples if further information is required.

2. Sentencing and the Use of Custody

2.1 The dramatic increase in the prison population over recent years has arguably been driven mainly by
changes within sentencing practice—particularly the increasing severity of sentences (particularly the use of
“indeterminate” sentences) and the reluctance to use non-custodial sentences.121

2.2 Custody is extremely costly to the individual, the community in terms of re-oVending and to the tax-
payer. A place in a youth oVending institute costs an average of £53,000 per year whilst a secure training
centre costs an average of £160,000. Despite such investment in custodial sentencing, high re-oVending rates
are currently one of the biggest challenges facing the criminal justice system, and reconviction rates are
particularly high for young people leaving custody. Nearly 69% of sentenced young adults are reconvicted
within two years of release.122

2.3 This suggests that, in the long term, at least two of the objectives behind the 2003 Criminal Justice
Act—the reform and rehabilitation of oVenders and reducing crime—are not being met.

2.4 This may be particularly true for those young people on short custodial sentences.

2.5 Commonly young oVenders enter custody with a history of complex problems including family
disruption, poor parental supervision and misuse of drugs and or alcohol.123 Many have poor literacy and
numeracy skills and 63% were unemployed at the time of their arrest.124

2.6 At 3 November 2006 there were 9,136 young people aged 18–20 in prison in England and Wales.125

For the two thirds of young people sentenced to less than 12 months, the average time spent in custody is
eight weeks and one day.126 Custodial staV report that there is simply no time to properly engage with young
people or young adults when they have such a short window of opportunity to work with them. This
situation is then exacerbated by the increasing numbers moving through the system.

121 Newburn, T Crime and Criminal Justice Policy chapter 7 2003. Pearson.
122 Shepherd, A, Whiting E (2006) in Young Adult Male Prisoners: A Short Thematic Report, HM Inspector Prisons, (2007).
123 Communities that Care, Risk and Protective Factors, (2005) Youth Justice Board.
124 Solomon, E (2004) A Lost Generation: the experiences of young people in prison, London: Prison Reform Trust in Prison

Reform Trust (2006) Bromley Briefing.
125 Home OYce (2006) Population in Custody, London, Home OYce in Prison Reform Trust (2006) Bromley Briefing.
126 Solomon, E (2004) A Lost Generation: the experiences of young people in prison, London: Prison Reform Trust in Prison

Reform Trust (2006) Bromley Briefing.
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2.7 Overcrowding undermines the good work that prisons can do in improving the education, health and
welfare of juveniles in custody. The sheer pressure on the current system creates time constraints that mean
staV that could be oVering training and support to prepare young people for release and addressing their
support needs, have little time for anything but security considerations.

2.8 Overcrowding also means eVective sentence planning is extremely diYcult. Many young people are
held long distances from home. At July 2006 more than a third (35%) of all 18–20 year olds were being held
more than 50 miles away from their home and more than one in 10 (12%) were being held over 100 miles
away.127 The distance young people are being held from home due to population pressures impacts on the
ability of families to visit, and of professionals (including resettlement mentors) from the home community
to establish and maintain relationships prior to release. Evidence fromRESET suggests that if relationships
can be established several months prior to release, resettlement will be more eVective and sustainable.

2.9 EVective resettlement is dependent on partnerships which take time to build. As more young people
are being held further away from their home areas, increasingly home agencies find they cannot rely on the
relationships, procedures and protocols they have in place with their nearest establishment(s).

2.10 Pressures on the prison systemmeans that young people can be repeatedlymoved around the system.
In RESET’s experience, information gets lost, and frequently young people are unable to complete
education or training courses. Similarly, agencies working within custody to link young people back to their
home communities can be frustrated by these frequent moves and planning for release can be disrupted.

2.11 And failure to properly address resettlement needs can have an almost immediate impact on prison
population. Young people who breach licences are increasingly boosting the numbers of young people in
custody. Around 20% of convictions resulting in custody are for breach of a statutory order—amounting
to 5% of all known oVences by young people, and a further 9% are for breach of a conditional discharge.128

2.12 In short, too many young people and young adults are being set up to fail on release from custody
because eVective sentence planning, including planning for resettlement is not possible.

3. Alternatives to Custody

3.1 Alternatives to custody such as community sentences and Intensive Supervision and Surveillance
Programmes (a combination of intensive education and training with electronic tagging) are vital. Such
schemes provide community-based support for persistent and serious young oVenders and are a genuine
alternative to custody for children and young people who would otherwise be locked up.

3.2 However, as noted above, there is a reluctance to use custodial sentences as a genuine alternative to
custody and, in Rainer’s experience, there is a real danger that young people are “up-tariVed” onto intensive
community sentences even where their crimes would not be deemed serious enough for a custodial sentence.

Bail and Remand Management

3.3 One group that adds to the numbers in custody unnecessarily is the remand population. Remand
prisoners account for around 20% of under-18s in custody and 17% of adult prisoners. Only half of remand
prisoners go on to receive a prison sentence (Home OYce, 2005).

3.4 Two-thirds of people received into a prison on remand are accused of non-violent oVences. As with
all custody, secure remand can have a dramatic impact on young people; breaking down relationships with
family, jeopardising accommodation placements and so on. Wherever possible young people should be put
on remand within the community. Rainer was instrumental in developing community bail and remand
management services that are now run by Youth OVending Teams (YOTs) across the country.

3.5 Rainer believes that eVective remand management can reduce the use of custody, increase rates of
attendance at court, reduce delays caused by non-appearance, fast-track appropriate cases and prevent
oVending whilst on bail. Remand Management schemes can work to retain young people’s links to
education, housing and family support—all of which are lost if they are taken into custody.

3.6 A greater focus on remandmanagement is one clear way that non-violent oVenders could be kept out
of custody and re-oVending rates could be reduced. It should be a key priority in attempts to address the
current prison crisis.

Case Study—Rainer Northampton

3.7 Rainer’s service in Northampton works with 400 young people a year, including persistent young
oVenders. The service aims to support young people who are awaiting a court appearance, preventing
further oVending. It provides an intensive support and monitoring programme as an alternative to custody
and is highly valued by the courts and other statutory partners.

127 Solomon, E (2004) A Lost Generation: the experiences of young people in prison, London: Prison Reform Trust in Prison
Reform Trust (2006) Bromley Briefing.

128 Youth Justice Annual Statistics, 2005–06, Youth Justice Board.
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3.8 Workers represent them at court and tailor the package of care they receive according to
individual needs.

3.9 Over the last year the service achieved a startling rate of success, preventing oVending whilst on bail
amongst 93% of the young people it supported. This was achieved at a fraction of the cost (both social and
financial) of the young person being remanded into custody.

3.10 “Court representatives viewed the bail team as providing an indispensable service, and the remand
carer team as a valuable resource” HM Inspector of Probation Report on Northamptonshire Youth
OVending Service, 2006.

4. Abolition of the Sentence of DYOI

4.1 The special protection oVered to young adult prisoners aged 18–21 allowing for their detention in a
Young OVender Institute rather than an adult prison was removed in the 2000 Criminal Justice and Courts
Services Act although these changes have not yet been implemented.

4.2 Problems with the legislation as drafted have seen additional amendments proposed as part of the
OVenderManagement Bill currently before parliament. Meanwhile, a review of the support needs of young
adult oVenders is currently being led by the Home OYce.

4.3 Young adult oVenders experience higher rates of re-oVending, self harm and mental ill health than
other age groups129 As the Chief Inspector of Prisons noted in her recent report, the abolition of this
sentence:

4.4 “Leaves young adult prisoners very exposed . . . If the sentence of DYOI disappears there will be no
restrictions on holding over-18 young men in any prison in the country.”130

4.5 She goes on to warn:

“. . .what will not work is simply to decant young adults into the mainstream adult prison
population. That will not provide environments that meet standards of safety and decency—or,
crucially, that are able tomake a real diVerence to reducing re-oVending among this age group.”131

4.6 Rainer maintains that young adult oVenders require a specific sentencing regime that distinguishes
them from adult oVenders. We do not want to see the current protection oVered to this age group abolished
before the policy review is completed and an eVective alternative is in place.

5. Conclusion

5.1 This is an important inquiry at a time when given the pressure on the prison system, the eVectiveness
of sentencing seems more critical than ever.

5.2 As sentencing becomes more punitive, and increasing numbers of young people are being dealt with
in the criminal justice system, we need to look carefully at the evidence on what custodial sentencing can
achieve. The vast majority of the Youth Justice Board’s funding (70%) is spent on custody which prevents
funds being spent on more constructive, diversionary measures.

5.3 Projects like Rainer Northampton’s Bail and Remand Service achieve many of the goals of custody,
preventing re-oVending and engaging young oVenders in positive diversionary activities, without the social
and financial costs generated by locking up young people.

5.4 As noted, the importance of considering resettlement as a core part of sentence planning cannot be
overstated. Unfortunately, current sentencing policy and pressures within the system make this extremely
diYcult and it does not happen in too many cases.

March 2007

35. Memorandum submitted by the Restorative Justice Consortium

1. The Restorative Justice Consortium (RJC) is the independent umbrella body for Restorative Justice
(RJ) in England and Wales. We provide information about RJ to the public, promote the development of
RJ based on the evidence available and support our members who work in the RJ field. We are a not-for-
profit organisation and a registered charity.132

129 Prison Reform Trust (2006) Bromley Briefing.
130 HM Inspector Prisons, Young Adult Male Prisoners: A Short Thematic Report, (2007).
131 Ibid.
132 Further information about Restorative Justice, and about the work of the RJC can be found on our website at

www.restorativejustice.org.uk
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2. Restorative Justice processes bring victims and oVenders into communication, whether face-to-face or
indirectly, to address the harm caused by crime. RJ allows victims to tell oVenders of the impact their crime
has had on them and their families, to receive an apology and in some cases some form of reparation. RJ
gives oVenders the chance to understand the impact of their crime, to apologise and to make amends.

3. The Select Committee has asked for contributions to the Sentencing Enquiry. Ours will focus primarily
on the question of the role Restorative Justice should play in sentencing.

What do we know about Restorative Justice?

4. The research evidence we have demonstrates that Restorative Justice processes deliver strong benefits
for victims of crime who choose to participate. In the 1998 British Crime Survey, 41% of victims said they
would like to meet their oVenders. Evidence from studies all over the world show that more than 75% of
victims who take part in RJ processes are glad that they did.133 Recent research has also shown that RJ can
reduce victims’ post-traumatic stress disorder (and related costs) and their desire for violent revenge.134 Our
recent literature review showed that RJ increases victim participation, satisfaction and sense of fairness.135

5. RJ also oVers strong benefits for oVenders in terms of increased self-esteem, the opportunity to
apologise and put right harm caused and a step towards reintegration into the community. Evidence for
reductions in recidivism are more mixed. Recent research carried out by Professor Larry Sherman,
published by the Smith Institute shows that RJ does noworse than short sentences for youth. In studies from
other countries adult oVenders diverted from prison to RJ had lower reconviction rates than comparable
peers.136 What we do know for sure is that Restorative Justice has no worse a record in terms of recidivism
than any other Criminal Justice System disposal and can provide a wide range of positive consequences,
particularly for victims. RJC has drawn together research into the impact of Restorative Justice on
recidivism. This is available on our website—details below.137 Some key findings highlighted in this report
are:

— research into family group conferencing showed a reduction in re-oVending rates from 69% to
31.6% for the first year sample and 7.1% in the second year;138

— the introduction of restorative practices at a home for looked after children shows a reduction in
oVending levels of 33%;139

— Retail Theft Initiative shows a drop in re-oVending from 40% to 17% using Restorative
Cautioning.140

6. These benefits can accrue at whichever stage in the criminal justice process RJ is used—whether as a
diversion, at point of sentence, or post sentence, when the oVender is in custody or in the community. Given
this, and given the need forRJ processes to be available to victimswhen theywant and are ready for them,we
do not believe that the development ofRJwith adult oVenders should be an either-or approach. Therefore in
addition to considering the relationship between Restorative Justice and sentencing, this response also
points to the benefits of using Restorative Justice as a diversion from prosecution, and post-sentence—in
custody or in the community—in appropriate cases.

Restorative Justice at the Point of Sentence

7. Around the world, many countries—New Zealand and Canada in particular—have developed
diVerent models for the relationship between Restorative Justice and sentencing.141

8. One example is a court mediation scheme that successfully diverts defendants from prosecution is in
the State of North Carolina. It has been running has been running for over 20 years. Judges and prosecutors
encourage disputants to attempt mediation before adjudication in district criminal court. Both violent and
non-violent misdemeanour crimes are referred to independent, community-based organisations for
mediation. The parties do not appear before the judge and no pleas of guilty/not guilty are taken. Typically,
mediations take place the same day parties appear for trial in conference rooms adjacent to the courtroom.
The agreement rate for district criminal court mediations averages 89% for all crimes. Reparations of up to

133 Restorative Justice; the Government’s Strategy (HMSO, 2003).
134 Restorative Justice: the evidence, Sherman and Strang, 2007, p 64.
135 The full report is available at: http://www.restorativejustice.org.uk/Resources/pdf/RJ–Victims–Outcomes–Aug2006.pdf
136 Restorative Justice: the evidence, Sherman and Strang, 2007, p 8.
137 Full information on Restorative Processes and Re-oVending is available at http://www.restorativejustice.org.uk/Resources/

pdf/RJ%20and%20the%20Reduction%20of%20ReoVending–update03042006.pdf
138 Judge, 2002 quoted in RJC document The positive eVect of Restorative Processes on Re-oVending, p 3.
139 Mirsky, 2005 quoted in RJC document The positive eVect of Restorative Processes on Re-oVending, p 6.
140 Willcock, 1999 quoted in RJC document The positive eVect of Restorative Processes on Re-oVending, p 7.
141 Further information about the wide range of models developed internationally covering RJ and sentencing can be found at

www.restorativejustice.org; and on our website for New Zealand at http://www.restorativejustice.org.uk/
?International–RJ:New–Zealand
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$15,000may be agreed upon by the parties. If mediation produces an agreement, charges against a defendant
are dismissed. If the parties fail to maintain their agreement, they both retain their right to have the case
adjudicated in court.

The cost of such mediations is significantly cheaper than taking a case through the court.

9. The development of Restorative Justice at point of sentence raises important issues, some of which
were discussed by the Lord Chancellor in 2004.142 He summed up:

“I have highlighted three areas for further thinking—the balance within any one sentence, between
upholding the objectives of restorative justice and meeting other objectives of sentencing; the
tension between the principle of consistent sentencing and personalised justice where the outcome
depends on those most intimately involved; and the requirements of the ECHR for impartial
public justice as a right for every oVender. I have outlined four safeguards which we will need to
examine to ensure the rights of everyone involved—the principle of voluntarism, meaning that
every oVender has the right to return to the ‘backstop’ of a traditional CJS process; a quality
assurance process in place; the right to legal advice; and court oversight of restorative processes
that play a role in sentencing.”

With this ground-breaking speech, the Lord Chancellor said he wished to open up a debate about the role
of Restorative Justice and sentencing; the debate has yet to take place.

10. There are at least three ways in which Restorative Justice can take place alongside or as part of the
sentencing process. Given the limited research development which has taken place in this country into
integrating RJ at point of sentence, we would argue for a research pilot trailing all three approaches and
comparing the relative cost-benefits of all three. What has already been tested and what we have learned is
outlined below.

Pre-sentence Restorative Justice

11. Under the Home OYce Crime Reduction Programme, the Home OYce funded Justice Research
Consortium RJ pilots in the London Crown Courts took place post-conviction but pre-sentence. Under
these pilots, judges postponed sentencing for three weeks in order for a Restorative Justice process to take
place. At point of sentence they were only informed as to whether RJ had taken place; they were not given
detailed information about the RJ process so that the details of what took place did not impact on the
oVender’s sentence.

12. These pilots demonstrated that building RJ processes in at this point in the sentencing process can
work well. Judges expressed their support for and interest in pre-sentence RJ.143 In one case, the RJ process
was filmed and the judge watched the process in it’s entirety on film prior to sentencing. The Home OYce
will publish full research results from these pilots, including reconviction data, in an independent evaluation
by SheYeld University later this year.

13. These pilots in the Crown Courts also led to two pieces of new case law setting out the relationship
between Restorative Justice and sentencing. As reported by Kate Akester and Shari Tickell

“[The Lord Chief Justice, Lord Woolf] has presided over a Court of Appeal that agreed to reduce
the sentence by two years because of the productivity of a victim oVender dialogue that had taken
place. The meeting was attended by family members of both parties. The Court observed that this
was ‘by no means a soft option’ and went on to conclude that Restorative Justice ‘which was
designed to ensure eVective sentencing for the better protection of the public, appeared to be going
at least some way to achieving it’s purpose and should be encouraged.’”144

14. There is still discussion as to whether RJ that takes place pre-sentence should impact on sentence or
not, in terms of the impact this would have on oVender motivation to participate. However, this case law
makes clear that—particularly where the judge has full information about what took place during the RJ
process—participation in RJ does influence judicial decision-making when sentencing. If the oVender
participates fully in the RJ process and if they fulfil the actions they’ve agreed to do with the victim, we
believe it makes sense that the oVender could spend less time in prison. This is probably a good thing in
terms of prison population and the overall “success” of imprisonment with regard to returning reformed
individuals to the community.

15. The Criminal Justice Act 2003 made provision for deferred sentencing. Using this provision, the
experience of the London Crown Court trials could be developed by allowing judges not only to evaluate
the oVenders participation in RJ but also whether they undertook the actions they had committed to in the
outcome agreement. As Lord Falconer commented in 2003:

“Another element of the Criminal Justice Bill is the power to defer sentencing for up to six months.
This gives sentencers the power to defer sentence in order to take the oVender’s subsequent conduct
into account in consideration on passing sentence. Progress against any promises given, any

142 The full text of this speech can be found at http://www.dca.gov.uk/speeches/2004/lc240604.htm
143 See for example, the Lord Chief Justice Lord Woolf’s letter at http://www.sas.upenn.edu/jerrylee/jrc/lwsresponse.pdf
144 Akester, K and Tickell, S, Restorative Justice—the way ahead, 2004, p 30.
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undertakings set, which might include reparation activities, can act as a mitigating factor in
sentence. We make clear in the restorative justice strategy document that one thing a sentencer
might wish to consider at the end of this period is an oVender’s participation in the restorative
justice project—not just whether they have said sorry, but whether, through keeping their promises
made as an outcome agreement with the victim, they have shown that they really are sorry, and
have mended their ways.”145

However, the Government has yet to formally trial the use of RJ with the CJS Act 2003 provisions for
deferred sentence.

Sentencing Circles and other Models

16. RJ can itself form the sentencing process. This is themost radicalmodel ofRJ in relation to sentencing
and has never been tried in the UK. It is however common practice and embedded in the Criminal Justice
process in other countries. “In circle sentencing, all the participants, including the judge, defence lawyer,
prosecutor, police oYcer, victim and their family, oVender and their family and community residents sit
facing one another in a circle.Discussions between those in the circle are designed to reach a consensus about
the best way to dispose of the case taking into account both the needs of the community and the
rehabilitation of the oVender.”146

Sentenced to Restorative Justice

17. RJ can also form part of the sentence. This takes place in the Youth Justice System in the form of
Referral Orders, introduced by the Youth Justice Criminal Evidence Act 1999. The courts now refer all
young oVenders (aged 10–17) pleading guilty and convicted for the first time, to a Youth OVender Panel,
providing they are not given custody, an absolute discharge or a hospital order. The panel, comprising YOT
staV, a volunteer Panel Chair, and sometimes the victim, and other family and community members, agrees
a contract with the young person. The Court is only involved again in the process if the young person is
unable or unwilling to comply with the contract. Given high levels of satisfaction from both oVenders and
victimswhen they attend panelmeetings,147 theRJCwould recommend development of a similarmodel with
adult oVenders, with greater emphasis on victim participation.

18. The Criminal Justice Act 2003made provision forRestorative Justice to form an activity requirement
of the new generic community sentence. Again in 2003 Lord Falconer commented

“One of the ways we are doing this is through the new Criminal Justice Bill. As you know, the Bill
brings in a new generic community sentence. It sets out that one of the things that sentencers may
wish to include in a community sentence is an activity aimed at reparation. And it makes clear that
this may include contact between the oVender and a person or persons aVected by the oVence—
in other words, restorative justice.

I would be interested to hear your thoughts about the type of cases forwhich you think this element
of the Bill might be most appropriate. I would suggest that three key things need to be in place for
this to be an appropriate element in the community sentence. First, there will need to a trained
facilitator available (perhaps a probation oYcer, a police oYcer, or local community mediator).
This should only be done with people who know what they are doing. Second, the oVender would
need to pass a risk assessment as to whether contact with the victim would be safe, particularly
face to face contact—again victims have got to be able to feel comfortable when this is done. Third:
is there a victimwho has been personally harmed by the crime, whowants some kind of restorative
contact with the oVender. Restorative justice should always be about meeting victims’ needs,
however good it might be at reducing re-oVending.”148

19. The Government’s RJ strategy in 2003 made a commitment to pilot this provision in the Criminal
Justice Act of 2003; but this pilot has never taken place; although in Thames Valley the Probation Service,
working closely with the Courts, has been able to show that both using RJ with deferred sentencing under
the 2003 Act, and as an activity requirement of a generic community sentence, can work.

20. Given the evidence and experience available from existing projects in the UK and abroad, the
Restorative Justice Consortium would recommend that Government should test out RJ in all three ways
relating to sentencing—post-conviction and pre-sentence, as part of the sentencing process and as part of
the sentence in order to decide on which model would best suit our criminal justice process, and best meet
the needs of victims, oVenders and communities in our country. In the 2003 strategy document the

145 http://www.dca.gov.uk/speeches/2003/falc250703.htm
146 See GriYths, quoted inMiers, David An international review of Restorative Justice, 2001 (HMSO) p 67—formore information

see http://www.iirp.org/library/mn02/mn02–lilles.html and http://www.ojp.usdoj.gov/nij/rest-just/CH5/3–sntcir.htm
147 The Introduction of Referral Orders into the Youth Justice System: Final report, Home OYce Research, Development and

Statistics Directorate, March 2002 available at http://www.homeoYce.gov.uk/rds/pdfs2/hors242.pdf
148 http://www.dca.gov.uk/speeches/2003/falc250703.htm
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Government said that RJ would be piloted in the new Community Justice Centre in Liverpool. This has not
yet taken place; and we would argue that the new Community Courts would be the ideal locus to test out
the diVerent models of Restorative Justice at point of sentence.

Restorative Justice as a Diversionary Measure

21. Restorative Justice can form part of diversionary measures away from prosecution. As such it is
already widely used as part of final warnings within the Youth Justice System. With the introduction of
Conditional Cautioning for Adults, Restorative Justice processes can be used (as per the Home OYce
guidance)149 either as a condition of an oVender’s caution, or as the means by which conditions would be
decided.

22. In Restorative Justice; theGovernment’s Strategy (HMSO 2003) a commitment wasmade to develop
conditional cautions as a key delivery mechanism for Restorative Justice as a diversionary measure in the
adult criminal justice system. The potential for freeing up CJS resources for more serious oVences down the
line was recognised, if RJ could be used as part of conditional cautioning to divert oVenders from
prosecution. However in practice very few conditional cautions have been delivered using Restorative
Justice.

23. This may be due to a number of issues: the use of RJ with conditional cautions is optional, it requires
additional resources to deliver conditional cautions using RJ and there may be a lack of confidence/
knowledge and training among police forces about using RJ with adult oVences. RJC believes that these
issues can be overcome if the commitment to the use of RJ with Conditional Cautions is followed through.

24. Given what we know about the very strong victim benefits and potential for reductions in recidivism
following Restorative Justice the Restorative Justice Consortium would argue that Code of Practice
governing the use of Conditional Cautions should be revised to make clear that in all conditional cautions
where there is an individual, personal victim of a crime willing to participate in RJ, the conditional caution
should involve an RJ process.

25. In the same strategy document, the Government made a commitment to pilot Restorative Justice as
a diversion from prosecution. This pilot began in London in 2004 but was stopped after just a few months
due to the case-flow being insuYcient to deliver statistically significant results within the 12-month timescale
for which the pilot had funding.

26. We would also strongly argue that the RJ diversion pilot should be looked at again and re-started,
with a clearer legal basis for prosecutors on which to divert cases, and new legislation if necessary. The pilot
should either be set up as an action-research pilot—much as has been the model for the current Victim Care
Unit pilots—something designed from the start with the expectation of roll-out; or if it is to be a “pure
research” pilot, with suYcient funding to last longer than twelve months. The Community Justice Panel in
Chard, part funded by the Home OYce, has also shown very promising results, which could be replicated
with a wider trial. The potential of Restorative Justice as a diversion should not be left unexplored and
unexploited.

Restorative Justice Post-sentence

27. Restorative Justice processes can also be used post-sentence, as part of release planningwith oVenders
leaving custody or built into the victim contact work of the probation service with victims of oVenders
sentenced to more than 12 months in custody. For more serious crimes, such as murder and manslaughter,
this is probably how RJ should be built in, in order to allow both victims and oVenders suYcient time to be
ready for RJ, and time to consider whether or not they want it.

Conclusion

28. There is no simple answer to the question what is the role of Restorative Justice in relation to
sentencing. As this response has made clear, we need to bear in mind the potential of RJ processes as a
diversionary measure and both pre- and post-sentence, particularly for the most serious crimes.

29. In relation to sentencing itself there are at least three stages at which RJ can take place:

(a) pre-sentence (and inform the sentence);

(b) as the sentencing process (as in Canadian sentencing circles); or

(c) as a requirement of the sentence.

The jury is still very much out on which of these models is best. Government should take a proactive
approach to testing and comparing all three options before legislating to mainstream RJ in this country.

8 March 2007

149 The Code of Practice governing the use of Conditional Cautions can be found at http://www.homeoYce.gov.uk/documents/
cond-caution-cop?view%Binary
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36. Memorandum submitted by Rethinking Crime and Punishment

Executive Summary

The four year RCP initiative on prison and alternatives found that in order to replace short prison
sentences with community based alternatives, sentencers need to be more involved in their implementation ,
stronger links should be made between organisations running alternatives to prison and the communities
they serve and localised funding arrangements should be considered so that sentencers are more aware of
the costs of their decisions and local agencies are given incentives to develop eVective alternatives to prison.
Practical projects in the Thames Valley are pointing the way to how communities can help decide on the
nature of unpaid work to be done by oVenders and how sentencers can visit community based alternatives
to prison, meeting the oVenders and the operational staV and discussing their reactions.

Introduction

1. Rethinking Crime and Punishment (RCP) is an initiative set up by the Esmee Fairbairn Foundation
in 2001 to explore the use of prisons and alternatives in the UK. In 2004 RCP produced its report which
made a number of recommendations relevant to this important inquiry. So too did the inquiry into
alternatives to prison conducted by Lord Coulsfield called “Crime, Courts and Confidence”. Links to both
reports are below (with hard copies available on request):

http://www.rethinking.org.uk/informed/pdf/RCP%20The%20Report.pdf

http://www.rethinking.org.uk/coulsfield/Final%20Report.pdf

2. The main recommendations from RCP relevant to sentencing are that sentencers should be more
involved in the implementation of community-based sentences; that stronger links should be made between
organisations running alternatives to prison and the communities they serve, by extending the role of youth
oVender panels and creating mechanisms through which communities decide on the nature of community
work to be done by oVenders; and that localised funding arrangements should be considered so that
sentencers are more aware of the costs of their decisions and local agencies are given incentives to develop
eVective alternatives to prison. The report also concluded that although pubic attitudes are not necessarily
as punitive as is often thought by the media and politicians a major public education campaign about
community penalties is needed, drawing on lessons from RCP. RCP found for example that given
hypothetical choices about how to spend money, three times as many people prefer prevention to
imprisonment. When asked about how best to respond to prison overcrowding, twice as many of the public
preferred tougher community punishments or residential drug treatment than early release or greater use of
prisons. Moreover there is considerable appetite on the part of the public for getting involved. A Mori poll
at the end of 2004 found that two thirds of the public said they would be interested in having a say in the
types of unpaid community work that oVenders are sentenced to do in their area.

Engaging the Community in Alternatives to Prison

3. As part of a follow up to RCP, ICPS together with the Probation Service and the Thames Valley
Partnership has set up a project to test ways of engaging local community groups in decisions about unpaid
work. The Making Good initiative, involving town, parish councils, tenant and resident groups, and
neighbourhood action groups is pointing the way to how the organisation of unpaid work and selection of
placements might encourage greater community confidence. Early results from pilot projects in Slough,
Bicester, HighWycombe andMilton Keynes are encouraging with a final report on the project due in 2008.

Engaging Sentencers in Alternative to Prison

4. The project has also established a structured programme to enable sentencers to visit community based
alternatives to prison, meeting the oVenders and the operational staV and discussing their reactions. The
potential for boosting judicial confidence in alternatives to prison is suggested by the report of the judges”
programme which took place in 2005–06 in the Thames Valley region. The report is available on request
and at www.prisonstudies.org. The programme involvedCrownCourt judges visiting a range of community
based programmes including a domestic violence programme, drug treatment centre and unpaid work
projects. The report found that while the knowledge base of many Judges can be limited or dated but that
in all but one cases participating judges said that the programme helped them to have more confidence in
community sentences.

5. We very much hope that the learning from this initiative will be taken forward by the Judicial Studies
Board and National OVender Management Service.

March 2007
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37. Memorandum submitted by The Sainsbury Centre for Mental Health

Introduction

The Sainsbury Centre forMental Health (SCMH) is a national charity working to improve quality of life
for people withmental health problems. One of our two core work programmes focuses on themental health
of prisoners in the UK. Our response to the Committee considers the mental health aspects of sentencing
policy within the terms of reference of the inquiry.

It is nowwell-established that prisoners have disproportionate levels of mental ill health. Levels of mental
illness in prison are three times those in the wider population. Mental health problems among prisoners are
also likely to be more complex.

Tackling the high levels of imprisonment of people with mental health problems and of mental illness
within prisons will require a strategic approach that includes sentencing policy. This paper examines some
of the key issues that should be included in this approach.

New Investment in an Expansion of Custody and Court Liaison Services

Custody and court liaison services exist to divert people with severe mental health problems from the
criminal justice system to the health service. Research by Nacro shows that where such services are working
well they can be eVective. But too often they are unable to have a major impact on the system for reasons
including:

— they do not work at both police stations and courts;

— they do not function on all days of the week;

— they do not have the power to admit patients to beds (eg for lack of a doctor in the team); and

— there are no suitable facilities in hospital or the community to which to divert people.

A Clear Role for Community Mental Health Services

Community mental health services have undergone a major expansion since the National Service
Framework forMental Health (for adults in England) was published in 1999. Alongside generic community
mental health teams there are now crisis teams, assertive outreach teams and early intervention teams.

It is not clear how far such services are supporting oVenders, for example those on community orders.
We do know, however, that mental health requirements are rarely used for those on community orders and
that many of those given such requirements opt to go to prison instead. Identifying how much care
community teams oVer to oVenders outside prison (and how this can be improved) should be a major
priority for research.

Research by SCMH has also shown that many prison inreach teams struggle to find community services
for prisoners when they are released and that prisoners who were previously supported by community
services are abandoned by them as soon as they enter the criminal justice system.

A New Approach to Hospital Transfers

A major problem in many prisons is the long time it takes for prisoners who need compulsory treatment
under the Mental Health Act to be transferred to hospital. Government guidance on hospital transfers has
begun to make improvements in this regard. However, progress may be limited if it is always assumed that
patients should be transferred to medium secure units. A review of what facilities prisoners can be moved
to may help to broaden the scope for timely transfers.

Increased Investment in Prison Mental Health Services

Even with the most eVective diversion and transfer arrangements, prisons will never be mental illness-free
zones. Better mental health care in prisons must continue to be a priority for both the criminal justice system
and the NHS.

Responsibility for prison health care is now fully in the hands of NHS commissioners (predominantly
primary care trusts). Following the guidance in Changing the Outlook (DH and Home OYce 2001) most
prisons now have access to a “prison inreach” team to coordinate the care and support of prisoners with
severe mental health problems: those who would be on the caseloads of community mental health teams if
they were not in prison.

The presence of inreach teams is beginning to oVer some help to prisoners with severe mental health
problems. However, it is clear that prisons lack the spectrum of services that would be expected of an
eVectivemental health service. Primary care for people with less severemental health problems is inadequate
in most establishments we have visited (through research studies in London and the West Midlands).
Inreach teams are overwhelmed by demand, leaving many unable to oVer much more than an assessment
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service. And the challenges of the prison environment, such as chaotic reception screening processes and the
frequent movement of prisoners between establishments, have not been properly considered.

We need to see a “whole system” approach to mental health care for prisoners that encompasses all the
levels of care they need; that responds to “complex” needs such as a dual diagnosis of mental ill health and
substance use and/or personality disorders; and that responds to the particular demands of this very diYcult
(but not impossible) working environment.

Better Resettlement and Release Planning

Good resettlement starts from the earliest point a person enters the criminal justice system. For those with
mental health problems, resettlement needs to include early engagement with the full range of community
services that they need. Currently release planning starts a few weeks before at best. This hampers eVorts
to resettle the individual into society and can lead to gaps and discontinuities in their health and social care.

Commissioning Better Services

The key to achieving all of these changes is eVective and committed commissioning. People with mental
health problems who are in the criminal justice system at any point need timely access to eVective treatment,
care and support. This should mean that a range of alternatives to custody are available for those identified
by well-resourced liaison teams; that people on community orders have access to care appropriate to their
needs; that prisons oVer the full range of mental health care services; and that people released from prison
get access to the support they need to rebuild their lives.

8 March 2007

38. Memorandum submitted by John Samuels QC

First, I attach a note on Sentencer Supervision [not printed] which I supplied to the Corston Review, and
which is reproduced in paragraph 5.22 of the Report which I received only today. The fact that this was
angled towards vulnerable women is, of course, because that was the focus of Jean Corston’s review: it is
equally applicable to all defendants.

Second, I suggest that it is worth emphasising that in the current climate of over-stretched prisons, and the
unavailability of any kind of post-sentence supervision for those who receive a short determinate sentence of
12 months or less, the pointlessness of such a sentence is manifest: the problems which led to the relevant
oVending, whether of alcohol, drugs, domestic violence, anger management or simply that of a mild to
moderate personality disorder, will inevitably remain unaddressed; while the potentially stabilising influence
of home, family and employment (if any) will be disrupted: hence bad people will in all likelihood be made
worse, and within this cohort of oVenders re-oVending will proliferate.

Third, and as a consequence of my second point, active consideration should be given to the statutory
abolition of the Magistrates’ Courts’ jurisdiction to impose a custodial sentence. Of course there are and
will remain cases which deserve and can properly receive an immediate short determinate custodial sentence:
but if that can only be imposed in theCrownCourt, and a court of summary jurisdiction is obliged to commit
such cases as in their view warrant an immediate (or even a suspended) custodial sentence to the Crown
Court, my belief is that an immediate and beneficial reduction in the overall level of such sentences would
be felt. If it were to be argued that a Magistrates’ Court which lost its powers of immediate imprisonment
would lose credibility as an enforcement court, my response is to say that the CrownCourt would be anxious
to reflect in appropriate cases the Magistrates’ wish to imprison; but overall the level of such use of
immediate custody would tend to fall.

Finally there are a few sprouting green shoots of optimism, in the shape of Restorative Justice;
Community Justice; and the Drug Court and Problem-solving court approach, which is gradually gaining
a foothold. Happily I am introducing, via my membership of the Board of the International Association of
Drug Treatment Courts, an overview of these developments in England & Wales to the Washington DC
Conference of the National Association of Drug Court Practitioners in June.

14 March 2007

39. Memorandum submitted by Serco

1. Serco is one of the leading providers of private sector custody and electronic tagging in the UK. We
operate prisons at Doncaster, Lowdham Grange, Dovegate and Kilmarnock and Youth OVenders
Institutions/Secure Training Centres for younger oVenders at Hassockfield and Ashfield. Serco provides
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electronic tagging for oVenders in Scotland and a large part of England and Wales. Serco is also operating
the pilot for the support of oVenders on release through the provision of employability training and job
placement for released oVenders in the east of England.

2. Through these roles Serco is in the rare position of having an end-to-end view of the oVender’s
experience, from entry into custody through to resettlement and rehabilitation. This role provides an
excellent perspective from which to understand what forms of sentencing work for which kinds of oVender
from the perspective of rehabilitation and the role of resettlement.

Summary

3. From our experience, we believe that there continue to be instances of oVenders who are oVered short-
term custodial sentences where a community sentence would be more appropriate from the perspective of
reducing recidivism. More important, there is insuYcient attention paid to the resettlement of the majority
of short-term prisoners. In particular, there needs to be more attention paid to the integration into the
community through treatments for health and drug misuse, provision of accommodation and assistance
into work.

4. We believe that more sophisticated use of both resettlement services and greater use of a range of
community sentences would allow for more flexibility in sentencing, greater confidence in the system and
would allow for improved targeting of sentences and interventions that are appropriate to the rehabilitation
of the oVender.

5. It is also apparent that a number of discrepancies are arisingwithin the system that erode the credibility
of sentencing in the minds of oVenders. For example, where robbery leads to a longer custodial sentence
than that prescribed to sex oVenders, or where (on occasion) younger oVenders are particularly likely to
receive custodial sentences, this tends to detract from the credibility of the sentence.

Sentencing and Resettlement from the Perspective of Rehabilitation

6. Short-term sentences create particular problems from the perspective of rehabilitation. This is because
within short-term sentences there is rarely the scope for focused interventions to address real problems (to
deal for example with behavioural or drug issues). Instead short custodial sentences serve to uproot the
oVender from any existing support networks and relationships and place them into a situation that may do
little to help them address their underlying issues. Within short-term custody they will be passed fairly
rapidly between institutions with little scope to develop an understanding of, nor address, their core needs.
For this reason, resettlement is particularly critical for these oVenders. However, because of the brevity of
the sentence they will often be passed back out into society without the long-term resettlement planning that
is feasible within longer sentences. The need is therefore to use community sentencing wherever possible
rather than short-term sentences and where, because of repeat oVending or the severity of the oVence, a
short-term custodial sentence is unavoidable there needs to be a much greater focus on how to resettle the
prisoner.

7. Some of the case studies attached give good examples of where custodial sentences have been applied
where it seems likely that a targeted community sentence would have been more appropriate. There is also
statistical evidence from Scotland that short sentences are peculiarly ineVective there—a situation which is
likely to be mirrored in England and Wales. In Scotland reconviction rates for those leaving prison after a
short term sentence are higher than the national average for all prisoners of 67%.150

8. In some of these instances community sentences might have oVered a better chance of rehabilitation.
Our experience is that in many cases community sentences help oVenders to place order into their lives. For
example, the use of electronic monitoring can not only act as an eVective sanction but also create discipline
around oVenders’ lives. Family units are often reunited as the son, brother, father, daughter or mother, is
obliged to stay in during curfew hours. We are frequently told when delivering this service that it is the first
time in a long while that the family have been together. The tag can give stability to previously disorganised
lives: the subject must prepare for each daily curfew period by arranging their domestic circumstances, they
must plan in advance and have suYcient consumables such as food. They also have to plan their out-of-
curfew times, to ensure that they have suYcient time to return home to start the curfew. Quite apart from
this the tag will often enable the breaking away from habits of behaviour and from relationships with other
oVenders that may lead them astray. Often, at the completion of the order, oVender’s families will thank us
for our workı because they have been able to observe the improvements in the behaviour of the oVender.

9. Unpaid work would provide similar opportunities for introducing discipline and structure into
oVenders’ lives. It would also create an opportunity for oVenders to create demonstrable impact on their
local community—thereby removing any sense that they are benefiting from a “soft option”.

10. This is not to argue for blanket use of specific community sentences. The oVenders with whom we
work are hugely varied and respond to a variety of types of sentence and intervention. Nor is it to argue for
light sentencing. We believe that many community sentences, appropriately enforced, could oVer genuinely

150 Source: Dr Andrew McLellan, Chief Inspector of Prisons, Scotland.



3674921039 Page Type [E] 07-06-07 19:59:30 Pag Table: COENEW PPSysB Unit: PAG1

Ev 122 Home Affairs Committee: Evidence

tough sanctions. Moreover, custodial sentencing certainly has a place with repeat and severe oVenders. We
do encounter examples where custodial sentences, or the threat thereof, are the key to encouraging the
oVender to reform (see Client 5 below). Sometimes a short-term sentence, combined with appropriate after-
prison care can be eVective in providing short-term stabilisation for those with chaotic lifestyles. However,
too often the level of care in prison, and more importantly the level of after-care is insuYcient to make this
a reality.

End-to-end Approaches to Rehabilitation

11. Sentencing can only form part of the overall solution of reducing recidivism. There are also a range
of interventions that need to take place during the course of the sentences and after their completion. We
believe that a significant amount of further work will be required in this area to ensure that the appropriate
changes are made. Particular focus will need to be placed on:

— Correct risk assessment of those prior to sentence and developing better statistical analyses of
likely risks.

— Early intervention on entry into prison.

— Addressing the problems with “hand-oVs” within the system as rehabilitation eVort is diluted as
prisoners are passed between institutions.

— Continuity, accountability and flexibility of Information Advice and Guidance.

— Improved multi-agency working—internal and external.

— Allocation and Relocation of prisoners within an area to allow for more local intervention.

— More eVective resettlement in coordination with local voluntary groups (our work at Doncaster
has demonstrated major improvements through this route).

Case Studies

Inappropriate use of custodial sentences

Client 1: Client 1 was aged 17 years old. His first oVence was when he walked into newsagent in a
local town with a friend and said “this is a hold up—no only joking” and walked out. He was
arrested, charged and received a four year sentence for Robbery. He got parole after serving two
years but spent almost 12months of the two years he served out onRelease on Temporary Licence,
community work and weekend home visits. He could have been dealt with by a community
disposal, reparation or restorative justice as his risk assessment was low.

Client 2: Client 2 entered our youth oVenders institution aged 16 years old. He served six months
for criminal damage—throwing stones at a shop window. It was relatively easy to diagnose his
problem. He was mentally ill, homeless and behaviourally extremely volatile. He had no one at
court with him and ended up in custody as a place of safety. At the end of his sentence he was
released into foster carers who were unable to cope with him and he returned to custody on and
oV. He is now in the adult prison estate.When he first came into to custody hewould have benefited
from supported housing and an Intensive Surveillance and Supervision Plan (ISSP) with intensive
supervision in the community. This would have cost £16,000 not the £55,000 it cost to place him
in juvenile custody—and at the end of it he might have stayed out of custody.

Client 3: Client 3 was remanded in Ashfield for assault. He was a diYcult young man with
unmanaged epilepsy and brain damage. His oVence had occurred when during “horseplay” with
others he pushed an old lady over a wall onto the beach. He had no idea of what he had done and
was classed as unfit to plead. He was remanded into custody but was fortunately correctly
diagnosed within Ashfield and the staV there pushed to get him put into a secure hospital so he
could access the treatment he needed and be more suitably cared for. He was later declared unfit
to plead again and has since been released without charge.

Need for improved resettlement

Client 4: Client 4 was in prison ready to be released. His biggest worry was that he was going to
a hostel and he needed help with his previous drug problem. He told staV that rather than going
into the hostel he would rather stay in prison. Leeds based Agency DISC (Developing Initiatives
Support in the Community) were supporting Client 2 in prison prior to release. DISC contacted
Statutory Services to help him. Probation insisted Client 4 went into a hostel which was in a
location that would be diYcult for liaison with DISC/DIP. Consequently when he went into the
hostel he ran away within two weeks without any of the support that had been arranged for him
by Resettlement/DISC and DIP.
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Using custodial sentencing as part of a range of interventions

Client 5: Client 5 had a troubled family background and since the age of nine years old had been
living in care and had 67 diVerent placements throughout her childhood. At the age of 12 she
committed her first oVence and was subsequently arrested around 80 times for various oVences
including drugs, theft, shoplifting, ABH and assaulting Police Constable.

Client 5 had been given two Supervision Orders with curfews throughout her criminal life, neither
of which were completed successfully. She was later made subject to an Intensive Supervision and
Surveillance Programme (ISSP) which included a curfew as well. This order was breached and
Client 5 was returned to court with the realisation that the only option left for the court, due to
her consistent non-compliance with community based penalties, would be to impose a custodial
sentence. This harsh realisation altered Client 5s attitude and prompted her to express her regret,
fear and emotions to the judge. The District Judge at her breach hearing was impressed with her
reaction gave her a final chance and ordered that she was made subject to a further ISSP
programme which included a curfew.

Determined to change her life around Client 5 worked hard at the programme. She did not breach
her curfew which gave her a structure for a previously chaotic lifestyle and prevented her from
spending time in detrimental company and situations.

Client 5 has since led a law abiding lifestyle and is currently working in a café to earn an honest
living. In her spare time she volunteers to assist the Youth OVending Team and other agencies
involved in the intervention, supervision and rehabilitation of young oVenders.

Comments from OVenders who have experience community sentencing in the form of electronic monitoring

— “I found it hard to be consistently on time, week after week”.

— “Spending time with my daughter while on the tag [was the best thing about it]; I couldn’t
remember sitting down with her and doing anything like homework or just talking before I was
on the tag.”

— “My anger has been brought under control better, and it helped reduce my dependency on drugs.”

— “It’s better than Jail and gives you a chance to prove yourself”.

— “Kept me out of the cycle of staying out all night when I usually get into trouble.”

— “The whole family get aVected by it.”

— “Since M has been tagged he’s really changed a lot for the better.” (From the mother of an
oVender).

— “This has given me the chance to do things about working, seeing my family and getting my life
in order.”

— “Having the tag put some sort of discipline in my life which was needed.”

— “Keeps me oV the streets and under control.”

— “Made me closer to my parents, kept me in and made me behave.”

— “The tag has helped S get a job and back to work again.” (From the mother of an oVender).

8 March 2007

40. Memorandum submitted by SmartJustice

1. SmartJustice was launched in 2002 and is run under the auspices of the Prison Reform Trust. It is
funded by the Network for Social Change, the group behind the successful Jubilee 2000, Drop the Debt
Campaign and the Big Lottery Fund. Our head oYce is in London and we have a regional oYce in Durham,
funded by The Millfield House Foundation and the Northern Rock Foundation which covers the North
East of England. We campaign for and promote community solutions to crime. Our target audience is the
general public via the populist media.

Our work includes public events and regional work, extensive media coverage, talks to a wide variety of
groups and regular briefings on criminal justice. Our alliance of supporters include the National Union of
Students, Business in the Community, the PrisonOYcers Association, TheNational Council ofWomen and
Barnado’s. Current activities include SmartJustice for Women which is campaigning for more alternatives
to prison and projects that tackle the causes ofwomen’s oVending and SmartJustice forYoung People which
is focusing on why young people commit crime and what are the solutions.
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Introduction

1. SmartJustice is pleased to have the opportunity to input into this timely andmuch needed inquiry. Our
response focuses on community based solutions and the evidence that they work and promoting/
highlighting public confidence in this area. Kimmett Edgar, Head of Research at the Prison Reform Trust
has also submitted a section on Restorative Justice in this report.

Responses to Questions

Q1. Community based solutions with evidence they work

Please see attached document. [Not printed]

Q2. Increasing public confidence in alternatives to custody

1. There are two issues that are important to this area, as a starting point it is important to obtain a
realistic picture of public support for alternatives to custody (not gleaning it from what the tabloids would
have us believe about what the public think) and from there focusing on promoting these programmes as a
viable alternative to prison.

2. Crime produces a range of emotions. Sympathy for oVenders generally isn’t one of them. Victims of
crime can feel angry, fearful, hurt and frustrated with a criminal justice system they believe is letting them
down. These emotions are fuelled by tabloid rhetoric and politicians who vie with each other to talk ever
tougher on crime.

3. Meeting this emotional response with a rational discussion about reducing the prison population was
always going to be fraught with diYculties. But surveys have shown that the public does not necessarily
equate tough on crime with more people in prison. The recent SmartJustice and Victim Support survey
Crime Victims Say Jail Doesn’t Work, published in 2006, showed that almost two thirds of victims of crime
do not believe that prison works to reduce non-violent crime and oVences such as shoplifting, stealing cars
and vandalism. The survey revealed overwhelming support for programmes that focus on prevention and
in particular more support for parents, more constructive activities for young people and more drug
treatment and mental health provision in the community. It also found that more opportunities for the
public to nominate schemes for Community Payback would increase community involvement and
confidence in the benefits of community service.

Our survey on women in prison, the first to be conducted on this subject, published on March 6th
exclusively in Bestmagazine and theMirror newspaper shows similar results. The survey also by ICM shows
that over two in three (67%) said prison was not likely to reduce oVending amongst women and almost three
quarters (73%) did not thinkmothers of young children who commit non violent crime should be locked up.

Instead there was overwhelming support (86%) for community alternatives to prison—for example,
centres where women are sent to address the causes of their crimes whilst also having to do compulsory work
in the community.

The majority (77%) also thought it would be more eVective for female drug addicts who commit non
violent crimes like shoplifting to undergo drug rehabilitation treatment as well as doing compulsory work
rather than being sent to jail.

And a MORI poll for Rethinking Crime and Punishment, completed in 2004 showed that the public
thought that better parenting (57%) better discipline in schools (46%) and more constructive activities for
young people (41%) were more eVective than putting more oVenders in prison (11%).

4. Therefore, starting from this point, a well worked up strategy for promoting alternatives to custody
needs to be adopted. The first hurdle one encounters is the language used. The very term “alternatives to
custody” places prison as the central concept in the debate about criminal justice, “alternatives” makes it
sound like anything other than prison is almost secondary. We need to find, new, more positive terms for
“alternatives to custody”. Another example is “Restorative Justice”. This term means nothing to most of
the population, those that know the meaning of the term mostly think it means just saying sorry.
“Reparation” is another obscure word. The Oxfordshire Youth OVending Team call reparation work
“doing sorry” which at least says more about what reparation involves.

Promoting alternatives must also begin with the premise that it is very important to start from where
people are not from where we want them to be and that the more information people have about
programmes in the community the more their confidence increases. Knowledge about these programmes is
vague, often influenced by the last tabloid article read about community service being about painting fences
and skiving oV early. Prison is a singular, easily understood concept; the alternatives are broad, wide ranging
and complex, giving information about the range of community orders is therefore vital.

5. We suggest adopting an approach similar to that of SmartJustice. We use pragmatic, common sense
arguments that appeal to people’s self interest about living in a safer society. Promoting alternatives to
custody is not about “out toughing” prison, this strategy will never work because the restriction of liberty
is the ultimate sanction, the key argument is about eVectiveness-community penalties for non violent
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oVenders are more eVective than prison, punishment alone does not change people, in fact most of the time
it makes them worse. Our branding emphasises public safety as the key reason for eVective community
sentencing rather than “being nice” to oVenders. This needs to include a press strategy that focuses on
getting stories about the eVectiveness of community sentences into the tabloid media highlighting how
community service is forcing oVenders to pay back to society for the harm they have done. The Community
Payback scheme is a good example of this because it is focussed on making high crime areas safer places to
live as a result of the work done by oVenders and involves the local community in deciding what work needs
to be done. This work needs to be recognised and promoted through the use of plaques, local press etc. We
also need positive, abiding images of community service to match those of prison. If the word prison is
mentioned the public will think-bars, walls etc, corresponding images for community service are vague and
scant. We need a proactive not reactive Home OYce Press OYce, with a well worked up communication
strategy to promote community sentences focusing on best practice examples which include strong images.
These schemes need to be evidence based, with short headlines giving figures about how these projects have
reduced crime and involving first person stories of oVenders on these schemes who have turned their lives
around.

6. We also need a really creative communications strategy that shows how early intervention andworking
with young people at risk of oVending is vital to crime reduction and also a PR strategy showing how
providing oVenders with homes, training and jobs is not about rewarding bad behaviour but providing the
tools that will decrease the likelihood of oVenders committing more crime. Above all we need to emphasize
that the role of the criminal justice system must be about preventing further victims and not just
punishing people.

Lucie Russell
Director

7 March 2007

41. Memorandum submitted by Victims’ Voice

1. Victims’ Voice is an umbrella organisation representing the views of some thirteen organisationswhose
members have the direct experience of the consequences of crime and the trauma of murder, sudden death
and disaster. We are the only group in the country representing those with this imposed expertise.

2. We have been campaigning for some 13 years for recognition of the rights of victims, both primary
and secondary, and those of society as a whole.

3. We attended the meeting on Tuesday 17 April to listen to Lord Woolf and would be grateful for the
opportunity to express our own views in evidence.We apologise for the lateness of our submission and thank
you for accepting it.

Summary

4. Purposes of sentencing

The Criminal Justice Act 2003 identifies the purposes of sentencing as noted in the Committees
announcement.

However, we submit that the primary purpose of sentencing is to benefit society.

Sentencing for crime should strike a balance between the length and nature of sentence compared to the
harm done.

The greatest duty of society is to endeavour to give its members self respect.

We have strong doubts as to whether there will ever be suYcient funding for and discipline amongst both
the administrators and participants of community sentencing.

5. Tackling the drug problem and crime

We describe a model where all the needs of eVective sentencing can be met.

This brief scenario meets all the components of eVective sentencing in that:

— It punishes by removing freedom.

— Reduces crime, no drug use or trading whilst in prison.

— Makes eVorts to reform and rehabilitate.

— Protects the public.

— Makes reparation to society for the oVence.
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6. Where sentencing is not eVective

We make the case for a total and open review on sentencing for murder.

Where sentencing most certainly is not eVective, and focuses entirely on the needs of the perpetrators and
their management, is in cases of murder.

If we, as a society, wish to show how much we value life, why do we give greater value to the person who
chooses to kill?

The killer makes a decision to kill and all involved have to suVer far greater consequences than the
perpetrator.

We suggest that anyone reading this document would not agree that a few years loss of freedom is fair
exchange for the life of one of their own.

The victim had a right to live his life.

Purposes of Sentencing

7. We submit that the primary purpose of sentencing is to meet the needs of society as a whole. Evolved
thinking has led us to a situation where the foremost thought is given to the perpetrator. His welfare, his
future, his reintegration and wellbeing for the future. We challenge this thinking in the strongest possible
terms. In any given situation, the perpetrator chooses to commit the act. Because he chooses to do so, does
not necessarily mean that society is at fault and therefore responsible. To whom do we owe the greater duty
of care? Those who choose to commit the crime, or those aVected by it? For each theory of restorative justice
there is an equal and opposite theory of punitive justice and whilst each has its day whilst in fashion, the
only constant is the victim. By placing the welfare and addressing the needs of the victim first we are at least
able to apply a totally consistent and transparent approach to our view on crime.

8. We believe that sentencing for crime should strike a balance between the length and nature of sentence
compared to the harm done. Social, political and theorist thinking has often stated that “prison doesn’t
work”. In some instances that can clearly be demonstrated, however, we believe there has been a steady and
progressive watering down of the principle of justice in order to facilitate the management of the prison
estate. One is principle the other is management, they are two clearly diVerent and identifiable entities. The
one should not be sacrificed in order to make the other easier to administer or to simply save money.

9. We believe that the greatest benefit society can give to its members is self respect. But this cannot simply
be gifted, it most often has to be earned. There is therefore a dual responsibility upon society to provide
the means, and the perpetrator to provide the will to reform. To give and continue to give without any real
commitment or eVort from those we seek to help is vastly expensive and leads to a very poor success rate.
Any approach to rehabilitation and reintegration must be both structured and disciplined. The principles
of restorative justice have limitations in their application. Minor crime, such as antisocial behaviour and
shoplifting, extending to theft ofmotor vehicles can benefit from the principles andmay be beneficial inmore
serious crime. In some crime, most notably murder, there are no restorative measures that can even attempt
to undo the harm done.

10. Community sentencing undoubtedly has a value, in theory. However, for it to be eVective there must
be a strong and robust framework to ensure its success. Currently this is not the case. We also have strong
doubts as to whether there will ever be suYcient funding for and discipline amongst both the administrators
and participants of community sentencing. It is currently seen as a soft option by both the criminal and
society.We support initiatives such as TheNorthLiverpoolCommunity JusticeCentre for addressingminor
crime and the needs of local communities. We strongly believe that community sentencing should never be
an option in more serious crimes nor any crime against the person.

Tackling the Drug Problem and Crime

11. The model that follows is simply one idea of how all the necessary components of sentencing,
including benefiting society, may be met.

12. We all know that drugs and crime are almost inexorably linked, that it is a huge problem. We also
know that drug use in prison is prolific.

13. The first step is to build or designate certain prisons as both a prison and a drug treatment centre.
The addicted oVender has “done the crime, so must do the time”, but, whilst he is imprisoned we will also
try to help him. We will help him by providing a staged regime. The first stage is in total isolation from the
outside world, this is not variable and is strictly adhered to. Visitors may only be seen through glass panels.
They either do “cold turkey” or are given a suitable substitute, whichever is deemed correct. They stay in
this environment until they are tested clean and have stayed clean for a designated period of time. From
here they go to the second stage where greater privilege is granted. They must be tested everyday, modern
technology needn’t make this expensive, and if they fail a test they go back to stage one. This process is then
repeated through whatever number of stages have been set in place until they reach the last where they serve
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the rest of their sentence, and theymust serve the sentence in full. Good behaviour is expected, not rewarded
and any lapses mean an oVender moves back a stage. But, whilst they are serving their sentence they are set
to do “good works” on top of any other rehabilitating measures.

14. In our modern world we could expect to hear that the rights of prisoners are being breached in such
an environment, which may currently be so. However, we believe that society has the right to dictate that
if an oVender chooses to commit crime he has to accept that these are the consequences of doing so and will
have no redress to any court.

This brief scenario meets all the components of eVective sentencing in that:

— It punishes by removing freedom.

— Reduces crime, no drug use or trading whilst in prison.

— Makes eVorts to reform and rehabilitate.

— Protects the public.

— Makes reparation to society for the oVence.

15. It also benefits society as a whole because when the sentence is fulfilled we will have a drug free ex
oVender who then has the choice to stay clean and law abiding. Society can clearly see that the balance has
been struck between punishment and rehabilitation.

16. We understand this is a simplistic view but the principles are there. Firstly, that we do not accept
oVending against society and there is a price to be paid. Secondly, that we are strong and robust in our
approach. Thirdly, the rights of the individual are secondary to the rights of society as a whole. Fourthly,
we still care enough to help you.

Where Sentencing is Not Effective

17. Where sentencing most certainly is not eVective, and focuses entirely on the needs of the perpetrators
and their management, is in cases of murder. Murder is a bad crime, but it is not bad enough to warrant
you losing your own freedom for life. This is what the current law says. We contend that, in part, this law
condones murder because it does not give recognition to the consequences. The consequences of murder are
so huge and horrendous, they are beyond belief. No one, no matter how empathetic or understanding, will
have the slightest idea of what it means to have a loved one deliberately killed, unless it happens to you.

18. The minimum term for murder is always accepted as very much less than whole life except in very
exceptional cases. If we, as a society, wish to show how much we value life, why do we give greater value to
the person who chooses to kill? The principle is therefore set that the law, and hence Government, is
accepting of murder and gives lesser value to the innocent than to the guilty. There will always be exceptions
to the norm, but if we truly value innocent life taken, the general principle should be the opposite, “Life
should mean Life”, (or at least fifty years served in prison) and only exceptional cases should warrant less.

19. The killer makes a decision to kill and all involved have to suVer far greater consequences than the
perpetrator. The victim loses all potential for any of life’s joys or fulfilment by as much as fifty or sixty years.
They may lose their childhood, there chance for parenthood or to end their years in peace. They lose their
ultimate right, their right to life. The killer loses, relatively, a few years of freedom.

20. Are we not all meant to be equal under the law? How does fifteen years loss of freedom equate to fifty
years loss of life? Where does our law show respect for the life taken? So many of society’s ills are due to
lack of respect. Lack of respect for authority, for property, for teachers, for hospital staV, for the fellowman
in the street. We all abhor the loutish behaviour we witness and read about but current, and proposed
minimal sentencing, is the pinnacle of lack of respect, encased in law.

21. Because the victim is dead, and their rights died with them, they are, in all practical considerations,
forgotten. Their life is devalued for the benefit of the perpetrator. Our Justice system says to it’s citizens, “If
somebody chooses to kill you or any member of your family, for any reason, the killer’s life will be given
greater value than yours, because he lives and you are dead”. This is current practice and the message we
receive and as a consequence, all life is devalued.

22. If our justice system shows lack of respect for innocent life taken, how can it then expect its citizens
to be respectful?

23. The debate is always concentrated around how much time is served in prison. To give balance to this
debate you need to know that many secondary victims’ of murder are also in prison. The only diVerence is
theirs have no walls, but their sentence is longer. They are imprisoned and limited in mind, body and spirit.
To a large extent, many lives have been destroyed and they live out the rest of their days carrying a wound
that will never heal.

24. They are placed in their prison by the will of one other, the murderer. They have had no chance to
plead their innocence, to plead extenuating circumstance or provocation. To be judged by their peers, to be
shown leniency by the court and deprived of their freedom for a few years. They do not have a term set so
that they know they can come out and have all their rights restored, have everything back that was taken
from them.
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25. Whilst the killer serves his sentence in the certain knowledge that he will be released, they have the
Sword of Damocles hanging over them.

26. The debate as to how much time should be served in prison would be better served by a diVerent
question. How many years loss of freedom in exchange for a life?

27. Throughout various consultation documents attempts are made to quantify, in terms of prison years,
the value of a life. Is one life of greater value than another? Is a policeman’s life more worthy than a child
or a grandmother? Of course not, yet the Criminal Justice Act says it is. “Most murders will have a starting
point of 15 years”. This is the value placed upon the majority of victims’ lives. This is what the system will
say to the victims’ family. Why are the victims’ lives valued so cheaply? Again, in the practical
considerations, the victims’ life is forgotten.

28. All attempts to justly sentence based on predetermined criteria are doomed to eventual failure. Each
life is unique, each circumstance unique. If we are all equal then all life has equal value and the wilful taking
of a life deserves an equal sentence. The basic premise fromwhich we should work is that if you wilfully take
a life, you will lose your freedom for the rest of yours. This tells people that we value life. This says we do
not accept murder. This is fair. This is just.

29. Much weight and consideration is given to the psychological reasoning for murder. We attempt to
understand why it has taken place, what were the circumstances. Yet no matter what the reasoning, no
matter the circumstance, the killer chose to kill. That he may ormay not be a diVerent person in twelve years
time has no real relevance. The victim is dead, the family have to live with the consequences. All remaining
victims live with the consequences of the killing for the rest of their lives, but the killer should not?

30. The system is currently amorphous. It acts, ostensibly, on behalf of society, yet is not directly
accountable to society. It is supposed to be representative of the views of society, yet society does not hold
the view that minimal sentencing for murder is right. Society expects, and deserves, it’s justice system to
respect innocent life—it does not. We believe society wishes its justice system to say, “we respect innocent
life taken and we support the victim’s family, we give care and understanding to the killer only after these
considerations”. The opposite is currently the case. By taking this view,we also better serve the greater good,
for there are always more victims than killers.

31. From day one, the future of a murderer is planned to release, to give him a second chance, to give
back what he has deliberately denied another. What right does any individual have to devastate a family,
both immediate and extended, and then be treated with more respect and consideration than the victims?
None at all. Yet the system elevates the killer, concentrates on his whole life wellbeing, and says to the
victims, tough, you just have to get on with it, this person is in our care and we must be seen to care and
understand. Therefore his wellbeing and future life takes priority over yours. This is the message we receive.

32. We suggest that anyone reading this document would not agree that a few years loss of freedom is
fair exchange for the life of one of their own. Yet this is what the current law says to secondary victims. It
says you must accept this judgement without question. The whole system of treatment of convicted killers
normalises the act and therefore diminishes its impact in the mind of the public. We believe this is contrived
to serve the needs of particular groups of opinion but is not generally for the public good.We have requested
the reasoning for such minimal sentencing on several occasions but it has never been forthcoming. Before
a valid judgement on such an important issue can be made we all need to be aware of the reasoning for it.
The reasoning needs to be in the public domain so that it may be analysed to ensure it meets the needs of
both eVective sentencing and society. Our current understanding is that it is geared toward belief rather than
fact. We are left to conclude that there isn’t any valid reasoning or logic. We are left to conclude that there
is but one reason, the killer lives and the victim is dead. And that ladies and gentlemen is as shallow as “to
the victor goes the spoils” and is no principle upon which to set modern law.

33. It is not to be made here, but there is also a very strong case that the actual sentencing law of this
country infringes the rights of the secondary victims of murder.

34. In essence our argument is simple. The victim had a right to live his life. That ultimate right has been
wilfully denied by another. The victims’ family had a right to live their lives in peace and contentment in the
knowledge that their loved ones are safe. It is neither vengeful nor callous, through bitterness or pain that
we expect our system to respect the life taken. It is simply that a potential killer should only commit the act
in the certain knowledge that if he does so, our society will take his freedom for the rest of his life. For his
victim has lost far more.

22 April 2007

42. Memorandum submitted by Simon Wolfensohn

1. It is generally accepted that there are far too many young people in custody, too many drug addicts,
too many people with mental health problems and too many women (who are not violent). To continue to
lock these people up is shortsighted, ineVective and, in the long term, more expensive than addressing their
behaviour in other ways.
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2. An eVective sentencing policy would diVerentiate between those who oVend because they have
a true criminal intention and those who oVend because they cannot help themselves for various
reasons, or who oVend because their situation in life leads them into a position where they do not
have appropriate skills for dealing with the problem which they face and they oVend because they
know no other way of dealing with the diYculty, whether that stems from a lack of money or because
of conflict in one of many forms.

3. In the short term money needs to be spent on treatment centres for alcohol and drugs, suitable
housing for young people, for women who cannot return to exploitative backgrounds and for the
mentally disordered. Imprisonment for persistent minor oVences should only be considered when
continuation of the behaviour poses a genuine risk to the public, eg motoring oVences.

4. Sentencing at present is determined by concepts centered around the perceived seriousness of
the oVence rather than the characteristics of the oVender. When the oVence is serious a reasonable
result may be the outcome but when the oVence is more minor the sentence often can not be long
enough, intensive enough or persistent enough to address the behavioural problems of the oVender.
If courts could sentence an addict to a rehabilitative order which does not end until the problem is
solved, with breaches met by alternative sanctions, more intensive work with the oVender or
resentencing only as a result of persistent failure to cooperate with the programme, we might see
much better results.

5. Similarly many young people, or those who lead chaotic lives for all sorts of reasons, might
benefit from sentences which require them to attend every day for a period of time during normal
working hours in order to impose some regularity and structure in their lives. For some oVenders
an unpaid work order which gradually becomes rewarded by providing food vouchers or other
benefits might help to encourage people to see the value of work.

6. Restorative techniques undoubtedly have a beneficial eVect in some circumstances but for many
victims the additional burden of having to participate may merely add insult to injury—for others
the process can be healing for the victim but restorative justice requires great sensitivity in deciding
which cases are suitable. If it was introduced as a routine part of the sentencing process it might well
be resented or unhelpful.

7. Short term imprisonment should only be used when there is absolutely no alternative and is
almost certainly pointless for repeat oVenders. It may well be that for a first prison sentence, when
the oVender has not already been held on remand, that the “clang of the prison gate” is all that is
really necessary and a very short sentence ie days rather than weeks may be all that is necessary to
serve its purpose.

8. Referral orders appear to be a valuable tool for young people who have committed relatively
minor oVences because they lack an awareness of the consequences of their behaviour on society.
They are inappropriate for the increasing number of young people who have problems with drugs
and alcohol or who are not attending school. It is a scandal that provision of suitable facilities for
dealing with these young people are so lacking in a country as rich as ours.

9. For adults it is unlikely that referral orders could have any place as the success of the order
depends very much on the interaction between the panel members and the oVender. In a very small
number of cases they could possibly be worthwhile if focused around restorative processes.

10. Conditional cautioning should not be extended and it is essential that parliament should agree
the oVences for which it can be used and the conditions which can be applied. There is no place for
police or any prosecuting authority having the scope to make decisions as to which conditions should
apply to a particular case or the extent of the conditions. If any discretion is to be exercised under
such schemes that should become a matter for sentencers alone.

11. Public confidence in sentencing is not a matter for the judiciary. Public education to explain
the process is a matter for government and the persistent attempts by the government to shift the
burden onto the judiciary are misplaced. The judiciary make independent decisions on the best way
to deal with an oVender within the framework and constraints that the law allows and should not
be expected to have any part in justifying or explaining those decisions to the general public to any
greater extent than giving reasons in court.

8 March 2007
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43. Memorandum submitted by Dr Martin Wright151

1. What would a more eVective long-term sentencing policy look like?

1.1 The essential point is to be clear about the aims of sentencing. As the announcement of the Inquiry
reminds us, the Criminal Justice Act 2003 (sec 142) (CJA) defines the purposes of sentencing as:

— The punishment of oVenders.

— The reduction of crime (including its reduction by deterrence).

— The reform and rehabilitation of oVenders.

— The protection of the public.

— The making of reparation by oVenders to persons aVected by their oVences.

David Blunkett, as Home Secretary, made it seem even simpler: his “two very clear objectives” were “to
punish oVenders and reduce re-oVending” (Reducing crime—changing lives, 2004). A diVerent set of aims
will be quoted in paragraph 1.4.

1.2 Lord Justice Auld (2001), however, warned against regarding sentencing as a solution. He said that:

I have always been of the view that we expect too much of the courts as a medium for reducing
crime, for remedying wrongs to victims and society and for rehabilitating individual oVenders
(p 387).

He therefore considered that:

[t]here is value in providing for resolution outside the courtroom so far as is consistent with justice,
the public interest and eYcient public administration” (p 368); and that “[a]ny initiatives in this
field should be part of an over-all and principled reform aimed at removing from the courtsmatters
for which they are not appropriate or necessary, while leaving them, in the main, to deal with
matters for which they are well suited, in particular, marking society’s disapproval and
safeguarding public and private safety (p 388).

In sum, he recommended:

the development and implementation of a national strategy to ensure consistent, appropriate and
eVective use of restorative justice techniques across England and Wales (p 391).

1.3 With respect, Sir Robin Auld did not go far enough. There is a comfortable assumption that the aims
set out by the CJA and Mr Blunkett are complementary: while a person is being punished in prison, the
public is protected and he or she can undergo rehabilitation. In fact they are contradictory. The more
punitive, the less rehabilitative. Protection of the public is almost always only temporary, and incurs a high
re-oVending rate, just as a mortgage incurs interest. The greater the deterrence, the greater the lengths to
which oVenderswill go to escape conviction. And so on. (These points are writtenmainly with imprisonment
in mind, but apply to other sanctions to some extent. There is no need to dwell here on the well-known
counterproductive eVects of imprisonment: creating social exclusion and homelessness, splitting families,
creating stigma, and so on, to say nothing of the reconviction rate. The fact that each time a person is
imprisoned, the chances increase that he or she will be imprisoned again, makes nonsense of the claim that
prison “works”.)

1.4 It is interesting to compare the aims in the Criminal Justice Act with those of the review of sanctions
for regulatory oVences, whose eVects on their victims can be just as serious as those of “street crimes”,
including deprivation of property, injury and even death. The review concludes that:

A sanction should:

1. aim to change the behaviour of the oVender;

2. aim to eliminate any financial gain or benefit from non-compliance;

3. be responsive and consider what is appropriate for the particular oVender and regulatory issue,
which can include punishment and the public stigma that should be associated with a criminal
conviction;

4. be proportionate to the nature of the oVence and the harm caused;

5. aim to restore the harm caused by regulatory non-compliance, where appropriate; and

6. aim to deter future non-compliance.

(R B Macrory, Regulatory justice: making sanctions eVective. London: Better Regulation
Executive, 2006, p 11).

It is noticeable that punishment for its own sake is evidently not thought to be of primary relevance to
the eVectiveness of sanctions.

151 Dr Martin Wright is the author of Making good: prisons, punishment and beyond (1982), Justice for victims and oVenders
(2nd ed 1996), and Restoring respect for justice (1999) in which these points are developed (especially in chapters 2, 5 and 6).
He is a former director of the Howard League for Penal Reform and policy oYcer for Victim Support. He is currently vice-
chair of the Restorative Justice Consortium, but writes in a personal capacity.
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1.5 A basic problem is that the CJA’s first aim, punishment, is not really an aim, but a strategy intended
to achieve other aims. It is essential to look at those aims and see whether they could be achieved by amethod
with fewer unwanted side-eVects. A major aim is to symbolise the seriousness of the harm caused by the
crime. This could be achieved more constructively by the amount of reparation that the oVender makes. An
extreme example is the former cabinet minister John Profumo, who spent the rest of his life making
reparation for his errors through community service. To be sure, he did so voluntarily, but compulsory
service is also possible. In South Africa a woman who killed a young burglar, but was unlikely to commit
further violence and had four dependent children, was given a sentence of eight years’ imprisonment
suspended for three years, on condition that inter alia she apologize to the victim’s mother (High Court of
SouthAfrica, Transvaal Provincial Division,State vMaluleke and others, CC 83/04). Another case was cited
as a precedent, in which community service coupled with suitable conditions was imposed for homicide
(S v Potgieter 1994(1) SACR 61(a)).

1.6 A second aim is to discourage the oVender from repeating the oVence. To call this deterrence is to
assume that scaring people is the best way to persuade them to behave with consideration for others. Related
to this is the aim of scaring others. It is a truism that the basis of deterrence is the fear of being caught; the
likely punishment self-evidently only influences a person who believes he or she is likely to be caught and
convicted, knows what penalty to expect, and cares about the consequences.

1.7 It is essential to look for other ways of persuading people to behave. In a civilised society these must
surely include making oVenders concerned more about harming others than about risking punishment
themselves. They have to be persuaded that they are capable of taking a place in the community in a better
way, and trust that others in the community will re-accept them when they have made amends.

1.8 It is reported that the German Prison Act of 1976 defines three guiding principles of prison
administration: (1) Life in prison should, as far as possible, reflect the general relationships of the outside
world; (2) Administrators should work to limit the damaging eVects of imprisonment; and (3) the
administration of prison should be aimed at assisting the prisoner to adapt to life in freedom. This
demonstrates a recognition that life in prison does not resemble the community in which oVenders are
supposed to live; that prison has damaging eVects, and that people need extra help in returning to freedom,
which they would not need if their freedom had not been taken away in the first place. For all these reasons,
it is in the public interest to avoid prison sentences wherever possible.

2. What steps might be taken to reduce the prison population whilst retaining public confidence in the criminal
justice system?

2.1 If people are being sent to prison inappropriately for lack of more appropriate facilities, the obvious
way to deal with overcrowding in the former is to provide more of the latter. Sentencers should insist on
this. Public confidence requires that community measures are carried out in the best possible way: cutting
probation resources to pay for prisons makes no sense.

2.2 A method is needed to ensure that for every thousand by which the prison population is reduced,
equivalent resources are transferred to community facilities. (With prison running costs of the order of
£40,000 per place at 2007 prices, this would release up to £40 million per thousand places.)

2.3 Whenever a court imposes a sentencewhich is likely to appear “lenient”, it should (as inNewZealand)
issue a simultaneous press release explaining its reasons for believing that a community sentence is more in
the public interest.

3. What steps should be taken to get people from vulnerable groups (women, young people, the mentally
disordered, alcohol and drug addicts, and minor oVenders out of prison?

The top priority is to transfer resources from the budget for building and running prisons to building and
running the facilities that have some chance of helping them to live more productive lives—for their own
sake and everyone else’s.

4. How can community sentences be more appropriately used?

4.1 Probation (or after-care supervision) is not the same as surveillance. It is more likely to be eVective
if it is based on a respectful relationship than on a crude threat of recall to prison (see Question 7 below).
A relationship also implies continuity, which has implications for the structure of the probation service: a
succession of short-term contracts with high staV turnover will not be helpful.

4.2 It should be made clear that community service is seen as a way of making amends to the community;
it should not be seen as a punishment or a stigma, but on the contrary a means for the oVender to showwhat
he or she is capable of contributing if given the chance—and for the community to reciprocate.
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5. What is the role of restorative justice?

The philosophy of restorative justice has several strands.

5.1 It should not be assumed that the criminal justice system is the best agency to deal with any action
which is capable of being defined as a crime. For example, when a dispute has resulted in criminal damage
or an assault, it is often in everyone’s best interest to address the dispute rather than the criminal incident,
by referring the case to a community mediation centre rather than to the police.

5.2 The harm caused by the oVence should be balanced by making amends, rather than by inflicting
further harm on the oVender.

5.3 The victim should have the opportunity tomeet the oVender to seek explanations and discuss the best
form of reparation. (This contrasts with victim statements, which oVer no opportunity for dialogue.)

5.4 Many victims want steps to be taken to reduce the likelihood of re-oVending, for the sake both of
potential victims and of the oVender him or herself. The oVender’s co-operation with rehabilitation
programmes, when needed, should therefore be regarded as a form of reparation (for example, Naomi
Campbell’s attendance at an anger management course).

5.5 The community should be involved, for example by providing mediation services and where
appropriate trained volunteer mediators (for which the lay magistracy and youth oVender panels provide
precedents). The community also has a responsibility to enable the oVender to make reparation.

5.6 The informal dialogue of a restorative process allows the discussion of background circumstances
that would not be admissible in a criminal case. These can throw light on background factors which aVect
crime, such as inadequate employment, schools and housing, and there should be a system for passing them
on to those responsible for crime reduction strategy.

5.7 Restorative justice should therefore be available at any stage: as an alternative to the court when the
parties are known to each other, as diversion from prosecution, pre-sentence, as part of a sentence (subject
to consent), or post-sentence/pre-release. The earlier in the process it takes place, the greater the saving of
time and resources.

6. Should short term imprisonment be abolished, and if so, how?

6.1 Yes, by a provision similar to the one in the CJA 1982, setting a threshold below which prison cannot
be used. The sanction of choice should be reparation: fines should be replaced by reparation (financial or
through service) to the community for the harm caused.

6.2 A prison sentence should not be imposed unless the court can show that it has examined community-
based measures and that it would not be in the public interest to use them. No one should be sent to prison
for lack of facilities for, eg, treating mental disorder or addiction to drugs, alcohol or gambling, or for
community service.

6.3 Custodial and community measures should be paid for from the same budget, so that there is a
financial incentive to avoid the use of custody unless it is necessary for public protection.

7. How can the system of recalls for oVenders who breach community sentences or licence conditions be
improved?

A procedure should be in place for the oVender to discuss their circumstances immediately, not after a
spell in prison. They should have the opportunity to explain any change of circumstances, and to make a
fresh commitment to comply with the terms of the order. In particular, they should be allowed to point out
any lack in the support which they have received; orders should be regarded as two-way contracts between
the oVender and the community, in which both have responsibilities.

8. Should it be more diYcult to qualify for indeterminate sentences for public protection?

Yes, courts should be required to give reasoned, not formulaic, explanations of why these are necessary,
and should be satisfied that an institution with suitable treatment facilities is available before passing the
sentence.

9. Should the use of conditional cautions and referral orders be extended?

9.1 Prosecutors should be actively encouraged to use conditional cautions. A caution should count as a
successful disposal of a case. In calculating the time taken for the disposal of a case, the date of referral (not
completion) should be used, to avoid putting pressure on victims to take part before they are ready.
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9.2 Where the prosecutor has not done so, it should still be open to the court to adjourn a case, where
the accused did not deny involvement, for an assessment of the possibility of a restorative outcome. In New
Zealand this is the norm for juvenile oVenders, fulfilling the function of pre-sentence reports. Some cases
could then be discontinued; others could be brought back to the court, which could then endorse (or if
necessary modify) the agreement reached by the victim and the oVender.

9.3 As the CPS has pointed out, however, this option requires the availability of personnel trained to
conduct restorative meetings. Given the government’s policy of encouraging involvement of the voluntary
sector, there should be specific encouragement for those who wish to take the initiative in setting up a local
accredited mediation service which could assess such cases when they were referred to it, and conduct
restorative meetings where appropriate.

10. Given that many persistent oVenders commit minor oVences, howwould you recommend dealing with them?

Since they are evidently unable to meet their needs by legitimate means, there should be a discussion with
them, and any significant people in their lives, as to how they could make their contribution to society by
legitimate means. If there are no suitable people who are significant to them, the voluntary sector should be
encouraged to provide support of this kind. Once again, it is a question of a two-way contract: they need
to be not only persuaded, but enabled, to be included in society.

11. To what extent has public confidence in sentencing been eroded (eg by the media), and what can be done
about this?

11.1 Some sections of the media are guilty not only of circulation-chasing headlines, but of mental
laziness, in promotingwithout question the assumption that “toughness”, such as naming-and-shaming and
imprisonment, is the best way of promoting social cohesion, and that non-custodial sentences are a “let-oV”.

11.2 Opinion-formers, especially politicians, need to stand up against this, supported by the knowledge
that despite the headlines, the majority of the public, including victims, is not as vindictive as is commonly
assumed. The British Crime Survey, for example, found that only about a third of victims of burglary or
mugging wanted “their” oVender to be imprisoned (Home OYce Research Study 200, Attitudes to crime
and criminal justice, 2000, Tables A6.2 and 6.3). More recently, an ICM survey found that about two thirds
of crime victims do not believe that prison works to reduce oVences such as shoplifting, stealing cars and
vandalism, and more than half thought that paying back to the community by doing compulsory work
would be eVective (Smart Justice, Crime victims say jail doesn’t work, 2006).

11.3 There are indications that victimswho havemet their oVender feel less angry and vengeful, especially
when the oVender is young; greater use of restorative measures can therefore be expected to assist in
changing attitudes. Most oVenders, too, regard the process as fair, so that their respect for justice is
increased.

11.4 That said, however, for more serious crimes people do want the seriousness of what they have
suVered to be recognised. As was pointed out in Paragraph 1.4 above, reparative measures need to be
adequate and adequately carried out, but their adequacy may be measured as a sincere apology backed up
by undertaking a serious reparative task.

12. How can arrangements for the rehabilitation and resettlement of oVenders contribute towards more
eVective sentencing?

Sentencers should remember that resettlement will not be necessary if the oVender is not sent to prison
in the first place.

13. Should the sentencing guidelines process be changed? If so, how? Is the current approach the most
appropriate?

13.1 The primary aim should be to (re)integrate of those who have broken the law into the community,
and to identify pressures that may cause others to oVend. Both the Sentencing Guidelines and the Judicial
Studies Board should recognise that a sentence is only the choice of a measure; its eVect depends on those
who carry it out. In an overcrowded prison an given amount of punishment is inflicted in a shorter time,
and participation in rehabilitative programmes is reduced. The Sentencing Guidelines Council should
educate the public, for example by issuing research findings and fact sheets showing what is and is not
eVective; then when it makes recommendations, the reasons for them are more likely to be understood.

13.2 It needs to be recognised that to react to current events, such as the use ofmobile phones bymotorists
or the use of guns, by increasing sentence maxima, is not an eVective response. The appearance of a conflict
between politicians and the judiciary should be avoided: there should be seminars for judges, politicians and
journalists to increase awareness of the limitations of sentencing and the need to look intomore far-reaching
ways of reducing social conflict.

March 2007



3674921044 Page Type [E] 07-06-07 19:59:30 Pag Table: COENEW PPSysB Unit: PAG1

Ev 134 Home Affairs Committee: Evidence

44. Memorandum submitted by the Youth Justice Board for England and Wales (YJB)

1. The Youth Justice Board for England and Wales (YJB) welcomes the inquiry and the opportunity to
submit written evidence. This note provides background on the role of the YJB, an overview of
developments in the youth justice system in relation to sentencing and an outline of the approach undertaken
by the YJB to support eVective sentencing. The YJB would be pleased to provide any further information
that would be of assistance to the Committee including more detailed statistical information where helpful.

2. In general, while not directly managing either secure establishments or local Youth OVending Teams
(YOTs), the role of the YJB is to oversee the youth justice system in England and Wales. Specifically, we:

— advise the Home Secretary on the operation of, and standards for, the youth justice system;

— monitor the performance of the youth justice system;

— purchase places for, and place, children and young people remanded or sentenced to custody;

— identify and promote eVective practice;

— make grants to local authorities or other bodies to support the development of eVective
practice; and

— commission research and publish information.

3. The Youth Justice System has been through a major period of reform since the late 1990s. The Crime
andDisorderAct 1998 and subsequent legislation introduced far reaching changes both to the way the youth
justice system operates and to the way children and young people under 18 are sentenced. As well as the
establishment of the YJB at the national level and YOTs at the local level the legislation introduced
significant changes to the sentencing framework. The cautioning system for children and young people was
reformed introducing a two-tier Reprimand and Final Warning system and new court disposals were
introduced including the Reparation Order, the Action Plan Order and the Referral Order. A new main
custodial sentence was introduced, the Detention and Training Order half served in the custody and half in
the community. A key objective of the YJB has been to develop practice to support interventions with
children and young people subject to disposals. This has ranged from the introduction of a standardised
assessment and intervention planning tool to analyse the risks and needs of young people to support their
supervision aimed at reducing reoVending to the development and funding of the Intensive Supervision and
Surveillance Programme providing intensive intervention for more persistent and serious oVenders.

Sentencing for Children and Young People

4. It is well established that when sentencing children and young people, a distinct approach is required
to that for adults. This has been clearly acknowledged through the establishment of youth courts and the
creation of a distinct youth justice system. Children and young people can have diVerent needs and can be
exposed to diVerent risks than adults. Significantly they are lessmature, psychologically and physicallymore
vulnerable and while criminally responsible (aged 10 and over) they are inmany cases also the responsibility
of their parent or carer (at least until aged 16).

5. Sentencing children and young people who oVend is also distinct in that it involves a meeting of both
criminal justice and welfare legislation. A wide range of legislation is relevant as well as international
convention. It is the YJB’s view that achieving an appropriate balance between criminal justice and child-
centred principles is complex but critical to ensuring that the youth justice systemmaintains its separate and
distinct approach to sentencing. The Crime andDisorder Act 1998 established a principal aim for the youth
justice system. Section 37 of the Act states that, “It shall be the principal aim of the youth justice system to
prevent oVending by children and young persons” and that, “it shall be the duty of all persons and bodies
carrying out functions in relation to the youth justice system to have regard to that aim.”While this principal
aim has been set out there is not currently a specific statement on the purposes of sentencing that is similar
to that set out in the Criminal Justice Act 2003 for adults. The government has indicated that this is one area
they may seek to legislate on in the future establishing a similar but distinct “purposes of sentencing” for
children and young people, linked to the statutory aim of the system to prevent oVending. If introduced, it
would be likely to establish a list of additional purposes of sentencing which the court takes into account—
including punishment and the protection of the public—alongside the aim of preventing oVending. TheYJB
would welcome this clarity which would further emphasise the principal aim of the youth justice system.

Current Sentencing Options

6. As noted the Crime and Disorder Act 1998 and subsequent legislation introduced a range of new
community sentencing options for children and young people who oVend, reforming and adding to existing
sentencing options introduced through previous criminal justice legislation. There are currently awide range
of court disposals for children and young people, some subject to specific conditions and criteria. Data from
Youth OVending Teams on the current levels of use of diVerent disposals, and related performance
information, is provided within the YJB annual publications.152

152 See Annual Statistics 2005/06 http://www.yjb.gov.uk/publications/Scripts/prodView.asp?idproduct%325&eP%
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7. For young people sentenced in the youth court for the first time who plead guilty, the court is required,
with some exceptions, tomake aReferral Order. TheReferral Order and youth oVender panels now account
for around a quarter of court disposals for children and young people. They are delivered as a form of
community justice with the referral panels comprising in the region of 5,000 trained community volunteers
directly involved in delivering youth justice. The YJB has strongly supported the introduction of the
Referral Order and the opportunity to directly involve community representatives in an approach that seeks
to promote reparation and restorative solutions while ensuring children and young people are aware of the
consequences of their actions. The YJB in general welcomes various developments there are to promote
greater community engagement within the criminal justice system and would welcome opportunities to
extend direct involvement in the system.

8. There are currently a range of youth community orders available for young people, as well as the three
former adult community sentences for 16–17 year olds. In addition, the Intensive Supervision and
Surveillance Programme (ISSP) can be attached, subject to eligibility criteria, to certain orders to provide
an increased level of intervention for young people on high-end community sentences. ISSP was introduced
by the YJB in 2001 and is recognised as the most robust and innovative community based programme for
persistent and serious young oVenders. ISSP hasmultiple components in order to tackle the numerous needs
and level of risk of reoVending presented. It combines supervision with surveillance in order to bring
structure to young people’s lives. Evaluation of the ISSP has shown a relatively high level of sentencer
confidence in the programme with the courts recognising its benefits in bridging a divide between custody
andmore conventional community penalties. The independent evaluation of the programme has noted that
seriousness and frequency of oVending has reduced following the programme, although this was also noted
for comparison groups. Significantly however the evaluation indicated progress in tackling the underlying
causes of oVending. Also, while the headline reconviction rate is high, rates for young oVenders of similar
age and risk profile are higher for those leaving custody or other community sentences. As noted in the
evaluation young people on ISSP are subject to a relatively high level of surveillance. Also, the young people
on the programme are some of the most persistent and challenging young people in the system and it is not
unexpected that young people with an average of 11 oVences in the previous two years are unlikely to cease
oVending completely as the result of a programme.

9. As noted, the primary custodial sentence for children and young people under 18 is the Detention and
Training Order. More serious cases are subject to Section 90 and 91 custodial sentences. The Criminal
Justice Act 2003 also applied extended sentences and imprisonment for public protection to under 18
year olds.

10. In terms of the use of custody the YJB set out its assumptions relating to its use in its Strategy for the
Secure Estate.153 The key assumptions include that custody should be used only as a last resort, in line with
international convention, and in relation to children and young people custody should be used particularly
sparingly because of their dependent, developing and often vulnerable status. While custody is required, in
particular for public protection reasons, it should remain the measure of last resort. There are clear benefits
in being able to use community orders where possible including being better able to maintain and promote
links with both family and key public services that can help reduce the likelihood of reoVending. Custody
can provide severe disruption to a young person’s life without a suYciently long period of time to expect
work in custody to have any lasting impact. While the reoVending rate for each type of disposal does relate
to the types of young people subject to those orders, in broad terms the higher up the sentencing framework
the higher also the reconviction rate, with custody performing at the worst level.While custodymay provide
short term respite from the most persistent oVenders or protection for the public for most serious oVenders
there is a strong case for minimising its use where possible.

11. As would be expected, both proportionately and numerically compared to adults there are relatively
few children and young people in custody. However, by international standards the use of custody in
England andWales for children and young people remains high. While the custodial population of children
and young people in the last few years has not mirrored the sharper rises in the adult population, and as a
proportion of overall court disposals has marginally decreased, absolute numbers have been persistent since
the YJB was established, and in recent months there have been significant increases.154 While it may be that
measures to limit the need for custody and promote community sentences have had some impact in limiting
overall rises as a proportion of all sentences, YJB has not been able to date to meet its targets to reduce the
absolute numbers of children and young people held in custody.

12. The YJB has worked to develop the robustness of and confidence in community orders in order to
minimise the need for custody, principally through considerable investment in the use of ISSP. Also, the
YJB currently is piloting on a small scale the use of Intensive Fostering as an alternative to custody in cases
where a young person’s oVending is directly linked to his or her home environment. The programme is
designed to provide highly intensive care for up to 12 months as well as a programme of support for the
family.

153 See http://www.yjb.gov.uk/Publications/Scripts/prodView.asp?idproduct%270&eP%

154 Custody figures—http://www.yjb.gov.uk/en-gb/yjs/Custody/CustodyFigures/
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13. The development of specific community programmes has been part of a wider package of measures
to minimise the need for custody, including developing relationships with sentencers both at the national
and local level in order to understandmore clearly what are significant factors that lead to the use of custody
in marginal or “cusp” cases. Part of the YJB’s approach has been to produce regular data to courts and
YOTs indicating the relative use of custody in diVerent YOT areas. Clearly the use of custody will be related
to the nature of the particular cases before the courts but the data has been provided to give an indication
of how diVerent areas compare. A regular publication of this data, originally undertaken by the YJB, is now
being undertaken by the Sentencing Guidelines Council. The sentencing trends show that there has been a
geographical variation in the custody rate across diVerent areas. While this regional variation will be
connected to diVerences in oVence seriousness and levels of persistence, it has been the YJB’s view that this
is unlikely to explain the whole diVerence. Research and discussions with YOTs and their partners indicates
that a number of reasons can influence the local custody rate. Of most significance to YOTs is that these
factors include the general level of confidence of the courts in their local YOT, the quality of their court
reports, and the overall proportionate use of disposals, not just the relative use of custody and “alternatives
to custody”.

14. Research undertaken for the YJB in 2002 found that sentencers who had eVective liaison and
communication channels with their local YOT were more likely to consider community sentencing options
than those who did not. The research findings highlighted the importance of YOT oYcers developing and
sustaining good relationships with their local courts. Many YOTs already have excellent relationships with
local courts and sentencers, involving regular liaison meetings, briefings and visits by new youth panel
magistrates and District Judges to view the work of the YOT. Currently, the YJB is co-sponsoring a series
of successful regional conferences for youth court magistrates including specifically considering how to
improve sentencers’ confidence in community sentences and the work of YOTs. The YJB is also working
to develop its relationships with other sentences including being directly involved in the training of District
Judges that may sit in the youth court.

15. As the Committee will be aware from evidence presented for the inquiry into Young Black People
and the Criminal Justice System, the YJB has also required YOTs to undertake audits and develop action
plans to address disproportionate representation of diVerent ethnic groups. Data on the relative use of
diVerent disposals have formed part of that consideration.

16. In terms of the new sentences introduced by the Criminal Justice Act 2003 for public protection there
were some distinctions made in the process in relation to children and young people under 18. While as
would be expected there use has not been as high as in the adult system, significant numbers of young people
have been subject to the new orders. This has raised issues about the management of these young people.
The YJB has developed links with the Parole Board which considers the release of those subject to these
provisions and YJB has recently published guidance to YOTs on their role in relation to the release and
recall of this relatively small but high risk group of young people.

Restorative Justice

17. Restorative justice became one of the underlying principles in youth justice following the post 1998
reforms, particularly through the introduction of the Referral Order. The YJB has promoted restorative
justice practice though setting YOTs targets for victim involvement and the publication of eVective practice
guidance. In 2005–06 in the region of 40,000 victims of youth crime were oVered the opportunity to
participate in restorative process and about half, 48% did so. About one third of victims who participated
were involved in face to face meetings and over 90% of the victims who were involved expressed they were
satisfied with the experience.

18. The YJB is committed to developing and improving restorative justice practice within the system and
has recently set out proposals to develop its approach.155 Restorative justice enables victims to have their
say and talk about the full impact of a crime on their lives. They can actively participate in the resolution
of the oVence, receiving answers to questions and reparation for the harm caused. OVenders are expected
to repair the harm they have caused and have the opportunity to help put things right with the victim for
example by repairing damage. The YJB does not consider restorative justice a soft option as oVenders can
find it diYcult to face up to the impact of their crimes with victims. Research consistently shows that most
victims who participate in a restorative justice process find it helpful and are satisfied. While the evidence is
incomplete, restorative justice can be a promising approach for reducing oVending especially when
combined with other eVective practice based interventions. We also believe that restorative justice can be a
useful tool in other contexts such as to manage behaviour and resolve conflict within schools and children’s
homes and potentially as an aid to conflict resolution and behaviour management within the secure estate.

155 See Developing Restorative Justice document http://www.yjb.gov.uk/en-gb/practitioners/WorkingwithVictims/
RestorativeJustice/
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Anti-social Behaviour

19. Aswell as criminal court disposals it is worth noting thatmeasures to respond to anti-social behaviour
can also impact on the children and young people within the criminal justice system. ASBOs can be available
on conviction in criminal courts and also young people subject to court ordersmay also be subject toASBOs
or other measures through civil or pre-court routes. This connection between the youth justice system and
measures to respond to anti-social behaviour further confirms the importance of the YJB’s emphasis on
ensuring that YOTs are successfully engaged in local anti-social behaviour arrangements and involved
wherever possible in decisions relating to children and young people, which has been reflected in cross
government guidance.

Future Reform of the Sentencing Framework

20. As noted the Government is considering introducing new legislation to reform the community
sentencing framework for children and young people. Since the publication of Youth Justice: The Next
Steps the government has been considering the introduction of a generic community order (the Youth
Rehabilitation Order) rationalising the current range of orders and providing more flexibility to the courts
on the use of interventions and conditions. TheYJBhas been in favour of some rationalisation of the current
framework in particular that would allow the courts to more closely to match sentences to address the issues
raised through YOT assessments and court reports. Our understanding is that the intention would be to
maintain the Reparation and Referral Orders as separate orders which is supported by the YJB partly to
ensure there remains a hierarchy of community options available to the courts. The YJB is keen to ensure
that a new generic community order for children and young people does notmean that there will be a quicker
escalation up the sentencing framework for children and young people that reoVend. For this reason, it will
be important for clear guidelines to be introduced on a tiered approach to the use of the order depending
on the nature of the oVending in question. It is welcome that part of the potential reform the government
is considering placing the Intensive Supervision and Surveillance Programme on a statutory footing as a
separate requirement within the generic order as a clear alternative to custody.

Pre-court Interventions

21. The YJB is concerned to ensure that where possible there is eVective use of pre-court disposals
without the need for court involvement in particular with minor oVending. While the Crime and Disorder
Act brought welcome clarity to the pre-court system and led to an end to repeat cautions with no
intervention, there is some evidence that there is more scope to use pre-court disposals to avoid minor
oVences reaching the courts. This is an issue under consideration and the YJB would support measures to
introduce an additional level of pre-court disposal such as through the extension of a conditional warning
tier within the youth justice system. We would also welcome the development of, and recognition within
police performance measures, of on-street reparative sanctions for children and young people where a more
formal criminal justice response would be disproportionate and the situation can be resolved relatively
directly with the victim or victims. While YJB would welcome the development of such an approach it will
be important to ensure operational implementation is eVective including appropriate training to police
oYcers to ensure that it would not become simply the easiest low impact response. The critical factor is that
pre-court interventions are able to lead to an appropriate level of intervention to address harm and reduce
the likelihood of further oVending while maintaining public and victim confidence.

Sentencing Guidelines

22. The YJB’s primary concern is to ensure that sentencing guidelines are specific to children and young
people wherever possible reflecting the need for a distinct approach and ensuring the courts have clear
guidance specifically on children and young people before them. The YJB has welcomed the level of
involvement to date in the development of guidelines by the Sentencing Guidelines Council. We support a
proposal for the SentencingGuidelines Council to undertake a review of youth justice sentencing guidelines.
We understand that work on a review has been held until there is announcement on whether new youth
justice legislation is to be introduced and is now likely to begin later in the spring. The YJB will readily
contribute to this work to establish clear guidelines for the sentencing of children and young people. Linked
to the work to more clearly define guidelines on sentencing for children and young people, the YJB would
welcome, either in statute or in sentencing guidelines, the development of an operational definition within
the youth justice system of last resort in terms of the use of custody to promote greater consistency.

Assessment, Planning and Interventions—Beyond the Sentencing Framework

23. A key objective of the YJB has been to support youth justice services to eVectively work with children
and young people within the youth justice system in order to reduce the likelihood of them reoVending—
meeting the principal aim. While the sentencing system is important in setting the framework within which
YOTs work, the nature of interventions delivered with children and young people is vital.
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24. It is the YJB’s view that good quality assessment of children and young people against their risk of
reoVending is vital part of the youth justice system. As noted the YJB introduced a standardised assessment
tool for YOTs as part of its contribution to the reform process which is used to assess the risks and needs
of children and young people and their likelihood of reoVending. This tool can then in turn be used to inform
the planning and delivery of interventions. As well as using assessment to identify needs of young people
that can be associated with their oVending, it is also used to assess risk of serious harm to others as well as
vulnerability in order to inform interventions and necessary referral, for example, to local MAPPA or
children’s service arrangements.

25. Public protection is an important part of the work of YOTs. Although only a small number of young
people known to YOTs present a risk of serious harm to the public, in that small proportion of cases, the
risks posed can be serious. Custody, plays a critical role in public protection, but where oVenders are being
supervised in the community, including following a period of custody, YOTs need to ensure that supervision
is as eVective as possible. YOTs do face particular challenges in relation to public protection work with
people because adolescent development is a time of rapid change in behaviour and attitudes. Young people
known to YOTs also have far less criminal history than adults on which to base assessment of risk. To
further complicate matters, a young person presenting a serious risk to the public may often themselves be
vulnerable in terms of potential self-harm or harm from others. Safeguarding the wellbeing of young people
on the one hand and public protection on the other are therefore closely linked and can require a co-
ordinated approach. YJB has undertaken a serious of actions to support YOTs in this work including the
development of the assessment tool and risk training and guidance for practitioners. Guidance has been
issued in relation to YOTs’ role in MAPPA and on the specific provision in the Criminal Justice Act 2003.
YJB is continuing to developways to support YOTs includingworkingwith them to improve young people’s
compliance with the requirements of supervision. In general, proper enforcement of orders is an important
element of actions to promote public and sentencer confidence not just in cases where there is a public
protection aspect. The YJB believes that a key element of this work is about supporting and enabling young
people to comply with conditions as well as eVectively enforcing those conditions when there are failures.

26. There is considerable research undertaken into the factors that can be associated with the onset of
oVending and of reoVending. YJB has prioritised assessing children and young people against these risks
and needs and using the information to inform work with them. Access to suitable education, training and
employment is identified as a key protective factor against future oVending. Other key factors include
substancemisuse,mental health needs and stable and appropriate accommodation (in particular at the older
end of the age range). In general terms, “justice” interventions alone are unlikely to be eVective without
wider consideration of factors in children and young people’s lives, including their wider family. YOTs as
multi-agency partnerships are designed to ensure that both criminal justice considerations and wider
children’s services considerations are simultaneously taken into account when working with young people.
Justice needs to be delivered while wherever possible promoting the key outcomes for children and young
people set out in Every Child Matters, which in turn are likely to reduce the risk of reoVending. YJB has
support this work including setting key performance indicators around undertaking assessment, referral and
engagement in key services. While there has been progress there is a continuing need to improve the level
of engagement in key services and it is vital that YOTs continue to bridge eVectively both criminal justice
and children’s services. The quality of local partnership arrangements and the commitment of wider services
are critical to an eVective youth justice system and the eVectiveness of sentences.

27. While there has been considerable progress in developing youth justice interventions andmajor work
strands related to issues such as education and training and substance misuse services, there is more scope
to improve practice and to ensure that interventionswith children and young peoplewithin the systemmatch
the level of risk and needs. Improvements have been made, as noted including through the development of
ISSP providing high levels of supervision and surveillance. To build on this, the YJB is currently developing
a programme to improve “risk based” practice, including piloting new approaches in four areas. The aim
of the approach is to ensure better use of individual assessment to determine the amount and nature of
interventions and that intervention planning and sentence recommendations to courts are more closely
based on the assessment of the risk level. While clearly sentences and the level of intervention requires
proportionality to the nature of the oVending there is scope to develop practice towards the tiered approach
recommended by the Audit Commission Report Youth Justice 2004. Ultimately this project is being used
to inform YJB’s advice on the updating of national standards for youth justice as well as all other related
eVective practice guidance. The project will as necessary will be linked to the introduction of a generic
community order, subject to government decisions and consideration by Parliament.

28. It is worth noting that many children and young people within the youth justice system, in particular
more persistent and serious young oVenders, have considerable needs to be addressed and can be living
essentially chaotic lives.While not excusing their behaviour, once they have got to this stage it is not realistic
that their lives and behaviour can be fundamentally changed in a short period of time. Work with young
people during their sentences needs to be eVectively continued by other children’s services following the end
of sentences when there are continuing needs and risks. YJB has developed models that involve an aspect
of continuing support following the end of court orders in particular Resettlement and Aftercare Provision
for children and young people with mental health and substance misuse needs. However, in general terms
YOTs are not funded or designed to provide continuing needs beyond the end of sentences and there are



3674921044 Page Type [O] 07-06-07 19:59:30 Pag Table: COENEW PPSysB Unit: PAG1

Home Affairs Committee: Evidence Ev 139

benefits in this work being undertaken through “mainstream” services. As noted the level of challenge can
be high. For example, the initial evaluation of the ISSP programme found that young people faced multiple
problems. Of those on the programme:

— 9% were known to have attempted suicide and 15% were said to be deliberately self-harming.

— 36% were living with known oVenders and 15% were of no fixed abode.

— Three in 10 were thought to have experienced abuse in the past.

— Approximately one in five young people had been attending mainstream school in the six months
prior to ISSP, while over a quarter had no main source of educational provision.

— The average reading age for young people on ISSP was five and a half years behind the actual
mean age.

— Drug use was prevalent, with 14% of the sample had used heroin and 11% had used crack cocaine.
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