
 

HC 509–II 
[Incorporating HC 1091 i–viii, Session 2005–06]  

Published on 16  May 2007 
by authority of the House of Commons 
London: The Stationery Office Limited 

£33.00   

House of Commons 

Culture, Media and Sport 
Committee  

New media and the 
creative industries  

F  Report of Session 2006-07  

Volume II  

Oral and written evidence 

Ordered by The House of Commons 
to be printed 1 May 2007  
 

ifth



 

 

The Culture, Media and Sport Committee  

The Culture, Media and Sport Committee is appointed by the House of 
Commons to examine the expenditure, administration, and policy of the 
Department for Culture, Media and Sport and its associated public bodies. 

Current membership 

Mr John Whittingdale MP (Conservative, Maldon and East Chelmsford) 
[Chairman] 
Janet Anderson MP (Labour, Rossendale and Darwen) 
Mr Philip Davies MP (Conservative, Shipley) 
Mr Nigel Evans MP (Conservative, Ribble Valley) 
Paul Farrelly MP (Labour, Newcastle-under-Lyme) 
Mr Mike Hall MP (Labour, Weaver Vale) 
Alan Keen MP (Labour, Feltham and Heston) 
Rosemary McKenna MP (Labour, Cumbernauld, Kilsyth and Kirkintilloch East) 
Adam Price MP (Plaid Cymru, Carmarthen East and Dinefwr) 
Mr Adrian Sanders MP (Liberal Democrat, Torbay) 
Helen Southworth MP (Labour, Warrington South) 

Powers 

The Committee is one of the departmental select committees, the powers of 
which are set out in House of Commons Standing Orders, principally in SO No 
152. These are available on the Internet via www.parliament.uk. 

Publications 

The Reports and evidence of the Committee are published by The Stationery 
Office by Order of the House. All publications of the Committee (including press 
notices) are on the Internet at 
 
http://www.parliament.uk/parliamentary_committees/culture__media_and_sport.
cfm  

Committee staff 

The current staff of the Committee are Kenneth Fox (Clerk), Sally Broadbridge 
(Inquiry Manager), Daniel Dyball (Committee Specialist), Susan Monaghan 
(Committee Assistant), Lisa Wrobel  (Committee Assistant), Rowena Macdonald 
(Secretary), Jim Hudson (Senior Office Clerk) and Laura Humble (Media Officer). 

Contacts 

All correspondence should be addressed to the Clerk of the Culture, Media and 
Sport Committee, House of Commons, 7 Millbank, London SW1P 3JA. The 
telephone number for general enquiries is 020 7219 6188; fax 020 7219 2031; the 
Committee’s email address is cmscom@parliament.uk 

 



1 

- 

Contents 

Witnesses 3 

List of written evidence 5 

List of unprinted written evidence 7 





3 

- 

Witnesses 

Tuesday 9 May 2006 Page 

John Howkins, Deputy Chairman, Fiona Clarke-Hackston, Director, The British Screen 
Advisory Council and Jonathan Simon, Senior Manager of Corporate Relations, 
Channel 4 Ev  1 
Anthony Lilley, Chief Executive, Magic Lantern Productions, Mark Oliver, Chief 
Executive, Oliver & Ohlbaum Associates Ltd, and Claire Enders, Chief Executive, Enders 
Analysis Ltd Ev 9

Tuesday 16 May 2006 

Christian Ahlert, Public Project Lead, Creative Commons, Jill Johnstone, Director of 
Policy, National Consumer Council, David Stopps, Head of Copyright & Contracts, 
Music Managers Forum and Emma Pike, Chief Executive, British Music Rights Ev 34
Lavinia Carey, Chair, Alliance against IP Theft, David Ferguson, Chairman, Creators’ 
Rights Alliance, Dominic McGonigal, Director of Government Relations, Phonographic 
Performance Ltd, and Joanna Cave, Chief Executive, Design and Artists’ Copyright 
Society  Ev 60

Tuesday 6 June 2006 

Peter Jamieson, Executive Chairman, Roz Groome, General Counsel, and Mark 
Richardson, Managing Director, Independiente Records, British Phonographic Industry Ev 74
Deborah Tonroe, Head of TV, Video & Sports Products and Commercial Development, 
Orange UK, Tim Lord, Regulatory Director, Hutchison 3G, Hamish MacLeod, Mobile 
Broadband Group, Nicholas Lansman, Secretary General, Camille de Stempel, 
Director, and James Blessing, Director, Internet Service Providers’ Association Ev 90
Dan Marks, Chief Executive, BT Vision, Emma Lloyd, Managing Director, BT Movio, 
and Mita Mitra, Manager, Internet & New Media Regulation, BT  Ev 101 

Tuesday 13 June 2006 

Andrew Yeates, Intellectual Property Adviser, UK Association of Online Publishers, 
Angela Mills Wade, Executive Director of the European Publishers Council, British 
Internet Publishers Alliance, Santha Rasaiah, Director of Political Editorial and 
Regulatory Affairs, and Catherine Courtney, Legal Adviser, Newspaper Society Ev 112
John Hambley, Chairman and Media Consultant, Nick Betts, Managing Director,  
Sci-fi Channel UK, Satellite and Cable Broadcasters Group, and Fred Perkins, Former 
Chairman of Digital Content Forum (DCF), and Founder and Chief Executive of 
Information TV  Ev 128 
Caroline Thomson, Director of Strategy, and Ashley Highfield, Director of New 
Media and Technology, BBC  Ev 139 

Tuesday 20 June 2006 

John McVay, Chief Executive, Alex Graham, Chief Executive of Wall to Wall, and 
Malcolm Brinkworth, Managing Director at Touch Producers Alliance for Cinema and 
Television (PACT) Ev 153
Andy Duncan, Chief Executive, Anne Bulford, Finance Director, and Andy Taylor, 
Managing Director of New Media, Channel 4  Ev 170 
Hamish Pringle, Director General, Jim Marshall, Chairman of Starcom UK, and 
Wayne Arnold, Managing Director and Co-Founder of Profero, Institute of 
Practitioners in Advertising  Ev 179 
 



4     

 

 

Tuesday 17 October 2006 Page 

Philip Graf, Deputy Chairman, Tim Suter, Partner, Content and Standards, and  
Peter Phillips, Senior Partner, Strategy and Market Developments, Ofcom Ev 205
Ian Livingstone OBE, Product Acquisition Director, Eidos Interactive UK, and  
Paul Jackson, Director-General, Entertainment and Leisure Software Publishers 
Association  Ev 219 
Patrick Bradley, Director, Ingenious Media  Ev 236 

 

Thursday 26 October 2006 

Nikesh Arora, Vice President of European Operations, and Andrew McLaughlin,  
Head of Global Public Policy, Google Ev 243

 

Tuesday 7 November 2006 

Stewart Till CBE, Chairman, and John Woodward, Chief Executive, UK Film Council Ev 266
David Cooke, Director, and Peter Johnson, Head of Policy, British Board of Film 
Classification (BBFC)  Ev 283 
Rt Hon Margaret Hodge MP, Minister of State, Department of Trade and Industry, 
and Shaun Woodward MP, Parliamentary Under-Secretary of State, Department for 
Culture, Media and Sport  Ev 302 

 



5 

- 

List of written evidence 

1 National Consumer Council Ev 19 

2 Music Managers Forum UK Ev 25 

3 British Music Rights Ev 31 

4 Alliance against IP Theft Ev 43 

5 Creators’ Rights Alliance Ev 50 

6 Design and Artists Copyright Society Ev 52 

7 Phonographic Performance Ltd (PPL) Ev 56 

8 British Phonographic Industry (BPI) Ev 69, 82 

9 Hutchison 3G UK Ltd Ev 83 

10 Mobile Broadband Group Ev 86 

11 British Telecom Ev 98, 105 

12 UK Association of Online Publishers Ev 106 

13 Newspaper Society  Ev 110 

14 Satellite and Cable Broadcasters’ Group (SCBG) Ev 120 

15 Digital Content Forum (DCF) Ev 125 

16 BBC Ev 134 

17 PACT Ev 147 

18 Channel 4 Ev 162 

19 Institute of Practitioners in Advertising (IPA) Ev 178 

20 Ofcom Ev 186, 215 

21 Entertainment & Leisure Software Publishers Association Ev 215 

22 Ingenious Media Group Plc Ev 223 

23 Google Ev 241, 259 

24 UK Film Council Ev 260 

25 British Board of Film Classification Ev 271 

26 DCMS / DTI Ev 287 

27 Jason Antoniewicz Ev 314 

28 Arts Council England Ev 314 

29 Association of Independent Music Ev 323 

30 Authors’ Licensing and Collecting Society Ltd Ev 325 

31 Edward Barrow Ev 330 

32 BECTU Ev 333 

33 Bridgeman Art Library Ev 334 

34 British Amusement Catering Trade Association (BACTA) Ev 338 

35 British Association of Picture Libraries Ev 339 

36 British Equity Collecting Society Ev 342 

37 British Film Institute (BFI) Ev 345 

38 British Library Ev 347 

39 British Photographers Liaison Committee Ev 350 

40 Broadband Content Coalition Ev 352 

41 Business Software Alliance Ev 355 

42 The Cine Guilds of Great Britain Ev 357 



6     

 

 

43 Cinema Exhibitor’s Association Ev 357, 360 

44 Creative London Ev 361 

45 Engineering and Physical Sciences Research Council (EPSRC) Ev 364 

46 Equity Ev 365 

47 Derek Freeman Ev 370 

48 Impresario Media LLP Ev 374 

49 International Association of Music Libraries Ev 375 

50 International Federation of the Phonographic Industry Ev 377 

51 ITN Ev 378 

52 ITV Ev 382 

53 Dr Paul Lefrere Ev 385 

54 The Libraries and Archives Copyright Alliance Ev 388 

55 Maverick Television Ev 393 

56 Motion Picture Association Ev 393 

57 Museum Copyright Group Ev 398 

58 Museums, Libraries and Archives Council Ev 399 

59 Musician’s Union Ev 403 

60 NAACE Ev 405 

61 National Council on Archives Ev 408 

62 National Union of Journalists (NUJ) Ev 409 

63 The Natural History Museum Ev 416 

64 NESTA Ev 419 

65 Periodical Publishers Association  Ev 423 

66 Redeye – The Photography Network Ev 427 

67 RNIB Ev 429 

68 The Royal Society of the Encouragement of Arts, Manufacturers and  
Commerce (RSA) Ev 435 

69 Skillset Ev 438 

70 South East Media Network Ev 440 

71 South East Museum, Library and Archive Council  Ev 442 

72 Talkback THAMES TV Ev 443 

73 Video Networks Ev 449 

74 Women in Film and Television Ev 452 

75 Internet Services Providers' Association Ev 454 

 

 



7 

- 

List of unprinted written evidence 

Additional papers have been received from the following and have been reported to the 
House but to save printing costs they have not been printed and copies have been placed 
in the House of Commons Library where they may be inspected by Members. Other copies 
are in the Parliamentary Archives, House of Lords and are available to the public for 
inspection. Requests for inspection should be addressed to the Parliamentary Archives, 
House of Lords, London SW1. (Tel 020 7219 3074). Hours of inspection are from 9:30am to 
5:00pm on Mondays to Fridays. 

Chris Thomas 

British Screen Advisory Council 

Anthony Lilley (Magic Lanterns Productions)  

British Internet Publishers Alliance (BIPA)  

European Publishers Council 

Automated Content Access Protocol (ACAP) 

DCMS 

Campaign for Press and Broadcasting Freedom 

 



3442451001 Page Type [SO] 08-05-07 12:13:35 Pag Table: COENEW PPSysB Unit: 1PAG

Culture, Media and Sport Committee: Evidence Ev 1

Oral evidence

Taken before the Culture, Media and Sport Committee

on Tuesday 9 May 2006

Members present:

Mr John Whittingdale, in the Chair

Philip Davies Adam Price
Mr Nigel Evans Mr Adrian Sanders
Alan Keen Helen Southworth
Rosemary McKenna

Witnesses: Mr John Howkins, Deputy Chairman, Ms Fiona Clarke-Hackston, Director, and
Mr Jonathan Simon, Policy Consultant, the British Screen Advisory Council, gave evidence.

Q1 Chairman: Good morning everybody and
welcome to this which is the first session of the
Committee’s new inquiry into challenges and
opportunities oVered by new media. We are pleased
to have as our first witnesses the British Screen
Advisory Council, which is an umbrella body with
representatives right across all the various players in
the industry. I hope that you will be able to give us
a general overview and perhaps point us in the
direction where you think it will be helpful for the
Committee to focus its attention. Can I welcome
Fiona Clarke-Hackston, the Director of BSAC,
John Howkins the Deputy Chairman, and Jonathan
Simon, the Policy Consultant. Can I ask you to
begin by perhaps giving us a general view of the
kinds of developments which are taking place in new
media and where you think the future lies. It is a
terribly diYcult question, to ask you to crystal ball
gaze in this way but it might help us, to give us an
opening perspective.
Mr Howkins: Thank you very much, Chairman.
Thank you for inviting us here today. We will do our
best in a short space of time to give a broad overall
summary of what the Council regards as the main
issues that the industry is facing and should be dealt
with. We will start with issues on which the Council
and industry has some agreement, and then we will
move to an equal number of issues upon which the
industry does not have a particular agreement.
Taking your four questions in turn, the first is the
impact of digital convergence and we would say on
that all our members, whether they are in TV, film
or new media, are experiencing very dramatic
technological changes which are forcing them to
think about their business in new ways which
are themselves leading to new technological
innovations. All companies are thinking of new
ways of selling existing products; and some, a
smaller number, are developing new products. The
diVerence between products and services is
becoming very blurred, and we are in a continuous
state of change. We are moving towards a future
where most content, and all digital content, will be
accessible online. We expect, what we call, very large
content aggregators to emerge, like online

hypermarkets, so consumers can access and
download whatever they want, any time, anywhere.
We also expect at the same time many small start-
ups. Most of these will fail; some will succeed and
some will sell on to the big distributors, the big
aggregators, and an example there recently is Skype.
The technological changes are radical but our view
is that companies need to be even more radical, and
imaginative, in meeting new consumer demands or
satisfying existing demands in new ways. We face
several fundamental questions and the first is how to
build and maintain audiences. That is the heart of
the business. The second is if, when and how to
generate review. The third is the terms of trade
between the creators, the rights holders and the
aggregators. The fourth is the development of
Digital Rights Management systems, and technical
protection measures. The fifth is whether or not the
copyright regime will remain fit for purpose. Moving
on to your second question, which is about
copyright infringement and piracy, as you would
expect us to say, this is an extremely critical issue for
us. As more people move to broadband and
broadband speeds increase we expect piracy levels to
increase. Our view is that piracy is not just
something which is a threat to current assets,
balance sheets and current revenues but threatens
innovation and ultimately UK competitiveness.
Many of our members are spending a considerable
amount of money and time on enforcement,
education and awareness, either singly or in
collaboration. This is private industrial activity and
it needs to be supported by the appropriate
regulatory framework, and we have made
suggestions about how that might be done. Industry
also accepts completely that the ultimate solution is
to develop better ways of selling their product to the
customer, but that takes time. Last autumn we
hosted the Creative Economy Conference as part of
the UK Presidency of the European Council of
Ministers, and the view from across Europe, which
we share, was that we were all broadly happy with
the copyright framework and it is not in need of any
major overhaul. Your third question was about the
extent to which regulation should be applied to new
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media platforms. Our view on that is that in such a
continuously changing environment any changes to
regulations should be undertaken with caution and
with care. There has therefore been general alarm
expressed about the European Commission’s
proposal to reform the Television Without Frontiers
Directive, particularly to extend its scope to online
media. We believe that this could inhibit the
emergence of new services and increase legal
uncertainty. We believe it would also lead to a
substantial increase in compliance costs, not only for
the industry but for the regulator. We therefore
support the Government’s line on this. We have
related concerns about Digital Rights Management
and technical protection measures. These systems
can ensure consumers have access to digital content
in new ways, over new time periods and at diVerent
prices. There have been suggestions, and are still
suggestions, that such systems should be regulated.
BSAC is not in favour of any regulatory intervention
on the standards and interoperability of DRMs. We
believe solutions should be market-driven. On the
fourth issue, which is the balance between rights-
holders and consumers, this is a continuing and
fascinating debate. BSAC’s position is that it is
essential that public access to knowledge and ideas
should be maintained in the online media
environment; but that this access must be balanced
by enabling commercial entities to exploit the full
the value from their investments going forward. We
develop this more in our BSAC paper on public
access. It is crucial to ensure that the economics of
the industry are sustained. Those are the issues upon
which we have agreement. Briefly I would like to
mention some that are perhaps equally important
but upon which there is no agreement and the first is
copyright term. Some people believe that longer
terms incentivise creators to produce more and
better work, thereby enriching the pool of content
available to everybody. Others believe that longer
terms inhibit the circulation of ideas—and therefore
work against the public interest. We raise this issue;
we have no consensus view on it. We can discuss this
later on. The second issue we would like to mention
is what we call “alternative licensing systems”,
whether it is the general public licence or Creative
Commons. Systems like Creative Commons are
based on the belief that creativity is held back by
traditional licensing systems, and that everybody—
creators, users and consumers—would benefit from
user-friendly systems that clearly indicate if and how
material could be copied. Initially, some sectors of
industry were hostile to these alternative licensing
systems in the belief that they in some way would
uncut or challenge the philosophy and the practice
of copyright itself. We believe the industry has now
accepted that these alternative systems can sit
alongside conventional, traditional systems. The
launch of the Creative Archive has certainly helped
in this. The third issue upon which there is no
consensus is that of film distribution windows,
which as you know is critical to our industry. It is
widely agreed throughout the industry, and has been
for some time, that we must move quickly to
new ways of launching legitimate and attractive

downloading services. However, there is an intense
debate about how soon a film should be made
available online after theatrical release. Rights-
holders are already looking at and experimenting
with significantly shorter windows, and releasing a
download almost immediately after the theatrical
release; but, as you would imagine, cinema owners
are strongly opposed to this. There may be issues
here about the relative public support for
production and distribution. That is a brief overview
of the issues which we ourselves have been looking at
and discussing over the past few months, and years.
Thank you for your attention.

Q2 Chairman: Thank you for that. I think you have
covered almost all the areas we are going to want to
explore with you in some greater detail. Before
bringing in my colleagues, can I just bring you back
to this question of your view of where we are going;
because there are so many diVerent competing
technologies at the moment and to some extent it is
impossible to know which ones are going to emerge
as being the dominant platforms. What do you see
as being the factors that will influence that? For
instance, do you see spectrum as something which
over time is going to become a real constraint on the
development of certain technologies? What other
influences are there over this?
Mr Howkins: My suspicion is that the success of new
services and the sale of content is to do with issues
like convenience and price; in other words that the
media industries, the media companies, are
becoming less like the companies we knew which are
to do with spectrum and regulated industries, and
they are becoming more like consumer companies
selling commodity goods. The companies which are
successful understand the consumer demands; they
understand about marketing, branding, pricing,
customer loyalty and services—the issues which
companies in other sectors are very familiar with. I
think the media industries have got to learn how to
exploit those factors. The ones which do learn to
exploit those factors, whether it is an existing media
company or, let us say, Tesco, are the ones which
will succeed.
Mr Simon: Could I add to that. I completely agree
with what John has said. While all these changes are
being driven by technology I think the winners and
losers will be defined as much by what the actual
consumer proposition is. If you look over the last 10
years at the diVerent TV platforms cable has had the
best technology but it is Sky which is the real winner
because they understood the consumer far better
than anyone. Over the next few years, if not months,
you are going to get some interesting hybrid
platforms emerging where, for example, Sky has
bought an ISP and they are actually going to finally
be able to add true interactivity to their platform.
What BT is doing, adding ADSL onto a Freeview
box, will again add interactivity onto Freeview. You
are going to get some very interesting hybrid models
emerging which even a year or two ago no-one
particularly anticipated, and I am sure there will be
more to come.
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Q3 Helen Southworth: How far are you expecting
pressure from creators to influence the direction of
the middleman, the broadcasters and record
companies? How much do you think that is going to
aVect the changes? Far more now creators are being
able to get a direct relationship with consumers.
How are you seeing this value-added bit in the
middle working?
Mr Howkins: It is a very important question. My
own view is that the role of the marketing person, the
distribution person, the brand, the owner of the
platform, will have (for most people, for most
industries) the dominant role going forward. That
does not stop someone coming along around the
edges establishing a direct relationship; but I think
increasingly the larger or the more successful that
individual creator becomes they will wish to use the
marketing route to the audience of the larger
companies. This is why we say we think there will
become larger and larger aggregators who will
deliver material the stuV to the audience, and that is
where the audience will go for it.
Helen Southworth: Within that scenario you are
seeing develop how are you going to see the
dynamism, the excitement, the new creators coming
in and being able to develop their processes? The
middle people and the aggregators, their role in
bringing on creativity and exciting content is going
to be very crucial, is it not?
Mr Howkins: Their role in doing that is very crucial.
If they do not do that they will not succeed. It is like a
film distribution chain or a book-selling chain—they
have got to be very sensitive to the demands of the
consumers. There may be a role for competition
policy in there. If someone is in a suYciently large
dominant position in the market and is abusing that,
there may be a role for the competition authorities
to step in. We do generally see an increasing role for
the competition authorities, both in regulating the
terms of trade and possibly in regulating Digital
Rights Management and technical protection
measures.

Q4 Helen Southworth: Your membership—you
represent a fairly wide range of the audio- visual
industry interests. Presumably you do not have a
consensus view within that about the impact of new
media. What diVerent opinions do you have within
that?
Mr Howkins: We rather pride ourselves on reaching
consensus on a remarkably broad range of issues.
We do not vote, but we do reach consensus on a
broad range of issues. By convention, if there is one
particular person or one particular company or
sector that cannot go along with the consensus view,
they do not stop the Council expressing that as the
Council’s view.

Q5 Helen Southworth: Can you give examples of
areas of consensus or areas of disagreement which
might be helpful to us?
Mr Howkins: Fiona, as Director of the Council, is
the person who is more in touch with this division.

Ms Clarke-Hackston: I think there are a range of
diVerent issues here. Some of the issues are issues
where the Council having a view does not actually
harm another constituent or constituent part of the
Council. For example, we have been extremely
active in areas like film policy because, in terms of
creators, having an eVective and well-funded film
industry is extremely important to the future. It may
well be that film, for example, can reach new
audiences in a way that it has not been able to do
before. Those issues are issues that are of less
importance to some members than to others, but
overall our campaigning to find eVective
mechanisms to support film are extremely beneficial
to the sector as a whole so the rest of the members
will be quite happy to see us do that. There are other
issues—there is a wide range of them—where there
is not agreement. With some of the issues around
copyright there is not agreement because within the
membership we have, for example, the trade unions;
so you are talking about the workforce; you are
talking about some of the creators, like the writers
and so on, and their perspective may well be diVerent
on issues than, for example, the big companies who
are licensing various agreements. There are a whole
range of diVerent issues. DRM is another one that
John touched on just now where there are diVerent
views. There is not a single view that DRMs should
not be regulated; people feel that they should be
market-driven; but there is not entire agreement
about the use of DRMs other than that.

Q6 Mr Evans: I know the death of the cinema has
been announced many times over the past 30 or 40
years and it has bounced back, but with all the
changing technology and new media coming up and
the hybrids you are talking about and downloading
anytime, anywhere, how long do you give the
cinema?
Mr Howkins: I think it will continue for the
foreseeable future, by which I mean a very, very long
time. I do not envisage the death of the cinema at all
for two compelling reasons. First it gives young
people a place to go out with their friends. The main
reason why people go out to the cinema is to go
somewhere and sit down for 90 minutes and have a
nice experience. Secondly, the medium of film shows
no sign of being designed for any other purpose but
to be seen in a large room with other people.

Q7 Mr Evans: What is the problem then with
releasing films shortly after they have done the
cinemas?
Mr Howkins: At the margin people will stay at home
and you will find it harder to get the older audience.

Q8 Mr Evans: I am not convinced—sorry.
Ms Clarke-Hackston: I think what you may see (and
none of us quite knows) are diVerent models
developing. You may well see cinemas moving to a
position where a certain type of cinema supports a
rather more expensive evening out than we are
seeing at present with a diVerent range of food; a
diVerent cinema-going experience. With the advent
of digital cinema it will be possible to put on a whole
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range of movies that at present you cannot see. I
went to my local cinema at the weekend and Mission
Impossible was playing on seven screens and there
are 16 screens there. The choice you will get, from
the digital cinema has the potential to be much
greater. What you may well see is people organising
evenings out in a diVerent way where you have
dinner and more of a theatre-type evening, where
you spend a bit more money and part of it is the
experience of being in the building. We have seen
that with quite a number of the smaller cinemas in
London now where they have a special clientele who
know what they are showing and so on. You may see
that at one end. What you may also see is a
polarisation where the big cinemas use a whole range
of screens for a cheaper form of entertainment for
the sort of people John has referred to—for the
young people who need to get out of the home and
want to go out with their girlfriend, or whatever, on
a Friday night. I think you will see it splitting. I could
not have said this three or four years ago but, talking
to cinema operators, I have been struck recently by
the way they are looking at other ways in which their
cinemas can be used. It is not just digital cinema;
they are experimenting with a whole range of other
activities that people might like to go and see, for
example boxing matches. At cinemas at Leicester
Square they have been experimenting with diVerent
ways of game playing, where you have a hundred
people who have an active console in the audience
and they can play a game and you can have a
hundred diVerent people fighting on the screen in
front of you. If you think about surround sound and
the size of the experience, for people who enjoy
games I should imagine that this is very exciting and
very enjoyable. You may well see a whole range of
diVerent use of cinemas in the future.

Q9 Mr Evans: Do you foresee a lot of traditional
cinemas closing because they simply cannot compete
with people who have huge screen laptops who will
be able to download the very latest films only
released perhaps a month ago?
Mr Simon: The consumer experience will be very
important. The reason cinema bounced back in the
1980s was the multiplexes and the idea you could
actually go to the cinema and sit in a comfortable
seat and get a good view of the screen even with
someone sat in front of you. I think the problem with
the smaller ones is, unless they can invest in the
maximum comfort and viewing for the people who
might go out to the cinema, it will be more tempting
to stay at home where you have got a big screen at
home. The big chains which can invest and keep
their cinemas as comfortable as possible—and
where you have got more screens you can be more
flexible in how you play a wider range of movies—
will be in the best position.

Q10 Mr Evans: If they do not invest they are going
to go under?
Mr Simon: It will be harder for them if they do not
invest, yes.

Mr Howkins: I think the proportion of revenue
coming out of cinema and the proportion of revenue
coming out of downloading and DVDs will change
significantly. As with publishing, most publishers see
the hardback as a loss-leader and make most of their
revenue oV the paperback. I think with cinema the
distributors are accepting that they will get less and
less net revenue out of the theatrical release and
more and more revenue out of the DVD and
downloading; but they need the theatrical release in
the same way as publishers need hardbacks because
that is how you get reviews and how you get word of
mouth and buzz. You need the marketing event of a
theatrical release just as you need the marketing
release of the hardback book.

Q11 Mr Evans: One final question on scheduling.
How long away do you think it is that scheduling is
going to disappear completely and people will access
their television in a diVerent sort of way, ie the Radio
Times will completely change, or the TV Times, and
you are just going to have a list of programmes that
you like with a code where you will be able to say,
“Right, I’ll watch it now”, and if I want to watch 20
editions of Will & Grace, or whatever, then I will
watch 20 editions and nobody is going to tell me
when I can watch them.
Mr Simon: I think the TV channel will be more
resilient than some people think. It is the same point
which John just made which is, the showing of a TV
programme on TV creates a particular point in time
at which you can focus all of the marketing and
branding; and, particularly if it is a new programme,
you are doing it to promote that programme. I think
what you will get is video-on-demand will sit
concurrently with the broadcast. You will get,
“Watch it tonight at nine o’clock, but if you’ve
missed it you’ll immediately be able to watch it on
demand”. Video-on-demand viewing will, to some
degree, substitute for the TV viewing. I think the
concept of a schedule will remain but there will be a
particular case for live events, whether it is news or
big reality shows like Pop Idol or Big Brother, where
if you did not watch it last night you probably never
would, so for them timing is very important. Even
for a brand new TV series you cannot just dump 100
episodes on a server and say, “Right, watch that”.
The marketing of it is very important and you need
to get everyone to watch on day one and do it at
roughly the same time, and after that space out, new
episodes every week.

Q12 Mr Evans: If they do not do it somebody else is
going to do it like, Napster or BitTorrent; somebody
will just put 100 editions of whatever the popular TV
series is.
Mr Simon: The 100 editions will appear on demand
but it will be complementary to the TV schedule. The
first showing will be on TV on a traditional channel
but you will immediately be able to watch on
demand afterwards.

Q13 Mr Evans: I thought the first showing would be
made available online pay-per-view prior to it being
fully made available?
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Mr Simon: It could be, but even then it would
probably be one week before so it would be
anchored still to the TV schedule.
Mr Howkins: It is hard to get the demand for it
unless you oVer it for free and make an event for it.
If no-one had heard of Lost and you put it out or you
oVered it on pay-per-view or on-demand they would
not watch because they had not heard of it. So you
have to give it out for free to start with, get the
marketing, get the buzz and the event and then you
can play around with all sorts of diVerent ways to
make more money.

Q14 Adam Price: On cinema again—to what extent
has the advent of the plasma screen, surround sound
technology and home cinema eaten into the extent of
the cinema audience in the last couple of years?
Mr Howkins: I think to a very small extent. I accept
the plasma screen is a significantly better viewing
experience, and that the new plasma screens are a
higher resolution than the digital screens we are
seeing in the cinema. Technically the domestic screen
is now better than the public screen. It does not I
think have an impact on the wish of the film-maker,
the distributor and investor to release as part of a big
event, to make a marketing event out of release. As
far as I am aware, people are still going to the cinema
for new releases and then maybe the DVD; and they
are watching on the plasma screen sports or older
films. That is extremely healthy because we get a
longer-term revenue stream not quite a long tail but
a longer-term revenue stream for the library and the
back orders.

Q15 Adam Price: What about the DVD—will the
DVD still exist in 10 years’ time?
Mr Howkins: I think it will continue to decline. The
industry has had a fantastic few years out of DVDs.
I think the disc as a platform will continue to decline
and more stuV will go online.

Q16 Mr Sanders: Can I come back to Jonathan, and
this is an issue which I think threatens to really
undermine the concept under which you are
working. If you need cinema or you need TV
scheduling in order to market a product, what is
happening (and Lost is an example) is a great many
people who were fans of the first series have seen the
second series on downloaded DVD even before the
second series has been broadcast, and that threatens,
presumably in terms of viewing figures, the viability
of there then being a third series. In a sense, the new
technology can kill oV a good product because so
many people take away the value, through illegal
means, of being able to enjoy it. How can the
industry tackle that?
Mr Simon: I think there are two separate issues here:
one is the issue of piracy, so illegally accessing
content which has not been made legally available;
and the second is on the global release patterns,
where something is released in America before it is
released in Britain. It is the combination of those two
which creates the problem for Lost. In this specific
example it is a problem; whereas if it was a British
series which had not been released anywhere it

would not necessarily exist. To look at the two
issues, I think there is going to be pressure for very
big, globally popular content (whether it is TV or
film, then probably even more so) for global release
dates to converge to minimise the eVects of piracy, to
make sure that when something is released in
America it is available much quicker, if not
simultaneously in Britain. For a lot of content I
think there will be simultaneous releasing but not for
everything. In terms of piracy, as John said in his
opening remarks, it is critical we address that and do
everything we can to reduce piracy of content. We
also need to be able to develop new business models
to make content available legally as consumers want
it. DVD, video-on-demand—the whole range of
diVerent ways in which consumers want to access
content needs to be made available to them legally so
they have a legal alternative to get what they want.

Q17 Adam Price: Is the industry suing consumers in
the same way the music industry is?
Mr Simon: No.

Q18 Rosemary McKenna: We all remember the
panic in the music industry when people started
downloading and it took them quite a long time to
get their heads around it. What lessons have you
learned from that period? All the memoranda that
have come in actually refer to the problems of piracy
and unauthorised reproduction. What lessons have
you learned and are you developing new business
models to deal with that?
Mr Howkins: I think the two points that should be
made are, first, because the music industry had a
terrible time and could not see a way out of it, and
technically what had happened to music was going
to happen to audio-visual material, so film and
television had a number of years (let us say four or
five years) to prepare for itself. Second, it actually
realised that the music industry did not crumble and
die—it survived. It survived partly through its own
eVorts and partly through the eVorts of people from
outside the music industry; and that gave heart I
think to anybody else that whether you are dealing
with text or images these systems which appear very
threatening are actually not; because what you are
doing is selling music, selling entertainment or
selling images and to say that people are going to
stop watching that, straight from the creator’s
mouth, from the creator’s source, is not the case. We
had warning and realised it was not as bad as it
might have been.
Ms Clarke-Hackston: Can I just add to that. We
have learnt an enormous amount from the music
industry, I think particularly in the area of film. I
think in the television industry there are some
diVerences, not least due to the fact that the
consumer is used to the notion of time shifting as a
legitimate way of copying. I think that makes the
nature of the message we have to sell to the consumer
about when things are and are not legal a harder
message. We have been talking about that
extensively. We are at the early stages of doing some
work—Piracy has not applied to television as much
as film. It was music, then it was film and we are now
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going on to broadcasting. We did a piece of research
a year ago last January which looked at the impact
of technology such as BitTorrent on downloading.
At the time we were looking at programmes such as
big American series that do extremely well, like 24.
You could see that 24 was being illegally
downloaded on the West Coast of America within
about half an hour of it being shown on the East
Coast and this completely undermines the existing
business model. I think there are a number of things
the industry needs to do. Firstly, and most
importantly, it has got to develop new business
models to take account of that. Meanwhile there is a
lot of anti-piracy activity going on. In terms of
fighting piracy, which is so much more complicated
than we all thought it would be (we thought at first it
was just a battle, and now we know it is an education
process with the public), and we have got to make
people more aware of these things. It also feeds of
course into the media literacy agenda as well. I think
people are much more sophisticated about the way
they are fighting piracy now and, hopefully, those
eVorts can slow it to such an extent that meanwhile
the new business models develop and that is our
best hope.
Mr Howkins: Most publicity is good publicity.
Kiefer Sutherland has signed up for another five
series and his fee has not gone down!

Q19 Rosemary McKenna: That is another interesting
point, is it not? There are some people in all the
industries who make huge amounts of money and
there are other people working very hard in the
various industries making very, very little. When
people see someone like Kiefer Sutherland making
that kind of money they say, “Why shouldn’t I
download it?”
Ms Clarke-Hackston: I think you are right. This is
one thing our industry has learnt from music: early
on the music industry used quite a number of high
profile extremely rich people to make comments
about the issues around piracy. That has changed
and you do not see that any more. It was an own
goal.

Q20 Philip Davies: On the issue of copyright law,
new media leads to certain anomalies in terms of the
law. For example, there are the same rights with
regard to recording and viewing content delivered by
a traditional television as there are for new services
such as video-on-demand. Do you think that the
same rights should apply across the board?
Mr Howkins: I think the existing copyright system
in terms of the rights that a rights owner has
(the author, recording artist and performer) is
satisfactory; it is more a question of contract. More
and more negotiation is taking place and it is a
question of contract. We do not think there is a need
for a new right to be created and then inserted into
any contractually agreed kind of delivery.
Ms Clarke-Hackston: One of the dangers that you
have, if you do such a thing, you might undermine
investment in these new business models that we are
trying to see in these new forms of delivery. It is
cause for nervousness—the idea of a new right. We

do not believe there is a need for it in any case.
Certainly a lot of the work we did at the tail-end of
last year was looking at these issues. As John
mentioned, we had the Creative Economy
Conference in the autumn which was attended by
people in the creative industries from 25 Member
States, and the view was that there was not a need for
a new right.

Q21 Chairman: I understand at the moment it is
actually a breach of copyright law to burn onto an
iPod. Clearly that is because copyright law knew
nothing about iPods when it was written. Do you not
think that that matters—that the law is that ancient
and simply does not take account of modern
technology?
Mr Howkins: I think it would be fair to say that this
is an issue upon which there is not a great deal of
consensus. It was illegal to copy from an LP onto a
cassette. It is illegal to copy from one hard disk to
another hard disk, whether it is on a computer-to-
computer basis or computer-to-iPod basis. By and
large the industry at the moment would wish it were
otherwise but think that the problem of establishing
a new right and doing it in such a way the public
accept it as being fair and reasonable is not worth the
candle—in other words, it is just not worth it.

Q22 Chairman: Does it not make it harder if
essentially what happens is that the industry chooses
which particular laws they think they wish to enforce
and which ones they actually do not care about
people breaking? Clearly the industry is not going to
prosecute anybody burning onto an iPod.
Mr Howkins: I think this is where Digital Rights
Management or technical protection measures come
in. You could have some software that would allow
you to, let us say, download a piece of music or piece
of content for a period of one day, seven days, four
weeks or whatever you want and the consumer
would pay appropriately for that. The consumer
might pay a pound or so for a week and then maybe
a full price equivalent to a DVD price for a number
of months. That would be enforced through
software that would ensure that the content was
either not accessible or self-destructed after the
appropriate period. That is the way the industry is
going at the moment, to write software, to put the
software into the consumer’s hard disk, rather than
invent or create a new right. It would be easier to do
it through a contract.

Q23 Philip Davies: The Chancellor announced a
review into intellectual property rights under
Andrew Gowers. What would you like to see as the
upshot of that review? What recommendations
would you like that to come up with; or what
recommendations would you not like it to come up
with?
Mr Howkins: We have said to Andrew Gowers what
we have said here, which is that, in our view, the
basic copyright system is extremely useful; it works
well; the framework is broadly correct and
appropriate to us; and we do not anticipate major
problems going forward. We have proposed a few
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changes—some of them come under the heading of
“enforcement”. We think there are certain steps the
Government should take to allow not for the laws to
be changed but for the laws to be enforced in a
stronger and more eVective way.

Q24 Philip Davies: Are there any lessons from
abroad that you think we should learn about how to
deal with these things?
Mr Howkins: I think broadly the UK, which sits
halfway between the Continental way of copyright
and the American way of copyright, has broadly got
it right. We share Directives with the European
Union; we share an Anglo-Saxon tradition with
America; we are a sort of hybrid of the two. I think
broadly that the UK system of copyright (I will not
claim it to be better than) is as good as other
countries. I do not see another model out there in
terms of state legislation that we should copy.

Q25 Mr Evans: If somebody has bought a CD
should they not have the right to be able to burn it
on their iPod, or burn another copy for the car?
Mr Howkins: The law says they should not; 100% of
the practice says they do. The rights owners have
been grown-up and sensible and not taken people to
court about it.

Q26 Mr Evans: So the law is an ass! Secondly, on the
downloading of TV programmes you have just said
that people were downloading on the West Coast
what had just appeared on the East Coast. You have
all admitted nobody is chasing any consumer that is
doing it. Any person who is doing it is not getting
prosecuted anywhere as far as you understand it?
Mr Howkins: Can I just say, as far as I am aware
industry is not prosecuting consumers; but industry
is being extremely active when what are called
“release groups” get hold of content and duplicate it
in industrial quantities.

Q27 Mr Evans: Industry is not selling DVDs on
Westminster Bridge and I have seen people on
Westminster Bridge flogging films I did not realise
had even been made they are that recent and
everybody is turning a blind eye to that, by the looks
of it. Downloading it on BitTorrent is a diVerent
ballgame completely, is it not? Surely there will be a
huge loss of revenue to the industry if that is allowed
to go unabated?
Mr Howkins: The industry is taking active steps to
find out the people who are getting hold of copies
that they should not get hold of and copying and
selling them in industrial quantities.
Ms Clarke-Hackston: One of the diYculties is the
international nature of this. You will appreciate it is
not just within this jurisdiction. One of the things,
certainly on the television side, people are beginning
to look at now is how you take out the hubs of these
activities, rather more than going for the individual
who has chosen to download, upload or whatever
they are doing. It is not easy territory because it is
such an international problem.

Q28 Mr Evans: Is it because it is like putting your
foot out against the flood—it is just going to be
totally ineVective and you are going to pick on a few
people but, in the main, there are so many people
doing it now that it is pointless to chase anybody?
Ms Clarke-Hackston: I do not think I would agree
with that. I think there are codes of behaviour which
operate in one jurisdiction which do not apply
everywhere, such as the way that people approach
issues and whether or not they are prepared to do
things that are against the law. I think by and large
in the UK we are pretty law-abiding; I think there
are less developed countries where perhaps people
are less so. I do believe that a lot of the anti-piracy
messages and a lot of the enforcement messages are
having impact and there is some evidence of it. I
suspect you will be seeing evidence from the Alliance
Against Copyright Theft and they have done some
very interesting research which shows that the
awareness of the illegality of copying is growing; and
also they have done other work where they have
talked to people and they have got people’s views as
to people’s willingness to purchase. Quite a lot of
piracy is driven by people who are unable to get the
content that they want. As I say, the sooner we can
roll out these business models the better and,
hopefully, then monetarise it in some way which will
mean that we still have an industry.

Q29 Adam Price: You have mentioned Digital
Rights Management software. The experience has
not been too good. I had a Sony MP3 player for
Christmas and luckily I did not download the
software until January otherwise it might well have
wiped my hard disk. What protection is there for
people to prevent this kind of software from
damaging their computers etc?
Mr Howkins: These systems are, in a sense, the Holy
Grail and people have been working on them for a
very long time. There is a wide agreement in the
industry that we have not got it right. We have not
got it right in terms of protecting consumer interest;
nor have we got it right in terms of allowing us to do
what the industry wants to be able to do. We need to
have some sort of technical protection system,
Digital Rights Management system, and we will get
there. We have not yet got there; we are treading
rather cautiously I think is the right thing to say. We
are aware that we do not want to have any PR
disasters, or for the consumer lobby to begin to
distrust. We are urging caution.

Q30 Adam Price: What about the privacy issues? If
the software allows you as an industry to scan
people’s hard disks, how can we prevent that from
being used for illicit purposes?
Mr Howkins: I think there are real concerns about
privacy and personal data and those must be taken
account of.

Q31 Chairman: You said at the start you did not
wish to have statutory control or regulation of
DRM, but wanted the market essentially to allow it
advance?
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Mr Howkins: Yes, we believe the industry itself is
suYciently aware of these systems to sort it out itself.
We do not think there is a package or public
regulatory constraints that can be moved across.
The systems are not at that stage yet. We would
prefer to write them out ourselves, and then if we get
them wrong for someone to come along and say,
“You are getting that wrong”. We think at the
moment we should be left alone to do it.

Q32 Chairman: What about transparency—at the
very least so that consumers are aware that when
Adam has his new Sony Walkman and he
downloads his software, he is aware that this
software actually does carry with it quite a lot of
extras which allow Sony to monitor his computer
activity. Do you not at least think they should be
required to make it plain to consumers?
Mr Howkins: I think Sony was badly damaged by
that all over the world; it was a disaster. It has learnt
from that, I am sure, and I am sure everybody else
has learnt from that as well.
Mr Simon: I think Apple did something similar and
there was an immediate outcry and within 24 hours
they changed their policy and issued a software
download after they had been accused of also being
able to access private information. In that sense the
power of the individual in user groups on the
internet gives them a voice which people never had
before, and you could not get very rapid responses
from industry.

Q33 Alan Keen: In your introduction you touched
on the Television Without Frontiers extending
regulations and you said that it would inhibit
providers. What would be the consequence of not
doing it? Can you give me a bit more information on
the “for and against”?
Mr Howkins: What the Commission is proposing is
a new level of Commission regulation. We prefer to
operate as we have in the past in this area, which is
industry self-regulation in the online world. We do
not believe that the Television Without Frontiers
standards and restrictions should be moved over
from the broadcast world to the online world. We
cannot see any advantages, in answer to your
question.
Ms Clarke-Hackston: The aim of the review of the
directive was to bring video-on-demand services
within the orbit of Television Without Frontiers. I
think the main problems that we have are that the
definitions are extremely wide, and a whole range of
services beyond that—services some of which, we
are not quite clear what they are because they are
babies, are being embraced by this. We have major
concerns as an industry that this will damage those
young services and lead to a reduction in investment
in those services; and possibly those people who wish
to set up those services will do so outside the EU as
a result. We think that the proposals could be
extremely damaging from the point of view of
competitiveness. We also feel that a whole range of
services that we can recognise, the video-on-demand
services, are covered by the Electronic Commerce
Directive already and it will lead to a lot of confusion

because nobody will know which directive they
should be honouring when they are operating. We
have a whole bundle of concerns about that. It
illustrates the diYculty of regulating when things are
moving so very fast. We are not quite sure where
things are going.
Mr Simon: Just to add to that, one of the eVects the
extension of scope could have is to massively
increase compliance costs, and that applies equally
to industry but also to the regulator. Ofcom is really
concerned about it. Our position is that everyone in
Britain is pretty much of a common view here—
industry, Government, regulators alike. What is
really worrying is that across Europe people either
disagree with us or they are not engaging with these
issues. The Commission seems to be pretty
determined to drive these changes through. We are
having real trouble engaging with our counterparts
across Europe to make them understand some of our
concerns.

Q34 Chairman: That is interesting because I
attended the EU Audi-Visual Conference in
Liverpool—and nearly lost the will to live after the
first day—but there, as you rightly say, the British
position was unanimous, from the Government,
industry and everybody, and yet it appeared to have
no impact on the Commission whatsoever. The
Government have since suggested they think they
are making progress in the Commission, but is that
not your impression?
Mr Simon: I think progress is pretty minimal
actually. I spoke to people at Ofcom who go to
Brussels and show demonstrations of websites and
say, “This is the kind of service which will fall under
the new definitions. Do you really want to regulate
this?” It looks nothing like broadcasting or the
traditional services. The people in the Commission
or Parliament just say, “yes”. I think maybe some
very modest progress has been made, but it is pretty
modest at the moment.

Q35 Alan Keen: In your New Business Models paper
you make the case for extending regulation in order
to stop anti-competitive behaviour. Does Ofcom not
provide that service already? Does Ofcom not
already provide, and the other authorities, what is
necessary to stop anti-competitive behaviour?
Mr Simon: For the most part the position is actually
that you should not extend regulation. I think there
is a very, very narrow slither of content where you
could online oVer content online which is like a
traditional linear scheduled TV channel and then
you would say, on the grounds of platform
neutrality, if it really looks like a TV channel it
should be regulated like such. As this is going to be
a very, very tiny part of the current content delivered
online, most of it is going to be on-demand content
and our position is you should not try to extend the
regulations to that.

Q36 Helen Southworth: What impact are you
expecting on the industry from the BBC’s Creative
Future plan?
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Ms Clarke-Hackston: The Council has not discussed
the BBC’s Creative Future so we cannot oVer a view
on that, I am afraid.

Q37 Helen Southworth: Do you have any views on
the Creative Archive and the impact that will have
on driving changes in the industry?
Mr Howkins: We welcome the Creative Archive very
much. We have addressed this in our paper on public
access, because we feel that it is a natural and logical
way of the BBC making its programme archive
materials more easily available or, in many cases,
available for the first time to the public. We think the
BBC was brave and should be supported in so doing.
We think it started slowly and it will take some time
to “get up to speed”, if you like; but we welcome it.
We welcome the chance to see again, listen again and
to get access to this astonishing store of material in
the BBC archive.

Witnesses: Mr Anthony Lilley, Chief Executive, Magic Lantern Productions, Mr Mark Oliver, Chief
Executive, Oliver & Ohlbaum Associates Ltd and Ms Claire Enders, Chief Executive, Enders Analysis Ltd,
gave evidence.

Q39 Chairman: Can I welcome our three next
witnesses: Anthony Lilley, Chief Executive of Magic
Lantern whom I listened to yesterday. I am sorry it
is two days in a row that you have been summoned
to the House of Commons. You corrected us
yesterday that we should not be talking about “new
media” but should be talking about “now media”
and I took it on board when you made that
comment. Also Mark Oliver, Chief Executive of
Oliver & Ohlbaum; and Claire Enders, Chief
Executive of Enders Analysis, both of whom have
become experts in analysing these developments and
advising many, many companies on them. Can I
perhaps begin by asking you a similar question to the
one which we asked BSAC at the beginning about
the developments that are taking place; how do you
see the changing media landscape at the moment?
What do you see as the future and the main ways in
which consumers are going to access media in years
to come?
Ms Enders: I actually wanted to take up a point
which I felt would be helpful to the Committee,
which is that consumers are dealing with a greater
and greater level of complexity but they are also
dealing with it eVectively. In fact, the number of
networks that people access is increasing and,
therefore, I think the issue of platform dominance
really diminishes in importance. We are no longer
living in a world where any individual is actually a
captive of any network. If you have a telephony
service, you can switch. 83% of adults have mobile
telephones. There are eight million subscribers to
satellite, 3.5 million subscribers to cable and digital
terrestrial TV, which has been an amazing success.
The main drivers of these phenomena are a growth
in software driven solutions of which DRM is but
one and software driven models, Google and
Yahoo, essentially network independent models,

Q38 Helen Southworth: Do you think it will have an
impact on the way some big aggregate providers
work in future?
Mr Howkins: I have talked with some other
organisations who, in my view, might pursue the
same policy and I have not found many that are so
interested in the audio-visual media world, because
they do not have the same public obligations. In the
print world libraries are certainly going down that
route—either making available what they have
newly acquired or digitising their existing stock and
making that available. I think the principle of
making available to the public material that the
public has in some way or another already paid for is
an important principle. The BBC has demonstrated
that very clearly. I think the principle should, and I
think it will, move into other areas which I would
welcome.
Chairman: I do not think we have any more
questions for you. Thank you very much indeed.

which are very eVective in creating new networks
which are human networks like MySpace or all the
online media. Consumers are dealing eVectively and
very eYciently with all these new choices and have
done for a very long period of time. The UK has the
highest penetration of DVD players, MP3 players
and freeview, digital terrestrial TV and satellite. It is
among the most densely internet enabled countries
in Europe. It is a country with a good development
of mobile data services like 3G. I believe the
multiplicity of networks that people are accessing
successfully across a very broad spectrum—65 year
olds who send and receive texts—is something that
should make everybody feel very positive about how
people are embracing technology, how it is changing
their lives and how that diminishes the need for
regulation. On your point about the TV Without
Frontiers Directive, something the panellists did not
mention was perhaps that deregulation would be a
good thing. Many of these software driven models
are greatly diminishing the value of spectrum,
certainly in commercial radio space. 48% of UK
adult internet users listen to webcasts. There are
dramatic changes going on in that sector. It is an
amazing sense of optimism that the Commission
must have that they can regulate anything online. I
think it is foolish and comes from a European
tradition of wishing to control. The UK has over a
long period been more on the deregulation side or
the less regulation side of the equation and that has
done great wonders for the UK creative industries,
for diVusion of consumer electronics, for
enablement of new business models. The UK is the
biggest legitimate download market in Europe for
music. It is a place where a lot of people have figured
out that the iPod DRM traps iTunes but they are
happy to use it. Even though paradoxically many of
these models develop into eVective monopolies and
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oligopolies, Google has 60% of UK search income.
Apple has between 80 and 90% of the legitimate
download market in the UK that belongs to iTunes.
I feel very optimistic about the way that whatever
historical development of regulation has caused a lot
of these models to flourish. I would urge you to pay
attention to how regulated models that exist today
are very much in need of being deregulated.
Otherwise, those companies are more shackled than
companies that are only working in the software
space in which there is a great variety of models and
no spectrum constraints. Those would be my pleas
for attention to deregulation.
Mr Oliver: I would support most of that. One of the
casualties of moving to a digital age of segmented
and fragmented media choice is we should stop
talking about the consumer as one description.
There are people who will be using all sorts of
diVerent ways to consume TV and people who only
use one or one and a half ways to consume TV. We
must realise, when we talk about the way consumers
will change and what the implications are for the
creative industries, that we are not talking about one
consumer group any more. We are talking about
very diVerent behaviours by very diVerent groups.
One of the ways that companies will survive and
thrive in this age is to target the right group with the
right services. When we talk about what has
happened to the music industry, we have to
recognise that is an industry where its core market is
quite young, especially for new music coming out as
opposed to archive music, where perhaps take-up of
piracy and means of sharing material was very rapid
and it is also an industry where the old method of
exploiting the consumer, which was the album, was
a very ineYcient and disliked way of selling music
because you buy a lot of tracks you do not want. It is
horses for courses in terms of consumer groups and
which business models will collapse. It depends
where you are starting from. We must not make
generalisations that the film industry is going to
suVer because anybody could be downloading two
hour films and that will not be the case.
Mr Lilley: I would come at both those contributions
from a slightly diVerent angle, agreeing with them
broadly. This is not a zero sum game, the impact of
new media on creative industries. There is new stuV
happening. There is vastly more spent on media and
communications now than there was a decade ago.
If you work where I work in the new media so-called,
there are whole sectors growing incredibly quickly
that are not dependent on television, radio or music.
They are native to this new media, technological
environment. If you look at companies like mine
who make web content or mobile content, there can
be a games development sector in the UK and these
are not sectors dependent for their living on new
ways of distributing existing products, although the
technologies impact their distribution platforms as
well. They live natively in this world. You cannot do
what I do every day without these technologies.
There are lots of companies growing up in this sort
of space. The high level comment from me would be
not to assume that the new media are necessarily
only attacking the business models and the

intellectual base of existing creative industries. There
are impacts on them clearly and we have heard a lot
of them so far, but it is important to keep the balance
right. There are more people involved in web
production in the UK than in television production
in the UK by a very large number. There is greater
revenue generated in exports by our computer games
sector than by large parts of our creative industries.
It is rather tempting to believe that it is the guys who
have been at the table who are necessarily going to
continue to be the dominant players at the table.
That said, there are clearly major impacts from the
new technologies on the existing media. I spend my
working life in between these two new and more
established worlds. One of the great temptations I
would warn against is this belief that any one
medium is setting out to kill another one. We heard
in the earlier session about cinema. Media do not
die; they just get better at what they were good at.
Cinema becomes better at being cinema. It becomes
a unique experience that you can only do in a
cinema. Newspapers are having to learn how to be
better at being a piece of paper you might want to
carry around with you or the thing you lie in bed
with on a Sunday. The paper on Sunday is diVerent
to a paper on a Monday morning for a reason. It is
a diVerent consumer experience and they are
evolving in those directions; likewise the
conversations about broadcast television. I agree
totally with Jonathan that the benefits of
broadcasting in terms of live content and the
marketing potential are absolutely enormous but
they do sit alongside the benefits of potentially being
able to watch any programme you ever wanted to
watch. If you happen to own sports rights, you are
probably doing okay. If you happen to own a
channel that does nothing but play out makeover
shows all day, I think you are probably on a hiding
to nothing in the medium term because if somebody
wants makeover shows all day they will probably get
them from somewhere else. You then come into a set
of rather diYcult, complex questions about the
extent of public intervention of this space. I would
argue for some consideration to be given not so
much to specific regulation but to the framework in
which DRMs, for instance, engage. There was an
interesting conversation in the previous session
about the law being an ass because people behave
outwith it. There is an important debate around
DRM. What are the public policy confines in which
we believe these decisions are made? The French, for
instance, have started to discuss that. Is it
appropriate that, for instance, educational use can
be exempted by DRM or is it not appropriate? Are
we privatising some public policy questions into the
DRM contracts which we want to consider? We may
decide that is the right solution but we need to at
least have considered that question before we just
assume that is the case. Those are broadly the main
issues that arise for me. The major change in the
structure of the sector though is to do with the way
that we finance innovative work in the long term. All
the questions for me come back to how do we lay oV
risk for whoever is going to put the money up in the
first place. My final point about the creative
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industries is that there is no such thing. There is an
incredibly variegated set of industries which have
very diVerent business models. How you finance the
writing of a novel is fundamentally diVerent from
how you finance the production of a computer game
or a movie. The business models you can use to
recoup that investment likewise are diVerent. You
can recoup a novel very slowly by getting paid as an
individual for speeches or whatever. Somebody has
to put 100 million on the table to make a film.
Somewhere in between, there is a vast range of
business models but one will not apply.

Q40 Chairman: Clearly there is going to be an
evolution and, as we discovered in our analogue
switch-oV inquiry, there are some people who think
four channels is quite a lot and have no real desire
to have any more, let alone 130. So, there will be the
group of consumers who want IPTV, video on
demand, PVRs, high definition and there is the other
group who find the whole thing utterly bewildering.
I assume you see a gradual growth in the first and
shrinkage in the second group. What long term
impact does that have, particularly on things like
free to air television? If consumers are more and
more using video on demand and using PVRs to
bypass outbreaks, is there a future for commercial,
free to air television?
Ms Enders: For sure. As Ofcom has arrived at,
you need to accompany that development of
very market driven models with deregulation
of spectrum-based constraints, programming
requirements, programmes made in X, Y and Z
around the country, local news programmes for
commercial radio. Anthony was talking about
newspapers and cinema. These are not regulated
media. They can adapt. Commercial radio stations
are not adapting particularly well because they have
enforced upon them a number of requirements
which are onerous and expensive. It is the same with
TV. There are X number of minutes. You have to do
Y at this hour. When you look at the self-
empowerment of consumers in this country to
embrace and use technology in the ways that they
do, they are not going to buy into external views
about what those products that they consume
should be comprised of. Commercial TV models like
commercial radio models should be broadly
speaking deregulated and that is where the UK is
going to go. One thing that is very important to keep
in your minds is that there has been a dramatic
change in the speed with which business models are
diVused due to the role of China in manufacturing
consumer electronics, so you have very fast,
subsidised diVusion models for 3G phones, PVRs,
set top boxes and so forth. This means much more
complex business models which are hybrids between
consumer electronics and content. Content is the
weak link. Content could be given away. Apple has
sold $11 billion of iPods and only $500 million of
iTunes. You can imagine that the margin on those
iPods is pretty wonderful. In a lot of these consumer
electronics models there is no compensation for
content owners today for the fact that their content
is used to drive those models. A video iPod on which

you can see an episode of Lost. The maker of Lost
does not get any compensation for the fact that a
video iPod is absolutely useless without music and
video on it. One of the things the UK has erred on is
getting out of the loop on levies on consumer
electronics which go to content producers. Those are
real compensations and they do capture some of the
economic value which the content industry is
making to consumer electronics and for which it is
not compensated in the UK alone.
Mr Oliver: There is an issue about content’s role in
this. We have had an industry structure which is
going to be under a lot of pressure, which has been
focused upon maximising investment in content,
especially in the UK. If you suddenly realise there is
a much bigger industry with players like Apple,
whose business model is basically about selling
iPods, there is no mechanism by which to
compensate them for that. There might have to be
some way to force them or encourage them to invest
in content. I have put down on paper the idea of
levies on equipment but I have a problem with that.
It is not in fashion. The EU does not like it at all.
Secondly, it is anti-new technology take-up if you
put a levy on something you want people to have. I
have been working on the idea that maybe the levy
needs to be on the software. When you buy an iPod
and iTunes you are eVectively making a purchase of
the software which is then put onto your PC as well.
That is the licensed software and part of that charge
could go to content creators. To add to the iPod
analogy, I think it is the case that iTunes allows you
to transfer your iTunes library five times from one
PC to another. On the fifth time it wipes out. They
do not know this yet but when they transfer it five
times over a six or seven year period they are going
to lose it. There is a mechanism where they are going
to relicense software and that is another charge so it
is not as if it is a once in a lifetime charge and you
have the problem of where you get the money from
in the future. Maybe what you need to do is levy the
capacity to consume on demand rather than the
machine itself.
Mr Lilley: That comes to a really diYcult question
that you get asked regularly in our line of business
around video on demand versus PVRs, which Mark
and I have talked about before. There is a PVR in
existence in Britain which records everything on
television all the time and it costs a few thousand
pounds. You cannot buy it in the shops but there is
such a thing at the BBC at the moment called
Pandora, rather aptly, and it records every freeview
channel all the time. The storage capacity of that
device gets bigger and bigger over time; it gets
cheaper and cheaper. I can eVectively have infinite
television without paying anybody for a video on
demand service. That is the elephant in the room of
the whole conversation. There are a lot of people
building models based around video on demand
across networks. There are quite a lot of people
building hardware that allows you to record
television programmes. There are some people in the
middle like BT and Sky trying to present models that
are a bit of both but somewhere down the line there
is a very interesting question from a consumer point
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of view which is: all I want to do is watch the
programme I want to watch on TV now. If it is easy
to do it from the PVR and, by the way, I do not have
to pay for it, that is a really easy call. In content
company terms that is a disaster waiting to happen.
That is all their secondary markets very badly dented
and this is not decades away. This is years away.

Q41 Chairman: Can I come back to the interesting
question about potentially putting a levy on
hardware? I recall the debate about whether or not
we should have a levy on blank cassette tapes
because there was almost no other purpose for
buying them other than to record music, either oV
the radio or albums. However with a video iPod that
is not the case. You have people saying, “I do not use
my video iPod to watch Lost. I use it for home
movies” or something, “or pictures of my family.”
Equally, how do you possibly decide who should get
the money? You raise a levy but who on earth
decides how you should divide it up between the
content creators?
Mr Oliver: Those complex problems have been
handled by the collection societies for many years.
Either you monitor all consumption and often that
comes along with making a levy on all consumption;
or you have a general levy where you apportion the
income by a sample base and take a sample of what
music is used. In hairdressers and cafes, people are
not wanting every song played. A sample is done on
that and that is how moneys are allocated, so we
have a model, probably a model which could be
facilitated by new technologies. Apple know my
music tastes. Every time I put a CD on Apple, it goes
back to their catalogue so not only do they know my
iTunes taste; they know every CD I have in my
room.
Mr Lilley: Then they try and sell you another one by
the same artist.
Mr Oliver: Not only the same artist. Sometimes it is
a completely diVerent artist.
Ms Enders: The equity argument is one that we face
every day. Many of us pay a lot of taxes and do not
use the services for which we are theoretically
paying. The element of the good of society is not a
generally understood one in terms of these issues. I
am trying to get a reflection on the fact that very fast
changing business models will change relatively
quickly the remuneration of music composers or
writers, artists, producers, script writers and so on.
Some thought has to be brought to bear. If there is
a dramatic change, for instance, among music
composers, of which there are 40,000 registered,
their incentive to create will change. It is an
interesting phenomenon. For instance, Canada has
a levy on equipment which is extremely eVective and
which has resulted in the fact that Canadian music
publishers and song writers, of which there are quite
a large number, generate more income from the sale
of MP3 players than from the sale of music
downloads. That enables them to have whatever
standard of living and to create and do whatever
they like. It does not hurt consumers because we are
talking about very small sums. There is a plethora of
equipment which is put in consumers’ hands in order

for them to consume media. These products are
meaningless without the consumption of media. The
makers of the PVRs, the MNOs with the hand sets
and so on—there has to be some reflection on the
fact that the content owners are enabling these
models. They are helping them to succeed but they
do not get compensated. Mark is absolutely right
that levies are out of favour. A one pound levy or
something like that is not a significant sum in the
context of the costs of these consumer electronics
and they have been successfully adopted in other
countries. It is just one of those things where the UK,
if I may as a citizen, because it was a European thing,
said, “No thank you.” Perhaps on this one occasion
it might have been worth reflecting a bit longer on
the interests of the artistic community in the UK. It
might be worth reflecting again, given what we know
about the future which is that we are going to have
more and more consumer electronics in people’s
hands for sure.

Q42 Adam Price: I would be interested if you could
elaborate as to how a levy based system could
interact with the more traditional intellectual
property, copyright based system. Would a levy
allow you to put more output out there free so that
people could create new stuV for themselves? Would
you be able to put more free, unlicensed material out
through a levy, depending on what level you set the
levy at?
Mr Oliver: In theory, yes, if you were collecting your
money in a diVerent way. The per usage charge could
be lower. We are talking about diVerent things here
because the per usage charge is probably being
charged by a distributor who takes their bit of the
money and gives a bit to the content aggregator, who
then gives a bit to the content creator. The levy
would be probably going straight to content creators
and perhaps the aggregators, depending on the
rights situation. It is not quite the same industry
taking the same decisions. In eVect, if in the content
industry some of the aggregators were getting more
revenue directly there would be less pressure on them
to gain revenue for the platform which would mean
less pressure on prices and margins of the platforms.
Yes is the answer.

Q43 Adam Price: You mentioned that some
countries have gone down this route. Could you give
us some examples?
Ms Enders: This is not a subject on which I am an
absolute expert. It is just noteworthy. I think
everybody in this room would agree that the change
in business models of all these industries will aVect
the remuneration of artists, composers and
broadcasters. Therefore, the one thing that the UK
can jump for joy about in the creative industry—
there are many things to be thankful for—is that it
has the most vibrant music industry in Europe. I am
sure we are all aware of the fact that this lack of
regulation has had a very powerful impact on
innovation in the UK. One simply wants to guard
against a drop in that absolute remuneration
because advertising models change, because piracy
dramatically increases as it did in the music industry,
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which had a 20% haircut on its revenue worldwide in
five years. These are changes that could happen to
the cinema industry. We cannot predict where
cinema revenues are going to go, where DVD
revenues are going to go, the amount of piracy. A
large amount is physical piracy, the guys on the
bridge. Having at least several reliable sources of
revenue for the creative industries, particularly given
how small a levy would be in relation to the cost of
consumer electronics and how clearly the business
models encompass hardware, software and content,
should be something that people reflect on. It is
something that will be a handicap for the industry
going forward. For instance, in other European
countries that often have blank tape levies, I do not
know how the income is distributed but I know that
it is a valuable, relatively steady source of income for
the film industries locally and that is a good thing.
There is nothing wrong with having more revenue,
particularly when it comes from consumer
electronics manufacturers who would be delighted if
people stole content. On your point about iPods,
99% of the iPod material has to be pirated. Why?
Because there are 42 million iPods that have been
sold and one billion iTunes songs so that is 20 songs
per iPod sold. As you know, the smallest capacity
iPod can hold 1,000 and the biggest ones 15,000 or
20,000. The $11 billion revenue generated by Apple
and the margin that it makes which is considered to
be 25% on each iPod have been fuelled by the fact
that the iPod can hold so much illegally transported
material. I am just putting that on the table as
something of an anomaly.
Mr Oliver: I think we can all agree that there is this
issue. If there is the ability to pirate or to download/
transfer CD tracks for nothing, to build up your own
private catalogue and have your own on demand
music and TV without paying any extra fees, there
are three responses. One is to say that is not a
problem. It is a great one-oV gain to the consumer.
The creative industries will survive; no problem. I
disagree with that because there will be a shortfall of
revenue if that happens. Next is we can control it
through DRM and make sure that at least every
legitimate system has an active DRM system which
does things like wipe things out and lock them up
after a few days so that it will not happen. That is a
possibility but then you have a problem about
interoperability of DRMs and whether you are
handing someone a quasi-monopoly. It is also not
very friendly to consumers who suddenly come to
their machine and find it has been locked or wiped.
The third alternative is let them have it but let them
pay a levy when buying the equipment or
downloading the software for the capacity to do this.
It seems to me that is quite pro-consumer and lets
them do it, and also for the content industry it gives
them some money from it.
Ms Enders: It is the same thing with ISPs. There was
a discussion in France which was dropped but ISPs
sell broadband. Why? To use the web but also to
download. 60% of internet users in this country have
done some form of downloading. Who knows how
much of it is illegal? We do not want to go and look
in everybody’s lives but we have to face the fact that

the complete fragmentation and opening up of all
possible avenues to content, which is what the
internet is, is facilitating piracy on an epic scale.
There must be some concern. The ISPs also benefit
from selling. What do you need a broadband
subscription for? Yes, we are all going to do home
working, of course.

Q44 Adam Price: You could have a levy on
bandwidth?
Ms Enders: Not on bandwidth, no. It is more the
companies whose business models depend on selling
access to content. It is a general point, whether it is
Apple or ISPs or Yahoo or AOL on its portal. It may
have an aggregator of webcasts. There are lots and
lots of portals and aggregators and middle men that
are benefiting from use of content without proper
remuneration from the content industry, in my
opinion.
Mr Lilley: It is important not to take this too far
though. It is part of the issue but increasingly, as
business models around content online are
developing, a large number of those players are
getting involved more directly in the economics of
the content business. You find now that increasingly
the Yahoos and Googles of this world are starting to
realise that they could benefit in a more structured
way from content as well. I agree with everything the
guys are saying but for me it is a small part of an
ecosystem where there is this developing world of
new models and new ways of doing business.
Somebody said earlier, “Is the advertising model
dead?” The advertising model for online content is
the hottest place to be at the moment. Google’s share
price and revenues are largely based on advertising.
It is advertising for this online world. It is advertising
that takes advantage of the fact that it can place the
response to the search query that you put in. It gives
you the context sense of advertising but it is
advertising nonetheless. A number of existing big
content players are experimenting with advertiser
funded video on demand services, including some of
the broadcasters here who were talking about that.
It is about evolving these models into the new worlds
as well as the completely valid arguments about the
consumer products companies. The tipping point
you can see coming with ISPs now is fascinating. In
the US some of the ISPs are starting to say they may
charge the content companies for guaranteed access
to bandwidth and that is an amazing moment, when
they realise that content is so significant to them that
it is costing the money in the running of their
networks. I firmly expect to hear that conversation
in this country over the summer. If the BBC wants
to deliver video on demand to everybody, that is
going to cost television companies a lot of money, so
somebody is going to get involved in a conversation
about who is paying. That is a maturity moment for
the new media content industries when it is not just
about pirated content; it is also about legitimate
content.

Q45 Helen Southworth: The merger of NTL,
Telewest and Virgin Mobile is going to create
national capacity for a company to have quadruple
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play, the television, fixed line, mobile telephony and
high speed broadband. How are you expecting that
to impact in terms of consumer use of quadruple
play? Is there going to be the demand? Are people
going to want to go for it or are people going to want
to move across diVerent providers?
Ms Enders: There are many diVerent business
models that are developing because the cost of
customer relationship management and of acquiring
subscribers is considerable. However, one would like
to say about multiple play products that it is only a
very small minority of people in this country who
have any interest in them. In the UK, we have a very
vibrant set of competitors in each product space and
that is a product of the exceptional regulatory
system, I hope, and also access to capital. The UK is
very porous to foreign capital and therefore there is
a lot of investment. In each of the spaces which you
describe, there are multiple competitors and UK
consumers are used to selecting from a pool of very
high quality and low quality options of which
pricing and subsidy of hardware are features. In each
of the spaces that NTL, Telewest and Virgin Mobile,
a combined entity which is currently called NTL,
will be active there are extremely eVective
competitors. Consumers will have an option to pick
a bundle of this. From Carphone they can get
telephony and broadband. From Sky they will soon
be able to get broadband. If consumers want these
products in the shape and form they are oVered to
them, wonderful. It is not going to give NTL any
form of fundamental, competitive advantage.

Q46 Helen Southworth: Is it going to change the way
that the other providers look at their spectrum of
provision?
Ms Enders: We are in a situation where the
economics of supplying broadband in particular
over ISPs are so fragile and so poor—BT has only
been able to make a margin on consumer broadband
this year after five years of operation—that therefore
to spread the fixed operational costs of customer
service and customer management over multiple
products is seen as something which will help the
industry adjust to the fact that there is a dramatic
decrease in pricing of broadband which goes on and
on. There are essentially defensive business models
about cable ring fencing its customers and selling
them more products. I am sure that there are many
multiple play strategies being developed, but they
have to prove themselves to the customer and, more
to the point, a company has to be able to eVectively
execute across a number of multiple products which
it may not be able to do. Sky is very good at pay TV
but who knows about broadband? There are a lot of
good people out there already selling broadband so
we will see. I do not think this is just something that
is an interesting phenomenon and it has no long term
impact. NTL cannot capture any one of its
consumers unless they are happy to be captured by
NTL and happy to be customers. Given the churn
rates of all these companies which are above 20%,
there are a lot of people who say, “I am not happy.
I am going to change supplier” and they do so all
the time.

Mr Oliver: NTL has been triple play for many years
and they have many customers who take telephony
and do not take TV or who take telephony and do
not take TV and broadband.
Ms Enders: 33% of NTL and Telewest’s customers
together take the triple play which means 67% have
opted out of taking the triple play so far, so good
luck with the quad play.
Mr Oliver: They have huge price incentives to take
the extra services and still are not taking them. It
would help if they answered the phone occasionally.

Q47 Helen Southworth: What about the changes in
the city wireless zones? There is a series of these
things happening.
Mr Oliver: There is an issue about internal network
investment. A lot of people are putting a lot of
investment into exchanges, into wireless, on the
basis that they can capture part of the market. I
suspect if you add up all the business plans they
would add up to twice the size of the market because
they are all assuming they will get a large share of the
market, but they will not. There is a general issue
which is not unusual in telecoms. It has happened
over the last 20 years. EVectively, there is no return
on new investment because the capacity you put into
the ground is huge and you never see it back. The
question is where are these platforms going to get
their money back from and the answer they are all
coming to is content or social media, some type of
connection between people where you can get
money out of them. That is why the future of the
content industry is very much tied up with the future
of the platform industry. I do not think the platform
industry will make a return on its money from
people just paying for connectivity. It has to make
money from something else and that is what leads to
the fact that the two industries are going to have to
collide or cooperate. That gives rise to all these issues
about if content is driving the demand should not
content get a fair amount of the money.

Q48 Helen Southworth: Can I ask about, from a
consumer perspective, access into new media right
across the spectrum of consumers? I suppose part of
what I am asking you about is, with the expansion of
access using diVerent vehicles, do you think we run
the risk of ending up with a digital divide and we
have people who perhaps are not as sharp as
consumers or are not getting as much access to
information about new technologies who might only
end up with television access when they might wish
to benefit from the resources?
Ms Enders: I have to honestly tell you that I really
do not understand this digital divide point that
constantly crops up in the UK. I have worked with
the NSPCC on an online counselling service and it is
very interesting. We discovered that even in the
poorest of the poor in the UK there is access to the
internet, either at home, at friends’, at school or a
community centre. In terms of access to services
which are really important to certain core groups of
consumers who want to connect with the online
world, there is no problem. People should be allowed
to make their own choices about what enables and
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improves their lives. There are a lot of people who
hang on broadband helplines asking where the plug
is. There are many mechanisms, some of them very
cheap, to get help. I was told by one company which
oVers broadband that the average requirement for
customer support of a new subscriber to broadband
this year was running at about 120 minutes a month
so that is two hours of advice about how to plug
everything in, what the screen means and all this
stuV. There is a lot of hand holding going on for
commercial reasons. You are not going to get a
broadband subscriber to stick to your service unless
you are supporting that broadband subscriber.
There are many companies that understand how to
support consumers’ own ability to embrace
technology. We all have friends who are much
handier with Sky-plus boxes, who understand the
new interface on this, that and the other. I am very
handy with Nokia communicators. I am a great
proselytiser for them and I hand out iPods for
Christmas but that is because I like music. We all live
in networks where someone has figured something
out and has read the manual from end to end. The
government has done everything in its power to
enable large swathes of the population for access. In
particular, groups of people who are at risk have
access to alternative forms of support. Many
consumers who want access to these products have
access to helplines and support groups that help
them and that must be one of the reasons why the
UK is the most advanced society in terms of the big
nations in Europe and technology adoption, because
whatever is working it is working really well.
Mr Lilley: I would come at that from a slightly
diVerent place. The challenge is in terms of service
and content design, what we make and how we make
it available. Because we have a certain number of
large market players who are dominating the space,
they are designing services for mass markets. One of
the great benefits of the internet per se is that it
allows small groups of people to get together and do
their own thing. One of the great commercial
opportunities is in making those, not just making
large, mass market services, but it is very diYcult to
persuade the City that you are going to find a
recruitment path quickly for a service that may
appeal and be wonderfully valuable to 20,000
people, not to mass market numbers. These are
content industry problems rather than
infrastructure industry problems. It raises a set of
interesting questions about how government
procurement of content and services and e-
government works, whether it is properly citizen
centric or whether it is processed from the centre. It
raises a lot of interesting questions about what we do
with the £300 billion a year we spend on the BBC as
a part of that. How is that part of helping design
these sorts of services and these approaches to the
new world? It will turn out that there are quite a lot
of commercial niche properties, as they call them,
which can be developed and made profitable down
the line somewhere. In the public service
broadcasting review from Ofcom, this concept of the
public service publisher, an entity designed for this
world, in theory so that it is a sort of broadband,

networked public service entity, does not look like
anything we have today. It does not look like a
version of the BBC. It looks like it helps citizens
from the bottom up to do interesting things. For me,
the access question is more about service and about
people having something they want to use these
technologies for than it is about access to the
technologies themselves.
Mr Oliver: You raise the issue of digital divide.
There are legitimate divides and worrying divides.
There is always going to be a divide between people’s
use of technology. If there are two areas that might
be of concern—I do not think they are of much
concern—one is as you upgrade to very rich content.
I agree everybody wants access. If they have any
money at all they can get onto the internet and do
something. I would not worry about it too much.
There will be entry level tiers and so on which do not
cost very much. The other one is the divide with the
rural, less dense, urban areas where, because of the
way telecoms systems work, you might find you only
have one or no provider. That is an issue to be
addressed with specific policy initiatives where
things like Wimax come in because you have an
alternative that can deliver broadband. They can be
specifically dealt with at the time.
Mr Lilley: What is most interesting about this is that
the debate seems to be framed in terms of digital
television which is much the easiest technology to
solve this with. It is costly and time consuming but
digital switchover is not a major moment from my
point of view in the digitisation of Britain as a
society. It is just digital television. There is a much
bigger set of questions to be asked. Policy makers are
absolutely focused, it seems to me, on digital
switchover and television and not in quite the same
way around what the service is and what the content
delivery should be. You can measure it. I can
understand why and it is politically contentious if
you are going to turn somebody’s television set oV
but it does not seem to me to be the right long term
policy framing for the overall debate.

Q49 Helen Southworth: When I asked you about the
digital divide, you said—I am paraphrasing—that
there was none. You had done a lot of work with
NSPCC young people. Who has been doing the
work with Age Concern, Help the Aged and those
groups of people who might be less advantaged in
society? What is happening about those?
Ms Enders: They can subscribe to a broadband
service if they want to.

Q50 Helen Southworth: I am sure they can but I want
to know how they know that there is a broadband
service and what it is.
Ms Enders: They are surrounded by advertising and
people who are living in this world. Many 65 year
olds have mobile phones. Why did they get mobile
phones?

Q51 Helen Southworth: Is there anything other than
advertising that is dealing with this?
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Mr Oliver: Let us focus on which part of the 65-plus
population might be a problem. I think you are
talking about people probably living on their own
without much income, without much interface with
the modern technology world, who may benefit from
having access and do not even know that they can
get access or what it is. They do not have a
grandchild who can help them, either because they
do not have one or because the grandchild does not
want to see them. That is a social issue and there is
a proportion of the population like that. You are
right. That is an issue where the adverts do not mean
anything to them and they do not have anybody to
help them in the social network. That is a problem of
social networks and of isolated people but that is one
way of connecting them up and making them less
isolated. Let us focus on who these people are. They
need targeted help. I do not think it is all people over
65; it is a proportion of them.

Q52 Helen Southworth: People very frequently say in
common conversation, “I cannot work the DVD
player. I have to wait until my son or daughter,
nephew or niece comes home”. Does that not
happen any more?
Ms Enders: That has been the case for a long time.
People have had to deal with VCRs, mobile phones
and so on. The presumption that everybody’s life is
going to be improved by broadband access is wrong.
ITV has an average age of viewer of 55. Many people
are very happy spending their evenings watching
Coronation Street. They do not really want to be on
Google searching for information about the
situation in Iran. It is not going to improve their
lives. You have to let them choose. There are not
people demonstrating in the streets for more access.
There is a lot of access and it is not necessarily an
improvement to everybody’s lives. We have to face
that.
Mr Oliver: There are things that broadband oVers to
isolated people, older people, that could benefit their
lives. A lot of those are about access to public and
community services and there are initiatives in that
sector to improve people’s knowledge and online
access. Maybe something is missing there. Maybe
people, in theory, can get access to local government
services online but unfortunately do not know how
to plug the thing in. That is something that needs
targeted help at that particular point.
Mr Lilley: That is the key point for me. It is not
about whether technologies can be put in place; it is
about whether there is any net benefit from having
them. I do not think enough is being done in that
area but I do not think it is because we cannot get the
technologies in place. There was quite a good leader
in The Economist a few months ago about computer
games, talking about why some parts of society had
this sort of demonisation of computer games: they
are bad; they are hideous; you do not get anything
from them; they are a terrible waste of money and
time. The article did a wonderful job of pinpointing
people saying the same thing about the novel in
Victorian times and unfortunately came to the
conclusion that then these people die. There is an
evolutionary process here that goes on. I am not

saying that about all people, of course. That is why
I started by saying there is not enough being done.
Also, frankly, it is fine sometimes for there not to be
enough being done in some of these areas. Speaking
as a personal, technical support for two sets of
parents, 120 minutes? I dream about 120 minutes.

Q53 Chairman: I would pick you up though on
something you said earlier because that is why I
think digital switchover is significant against
everything else because it is the compulsion. Nobody
is forcing old people to take broadband if they do
not want to.
Mr Lilley: From the point of view of a citizen, it is
critical because of that distinction. In terms of the
country’s digital strategy, it is a very small part of
the game.

Q54 Philip Davies: Can I ask about advertising? You
mentioned a growth of online advertising and you
were also quite bullish about the future of free to air
television. Sir Alan Sugar wrote recently in his usual
understated way, sitting on the fence, that digital
devices make it easier than ever to programme out
the ads, and what kind of brain-dead viewer is going
to sit there solemnly watching them go through if
they have the option of jumping? Do you agree
with that?
Ms Enders: Definitely. Some viewers do not want
any ads. Why do you think that so many people are
listening to webcasts? What is the feature of
webcasts that is so interesting? No ads; no talk.
There are many people who download products in
the internet population. It is control; it is portability,
convenience, no ads and so on. I am sure that for a
very large number of people however the fact that
there is another aggregator making those choices, if
you are of average age, 55, and watching ITV it is
presumably because you like the choices that ITV1
is making for you. If you wish to switch over to the
BBC, there is always that option or indeed, if you
subscribe to any one of the many networks and you
can get either cable, satellite or DTT, you have even
further options. This is one of the underlying reasons
why I mentioned deregulation, because in this
context for commercial media, whether radio or TV,
to have the flexibility to cut the adverts to smaller
snippets, to programme material in diVerent ways,
to have diVerent content requirements at diVerent
times of the day, all these issues are ones that restrict
the freedom of these businesses to compete with
completely non-regulated media.

Q55 Philip Davies: The conclusion that Alan Sugar
drew was that advertising has had it on television.
Mr Oliver: Consumer research exists on PVR usage.
At one extreme there is one survey that says people
with PVR spend two-thirds of their time watching
television and they skip 75% of the ads, a disaster
scenario. The most recent research this morning
came out to say 13% of time is spent watching
programmes on PVRs and they skip less than half of
the ads. The truth is somewhere between but we do
not know yet. Again, this goes back to my warning
at the beginning. Do not talk about all consumers as
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one. There are lots of consumers who do not like ads,
who are very time pressured, who want to see that
programme and want to see the series on the
weekend and they are going to do whatever they can
to record it. There are lots of people who will not be
like that but do it occasionally. There are things on
at the same time, things they want to catch up with
et cetera, but they will not do it all the time. Network
TV will have to get better at what it is good at, which
is live event television, things happening at the time,
and also it will have to change its business model in
the sense that the spot ad may be dead but
advertising on network television will not be dead.
Therefore, EU regulations which mean you have to
have spot ads every so many minutes per hour are
going to be outdated and unfair. The internet is not
regulated like that. The business models will adapt.
There may be slightly less money in the system but I
do not think there is a disaster scenario. There are a
lot of people who will do what Alan says and not
watch any TV adverts but there are many people
who will and TV will change what it is to ensure it
captures more people at the time they are watching.
Mr Lilley: The key for me is when is an ad a service.
When does an envelope arrive through the post and
you do not throw it in the bin because it is junk mail?
In our house, that is something like what is on at the
Brighton Festival. That goes on the notice board
because we think it is a service. It is actually an ad.
The really significant question is how do you move
away from this interruption based model of saying,
“Okay, you are sitting there so we have you for three
minutes. You are going to watch these now” to this
world of ads which are services. There are clearly
many variants in between. There is advertiser
funding content; there are aspects of product
placement and all those issues. In the online and on
demand world, if you are looking for a car and you
Google for the car brand, those ads that come up are
a service to you. That is what you are looking for. If
you are looking for a pram or whatever, that is really
handy because it saves you going somewhere else. It
is not really about the death of advertising; it is
about the evolution of advertising away from
toleration towards service.

Q56 Philip Davies: If there is such a growth in people
who advertise online with Google and the like,
presumably companies only have so much of a
marketing budget to spend. If more and more of it is
going there, presumably there is less and less of it to
go on normal TV advertising. What eVect might
that have?
Ms Enders: In reality over 20 years what has
happened is an enormous multiplication in media.
We have had huge growth of commercial radio. The
number of regulated and unregulated magazine
titles has exploded and so forth. The choices have
been increasing very dramatically for a very long
period of time. Because consumers are harder to
reach in aggregate, advertising has been growing
faster than GDP certainly in the UK for a long
period of time and in the US. Companies that
advertise have found deficiencies in other parts of
their value chain but one thing for sure: they have

been spending more on advertising. That has been a
feature for a very long time. You may look at the car
industry in the US. It is spending more than ever
before on advertising and yet at least a number of the
companies are close to bankruptcy. It is not
something that people cut. It is the last thing that
people cut. Empirically, you see this phenomenon
where the harder people are to reach the more media
have to be used in order to reach a target group and
the more advertising will grow in aggregate and it
does grow at above GDP rate.

Q57 Philip Davies: You do not think it gets to the
stage where it becomes so diYcult to understand
who is watching what and how to get people that
advertising agencies decide that this whole thing is
just a busted flush now? “We are better oV doing
direct mail, putting things through people’s letter
boxes” and so they give up on media altogether
because it is so complicated. You do not ever see that
happening?
Ms Enders: Why would they work themselves out of
a job? Who benefits from selling advertising? The
agencies. The whole industry works together to
deliver to advertisers, to do what Google does. 60%
of online advertising in this country, which was
about 1.4 billion in 2005, was search which is
connecting buyers to products. Essentially that is
what TV does. It just does it in a diVerent way and
there is the direct economic transaction that is
potentially going to occur, but these systems all
work to the same ends. Everybody is on the same
page. Every media owner wants a vibrant
advertising medium and to do really great things for
consumers. All these services have to evolve. For
instance in this country, measurement systems keep
advancing to be able to record diVerent kinds of
phenomena. It took five years to get hardly reliable
stats about, for instance, website consumption. It is
still a very fragile business. People do not really
know what is happening there but over time, as
things become more significant, they become
measurable and they have an economic value. We
are all working to that end. The UK is a pretty
eYcient market for this because it is a very
innovative culture also in advertising. Advertisers
are really keen on new things. In fact, I think they get
over-keen. We have had all kinds of hyped stories,
interactive advertising for instance, and some of
them happen and some of them do not. Companies
invest in oVering those services and drop them
because they do not work. Other companies keep on
oVering them. The BBC has a very distortive impact
on commercial models, as I am sure you are aware.
That is one of the things that keeps a lot of the
commercial models flourishing in the UK. There is
this whole area of media consumption which has
no ads.
Mr Lilley: Two final things on advertising. Two
rather strange things are happening. Internet video
sites such as YouTube, Blinks and Google video are
jammed to the gills with adverts because they can be
content that is entertaining in its own right and
clever people in the advertising world are starting to
understand that. One of the other unintended
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consequences is that good adverts, even when you
are skipping on a PVR, stand out, particularly the
one that is last in break because that is when you
know the programme is going to start. Maybe the

value of that one is going up now down. There
are always unintended consequences in these
technology markets.
Chairman: Can I thank you very much indeed?
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Memorandum submitted by the National Consumer Council

About the National Consumer Council

The National Consumer Council is an independent consumer expert, championing the consumer interest
to bring about change for the benefit of all consumers. We do this by working with people and organisations
that can make change happen—governments, regulators, businesses and people and organisations who
speak on behalf of consumers.

We are independent of government and all other interests.

We conduct rigorous research and policy analysis and draw on the experience of consumers and other
consumer organisations. We publish. We campaign. We help people to come together to advance the
consumer cause.

Issues of disadvantage are at the heart of our work, as often the most vulnerable people find it hardest to
be heard.

We have linked organisations in England, Scotland and Wales, and a close relationship with colleagues
in Northern Ireland. And we work with consumer organisations in Europe and worldwide to influence
European and global governments and institutions.

We are a non-departmental body, limited by guarantee, and funded mostly be the Department of Trade
and Industry.

Please check our website at www.ncc.org.uk and E-politix site at www.epolitix.com/forum/ncc for our
latest news.

We can often make our publications available in braille or large print, on audio tape or computer disk.
Please contact us for details.

Summary

The National Consumer Council welcomes the opportunity to give evidence to the Culture Media and
Sport Committee’s inquiry into new media and the creative industries.

Digital technology is having a major impact on our lives; it has changed how we find and use consumer
information, as a service, and as a product, and it has radically changed distribution models in many sectors.
The current copyright regime, which was designed for the analogue world, has proved unfit for the
challenges of the digital revolution. There are now major tensions between IP rights holders, particularly
music companies, and consumers. New approaches are needed.

Our approach to intellectual property is to achieve a balanced regime that recognises both the interests of
creators and the interests of consumers. We do not believe that this balance is being achieved. The legitimate
interests of consumers have been eroded by the strident articulation (and advancement) of the interests of
intellectual property rights holders.

Policy makers should redress the imbalance by:

— ensuring that the future development of intellectual property law is based on an independent
assessment of the cost and benefits to society as a whole;

— including a presumption against the extension of intellectual property rights unless a very clear
case can be made that it is in the public interest to do so;

— reducing periods of copyright protection to fit more closely the time period over which most of the
returns on investments are normally made;

— incorporating consumer rights in copyright legislation;

— ensuring that criminal sanctions for copyright infringement are restricted to organised crime;

— restricting anti-circumvention protection to DRM systems that respect consumer rights.
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1. Introduction

The National Consumer Council welcomes the opportunity to give evidence to the Culture Media and
Sport Committee’s inquiry into new media and the creative industries.

There is a general recognition in government, industry and across society that the “digital revolution” is
having a major impact on our lives. It is changing the way we find, use and consume information, as a service,
and as a product. More and more of us shop on-line; in the 10 weeks before Christmas 2005 on-line
purchases were 50% up on the same period in 2004. This widespread move to the use of new information
and communication technologies, interconnected through the Internet, is challenging traditional modes of
production across many goods and service sectors. Consumers are increasingly becoming creators
publishing their own material and contributing to the way products and services are developed and
produced1.

While consumers have been coming to terms with the new and varied technologies on oVer, many
producers and owners of content within the creative industry sector, have sought to present much private
use of digital technologies as a threat to profitability rather than a new business opportunity. This has led
to demands by many industry groups for the strengthening of copyright and more robust enforcement of
owners’ rights. New treaties have been agreed at the international level in the World Intellectual Property
Organisation, followed by new legislation in the EU2, and further legislation is being considered.

The National Consumer Council’s approach to intellectual property is to achieve balance through the
recognition of both the interests of creators and the interests of consumers. Consumers have an interest in
ensuring that innovation is encouraged and creators and innovators receive a fair return for their work.
However, consumers also have an interest in competitive markets; protection of IP confers monopoly
privileges which restrict competition and impose costs on consumers. In recent years it has become clear that
this balance of interests is not being achieved. The legitimate interests of consumers have been eroded by
the strident articulation (and advancement) of the interests of intellectual property rights holders.

The NCC has submitted evidence to the European Commission on the development of further European
law on intellectual property; this sought to establish the legitimate rights of consumers in a number of areas
of intellectual property, and to limit the enforcement measures that can be used against private citizens
whose “infringements” of copyright are of a non-commercial character. We are also working with our
colleagues in Europe to campaign for consumer rights in the digital environment to be enshrined in EU law3.

The NCC also submitted evidence to the Patent OYce consultation on how the EU Directive on the
Enforcement of Intellectual Property Rights (2004/48/EC) should be implemented in UK law, highlighting
the present lack of consideration of consumers interests at the Patent OYce. Most recently the NCC has
submitted evidence on the problems with Digital Rights Management to the recent All Party Internet
Group inquiry.

This submission sets out the problems that consumers are encountering with the way in which the law of
copyright is being deployed and enforced in the digital environment, the issues that policy makers need to
address to achieve a more balanced regime, and the NCC’s recommendations.

2. Consumer Issues and Problems

A lack of certainty about what consumers can do

The new digital environment has led to the ability of software to disturb the previously relatively settled
norms which balanced private rights and the benefits of public access. For most of the history of copyright
the private copying of rights-protected sources has been either laborious or costly, and hence there was little
opportunity to privately infringe content owners’ rights. What the recognition of “fair-use” had formally
established was the use of small sections of one work (without payment) in another work, for criticism, for
study and for research purposes.

New technologies have produced new opportunities. The development of the home video recorder
prompted a much clearer idea about what “fair use” or “fair dealing” for consumers might cover. Despite
the possibility that video recorders might be used to infringe copyright, a significant element of likely use
was merely to allow consumers to “time-shift” (record for later watching) programmes from television. This
view, established in court judgements in a number of countries, including the UK, during the 1980s secured
“fair use” or “fair dealing” exceptions for video recording throughout the world.

The diYculty is that these customary fair-use rights were seldom extended through legislation, but rather
merely through practice and tacit acceptance. Taking these established practices to their consumption of
digitised content, consumers are finding that their previous ability to use works has been constrained
through digital rights management tools, and they have become subjects of legal actions for doing what
previously had not been regarded as unacceptable behaviour.
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Digital rights management

Digital Rights Management (DRM) tools have enabled owners to control and limit the uses to which
digital files are put, and by doing so, have undermined a significant area of previously accepted practice.
Appropriate use of DRM technologies may have a role to play. However, the way DRMs are being used is
causing a number of serious problems for consumers. These include:

— unreasonable constraints on the use of digital products;

— adverse impacts on the use and security of their equipment; and

— infringement of consumer rights under consumer protection and data protection law.

Unreasonable restrictions on the use of products

Copy protected CDs and other media set arbitrary limits on the number of copies consumers can make
and limit their ability to make compilations of material that they have purchased for their own use. Also
some CDs will not play on consumers’ media players, not only computer CD drives but also, in some cases,
stand-alone hi-fi equipment, including car CD players with no copy function.

DRM software embedded in digital music files sold online can prevent or limit consumers’ ability to
transfer the music to portable listening devices or onto CDs to play on other players they own. The wide
variety of DRM software and proprietary formats leads to compatibility problems with players so that
consumers who want to change their music service providers or players often have to repurchase music files.
This form of incompatibility has a serious anti-competitive impact, and does not allow consumers to benefit
from the operation of free market choices.

Regional coding on DVDs and players means that consumers who buy DVDs while travelling in another
region cannot play them on their DVD players when they return home; nor can they play their home DVD
collection on a player bought in another region. This is less of a problem for consumers in Europe as they
are able to buy code free multi-region DVD players. However, a new layer of coding on Region 1 (North
America) DVDs prevents selected Region 1 DVDs from playing on multi-region players.

Laptops are meant to be portable travel companions, but several operating systems and DVD players
only allow for a restrictive number of DVD-region switches before the laptop becomes locked down to
one region.

Unreasonable interference in the operation of consumers’ equipment

Some DRM software actively intervenes in the running of consumers’ computers, either to launch a
proprietary player or other device, or to search for other software. This may have a detrimental eVect on
consumers’ ability to use their hardware in ways that are unconnected to the product which has the DRM
software embedded within it. Where, for instance, computers are not running the most up-to-date version
of various software packages, the DRM software may require these upgrades to be made before allowing
use. This forces consumers to spend extra time, eVort and money to use the product. It also forces consumers
into choices over software that are far from free, or informed.

Indeed consumers may be forced to accept unfavourable contract/licensing terms through the up-date if
they want to continue to use the software or content that they have already purchased. Where Digital Rights
Management software uses an internet connection to report back to sellers, not only does this have an
impact on consumer privacy, it may also have implications for the security of the computer involved, as in
Sony/BMG’s DRM software on a Van Zant CD recently demonstrated.

Infringement of consumer rights under consumer protection and data protection law

Under European and UK consumer protection law, consumers should expect clear statements about the
operation of, and eVects of, using a product. However, these are seldom available on products using DRM
software. In 2002, the International Federation of the Phonographic Industry (IFPI) developed voluntary
guidelines for its members on the labelling of CDs containing DRM software, but the IFPI guidelines do
not appear to have had much influence on industry practice. Even where labelling is present it does little to
clarify the situation for consumers4.

When DRM software renders aspects of a computer’s operation impossible, such as copying, this
degradation of another device by the software is a violation of the right of consumers to expect goods to
function as designed and described. “Renewable” DRM systems can change or reduce consumers’ usage
rights after purchase. For example, iTunes has changed the amount of copies of downloaded material their
Digital Rights Management software allows. Indeed DRM software shifts the burden of proof to
consumers, regarding claims that these technical restrictions are preventing legitimate activity. Given that
consumers are the weaker party in these relations, and frequently are not clearly appraised of the limitations
on use that the licence (and its associated software) place on them, Digital Rights Management software
disadvantages the purchaser of products in which it is embedded.
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The European Article 29 Data Protection Working Party has expressed concern that the legal
requirements for data protection are not being adhered to. In particular, it is concerned about:

— the unique identifying of each transaction for the purpose of possible future investigations into
copyright infringement where no evidence or suspicion is currently expressed;

— the collection of information not for its stated purpose of service delivery but for some unspecified
future use; and

— that information is being stored long after its use for a specific transaction has been completed.

Legal actions

There is a clear tendency in recent copyright and other intellectual property legislation to enhance the
enforceability of rights. However, due to the shifts in the balance between private rights holders and the
public or consumers, private rights have become over-protected.

The prosecution of consumers clearly reflects the imbalance in power between the industrial groups and
companies involved in prosecution (most of which are multinational corporations with extensive legal
resources) and those taken to court, leading to a real danger, especially in these days of constrained legal
aid, that consumers are being forced to pay “reparations” and having their behaviour constrained without
due process. The majority of cases brought by the British Phonographic Industry have been settled out of
court. In one case that recently reached court, the defendant’s plea that he had no commercial interest in
his activities was dismissed5. Thus, the tacit understanding between companies and consumers can clearly
no longer be said to obtain as it did in the analogue world.

If this sort of protection was sought in the world of material goods the problematic character of over
enforcing rights would be more obvious. If car manufacturers tried to enforce a desire to ensure that you
should not give lifts to others because this means they have less incentive to buy a car of their own, we can
imagine that this would be deemed a clear infringement of consumers rights to free use of their property.

The transfer of the idea of property from the world of material goods to the world of digitised creative
products will continue to throw up problems for both companies and consumers. It is up to policy makers
to work to (re)establish a just balance between both interests.

3. Issues Policy Makers Need to Address

Private rights, public access and the evidence base

Intellectual property has never been intended merely to protect the private rights of industrious
individuals and companies. Rather, the protection oVered is meant to serve a wider public purpose, the
encouragement and support of innovative and creative activities. These activities are meant to enhance and
further the public good, not merely provide monopolies for private companies, which raise costs and distort
markets. Recognising this, policy makers have always set out clear limits to the time and scope of protection
of intellectual property.

The length of protection

In all fields of intellectual property there has been an extension of both the scope and term of the rights
protected. Terms of protection for copyright have been increased again and again, allowing not merely the
creators (or the companies that have bought their rights) to receive rewards but also their descendants.
Copyright in artistic works (including literary, dramatic and musical works) last until 70 years after the
death of the author, while films’ copyright lasts for 70 years after the death of the last surviving major
contributor to their artistic character (director, composer, screenwriter). Sound recordings are currently
protected for 50 years from “publication”, although there is a campaign to extend this period. Broadcasts
are protected for 50 years, while their “published” editions are protected for 25 years.

It is unclear why owners of copyrights need such long periods of return on their investments. Indeed, most
companies seem to gain the majority of their likely return relatively immediately, and while there is certainly
some sales gained from back catalogue, most companies’ business models and end-of-year reports suggest
that the actual timeframe calculated for economic return is relatively short. Indeed, in recent years a number
of companies have issued severe end-of-year profits warnings based on the non-arrival of key artists’ latest
releases; this suggests the companies expect to make the bulk of their profits in the first year of sale rather
than over a longer period.

However, content industries frequently argue that they need these income streams to invest in new works
(a form of cross subsidisation). While this might have been true in the analogue age, in recent years it has
become clear from complaints made by artists and managers that record companies will not carry artists
whose output does not sell. In the modern film industry the studio that defrays its investment over a number
of projects has largely disappeared with each film most usually an independent investment vehicle. Again,
as has been observed, the film industry is governed by the success of the opening weekend, and while some
films have gone on to be “sleeper hits”, this is clearly not the business model that investment is based on.
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Therefore, it is diYcult to see how any argument about the need to maintain the investment incentive can
be utilised for longer periods of protection. Although it is clear that companies should be able to maintain
a fair rate of profit, the extended length of copyright (and its further lengthening as demanded by some
elements of the content industries) is already over protecting intellectual property rights. If most of the
return is made in the first years of release, then the period of protection should match this investment
environment.

The scope of protection

Intellectual property rights have also been extended to new forms of information and knowledge
gathering, so that databases now can receive protection even if they are made up of publicly available
information. See box.

The EU Database Directive

The EU Database Directive provides protection for databases. Protection is limited to the selection
and arrangement of information, not to the information itself, but chapter III of the Directive
provides for a sui generis right; this treats databases as a new form of activity needing specific and
particular further copyright-related protection. Although information itself does not attract
protection, often the only viable way to access specific classes of information may be through a certain
database, and so access can be limited. Also, the question of a renewed term of protection for amended
versions of the database suggest that in extreme cases the sui generis right could become perpetual as
many databases are constantly updated, and remains relatively unclear in the prevailing law.

When who’s running might not be public information

In 2001 the British Horseracing Board won a case against William Hill bookmakers and established
that the bookmakers were breaking the law when they used daily lists of runners and riders provided
by the Board. Although William Hill had reformatted the information, the Court found that this was
still an infringement of the Board’s database rights, and did not accept the bookmaker’s argument
that the lists of runners posted each day on the Board’s website meant that such information was in
the public domain and not subject to the Board’s intellectual property rights6. However, subsequently
in July 2005, after a series of separate judgements by the European Court of Justice regarding
databases, William Hill won the case on appeal on the basis that the runners were not a form of
information that needed to be collected (and thus protected by the “sui generis” database right) but
rather were produced by the Board’s normal activities and thus were not protected, allowing them to
be reproduced by bookmakers.

The European Commission’s evaluation report on the EU Database Directive suggests that the
Directive has not helped European industry, as it has merely restricted access by raising the costs
associated with information retrieval, while having little positive eVect on the production of
databases7.

There is a clear public interest in the free availability of information and knowledge. Intellectual property
has historically reflected a bargain between innovators/creators and government to expand the knowledge
and information related resources available to society. A key element of this bargain is that innovators/
creators are incentivised through the reward of property rights to produce socially useful outputs. The other
side of this bargain is that once innovators have received a fair return for their eVort and investment, this
socially useful information and knowledge enters the public domain.

The BBC Creative Archive has pioneered some freely downloadable content on the basis of its own
stressing both the non-commercial limits on use as well as limitations regarding how usage may be
attributed8. The material available is at present rather fragmented and while useful to some consumers
represents a small sample of what could be available if the BBC and its partner organisations were able and
willing to extend the material covered. At present, while very welcome, the initiative treats the public right
to copy, and to use in a non-commercial manner as a residual activity which may be supported but only after
all other rights holders have been completely satisfied. While this obviously reflects the existing legal rights
the BBC is required to recognise, it also demonstrates the need of much more robust public access and fair
use rights.

The extension of both and scope and term of intellectual property protection has frequently been based
on the evidence provided by the industries seeking increased protection rather than an independent
assessment of the costs and benefits of such extensions to society as a whole. This, not surprisingly, has led
to an imbalanced framework in which private monopoly rights have been over extended and the expense of
the public interest.

In the future development of intellectual property law the evidence base needs to be improved. There
should also be a presumption against the extension of monopoly rights unless a very clear case can be made
that it is in the public interest to do so. There should also be a move to reduce periods of protection to fit
more closely the time period over which most of the returns on investments are normally made.
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Fair use and the “right to copy”

The new digital environment has led to the ability of software to disturb the previously relatively settled
norms which balanced private rights and the benefits of public access. It is now the NCC’s view that
consumers’ rights can no longer be merely recognised informally; they need to be put on a more robust
legislative footing.

The European Directive on the Harmonisation of Certain Aspects of Copyright and Related Rights in the
Information Society (EUCD) allocates rights to “owners” over the reproduction (article 2), communication
(making available to the public) (article 3) and distribution (article 4). The EUCD recognises the possible
limitations of these rights (reflecting previous national intellectual property legislation), but the list of
exceptions and limitations (article 5) is not mandatory, with the exception of the temporary reproduction
exception to allow transmission and lawful use (article 5.1). Many of these possible exceptions to rights
(including a private right to copy) have been excluded from the UK implementation of the EUCD (which
was undertaken in 2003).

The implementation of the EUCD in UK law was essentially minimalist as regards the possibility of
limiting the rights of owners to constrain and limit consumer activity post-purchase. While the
implementation of the EUCD did, after the consultation process, introduce provisions for reverse
engineering and some research uses. The introduction of a specific “timeshifting” exception was explicitly
used to replace “existing broad private and domestic use exceptions” in previous UK law9. Under the
previous 1988 Copyright Designs and Patent Act, many exceptions to copyright infringement were included
(ranging from “research and private study” to “free public showing”), that are now circumscribed by the
later legislation. Thus, where the implementation of the EUCD would benefit commercial operators then
there has been extensive and detailed transposition, however where the implementation might have
benefited UK consumers, there is a clear minimalist strategy to transposition.

This has reinforced the position in UK law that users and consumers rights are merely the residual that
is left after all mandated IP owners’ rights have been recognised. This violates the spirit, if not the actual
formal articulation, of copyright law inherited from the period of analogue distribution. The NCC urges
policy makers to focus not on the demands for further protection by content companies and their
supporters, but rather to ensure that the consumer private right to copy those products that they have
purchased for their own private use be better established in UK law.

Enforcement of intellectual property rights

At the centre of campaign by the content industries, and the music industry specifically, to extend their
rights relative to consumers is the conflation (or possibly purposeful confusion) of organised criminal gangs
with private consumers. This lack of clarity about the diVerence between organised counterfeiting and non-
commercial private “infringement” means that the legitimate interests of consumers are prejudiced in much
of the current policy deliberation around intellectual property.

The prosecution of individual consumers for behaviour that might well be regarded as “fair-dealing”
under prevailing interpretations of copyright law is an inappropriate way of dealing with the challenges of
the digital economy. Whilst there may be a need to for increased sanctions to tackle large scale
counterfeiting, demands to strengthen the enforcement action that can be taken against individual
consumers should be resisted by policy makers.

Appropriate use of DRM technologies may have a role to play. However, the way DRM technology is
being used to over enforce intellectual property rights is causing a number of serious problems for
consumers, as outlined in section two of this paper.

These developments suggest that leaving it to industry self-regulation, as the Enforcement Directive
proposes, will continue to compromise the legitimate rights of consumers. This means that it is insuYcient
for the regulation of DRM technologies merely to be concerned with their protection from circumvention.
A more balanced legislative framework is needed which provides explicit recognition of consumer rights and
ensures that anti-circumvention protection is only provided to DRM systems which meet the required
standards.

4. Conclusions and Recommendations

The National Consumer Council’s approach to intellectual property is to achieve balance. We recognise
the value of intellectual property rights (IPRs) as a reward to innovators and creators, but we are concerned
about the costs placed on consumers of enforcing these rights, and the use of the enforcement of IPRs to
curtail legitimate consumer freedoms.

The current copyright regime, which was designed for the analogue world, has proved unfit for the
challenges of the digital revolution. Digital technology has radically changed distribution models in many
sectors, and led to major tensions between IP rights holders, particularly music companies, and consumers.
New approaches are needed.
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Whilst the UK government’s scope to act is constrained by international and European law it does have
scope to amend its implementing legislation. It also has influence in European and international fora where
intellectual property law is developed. We urge policy makers to use the scope and influence they have to
work towards a more balanced legal framework which provides explicit recognition of consumer rights.

Recommendations

Policy makers should redress the imbalance that has developed in intellectual property between private
rights and public access by:

— ensuring that the future development of intellectual property law is based on an independent
assessment of the cost and benefits to society as a whole;

— including a presumption against the extension of intellectual property rights unless a very clear
case can be made that it is in the public interest to do so;

— reducing periods of copyright protection to fit more closely the time period over which most of the
returns on investments are normally made;

— incorporating consumer rights in copyright legislation. In the first instance by amending UK
legislation to use the full scope of the exceptions and exclusions allowed under EU law, including
the right to private copy; and in the medium term by influencing the EU copyright review to
provide clear consumer rights in EU legislation;

— Ensuring that criminal sanctions for copyright infringement are restricted to organised crime;

— Restricting anti-circumvention protection to DRM systems that respect consumer rights.
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Memorandum submitted by the Music Managers Forum UK

Introduction

The Music Managers Forum UK wishes to thank the CMS Committee for the opportunity to respond
to the inquiry into new media and the creative industries.

The Music Managers Forum UK represents featured artist music managers and through them the
featured artists (performers and creators) themselves. These featured artists are those that are the source of
over 95% of the economic activity in the global music industry. Featured artist music managers are uniquely
placed to comment on music industry issues, as they are the only group of professionals that deal with every
aspect of the music industry and the copyright system as it applies to music on a daily basis. Music managers
are responsible for every aspect of the artist’s career including interfacing and negotiating with phonogram
producers, music publishers, making arrangements for touring, sponsorship, merchandising, and ensuring
that all the available income streams, including those from collection societies, are properly managed.
Managers are generally remunerated on a commission basis (usually in the region of 20% of income actually
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received by the artist) so income streams aVecting the artist also directly aVect those of the manager. The
Music Managers Forum UK is one of 15 Music Managers Forums around the world, which collectively are
part of the International Music Managers Forum, which is also based in the UK. The IMMF participates
as an NGO at WIPO processes in Geneva.

Generally

We are very pleased that the Government is undertaking this important review. The music industry is
currently in a crisis period with creators (songwriters and composers) and performers (recording artists)
being squeezed to the point where it will be diYcult for all but the most successful to make a living from
their endeavours.

At one end of the creative chain there are creators and performers, without whom there would be no music
industry, and at the other end, consumers. The diYculties occur in all that happens between these
primary groups.

Indeed there is much empathy between consumers and creators/performers. Most creators and
performers have an idealistic and cultural view of the world, which they wish to share with as many people
as possible who might be interested in their creations and performances. It is the process by which that is
achieved that concerns us most at this technologically revolutionary period we find ourselves in.

The consumer is not generally interested in who the phonogram producer (record company) is. Neither
are they particularly interested in who the publisher or digital music service provider is. Rather, the
consumer is interested in the direct activities of the creators and artists themselves. The consumer wishes to
acquire recordings (audio and audio-visual) for their personal use and enjoyment, share that music with
close friends and be able to go and see their favourite creators/performers in a live environment.

There needs to be far more consultation with these two primary end groups by government in order to
achieve a fair balance in the new digital environment. Due to the lobbying power of very well funded
phonogram producer organisations such as IFPI and the BPI successive governments have come to regard
these organisations as “the music industry.” Nothing could be further from the truth. These organisations
represent phonogram producers who wish to exploit the creators/performers works to their maximum
financial advantage. In order to create a balance government should pay far greater attention to creator’s
organisations such as BACS (The British Association of Composers and Songwriters), the MU (Musicians
Union) and indeed ourselves.

The Value of the Internet for Creators and Performers

Whilst the development of the internet has thrown up many issues which national government, the EU
and the international community need to be constantly addressing, it has also opened many opportunities
for creators and performers to do it themselves. It is now possible for creators and performers to have their
own website from which they can provide information on upcoming shows and record releases and sell their
recordings directly to the consumer. However, due to a lack of resources, which record producers and
publishers can provide, this approach inevitably has limitations. With this model the creator/performer,
bypassing record producers and publishers, will generally rely heavily on the collection societies and it is
essential that government monitor the fair governance and eYciency of these organisations.

The Boards of Collection Societies should Accurately Reflect the Rights they Administer

In the UK we have several national collection societies four of which are monopolistic. In such situations
it is essential that the board structure of these monopolies accurately reflect the rights the society
administers. Only one of these societies fulfils these criteria this being the Performing Right Society (PRS).
This collection society with six creators and six publishers on the board is a shining example of how the
board of these societies should be structured to ensure a fair and balanced approach to the distribution of
income. Contrast this with Phonographic Performance Ltd (PPL), which is wholly owned and controlled
by the phonogram producers even though it is supposed to be administering equitable remuneration to
performers and copyright owners. In recent times two performers representatives have been included in the
PPL board and this year further new structures with some performer participation are planned, but in eVect
this is mere window dressing. The balance of power is still very much with the phonogram producers. The
Copyright and Related Rights Regulations 1996 gave performers the unwaivable right of equitable
remuneration in the public performance of their sound recordings. Two serious abuses have resulted. The
first is that hundreds of thousands, if not millions of pounds, of performers money has been spent on anti-
piracy campaigns without the performers’ permission. Performers are powerless to approve or deny such
expenditure of their own money. The second is that the vast amount of public performance income collected
by PPL from non-qualifying performers (particularly American performers) all goes back to the phonogram
producers instead of being shared with qualifying (UK) performers, as it clearly should be. This has resulted
in a huge loss of income for British performers. It has been suggested that such non-qualifying income
represents in the order of 25% of all performer money collected by PPL, which equates to some £10 million
per year.
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In the Copyright and Related Rights Regulations 2003 performers were granted the exclusive right of
making available which was an important additional right performers received from the WIPO WPPT
Treaty. Performers would very much like PPL to represent them in monetising this right but with the current
board structure this is impossible.

We call on government to introduce regulations which ensure the democratic operation of monopolistic
collection societies.

Use It or Lose It

One of the issues that concern us is the practice of phonogram producers to insist on assignment of
copyright in recordings for life of copyright and then to fail to actively exploit those copyrights.

Even though the performer is expected to pay for all of the recording costs in audio recordings and usually
50% of the costs in promotional audio-visual recordings, from the performers’ audio royalties. The records
on view in record retailers are just the tip of the iceberg. Most performers’ recordings are sitting in
phonogram producers’ vaults and are not available to the public. The phonogram producer sits on these
copyrights hoping for some windfall use such as inclusion in a film. The performer is powerless to do
anything about this. It is eVectively keeping art from the people and puts the performer in the position of
being in restraint of trade.

It should also be noted that in the literary world the copyright is returned to the author if the book goes
out of print.

We call for assignment of copyright to be limited to 25 years so that after this term the copyright is
returned to the original performers who can re-assign it or make the recording available to the public
themselves. We also call for evidence that the phonogram producer is actively marketing and seeking
exploitation opportunities for the performers work during the assignment period. If the recording is deleted
for more than say two years the copyright assignment should cease to be valid.

In the United States assignment is limited to 35 years but the term of protection of copyright in sound
recordings is 95 years rather than 50 years in the UK.

Term of Copyright Extension

The terms of copyright for creators (authors) and performers need to be harmonised. If copyright law
were being created today there would be no possible justification for the discrimination against performers
that we currently experience. The current term of copyright protection for sound recordings is 50 years from
first release whilst the term of protection for creators can be up to 150 years (70 years after the death of the
last surviving creator). The reason for this is entirely historical. Author’s rights started 100 years before
performers rights.

We call for the term of protection of sound recordings to be harmonised with that of creators with a
proviso that assignment is limited to 25 years; ie 70 years after the death of the last surviving performer on
a recording with a limitation of assignment of 25 years.

We would also be happy to consider an additional benefit to session players at each point of assignment
expiry; ie that every 25 years session musicians might receive an additional payment.

Enforcement

Whilst we support strong and eVective enforcement of copyright we are concerned about some of the
heavy-handed practices being used by the major phonogram producers in the digital environment, which
alienates consumers and reflects badly on creators and performers.

Blatant copyright infringement in the physical world such as market traders manufacturing, distributing
and selling counterfeit copies of CDs and DVDs should be eVectively policed by trading standards oYcers.
Penalties should be substantial and include prison sentences for serious oVenders. Similarly in the digital
environment anyone commercially exploiting illegal downloads should be dealt with in a similar manner.

We call on government to provide greater resources to trading standards oYcers and the police to
circumvent illegal use of copyright for commercial gain.

Illegal Filesharing

Whilst any illegal use of copyright is undesirable there is a world of diVerence between criminal activity
to circumvent copyright law for financial gain and music lovers sharing files without permission for no
commercial gain. Recent developments, which involve phonogram producers suing children and
grandmothers, could well be counterproductive. In a recent survey by research company The Leading
Question it was discovered that regular illegal file-sharers spent £5.52 per month on music compared with
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those music fans that did not illegally share files who spent only £1.27. It would therefore seem that the
record companies are actually suing their best customers. Only by improving public awareness of the
importance and benefits of a thriving copyright regime will the mindset in the public consciousness change.

We call for the principles and importance of copyright to receive higher priority in school education and
for it to become a compulsory part of the school curriculum. We also call for the BBC to take a far more
responsible position in measures to improve the understanding of copyright in the public at large.

DRM and TPM

Digital Rights Management (DRM) and Technical Protection Measures (TPM) urgently need regulation.
Whilst a degree of DRM and TPM are essential we have recently seen some very heavy-handed approaches
from some phonogram producers which make the consumer angry and in one recent case have caused huge
problems for one of the major phonogram producers. Sony-BMG made headlines last year when it was
discovered that the company had infected eight million CDs comprising 51 titles with copy-restriction
technologies that covertly installed themselves, hid themselves from users, exposed users to vulnerability to
hackers and viruses, and monitored user activity. The company spent months denying that this was a
problem and refusing to release an eVective uninstaller. An estimated 500,000 networks were infected,
including many government and military networks. The company has settled one class action suit, but still
faces government suits in the US, Canada, Ireland and Italy. As a result Sony-BMG have removed all
restrictive DRM from their physical CDs but still apply it to digital downloads.

DRM can be very useful as a way of identifying works, providing marketing data and tracking purchasing
trends etc and we fully welcome this kind of DRM use. Highly restrictive DRM regimes, however, cause
huge levels of resentment from consumers who tend to blame the performer, who in the vast majority of
cases has no say at all as to whether restrictive DRM and TPMs are applied to their work or not. So here
you have a situation where both the creator/performer and the consumer are unhappy and feel
disenfranchised and powerless.

Also as we all know there is “the analogue hole” wherein if a sound carrier or digital file are played through
any digital decoding device such as a CD player or MP3 player the music being played can be recorded on
to another analogue device. This analogue copy will automatically remove all DRM and TPM restrictions.
With the quality of music and audiovisual players constantly improving and recording devices also
improving it is already very diYcult to tell the diVerence between the digital original and the analogue copy.
This drives a coach and horses through all DRM and TPM technology. The use and development of DRM
and TPM technologies cannot be left completely to the market. There must be some oversight to remedy
and prevent current and future abuses.

We call for all DRM and TPMs to be clearly labelled on the product and the packaging so that they are
identified to the consumer before the purchase is made; eg if a CD will not play on a personal computer or
there are other restrictions, the consumer should be made aware of that prior to purchase.

Interoperability

The entire music industry seems to be united in the need for some kind of move towards compatible
operating systems in regard to online dissemination of music. Any help government can give to achieve this
would be of major importance. At present if a download is purchased from Apple’s I Tunes, for example,
it cannot be played on a Windows MP3 player and vice-versa. There are similar issues developing for high
definition television. Whilst it is essential to maintain a free market the issue of interoperability is a major
concern to the entire industry.

Competition in the music industry should be between tracks (songs/recordings) rather than between
delivery systems. Non-interoperability makes for a restriction of choice for consumers and is anti-
competitive.

We call for the government to assist in any way it can to achieve interoperability across digital regimes.

Audio Visual Rights

Whilst the Music Mangers Forum represents the interests of both creators and performers it is in the area
of performer’s rights that there is the most need for action. Nowhere is this more acute than in the area of
audiovisual performers rights. It was a major disappointment for audiovisual performers worldwide that in
December 2000 the WIPO Diplomatic Conference on an Audio Visual Treaty failed which has resulted in
the continuance of a severe lack of balance in the arena of copyright and related rights.

But we have seen that in other EU member states it is perfectly possible for member states to introduce
national laws to give enhanced protection to audio-visual performers. At present in the UK if a performer
makes a recording and the recording is played on the radio, the performer gets paid their equitable
remuneration on the public performance. If that same performer then combines the same recording with
visual images then no remuneration is payable. The most striking example of this is where the performer
appears in a promotional video. In this example the performer is not only performing on the audio recording



3442451004 Page Type [O] 08-05-07 12:13:59 Pag Table: COENEW PPSysB Unit: 2PAG

Culture, Media and Sport Committee: Evidence Ev 29

as a musician or singer but is also appearing in the video as an actor or actress. In other words the performer
is performing twice as much. Yet as soon as the performance becomes audiovisual the performer gets
nothing with all performance income going to the audiovisual copyright owner, which in the case of music
is usually the phonogram producer. This imbalance needs urgent government action.

In the above example it is a controversial point as to whether in the case of a promotional video this is a
an audio-visual work in the same sense as a feature film or television programme. The collection society VPL
which is again wholly owned and controlled by the record companies is not prohibited from doing the right
thing and sharing the public performance from these videos with the performers, especially as the performer
will have paid between 50–100% of the cost of making the video. Instead they choose to pay themselves 100%
of the income and the performers get nothing.

We call on the government to take urgent proactive measures to influence the European Commission and
WIPO to seek to achieve an international audiovisual treaty. In the mean time the UK Government should
introduce national legislation to implement performers rights for audio-visual performers as has been done
in Germany and elsewhere.

The Introduction of a Public Performance Right in Sound Recordings in the Analogue
Environment in the United States

When the WIPO internet treaties (WPPT and WCT) were agreed in 1996 there was an opt-out provision
in regard to the public performance of sound recordings. The United States alone decided to exercise this
opt-out provision, which has subsequently resulted in a huge loss of income for UK performers and
copyright holders. The USA represents some 35% of the world music industry.

We call on government to apply as much pressure as possible on the US government to introduce a public
performance right in sound recordings in the analogue environment.

The Value of an Unwaivable Right of Equitable Remuneration and the Problems Associated with
Assignable Exclusive Rights

One of the success stories of recent copyright legislation is the right of equitable remuneration for
performers in the public performance of sound recordings. The reason for this success is that it has provided
an income stream for performers that cannot be assigned or waived by contract. Contrast this with the
recently introduced moral rights for performers (as obligated by the WPPT treaty and the subsequent EC’s
Information Society Directive), and the exclusive right of making available. The former can be waived in
contract and the latter is assignable which at present renders both meaningless. When a new performer or
performer/creator engages in negotiations for a recording agreement they have a very limited and unequal
bargaining position. Both the waiving of the performer’s moral rights and the assignment of the performer’s
right of making available are completely non-negotiable as far as the record company is concerned.
Performers need a collection society like PPL (if it had balanced governance) to which they could assign
their exclusive right of making available BEFORE they start negotiating a recording agreement. Only then
could this important right provide a new income stream in the digital environment for performers. A parallel
exists here with the PRS. It is accepted by publishers that songwriters will always assign their public
performance rights to the PRS usually before they negotiate a publishing agreement and publishers accept
that this is the normal procedure. Creators and performers need moral rights that are unwaivable in contract
and exclusive rights that are not swallowed by contracting parties in a dominant position. Certain exclusive
rights should only be assignable to a collection society.

We call on government to legislate rights for creators and performers that cannot be waived or assigned
in contract. Also any assignment of copyright should be illegal, transfer always being by license. Certain
exclusive rights should only be assignable to a collection society.

Royalties in the Digital Environment

The most serious practical issue currently facing creators and performers is the amount of remuneration
they are receiving from digital downloads, limited downloads, on-demand streaming, premium webcasting
and general webcasting. Physical distribution of recordings and digital distribution of recordings are
fundamentally diVerent processes. With digital distribution the phonogram producer does not have the
following costs:

1. The cost of manufacturing the CD.

2. The cost of manufacturing the CD booklet.

3. The cost of the jewel case or digi-pack.

4. Warehouse and storage costs.

5. Vehicle delivery costs.

6. Retail costs such as window displays and positioning costs.
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7. The cost of field staV selling in to stores.

8. The costs of processing sale or return stock or damaged/faulty stock.

Despite this the major phonogram producers are insisting on applying the same royalty rate structure as
in the physical world which in real terms means that on a 79p I tunes download the performer can expect
around 3–5 pence as a royalty and on a £3 ring tone download the performer can expect somewhere in the
region of 11p. This means that in the future, other than the handful of very successful performers and
creators, it will be very diYcult for them to make even a basic living. This business model is simply not
sustainable for the vast majority of performers and creators. Because the consumer can now cherry pick
recordings rather than being obliged to purchase an album of perhaps 12 tracks it is essential that the
phonogram producers share their huge savings as listed above with the creators and performers. The PRS/
MCPS alliance are quite rightly demanding a new mechanical/performance royalty of 12%, which is entirely
reasonable under the circumstances. Some phonogram producers are even applying a format reduction in
the royalty to replace the packaging deduction of old. This is again an example of phonogram producers
exercising their dominant position against the comparatively soft target of the creators and performers. This
policy will push aspiring performers to follow a do it yourself model or to sign to smaller independent
phonogram producers who operate on a 50/50 profit sharing basis. With a 50/50 net receipts deal performers
can receive up to four times as much from digital delivery than they would with one of the major phonogram
producers. The telecoms such as T-Mobile, O2 and Vodaphone and music service providers such as I tunes,
Napster and AOL, due to their sheer size are also operating in a dominant position.

The Music Managers Forum has launched its “Know More” campaign to inform interested parties and
consumers as to the imbalance that creators and performers are currently experiencing in the digital
environment.

We call for an industry norm in regard to digital royalties for performers of 50% of net receipts.

Home Copying Levies

We all know that whatever legislation is in place consumers will still want to record music at home and
share it with their friends and family. Most of our EU partners and countries such as Canada have for many
years successfully operated home copying levies on hardware and/or media. Britain was supposed to
introduce a home copying levy in the 80s but the government of the time changed its mind at the last minute.
As a result performers, creators and copyright owners have suVered by losing a very valuable income stream.
With DRM and TPM being rendered largely ineVective due to the analogue hole it is essential that the
government re-examine the potential of home copying levies.

We call for the government to introduce home copying levies on hardware and media without delay to
compensate creators, performers and copyright owners for the domestic copying of their works.

Blanket Licensing

Generally the anarchy due to the possibilities of the new technology suggest that systems of blanket
licensing for the use of music would enable easy access to all music for consumers, but would ensure
compensation for creators, performers and copyright holders. A voluntary user license analogous to the
BBC license may be worthy of consideration in future years.

Current French legislative proposals demand serious study as a first attempt by any government to
address this issue. The role of collection societies will be central to the viability of any of these schemes
making the regulation of collection society governance and eYciency paramount.

The BBC Creative Archive

We are delighted that the government intends to continue the BBC licensing system. The BBC like the
NHS is one of Britain’s great success stories and whilst we accept that certain changes in governance and
structure are necessary the Music Managers Forum strongly supports the BBC in its mission to inform
educate and entertain.

Whilst it is clearly the BBC’s duty to provide the best value for money possible for the BBC license fee
payer it is also essential that the BBC show respect and consideration of copyright and the valuable pool of
talent this country possesses. The UK has produced some of the world’s finest creators and performers and
it should respect, nurture and reward that talent so that this rich heritage can continue and thrive.

An invitation to “find it–rip it–burn it–share it and use it” has the air of an organisation which seeks to
undermine copyright rather than a publicly owned authority which should emphasise best practice.

We call for performers, creators and copyright owners to be compensated if their works are included in
the creative archive (unless they choose not to be) and the BBC should have an obligation to educate the
public in the importance of respect for copyright and its cultural importance.

We are also concerned that some performers and creators are signing away their rights based on the
Creative Commons license without being fully informed as to what they are signing.
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Conclusion

Whilst the Music Managers Forum represents managers and artists of some of the most successful British
artists such as Robbie Williams, Snow Patrol, The Gorillas and Phil Collins our organisation also represents
many managers and artists who are finding it hard to make even a basic living from their creative
endeavours. It is those creators and performers that need government help and protection in order to
develop in to the successful artists of tomorrow.

Creators and performers need the government to introduce reform of contract law in order to give greater
protection for the “underdog” in music business contract negotiation as occurs in the legal regimes of many
of our EU member state partners. We have seen with the equitable right of remuneration in sound recordings
that this can be done in the UK. This right is unwaivable in contract which has meant a genuine guaranteed
income stream for performers that cannot be swallowed by record producers in a dominant position.
Contrast this with the recently introduced moral rights for performers and the exclusive right of making
available both of which are in eVect meaningless as they are waivable or assignable in contract. We would
also like to see assignment of copyright outlawed so that any such transfer is only by license as is the case
in Germany, Austria and Spain.

The reform and regulation of the governance of collection societies is of fundamental importance,
particularly if they are monopolies. Collection societies will become ever more important as we go forward
into the digital environment of the future, making such regulation essential.

We would like to see the BBC play a far more responsible role in the education of the principles of
copyright and its importance to the nation for cultural diversity, and economic prosperity on a global scale.

20 March 2006

Memorandum submitted by British Music Rights

As the representative body of composers, songwriters, music publishers and their collecting societies in
the UK, British Music Rights1 welcomes the opportunity to respond to the Culture, Media, and Sport Select
Committee inquiry into new media and the creative industries.

Executive Summary

— Convergence has led to all major digital operators associating themselves closely with music in
order to build brand value;

— Copyright is the currency of the creative economy oVering a flexible framework as the key means
for rewarding creativity and encouraging investment;

— In order to realise the vision of “Britain as the world’s creative hub” the educational curriculum
should promote the skills base of creative entrepreneurship and a better understanding of
copyright;

— Government needs to forge better understanding between the core creative industries and newer
players in the value chain who control the distribution and/or signposting of creative content
online;

— ISPs and other platform operators should do more to promote respect for the value of creativity.
Moreover, they should employ more conscientious advertising policies designed to discourage,
rather than encourage, copyright infringement;

— There is a need for further clarity on DRM as an enabler, as opposed to copy control; we propose
an initiative to promote a greater understanding of this technology to consumer audiences;

— In order to improve consumer confidence in DRM, industry should consider a voluntary code of
conduct relating to “copy control”, stipulating clear labelling on uses and restrictions, inter alia;

— It is crucial to balance public service against market impact with respect to public sector bodies’
content delivery.

1 British Music Rights is the consensus voice of Britain’s composers and songwriters, music publishers and their collecting
societies. The members of British Music Rights are the British Academy of Composers and Songwriters, the Music Publishers
Association, the Mechanical-Copyright Protection Society (MCPS) and the Performing Right Society (PRS), which together
represent some 40,000 composers and songwriters and over 2,500 music publishers. We are also co-chair the Music Business
Forum (MBF), the informal collaboration of the wider music industry.
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The Context of Digital Convergence

1. Convergence is bringing radical transformation to how we access and consume creative content.
Deloitte estimates that worldwide convergence will lead to a massive $1 trillion shift in valuations and
revenues in the converging sectors by 2010.

2. Music is at the vanguard of this changing world. Within the music industry itself, digital technology
has significantly lowered the barriers to entry. Personal computers are latent composition and recording
studios and the web oVers a direct route to a global market place for bands and small companies, as the
Arctic Monkeys recently proved by breaking their music on the Internet through myspace.com. This has
presented great opportunities for independent, freelance and micro organisations, such as publishers and
composers.

3. Consumer access to music anytime, anyplace, anywhere is now a reality. Consumers can listen,
download, re-mix, watch and generally consume music in new, perfect quality, digital formats with little
eVort and incredible speed. With 26 million tracks downloaded legally in the UK in 2005, a four-fold
increase on 20042 and industry experts and analysts estimate that as much as 25% of the global music market
will be represented by digital sales in less than five years,3 the future of digital music looks bright.

4. The economic impact of digital music goes further than what is commonly perceived as the music
sector. Using the iTunes music service to drive hardware sales, Apple has so far sold close to 50 million iPods
globally. Mobile operators use music services to attract a high spending young demographic to their
networks, aiming music-focused advertisements at the 16 to 34 year old segments. Broadband now accounts
for around 65% of all internet connections (up from 43% at the end of 2004). All major operators, without
exception, focus on access to music as a key consumer benefit of broadband, and build brand value by
associating themselves closely with music.4

Promote Copyright Awareness

5. In the digital world copyright is the currency of the creative economy. It oVers a flexible framework
that continues to prove its ability to serve both large and small players and remains the key means for
rewarding creativity and encouraging investment in that creativity.

6. To maintain Britain’s capacity to compete on ideas, creativity and innovation, it is crucial that we
develop a contemporary “information age” school curriculum in which copyright, and the creative
entrepreneurship that translates rights into profits, jobs and economic growth, are central. In order to realise
the vision of “Britain as the world’s creative hub” further focus and prioritisation are required. Creators
need to understand how to manage and exploit their rights. Business people need to understand that the
value that creativity adds to their business and that designs, artwork, music, film clips need to be licensed.
Financiers need to understand the value of the intangible assets of companies in order to play a key role in
lending money to start up and growing creative businesses, as well as better comprehend the skills base being
oVered by the creative community.

7. As part of the broad enterprise agenda British Music Rights has been working for some time to
highlight the importance of copyright education as an essential tool for those wanting to work in or with
the creative sectors.5 We have also inputted into Government policy through the Creative Industries IPR
forum, the DCMS Creative Industries Higher Education Forum, and the Music Panel of Creative and
Cultural Skills Council to help highlight IPR education and awareness.6 We welcome in particular James
Purnell and Andrew Adonis’ plans for a seminar later this year to look at how to produce exciting and
innovative educational resource materials on the value of IP, examine what improvements can be made, as
well as draw upon examples of best practices in this area.

8. More recently we are working on developing a specific music programme with Young Enterprise
looking at bringing together enterprise and creativity.

2 IFPI Digital Music Report 2006.
3 Eric Nicoli, EMI Chairman, speech to MIDEM, January 2006.
4 British Music Rights commissioned research by Spectrum Strategy Consultants.
5 British Music Rights distributed a series of copyright education lesson plans in schools which were designed initially to fit

within music lessons to encourage young people to value the creativity involved in producing a piece of music such as a pop
song, or a film score, and to understand the importance of copyright to the economy and culture, particularly in the digital age.

6 The CREATE principles, developed by the Education and Awareness Group of the Government’s Creative Industries IPR
Forum, are annexed to this submission. We will be working with the group to help inform industry bodies, such as the CBI.
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Encourage Digital Responsibility in the Value Chain

9. More urgently, Government needs to forge better understanding between the core creative industries
and newer players in the value chain who control the distribution and/or signposting of creative content
online.

10. As we said above, legitimate digital music grew four fold between 2004 and 2005. However, these
figures must be seen in the context of a larger market for music consumption—the unlicensed file-sharing
market. Jupiter Research recently concluded that only 6% of all European internet consumers pay to
download music while 11% share music without paying.7

11. Within the parameters of the E-Commerce Directive, rights owners and platform operators cooperate
well in removing identified instances of unauthorised content. However, as the new distributors of creative
content, ISP’s and other platform operators should do more to promote respect for the value of creativity.

12. Certain operators (Playlouder MSP, Snocap/Mashboxx) have demonstrated that the technology
exists to filter and therefore monetise unauthorised content on their networks. Google famously
demonstrated that filtering was possible when dealing with Chinese censorship restrictions—yet shows no
signs of applying similar restrictions to safeguard the revenue streams of our creative sectors.

13. ISPs should also employ more conscientious advertising policies designed to discourage rather than
encourage copyright infringement. AOL’s recent awareness campaign “play legal” is an example of good
practice in this area, but much more support from other stakeholders is still needed.

14. The creative economy requires platform operators to demonstrate greater responsibility in relation
to the rights of the creative community. As part of a solution, Ofcom and Government should consider their
roles in bringing diVerent stakeholders together to develop voluntary solutions (as Ofcom has done in the
independent TV production sector) or, if necessary, considering whether regulatory solutions have a role
to play.

An Appropriate Role for Digital Rights Management (DRM)

15. Digital rights management is a key part of a creative digital future.

16. There a need for further clarity on DRM, especially to consumer audiences. A limited and uniform
definition of DRM can not suYciently take into account their numerous and very flexible functions. To
simplify, DRM terminology (as based in UK/EU law) falls broadly into two camps.

— Technological protection measures (copy control).

— Rights management information (for auditing, monitoring and distributing use).

17. Unfortunately, DRMs have become almost synonymous with copy control and recent debacles such
as the SonyBMG root-kit have seriously undermined consumer confidence in DRM technologies as a way
of setting usage rules for the digital world. In fact, copy control is just one small element of DRM and an
element that is often completely absent.

18. We propose an initiative to promote a greater understanding of DRM as an enabler allowing digital
services to operate and which allows music usage to be tracked so that songwriters, artists and labels are
paid the correct royalties and so online music services can flourish.

19. We will also be encouraging the independent Gowers review team to promote the creation of a code
of conduct to be applied to the use of copy control which could, for example, stipulate clear labelling
informing the consumer whether copy control is applied to the content and if so what uses it permits, what
uses it restricts and what software would need to be installed on the consumer’s hardware.

Creative Archive and the Public Sector

20. Digital technology opens up new avenues which public sector bodies such as libraries and the BBC
can and should explore in order to maximise the impact that our cultural institutions have on society. It is
however crucial to weigh up public service against market impact.

21. In the context of the Creative Archive we share the laudable vision with all the partners in the Creative
Archive Licence Group—this is a great opportunity for the BBC (and other organisations) to attain real
public value whilst fulfilling broader policy objectives.

22. While a non-commercial creative archive fits the remits of public service broadcasters, we need to
ensure that it does not become, in practice, a means of curtailing the term of copyright that exists in musical
compositions and which underpins the business model of composers’ and publishers’ businesses.
Furthermore, we should be mindful that suYcient “non-commercial” activity lowers commercial values.

23. As a partner to the creative industries, the BBC needs to promote copyright awareness, particularly
where there is a perception of material being supplied free of charge. We strongly hold that if the BBC is
launching a service that allows cutting and pasting and employs a new kind of copyright licence, it should

7 Jupiter, European Music Consumer Survey, 2005.
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have a responsibility to build in a copyright education/media literacy programme around this given the
BBC’s public service obligations to act as a beacon of good practice. The BBC has a central role to play as
a copyright education facilitator because of its unparalleled access to audiences on a variety of levels and in
a multiplicity of ways.

24. The educational role of the BBC should also embrace the ways in which young people can learn to
appreciate how creators of, and investors in, music and other copyright works are able to build and maintain
careers and businesses in the creative industries. However, the messages accompanying the Creative Archive
scheme—“find it–rip it–mix it–share it”—have thus far contributed to confuse consumers’ expectations.

25. If the BBC is creating a million new creators via this project it would be irresponsible of the BBC to
develop all these new creators and encourage them to immediately give away their work on the creative
archive system without informing them that they have a choice to:

(i) either feed their work back into the creative archive “share-alike” system; or

(ii) seek commercial licences from the creators whose work they are using, and launch their work
commercially by re-engaging with the BBC or a commercial operator.

26. In the context of the BBC’s public value test, we support the concept that the BBC should be subject
to an independent market impact test to weigh the potential value to users against any risk that the BBC
might prevent opportunities being exploited by commercial interests. This process should be as transparent
as possible.

27. In the context of i2010 Digital Libraries, British Music Rights has urged8 the European Commission
to consider carefully what sensible role libraries should have in digitising and digitally distributing material
in view of the very significant impact that this could have on the commercial market. Fundamentally,
libraries providing remote and digital access to their collections cease to operate purely in the traditional
library sphere and eVectively become commercial operators, therefore needing to seek copyright clearance
for non-public domain material.

28. In order to move forward in this area as constructively as possible, and given the potential impact
upon commercial considerations, we have recommended to the Commission that transparent and open
discussion with all interested parties takes place together with a Regulatory Impact Assessment. We have
also suggested that any activities by libraries on digitisation and online accessibility be originally limited to
out of copyright, public domain works which are in any case the natural focus for digital preservation. As
regards copyright works the respective right holders seem best placed to decide how to digitise their works
and how to make their material available online given this is often in their interests.

23 March 2006

8 For more information, see www.bmr.org

Witnesses: Mr Christian Ahlert, Public Project Lead, Creative Commons, Ms Jill Johnstone, Director of
Policy, National Consumer Council, Mr David Stopps, Head of Copyright & Contracts, Music Managers
Forum and Ms Emma Pike, Chief Executive, British Music Rights, gave evidence.

Chairman: Good morning, everybody. This is the
second session of our inquiry into new media and the
creative industries. I suspect that in both our
sessions this morning we will be concentrating on
copyright issues, although not exclusively. Can I
welcome to the first part, Christian Ahlert of the
Creative Commons, Jill Johnstone of the National
Consumer Council, David Stopps of the Music
Managers Forum and Emma Pike of the British
Music Rights. I am going to ask Philip Davies to
commence proceedings.

Q59 Philip Davies: Copyright laws were founded on
two principles: one being the need for private rights
allowing creators and investors to earn a proper
return; and the other being the need for material to
go into the public domain once that return had been
earned. Jill, I think the National Consumer Council
suggested that that regime was designed for the
analogue world and it was unfit for the challenges for

the digital world. I wonder if you could perhaps
explain why you think that and whether everyone
else agrees with you or not?
Ms Johnstone: I think the principles behind
copyright legislation, ensuring a fair return to make
sure society benefits from creative inventions, is as
important today as it was at the beginning of
copyright law. I think where the lack of balance has
come in is that the private rights part of the public/
private bargain has been extended and extended
over time to the extent now that we have an over-
protection of rights to the detriment of consumers
and the public interest.

Q60 Philip Davies: Christian, would you agree?
Mr Ahlert: Yes, I agree with Jill’s point but I would
like to add something which I think you as a
committee should consider, because you make that
basic equation in between that creativity depends in
some sense on copyright. I have been an academic in
this field for quite a while at Oxford and have looked
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at many diVerent studies, but there is not a good
study that shows that there is a clear link in between
the amount of creativity you have in a society and
copyright per se. What I think is interesting, and I
also think what is not researched very well at the
moment, is the clear economic question of the way
the current copyright machine works.
Mr Stopps: Obviously copyright is immensely
important to the people we represent. We represent
performers and creators, the featured artists, you
hear on the radio and see on the television who are
responsible for 95% of the income in the music
industry. We need to encourage creators and
performers. Britain has a fantastic history of
producing amazing talent, writers, actors,
musicians, creators and performers. We have a
fantastic heritage. We should be encouraging that
tradition. We should be encouraging creators and
performers and rewarding them properly for their
endeavours. They are an enormous asset to our
society. I am very much in favour of extending the
term of protection of sound recordings. I think it is
far too short at 50 years. When that came in, in the
1911 Copyright Act, the life expectancy at that time
was 50 years and now, life expectancy is 78 years. It
really does need extending to protect performers and
record companies for that matter.
Ms Pike: On the whole question of whether
copyright is fit for the purpose of the digital
environment, for me the purpose of copyright is to
incentivise creativity, but not in the sense that
Christian was saying that there is not much of a link
between how creative a country is and what the
copyright laws are. Philip Pullman put it very well in
a speech not so long ago when he said that copyright
does not necessarily incentivise creativity. Creative
people are going to be creative whether there are
copyright laws or not. All that copyright law really
does is provide a means by which people can actually
earn a living from their creativity. By earning a living
they actually have the time, the space and the
freedom to go on creating. If you do not have those
copyright laws in place then what you have is a
country of very creative people but who are creative
in a very amateurish way because they are having to
do their creative work in their spare time as well as
doing a day job. For me, that is what copyright is all
about; a digital world does not change that one iota.
There are areas where I think copyright law needs to
adapt to respond to the challenges of the digital
environment, but I do not think that we should be
undermining it as a concept per se.

Q61 Philip Davies: I think you said you felt that the
restrictions were in place to the detriment of the
consumer. Do you have any examples of anything
in mind?
Ms Johnstone: What we would like to see is, in a
sense, an outbreak of evidence-based policymaking.
What has happened over the years is that the term of
copyright has increased and increased and
increased, and in some cases the scope of what is
covered by copyright has increased so that the
balance is no longer there between the public interest
and getting works into the public domain as quickly

as possible and has suVered, and the monopoly
rights of rights holders’ have increased. We would
like to see a much better evidence base for deciding
what the term of copyright should be. The
disbenefits to society and consumers are in terms of
price and choice of goods available. Works may not
be exploited so they never come into the public
domain at all at any price; and prices will be higher
than they otherwise would be without monopoly
rights. That is the cost to consumers and society of
overextending copyright. Going back to the digital
world and the issue you raised about digital, the
technology has, in a sense, made things possible
which were not possible before; so exploring the
technology has left consumers in a bit of a legal
vacuum. Things that were previously tacitly
accepted as fair use are now things which they are
either finding restrained through Digital Rights
Management tools, or they are facing prosecutions
for doing things which might have been accepted
before. What we want to see are some fair rules for
the game and some much clearer consumer rights set
out in the copyright legislation than we currently
have.
Mr Ahlert: I want to add something which I think is
very interesting in this context. There is legislation
being discussed in the French parliament at the
moment, which is also a Member State, so it might
be of interest. In France they are discussing whether
or not Digital Rights Management actually restricts
consumer choice, and in some regards it does. In a
digital and a converging digital world you cannot
look at copyright as completely separate from
Digital Rights Management. I think they have
reached a point in the whole discussion where you
can see basically (through a software code, through
implementation in the hardware of MP3 players,
laptops and DVDs) there are restrictions placed on
what consumers can do with the content they
purchase which go far beyond what copyright law
always allowed consumers to do. For example, in a
non-digital environment you could always make a
copy of a record you had purchased. That can
eVectively be reversed or you are locked into one
particular device—and this is where Apple has
heavily complained in France. I think that is a
hugely important issue to look at—how Digital
Rights Management actually over-protects certain
industries and limits consumer choice.

Q62 Philip Davies: I was just wondering what your
view was of where the balance was between the
consumer and the creative regime?
Ms Pike: Actually copyright law does serve the
interests of consumers, by promoting and
incentivising the production of creative goods in the
first place. Obviously there is a balance to be struck
between the interests of the creative community and
consumers, and that is why copyright does come to
an end after a certain period of time. What that
period of time should actually be is a question for
Government. I agree with Jill’s call for evidence-
based policymaking, and that is precisely what is
happening at the moment with the Treasury having
commissioned a consultation and, I believe, also a
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study to look at whether an extension of the term of
copyright on sound recordings would benefit or not
benefit the interests of Britain’s creative economy.
Mr Stopps: Basically, if you are talking about the
public domain, if you take sound recordings, for
example, if they come out of copyright and into the
public domain after 50 years what happens? The
record company keeps selling the album, usually for
the same price; the record company own the
artwork, because the artwork has a life of copyright
of 70 years after the death of the designer. It is a
much longer period of copyright. So the public do
not benefit; the public keeps paying the same price
for their Edith Piaf CD, or whatever it is that has
gone out of copyright. The only group that miss out
are the performers, because we stop getting paid
after 50 years. The record companies actually get
more because now they are not paying the
performers and they are making a larger profit on
the CD. They own the artwork and nobody else can
put that out with that artwork because it is
controlled for a much longer period of time. It is
really an issue, as always, of creators and performers
losing out. We always get the short straw and we
would like Government to listen more to us and to
have a better balance of rights based on the
performer and creator. The imbalance at the
moment for us is between the exploitive community
and us. We are often very much in line with
consumers. At one end of the process you have the
creators and the performers and at the other end you
have consumers, and it is what happens in the middle
that is the problem as far as we are concerned. We
often see very much eye-to-eye with consumers—not
on everything—and copyright protection is one of
the contentious issues, but as explained, it is not
necessarily in the consumers’ interests that term is
not extended.

Q63 Janet Anderson: If I could just press you, David,
on the 50-year issue. What does Government have to
do to get that extended, because I think there is a
European angle to this? Do you think there would be
any cost to the Exchequer in not extending it beyond
50 years?
Mr Stopps: if you could extend it beyond 50 years
you would get more income from taxes and the State
would benefit. Poor musicians, performers and
creators would not cease to have an income so you
would not have to provide State aid to support them
and you would also be able to tax rich artists, and
record companies, after the 50-year period. From
the State’s point of view there are clear advantages
in extending. True you have to go to the European
Union now and campaign on our behalf there
(please), but hopefully you can persuade the whole
of the Commission to come onboard with us.

Q64 Janet Anderson: Has anybody made an estimate
of the cost to the Exchequer of not extending it
beyond 50 years?
Mr Stopps: I am not aware of that. There may be but
I do not know.

Q65 Chairman: Jill Johnstone, you are completely
opposed to this, are you not?
Ms Johnstone: Yes, we are. I am very sympathetic
with many of the arguments about artists’ rights,
and it is an issue we raised with the Commission
when we were making our submission on their
review of copyrights in 2004, about whether
copyright could be used to try and improve artists’
rights. I do not think the way to do this is to extend
the term. One needs to look at other ways of
protecting artists from unfair contract terms. Our
view is that the terms of life plus 70 years of many
copyrighted works are way over what is needed. It is
very hard to see how you can relate them at all to the
need to incentivise investment in creative works. The
way to deal with this is to reduce copyright terms and
look at other ways of improving artists’ rights.

Q66 Chairman: That is not what happens in other
countries though. We are relatively short in terms of
the length of term of copyright in this country,
compared with America and Australia?
Ms Johnstone: America yes, but not necessarily
other parts of the world. I would start looking very
critically at these extraordinary long lengths of
copyright term—and I cannot see any argument for
justifying them in terms of the incentive to create and
invest in creation—and to look at bringing those
terms down. We would like to see a presumption
against the extension of copyright terms; and, going
back to the evidence-based point, a serious
independent look at the costs and benefits to society
as a whole of these very long monopolies. In other
areas of the economy we have the competition law
which we strenuously enforce; and here we have
turned it on its head. While it is legitimate to recoup
returns on investment, it is not legitimate to have
monopoly rights to extend to the descendants of the
original creators.

Q67 Chairman: We are not talking about
descendants; we are talking about living artists
whose creative work is suddenly no longer to be
theirs to control?
Ms Johnstone: In the case of sound recordings which
are 50 years, for other ones, we are talking about life
plus 70. I do not see that there is an economic case
for extending the current term. In fact I think there
is a good economic case for moving back in the other
direction.
Chairman: We may return to this in our next session.
Can I bring in Adam Price.

Q68 Adam Price: My question is to Christian Ahlert.
To what extent do you think that the nature of
creativity is changing in the digital age? The false
dichotomy between the professional artists and the
passive consumer seems to be blurring with the
copying. Copying is part of creativity, is it not,
whether it is sampling in music or the use of collage
going back a hundred years in art? Is the nature of
creativity changing and should we be enabling that
by actually bringing down some of these copyright
barriers?
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Mr Ahlert: It is not necessarily changing. Something
which comes naturally to all of us is when you first
go to school you learn by copying. When you learn
how to write you basically are being taught by a
teacher and you are meant to copy; that is your basic
way of doing things. Over time your creativity and
originality increases because you are assembling the
world and you are aggregating it. That was always
part of the way we as humans basically live and
learn. What is diVerent now is the economic
transaction costs are diVerent. If you actually speak
about a digital environment you are not producing
a copy of something; it is exactly the same and that
makes the whole economics of the game very
diVerent because now we can easily distribute a song
to thousands of people and it has the same quality.
I think what is happening is, if I look at my younger
cousins for example, the way they use the Internet,
they go to Google, they look for images and then
they copy and paste them into a document. It is a
very rational way to work in this environment and
this is where Creative Commons provides, because
we actually work within existing copyright law. We
are not aiming at changing copyright law. We are
trying to provide an environment with a licence
which says you can do certain things and you can
produce derivative works. There are apparently
many people out there who think that is a good idea.
We have just done a small study for the Arts Council
looking at how many people in the UK are using
Creative Commons’ licences. The licence has just
been available for a year now and you can see there
are more than a hundred thousand websites using it
now, which is an indication of this. There are many
artists who think it is practical to copy parts and then
reassemble them. There is also the question about
what the law should do if you eVectively break it. Let
us face it, it is the reality out there. My friends all
have lots of music on their iPods and laptops which
is not bought in a record store. Do you want to treat
this as basically a criminal oVence or the way the
French are going right now, and looking at it and
making it more like a traYc oVence; that is
eVectively what is happening.

Q69 Mr Sanders: I like David’s idea that if we do not
extend the rights there will be all these impoverished
artists. It conjurers up a vision of Mick Jagger
having to claim pension credit! I think you might
over-egg the pudding on that one. I think there is a
real issue here of what is the nationality of the
creative talent? Because we have this issue, do we
not, of content that originates in one country not
being freely accessible in other countries. For
example, DVDs that originate in America are
available in a content that cannot be accessed in
other parts of the world. What vision do you come
down on? Is it that the creative content should be
available to everybody wherever; or that we should
hide behind diVerent national systems, perhaps the
way the French are going, perhaps the way we
should go, where we try and protect (or maybe not
protect) our domestic consumers from having access
to that content? What side of the fence are you on?

Mr Stopps: Firstly, I would like to say, whilst we do
represent Robbie Williams and Pink Floyd and
those sort of people, but we also represent a host of
performers who are having to work at Tescos on the
checkout to get by.

Q70 Mr Sanders: That is only because their music is
not as popular as David Gilmour and Roger
Waters?
Mr Stopps: Maybe they have had a mild amount of
success and some compensation should come back
to them in later years.

Q71 Mr Sanders: One-hit wonders.
Mr Stopps: Not necessarily, no. There are a lot of
people out there who go round clubs performing and
never really get into the charts but they are a very
important part of our culture; they are a very
important part of society and they need that
protection. It is not so much an issue for the Robbie
Williams’s but very successful artists at that level are
very few in number.

Q72 Mr Sanders: I am being provocative.
Mr Stopps: I want to make that clear. Most of the
people we represent are struggling performers—
featured performers admittedly but struggling and
trying to make a living—and we are trying to get
them out of the Tesco checkout counter so they can
make a permanent living as a professional and get
properly compensated so they can aVord to live;
create much better works; much better recordings
and tour more etc. That is the name of the game as
far as we are concerned. As far as the DVDs and the
territorial restrictions are concerned, I totally agree
with you—I would like to see restrictions removed.
It is outrageous that you buy a DVD in the USA and
you cannot play it in the UK. I do not see any
justification for it. Creators and performers want
their music to be heard and seen by as many people
as possible; that is the bottom line. They want as
many people as possible to enjoy their creations. We
would say we certainly want maximum access and
anything that restricts access is undesirable.
However, if you do have access creators and
performers should be compensated.

Q73 Mr Sanders: Can you do that on a country-by-
country basis, or do you actually need some
international standard?
Mr Stopps: The international standard of course
originally come from WIPO in Geneva. If there are
international treaties they then come through to the
EC; they then make a directive, and it then comes
down to national law in the UK. You would have to
start in Geneva with WIPO, Certainly the British
Government is represented there, as you know. I
think it should be as international as possible. There
should not be any barriers. We want maximum
access to the works that our creators and
performers provide.

Q74 Rosemary McKenna: Before I go into the
questions I want to ask, I want to say something
about the dilemma that you all face because I think
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that is a problem we have. Behind every Robbie
Williams and every K T Tunstall, there are loads and
loads of people who have been working away there
for years and years trying to get their music played
and trying to get their arts performed. It is about
strengthening the balance between the consumer
getting good quality aVordable access, and about
looking after those people who are not going to
make it. I think we should be talking more about
how we use the digital new media to do that, to try
and make it accessible. I read recently about the
young girl who set up a club in her own basement
and put it out on the Internet and she is hugely
successful. That is the kind of thing. We get a wee bit
bogged down in worrying too much about rights and
not enough about saying, “Let’s use the new media
to try and improve access” and thereby improve
everyone’s accessibility and protect the performers.
Would you like to comment on that?
Mr Stopps: Certainly the DIY possibilities that the
Internet has created are fantastic. As I have said, at
one end you have the creators and the performers,
and at the other you have the consumer. What some
artists are doing is completely missing out what is in
the middle and are going straight to the consumer
with their own websites and selling their own CDs on
their websites announcing tours on their websites;
and selling CDs at shows. So they are completely
missing all that out. The thing they are going to lack
is investment. The record companies can provide
serious marketing investment which can take artists
right through to another level. Occasionally one gets
through, and this is where the Arctic Monkeys are a
great example, but they really are the exception. You
do need that marketing investment from the record
companies. However, the DIY model is very good;
but even with the DIY model you are going to
depend on collection societies. Collection societies
are going to become very important to you. If
nothing else that this Committee does, if you can
create regulations for the democratic governance, of
collection societies, I think that would be an
amazing achievement.

Q75 Rosemary McKenna: The young people who are
downloading and accessing through the Internet, do
they understand that?
Mr Stopps: Yes, they do. They have to be members
of the PRS.

Q76 Rosemary McKenna: No, I mean the people
who are accessing it. Not the performers but the
youngsters who are actually accessing the music, do
they understand all of that?
Ms Pike: I think possibly in many cases not actually.
Going back to your original question, about how the
industry really should be taking advantage of the
opportunities of the new digital technologies—I
think that is absolutely right. I do think the DIY
band phenomenon that David is talking about is
extremely exciting. Obviously the Internet does
create access to markets for individual bands, also
small labels, small music publishers and so on. That
is actually a fantastic leveller, which is really very,
very exciting. I think in terms of what we can

actually do to try to monetise new technologies and
really take advantage of them, we need to find ways,
for example, of legitimising peer-to-peer technology.
Peer-to-peer is simply a technology. It has good uses
and it has abusive uses. The industry is really trying
very hard to license it wherever possible. There is one
emerging business called PlayLouder which is
basically an Internet service provider and if you
subscribe to that Internet service provider you are
able to share music with all of the other people who
are also subscribers in a secured walled garden-type
of arrangement. There are very exciting emerging
legitimate uses for peer-to-peer technology. Where
we struggle at the moment is in trying to licence peer-
to-peer operators who have got no interest at all in
respecting copyright. We are talking about services
like Limewire, Mininova, Grokster, Roxter, all of
these, where basically their business model is
blatantly selling advertising on the back of
illegitimate music. At the moment they are protected
by certain safe harbours in the law, which means that
it is very diYcult for us to actually either license them
or litigate against them to close them down. The
upshot of this of course is that the consumers end up
being sued because they are the only people who are
actually committing any kind of infringement. If we
could in some way alter the norm so that rights
holders were able to go to these peer-to-peer
operators and license them, then obviously that
would possibly alleviate some of the frustrations of
consumers in getting sued, because the target would
then become the peer-to-peer operators. We would
then have more legitimate peer-to-peer services;
happier consumers; and remunerated artists.

Q77 Chairman: Do you want, therefore, a new
copyright law to take account of all these new
technologies?
Ms Pike: It is a question of how you go about doing
it. In other territories, such as Australia, Australia
has actually introduced some new legal provisions
which clarify the liability of peer-to-peer service
providers. In the US it is being done gradually more
via case law with the very important decision against
Grokster which was last year. It is a question of how
we go about doing it in the UK. There are various
organisations which are currently trying to look at
possible solutions.

Q78 Chairman: Last week we heard from BSAC who
are an umbrella body. Their view was that we should
not have a new copyright law but we should make do
with the existing provisions in law, even though
these do not necessarily take account of modern
technology?
Ms Pike: I think it could be just a question of
tweaking and clarifying the existing provision. I do
not think you need a whole overhaul of the
legislation but some clarification is probably
required.

Q79 Rosemary McKenna: Do you want to comment
on this area?
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Ms Johnstone: I think a number of issues have been
raised which I want to comment on. One was a point
raised by Adam Price on creativity. More and more
people have access to tools of creativity now, and so
journalists find themselves surrounded by bloggers
and computer games are designed to be added to,
and I think we do need to look more broadly at
creativity and where it happens in the economy. I
think perhaps our innovation policy is rather old-
fashioned in that respect. Another issue that was
raised was the partitioning of markets through
technical means. Clearly David is against regional
coding on DVDs, and obviously we are very
concerned about intellectual property rights being
inappropriately used as anti-competitive tools. I am
not sure one needs to involve WIPO in thinking
about how one deals with those kinds of issues.
There are things the UK Government can do as well
as the Commission to look at how one stops that
kind of market partitioning. I agree with Emma, the
technology has produced fantastic opportunities for
people and we do need to find ways in which
consumers can use it with certainty. I think the
current uncertain environment for consumers is not
helpful, and it certainly puts consumers and the
industry at loggerheads with each other. Finding
new ways in which people can make use of the
technology is very important.
Mr Stopps: I would like to say something on your
point about whether we need a new copyright law. I
would agree with Emma that we just need a few
changes to the existing copyright law. It has taken us
a very long time to get to where we are with the
amended 1988 Act. There have been a lot of good
things happening and, I would say, some bad things.
If I can just give you a few very brief examples of
areas where we think there is a huge imbalance. I
mentioned the collection societies. They are going to
become more and more important as we go into the
digital era. The democratic governance of collection
societies is absolutely essential. There is only one
that is right at the moment, and that is the PRS.
They have six publishers and six writers on the
board. The other monopolistic societies need to
follow that example. If you are going to be a
monopolistic collection society you must have
democratic governance. I cannot say how important
this is. If you take PPL, for example, over 90% of
their income is due to featured artists, the people we
represent. Nobody plays a record on the radio
because of a session player or because of a record
label—there might be a few jazz genres where that
might happen—but let us say 90% of the radio play
comes from featured artists because DJs want
to play featured artists. We only have one
representative on the PPL board out of 16 board
members and that is a big problem for us.

Q80 Chairman: Do you think that is something the
Government should approach?
Mr Stopps: I do. I think the Government should say,
“If you’re going to be a monopolistic collection
society, you have to have a democratic board
structure”. It is just basic democracy. We are not
represented properly and it is a big, big issue. There

have been abuses which I could go into but we don’t
have time. The other thing is audio-visual rights—
that is a very big issue for us. There is no legislation
for audio-visual performers. The balance of right is
completely lacking in that area. If you get played on
the radio, as a performer you get paid; your public
performance right kicks in and you get paid by PPL;
if you then make a video where you are actually
performing twice as much, because you are now an
actor in the video and you have your record playing
underneath, you get no rights at all and it all goes to
the record company. That is an imbalance which
desperately needs putting right. Fair dealing is
another issue. There is a company called Classic
Rock Productions at the moment which is putting
out DVDs of footage of Pink Floyd, for example,
and then they get an unknown musician oV the street
to critique it and review it; it then falls under the wire
because it is now a work of review and criticism and,
therefore, they do not need to clear any rights at all
and they do not pay anybody any royalties. This
company are on their 60th DVD and they are
making an absolute fortune which desperately needs
sorting out. There could be a lot of other companies
following them which could drive a coach and horses
through the entire copyright system in this country.

Q81 Mr Sanders: Could you explain how that
works?
Mr Stopps: With fair dealing in the 1988 Copyright
Act if you are using a work for, say, a news
programme or for review or critique then you do not
have to clear any rights. BBC1 News, for example,
when they use a bit of football footage from Sky can
do that legally and they do not have to pay Sky. They
can do it because it is a news item and it comes under
the exceptions rule. Fair dealing for review or
criticism also comes into those exceptions. This is a
huge issue. This company very cleverly spotted the
loophole and are exploiting it to the maximum and
others will follow.

Q82 Chairman: It is a tweak that you want?
Mr Stopps: Yes, a tweak. I think the spirit of the law
was that it was genuine critique and review, for
example in a programme that genuinely reviewed
such things, but not to sell them on the open market
for commercial gain—that was not the intention.
However, the law does not say that as such and it
needs to. The other point that is very important for
performers’ rights is that the right to remuneration
that PPL administer has been a big success for us. It
is not assignable in contract and is therefore, it is a
right that a performer cannot have taken away by
the record company. It is an independent right that
we all get. That is the only one I can think of under
UK law where a performer has a right that is not
assignable in contract, and that is because it is a
remuneration right. We are against exclusive rights.
Exclusive rights do not mean anything to us. If you
take the right of making available or the moral rights
of performers that came in this year, those are
meaningless because the moral rights are always
waivable in a contract. A record company (and a
publisher for that matter) will never sign an
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agreement where they are not waived so they are just
meaningless. The making available right, which is
the big exclusive right that creators and performers
received from the WIPO Internet treaties, is always
assigned and is totally non-negotiable. It is always
assigned so we get no benefit at all from it.
Chairman: I think we are going to have to move on!

Q83 Rosemary McKenna: You are saying that
Creative Commons is a balance between one
extreme and the other—total copyright and
freedom. How many works are currently licensed
under Creative Commons? Could you give us an
idea of the range of the work? As is sometimes
suggested, are Creative Commons and the BBC’s
creative archive a threat to other industry
stakeholders?
Mr Ahlert: Let me start with the first question.
Creative Commons was started in the US something
like four and a half years ago. Now you can find on
the Internet roughly 25 million back-links to
Creative Commons. It sounds a lot, 25 million. I
have to example very, very shortly what I mean by
“back-links”. Basically what you do is have a piece
of work—it could be a picture—and you put it on an
Internet site; you attach a licence to it which has a
small logo and underneath you have what we call a
“human readable layer”—because it is not the
licence in itself, it spells out the basic terms of the
licence; like you can make a derivative work, or you
can copy this work. We have done this because
nobody on the Internet has the time or the
inclination to read a licence which has been drafted
by a lawyer. This is one of the problems. If you
license stuV you have a five-page document and you
always click through. You have lawyer licence, if
you like. There are roughly 300 jurisdictions now
throughout the world which have created their own
Creative Commons licence. We started in Oxford
three years ago with a team of lawyers and then the
licence was released a bit longer than a year ago. As
I said earlier, there are like 100,000 links to the main
Creative Commons page, and this is an indicator of
how many licences are used. You can in the
meanwhile search through Yahoo and Google for
Creative Commons licence content. If you look at
the Internet, how do you find stuV, how do you
access something? The main access points are
Google and Yahoo. This determines what you see.
For the Arts Council project we have developed
tools and you can measure how many sites Yahoo
finds. What type of content; anything from music to
films. There is a very prominent photo-sharing
website, for example, which was bought by Yahoo
last year which is called Flick. People upload their
digital photos on those sites. A significant portion
of those pictures are licensed under Creative
Commons. Yesterday I had a meeting with
representatives from 30 diVerent museums in the
UK, because they are looking at the possibility of
using Creative Commons. We have a number of very
small, young record labels, also based in the UK,
that are making use of Creative Commons. You
might ask, why are they doing this? Quite often they
are young start-up companies; they are mainly

signing up unknown artists and what Creative
Commons basically says for the songs is that you can
share those songs with others; you can distribute
them. In a sense it is a good marketing tool in a
digital environment. These online record labels are
saying that they are sharing more of the profits they
make with the artists then other record labels. This
is a very young and emergent industry. I think it
would be very interesting to look at how the business
models work and how they actually make money. I
would not recommend Creative Commons for
everything, but in certain contexts it makes a lot of
sense. I had a sense in the discussion that there was
still this separation between consumer and
professional producers. I think you will have that
separation always but I think you can conceptualise
consumers diVerently in this environment and they
are more proactive where they participate in the
production of culture and the adaptation of culture.
That is the main reason why certain artists, even
small businesses in the creative industry, are starting
to choose to use Creative Commons because they see
that basic copyright law is more a barrier towards
that form of creativity than it actually helps.

Q84 Mr Hall: Just tell me if I understand this
correctly. What you are saying is that the copyright
of 50 years should be extended to 70 because artists
in 1955 who did not sell any records and did not
make it big are reliant upon the income from those
record sales and airplays now. Is that what you are
saying?
Mr Stopps: Absolutely. I was reading an article
recently about Joe Brown—and I do not know if you
are old enough to remember him, I am—and he had
a few hits around that time, probably in the late 50s
and early 60s so he is not out of copyright yet but he
will be soon, but he has not had any success since. He
is relying on those few hits he had at that time, which
keep getting reused and replayed on the radio all the
time, to give him some sort of pension in his older
age. That is absolutely an issue.

Q85 Mr Hall: That must be one of the very few
exceptions, must it not? There are not many artists
out there who are reliant on two or three hits. What
sort of income will he be getting?
Mr Stopps: It depends on how much it is played on
the radio. Certainly his records are still played on the
radio and people still buy them. All that will happen
is that the record company will keep selling them but
the performer will not get paid. The record company
keep making a profit, the consumer does not really
get any advantage because they are still paying the
full price for the CD and the only person who will
lose out is Joe Brown and there are lots of Joe
Browns out there.

Q86 Rosemary McKenna: He is a performer or just
not a writer?
Mr Stopps: Absolutely, that is the thing. If you are
a writer you get 70 years after you are dead. The
diVerence between those two terms of copyright is so
extreme, why is that? It is certainly discriminatory
against performers. The reason is that the law on the
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rights of performers is one hundred years younger
than that for composers, creators and songwriters.
That is the only reason there is a diVerence. On the
song-writing side, copyright can last for 130/140
years if the song was written when the creator was 20
and they lived to 80. On the performers’ side it is 50
years no matter what. Those two things are so far
apart they need to be brought together.

Q87 Mr Hall: You are trying to get the genie back in
the bottle which is almost impossible. Because of the
technology that is available, people download stuV
on the Internet and they do not give a second
thought about copyright and probably do not
understand copyright law. Why do we not find some
other way of rewarding the artists for their creative
talent rather than just relying on copyright?
Mr Stopps: We would be open to any suggestions
that you had if they were reasonable! I think one of
the key features of this is education in schools on
copyright and the importance of intellectual
copyright to this country in terms of the economy
and cultural significance. I think education is a
fundamental issue which we need to focus on.

Q88 Mr Hall: The youngsters are actually
downloading the material that is popular today; that
will not aid Joe Brown; and CliV Richard, Mick
Jagger or Keith Richards are not impoverished; they
are reasonably well looked after. If we actually made
this part of the curriculum and said that this is what
copyright is all about, that will only deal with people
who are illegally downloading stuV and playing it
publicly and not for their own private use. There is
not much benefit there, is there?
Mr Stopps: I think there is. I think education is
absolutely important. It is a very important part of
the economy now—intellectual property rights—
and I think kids need to understand when they are
just ripping music for nothing that there is
somebody who created that and performed on that
who is not getting paid, and that is not right. We
have not really mentioned home-copying measures,
but that is one way of going where the writers and
performers can be compensated for a degree of
home-copying. We would certainly be in favour of
home-copying levies. Last year in Europe half a
billion euros were collected in home-copying levies
and distributed to performers, creators, record
companies and publishers and that is a lot of money.

Q89 Mr Hall: We have talked about education and
putting this thing in the national curriculum; I am
not entirely convinced there is a need for that. What
about the general consumer, how do we actually go
about informing the consumer on this?
Ms Pike: Could I just jump in on the education point
particularly. My organisation, British Music Rights,
has actually done quite a lot in this area, both
working on its own and also with the Government.
Teachers in our experience are actually crying out
for copyright materials to enable them to teach
copyright in schools. It is less actually about telling

people that they should not download illegally, and
it is more about empowering the creative individuals
and creative entrepreneurs of the future. Copyright
is a key business skill considering that 8% of our
economy is creative industries and that is likely to
grow in the future. If we want to fuel and empower
those industries then we need to embed copyright as
a core business skill in schools and also in further
education. We produced some lesson plans two
years ago and we did a mail-out to 6,000 secondary
schools saying, “We have done this resource, would
you be interested in receiving a copy?” 80% of them
came back and said they were interested. I think that
just demonstrates really the demand among teachers
for these kinds of resources.

Q90 Mr Hall: What about making the consumer
more informed about the problem?
Ms Johnstone: If you can make people more
informed about creativity—and in a sense copyright
is a means to an end and not an end in itself—
everyone needs to get into the curriculum ideas
about the importance of creativity to the economy
and their creativity to the economy. In a sense, you
will not get respect for laws that are not seen to be
both reasonable and just. While we have consumers
being prosecuted for activities and DRMs which are
very untransparent, that are preventing them from
use in goods in the way they think they ought to be
able to use them, we cannot expect respect for a law
that does that. While we are on the reform of the law,
I think David made an important point. We
obviously want to see the exceptions and exclusions
and the law clarified to improve consumer rights and
tell them what they can do rather than constantly tell
them what they cannot do. A point David touched
on—there is no distinction in the sense between
commercial exploitation, quite often, in the law and
consumers’ private infringement. We see this in the
development of enforcement legislation. I think we
need a very clear distinction between commercial
counterfeiting and exploitation for profit (and
certainly we need some very stringent enforcement
measures against that), and consumers’ private,
totally non-commercial use of the products they
have purchased in their home. Currently the law
does not provide that clear distinction well at all.
Going back to the 50-year term issue again—it seems
from the evidence that most returns are made in the
early years of release. As you say, young people will
be copying things that are popular now. It seems to
me that the issue of artists’ remuneration is to ensure
that they get a fair share of those returns so they, like
all the rest of us, are able to put money aside for their
retirement, rather than extending copyright term
where still the returns may not be fairly distributed.
In a sense it is the wrong tool to deal with the issue
of fair remuneration for artists.

Q91 Helen Southworth: Can I draw you a little
further on the concept of education, and particularly
education within schools. What I am hoping for is
some kind of an opinion on educating creators, and
also educating and developing knowledgeable
consumers, knowledgeable viewers and listeners. Do
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you have opinions on the kind of vehicles that we
could use using new technologies to re-establish
some of the film clubs, the DVD clubs in extended
schools, or those sorts of things? Have you thought
about that? I am getting tremendous enthusiasm
from young people in the constituency who want to
be able to do interesting things together using school
facilities, and quite a lot of interest from special
schools in the constituency working in creativity and
music. They are terribly keen to do these things and
yet there do not seem to be the vehicles there for
them to do them.
Ms Pike: We are currently working on a new project
with Young Enterprise in schools. Young Enterprise
are very keen to do a music-specific project in
schools because they have found when they have set
up their Young Enterprise business a lot of children
actually choose to do a music project in any case. We
are helping them to develop a short company
programme specifically on music with resources that
are tailored for that. Obviously copyright will be a
key component in that. That is one area which I
think is very exciting. The DCMS and DfES are
planning a seminar shortly to look at how you can
put copyright teaching into various bits of the
curriculum. That is another thing going on. In terms
of creators and start-up creative entrepreneurs, there
is a service called Ownit, which is part of Creative
London, which I think is a very, very interesting
model which could possibly be rolled out
nationwide. That is an IP advisory service; so if you
are setting up a new creative business you can go
there and have access to people who have already
done it and you can get advice. It is a very, very
useful organisation.

Q92 Helen Southworth: What about the teachers or
young people themselves who want to set up a DVD
club within school watching film or listening to
music, how are we going to develop that side of it—
about learning and assimilating?
Mr Ahlert: Certainly copyright law is a very complex
beast, if you like. We also hear in this discussion
there is an angle where it is almost trying to be a
pension system and it can incentivise initial
creativities. When you are a teacher, let us say you
have the technical resources in your school and you
have access to the Internet, and you have computers,
you are quite unsure about at what point you are
encouraging infringement. For example, I think
some teachers do not choose to do certain exciting
projects—like a film project where you basically
choose a collage using diVerent materials that you
find on the Internet—and say, “Stop, don’t do these
things”, which could be exciting and facilitate
creativity in teenagers and give them the skills to
have that specific creativity; because you need to
learn how to use certain programmes and in a way it
either limits how much you need to change an image
until you can use it, or you cannot use it in the first
place. These are the questions that teachers have.
There you could just provide them with better
material for them to be taught. What are the services
that are used? What are the practices that happen
out there? One of the most exciting applications

right now on the Internet is audio-visual uploading
services. One is provided by Google and one is an
American-based company. There are thousands of
short movies uploaded which are basically made by
a rather young generation. I go there all the time to
find some really interesting fascinating weird movie
from South Korea.
Mr Stopps: Children obviously are at the forefront
of copyright in a way because they are at the
forefront of illegal file-sharing etc; but they are also
the creators and performers of the future. We need
education generally in the area of copyright to say,
“If you want to be a creative performer, you really
want copyright; but if you’re just going to be illegally
file-sharing then perhaps you don’t want copyright”.
It really has to be discussed and they need to be
informed of exactly what the rules and regulations
are so that they know. A lot of them have no idea.
They have no idea it is even illegal. We need more
education in general. There are certain exceptions
already for educational uses in copyright and maybe
that needs to be looked at.

Q93 Mr Sanders: Somebody creates something and
they put it out there, any number of things can
happen to it. For example, for the Eurovision Song
Contest our entry sounds great and we all hope it is
going to win. The other day I was listening to Simon
& Garfunkel The Boxer and I thought “Hang on a
minute, could our entry actually have been created if
it had not been for The Boxer?” There are incredible
similarities between the two. If you take any
successful piece of music you can look back and
actually trace the origins of the harmony of where it
comes from.
Ms Pike: I have not actually heard our Eurovision
entry so I cannot comment on that particularly, but
I would say there seems to be an increasing emphasis
on copying, pasting, sampling and plagiarism,
frankly. I just want to point out that copyright law
does not in any way inhibit being inspired by other
people’s work. I think that was demonstrated
incredibly clearly recently in the Dan Brown case on
the Da Vinci Code. He was obviously prosecuted for
having borrowed elements from a plot in a previous
book, but the judge found, absolutely correctly, that
that actually does not infringe copyright law. You
only infringe copyright law if you literally cut and
paste. It is absolutely okay to borrow ideas, concepts
and be generally inspired. I just want to stress that
that balance already exists in copyright law. Just to
respond to some of the remarks on Creative
Commons: Creative Commons is a new kind of
licence; it is a copyright licence fundamentally and
there is any number of diVerent kinds of copyright
licences. With the kind of sampling and sharing
which Creative Commons encourages, you can do
that in other ways as well. If you look at any number
of artists’ websites they are putting their songs onto
their websites for their fans to be able to remix and
put the remixes back onto the Internet and make
them accessible and so on without using a Creative
Commons licence.
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16 May 2006 Mr Christian Ahlert, Ms Jill Johnstone, Mr David Stopps and Ms Emma Pike

Q94 Mr Sanders: Can you see a time when the norm
will be that creators and performers take on the role
of being producers and publishers?
Ms Pike: That is happening already. That is
absolutely happening. I do not think that the record
label and music publishing roles are going to vanish
completely; absolutely not: but we are seeing a
number of bands doing more and more themselves,
absolutely. Just to finish oV on Creative Commons,
my one problem with the Creative Commons
licences is that they do seem to value copying and
pasting and that kind of creativity above original
creativity. Their licences are geared so that if you
create an original work you sign a Creative
Commons licence and you put it out there. You
basically give away your rights irrevocably for the
entire world, for the entire duration of copyright so
then other people can copy and paste it. For me the
balance is not right there.
Mr Ahlert: Could I just respond to that because it is
not entirely correct, because you can choose
diVerent licences. There are diVerent options you
can choose. In the UK more people have chosen to
use a licence that does not allow derivative uses of
your work in the sense you mean—this copy and
paste creativity. There are a specific number of
people who chose the option that it should not be
done to their work; whereas I think 38% of the
licences specifically allow for this type of derivative
usage of a song or text. I think it is very much about
generations. When I speak to my younger cousins
they can produce amazingly big Word document
which crash my uncle’s computer because they have
basically found too many images on the Internet,
and they copy and paste them into their homework.

Memorandum submitted by Alliance against IP Theft

Introduction

The Alliance Against IP Theft welcomes the Select Committee’s inquiry into New Media and the Creative
Industries and believes the inquiry has raised some important areas for discussion.

The Alliance members are drawn from all aspects of the creative and manufacturing industries, along with
representatives from the world of publishing and copyright licensing9. Further information regarding the
organisation can be found at www.allianceagainstiptheft.co.uk.

All of our members are employing new technologies to develop new services and indeed many are already
licensing their works to a wide range of new media platforms.

Value of the Creative Industries

The creative industries contribute a large amount to the UK, not merely in terms of financial
contributions to the country’s economy but also by providing an environment whereby innovation,
creativity and enterprise can flourish.

9 Members of the Alliance Against IP Theft are: Anti Counterfeiting Group; British Association of Record Dealers; British
Brands Group; British Jewellery Giftware and Finishing Federation; British Music Rights; British Phonographic Industry;
British Video Association; Business Software Alliance; Cinema Exhibitors Association; Copyright Licensing Agency;
Entertainment Leisure Software Publishers Association; Federation Against Copyright Theft; Federation Against Software
Theft; Film Distributors Association; Institute of Trade Mark Attorneys; Publishers Licensing Society; Video Standards
Council.

This is reality and I am not attaching any kind of
value judgment to it. This is happening, and it is
happening because it is a rational thing to do. In
some sense you would need to change the basic
functionality of many computers which allow for
this type of copying.

Q95 Chairman: I think we are going to have to move
on to our next session as we have a whole lot more.
Can I ask my colleagues whether anybody has any
final questions for this group of witnesses? No. Very
quickly, David.
Mr Stopps: One of the things which has just been
touched on is whether performers and creators can
become publishers and record companies. One of
the things which is driving this is the digital rates that
performers are getting from the major record
companies. In the physical world there is a royalty of
perhaps 20% of dealer price. The major record
companies are saying that should also apply in the
digital arena. We all know in the digital arena there
are no manufacturing costs; there is no making
artwork; there are no lorries running round the
country delivering CDs; there are no warehouse
costs. All those costs are gone in the digital arena
and yet they are still paying performers this same
royalty rate as in the physical world and are making
an absolute killing. I do not know what you as a
Committee can do about that, but it is a huge
problem for us. We are getting such a small part of
the pie now that it is going to be diYcult for
performers to make a living.
Chairman: I think you have put the case for the
performers very well this morning. Can I thank all
four of you very much. We will now move to our
next session.
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To put it in stark terms, the creative industries contribute over 8% of the UK’s GDP10 and are responsible
for nearly two million jobs11. This contribution is possible because the creative industries are working with
government to ensure that creativity is properly rewarded and protected.

We have a hugely successful creative sector of which the country can be proud, demonstrated by the
success of movies such as Harry Potter, artists like Coldplay and games such as Tomb Raider (Lara Croft).
In fact, in the Great British Design Quest, organised by the Design Museum and BBC’s Culture Show, two
British computer games—Tomb Raider and Grand Theft Auto—have been voted into the Top 10, alongside
such iconic British designs as the red phone box and the Mini. The UK creative industries are innovative
and dynamic, but require the right regulatory environment for them to remain so.

Opportunities from Developments in New Media

Technological advances are opening up new opportunities for the creative industries and consumers alike.
The variety of platforms available for people to access creative content such as films, television programmes,
music and games, oVer consumers a wide range of options as to how and when content is watched, listened
to or played. This expansion of choice also provides distributors of content the ability to reach a wider
audience with their products. In this, the British creative industries both react to consumer demand and lead
the way in developing new technologies to benefit those consumers.

However, at present both consumers and the creative industries are operating in a transitional
environment. Whilst opportunities to access creative content through digital means are already widespread
and rapidly expanding, consumers and business alike are still adapting to the diverse range of digital
platforms, be they Video-on-Demand (VoD), Internet downloading or delivery of content to the mobile
telephone and other devices. During this period of transition and convergence, industry and government
must ensure that consumers are protected from scams and the sale of inferior, illegal products no matter
where or how purchases are made; and that the rights of IP rights holders are similarly protected.

Digital Rights Management

Increased access to creative content in the digital age has been made possible because of technological
advances such as Digital Rights Management. Digital Rights Management (DRM) benefits consumers and
industry alike, allowing content providers to adapt their business models and leading, as a result, to an
unprecedented expansion of consumer choice in content delivery. With the ever growing array of electronic
hardware, content providers can now oVer consumers a menu of options to choose from at diVerent price
points, together with the possibility of using and enjoying content in a variety of ways. Examples of such
use include: the purchase and download of individual works for single or multiple use; subscription services;
rental services; video on demand (VoD) and pay per view (PPV); previews; evaluation and trial use; and real
time distribution of content.

It is important to remember that a number of such services, such as BskyB’s satellite broadcasting, has
been in existence for a long time, thanks to DRM technology. In fact such existing and new services could
not operate without DRM. Without DRM consumer choice would be significantly restricted. For example,
DRM allows for the legal streaming and downloading of a movie, or a single online purchase of a music
track to be transferred legally onto an iPod or other MP3 player. DRM allows the rights holder to be paid
for such access. With increasing public demand for alternatives to physical carriers of content such as CDs,
DVDs and games, owners of intellectual property want to be able to oVer new ways for their content to be
accessed legally. Online purchasing needs to be viewed in the same way as traditional shopping. Just as
someone would walk into a record shop and buy a CD, similar payment needs to be made for music
downloaded from a website. This is crucial in order for record companies, authors and artists to be assured
of remuneration for their work and investment. Most people agree that is a crime to help oneself to the
property of another without payment or permission, and accessing illegal content online must be viewed the
same. This scenario can be replicated across the creative industries, making it crucial to their survival for a
robust IPR regime as we go further into the digital age.

In addition, there is also concern about the problem of piracy and underage access. While the film and
games industries operate under a statutory classification system to protect minors from unsuitable material,
which is enforced in the sales and rental market and punishable by criminal penalties, pirates do not adhere
to labelling and classification regulations. Traders in pirated material not only supply work that has not been
examined by the British Board of Film Classification, but the same traders also supply content that would
not be passed as suitable for home viewing at all, such as pornographic and paedophilic content.

There is now a host of new online services oVered by both the music and film industries. These allow
consumers to purchase and download legally films and music via the internet. Such services for music
include:

— iTunes

10 EU Study “The Contribution of Copyright and Related Rights to the European Economy, Europe”.
11 Figure from the Department for Culture, Media and Sport.
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— MyCokeMusic

— HMV Digital

— Lovefilm.com

Industry is still severely threatened by illegal filesharing services such as Limewire, BitTorrent and KaZaa,
but with these new legal alternatives there are now over 1 million music tracks available to download legally,
with legal download sales surpassing 600,000 a week12. Crucially, these oVer consumers a legal alternative
to the purchasing of music online.

The film industry is also launching online services. Examples include:

— Home Choice Video-on-Demand (VoD) packages, a TV-over-DSL service based in London and
SE England.

— Kingston Interactive Television in Hull.

— Lovefilm.com, which launched in December 2005. This service has about 150,000 subscribers in
the UK who are downloading movies on a rental basis, ie they have 24 hours to view; films are also
available via AOL.

Factors that will transform the market prospects include the continuing rapid expansion of broadband
availability, technological advances and price reductions in the key areas of bandwidth capacity,
functionality and interconnectivity between devices in the home, along with the successful resolution of
security issues, and also competition between broadband suppliers. BT, Wanadoo and Bulldog are all
planning to oVer TV, SVoD (subscription) and true VoD services in the near future.

Digital rights management also assists consumers in their role as creators. DRM tools allow people to
turn their own intellectual property into marketable and saleable content, enabling cottage industries to
develop whereby individuals can make a living from their creations, while being aVorded proper protection.

Effects on Creative Industries of Unauthorised Reproduction and Dissemination of Creative
Content

The Committee has asked for views on the eVects of unauthorised reproduction. While there is no doubt
that new media advancements bring opportunities for consumers and businesses alike, industry and
government needs to be mindful of existing and potential dangers. The increased household penetration of
fast broadband services, DVD re-writers and recorders, mobile devices such as the video-iPod, PSPs and
mobile telephony all oVer tempting prospects for illicit copying.

Without exception, and something which crosses the new and old technology divide, the biggest threat
to the prosperity and development of the creative industries is intellectual property theft. Illegal copying,
filesharing and other illicit uses of copyright material are growing exponentially, while counterfeiting and
piracy is becoming increasingly attractive to organised criminal gangs.

Evidence from Alliance members shows that:

— The market in pirated DVDs increased 20% in 2005.

— Typically a major release of a new film on DVD loses 20–30% of sales through counterfeiting and
piracy, amounting to an average of £4 million lost per “blockbuster” title and up to £1.5 million
in lost box oYce sales.

— British film, Harry Potter and the Prisoner of Azkaban, saw 21% (£9 million worth) of DVD sales
and a further £2.8 million of box oYce receipts lost through counterfeiting and piracy.

— The audio-visual industry annually loses over £800 million through copyright theft.13

— The music industry lost £654 million during 2003 and 2004 through illegal downloading14.

— Piracy in the UK is now so endemic that a ten-point drop in software piracy in the UK would:

— Add nearly £11 billion to the UK economy.
— Create nearly 34,000 new jobs.

— Increase local industry revenues by £9.6 billion.

— Generate an additional £2.8 billion in tax revenues15.

The increasing digital environment is also impacting on creators of physical goods. UK brand owners
estimate that there are more than 80 million websites selling fake goods globally. One brand owner’s internet
enforcer took down three websites recently which carried over 15,000 pieces of fake sportswear in one hour.
The video industry has a similar and growing problem with the sale of counterfeit and pirated goods over
the internet. The BPI removed 57,463 infringing items from internet auction sites in 2005 and have removed
28,728 so far in the first two months of 2006.

12 Sales data from the OYcial UK Charts Company (OCC) 2005.
13 Research conducted by IPSOS in November 2005 into Digital and Physical Piracy in Great Britain.
14 TNS two year study April 2005 that tracked purchasing habits of downloaders against non-downloaders.
15 Business Software Alliance/IDC Global Software Piracy Study 2005.
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Last year the Federation Against Copyright Theft (FACT) served 114 cease and desist notices on
infringing websites. This was an increase of 50% on 2004. The organisation also removed over 26,000
infringing auction listings pages, from sites such as eBay. The number of actual fake items for sale, however,
is considerably higher as each page may have multiple items for sale but totals are not recorded.

While this is an issue for industry to tackle, research does show a worrying lack of awareness by the public
about counterfeiting and piracy and its links to other criminal activity. In recent research carried out for the
film industry by OTX, film piracy was seen as a less severe crime than shoplifting and credit card fraud16.
This demonstrates two things—first, that theft of content is still not being viewed as seriously as theft of a
physical product, and second, that despite communications campaigns mounted by industry, there remains
a lack of understanding amongst the general public of the many organised and associated crime units behind
counterfeiting and piracy.

A raid conducted by Alliance members FACT and the BPI in December 2005 highlighted the exploitation
of young people in the sale of counterfeit DVDs. As part of a co-ordinated strategy to target illegal trade
at Barras Market in Glasgow, a nearby house that was being used as a factory supplying the market sellers
was raided. Approximately 8,000 DVDs, computer games and CDs were found at the property, along with
master copies of pornographic films, computers and burners. The Police arrested 12 individuals, four of
whom were under 16, with one as young as 13 years old. Children are increasingly becoming involved in the
sale of counterfeit DVDs and CDs. What appears to be a harmless weekend job is a route into crime and
the wider dangers this brings.

The Government has also recognised the increasing links between IP theft and other criminal activity.
The Department of Work and Pensions (DWP) formed part of a national multi-agency investigation into
persons involved in the production and sale of counterfeit goods, predominately CDs, DVDs and computer
games while claiming benefits from the DWP. The DWP Counter Fraud Investigation Service (CFIS),
industry Anti Piracy Units, Trading Standards and the Police all came together for Operation Zouk to
uncover this criminal activity and was an excellent example of multi-agency working. The Operation saw
raids that netted over half a million pounds’ worth of DVDs and CDs, with 123 people arrested—96 of
whom were in receipt of state benefits. The total value of the goods seized was over £3 billion17.

Steps that Need to be Taken to Protect Creators

Technology is becoming more mobile and consumers’ desire to transfer content between diVerent
platforms is growing. Government and industry need to work together to ensure creators are protected in
this new environment and the correct balance is maintained between consumer access and creators’ rights.

Industry acknowledges that it has a role to play in encouraging people to respect copyright. It is already
making headway to ensure intellectual property is respected and protected through such initiatives as British
Music Right’s Respect the Value of Music and the Industry Trust for IP Awareness’s communications
campaign from the video industry, targeting diVerent types of users and audiences. In addition, “Digital
File Check”, software created for IFPI, is a simple consumer facing tool developed by industry that enables
computer users to identify and remove file-sharing software and illicit files and provides guidance on how
to enjoy copyright works legally. Also, in June 2005, the record industry teamed up with Child Net to launch
a campaign aimed at educating parents about the dangers of peer2peer filesharing.18

Industry does understand consumers’ misunderstanding of the use and function of copy protection
measures. The issue needing to be tackled, however, is how to protect content on existing technology, once
revolutionary but now vulnerable, in the digital/Internet environment.

This is not a matter which industry can tackle alone. If DRM technologies were not aVorded appropriate
levels of legal protection, this expansion in consumer choice would not have been possible. Under the WIPO
Copyright Treaty and the EU Copyright Directive (now implemented into UK law), an international
framework for the protection of such technology has been created. This has ensured that the technology
used to distribute and access content is aVorded similar protection to the content itself. Such a move was
vital to ensure that the opportunities which increased use of DRM bring are not cancelled out by those
seeking to bypass the technology, to the disadvantage of content providers and consumers alike.

However, while the digital environment brings such regulatory and legislative challenges, there also
remain inconsistencies within current intellectual property law, which is hampering the creative industries’
ability to protect its IP. The Alliance strongly believes that these need to be addressed.

16 OTX research into Digital Piracy in the UK conducted between March 2004 and September 2005.
17 Patent OYce Annual Enforcement Report 2004.
18 See www.childnet-int.org/music
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Outstanding legislative issues

Law on damages

A consultation is expected from the Department for Constitutional AVairs reviewing the damages regime
in UK. This is important as the amended system that came into eVect with the Copyright Designs and
Patents Act 1988 (CDPA) has had the eVect of making the awarding of additional damages in copyright
cases extremely diYcult, with it being impossible in trade mark cases as no such legislation exists. Criminals
are making huge profits through counterfeiting and piracy. For example, the video industry calculate the
criminal gain in video and film piracy at £278 million, at street prices, while criminals are making
£540 million annual through games software piracy. The compensatory damages awarded against them at
present impact little on these profits. The ability to use damages as a deterrent would be a valuable tool to
those fighting this criminal activity and assist creators in protecting their creative content, particularly given
the ease with which illegal copies can now been produced.

Directors’ Liability

With the majority of people having access to the internet at work, the control which directors exercise
over the business is becoming increasingly important. Over 60% of software piracy takes place in the
workplace and investigations conducted by Alliance members have found evidence of illegal file sharing and
downloading. Current legislation limits directors’ liability to their actual knowledge (consent or connivance)
in connection with copyright oVences committed by the company. Directors may escape personal risk
through denying knowledge, which ultimately means that there is little real incentive to make sure the
company does not commit copyright oVences and maintain compliance. Alliance members are also
concerned about directors of companies who allow illegal trade on their premises through such activities as
outside traders being allowed on the company premises and illegal trade at car boot sales on their property,
and would like to see measures introduced which place a legal responsibility on directors to stop such
illegal activity.

Illegal imitation

Whilst not “new media”, this is an issue which is nonetheless aVecting a section of the creative industries.
Creators and innovators of packaging of branded goods are constantly having their material copied by
others operating in the same market. This copying of packaging design not only misleads the consumer by
making shoppers purchase goods they did not intend to buy, but it “free-rides” on the quality, heritage,
innovation and investment of the original branded packaging. More eVective statutory protection is needed
for this area of the creative industries to ensure consumers are not confused, and importantly, to protect
creators’ designs.

Burden of proof

In cases of copyright theft, the law at present places the burden of proof on the copyright holder to prove
that no permission has been given for the product/design/image to be copied. The growth in illegal copying
enabled by the development of new technologies makes this an ever more costly burden to the creative
industries. The Alliance believes that this burden of proof should be reversed, with those accused of illegal
copying having to prove they had agreement from the copyright holder.

Resources

EVective enforcement of intellectual property rights (along with protection of consumers and legitimate
businesses) is being hampered by a lack of resources and powers for trading standards. The most robust set
of legislative measures may be put in place to protect IP both in the digital and non-digital environments,
but if accompanying resources are not made available to those charged with the enforcement of such
measures, the system falls down. The enactment of section 107A of the CPDA, which gives trading standards
the duty to enforce copyright law, is crucial, as is the proposed incentivisation scheme whereby trading
standards can recoup a percentage of the costs of prosecutions from assets seized under the 2002 Proceeds
of Crime Act.

Intellectual property theft continues to be the perceived low risk, high profit criminal activity it has
become, with little value placed on the production of ideas and creativity. The Government has made some
movement on this front, but investigating IP crime by Trading Standards and mounting subsequent
prosecutions still imposes huge burdens on already tight budgets. With the proliferation of digital theft of
IP rights, this burden can only be set to grow. The Government must ensure adequate funding is made
available.
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In addition, the Alliance remains concerned over the implementation of the EU Enforcement Directive
into UK law. Following the consultation last year and the Government’s subsequent response, there remain
a number of outstanding issues of concern to our members. Attached in the annex is the Alliance’s recent
submission to the Patent OYce, which outlines these concerns.

IP Crime Group

However, great strides have been made within government and key advancements made to ensure IP theft
is properly addressed. The Alliance is very supportive of, and a key player in, the Patent OYce’s IP Crime
Group. This Group performs the important and crucial function of bringing together all those involved in
IP protection and enforcement, from the individual industries to the police, HMRC and trading standards.
This allows, for the first time, a central point for intelligence gathering and information dissemination.

The success of the IP Crime Group can be seen in the hugely successful Operation Dawn, which took place
just before Christmas. This cross industry, cross agency operation in Wembley saw the seizure of counterfeit
goods worth more than £1.5 million. Co-ordinated by the IP Crime Group, this operation also led to the
arrest of two people, the detention of a number of suspected illegal immigrants and the identification of a
number of benefit fraudsters.

The Group’s work is being taken forward with regional intelligence on IP crime to be disseminated via
the Patent OYce to Trading Standards Services and police forces. It is of utmost importance that the work
of the IP Crime Group is fully supported across parliament and government, as it is providing real results
in the fight against IP crime and aVording the creative industries some real protection.

Conclusion

The growth in new media and the accompanying new technologies is changing how consumers access and
pay for creative content and how content providers distribute such material. This means the protection of
intellectual property will also need to change.

The Alliance believes that as the UK makes the transition from accessing creative content through
hardware such as CDs and DVDs, to a market where content is accessed and consumed via a wide range
of platforms it is important that the intellectual property rights which accompany such access are properly
protected.

Intellectual property theft is already too endemic in the UK. As this submission demonstrates, it costs
industry financially, and has unsavoury connections to many other forms of criminal activity. For the
creative industries and consumers to be able to make the most of the opportunities new media oVers,
intellectual property needs to be respected and protected.

Annex 1

FURTHER COMMENTS ON THE UK IMPLEMENTATION OF THE
ENFORCEMENT DIRECTIVE

Following the Government’s response to its consultation on the UK Implementation of the Enforcement
Directive, there remain a number of related issues which the Alliance would like to raise:

Article 4: Persons Entitled to Apply for the Application of Measures, Procedures and Remedies

We welcome the changes suggested in section 102A enabling representative associations to bring action
in their own name as provided for in the Directive, but endorse the further points regarding this Article the
Federation Against Software Theft make in its submission.

Article 5: Presumptions

The Alliance accepts the Government’s rationale that to extend the presumptions proposed for civil
proceedings to criminal proceedings via this Directive would be inappropriate, and will seek other avenues
for this extension to take place.

However, the Government’s response thus far does not address the further points raised in the Alliance’s
submission regarding presumptions—namely those of subsistence of copyright and lack of licence.

Presumption of subsistence of copyright

As outlined in our original submission, the Alliance submits that such a provision as exists in section 139
(2) of the Irish Copyright Act—“Copyright shall be presumed to subsist in a work until the contrary is
proved”—should be included within the CPDA. This is important in order to aVord proper protection to
creators, innovators and owners of copyright whose claims can be disproportionately extended by
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defendants who simply put them to strict proof on all elements of the claim. Although the practical burden
of proving subsistence may be very great for some right holders, subsistence is in truth much less disputable
than authorship, a presumption of which has been part of our law since 1911 and is required by the Berne
Convention. Such a presumption is less burdensome for defendants than the existing presumption of
authorship, which is widely accepted as being necessary and reasonable.

Presumption of lack of licence

The Alliance also submits that there ought to be embodied in UK law a presumption that the defendant
does not have a licence to exploit the copyright work. Again, this presumption would be rebuttable and the
defendant could easily prove the fact of his licence by producing it to the court. This would follow the law
relating to various every day oVences where the relevant information is normally within the knowledge of the
defendant, such as driving without insurance (burden on the accused to produce his certificate of insurance).

There is a precedent for such provision given there was a qualified presumption of subsistence under the
1956 Act, and therefore the Alliance believes the CDPA should be amended to reflect this. The Alliance also
believes this amendment is necessary to meet the general obligation under Article 3 that IP protection must
be eVective and not unnecessarily complicated or costly. The burden of proving a lack of licence from any
possible source is disproportionately onerous on a rights owner in light of the ease with which a defendant
can produce or prove the grant of licence on which he relies.

Article 7: Civil Searches

The Alliance accepts that there is a civil search and seizure remedy present in the United Kingdom, and
as such, Article 7 does not need to be implemented to introduce such a remedy. However, the Alliance is
disappointed that no review of the remedy itself, and in particular the costly, anachronistic and unnecessary
“supervising solicitor” obligation, has been undertaken. This latter requirement means that the remedy is
beyond the means of all but the wealthiest of right holders.

In addition, the Alliance endorses the position taken by BSA in its response to the Patent OYce
concerning Article 7(5): the Alliance does not believe that unattributed evidence is admissible in civil search
and seizure applications, a matter that should be addressed by a proper implementation of Article 7(5).

Article 8: Right of Information

The Alliance is concerned with the current wording used in the heading of Regulation 5 and feels it could
unintentionally be misleading. At present the heading reads “Order in Scotland for disclosure of information
about infringing articles”. Given that the disclosure is concerned with the circumstances of infringing acts,
which could include services, the Alliance respectfully suggests this is amended.

In addition, the Alliance strongly recommends that the Government avoid there being a diVerent right
of information regime in Scotland from that in England, which would be the case if the regulation were to
be adopted as currently drafted. To avoid this, the Alliance suggests the regulation simply read:

“The jurisdiction referred to in the decision of the House of Lords known as Norwich Pharmacal
Co. v Customs and Excise Commissioners to order persons to disclose full information as to the
circumstances of tortious acts and as to the identity of wrongdoers shall be exercisable in Scotland
as it is in England and Wales”.

Article 9: Provisional and Precautionary Measures

The Alliance also seeks greater clarity over the explicit provision in relation to all IP rights for the grant
of an injunction against an intermediary to prevent or determine an infringement by a third party.

The consultation response makes reference to this suggestion but with no final decision or
recommendation made. This provision is very important and already exists in respect of copyright
infringement by a third party, via section 97A of the CPDA, and should be extended to all IP rights.

The Alliance is disappointed that the Patent OYce has not taken this opportunity to, at the very least,
make any recommendations in respect of damages awarded in cases of IP theft, ahead of the anticipated
DCA review of damages generally. It is widely accepted that the absence of an eVective damages regime to
protect intellectual property rights in the United Kingdom is a direct cause of IP theft, a fact that should be
recognised and addressed if the crippling levels of IP crime present in the United Kingdom are to be reduced.
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Finally, the Alliance also notes that the jurisdiction of Northern Ireland has not been addressed. There
are several areas that will need reform, as there are with Scotland and England and Wales, and a regime that
is consistent across all three jurisdictions is highly desirable to reduce cost and confusion, as well as to
comply with the harmonising intent of the directive. In particular there is a need for pre-action disclosure
as in rule 31 in England and Wales and a need for clarity on non-compensatory damages (unless the DCA
consultation is intended to deal with Northern Ireland as well).

27 February 2006

Memorandum submitted by the Creators’ Rights Alliance

The Creators’ Rights Alliance (CRA) thanks the CMS Committee for the opportunity to respond to the
inquiry into new media and the creative industries.

The CRA is an aYliation of sixteen organisations (listed below) that represent the interests of original
creators—many of whom work freelance—across a broad spectrum of disciplines, from music composing,
writing, film and tv directing, song-writing to journalism, illustration, photography and so on. Several of
the aYliated member organisations are additionally making their own submissions to the CMS Committee.

The CRA aYliated members welcome this inquiry. We believe it is fundamental to the future of the UK
creative industries, and the significant contribution that they make to the economy, that decisions made at
this stage are fair and reflect the very real contribution that creators make. We also hope that the CMS
Committee understands the need not only to embrace an environment conducive to encouraging creators
now but also to ensure a rich pool of original creative talent in the future.

Overview

These are exciting and challenging times for creators, organisations that exploit creators and those that
wish to control and regulate them. New models are needed to ensure that professional creators are given the
space to flourish and to earn a decent living from their work; that their eVorts and reputation are treated
with respect; that new talent is encouraged and developed; and that they are not confused and packaged
with “creative hobbyists”.

Past

In the past a public service broadcaster would usually commission original work from creators’ based on
a “licence to use” for a basic fee that would cover a specified number of transmissions (usually two)—this
was particularly the case for screenwriters, composers and directors. Further exploitation of the original
work would then result in further payments or royalties. This secondary exploitation of their works is the
cornerstone of many freelance creators’ earnings. For example it is not unusual for a composer to make 70%
of their income from royalty payments.

Similarly, print media publishers would commission work from visual artists—photographers and
illustrators—writers and journalists. The publisher would eVectively licence the work for a particular use
and the copyright would remain with the creator. If the publisher wished to use the work for additional
purposes or publications an additional fee would be paid.

Most producers and/or publishers could not invest up-front in the primary purchase from the creator plus
the levels of income for secondary/subsequent exploitation of their work. It is therefore important for the
development of the creative industries—both for the creator and producer/publisher—that systems for
securing remuneration, throughout the life cycle of a creative work, are in place.

Present

The importance of moral rights cannot be emphasised enough—consumers are frequently unaware of
them—plagiarism is widespread.

Once work is available digitally it becomes much easier to be copied and adapted and then the
unscrupulous publisher can re-use the work “as new” without rewarding the original creator. This is, of
course, theft but expensive to prove. For a myriad of reasons, work once commissioned for print has since
appeared on the Internet without permission from the original creator who holds the rights. Because many
creators work freelance and survive on low incomes, the ability to take legal action against the exploiter—
often multinational, wealthy and with teams of lawyers—is extremely diYcult.

There are many examples of this sort of bad practice by unscrupulous publishers taking advantage of
digital technology.

Examples of organisations insisting on assignment of copyright when commissioning work from
freelances, particularly photographers, making it non-negotiable and stating that non-acceptance of these
terms will result in loss of the work include BBC Worldwide and The Financial Times. The Independent has
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a contract that assures freelances that they retain the copyright but then goes on to insist upon acquiring,
“the right to publish, syndicate, distribute and exploit the material in all present and future media and
formats, including print, electronic, online and others” and “the right to include the material on any website
and in any databases, archive or library whether on or oV-line and in any media”. It is clearly stated that
this is non-negotiable.

In 2005 Oxford University Press (OUP) and Conde Nast Publications Limited both issued letters to
contributing illustrators requiring a blanket assignment of copyright for all future commissions. These
assignments covered electronic publishing, an area where illustrators would expect an additional fee. OUP
stated that signed agreements would then make up a list of which illustrators could be used.

Other organisations also exploit imagery electronically without oVering further payment. For example,
an illustrator had two illustrations commissioned solely for press advertisements through a design agency
for a national digital services company—the illustrations were subsequently adapted without permission
into animated banners on the company’s website.

With a mix of unscrupulous organisations and those trying to remove the opportunity (without fair
reward) for secondary earnings, it is not surprising that creators, and the organisations that represent them,
become nervous when the BBC, for example, states that it is “working hard to look at new ways to clear the
copyright on TV and radio output”.

Future

The right for creators to earn a living from their original work and to continue to do so whatever the
platform on which it is broadcast or published is clearly important but so too are the moral rights. When
an original piece of work is commissioned it is created as a complete package—a story, a piece of art, a piece
of music, a statement at a particular point in time. If taken in part or out of context it turns the work into
something else—something that the original creator probably did not intend and that may go specifically
against their beliefs, morals, wishes. This could have several detrimental eVects including the reputation of
the creator, misunderstanding of the original work, the earnings and potential earnings of the creator etc.

It is, therefore, important that creators continue to have control, a say in the use of their original work.

The BBC, we believe, has a responsibility as a public service broadcaster and commissioner of original
work to ensure that the licence fee payers understand the rights of creators. For example, they should inform
licence fee payers that they do not own all the work/programmes they watch, ie they do not buy them but
are paying for, or if you prefer buying, the right to view.

By appearing to legitimise activities that are currently illegal—ie encouraging people to “find it, rip it, zip
it, share it” as the Creative Archive heading states—is not helping to develop a better or more responsible
attitude towards copyright or original work.

Quite the reverse in fact. On the home page of the Creative Archive Licence Group there is no explanation
of “why copyright” and we believe that this is fundamentally misleading and fails to take advantage of an
opportunity to talk to people who will exploit original work.

CMS Questions/CRA Answers

1. The impact upon creative industries of recent and future developments in digital convergence and
media technology.

New technologies introduce potential new revenue streams to the economy and all the organisations
involved are keen to take a share. It should, however, be remembered that without the original creators work
there would not be any content. It is, therefore, right that original creators should continue to earn a fair
share from new platforms/ways of broadcasting and publishing their original work.

Frequently, the voice of the original creator is small—often freelances working alone—and government
has a responsibility to ensure that these small voices are heard. If not, then the eventual result will be both
the loss of professional original content created in the UK and the loss of cultural identity in this country
and internationally.

It should be remembered that it is the original content that stimulates the consumer’s interest and has the
ability to endure—not the platform. To give a very simplistic example: if classical music was the only music
available on an iPod then the iPod would be of little interest to someone whose only interest was rock music.

2. The eVects upon the various creative industries of unauthorised reproduction and dissemination of
creative content, particularly using new technology; and what steps can or should be taken—using new
technology, statutory protection or other means—to protect creators.

With digitisation and digital rights management it should be easier not more diYcult to keep track of
original material.

The underlying problem, however, is more fundamental and reflects a lack of understanding of copyright
and how it may aVect an individual’s ability to earn a living. The messages sent out to those who may
(innocently) infringe copyright is confusing but it is at this grass roots level where it needs to be understood.
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Copyright theft is not a victimless crime. It is the individual creators who are most at risk and who most
need protection and acknowledgement.

It is unfortunate that much of the propaganda against copyright holders is directed at the large
corporations who have visible wealth—Disney or the BBC for that matter or even successful individuals at
the top of their creative profession. These people and organisations will continue to be cash rich whatever
systems are brought into place. The simple truth, however, is that the vast majority of creators are individual
freelances, working alone, depending on royalty payments to reach anywhere near national average
earnings.

Organisations and people who purposely break copyright law for their own profit should continue to be
dealt with as criminals.

3. The extent to which a regulatory environment should be applied to creative content accessed using
non-traditional media platforms.

The laws already exist to protect original content, whatever the platform. What is lacking is the will to
enforce the law and to deliver remuneration to the creator even when that is intended—as in the specific
remuneration right for lending and rental. Instead there appears to be a trend to legalise things that are
currently illegal because it is easier. The sad thing about this is that the consequences have not been
thoroughly thought through. DiVerent options and models need to be investigated, researched and
analysed. Starting from why things are the way they are currently, the legal framework that exists, how
creators earn a living and how can they continue to earn a living, produce innovative work and have control
over their creations across diVerent platforms.

4. Where the balance should lie between the rights of creators and the expectations of consumer in the
context of the BBC’s Creative Archive and other developments.

The CALG site currently leads consumers to expect that they can access material and do what they like
with it and then share it with their friends free of charge and with no consideration or thought about the
original intent of the work. It is doubtful that more than a handful of people actually read the small print
of the licences.

Copying, cutting and pasting digital content electronically is not original or creative and cannot be a
substitute for self-expression. Non-derivative, original work and ideas give people the opportunity to truly
express themselves.

Moral Rights

As a public corporation and the main commissioner of freelance creators’ the BBC has a responsibility
to demonstrate and be an example of best practice. The BBC is perfectly aware that it only licences and does
not own much of the original work that it commissions. We believe that the approach to the Creative
Archive has been purposely cynical and misleading in order to coerce freelance creators into signing away
their rights—and particularly their moral rights—for the future of the Creative Archive, because it is seen
to be to the public good. In the short term this may be successful but ultimately it will lead to a UK of creative
hobbyists who are good at making collage but devoid of original thought or expression, trapped in an
endless circle of regurgitating other people’s work. A sad thought indeed!

We believe it is essential that the BBC plays a far more active role in educating consumers about copyright
and moral rights. The line the BBC has adopted with regard to the Creative Archive is damaging in both
these respects.

8 February 2006

Memorandum submitted by Design and Artists Copyright Society

Introduction

DACS was established in 1983 as a not-for-profit organisation to promote and protect the copyright and
related rights of artists and visual creators.

DACS currently represents over 50,000 artists and their heirs, comprising 36,000 artists, in addition to
16,000 photographers, illustrators, craftspeople, cartoonists, architects, animators and designers, including
some of the biggest names in contemporary visual arts as well as many emerging and unknown artists.

DACS belongs to an international network of visual artists organisations; we currently hold reciprocal
agreements with 32 other societies in 27 countries. In addition, DACS belongs to the following international
federations: EVA, IFFRO, and CISAC.

Under our membership agreements right-holders mandate DACS to act as an exclusive agent in the
exercise of those rights granted to creators of artistic works under section 16 of the Copyright, Design &
Patents Act 1988 (as amended) on behalf of its members.
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DACS achieves its objectives of promoting and protecting visual creators’ intellectual property rights
(IPRs) by oVering the following services:

— transactional licensing and individual rights management as an agent for our UK and
international membership;

— collective rights management for the entire UK visual repertoire through participation in a range
of collective licensing schemes, with the addition of mandates from fourteen professional
associations and trade unions representing visual creators;

— artist’s resale right administration: new service of collection and distribution of resale royalties to
be launched by DACS as a result of the implementation of the EU Directive 2001/84/EC on the
resale right for the benefit of the author of an original work of art.

Overview

DACS would like to thank the CMS Committee for having sought its opinion through this inquiry.

DACS also recognises and appreciates the attention that the UK institutions have given to the needs and
interests of artists and visual creators. The implementation of the EU Directive 2001/84/EC on the resale
right for the benefit of the author of an original work of art is of paramount importance to DACS and
reassures the UK and European art community of the support of the British Parliament and Government.

The new media environments we are considering are strongly visual in nature. There are many advantages
for visual creators in this: greater exposure, opportunity for commissions, opportunity to earn income from
copyright licensing, ease of transmission and reproduction of created works. There are also risks:
unauthorised copying, inequality of bargaining strength in contractual negotiations, and broader risks
emerging from cultural trends which may no longer perceive or recognise the positive functions of copyright
law and its value to creators.

DACS therefore welcomes this inquiry into the challenges and opportunities for the creative industries
as a result of the development of new media platforms.

We address the Committee’s questions below.

1. The Impact Upon Creative Industries of Recent and Future Developments in Digital
Convergence and Media Technology

DACS licenses the exploitation of our members’ artistic works in various media, for commercial and non-
commercial purposes, individually and collectively. We license from simple reproductions of artistic works
inside academic books to cutting-edge multi-media uses for advertising campaigns. In the past few years,
we have seen the emergence of a thriving market of uses that involve the adoption of the latest technological
developments: computer games, interactive touchscreens, websites, digital animation advertising
campaigns, telephone mobile technology, etc. Everyone, from radical start-ups to traditional museums and
galleries, can see the benefits of these technologies and is making use of them.

DACS is enthusiastic about these forms exploitations of copyright works. We also acknowledge the
presence of strong elements of creativity, even artistry, in the use of existing artistic works. DACS believes
that our members’ works can in this way permeate the public at more levels and receive greater exposure
than before.

— But we want to ensure that our members receive all possible guarantees that these uses will be
respectful of their artistic creations, that they will receive adequate remuneration, and that
appropriate technological protection measures will be in place to limit the risks subsequent
unauthorised exploitation of their works.

What could seem the description of an ideal world, in which all copyright uses are regulated by licence
agreements between rights owners and users, is on the other hand, simply the civilised part of what has been
described as the digital jungle.19 Nevertheless, DACS does not believe in a survival-of-the-fittest logic, and
thinks that is necessary for the institutions to recognise the risks this environment creates and to intervene
promptly and eVectively.

— This is particularly relevant when considering convergence of multiple content platforms into the
hands of a number of large content providers. It has long been identified that freelance creators
can be at something of a disadvantage when negotiating contractual terms for use of their work
by a large media corporation. There is ample evidence to suggest that the relative inequalities in
bargaining power tend to favour the larger party, with the result that freelance creators may face
huge pressure to agree to a range of uses for their work wider than they may have intended or
wished for.

19 Dam, Kenneth W (1999), “Self-Help in the Digital Jungle”, University of Chicago Law School, John M Olin Law & Economics
Working Paper No 59.
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With increasing cross-platform development of major media players or content packagers, this pressure
on contractual negotiations will become ever more intense and—from a creator’s perspective—the legal
benefits conferred by existing copyright legislation may not be accessible, for the simple reason that
contractual bargaining power at the stage of a commission may result in all these legal rights being
transferred to the media entity by contract.

So-called “rights grabs” are likely to increase, we suggest, in such an environment, in order to facilitate
and optimise opportunities for content packagers’ exploitation of the content they have acquired, under
licence or by way of assignment.

For the creators we represent, we cannot see that this is a welcome development and we would be
interested to explore this point further in evidence as necessary.

2. Effects Upon Various Creative Industries of Unauthorised Reproduction and Dissemination of
Creative Content, Particularly Using New Technology; and What Steps Can or Should be
Taken—Using New Technology, Statutory Protection or Other Means to Protect Creators

The good news

The reproduction and dissemination of creative content has come to new life thanks to the recent
technological developments. The pervasiveness of internet and mobile technology cannot be suYciently
underlined. What is in many respects an advantage for rights holders in terms of exposures is equally a
disadvantage, when the reproductions disseminated are unlicensed.

This holds true in particular for creators of authorial works, who are usually individuals incapable of
policing infringements and demanding for fair compensation from infringers.

A right-click culture?

We all have the opportunity to infringe copyright when we sit at our web browsers: we right-click with
our mouse, and we download our image or other digital file. What are the cultural eVects of this in the long-
term? Most of us do not want to infringe others’ rights. But do we always know that we are doing it? What
does it mean if we can “Google” a search for images? We might assume that the existence of this functionality
in a commonplace technology means anything we do with it is legal. How eVective is a copyright notice if
the reader of the notice has no other context for this notice?

Can individual creators actually enforce statutory rights in a digital jungle?

DACS suggests that the most vulnerable victims of this phenomenon are individual creators, in our case
visual artists. Rights holders of non-authorial works (broadcasts, films and sound recordings) are usually
companies and/or businesses and their financial circumstances enable them to come down more heavily on
infringers. It is not a surprise that the most significant court cases concern online sharing of unlicensed music
files. Creators cannot aVord to chase the unauthorised dissemination of their creative content, because they
need to employ their time in creating to earn their living.

Technological and legal protections—a joint way forward?

A solution that seems to be popular at the moment is a combination of technical protection measures and
contract. The adoption of technological protection measures is aimed at controlling and restricting the
access to digital media content. Contracts are created to establish clear rules for the enjoyment of copyright
works. People not wanting to enter into these agreements and paying the relevant fees are (theoretically)
fenced oV by these technological protection measures.

DACS believes that the combination of technological protection measures and contractual arrangements
should support an eVective regulatory environment rather than replacing it. Relying principally, or even
worse exclusively, on self-help measures20 would reinforce the impression that the environment created by
new technologies is in fact a lawless one, in which only the big and strong can survive. DACS does not share
the widespread enthusiasm for a scenario in which only those rights holders with advanced technological
know-how and expensive lawyers receive adequate protection or the means to accede eVectively to the rights
granted under law.

20 Dam, Kenneth W (1999), ibid.
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Telling people about copyright for creators

The protection of copyright and related rights granted from the regulatory environment must be adequate
for copyright owners to benefit from the commercial exploitation of their creative eVort by third parties.
DACS believes that greater eVort should be made in two areas: enforcement and communication.

The level of protection oVered to rights owners under the Copyright Designs and Patents Act 1988 (as
amended) is high and takes into account the new media through which copyright works can be exploited
and the possible new forms that reproduction and dissemination can take.

On the other hand, DACS does not find that the public is suYciently informed and educated on what
constitutes a copyright infringement of the various copyright works. It has to be acknowledged that sound
recordings and films do receive greater attention than other copyright works, possibly because of the market
share of the creative industries that they represent. However, DACS suggests that a greater emphasis should
be put on the protection of authorial works, and in our case artistic ones.

Copyright enforcement presents greater problems in the online world. On the one hand, it is very easy to
produce digital copies of copyright works without protection measures and to distribute them worldwide
in no time. On the other hand, it is diYcult to identify infringers given the anonymous nature of internet
and it is even more diYcult to sue them in consideration of the large discrepancies between various domestic
systems of copyright law and systems of enforcement. Technological protection measures, heralded as the
solution to the problem, can be circumvented.

We believe that these issues need to be addressed, as well as the need for rights holders to have eVective
remedies, which enable them to intervene right after the discovery of the dissemination of infringing
reproductions and to obtain a redress that does not only cover the economic loss but that functions also as
a deterrent for future infringers.

3. The Extent to Which a Regulatory Environment Should be Applied to Created Content
Accessed Using Non-traditional Media Platforms

In line with the observations in reply to the second question of the inquiry (section 2), we do not see a
valid reason why the regulatory environment should be applied in a diVerent way to creative content
accessed through non-traditional media.

DACS would like to reinforce the view that the defence oVered by the interaction of contract and
technological protection measures should be an additional element rather than a replacement for statutory
and institutional protection. DACS does not hold the view that the system will magically self-regulate itself.
This does not happen for other forms of copyright exploitation and we cannot envisage this happening with
the new media platforms.

4. Where the Balance Should Lie Between the Rights of Creators and the Expectations of
Consumers in the Context of the BBC’s Creative Archive and Other Developments

DACS agrees with the CMS Committee on the necessity of striking a balance between rights holders and
consumers. As an organisation, we believe we reflect this aspiration in our licensing practice.

The balance between the rights of creators and the expectations of consumers is in theory created by the
fair dealing provisions of the CDPA (Chp III). Having said that, some of the existing provisions are unclear
and leave both copyright users and copyright owners uncertain about their rights and their responsibilities.
The development of initiatives such as the BBC’s Creative Archive could take this further.

A key problem we perceive with this initiative relates largely to the route that an artistic or other work
theoretically protected by copyright might take to get into the archive. There is evidence to suggest that the
inequality of bargaining power between the individual and a corporation such as the BBC will come into
play here. Individuals wishing to accept a commission for creation and inclusion of works in a broadcast
programme may not be willing to grant permissions for their work to be manipulated in the ways permitted
under the BBC CA licence. On the other hand, if they do not accept these terms, the contract oVer may be
withdrawn in its entirety. The creator loses the commission; someone else may be happy to accept these
terms and gets the job. Will our creator have the will to resist next time?

The Creative Archive potentially oVers the public scope to explore their creativity using digital material.
We must keep an open mind about whether Archive users will read and observe the limitations of the licence,
or whether our right-click culture, unmodified by sound education around copyright, will mean that an
individual will one day exceed the terms of the Creative Archive licence with serious consequences.

We believe that a clear articulation by such content providers of the scope and limitations of such archives
is necessary. Moral rights for creators are evidently an issue in this context, and entities such as the BBC
should highlight the principles of these rights and how they may be varied under the terms of such an archive
licence. It is insuYcient, in our view, simply to advise users that they can mix, rip, cut, paste and so on. We
also suggest that such an assertion would ultimately support an archive’s interest in its own copyright works,
by promoting an understanding of copyright and related rights in broader terms to its users.
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Conclusion

In short, we believe there are many benefits for creators and for those wishing to make use of their works
in the future as technology evolves. We believe there should be appropriate analysis of the risks in addition
to the benefits, in the interests of ensuring a future where creativity and talent has an opportunity to flourish,
and is in a position to confer appropriate reward to creators.

19 January 2006

Memorandum submitted by Phonographic Performance Ltd (PPL)

The creative industries, along with the financial sectors, are the key to prosperity in modern economies.
These industries rely on copyright for their value and growth. Other leading economies have already
recognised this, most notably in the USA. Emerging economies, such as China and India, are catching up
fast.

If the UK is to maintain its lead position, Government messages of support for the creative industries
must be translated into strengthening the IP system and its enforcement and valuing creative product in
education, fiscal and economic policies.

Summary Points

1. IPR21 Environment. The value and growth of the creative industries are dependent on copyright. IPR
legislation must provide clear and comprehensive ownership rights as well as eVective liability and
enforcement provisions, including technical measures to support DRM applications. Gaps in rights and
enforcement measures must be addressed.

2. Government Stats. The Treasury should monitor the value added, growth, employment and export
revenues of the copyright industries through annual statistical analysis.

3. Government Structure. The Government’s relationship with the creative industries should be handled
by a single cross-departmental organisation, similar to the way UK Trade & Investment deals with exports.

4. Copyright OYce. The value of copyright warrants a dedicated Copyright OYce charged with
promoting the UK’s copyright interests. The Copyright OYce should be answerable to the creative
industries cross-departmental organisation.

5. Education. Copyright and creativity should be in the core curriculum for all school children. The most
eVective way for youngsters to learn and respect the value of creative work is for them to apply copyright
notices to their own work.

6. Public sector. Public sector bodies from the BBC to the British Library are increasingly becoming a
part of the creative sector with a consequential impact on the commercial environment and the ability for
creators to be paid. Public sector bodies must respect rights and minimise their impact on free competition.22

7. Copyright term. There is currently a disparity in copyright term between the UK and the USA and
between diVerent types of creator. The copyright term for sound recordings should be moved to 95 years
from release to create a level playing field with the USA and to equalise with the ownership rights for
other creators.

Knowledge Economy

The creative industries, along with the financial sectors, are the key to economic prosperity in modern
economies. As the knowledge economy becomes the main driver for growth and employment, it is the
intangible assets which will underpin economic success in the future. This can be seen in the high
productivity and value added of the creative industries delivering benefits for the rest of the economy. As a
“creative hub”, the UK is well-placed globally. Copyright industries contribute over 8% of the UK’s GDP,23

with a growth rate of twice the rest of the economy.

The music industry is one of the UK’s creative successes. Domestic expenditure on music totals almost
£5 billion24 a year and music activities generate the equivalent of 126,000 full-time jobs in the UK. The UK
is the third largest market in the world for sales of music, behind only the USA and Japan.25 Sales in the

21 Intellectual Property Rights. This refers to the entire range of IPR—copyright, patents, trade marks and designs.
22 See PPL’s submissions on the BBC Charter. PPL has urged the Government to give the BBC a specific obligation in the

Charter to respect rights of creators. We have also argued that the market impact of assessment of BBC services must be
carried out independently if it is to have any credibility and integrity.

23 The Contribution of Copyright and Related Rights to the European Economy, European Commission, 2003.
24 Counting the Notes, National Music Council, 2002.
25 It is interesting to note that although the USA and Japan have the largest domestic markets for music, their performance

globally is very diVerent. The USA, which has a favourable copyright regime, is the largest repertoire producer in the world.
Japan, with a less favourable copyright regime, is less successful as a producer, even within the Asian market.
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UK amounted to 10.4% of all music sold globally in 2004. As a source of repertoire globally, the UK is
second only to the USA. Meanwhile, the emerging economies of China and India are showing increasing
interest in the creative industries and the value they bring.

Like the other creative industries, the music business is based on copyright. Copyright grants ownership
which, in turn, creates value.

The assets that the UK music industry is built on are the recordings it has made over many years and the
new recordings in which record companies continue to invest millions of pounds. The industry’s ability to
continue to grow and invest in new recordings is underpinned by the protection of copyright law. In a
converging world, it is IP rights which allow content to have value, an increasingly important factor for
everyone in the value chain.26 There is a direct correlation between the overall eVectiveness of a country’s
copyright regime and its success as a global producer of creative content.

PPL27 and VPL28 are playing a role in the move to the knowledge economy. Generating almost £100
million in royalties for performers and record companies, we are growing to meet the proliferation of music
use in public and the online demands. The collective licensing approach of PPL and VPL provides economic
eYciencies to rightholders and music users alike, as well as a model for growth in an economy based on
intangibles.29

IPR Environment

Digital technology has transformed the opportunities for the creative industries opening up new
distribution outlets and giving consumers a plethora of new services based on music and other creative
products.

In the UK, legitimate online music services were launched in 2004. These services typically have 1
million—1.5 million tracks available for download or streaming via a range of consumer propositions.
These include subscriptions, single purchase downloads and free samples of short clips for “try before you
buy”. These services have been so successful that within less than a year, sales of downloads had overtaken
singles’ sales and they were combined in the OYcial Charts.30 The growth continues and most industry
experts expect online revenues to be 25% of the overall business within the next few years.31 The most recent
figures from the IFPI show a threefold increase in download sales in 2005 from the previous year.32

These services are entirely reliant on the IPR environment for their success. It is IPR legislation which
allows the music to have a value in the digital value chain.

IPR legislation must therefore provide clear, unambiguous ownership rights in music and other creative
product wherever it is distributed. It is the ownership rights which create the value in the creative product
and it is these rights which enable creators and the businesses in the creative sector to generate revenues for
their work. Any gaps in these ownership rights devalue the creative product.

Like any other owners, creators and creative businesses rely on basic legal provisions to protect their
ownership title. In the case of copyright, the key measures are liability, criminal sanctions and the protection
of technical applications. Where these are in place, it is possible to construct a range of consumer services—
pay-per-play, subscription, on-demand, temporary and permanent downloads—as the online music services
available in the UK demonstrate. These services deploy a variety of DRM applications to ensure that the
consumer gets what they pay for and, that they pay for what they get.

In the oZine world, the liability and enforcement provisions are largely in place but for online uses, recent
technological developments are revealing some gaps in eVective enforcement measures. The Government
has recently announced a Review of IPR, led by Andrew Gowers. This is an opportunity to confirm the
essential role that copyright plays in the creative industries and to close any gaps in the rights and their
enforcement.

The value and growth of the creative industries are dependent on copyright. IPR legislation must provide
clear and comprehensive ownership rights as well as eVective liability and enforcement provisions, including
technical measures to support DRM applications. Gaps in rights and enforcement measures must be
addressed.

26 See Capitalising on Convergence, Intellect Digital Convergence Council, July 2005.
27 PPL is the UK collecting society licensing on behalf of 40,000 performers and 3,000 record companies. See Appendix A for

more details.
28 VPL is the UK collecting society licensing on behalf of 1,000 music video producers. See Appendix A for more details.
29 See Music Collecting Societies, PwC, July 2005.
30 The OYcial Charts Company launched the combined download and singles chart on 17 April 2005.
31 Total download sales in the UK in 2004 were 6 million. In 2005 they rose to 24 million.
32 IFPI Digital Music Report 06, IFPI, January 2006.
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Government Stats

Public policy in relation to the creative industries should be evidence based and for this the Government
needs basic facts on the value-added, growth, employment and export revenues of the creative sector.

The most recent data on the copyright industries comes from a European study which revealed that they
contribute over 8% of GDP. Before that, the DCMS conducted a mapping exercise for the creative industries
but it was done independently of other Government economic analysis and has not been updated on an
annual basis. Copyright is now key to the UK economy as it becomes increasingly knowledge-based. The
Government should therefore conduct an annual economic analysis of copyright value in order to
understand the drivers of growth, anticipate any trends and inform fiscal policy and legislative changes.

The Treasury should monitor the value added, growth, employment and export revenues of the copyright
industries through annual economic analysis.

Government Structure

Currently the Government deals with the creative industries in a piecemeal fashion. Some sub sectors are
the responsibility of DCMS, others fall within the DTI remit. Similarly, cross-cutting themes such as
innovation, education and skills policy for the creative industries fall within various Departments. This
creates a lack of focus and a lack of understanding within Government. As a result, other Departments such
as Treasury and DfES have little input from the creative industries, either from the industry itself or from
its Whitehall sponsors.

At a recent roundtable discussion called by the Smith Institute, the creative industries unanimously called
for a cohesive approach to the sector from Government. A possible model is oVered by UK Trade &
Investment. This is a single Government organisation, created by bringing together the FCO and the DTI.
It has a clear role, promoting UK trade overseas and inward investment from abroad. It works closely with
industry sectors, including the creative industries, and retains close links with other areas of Government.
A similar structure could work for the creative industries, bringing together DTI and DCMS in a single
organisation that could work with the creative industries and ensure that other areas of Government, such
as Treasury and education, had informed input from the creative sector.

The Government’s relationship with the creative industries should be handled by a single cross-departmental
organisation, similar to the way UK Trade & Investment deals with exports.

Copyright Office

The Government’s copyright policy making has been in a state of malaise for the past few years. It is
handled as a subset of patents by oYcials who are remote from the copyright industries, with little ministerial
input. The Patent OYce has even recently dispensed with the post of Director of Copyright and downgraded
the role.

Yet copyright generates over 8% of GDP. Copyright is an open and flexible system of intellectual property
with no registration requirements.33 Anyone can create a copyright and enjoy automatic ownership rights
for their creative work. Copyright imposes no barriers of entry for creators, however large or small.

Consequently, PPL’s database CatCo has 7.5 million tracks, a wealth of creation only possible under the
flexibility of the copyright system. Every day more tracks are added to the database and become available
for radio stations and others to play. The copyright system, with its lack of statutory registration
requirements, still encourages a maelstrom of creative output and, at the same time, provides the mechanism
for the creators to be paid.

The Government needs a better understanding of the dynamics of the copyright system and how it is
driving value added and growth in the economy. Only then can the UK ensure that it can remain a global
creative hub. A number of leading thinkers in the creative industries have called for a Copyright OYce,
charged with promoting the UK’s copyright interests. The USA have taken a similar approach and have
taken the lead in copyright creation and distribution. The UK should likewise take a pro-active approach
to copyright as this becomes a key factor in international competitiveness and global success.

The value of copyright warrants a dedicated Copyright OYce charged with promoting the UK’s copyright
interests. The Copyright OYce should be answerable to the creative industries cross-departmental organisation.

33 Copyright ownership is granted automatically when a work or a recording is created. Patents, on the other hand, must be
registered with the Patent OYce.
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Education

In the digital age, consumers engage with copyright directly in a way that was never possible in the oZine
world. Similarly, creators have many more opportunities for distributing their work. A basic understanding
of copyright is therefore becoming essential in the modern world as intangible assets overtake the physical.

Creativity and copyright will be basic tools for young people as we prepare them for their world.
Producing creative work and understanding how it is owned should therefore be a core part of the
curriculum from Key Stage 1 right through to Higher Education. Just as the older generation were expected
to respect physical property, future generations will need an understanding of the way intangible assets are
owned and made available. At the heart of this is the principle of ownership, a concept that is well respected
for physical goods. The easiest way for children to learn this concept of ownership is for them to apply it to
their own creative work. Schoolchildren should then put copyright notices on their school work, from
pictures to short stories, poems to essays. This would have consequent benefits of engendering pride in their
work, respect for the work of others and a clear message that a plagiarised essay should not be passed oV
as their own work.

Copyright and creativity should be in the core curriculum for all school children. The most eVective way for
youngsters to learn and respect the value of creative work is for them to apply copyright notices to their own
work.

Public Sector

Public sector bodies own, produce and use creative work too—from the BBC making a TV programme
with contributions from scriptwriters, actors and musicians to a museum that produces a catalogue of
photos, moving images and replicas. In the physical world, public spaces are clearly delineated and diVerent
rules can apply to libraries and schools. In the online world, it is no longer possible to maintain that
geographical segregation. The public and private sectors intermingle and consumers are less clear whether
they are in a commercial or a subsidised space. In this environment, the creative industries are directly
aVected by the activities of the public sector.

The most obvious example of this is the BBC, a not-for-profit organisation, yet a major player in the
broadcast and new media markets. Once a traditional broadcaster in a clearly defined public space, the BBC
now has one of the largest and most used websites in the world, all its network radio stations are simulcast
on the internet and it has plans to expand onto every platform online. It is now competing head-on with
many sectors of the creative industries, while still providing a valuable distribution channel.

There is clearly a risk that such a major player with the benefit of public finance could foreclose any
market, which is why an independent market impact assessment is crucial. The oVer of free Beethoven
downloads in May/June 2005 was a cause of concern for the nascent digital music market. Why would
anyone want to pay 79p for a download, when they can obtain it free from the BBC?

The BBC’s Creative Archive, launched in April 2005, has wider impact. This service oVers archive
material, free for users to “rip it, mix it, share it.”34 Anything made available by the BBC on the Creative
Archive can be copied, adapted and distributed without limits, eVectively in perpetuity. Not surprisingly,
rightholders have held back from licensing their material, but that does not prevent the BBC making its own
material available on this free-for-all basis. The availability of this free BBC material, such as premium
newsreels, makes it diYcult, if not impossible, for commercial players to oVer paid-for services. It is therefore
crucial that the BBC has an obligation to respect rights of creators and is subject to independent market
impact assessment.

Other public sector bodies, such as libraries and museums, while not as significant as the BBC in terms
of size, will nevertheless have an impact on the online markets. The consumer propositions they oVer,
whether or not they charge for material online and the DRM systems they deploy will set up expectations
and influence consumer behaviour in the market as a whole. They should therefore be cogniscent of the
online market and of the impact they will have on creative businesses and the artists that depend on them.

Public sector bodies from the BBC to the British Library are increasingly becoming a part of the creative
sector with a consequential impact on the commercial environment and the ability for creators to be paid. Public
sector bodies must respect rights and minimise their impact on free competition.

Copyright Term

One of the most obvious gaps in IPR protection, revealed by the disparity between the UK and elsewhere,
is the shorter copyright term granted to the creators of sound recordings. In the UK and Europe, the term
is 50 years from release. In our major competitor’s market, the USA, the copyright term is 95 years from
release. This puts performers and record companies here at a disadvantage which has an eVect on the whole
music industry.

34 The masthead banner headline on the BBC’s Creative Archive website reads “Find It. Rip It. Mix It. Share It”
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The shorter copyright term eVectively reduces the value of the record industry in the UK. The Net Present
Value of any record company catalogue will be lower, with a consequential eVect on their ability to raise
finance and invest in new recordings. The average spend on A&R by record companies is 18%–20%35 and
any reduction in that has a detrimental eVect on new artists and the vibrancy of the UK music industry.

The longer copyright term in the USA makes it a more advantage base for operations and recording
which, over time, threatens the UK music industry, currently the second in the world in terms of repertoire.
A society that values its creative industries should recognise the value in older repertoire by equalising the
copyright term to 95 years.36

There is currently a disparity in copyright term between the UK and the USA and between diVerent types
of creator. The copyright term for sound recordings should be moved to 95 years from release to create a
level playing field with the USA and to equalise with the ownership rights for other creators.

27 February 2006

35 The average R&D intensity across all sectors in the UK is 2%.
36 See PPL’s Briefing Note, Equalisation of Copyright Term in Sound Recordings.

Witnesses: Ms Lavinia Carey, Chair, Alliance Against IP Theft; Mr David Ferguson, Chairman, Creators’
Rights Alliance; Mr Dominic McGonigal, Director of Government Relations, Phonographic Performance
Limited; and Ms Joanna Cave, Chief Executive, Design and Artists’ Copyright Society, gave evidence.

Chairman: Can I welcome Lavinia Carey from the
Alliance Against IP Theft, David Ferguson of the
Creators’ Rights Alliance, Dominic McGonigal of
PPL who, I am sure, may have something to say
about what we heard before, and Joanna Cave of the
Design and Artists’ Copyright Society.

Q96 Janet Anderson: Perhaps I can put this question
to you first of all, Lavinia, and then the rest of you
may like to chip in. You have given examples of
British creative industry successes, such as Harry
Potter, Coldplay, games like Tomb Raider, the red
phone box and the Mini, and in the same paragraph
you state that the right regulatory environment is
needed for the creative sector to remain innovative
and dynamic. Do you think that creativity is
properly rewarded and protected in the UK? Has the
present regulation helped those successes and do you
think we have got it right or do you think there
should be more regulation or perhaps some
deregulation?
Ms Carey: I think that the current regime does have
it about right. There are problems that the Alliance
sees with enforcement of some of the existing
regulation and we have been asking government and
enforcement agencies to be more active and to apply
more resources for enforcement agencies to be able
to enforce the existing law because, without
enforcement, the laws are not really worth the paper
they are written on, but, on balance, we would say
that there is a fair degree of ability for creators to
make a living. The reason why we are concerned
about the lack of enforcement is the fact that there
is evidence that industries lose a lot of money from
counterfeiting and piracy and, as we are talking
about new technology, it is not so much about
physical piracy, although that is a big problem, it is
increasingly about digital copyright theft which
some people do not call ‘piracy’ which is why I think
we have the diVerence in language with the
Consumer Council and, by the way, nobody has
been prosecuted ever. There have been civil actions,
but nobody has been prosecuted. I think that what
the Alliance would like to see is some tweaking of the

law, as has been mentioned before, to ensure that for
future creativity, and this is not about us and them,
this is not about industry versus consumers, we are
not at loggerheads, everybody can be creative, but
the joy of digital technology and the developments
that we see is that everybody has the opportunity to
be creative. Increasingly, the UK economy is
depending on creativity in a knowledge-based
economy, so we would like to see better
enforcement, clarity where it comes to digital
copyright issues and we would like to see more of an
appreciation that some of the measures that are in
place for protecting copyright and intellectual
property rights generally are not about telling people
what they cannot do, but about making it clear what
people can do and that is the way the economy will
continue to flourish and the creative industries will
continue to flourish.
Ms Cave: Certainly, like a lot of the other witnesses,
we would concur that the law gets the balance about
right, but you asked if creativity is properly
rewarded and protected. The issue that we face all
the time is the rise and rise of major industry players
using unfair contracts to engage creators in their
products and there is an increasing trend of, “Let’s
use it or lose the opportunity to participate”, which
makes it terribly diYcult for individual creators to
earn any income at all from their rights and also
terribly diYcult for individual creators to be
recognised as the creator of their works, so that is an
issue. There are also significant barriers to
enforcement which Lavinia touched upon. It is
incredibly expensive. It is very expensive for
individual creators and it is also very expensive for
many collecting societies like ours that work on a
not-for-profit basis. There is one more point I would
like to make, that reward is not just about money,
but it is also about recognition and we know that
artists are as interested, sometimes more interested,
in being credited as the creator of their works as they
are in being paid for it, and it is increasingly diYcult,
particularly in the new media environments, to
encourage that that happens, that creators are
recognised properly, so there are some issues.
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Mr Ferguson: I would just like to completely agree
with that. The absolute core thing is that, if you look
at the earnings profiles inside any of the creative
industries and you look at the people who are
actually at that creator end, what you will see
invariably is exactly the same graph where you have
a vast number of people of whom a very small
percentage earn quite a lot of money, the Mick
Jaggers, another small percentage who earn just
about a decent amount of money and the tail who
earn next to nothing. In the case of the Performing
Right Society, for instance, 44% of its members earn
nothing, absolutely nothing out of royalties. The
cause of a lot of this is unfair contractual terms that
are placed in order to be able to put work out both
by broadcasters and by record companies. The
record companies’ business models frankly are
scandalous and they have evolved to the point where
the artist is virtually paying the record company in
order to have the work out there, quite unbelievable.
If you take, for instance, a video, you presume the
record company has paid for it, but the record
company has not paid for it; it is the artist who pays
for it and it just gets added to his bill, yet the record
company has it available as a piece of their IP. The
other absolutely vital point in this as well is that the
only way to protect creators inside this regime is an
enhancement of the moral rights regime. Copyright
by itself is just a tool, it is an economic right. We are
not particularly interested in copyright. What we are
interested in is authors’ rights where the identity of
the author in the work, be they a performer author
or a writer author, is that you cannot divide them.
That is the way to make this thing work better. Also
at that point, that is the point where the consumer
then identifies with the author because it is the
author’s work and it is not something created by
some large, multi-national company.

Q97 Janet Anderson: Do you think that, by dealing
with the moral rights issue, that deals with the
problems of the record companies? I am really
interested in this because I have a very good opera
singer in my constituency who told me he was
strongly advised not to enter into a contract with a
record company precisely for the reasons you have
given and he is now proving to be very successful
without it.
Mr Ferguson: I personally think this is the case. I
remember when I was in a band and one of the things
we were extremely concerned about was that our
records would not go on sale in South Africa at the
time. As far as the record company was concerned,
it was a deal breaker if we were not prepared to let
them sell it absolutely everywhere. The only way we
got round it in the end was to write them a letter
saying, “Well, okay, we accept your terms, but could
you forward any royalties we get straight to the
ANC”, so they did not release it in South Africa.
Mr McGonigal: Yes, I broadly agree with the other
three speakers, that we have actually got a pretty
good copyright regime here and I think the 1988 Act
was very far-sighted in putting in core rights for
creators. Let us just be clear about what copyright is.
Copyright is actually allowing the creator to own

what they create. It is as simple as that, a really very
simple concept, and I do not agree with this idea of
private rights versus public domain. From where we
sit in PPL, we have 8.5 million tracks on our
database which is called ‘CatCo’. All 8.5 million of
those are available on a licence to any radio station,
any TV company, any restaurant that wants to play
music in their restaurant to make a better
environment. Actually I do not see, from where I sit,
any conflict between that ownership right where the
creator actually owns what they have produced and
it being very widely available to the public at large.
I think what we are seeing now is actually a major
shift in the importance of copyright for the creative
industries. Obviously in the 19th Century, you
played live, got your fee and that was it. Now, you
make your recording and it could be used in any
number of diVerent ways and you absolutely need
that basic copyright to get the royalty flow coming
back. I think that comes down to us, as a society,
recognising that shift into the knowledge economy,
into a creative economy, where the things which are
really valuable are not the physical objects, but they
are the things that are produced in the head and in
the heart. Those, I think, are the things that are
increasingly valuable for our society, for our culture
and for the economy, and I think that is the shift that
we are seeing now and I would hope that this
Committee and indeed the Gowers Review would
actually take that as a fundamental point, that shift
in the value of intangibles.

Q98 Philip Davies: In the discussion we have had
about copyright, the National Consumer Council
felt that the copyright laws which were designed for
an analogue age were not fit for purpose in a digital
age. I just wondered, first of all, if you would
comment on whether you think that there is
something structurally wrong with the copyright law
for a digital age and whether it needs to be
completely overhauled as a result of it, but also they
felt that the copyright laws and things were actually
too much against the rights of the consumer and I
just wondered how you might respond to that.
Ms Cave: I think what was not mentioned enough
previously, although it was touched upon at the end,
is that the law does provide a range of acts permitted
under the law without a licence and they are not
insignificant acts, research and private study for
non-commercial purposes and somebody mentioned
earlier review and criticism, et cetera. There is a
range of things that can be done by the consumer at
large that do not require permission or a licence of
any kind and we must remember that that exists. I
concur with the other witnesses who said they feel
that the balance is right, that we do not need to
change the law in response to the new media
innovations which have taken place since 1988; the
framework is there. What you need to remember to
counterbalance the argument that consumers feel
that copyright is now a barrier is that the online
environment in particular has made it harder and
harder for creators in many instances to earn any
income and recognition at all and that is largely
because the online environment tends to be
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perceived as an environment in which all content
should be free, so there is a natural balance that is
coming out of all this with increasing pressure on
creators to participate in new media environments at
very low costs, very low charge or even for nothing
so that the consumer can access their works. There
are many, many initiatives that creators are happy to
participate in for nothing or by charging very, very
low rates, so I think the consumer is actually very
well served by the online environment and that the
law does provide a balance; there are a lot of
permitted acts.
Ms Carey: Perhaps I may just build on that
argument and explain that in the world that we are
in now, if you take an example of the video industry,
which was raised earlier, where we actually lose
between £700 and £800 million a year in total lost
sales, this is sales that consumers say they would
have made if they had not been able to access an
illegal version of the work, this is not just the value
of all the black market, and about £284 million is lost
through physical counterfeiting and piracy, but £435
million is the loss online and through digital
copyright theft. I would endorse what Joanna says
and refute the National Consumer Council’s
argument that there is no balance or that we need to
provide more evidence of why we need to enforce
our rights in the digital world. I would ask where the
evidence is for the question that you asked earlier,
that consumers are suVering in some way, what the
detriment is if we continue to enforce the existing law
in the digital environment. I do not know what the
evidence is that consumers are suVering.
Mr Ferguson: The National Consumer Council have
quite an extraordinary view of the world. Please go
to a bookshop and buy the collective works of
Shelley. You are going to pay the same price for it as
you would a book written now. The point in this is
that, when you start talking about public domain,
public domain does not make it free. Public domain
is paid for out of taxation in this country, otherwise
it is not maintained and, therefore, if it is not
maintained, it just disappears and that
disadvantages consumers. The whole point about
copyright or authors’ rights is that it enables the
thing to stay available to the consumer. Copyright is
an aid to the consumer in that context. This sort of
mythology that public domain is free is really just
daft. Again with the Creative Commons’ sort of
approach, having this stuV all out there and free,
what they failed to mention is that they have not
done an adequate amount of research on their
licences. Their licences do not work in certain types
of industries because it means that that piece of
creative work is no longer ever available to be
monetarised. If they came and had talked to the
creative community in the first place, we would have
been able to help them to come up with a sensible
licence that actually works, but no, it is just another
thing which has been presented to us by a bunch of
academics who only understand their own arena and
they do not understand the rest of the world.
Mr McGonigal: Just very briefly, I would say that
actually copyright is even more important in the
digital age.

Q99 Philip Davies: In the previous session, just to
come back to the amount of time, the 50-year
discussion we had earlier, David Stopps was very
passionate in preserving Joe Brown’s pension, I
think. Where do you all stand on that? Do you all
feel passionately about Joe Brown’s pension?
Mr Ferguson: I think I can probably be quite quick
about this. I think all of us support the principle of
the extension of copyright for sound recording.
Again it is one of these things, as I have just pointed
out, where the public domain does not mean that it
is suddenly going to be free, and I think David was
quite eloquent on that, so there is no need to expand.
It is again, I would have thought, just clear, moral
commonsense that in some sort of sense the
extension of copyright for sound recording should
be attached to the lives of the performers on that
sound recording.
Mr McGonigal: We license on behalf of artists,
featured artists, session musicians, backing
vocalists, singers and the record companies. We
have had a look at this and over the next 10 years we
have got about 7,000 musicians who will lose their
PPL airplay royalties if we do not change the law on
copyright term. Interestingly, some of the biggest
losers, a lot of the biggest losers in fact, are the
session musicians and these are people that you will
never have heard of, but you will know the sound
they make. They have backed a lot of the great
artists in the late 1950s and through the 1960s and,
because they were on so many recordings and they
were working literally from eight o’clock in the
morning until midnight doing back-to-back
sessions, their PPL income is significant. If you look
at it from an economic standpoint, over the next 10
years there is some fairly valuable repertoire which
is going to go out of copyright and the amount of
money at stake is several tens of millions of pounds.
There is a PWC analysis of this. Really what is at
stake is whether that money should go to the music
industry in royalties to artists and musicians, to
record companies for A&R investments, et cetera, or
whether it should be eVectively available for re-
release companies who simply profit on the back of
other people’s work. That is really the balance at
stake in the public. For the consumers, the pricing is
pretty much identical and there is no discernible
diVerence between out-of-copyright and in-
copyright recordings. Again PWC have done some
analysis on that. Therefore, the consumers are
paying no more or no less for the older recordings
and it is the people in the middle who are benefiting.
In fact, consumers would actually be better oV
overall because of the quality argument, that
somebody with a copyright interest who is actually
looking after that catalogue will put out the full
release with the artwork probably remastered and
there is no incentive for a re-release company to do
that. Some of them are very good and some of them
are actually not quite so good.
Mr Ferguson: We do have a slight caveat to add to
that because there is also a problem with the owners
of the recordings, the record companies, not making
those records available and we would certainly, in
any legislation that was to do with extension, like to
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see an obligation placed on the record companies to
make the work available and remunerate the right
people.

Q100 Chairman: There is actually a diVerence
between your position or at least certainly the
position of the MMF and PPL. The MMF have
argued that there should be a limit on assignment to
35 years and, therefore, it should be for the
performer to choose beyond that as to whether or
not to maintain the rights with the record company
or assign them elsewhere. What is PPL’s response
to that?
Mr McGonigal: We do not actually get involved in
the artists’ contracts; that is between the record
company and the artists. There is a general position
that this should be a matter of contract. As far as we
are concerned in PPL, all of those 8.5 million tracks
are available for licence and there is not the sort of
‘use it or lose it’ issue as far as the PPL repertoire is
concerned.

Q101 Chairman: We will need to ask the record
companies that question.
Mr Ferguson: Watch them duck!

Q102 Adam Price: I would like to pursue David’s
argument that just because something comes out of
copyright does not mean that it is somehow free and
it is in the public domain. I can understand that
argument in the context of CDs and physical
products because the record company or whatever
still has an eVective monopoly on manufacturing
and distribution generally, but surely does the
Internet not make that diVerent because, if
something comes out of copyright and somebody
has a copy, they can share it then legally on a peer-
to-peer basis free because there are no transaction
costs then and potentially one million copies could
be made available free if it comes out of copyright?
Have I misunderstood?
Mr Ferguson: No, I think the key point I am making
about the public domain is that the public domain
actually needs maintenance. All right, something
might come out of copyright and very briefly have a
flowering renaissance, but actually it is not really
terribly real. The real importance, when things come
out of copyright and genuinely their economic life
has come to an end in the sense that there is nobody
left to benefit from them, is how are they looked after
in the public domain. That is the much more
worrying thing, how you make sure that something
remains in the archive for future generations to build
on. As was pointed out earlier on, creativity does
ride on the shoulders of predecessors and yes,
invariably all of us are taking an idea that started at
a certain point and adapting it further as we go
along. As Emma pointed out at the beginning,
copyright is the ideal regime to do this in because, if
you genuinely start sort of plagiarising somebody
else’s work and that person is entitled to economic
reward, but to do real work, as the Da Vinci Code
case proves, is good and it is creating wealth. I really
think that, with in and out of copyright, there are
also really good arguments, people would say, for

never having gone to copyright. I am sure that with
Mozart it would not be a question so much of paying
royalties to his descendants, but it would stop some
awful orchestras doing some really appalling
recordings, so why not!
Ms Cave: If I can comment as well on the visual arts,
the public domain needing maintenance issue that
David raised is absolutely correct. If you look at the
whole repertoire by the impressionists, for example,
it is all out of copyright now, so unlimited numbers
of reproductions can be made of those works. I am
sure you have all received tins of biscuits at
Christmas that have Monet’s Lilies on the lid,
calendars, postcards, posters, digital archives, et
cetera, et cetera, it is limitless, so there you have a
really good example of free access, but the original
works need maintenance and it is very expensive.
They need conservation, they need to be preserved
and they need to be looked after, so David is
absolutely right, that the public domain does not
come free, it comes at a cost.

Q103 Chairman: Are you suggesting that biscuit
manufacturers should be paying for the
maintenance of Monet?
Mr Ferguson: Absolutely, yes.
Ms Cave: I do not know if I am suggesting that. I am
just giving you an example.

Q104 Chairman: But you are saying that there
should remain at least some requirement on those
who use works, however ancient they are, to pay
towards maybe the maintenance of the paintings or
the descendants of the creators?
Ms Cave: Well, there is a question to be answered
there, is there not, because who does foot the bill? I
am sure if you spoke to public museums, they would
perhaps welcome that kind of innovation. There are
lots and lots of original artworks that are not in
museums, but are still of interest to our national
heritage and the life-plus-70 term can be very, very
useful to help those families look after that heritage
until the time comes when the public at large
becomes interested in them again. A really good
example is paintings by Dame Laura Knight. Dame
Laura Knight was the first woman to be admitted to
the Royal Academy, very significant, but went
completely out of fashion, so nobody was
particularly interested in the works that she left
behind, but the family did have to maintain those
works, and the small amount of income they were
able to collect during the life-plus-70 term helped
them to do that. Happily for Dame Laura Knight,
she is becoming interesting again and it is a credit to
them that they have done that work so that the work
is available for the country and the world, so there is
an issue around public domain.
Mr McGonigal: I have just one more comment on
that question which is that there was an assumption
behind it that distribution online is a free
distribution, but there are costs, particularly the
upfront costs. On the music side, there is the cost of
digitally remastering tracks, of maintaining them
and putting them into new formats as new formats
come along and then making them available to any



3442451012 Page Type [E] 08-05-07 12:13:59 Pag Table: COENEW PPSysB Unit: 2PAG

Ev 64 Culture, Media and Sport Committee: Evidence

16 May 2006 Ms Lavinia Carey, Mr David Ferguson, Mr Dominic McGonigal and Ms Joanna Cave

number of distributors or online retailers, so there
are costs there. Again that argument goes towards
having a copyright term because then you actually
reward the person who maintains that catalogue
which will not be just a few songs, but it will be
hundreds and hundreds of thousands of tracks
which can then be made available with that reward
built in.

Q105 Philip Davies: Dominic, you stated, coming on
to government structures, that the Government
deals with the creative industries in a piecemeal
fashion with things coming under the DCMS, some
under the DTI, other things falling across diVerent
departments, creating a lack of focus and
understanding. Do you think that the Government’s
relationship with the creative industries should be
just handled better through existing structures or
would you prefer to see a single, cross-departmental
organisation?
Mr McGonigal: I think that it is time to have another
look at the government structure because the current
government structure in relation to business as a
whole is based on the industrial model and, as I say,
we are now moving into a knowledge economy
which is a very diVerent kind of environment and I
think there is a recognition of that in the Gowers
Review. The Gowers Review has been sponsored by
the Treasury with input from DTI and DCMS and I
think that speaks volumes for where we are moving
with this knowledge economy. Looking at the
creative industry specifically, we are currently about
8% of GDP, so we are already a major contributor.
We are growing at twice the rate of the rest of the
economy and we are one of three or four major
drivers of the economy, identified by the Treasury
and the DTI, over the next few years and I think that
the Government should be able to deal with that on
a more inclusive basis. At the moment, having to
deal with a few people in the DCMS and then
separately in the DTI, you lose any of that ongoing
momentum. What we have looked at is this core
value of copyright which is right at the heart of the
economic value of the creative industries. At the
moment, we have a Patent OYce, but no Copyright
OYce. Actually there is now a proposal from the
CBI for an IP OYce to look at the total value of both
patents and copyrights to the economy and you can
see that linking in with a cross-departmental
structure that brings in both the DCMS and the DTI
so that you would have both the economic drivers
and the cultural element brought together under a
single minister.

Q106 Philip Davies: For instance, do you think that
the Government understands and appreciates the
importance of the creative industries to the economy
and to the country as a whole or do you feel that it
is underestimated?
Mr McGonigal: I think the Government does
understand it and I think it has been a relatively
recent thing. The figure of 8% has only really been
acknowledged quite recently and I notice that

Gordon Brown, in his Budget Speech, actually said
“nearly 10%”, so we have already improved on our
performance.
Ms Carey: I think that a very good demonstration of
why we need a more joined-up approach is the fact
that industry, through the Alliance, lobbied very
hard for a cross-departmental approach to
counterfeiting and piracy, IP theft, and that was
several years ago. What came out of the eVort, which
was supported across the board, I think, by the
industry, was this Creative Industries IPR Forum
which broke down into three groups looking at
education and communication, looking at new
business models and looking at the problems of IP
theft, online and physical. The success of that Forum
really leads one to think that this idea could really
work. There is another embodiment of how this
cross-departmental approach works and that is in
the IP Crime Group. The IP Crime Strategy was
launched by Lord Sainsbury in 2004 and the Group
continues to work extremely eVectively by bringing
together areas of government which have a direct
responsibility for IP crime and deterrence, sanctions
and remedies and enforcement. That covers the
Home OYce, the DCA, Education, the regional
oYces, the DTI of course, the DCMS, and including
the Department for Work and Pensions because of
course benefit fraud is involved here as well in terms
of crime, and they look at a whole range of areas. I
think that that model is a very useful model because
it helps us to see the input of all these diVerent
departments in terms of IP crime and enforcement
and I think the flip side of that coin could easily be
translated into a very useful cross-industry type of
approach to the positive sides of intellectual
property and copyright promotion and how it is
going to benefit the economy in the longer term.
Mr Ferguson: The IP Forum was very interesting
when it took place. I think the civil servants in
particular learned a lot during that process. The
other thing that was really interesting inside the IP
Forum is how much we learned from each other,
extraordinary. I was on the Education Sub-
Committee and at the beginning of the Education
Sub-Committee it was warfare. There were the sort
of Creative Commons people on one side and my lot
on the other and it looked like it was going to go
nowhere at all and in fact inside that Forum the very
sensible ideas to create principles emerged from that
particular group and I think it was invaluable for
everybody who participated. Also, the other key to
it is whether anyone ever builds on it and then takes
those lessons and gets them up the next stage of
government because that is the problem with these
things, that the civil servants may get it, but whether
that then informs anything resembling policy is a
diVerent question.
Ms Carey: The interesting thing about the New
Business Models Group and what came out of that
was very clear, that government did not have a role
in developing new business models, but industry and
the market have to decide business models and to
take advantage of new technologies and that is what,
I think, this inquiry is about. There I think it is really
important that creators and anybody who is
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developing intellectual property which is going to
have a value for the future has to have a confidence
in the regulatory regime, that they know that they
can take risks, that they can come up with all kinds
of fantastic ideas, the like of which I think you heard
previously in the 9 May session from people like
Anthony Lilley. There are fantastic opportunities
for all types of intellectual property to be created,
but there needs to be confidence in the regime that
they have control over their rights.

Q107 Mr Hall: Individually or collectively, you have
referred directly to the Gowers Review which the
Chancellor set up in 2005 to look at intellectual
property and what the Government could do to
contribute to that. Have you any suggestions of
what you would like to see come out of the Review?
Mr Ferguson: Yes.

Q108 Mr Hall: You can limit yourselves to one each.
Ms Carey: I cannot give you one. I will give you a
small selection. Let the others go with one and
maybe I will add a missing one.
Mr Ferguson: There has to be some reform of
contract law that presupposes that contracts are not
just there for the maximum advantage of the person
handing out the contract and there has to be some
responsibility on the contractor to the person who is
being contracted. Everybody has heard the stories of
the pop bands who have signed away absolutely
everything. That is one example of it. This is rife
throughout the creative industries. It happens in
book publishing, it happens in photography, it
happens in broadcasting, that unfair contracts are
given out to creators who are continuously
disadvantaged. The creators only become
advantaged if they happen to reach a certain
economic point. Sir Paul McCartney is not
disadvantaged. The rock ‘n’ roll band that is
rehearsing in the Methodist church hall in your
constituency at the moment will be given a crap
contract and that should not be the way it is done
and there should be more that requires fairness of
treatment to all creators. I am not saying a subsidy,
but fairness.
Ms Cave: Perhaps in addition to that point, we
would like to see better access to justice and the
barriers to challenge copyright infringement being
lowered so that creators and collecting societies can
make use of the law to challenge infringers.
Mr McGonigal: We have covered some of the big
ones here, the basic value of copyright, the
government structure to deal with this new economy
and the copyright term, and there are others, such as
applying a three-step test to exceptions and a couple
of liability issues which I think Lavinia touched on.
If I can pick out one, it will be copyright education.
As I say, we are moving into a new environment here
and I think, just as we all grew up knowing that
shoplifting is illegal, that you do not just go into a
shop and take something, I think we have to
understand that there is a code of conduct for us as
citizens, individuals, consumers online and I think it
is learning what that is that should be at the heart of
it. I think the very basic thing I would like to feed in

here is what I was saying right at the start, that
copyright is about a creator owning what they
create. If you can get across the basic principle to
even primary schoolchildren, that, if they draw a
picture, it is theirs, if they do a little short story, it is
theirs, and, if they put the copyright symbol on that,
then that would give them probably the best
understanding of what copyright really is about and
then all the other things about paying for things
online or asking permission before you do such and
such with somebody else’s painting or their piece of
music, that all follows much more easily, but that
basic concept, I think, would be a very powerful
recommendation from Gowers.
Ms Carey: In general, I would say that, speaking as
the Alliance Against IP Theft, one of the key areas
we would like to see reviewed is damages so that it
acts as an eVective deterrent as well as providing
some compensation for people who have lost
revenue because of IP infringement. I would go back
also to the enforcement issue, that we do need to
have more resources to be able to eVectively enforce
the existing legislation. Just the fact that, for
example, Section 107 of the Copyright, Designs and
Patents Act has not been enacted seems utter
madness in a digital world where, if there are CDs
and physical piracy examples in the marketplace of
people buying music, films, games or software that is
just on a disk and there is no trademark
infringement, that copyright law cannot be enforced
and, when there are no other infringements, Trading
Standards cannot actually enforce copyright just
because of a technicality, it seems utter madness.

Q109 Mr Hall: If I can ask a slightly diVerent
question, if we, say, extend the life of copyright to 70
years or 95 years, we have had an explanation given
to the Committee about who the losers would be
because they would be the people who reproduce the
music and sell it, and the gainers would not be the
consumers because the price of the product is still the
same, but the gainers are the original artists who
recorded the material or whatever, but how much is
that gain and what does it actually mean in pounds,
shillings and pence?
Mr Ferguson: You cannot actually quantify it like
that, and this always seems to be entirely about
music and I am not sure if it should be. I think it
should be more of an abstract approach to this, but,
all right, we are talking about it in the context of
sound recording. By and large, people who have
managed to have a career in music, and my own
income is based on the fact that over the period that
I have worked I have built up a collection of rights,
of copyright works that are mine, and they are all out
there and they are all earning some money for me
and every time one of my works is used on a
television station or a radio station, I get an
increasingly small amount of money for it because
again of broadcasting sort of splitting up. Therefore,
what you end up with at the end of a career is a sort
of aggregation of your work which, at the beginning
of your career, probably paid you a reasonably good
amount of money on the one piece if it was a hit or
a success or whatever, but, by the end of your career,
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it is the totality of that work that is still earning not
vast sums of money, and very, very, very few
successful bands and pop acts that you can think of
end up managing to have a lifetime career of it. You
will endlessly see that so-and-so of The Tremolos is
now a tiler or a plumber or a whatever—

Q110 Mr Hall: What is Brian Poole doing then?
Mr Ferguson: I have absolutely no idea, but what I
do know is that people who are mates of mine who
were in bands like Blancmange who were very
successful in the 1980s, one of them is a
schoolteacher. There is not a lifetime career in a lot
of this for a lot of people. He gets a very small
amount of money on his residuals on stuV that was a
big, successful, multi-national act in the early 1980s.
That is the way it works.

Q111 Rosemary McKenna: That is the problem, is it
not, as you see it, that we should not really just be
concentrating solely on the music industry, but it is
across the board? You have one or two very high-
profile people who are hugely successful and behind
them you have thousands of others who are working
away, but the consumer sees the front person. That is
the problem that all the creative industries have and
basically it is the most important part of the culture
of our country, all the creative industries, whether it
is the performing arts or the visual arts, and
somehow or other that message has got to be got
across to the public in general. I think last week we
heard that at one point you had used Robbie
Williams as the person to promote performing rights
and to stop downloading and then, all of a sudden,
you realised, “Wait a minute. Robbie Williams is a
very successful young man, thank you very much”,
and that was not a very good idea. Have you come
up with any other ideas? I do agree with what was
said earlier on about education and I think it should
be part of enterprise education which is going on in
schools at the moment, but is there anything else,
apart from legislation or reorganising government
departments because I do not think that is going to
happen, that you think that we or business could do
to help in that task?
Mr McGonigal: I actually think we should be
celebrating our successes rather than criticising
somebody for earning too much money. I think we
should be celebrating—

Q112 Rosemary McKenna: I was not doing that.
What I was saying is that is what people see.
Mr McGonigal: I know, and I think actually that is
where you could all help as opinion-formers, as
people that others listen to.

Q113 Chairman: I seem to recall that Robbie
Williams did not actually help this argument
particularly and he said, “StuV copyright!” or he
may have put it in even stronger terms than that!
Ms Cave: The point is about focusing on the
extremely famous representatives in each of the
creative sectors, but they are of course in the
minority and I think the more significant message
certainly for art students coming up through art

school is that being famous and extremely successful
is a possibility, though a slim one, but there is a
whole host of other careers that you can enjoy
through your creativity that are not necessarily that
and you have to understand how your rights work
in order to pursue those careers, commercial
illustrators, photographers, et cetera, and there are
myriad examples which do not necessarily lead you
into a fame-and-fortune-type role, but they certainly
do provide you with a living. I think that does come
back to the education point. When I was at art
school there was no professional practice module,
but there certainly is one now and we experience, just
like British Music Rights, a very similar reaction
from art educators in colleges and universities who
are crying out for information on how their students
can use their rights to earn them a living not
necessarily in the high-profile, famous way, but in a
very useful and meaningful way, working for
newspapers, publishers, freelance, whatever, so
there is certainly some work that could be done there
and very valuable, I think.
Ms Carey: I would totally endorse that. From the
Alliance point of view, I would say that we are
looking at doing a bit more research into
understanding consumer activity and motivations
and behaviour in which some industry sectors have
already invested quite heavily because I do recognise
the fact that there is a lot of misunderstanding and,
as has been discussed earlier, people seem to think
that the digital copyright is free, but clearly there are
a lot of costs. I think that, as people are going
through school, they need to understand that. I
think that a lot of people do aspire to being
innovators or creators in some way and they need to
be encouraged. Whether it is in copyright or
trademark areas, do not let us forget that Britain is
also quite successful in some other areas of design
and manufacturing where, even if we do not
manufacture or physically produce the goods, if we
do not own the IP, we will not retain the income
from those inventions, those creations which end
up being physical consumer goods, branded
manufactured goods. IP protection needs to extend
to those areas as well and they also fall foul in many
instances of infringements online, that new
technologies enable IP theft to take place also in that
sphere and it is not just about copyright. I think that
we must not forget, in our look at new technologies
and new challenges for the British economy, that,
where we are talking about copyright industries, we
are also talking about other types of international
property rights which new technology helps and also
threatens. Certainly education right across the
board on intellectual property issues, it would be
extremely valuable to help people understand the
whole mechanism and the whole business of how
you get your goods or your ideas to market because
money does need to be invested. I think this is what
some copyright infringers just fail to understand or
recognise, that there is money that has to be spent in
promoting a product, in bringing something to
market. By saying that stuV could flow more easily
or that consumers would benefit more if industry
was not involved if somehow new technology or the
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Internet allowed them free access, it fails to recognise
the fact that people would not know about new
bands or would not know about new films or other
creative works if money was not invested in them to
promote them, to make them available not just in a
physical way, but also in a way that people actually
get to hear about them so that they can decide
whether they want to go to the cinema or do that
thing, whatever it is, that then produces some
income that goes back to the creator and the
producer, so I think this has to be seen in a holistic
way and the core of that is our existing IP regime.
Mr Ferguson: Also I think some reinforcement of
moral rights also has a serious role to play in this.
Most of the consumers’ dislike of copyright is based
on what they see as being poor practice from big
record companies, big film distributors, whatever.
There are two things with moral rights: (a) you put
the creator in a stronger bargaining position vis-à-
vis the big aggregating businesses; and (b) you
identify more closely the author with the consumer,
so the chain of value that is created by the author to
the consumer is more identifiable.

Q114 Chairman: We are coming to the end, though
there are a couple more issues that we need to cover
and, before we do, it is only fair that I say to Dominic
that we have heard that collecting societies are going
to be more and more important, but we have also
been told that you are monopolistic, you are
exploitative and you are anti-democratic, so how do
you respond to that?
Mr McGonigal: Thank you very much! I think the
first point is right. Yes, I think the collecting societies
will play a more important role going forward. It is
a very eYcient licensing system. We have about a
quarter of a million venues around the country,
hairdressers, shops, nightclubs, pubs, all playing
music, all paying a licence fee and all that money
going to the artists and the record companies, so it is
a very eYcient licensing mechanism within this
copyright and creative industries regime. I think
what you have to remember about us is that we are
a business working for artists and record companies.
We are a monopoly because people want us to be a
monopoly. The record companies want one place to
go to, the artists want one place to go to to get their
rights licensed, and the users also want one place to
go to to get their licence, so that is why we are a
monopoly. There is nothing malevolent about it; it
is a natural monopoly. In fact, we have done some
economic work on this that shows the benefits, the
economic benefits in terms of eYciencies. In terms of
the representation, we are working for very broad
constituencies; we are working for major record
companies, for independent record companies"
and we have about 3,500 to 4,000 record companies,
and we are working for artists, session musicians,
featured artists, et cetera, right across the board,
currently about 30,000 directly and then others
through our bilateral agreements. We have just
recently had some very good news from the OFT, the
OYce of Fair Trading, because, after about five
years of work with the performers, we are actually
restructuring PPL to bring performers into the heart

of the organisation as a part of the Board structure
and obviously involved in distribution, finance and
all those critical functions, so performers, session
musicians sitting alongside featured artists,
alongside independent record companies and major
record companies. The OFT gave us a clean bill of
health on that merger proposal because of the
amount of work that has gone into it and because of
the broad support that we have for that from the
performing community and indeed from the record
companies.
Ms Cave: DACS is also a collecting society and, for
the record, we are democratically governed. We
have a balance of artists and independent directors
on our Board. We are owned by the artists that we
represent and we work on a not-for-profit basis, but
I would like to say that we are very supportive of the
idea of more regulation of collecting societies going
forward so that standards are set and the increased
demand for transparency and so on is universally
met, and we would welcome that.
Mr Ferguson: We would again broadly support that,
but we would also point out to you conceivably at
the moment that Brussels is getting heavily involved
in our collecting societies. If you ever wanted to see
people who do not understand collecting societies,
have a look at what is going on in Brussels.

Q115 Chairman: I think that applies beyond the
collecting societies!
Mr Ferguson: Well, you did not ask me to expand on
that particular one, but they are very alarming,
extremely alarming, because they do not get it and it
would be of enormous help if people here who do
understand how collecting societies work were able
to speak up for the collecting societies.

Q116 Adam Price: We heard the MMF this morning
supporting the idea of the levies as a means of
compensating creators, and the witnesses in our first
session supported levies. I do not know about biscuit
tins, but, on digital devices and platforms, do you
think this is a good idea?
Ms Cave: It certainly could help deal with the
strange situation that we have in the UK where
private copying is illegal, yet there is no enforcement
of that, so I think the big issue is that the consumer
public are very confused about what they are, and
are not, allowed to do. Certainly levies might help
address that problem by legalising a range of private
copying, generating a modest royalty back for the
individual creator, and it would not have a huge
impact on consumers because the sums paid, the
charges on machines are very low. However, I
should say that we do not think it resolves the bigger
problems. It does not create some kind of universal
licensing regime, but it probably just tackles that
private copying issue.
Mr McGonigal: I think if you had asked us 10 years
ago, absolutely, and 15 years ago in fact the music
industry was asking for levies because we could see
no other way of getting any income from those uses.
I think now the opinions are more divided. There are
quite a few in the industry who actually can see their
way through to DRM and technological solutions
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and new business models which will actually provide
licensing solutions. I think we are very much at a
mid-point at the moment. Most of us have only had
an iPod for a year or two, so what does a private
consumer actually want to do in their house. I think
that, if you wrote a law now that set it in stone, it
would be diVerent in five years’ time. We are in a
process of evolution where actually understanding
what individual consumers are doing, what they
want to pay for and what they do not want to pay for
is actually becoming clearer. I know that the record
companies with the BPI are doing a lot of work on
this right at the moment, so I think we will see the
industry’s views in terms of very basic terms and
conditions perhaps, labelling or whatever, that will
start to resolve this.
Mr Ferguson: We recognise the complexity of this
issue and we also are fairly sure that no government
is going to be so daft as to introduce a levy which
would be perceived as a tax. That does not mean that
the issue should not be looked at in some way quite
seriously because we think it is relatively likely that,
for instance, blank tape or blank CD, whatever it is,
levies will be technologically redundant within 10
years anyway. Nobody will be copying because that
will not be the way that you consume. The consumer
pattern will be completely diVerent in the sense that
you will probably just download whatever your
choice of the day is, and you will subscribe to
libraries in eVect in this context. The group that we
really would like to see the Government think about
exercising a levy on are the people who actually are
dependent on our creativity to sell their wares, but
pay nothing for it and this is the Internet service
providers and the big telcos. We would also most
clearly like to see you intervene forcefully in
stopping lock-out deals between one large
corporation and a telco to the exclusion of other
creators. Again this is sort of scandalous, it is anti-
competitive and it is of no advantage to the
consumer if O2 do a deal with Sony BMG and
nobody else or however those things work, so I think
those are much more important issues than levies.
Ms Carey: The Alliance Against IP Theft does not
really have a position on this because it is more to do
with business models, I think. We do not have a
consensus. Some argue in favour of flexibility to
create the types of new licensing arrangements that
will reward people for private use unauthorised, but
is it unauthorised or not? If it is not enforced, it is
very hard, but there are other areas of industry who
say that a levy is a tax and, if everybody pays it, then
they think they have the automatic right to take a
copy, whereas with DRMs hopefully, if they are
robust, they can allow the creator to decide how
many or to what extent anything is copied. We see
these already in operation with new online services
that are now available with music and film, but they

are not completely infallible. I think it is up to
industry to have the freedom to find the solutions
that work for business and for consumers. After all,
it is in the interests of creators to make their works
as widely available as possible to consumers and that
is what they are in business for and it is about having
the confidence in whatever system the industry
manages to come up with, that it is flexible, that it is
accessible, and that it can be protected. I think that
is the main point from the Alliance standpoint, that
it has to be enforceable and enforced.

Q117 Chairman: PPL and the CRA, I believe you
have both expressed some concern about the BBC’s
reliance on the Creative Archive. Do you just very
quickly want to tell us why you are worried about
that?
Mr Ferguson: I do actually attend the BBC-run
Creative Archive Group. Once again, it is a licence
that is not even on the Creative Commons’ licence.
Creative Commons is fine if you want to distribute
academic work where you have already been paid
for it, but it is not fine in virtually any other arena;
it does not work. What I hope is going to happen
here both with Creative Commons and with the
creative archive is that my parent organisation, as it
were, the British Academy of Composers and
Songwriters, is going to be launching a licence itself
later this year which will be called the ‘fair play
licence’ and the fair play licence will do all the things
that is intended as the good of true Creative
Commons, ie, specifically allow people to share
work, but also will not break the copyright or enable
the creator to hang on to the copyright in the first
place so that it can be reused in other contexts. We
would sincerely hope that both Creative Commons
and the Creative Archive Licensing Group would
have a look at this new model and recognise that, for
certain types of work, this is actually a more eVective
licence than the one they are trying to use.
Mr McGonigal: I think the Creative Archive is
actually mixing two completely diVerent things. On
one side, they are talking about releasing the archive
of the BBC, fantastic, make that available, we do not
have a problem with that, but, on the other hand,
they are encouraging creativity, fantastic, again we
do not have a problem with that, whether it is
collaborative or individual, but they are mixing the
two. They are implying that to cut and paste
something from a natural history programme into
your homework is the same as creating a new work,
but they are two diVerent things and I think that is
where the creative archive has got muddled and we
have been urging for a little bit more clarity as to
exactly what it is trying to achieve, and I would
certainly urge that.
Chairman: There are no more questions, so thank
you very much indeed.
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Memorandum submitted by the British Phonographic Industry (BPI)

Information on the BPI

The BPI is the British record industry trade association representing over 300 record companies in the
UK.

The bulk of these are small independent music companies. The BPI also represents the four biggest
multinational players, the so-called “majors”—Universal, Sony-BMG, EMI and Warner.

BPI members account for around 90% of recorded music sales in the UK.37

The BPI welcomes the opportunity to give evidence to this inquiry and would be happy to provide further
supporting evidence if required.

1. Executive Summary

— The UK recording industry has embraced the emerging digital marketplace and now has by far
the most advanced digital music market in Europe.

— The UK recording industry is also tackling digital copyright infringement directly through
litigation and working to educate consumers.

— But there are measures that only Government itself can take:

1. increase the term of copyright protection for sound recordings;

2. education—working to help the public and, in particular, children to understand their rights
and responsibilities in relation to copyright works in the digital age;

3. enact legislation to ensure clear and unambiguous liability for businesses—such as those
running unauthorised file-sharing sites—who facilitate industrial-scale infringement by
others;

4. eliminate any argument that the so-called “time-shifting exemption” allows people to acquire
a permanent music collection without payment from services that were intended for transient
listening; and

5. establish a system of statutory damages for copyright infringement in order to simplify and
expedite proceedings and increase deterrence.

— It is also essential that initiatives such as the BBC’s Creative Archive do not disadvantage rights
holders and their ability to benefit commercially from their work

— On the question of “regulation”, we believe the internet should not be immune from the
application of copyright law.

The BPI believes that a modern, clear, strong intellectual property framework is as much in the interests
of consumers as producers and artists.

2. The Music Industry

The essential role of record companies is to discover, invest in, market and distribute new music to bring
the highest quality content to consumers. This makes it one of the riskiest of the creative industries. Of the
31,291 albums released in 2005 just 228 sold more than 100,000 copies38 and less than one in 10 releases is
a hit, with even fewer returning a profit.

BPI research shows that the UK recording industry invested £207 million in new music in 2004.39 No other
sector of the UK music industry invests as much in new music as the recording industry.

37 BPI Research based on OYcial Charts Company (OCC) data 2005.
38 As above.
39 BPI Research.
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The UK has one of the most successful recorded music industries in Europe:

— Over a period from 2000–04 when the worldwide recorded music market declined by 15.4%, the
UK market grew by 3.7% in value terms.40

— The UK recorded music industry is second only to the US in its share of exports of music around
the world, with 8% of the US market and 12% of the German market in 2004;41

But without adequate copyright law and meaningful enforcement provisions this investment and success
is jeopardised.

3. Term of Copyright for Sound Recordings

The term of protection for sound recordings has been 50 years since the introduction of the 1911
Copyright Act. Under the 1956 Copyright Act42 sound recordings were separately defined and protected for
50 years. However, this was still substantially lower than the term of copyright for literary, artistic and
musical works which was for the life of the author plus another 50 years.

This discrimination was exacerbated when the European Commission “harmonised” the term of
copyright with the EC Term of Protection Directive.43 implemented in the UK by the Duration of Copyright
and Rights in Performances Regulations 1995.44 This extended the term of protection for literary, artistic
and musical works for the life of the author plus 70 years.

“Related rights” were also reviewed by the European Commission and they found a greater variation of
terms of protection ranging from 0–50 years.

The term was harmonised by the Directive to 50 years with a common trigger point and the position
therefore remained the same within the United Kingdom.

Why 50 years is not appropriate

— The current term is discriminatory

The recording industry is severely prejudiced by the disparity in term of copyright protection for
sound recordings (50 years) when compared with other copyright works such as literary, artistic
and musical works (an average 120 years).

It is our view that the legislation should not discriminate between types of works. Under the
current legislation, a mundane work such as a washing machine instruction booklet can be
protected as a “literary work” and thus attract around 120 years of protection while a sound
recording, with all its concomitant creativity and endeavour, is merely protected for 50 years.

— A longer term of protection is essential for Investment in new music

A longer term of protection for sound recordings would generate royalties which would help to
fund continued investment in new recordings and would encourage and facilitate the creative use
of back catalogue. This benefits consumers, who want greater choice and access to wide ranging
repertoire and is also essential for the continued growth and success of British music.

— The US and Australian Term Extension

Following the implementation of the “Sonny Bono Copyright Term Extension Act” on 27 October
1998 the US extended copyright for all works by 20 years in response to the basic “life ! 70” term
established by the EU Directive. This included sound recordings.

Australia has, since 1 January 2005, amended its Copyright Act 1968 to increase the term of
protection for sound recordings from 50 years from the end of the year in which it was first
published to 70 years.

Both the US and Australian governments have recognised the cultural value of sound recordings
and of recording artists and those who invest in them.

The BPI believes that the UK recorded music industry should no longer continue to suVer a
discriminatory term compared with that aVorded to either the US recorded music industry or to
related copyright industries in the UK.

The UK Government should therefore seek to increase the term of copyright protection for sound
recordings to create uniformity of term of protection between diVerent types of works.

40 IFPI—Recording Industry In Numbers.
41 BPI Research based on SoundScan & Media-Control data.
42 Section 12 Copyright Act 1956.
43 Council Directive 93/98/EEC on “Harmonizing the term of protection of copyright and related rights”.
44 Duration of Copyright and Rights in Performances Regulations 1995 SI 1995/3297.
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4. The UK Record Industry’s Successful Transition to Digital

From a base of literally zero in 2003, sales of single track music downloads reached 5.7 million units in
2004 and 26.4 million in 2005.45 There are now more than 40 legitimate online services available in the UK,
oVering over two million single tracks with diVerent business models from single track downloads to “all
you can eat” subscription services.

From essentially having just three revenue streams less than five years ago (physical product; licence
income from public performance; and B2B revenue from the onward licensing of master recordings), record
companies now have a dozen or more, putting them at the leading edge of the creative industries’ embrace
of digital.

Interoperability

A key diVerence between the new digital music formats is that they often only work with proprietary
players, for example a track bought from the iTunes store will only play on iTunes software and only on
iPod portable devices.

The recording industry generally seeks to license its music to as many diVerent players as possible.

However, we recognise that if one player has a dominant position in the market, other players may be
unable to gain a foothold since they are eVectively locked out of a significant part of the installed base of
players.

The UK record industry urges download retailers to adopt interoperable standards which allow
consumers who buy licensed digital music formats through one technology provider to play them on
platforms provided by others while maintaining the integrity of rights management systems which ensure
that investors and creators are appropriately paid for their work.

5. The Ever-growing Problem of Piracy

Two innovations in home computing technology—CD burners and the rise in internet access speeds—
have between them delivered the greatest explosion in copyright infringement yet.

In 2004, 227 million blank CD-Rs were used for home audio recording.46 This is almost equivalent to the
number of pre-recorded CDs shipped in the same year.

In addition, the threat from unauthorised, copied CDs sold, for example, at car boot sales remains potent.
Estimates based on BPI Anti Piracy Unit seizures totalled 13 million units in 2004.47 This however may be
the tip of the iceberg.

Meanwhile peer to peer (P2P) filesharing is rising, with research suggesting that around eight million
people in the UK have uploaded and downloaded music illegally in the UK over P2P networks.48

The cost of piracy

Overwhelmingly the evidence shows that consumers who take music free of charge using unauthorised
file-sharing networks decrease their expenditure on music.

The latest research from TNS shows cumulative losses to the recording industry over the period 2003–05
attributable to unauthorised file-sharing totalled more than £1 billion.

Since the UK music industry is the biggest and most significant investor in new music in the UK, this loss
has meant a real reduction in investment in new music. Applying a notional retail margin of 30%, and taking
the standard benchmark of 17% of industry revenue re-invested in new recordings, it is possible to estimate
that £111 million has been lost in the form of investment in new recordings by UK record companies over
the past three years.

How the industry has helped itself

As a deep instinct towards self-help runs through the recording industry, it has therefore taken all possible
steps to control the problem of infringement.

In 2005 the BPI participated in more than 1,000 legal actions against “physical piracy” with more
oVenders receiving custodial sentences.

The UK record industry has also taken part in the concerted worldwide record industry action against
individuals who use peer-2-peer networks to make available sound recordings for others to copy.

45 OCC data 2005.
46 Understanding and Solutions.
47 BPI Anti Piracy Unit estimates.
48 TNS 2004.
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So far 138 people in the UK have been the subject of legal action in our campaign, four cases have been
found successfully in our favour and 102 individuals have chosen to settle.

This litigation has struck a very diYcult balance between seeking to prevent unlawful conduct and
educating the public about the illegality of such conduct.

While the UK recording industry has been doing what it can to fight music piracy, there are several key
areas in which the Government has a role to play to help ensure the UK recording industry remains
successful:

(i) Education

The UK recording industry has devoted significant resources to educating the public about the illegality
of making available music on-line without authorisation, eg from creating informational booklets for
educational establishments to distributing tens of thousands of leaflets through public libraries and record
stores; from supporting the international www.pro-music.org website devoted to legal services to our highly-
publicised deterrence campaign.

We believe that the education of the public is the responsibility not just of the creative industries
themselves, but—if the UK really is to become an “information economy”—of government too.

The UK record industry supports the idea that school children should be encouraged to have a greater
understanding of copyright. Copyright should be a part of the national curriculum. A national campaign
aimed at parents would also give them a greater understanding of the issues.

The BPI also supports the submission made by the Alliance against IP Theft (Alliance), outlining
suggested legislative changes to assist with the fight against physical and digital piracy.

(ii) Recording for purposes of time-shifting

Section 70 of the CDPA means that the copying of a TV or radio broadcast (whether analogue or digitally
streamed) by an individual in their own home for “time-shifting” purposes does not infringe the copyright
in the broadcast nor any of the sound recordings contained within that broadcast.

Advances in digital recording technology mean that individuals are able to specify particular sound
recordings that they wish to be recorded from part of a digital broadcast.

Using “stream ripping” services such as this, sound recordings can then be recorded automatically from
any one of a number of digital broadcasts so as to create a database of sound recordings in a digital format,
along with all the relevant metadata.

The selection and recording of individual sound recordings in this way clearly does not take place solely
for the purposes of listening to the broadcast at a more convenient time. Rather, the purpose is to create
and keep a permanent copy of the particular sound recording.

Accordingly, the making of that recording should not qualify for the exemption provided by s.70 and
should be regarded as copyright infringement.

We do not believe that UK legislation should make a distinction between analogue and digital, but we
recommend that s.70 is amended to ensure that digital stream ripping is not covered by the exemption. There
may be several ways of doing this, including excluding music from the exemption or by making it clear that
the selection and recording of individual items contained within a broadcast is not permitted.

(iii) Authorisation

We believe that the process of enabling claims to be brought against businesses that facilitate, procure,
aid or abet and/or authorise infringement needs to be improved. Key to this is providing a clearer statement
in legislation for the Courts to assess whether a particular business has authorised the infringements of
copyright committed by others.

The Government should enact legislation that is based on the reasoning in the Grokster and KaZaA
litigation, to ensure clear and unambiguous liability for the businesses that are feeding oV the unlicensed
making available and copying of sound recording by others.

(iv) Damages

Faced with an act of copyright infringement, rights holders are presently left with an option either to seek
damages or alternatively they can opt for an account of the infringer’s profits.

In many cases the infringer may make not profit personally from the infringement, and calculating
damages can often be complex, time-consuming and costly—or even impossible.

In addition, unless an award of additional damages is made, the reality is that an infringer only has to
pay that which he would have paid had he secured a licence. There is thus little deterrent eVect.
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Other jurisdictions, have attempted to deal with these diYculties by implementing the alternative of
statutory damages.

In the US, these damages range from $750 to $30,000 per infringed work, with a further range to $150,000
per infringement for wilful infringement.

We believe that in order to generate eVective deterrence and to avoid diYculties in proving actual damages
or profits, it is imperative that rights holders have a mechanism such as statutory damages whereby they
can eVectively and eYciently protect their rights without being required to undertake an often unnecessary,
burdensome and costly assessment of damages procedure.

(v) The liability of hyperlinkers, location tool services and content aggregators

The BPI strongly opposes any extension of the existing exceptions from liability under the E Commerce
Regulations. The proposed exceptions may have the eVect of shielding from liability services that exploit
copyright material without permission on a large scale, or encourage others to do so.

6. The BBC and the Creative Archive

The BPI holds the view that the Creative Archive should not disadvantage rights holders and their ability
to benefit commercially from their work.

In particular we have concerns that calls for “public access” may be the thin end of a wedge which leads
to the eVective appropriation of intellectual property.

Much of the comment around the Creative Archive has been provoked by its adoption of some of the
licensing principles of the Creative Commons movement.

Creative Commons is not an alternative to copyright. It is a series of principles applied to existing
copyright law. It is not possible to grant rights unless you have them in the first place;

Many of the exponents of Creative Commons work in the not-for-profit or public sectors and have no
desire or need commercially to exploit their rights. If Creative Commons does oVer commercial benefits, we
believe the market itself will determine this and therefore no legislative action is required.

Finally we are concerned that some creators, especially those at the beginning of their careers, may be
unaware that Creative Commons licences are granted in perpetuity and are diYcult or impossible
subsequently to withdraw.

7. Regulation in Non-traditional Media

The BPI rejects the idea that activities in non-traditional media such as the internet should be immune
from ordinary law and regulation.

Indeed in its successful pursuit of unauthorised file-sharing networks, the recording industry has been
among the pioneers establishing the principle that established areas of the law such as copyright are just as
applicable to new media as to the old.

8. Private Copying

There is pressure from consumer groups, to create a private copying exception.

We believe a change to the law that explicitly authorises individuals to copy, from lawfully purchased
copies, in their own home (without the need for a licence or the consent of the copyright owner) is
unnecessary.

The introduction of such an exception could have a significant knock-on eVect on the record industry’s
rights. For example, an individual could be entitled to copy from a digital broadcast stream to create a
compilation and library of sound recordings which they would be free to pass to others who, using new
revolutionary copying equipment, could also create identical digital products. This would clearly have a
substantial eVect on sales of legitimate physical and digital products.

The UK record industry has never taken action against an individual copying their CDs to their computer
for the purpose of transferring those tracks to another device (for their private and personal use only) and
the industry has no intention of doing so in the future.

We urge the Committee to consider carefully the “knock on” eVect of creating a private copying exception
within the Copyright, Designs and Patents Act 1988 (CDPA). Such an exception is not necessary in the
current technological and market environment, and could lead to dangerous misunderstandings of what
types of private copying are permitted. BPI members would be pleased to participate in discussions on other
ways in which to achieve greater clarity on this issue for the benefit of consumers.

29 March 2006
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Witnesses: Mr Peter Jamieson, Executive Chairman, Ms Roz Groome, General Counsel, and
Mr Mark Richardson, Managing Director, Independiente Records, British Phonographic Industry, gave
evidence.

Q118 Chairman: Good morning and welcome to the
next part of our inquiry into new media and the
challenges and opportunities of the creative
industries. We are aiming to get through quite a lot of
evidence this morning so could I ask our witnesses to
be succinct in their answers. To begin this morning,
can I welcome the BPI, representing the record
companies, and in particular Peter Jamieson, the
Chairman, Roz Groome and Mark Richardson. Can
I apologise to Mark that I think you have been left oV
the little sheet here, so for those who do not know
Mark he is Managing Director of Independiente
Records; is that correct?
Mr Richardson: Yes; it is a South American football
team as well. Yes, it is an independent record
company in the UK.
Chairman: Thank you. I will ask Philip Davies to
begin.

Q119 Philip Davies: Much of the evidence that we
have received has focused on the copyright period of
50 years on sound recordings and whether or not that
should be increased, and I know the BPI favours an
extension. One of the reasons is that it will increase
investment and distribution of new content; but the
National Consumer Council said the vast majority of
profits were made in the first years of release so it was
very diYcult to see how an extension would lead to
any increase in investment. Could you explain to us
exactly how an increase in copyright duration would
allow an increase in investment and distribution of
new content?
Mr Jamieson: Of course, the succinct answer is, the
first question demands quite a long answer because it
is a huge subject, but I will try to be very succinct. The
ConsumerCouncil is opposed toan extensionmainly
on the basis of price and availability, is my
understanding, and our research, which we have
given to Gowers, shows that ‘out of copyright’
recordings, be it the music copyright or the sound
recording copyright, have never been a driver
of price. Also we are in the dawn, and indeed
the reality, of a digital music age where,
notwithstanding the UK’s current production, I
think, and we have this wonderful music industry
which produced last year 31,000 albums and some
9,000 singles, notwithstanding that quantity of
production, the availability is going to be increased
enormously because of the ability to store digitally
and make available to the public on a far, far wider
scale than ever before, because previously we have
been restricted by physical retail space. In terms of
whetherwewantmusic companies tobetheownersof
their recordings and marketing them and returning
income to a company which is, at the same time,
investing in new music, it is far preferable, in answer
to your specific point, than having opportunistic
traders, anywhere round the globe, simply profiting
from Britain’s crown jewels of music. If I can go back
a little bit in history, the 50-year term was introduced
at the turn of the 20th century when the average life
expectancy was around 50 years, when sound
recordings were scratchy things of very, very poor

quality, theywere not expected to last, public domain
was established, really for rare and esoteric
recordings, in the hope of enhanced preservation. It
all changed in the fifties. The long-play was
introduced, it expanded creativity, it enabled
enduring popularity, increase in quality, it made
music intoa globalmarket; music is the culturewhich
is one of Britain’s greatest ambassadors around the
worldnow.Therefore, today, if youlookat it, that50-
year term—the average life expectancy, for example,
is 78 years—is redolent of a much earlier age, and
there is a danger, at the moment, if we simply lose
control of our crown jewels of British recordings in
thefiftiesandsixties,whicharecoming into the endof
the current copyright period, I think we are going to
turn a prime export into almost an import. I think we
are going to be scattering the rights for these across
the globe, money will never be remitted back to the
UK, neither to the company nor to the artist, nor to
theExchequer, suddenly it isgoingtobecomeaglobal
domain of British music that they are all having the
rights to reproduce and sell and not reinvest in music
and not return money to the UK. This is why we wish
to have the companies which have invested in the
artists, and continue to invest, have the rights for
longer.

Q120 Philip Davies: Do we know how much we are
talking about, in terms of if it were increased from 50
years to 70 years, how much you estimate that will
generate, how much increase in income and
investment that might realise?
Mr Jamieson: We have submitted economic evidence
to Gowers on this basis, but it is very, very diYcult
because it is so predictive. It is because of this
explosion of British popular music in the fifties and
the sixties it is very, very diYcult to ascertain the
economic impact of money not coming back to
Britain, with people everywhere duplicating the
recordings, it is very, verydiYcult to do that.The sort
of economic evidence the Treasury require is very
diYcult to do, but our estimates are there,
notwithstanding that.

Q121 Philip Davies: Will consumers continue to buy
analbumwhichcomesoutofcopyrightwhenit canbe
made available at little or no cost on the internet?
How will that change things?
Mr Jamieson: I think that the album being made
available on the internet is something of a red herring
there. I think thatwhat is at issue at term,first of all, is
theavailability,and theavailabilityon the internet, in
our view, is far more likely to come from the owner of
the recording who is interested in it than a flurry of
mixed-quality recordings made available by other
people,whicharediYcult totrace,diYcult tofindand
ofvaryingquality. Idonot thinkpricehere is an issue.
I did not really understand the question, I am sorry.

Q122 Philip Davies: The Music Managers Forum
pointed out that record companies continue to sell
albums and earn higher profits at the end of the
copyright because they do not have to pay the
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performer. The point is, will people continue to buy
the album when it can be made available free of
charge on the internet?
Mr Jamieson: It is not available free of charge,
obviously, it would not be.

Q123 Philip Davies: Or at a low cost?
Mr Jamieson: I think that what you are facing here,
what you are pointing out, is the moral dilemma that
companies face currently. If an enduringly popular
recording is about to go out of copyright, let us take,
for example, a Vera Lynn recording, Vera Lynn
would go to her record company of 50 years’
standing, shall we say with ‘We’ll Meet Again’, and
the conversation will ensue. Now who is going to
stand up and say “Vera, as of tomorrow we’re going
to carry on selling your recordings, we’re not going
to pay you a sou; the writers of the song will still get
money, Bloggs round the corner is probably going to
duplicate your records as well and sell them, and he
won’t pay you anything either,” so this is the moral
dilemma. At the moment it varies; not as a generality
but some situations exist where companies will carry
on paying their artists, and some exist where they do
not. We do not think that public domain is suited for
enduringly popular recordings because one of the
ancillary reasons is this moral dilemma that
companies face.
Ms Groome: There is another issue as well in relation
to, for example, the artwork; the copyright on the
artwork will continue beyond the length of the life of
the copyright on the sound recording, and the
artwork will attach to the physical album and not to
the public domain copy that is available on the
internet to which you were referring. I think people
will continue to buy where they are interested; for
example, in classic albums like ‘Sergeant Pepper’s’
they want the artwork.
Mr Jamieson: It deals also to the main point that a
sound recording ex gr at 50 years, which is the
soonest expiry of all the creative copyrights, deals
unfairly and discriminates against the recording
artist, and the recording artist, in many ways, has
made that song his own property by his
interpretation. Suddenly, that song lives for another
50 years and he does not get anything from it, and
the company has this dilemma as to whether to carry
on paying him or not; also they have to compete with
various other people who may decide to market the
recording. It is not right that situation occurs with
very popular works. That is why I was saying that 50
years ago that is when the change occurred, the
global market happened and the longevity of the
recording happened and the quality, and all these
things make it far more appropriate today to extend
that term of recording in line with other copyrights.

Q124 Chairman: A lot of the argument about the
extension of copyright term has centred upon the
rights of the artists to go on receiving income for
their creation. It was suggested to us that perhaps the
copyright term should remain with the record
company for, say, 25 years, after which the artist
would have the right to resign it to wherever he, or
she, chose. How do you respond to that?

Mr Jamieson: Every single recording—and I have
noted already that 31,000 albums are produced in
this country every year—is a private contract
between a recording artist and a company and,
whereas there are some similarities, they are all
diVerent. It is very, very diYcult to try to deal from
this point of view, and a general point of view,
between the individual contracts between the
companies and the artists and I do not suggest it
would be sensible to try to divide it up in any way.
However, we would listen to, indeed discuss, as we
are, all sorts of suggestions which may help, shall we
say, make palatable or make more clear to the
consumer why an extension of term should be
introduced and make sure that, by codes of conduct,
or anything else we can think of, companies treat
their copyrights properly.

Q125 Helen Southworth: We have had evidence that
royalties are going to be a very significant issue, in
terms of distribution, in digital reproduction, and
that a record company royalty which may be 20% of
the dealer price for CDs is currently in place, and
that in digital reproduction you are not going to
have the same issues of production costs,
distribution costs, storage costs. What are your
proposals for how you could get an equitable
distribution in digital, also bearing in mind that if
somebody is selling a CD they have got a package of
their product together and so they are getting the
most popular songs plus a series of other songs for
which they are getting royalties? If they are getting
79 pence to be distributed around digitally they can
end up with just three to five pence as a creator
royalty.
Mr Jamieson: Let us start oV by saying that record
companies, by and large, are purveyors of music.
They invest with recording artists as their partners in
a recording and, by and large, the manufacturing
and distribution are outsourced, actually, as a cost
from the current recording business. The costs that
the record company, in partnership with its creator
partner, has to bear are considerable, upfront costs.
Let us hear from an independent practitioner, who
will expand on that.
Mr Richardson: The carrier is a final solution of
getting the product to the customer, the listener, or
whatever. The greatest expense is in making a record
and marketing a record, providing people round
artwork, and stuV like that. None of the costs of
producing a record in the studio are going to change
because it is distributed digitally. Producers and
musicians are not going to discount their costs
because we are selling it digitally, or via CD, or vinyl,
or whatever. No-one along the chain, in terms of
advertising, from any of the TV stations or press, is
going to discount because we are selling it in a digital
format. Primarily, at the end of the day, whatever
carrier it is, a lot of the basic costs of marketing and
making the music and promoting the artist, which is
the primary function of what we do, change because
of the carrier. At the moment, I think, pretty
broadly, I know it happens with us and I think for
EMI, we are talking about 5% of our turnover is
based in the digital area. I think, without a doubt,
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that is going to increase because we are in a new
format, but at the moment you are doing CD as well
as digital. In fact, our own distributor has a higher
charge for distributing our digital products than it
has for our physical product; we pay a couple of per
cent more. That is purely I think because we are at
the very early stages of a developing format, as we
were with CDs when that took over from vinyl, and
I think some of the savings will come through, as will
some of the deal points change, with that format. I
think also the way that people consume music will
change, because, as you pointed out, it has been an
opportunity to develop a track-based culture,
whereas before, with albums, you had a peep
through the door with buying a single and if you
wanted to get the album you had to buy it to hear it.
I think now the digital age is fantastic because it
makes music more sampleable, more listenable and
increases the audience and changes the way that
people take music. In terms of the costs associated
with delivery to market, none of those are going to
change, whether we put it on an omelette, or we put
it on digital or a CD, because of the big investments
actually to make the thing. Once it has gone to
market, yes, if I sign something and make a record
and then suddenly I sell 20 million copies around the
world, digitally, the economies of scale of that aVect
me; but my investment, whether I sell 20 million or
100,000, in making the record are pretty much going
to be the same. It is when I actually go to
manufacture and advertising, things like this, that
those can alter, but those initial investment costs,
before you know whether it is going to sell, especially
with the business which is built up with new artists,
do not change and, in fact, in a moment, are higher,
because it is just a new area. I think it is a positive
new area but it is very early to say exactly, to make
a sweeping statement that it is going to be cheaper.
Mr Jamieson: I think in the early days of any
technology it is also going to be more diYcult and
more expensive to distribute via two or three
diVerent formats than the traditional one. Currently
the industry is distributing via physical, via online
and now via mobile format. All the new players in
this particular music arena—the record companies,
the music publishers, the artists, the mobile
operators and the online service providers—are
currently engaged in discussions in the run-up to a
government tribunal on how to set fair rates for this
particular new method of distributing music. I hope,
and believe, that there will be a voluntary settlement
achieved with all parties together in these discussions
prior to the need for a tribunal, but if it is not
resolved the tribunal is a mechanism, a device, which
has been set up by government to answer these
questions for us.

Q126 Helen Southworth: Can I just clarify, are you
saying that it costs more to distribute digitally than
it does to manufacture and produce and transport
CDs?
Mr Jamieson: I think, at this stage, we can say,
unequivocally, yes, because of the costs of
digitisation and because of the other ancillary costs
which are part and parcel of distributing digital

music. If we achieve this great opportunity which sits
in front of the music industry, of achieving fantastic
volumes through digital distribution, then the cost
we believe will go down and it may enable the cake
to be divided diVerently. At the moment, at this
particular starting-point, we are saying, until the
mechanics of the business model are made more
certain let us sit with the formulae established under
the physical distribution of music for the last 50
years and let us do a short-term arrangement until
we are all more aware of the various costs involved.
It is very much an experimental time.

Q127 Helen Southworth: Within your business
model, what is the point at which you would expect
that you would get a shift, so that digital became, as
everybody would expect it to be, far cheaper than
physically producing CDs and physically putting
them into boxes and physically putting them into
vans and physically taking them to places?
Mr Jamieson: I have to stress once again what my
colleague said, which is, there are other costs in the
digital arena and, in fact, the costs of distributing a
CD, which costs pennies to manufacture, are hugely
outweighed by the constantly escalating costs of
creating recordings, marketing them and bring them
to market. In our discussions with the other industry
players, we have agreed, and this is part of a
voluntary negotiation, that we should look to do an
arrangement for three years which will take the
industry that much further forward until such a time
as we can all be more aware of the diVerent costs
involved.

Q128 Helen Southworth: Are you expecting that for
the next three years it will remain more expensive to
use digital reproduction than to use physical?
Mr Jamieson: I did not say that exactly, but I did say
that parties are talking about the sense of creating a
three-year agreement to enable everyone to be more
aware of the new costs involved in the digital arena.

Q129 Helen Southworth: What about the other part
of the discussion about the actual return to the
creator from digital reproduction, the fact that the
evidence we are getting is that it is going to starve the
creators if they have such a low return?
Mr Richardson: As a general point, I do not think
that varies from any other contract you make with
your artists. You start at a point and various market
forces of success, or whatever, shape the deal that
you have with them, and that proportions the share
of where they are. A young artist starting that has no
platform gets a certain deal, which be it his lawyer,
his manager or the desire or the competition to sign
that artist dictates, and then, as it goes through, as
we have seen with a very public case with Robbie
Williams, the deal changes. Within the parameters of
that, you will get a change between artist and record
company. I think, between the aggregator and the
record company there will be a change, between the
digital retailer and the record company there will be
a change, based upon who has got control and a
share of dividing up the cake.
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Mr Jamieson: I think we need to establish the
diVerence between the creators we are talking about.
Obviously, there is the recording artist creator that
is in partnership with the record company, and that
is governed by every company currently redoing
contracts with their creative partners to ensure that
digital rights are included, and they are the subject
of private contract. The other creators are the
composers and song-writers, to whom I suspect you
are referring, who are quoting the pence rate that
you refer to, and this is driven mostly by the low
pence sale rate, if you see what I mean. We are
suggesting that the percentages remain the same, but
because of the lower selling price obviously the pence
rate comes down. It is particularly important too to
the record company and why I stress constantly that
we have got to enter into an age of enormous
volume, because with the lower prices currently at
which music is selling, both in the physical and
particularly digital formats, recouping the original
cost of the recording and the marketing and
promotion, in order to break and establish the artist,
is taking longer and longer. This deals also to term
extension, because if you are selling for less the
return is a finite pence return, and every year for the
last 20 years record companies have seen an increase
in their costs, in terms of recording and marketing,
and they have seen a downward price move over 20
years. If you have noticed, CDs today are somewhat
less than they were 20 years ago and not even in real
terms, in actual terms, and digital music is lower still,
so that is why I have to say that volumes are going
to be absolutely crucial if we are going to recoup the
risk/reward investments that the record companies
make.

Q130 Helen Southworth: So many people want to be
within the record company industry?
Mr Jamieson: Sadly, at the moment, it is parts of the
record industry outside the record companies that
are seen as easier wins than inside record companies;
hence the contraction of the majors and the
diYculties being experienced by the independent
sector, what my friend Mark was talking about.
Mr Richardson: The attraction of it is because it is
fantastic. It is in the early stages like betting on
horses because you are putting all your money up
front and you do not know what is going to come in,
hence probably the majority of the excitement about
being in the business. Also it is wonderful when you
do find that gem of an artist that goes on and
continues to make great music and inspires other
people. I think, one of the key things, the digital age
brings greater access to sampling and hearing music
before you purchase than anything else. With that
comes stretching, it has elongated the development
process, which personally I think is a good thing.
When we had one radio station and a couple of
shops that were selling it, the winners came out from
it and you could control to a certain point, or certain
record companies could, in terms of what got seen
and what got heard. I think, with the elongation of
the process, it makes more music accessible, and
with sampling things take longer to come through. I
think also with the digital age it allows a lot of those

great pieces of music to remain gettable. I think one
of the things that we do, and I think we all do this,
whether it be with books or anything else, once you
start getting into something, you do tend to crawl
back into history to find the root of where the
inspiration came from. If you look at a lot of the
music today, it leads back maybe to the Beatles or to
Dylan and beyond there to Woody Guthrie, you can
go far back, and being able to access that over a
period of time is a valuable resource and also keeps
the educative process of music and the inspiration
and the wonder of it alive.
Mr Jamieson: Mark, you have the World Cup song,
do you not?
Mr Richardson: Yes; but that could be a poisoned
chalice.
Mr Jamieson: Let us not lose track of the fact that
the British recorded music industry is so successful
around the globe; it is the second most important
music market in the world. It is very, very important
culturally and economically to this country and
despite its diYculties of transition from the physical
to a digital age it is still enormously successful. I was
in Germany just last week, at British Music Week,
and the Ambassador kindly lent us his Embassy to
use the launch of this week-long occasion to
promote British music, and his Chargé d’AVaires
kindly agreed to make a speech. I said, “Thank you
so much for making a speech;” he said, “Of course I
had to make the speech; because do you know the
three most important things that Britain exports?”
and I said, “No; what are they?” and he said,
“Whisky, Formula One and Music, and, do you
know what, of the three, music is the most important
because it’s a cultural as well as an economic
export.” We are doing occasions like this. British
music is enduringly popular around the world and
we are so proud to be part of it.

Q131 Helen Southworth: That is why the creators
were making such strong evidence to us that they
wanted to make sure they could still aVord to do it?
Mr Jamieson: Yes; but we need the volume, in a
digital age, absolutely.

Q132 Chairman: Although some creators have
managed to use technology to bypass the record
companies completely, and there have been lots of
media stories of artists who record in their kitchens
and then put it up on the web and do not actually
need record companies any longer?
Mr Richardson: I think what they have done,
actually, is they have used the internet to get
themselves a better deal with the record companies,
and I think the Arctic Monkeys, probably, and
Sandi Thom currently are the key examples of that.
The Arctic Monkeys were getting a lot of attention
from the internet, probably more than anything
because their music was great, but, again, used that
and got a fantastic deal oV their record company and
actually got their remunerative success from being
signed to a record company. Just to speak on behalf
of my company, or the independent companies, I
think you go into this game to promote and develop
the career of an artist and their work, and the
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business of that process is to sell music, or their
music, in a carrier, but the primary focus, when you
sign an artist, is to get in there and develop a career.
For our company, I know we cannot really do that
successfully by doing it on one album, so my nature,
if you like, is to develop a career. What the internet
has done for us, I think it makes work available,
whereas the guy sending in a demo, or ’phoning up,
saying “Please listen to my music,” it makes that
process easier for people at this stage to say, “Listen,
there are other people who like my music; you
should be taking note of this. I think, at the end of
the day, their skills need to be associated with people
who have some expertise in making marketing and
distributing music, not only domestically but
globally, and obviously there are diVering qualities
of that work throughout. What we have got is a great
system at the moment where the internet is making
it available for people to make a noise, if you like, to
attract some of the business behind them, but I still
think, of the investment, producers are not going to
discount because some guy is doing it himself, they
are in the business as well. People who take their
records to radio, people who advertise, TV
advertisers are not going to discount it; there is a big
fund that has to come before a single record is sold.
We do that oV our own back and that is our risk, if
you like.

Q133 Mr Sanders: You are benefiting now from the
income streams through the digital distribution of
music. Which one oVers you the best income stream,
the single download of a piece of music or the ‘all
you can eat’ subscription downloads?
Mr Jamieson: It is a developing market-place and
obviously we have started with the strip download
and the bundle download and at the moment
subscription services are very, very much in their
embryonic infancy and we are trying to work out
ways in which the industry can ensure that creators
are properly remunerated and compensated for
subscription services. It is obviously more diYcult
than the sale of individual downloads, which are
much, much easier to track. I think it is possible and
I think there are economic projections accordingly
which show that subscription services will begin to
play a role in a year or two from now and gradually
increase in importance, and these are our economic
forecasts, but trying to compare which will be more
beneficial is a diYcult question at the moment. Roz,
do you want to expand on that?
Ms Groome: I think it is diYcult to predict at this
stage.
Mr Jamieson: Both can play a role.
Mr Richardson: Personally, I think it is the
consumers’ choice. In general, you either like a song
or you do not and, probably like stream TV, at the
end of the day, you switch it on and watch that
programme you want to watch; just because you
have paid for the whole channel does not mean you
sit there all day. I think people will still go in and buy
the song that they want and if they buy a lot of music
they might calculate that, overall, a subscription
service is a better economic thing for them. I think,
at the end of the day, it will work out even.

Mr Jamieson: I have to stress again the volumes that
are needed to make all this work, because, at the
moment, albeit that Britain is the most resilient
market in the world, the recorded music industry
market globally has taken an almost universal
downturn of quite some significance in the last five
years. We are still boasting that we are the best but
we are only stand-alone, in terms of revenue. Huge
amounts of volumes have to come still from the
digital arena, in both the ways you mentioned,
before we can have completed successfully this
transition that we are in.

Q134 Mr Hall: I have got the extensive Rolling
Stones collection on vinyl. If I wanted to copy
that onto a CD to listen to it in my car, it is my
private collection, British copyright law does not
give me an exemption to do that, but in your
evidence to the Committee you said you did not
think there would be a need to change the law. Can
you explain why?
Mr Jamieson: This is a very key point and I think we
should clarify it slightly, because we have moved on
in our thinking since the written evidence.
Traditionally the industry has turned a blind eye to
private copying and used the strength of the law to
pursue commercial pirates, and it has worked very
well for all. There are two changes really which have
caused us problems. One is, the quality of copying
via digital is now so much better than ever it has
been; and, secondly, the ability to disseminate a copy
that is made illegally via the internet or any number
of ways is so easy, including on a global scale, it is
very, very damaging to music. We are having to
rethink the distinction that we used to employ
between a commercial pirate and a private copier,
and I think it is quite correct to say that we are
unhappy at the moment, that we think there needs to
be a new distinction drawn between those who copy
purchased music for their own private use and those
who pass music on. We believe the latter must
remain an infringement and we believe that we have
to authorise the former; in other words, to make the
consumer unequivocally clear that he has the right to
copy any music that he buys for his own use,
multiple, from format to format, anything at all that
he wishes to do for his own use he is able to do. We
are in discussions with other sectors of our industry
at the moment, and indeed our own members, to try
to get a consensus position on how best this can be
achieved, to leave the consumer sure that he is
allowed to copy, that you can copy your Rolling
Stones collection, that Nigel Evans, who has just
bought an iPod is able to take his CDs and put them
on the iPod. You are correct in saying it is all
technically illegal currently, but that is not right,
because we are happy with it, we think it should be
allowed and we think it is possible to do it via
authorisation from the copyright owners and rights
holders, rather than by rewriting the law. That is our
current position, but it is still very, very much a
matter of discussion and obviously it is something
we are going to be taking to Gowers.



3442451014 Page Type [O] 08-05-07 12:14:21 Pag Table: COENEW PPSysB Unit: 3PAG

Culture, Media and Sport Committee: Evidence Ev 79

6 June 2006 British Phonographic Industry

Q135 Mr Hall: The next part of that question is how
do you actually distinguish between those things
which are copied legally for personal use and those
which are copied without authorisation and
probably not for personal use? How are you going to
distinguish between those two, using your example
of an industry agreement rather than a change in
the law?
Ms Groome: There are two answers to that. Firstly,
in relation to digital copies which are bought from,
for example, iTunes, DRM enables the purchaser to
make copies of that download for their own private
personal use, but it prevents that person from then
dealing onwardly with that music file. DRM kicks
in, if you like, at that point. In relation to a physical
copy, if somebody copies privately and then decides
to sell, the only way in which we can enforce against
them is to go after them for the selling. If we have
authorised to make the personal copy, the only
wrong that they will be committing then is any
further distribution of that copy, so a sale or, for
example, distribution via an illegal peer-to-peer file-
sharing network, so any kind of onward dealing with
that copy would be the wrong that we would be
seeking to stop.

Q136 Mr Hall: What would be the distinction? If I
were on the internet and wanted to look at a remix
of, say, Simon and Garfunkel’s ‘Bridge Over
Troubled Water’, did I know that came from CBS,
then it is a legally copied piece of music, or if it is
illegal, how would I know?
Ms Groome: If you were downloading it, you would
need to be paying for it.

Q137 Mr Hall: If I have not paid for it, I am doing
it illegally?
Ms Groome: In all likelihood.
Mr Jamieson: Unless it was an authorised
download.
Ms Groome: Sometimes you can obtain free
downloads, or clips, more likely, from the internet.

Q138 Mr Hall: That is a personal thing for me, so
that is me and my conscience; is that the 79p? What
about the producers in the industry, how would you
distinguish between what was going on?
Ms Groome: We would have to look at the
additional act. If we had authorised private copying,
or if there was a private copying exception, for
example, we would have to look then at the
additional act, so what was being done with that
copy. We look at the harm to the industry. If
somebody is making a pile of copies in their
bedroom for their car, that is one thing; if they are
making those copies and then taking them to a car
boot sale and selling them for a fiver a piece, that is
another thing. We would look at the additional act.

Q139 Chairman: Is it not the case, however, that
with DRM coming in it may actually prevent people
from carrying out some copying which up until now
you have been prepared to allow?

Mr Jamieson: Obviously, digital DRM has been
pretty successful in enabling businesses like iTunes
to happen even, and without DRM you could not
have the monetisation of music online, which is what
is going to take this industry so much further.

Q140 Chairman: How come then eMusic are making
available downloads without DRM; they seem to be
able to make money from it?
Ms Groome: There are diVerent methods. For
example, the subscription services to which Mr
Sanders was referring, you cannot have a
subscription service without DRM, there is no way
of tracking, if it is a portable service. For example,
I subscribe to Napster To Go and my creator ZEN
Micro MP3 player is full of music that is tethered, if
you like, so as soon as I stop paying my £15 a month
my MP3 player is emptied of that music and STRM.
Certain services rely on DRM and certain services
do not.
Mr Jamieson: I think, Mr Chairman, you were also
referring to copy control as opposed to DRM, which
has been introduced somewhat unsuccessfully from
time to time by record companies seeking to protect
CDs, with a sort of DRM built into the CD, and, by
and large, it has not been successful and the most
problematic ones have been withdrawn. It has also
never been employed in the UK.
Chairman: Thank you. We should move on.

Q141 Mr Evans: So, how is business?
Mr Jamieson: I think we are cautiously optimistic.
We need to embrace constantly, every day, digital
and technological changes. We are proven, as I said
before, I think, to be the most resilient market in the
world, but it is not time to break out the champagne.
We have a lot of volume to achieve in a digital arena,
and to do this we are going to need some help;
copyright term is one of them, to try to redefine
private copying, illegal and legal, is going to be
another. We are going to need some help in the
broadcast arena, in particular, because there is great
danger to us from broadcast. If the broadcast quality
diversity is increasing such that new types of
technological hardware and machinery enable
consumers—forget the internet, forget a
computer—simply to convert to their own use from
broadcast, this is a process called ‘stream ripping’,
and things like this, it is one of the problems which
will face us in the future in the digital age. There is a
whole series of problems surrounding the British
music industry in its search to get the volume back.
Music has never been more popular, music is
everywhere around us, it is ubiquitous. It continues
to be this great ambassador for Britain, but we are
not recouping the investments as fast as we should
be. Revenues are still up, margins are down and
diYculties still exist.

Q142 Mr Evans: To be quite bleak about it, about
three or four years ago when you could see what was
happening with downloading, but that bleakness is
now going; now you see the prospect that the music
industry not only will survive this revolution that is
occurring but actually will prosper because of it?
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Mr Jamieson: Yes. Digital, as always, was both a
threat and an opportunity. I think we have gone
clear of the major threat stage but there are still some
issues; interoperability, for example, amongst
download formats is another one that we are having
diYculty with.

Q143 Mr Sanders: How realistic is that, given that
iTunes is just so dominant, that actually you could
increase interoperability?
Mr Jamieson: I think it is always diYcult when one
provider is occupying 80% of the market, which it is
currently, in the download market. As mere
recorders of music, it is very diYcult to have control
over that sort of thing. We cannot control the retail
of music, just as we could not control it in the
physical arena. It is not particularly healthy. We
would advocate that Apple became interoperable,
but advocation is their business not ours, so we have
got somewhat limited power to influence there. We
hope and believe that there will be more entrants
into that online field, that interoperability will occur
across a broad scale, and that really will give digital
business a huge boost.

Q144 Mr Evans: How big is the problem of people
downloading illegally?
Mr Jamieson: It is vast and uncharted.

Q145 Mr Evans: How much is it costing the industry,
if people do that?
Mr Jamieson: Have you got the statistics for that?
Ms Groome: We commissioned a study recently into
the extent of the damage, by TNS, and they
interviewed a selection of downloaders and their
activity over a three-year period, and over the three-
year period they estimated that the loss was about
£1.1 billion, looking at their activity over the three
years. The key harm is not so much in downloading,
it is in uploading, so it is where individuals are acting
like mini free retailers, by copying their entire CD
collection onto their computer, that is the first act,
and then making it available to the millions of other
people around the world who are at that moment
also uploading and file-sharing their illegal peer-to-
peer file-sharing networks.

Q146 Mr Evans: Are there a lot of them around?
Ms Groome: Yes, there are still. Obviously, there has
been an international litigation campaign by the
record industry against the software providers in
other jurisdictions, like in America, against
Grokster, which you will have heard of, and against
KaZaA, in Australia, and in the UK we have been
suing those egregious uploaders, people who are
uploading thousands and thousands of files at any
one time, in an attempt to stem the tide.

Q147 Mr Evans: Is not part of the problem that
people do not see downloading stuV for free as
stealing?
Mr Jamieson: I think you are dealing to the crucial
education question, and I was going to answer your
original question by saying go to the schoolyard and
you will find that people are beginning to believe that

music is a voluntary purchase, in other words, you
can buy it if you want but if you are clever you do not
have to. There is an enormous amount of education
needed. I think what I said earlier on private copying
will help that considerably, because we must educate
the consumer that to copy is okay, to give away is
not okay. That is a campaign I think we would like
to do together with the Consumer Council, with
government, with us and generally begin to change
that mindset.

Q148 Mr Evans: Really do you see that being
eVective, because people might see walking into
Tesco and picking up CDs and running out with
them as being stealing, but they have got a diVerent
concept about going on the internet and
downloading stuV because they really do not think
anybody is being damaged?
Mr Jamieson: This is an indication of the enormous
task we have faced over recent years and which we
still face, but we think we are making progress. We
think that the litigation campaign that we conducted
garnered headlines. Statistically it is diYcult because
it is a sort of global business, you cannot really get
the statistics, but we believe that, at the very least, we
managed to plateau what at that time was an
exponential growth and really we have got some
people. We get hundreds of inquiries a day, just
“What can I do?” and “What can’t I do?” and “Is my
child doing the right thing?” or “Is my child doing
the wrong thing?” MPs call us and say “Please tell
me, what can I do and what can’t I do?” It is an
enormous education task.

Q149 Mr Evans: You are still talking about records,
are you?
Mr Richardson: Probably not.

Q150 Mr Evans: Touché. Tell me then, how much
damage did Robbie Williams do to the industry
when he said that he supported youngsters
downloading stuV for free?
Mr Jamieson: I do not think really I should comment
publicly on a member of mine’s artist, but I think
you could surmise, if we did not identify a single
person, that the more successful artists who make
that sort of pronouncement are not helpful in any
way to the industry. They do not really understand
it. There is always, unfortunately, the ability to
obtain publicity from making outrageous
statements and some people seek to do that from
time to time.

Q151 Mr Evans: Is not the only way you are going
to get this message across to youngsters, other than
saying to them “If the source of money dries up then
how are we going to encourage creativity in the
future, how are we going to bring on the new
bands?”, and they look at that and really they do not
believe it, the only thing they would believe is the
fear that they were going to get prosecuted if they
were found in possession of stolen music? You
mentioned my new iPod, which had on the front of
it, “Do not steal music,” it was a cellophane thing
which you can peel oV. Is not that exactly part of the
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problem, that as they peel oV and discard it the
message will be discarded as well and they cannot
wait to get on the internet to download as much free
stuV as they possibly can? It is an uphill battle, is it
not?
Mr Jamieson: Yes, it is. Do remember that a long
time ago, in the seventies, the industry invented a
campaign called ‘home taping is killing music’ and
that was condemned because of its ferocity, and that
we are still trying to drive home the point you
mentioned, that profligate copying makes it just far
more diYcult to create, but it was condemned out of
hand. We are very, very cautious about doing
anything overly aggressive, we are not even
prosecuting at the moment, in terms of the
individuals we are catching, who are egregious
uploaders; we sue them simply in the civil courts. It
is a costly procedure but it gets the message across in
a far more cost-eVective way than anything else we
have tried to do; to try to educate by taking
advertisements, for example, would cost millions of
pounds. I think that the private copying thing I
spoke about earlier will help that sort of education,
if we can implant that to copy is okay, to give away
is not, and help save music by doing this.

Q152 Mr Evans: In the last resort, if it is not
working, will you prosecute individuals who are
downloading stuV for free?
Mr Jamieson: We have to. We are careful of the
word ‘prosecute’ but at the moment, yes, we are
suing individuals who private copy and upload, ie
disseminate globally, significant files of music and
that process will have to continue. In all cases, we
will try to educate rather than do that sort of thing.

Q153 Alan Keen: Could you just elaborate on
statutory damages?
Ms Groome: Our position in relation to damages is
that for IP infringement it is very diYcult to obtain
a deterrent eVect in relation to damages. It is very
diYcult to obtain additional damages because of the
way the legislation is, and we would like to see some
statutory damages which would ensure that those
who infringe copyright face a deterrent. At the
moment, what happens in relation to damages is that
simply they have to pay the licence they would have
had to pay had they got a licence, so statutory
damages would take you above that and act as a
proper deterrent in the civil court.

Q154 Chairman: Presumably you would like to see
that as part of some new copyright act, which you
say that you have now come round to the idea is
necessary?
Ms Groome: It could be done by an amendment to
the current Act, and certainly there is a section in the
current Copyright Act.

Q155 Chairman: The BPI’s position now is that
actually you would like to see a new Copyright Act?

Mr Jamieson: No. I think the BPI’s position is that
the Copyright Act is fit for purpose but it needs to be
tweaked in certain areas; but, by and large,
copyright is essential, it is in the Act a relevant legal
mechanism in today’s world.

Q156 Rosemary McKenna: Can I ask you about
your views on the BBC’s current, very aggressive
approach to allowing access via the internet, in
particular the Creative Archive message to “Find it.
Mix it. Rip it. Come and get it.” and their decision
to aim to be the premier destination for unsigned
bands?
Mr Jamieson: First of all, in terms of the latter, I
think it is admirable that the BBC wish to become a
destination for unsigned bands; that is absolutely
their prerogative, notwithstanding their own
arrangements with the Charter, with which I am not
that familiar. For example, the BBC has decided to
make every World Cup match available on the
internet, which is something which I think, having
paid for the rights to the World Cup, it is every bit
entitled to do. I think we have to draw a big
distinction between their policy with purchased
programming; almost all of the output of the BBC is
either funded by the taxpayer and paid for fully
when it transmits or it is bought from an
independent production company. The sole
exception to this really is music, because music is
given to the BBC free of charge by compulsory
licence at the birth of a recording; therefore, music
depends on ongoing sale and usage so the BBC do
not pay for the music that we provide to them until
such a time as they play it, at which point it is
collected by PPL. Instead of that, if simply they find
a way to provide the consumer with music free of
charge, on the basis that they have got it and they
would like to make the consumer have it, and so
enable the consumer to convert BBC output to his
own private collection, we have a serious problem.
In that respect, we have a serious problem, as I
referred to, with every broadcaster, but it is
particularly in respect of the BBC because they are a
publicly-funded body. When the BBC did its much-
publicised Beethoven downloads, in terms of current
copyright legislation they had every right to do so,
but we mounted a legal complaint because enabling
the free download of every Beethoven symphony
had a huge commercial eVect on the market-place. A
non-state-funded body could not aVord to do that
and so we had to protest, and they took the protest
on board and have not done it since. Sampling and
teasing and stimulating interest is one thing, but
providing a full solution to music ownership is a
problem that we have.

Q157 Rosemary McKenna: There is a dilemma, is
there not, because people see it that the BBC is
publicly-funded, and if they produce programmes
they have already paid for them and the public are
entitled to have access to them whenever they want
them? If you are a BBC licence-payer then you feel
you have already paid, apart from recorded music. I
am talking about the music that they generate
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themselves; they do so many concerts which
encourage young musicians, therefore people feel
they have the right to have access to that?
Mr Jamieson: That is fine. I think we are talking
about, recorded music which is provided to them
under our compulsory licence we have a problem
with, but their own activities, other than the fact that
if they use their publicly-funded position to mount
unfair competition to the private sector investment
then that is the Beethoven symphony one.

Q158 Adam Price: Returning briefly to the question
which Nigel Evans asked, you have not taken action
so far against illegal downloaders but have focused
on the uploaders, but a BPI spokesperson is quoted
in the Guardian today saying that you are not ruling
out action against users of AllofMP3, a Russian site
which it is claimed has now got 14% of UK
downloads. That is a site where you do pay for the

Supplementary memorandum submitted by the British Phonographic Industry

BPI POSITION ON PRIVATE COPYING

I promised I would write to you on the question of private copying and to clear up any mis-understanding
that may have arisen about the BPI’s position.

To remind you, the position we set out to the Committee is as at Q134:

There are a few key phrases I want to highlight here. First is “purchased music”. Clearly, we are not
relaxed about the copying, or the acquisition, of music which has not first been paid for from a legitimate
source. It is worth noting that this formulation rules out our ever being relaxed about the copying of music
acquired through digital stream-ripping, for example.

Secondly, this is all about what is done for the consumers’ “own use”. Again this is critical to our position.
We do not see giving a copy, perhaps to a close relative by way of a gift, as being an example of “own use”—
it is manifestly for the recipient’s use once given to them.

Furthermore, to reiterate the point that consumers can now wittingly or unwittingly cause immense
damage to our industry by electronically distributing music on a massive scale not necessarily for
commercial gain. This is why the industry has had to pursue egregious oVenders in this area who are not
necessarily “commercial pirates”.

Finally, your contention that the industry should not be in a position where it “chooses which particular
laws they think they wish to enforce” (as you commented in the first oral evidence session in this inquiry) is
a valid one. What we are proposing would achieve this and may also introduce a new “maxim” that could
reduce consumer confusion: in other words “to buy it and copy it is OK—but to pass it on is NOT.” We
think that this may be able to be achieved without rewriting the law; ie without introducing a new fair use
exception to the 1988 Act, or without amending existing exceptions. It is our stance that rightsholders can,
and should, retain their existing statutory rights and simply authorise consumers to make a private copy.

The missing link in our position, and the area where intense discussions continue, is exactly how this
authorisation can be formulated so that it captures the position that if, and only if, copying is done for
private use, it should it be allowed. There is then a secondary question as to how this position is promulgated
to consumers. We are working on this assiduously and will of course inform you and the Committee as soon
as we arrive at what we think may be a workable solution.

19 June 2006

music, to meet Mike Hall’s scenario, where people
believe, because the site says, that it is complying
with Russian law, operating within the law. Are you
considering taking legal action against UK-based
users of that site?
Ms Groome: Let me clarify our position in relation
to AllofMP3.com. We have been looking at it for
some time. It is Russian-based and we have had
trouble in Russia closing the site down, but it is an
illegal site, the music is out there illegally and
unfortunately it is very popular in the UK because it
is incredibly cheap. What we are looking at doing is
obtaining a judgment against the site in the UK and
then using that either to enforce in Russia, which is
quite diYcult, or in some other way, but we are going
to be taking action now against not the users of the
site but against the site itself in the UK.
Chairman: Thank you very much. We have taken up
a lot of your time. It has been most helpful. Thank
you.
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Memorandum submitted by Hutchison 3G UK Limited (“H3G”)

1. Introduction

1.1 H3G is pleased to respond to the Select Committee inquiry. The notion of technological convergence
is much discussed, but rarely considered in practical detail. H3G is pleased that the Select Committee is
pursuing this line of inquiry as H3G believes the resolution of these issues will allow for a better informed
debate and better decision making.

1.2 This submission is complementary to that of the Mobile Broadband Group (MBG) of which H3G
has been a member since its inception. In addition to fully supporting the MBG submission H3G have taken
this opportunity to emphasise its own position as the leading operator in mobile broadband and media
convergence.

2. About H3G

2.1 H3G operates in the UK under the brand name “3” and is owned by the Hong Kong based
Hutchison Whampoa (HWL) group. HWL currently serves over 20 million mobile phone customers
worldwide and is the first international provider of 3G video mobile services. HWL has an impressive history
of adopting new mobile technologies early and leading the roll out of those technologies. HWL has been
successfully operating 3G networks and equipment in the United Kingdom, Italy, Australia, Sweden,
Denmark, Ireland and Austria since 2003.

2.2 H3G is the UK’s fifth mobile network operator. In the 3G spectrum auction of 2000 it won the 3G
licence specifically reserved for the new entrant to increase competition for the benefit of the consumer.

2.3 H3G paid £4.38 billion to the UK Treasury for its 3G licence. In total the Treasury received
£22.2 billion as a result of the 3G auction.

2.4 H3G has been instrumental in both increasing competition in the UK mobile phone market and in
driving the migration to 3G technology which delivers a range of mobile broadband services including
television services, internet access and new content services.

2.5 H3G is the fastest growing mobile network provider in UK history and already oVers service to well
over three million customers. H3G has national coverage for traditional voice services and has 88%
population coverage for its mobile broadband services. This is greater than any other UK mobile operator
and well ahead of the obligation accepted by all operators at the time of the auction—80% coverage by end
2007. To date only H3G has met this obligation.

3. The Impact of Recent and Future Developments in Digital Convergence and Media Technology

3.1 As the first and leading mover in mobile broadband, it is clear to H3G that the successful and ongoing
deployment of 3G networks is in itself one of the most important developments driving the use of mobile
broadband services.

3.2 Mobile broadband has created an important further distribution mechanism for digital content, and
this has given a head start to the UK creative industries by having a home market for these new services. In
the early stages of development H3G established innovative partnerships with handset providers—as would
be expected—but also with content editors such as BBC Technology. In so doing H3G was at the forefront
of establishing a significant British 3G skills base to enhance UK competitiveness as the new technology
took root. According to the OYcial Charts Company (OCC), since the beginning of 2006 53% of all mobile
audio downloads in the UK took place on H3G’s network.

3.3 3G is the natural next step in the development of mobile communications. The reality behind this is
a digital revolution which has made high speed data transfer a reliable option for literally millions of
commercial and private consumers alike. At the end of 2005 ABI Research placed the number of worldwide
3G subscribers at 42 million, a 142% year on year increase.49

3.4 With the realisation of mobile broadband delivery, H3G notes that considerable changes have
occurred to the choice which consumers have as to both the means and nature of how they access
information and entertainment.

3.5 To date consumers have chosen to “snack” on the mobile content oVerings made to them. Choosing
content they need in bite size chunks and downloading it to the handset. News bulletins, comedy sketches,
music video downloads are all examples of mobile “snacking”. These consumer preferences are stimulating
a demand for non-traditional content production. Meanwhile consumers using their 3G device (handset or
datacard) as a modem will notice little diVerence in speed when compared to a broadband ADSL fixed line
connection—and have far greater versatility of location and mobility than any combination of fixed service
and wifi “hot spots”.

49 “3G Telephony is coming on”, www.3g.co.uk; 24 February 2006.
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3.6 However, modes of, and motivation to, access mobile content are already changing and content
production is changing accordingly. Whereas it was once the case that existing content was adapted and
edited to fit the 3G format and emerging technology, today content is being developed and commissioned
specifically for 3G viewing platforms. Indeed, such is the potential of the market that, together with St
Martins College of Art, H3G is running a special course dedicated to making music videos for mobile. The
future is “oV the shelf” applications which the consumer will themselves have the power of choice over rather
than to respond only to limited edited content originally intended for other platforms.

3.7 In addition, H3G is proud to have pioneered the development of user generated content in the UK.
This unique model permits customers the opportunity to generate and supply their own content which, after
review by H3G to ensure standards compliance, is then published and made available for other H3G
customers to view and publish. For each download the contributing customer receives a small payment.

3.8 Whilst in its early stages this service has proved extremely popular and oVers the prospect of genuine
“citizen journalism” video reporting. The development of personal and community weblog services is an
important one. There have been over four million downloads of user generated content since launch and
such downloads are running at a rate of over one million downloads per month. H3G has paid out over one
hundred thousand pounds to these new citizen journalists.

4. The Effects of Unauthorised Reproduction and Dissemination of Creative Content and What
Steps Should be Taken to Protect Creators

4.1 From the start H3G has been mindful of the need to protect the interests of the content creators and
the value of the content. To this end H3G has pioneered a “walled garden” environment to ensure that all
content available to our consumers passes strict standards and has particular value to H3G’s subscribers.
Other than user generated content, third party downloaded content from our servers is retained securely on
the customer’s handset (through a digital rights management technology called “Content Forward Lock”)
and is not “forwardable” to others.

4.2 To date H3G is not aware of any major incidence in which there has been unauthorised reproduction
of our content. In this regard the development of an entirely new platform for content does not indicate a
corresponding read-over in terms of piracy problems which have beset other platforms at similar stages in
their development. Digital rights management technologies have been used from the outset.

4.3 It is also important to note that 3G as a new distribution platform has significantly increased the
potential value of content. Some artists have chosen to pre-release pop-videos as downloadable 3G content
prior to general release, others have chosen to increase their viewing audience without going to the expense
of hiring a larger physical venue by using 3G access to the live concert. In this manner 3G has enabled a
wider audience and created greater value to the content creator. This month H3G launched a video single by
“Massive Attack” exclusively on its mobile broadband network. Increasingly mobile broadband will replace
existing forms of content distribution with direct digital distribution to the consumer’s handset or other
mobile device.

4.4 It is our belief that suYcient legal safeguards already exist—in terms of copyright protection for
example—that respects the rights of the content creator and thus makes further, or mobile specific,
regulation unwarranted.

4.5 However H3G does seek clarity in two key areas. Firstly clarity is needed as to where (producer,
broadcaster or aggregator) the mobile rights for established content formats, like highlight clips from
broadcast TV or clips from footage not shown on either terrestrial or non-terrestrial TV, actually sit.
Secondly, there needs to be clarity on who has the right to licence new formats built around a TV property
but which does not include footage included in the actual broadcast. It is possible that the lack of clarity
may delay the development of a dynamic fully content rich environment in mobile.

4.6 Given the diYculty in agreeing precise and meaningful definitions around the many diVerent content
categories it would seem that “windowing” in reproduction rights is the most appropriate means of resolving
rights ownership issues.

5. The Extent to Which Regulation should be Applied to Content Accessed via Non Traditional
Media Platforms

5.1 It is clear that at this stage in the development of mobile broadband the existing platforms, such as
terrestrial television and music distribution, will provide the basis for the first mobile content oVerings. It
is also substantially the case that the consumer is familiar with these formats. Regulation in this area has
traditionally grown only in response to evidence of risk or actual consumer harm, and in the case of taste
and decency diminished in response to changing common community standards.
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5.2 In response to consumer demand, there is substantial overlap in the content now available on the
move with that provided by the traditional forms of content distribution. This does not mean however that
there is a new entity which is therefore in need of regulation as some aspects of the amendments to the
Television without Frontiers Directives seem to imply. The similarity of content does not in our view justify
the same imposition and regulatory intervention causing mobile content to be regulated in a similar way as
traditional broadcast content. This would be inappropriate.

5.3 Regulation in each of the traditional media was established because of the specific circumstances of
those media—for example in the terrestrial television limited spectrum availability and the special role of
public service broadcasters. Mobile broadband does not raise the same regulatory concerns. It is still
essentially a “pull” media in which individuals request access to specific content to their own receiving
device. There is no risk of being inadvertently exposed to material that has not been requested and viewing
is not a shared experience as it is for television.

5.4 The choice to purchase mobile content is entirely an individual one. Provided there is adequate
information on the nature and cost of the content, and there are appropriate safeguards and controls in place
to restrict access by minors to inappropriate content, then the need for formal regulation is not compelling
as it is for broadcast content. There is no accidental or unintended viewing of mobile content.

5.5 Even where the consumer opts to view live or streamed content over and above restricted content he
or she will have had to have made a conscious decision to view such content over and above other content
(games, music, ringtones, sports downloads etc) in a manner that is altogether diVerent to switching on a
television where the choice is merely between watching one channel or another.

5.6 As the submission by the Mobile Broadband Group makes clear, there is certainly no compelling case
for the regulation of other content that is not of a live or streamed nature given that the mobile industry has
proven itself willing to develop self or coregulatory models where appropriate in order to address concerns
around access by minors or pricing transparency.

5.7 New forms of content on mobile devices are still very much in an embryonic stage of development.
However the direct relationship which the network has with its consumers has ensured that the mistakes of
early mass access to internet services have not been repeated on this platform. To impose regulation this
point in time runs the risk of stifling this dynamic market.

6. Where the Balance Should Lie Between Rights of Creators and Expectations of Consumers in
the Context of the BBC’s Creative Archive

6.1 H3G does not have a closed view on the issue of how content rights should be acquired, transferred
or traded. However the BBC’s archive is in a unique situation and the issue of the use of material acquired
at public expense before technical advances such as the internet and mobile broadband had taken place is
a diYcult one. A balance needs to be drawn between the legitimate interests of content creators and the
public interest in this unique situation.

6.2 H3G will and does buy rights to content from whichever source it can. For the benefits of 3G
technology to be fully realised it is essential however that a critical mass of users connect in order to justify
the largely fixed cost investments in new content. The minimum eYcient scale for developing certain types
of content for mobile may be large.

6.3 In essence a “virtuous circle” can be created where improved content increases the attractiveness to
subscribers which in turn makes content providers more interested in producing new content for the 3G
platform. The greater the 3G penetration, the greater the scale of operations and downward pressure on
costs—which drives ultimate benefit to consumers, and thus reinforces the “virtuous circle”.

6.4 Similarly for new content services to be rolled out on to 3G (including access and interaction with
government services or information) there needs to be a large base of “3G enabled” customers that are
capable of accessing this information.

6.5 Just as leading media content providers, such as the BBC, have helped to pioneer the migration to
digital radio and television platforms, we feel there may be a greater role for public service content providers
to play an equivalent supporting role in the development of 3G. There should certainly be no bar on public
service operators providing content to new digital platforms.

6.6 It has been the experience of H3G that the attitude of the BBC towards providing content has been
thus far mixed at best, and contradictory at worst. Provided that BBC content is bundled along side other
video content—to ensure that no particular charge for a channel or programme is made—there should be
no problem in the BBC making content available.

6.7 For commercial broadcasters the situation is stacked very much more in their favour. They may pick
and choose which particular content is to be available and when, and as such their rates obviously vary
accordingly.

29 March 2006
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Memorandum submitted by the Mobile Broadband Group

The Mobile Broadband Group (“MBG”, whose members are O2, Orange, T-Mobile, Virgin Mobile,
Vodafone and 3) welcomes both the Committee’s timely inquiry into new media and the creative industries
and the opportunity to submit written evidence.

Summary

— The creative industries today already derive a significant amount of revenue from content delivered
to mobile phones. In recent years the market has grown strongly, to the point where the retail value
of mobile content services in the UK is approximately £1 billion.

— The mobile operators have invested heavily, through handset subsidies and very competitive
pricing, to ensure that their services are available to all social groups. There is no “digital divide”
in mobile.

— Furthermore, looking forward, as mobile networks and handset capabilities increase—so too is
the likely breadth of content that consumers will be able to choose from whilst they are on the
move. For example, initial trials for broadcast mobile TV have been successful. Early indications
are that this service will be very popular with consumers and that it will be principally
complementary to existing broadcast services. The mobile environment is potentially a very
exciting source of new revenue and opportunity for the creative industries.

— With respect to content “regulation” and protection of rights on the mobile platform and new
media platforms generally, much work has already been done. For example:

— On content regulation, the industry has established the self-regulatory Independent Mobile
Classification Body that sets a framework for adult content. This has been established for over
a year and functions well.

— The mobile operators, in co-operation with ICSTIS, have developed self/co-regulatory codes
to stamp out misuse of premium rate services and all mobile operators block access to illegal
child abuse content, based on the list supplied by the Internet Watch Foundation.

— On copyright protection, operators have every incentive to ensure that content delivered to
mobiles cannot be illegally copied. All operators have a comprehensive strategy for digital
rights management based upon open standards agreed within the Open Mobile Alliance
(OMA).

— However, a number of issues remain:

— There are issues with the review of the Television without Frontiers Directive (TVwF),
availability of spectrum for mobile TV and “new media rights” for the distribution of
television programmes on non traditional platforms.

— On TVwF, the mobile operators support the Commission’s intention to relax some of the rules
on broadcasting. This is realistic and practical. However, we share the concerns of industry
participants, Ofcom and the UK Government that the proposed approach to the regulation
of new media platforms is misguided.

— On spectrum, there is considerable uncertainty as to whether adequate spectrum will be made
available for mobile TV. Other European Member States have allocated spectrum now for
mobile broadcast TV. There is a danger that UK plc will suVer if Ofcom cannot accelerate
the availability of suitable UHF frequencies before 2013. Many other member states will have
thriving mobile broadcasting sectors. Indeed, the UK may be the one place in Europe where
the London Olympics might not be viewable on a DVB-H or similar device. Availability of
spectrum must be accelerated and allocated on an equitable basis.

— There needs to be greater clarity over who holds the primary rights for TV content,
commissioned by public service broadcasters, that is to be distributed over new media
platforms such as mobile networks.

— In summary, with respect to regulation of new content and the protection of intellectual property
much has already been done in the mobile industry to take account of the changing circumstances.
Nevertheless, industry, regulators, the Government and Parliament still have work to do to ensure
that there is an appropriate regulatory regime across all the new media platforms that meets
consumer needs and at the same time promotes creativity and innovation in the UK. We look
forward to working with all stakeholders to achieve the right regulatory regime.

Background

1. The first cellular mobile networks were launched by Vodafone and Cellnet (now O2) just over 20 years
ago. At that time, it was expected that a fully mature network would have approximately 250,000 [mostly
business] customers. The only use that could be made of the network was to make a basic voice call and the
telephones cost about £2,000. At first, there was not even a voicemail facility.
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2. Since that early mis-forecast, the mobile sector has continuously exceeded expectations many, many
times over.

3. Today there are more than 60 million mobile devices in use in the UK. Over 80% of the population
carry at least one and an increasing number have two or even three. Mobile telephony accounts for 2.3% of
GDP in the UK, the third largest market sector (after Constructions and Hotels/restaurants).

4. The mobile operators have invested heavily, through handset subsidies and very competitive pricing,
to ensure that their services are available to all social groups. There is no “digital divide” in mobile.

5. The UK is the birth place of the text message. The first commercial transmission occurred in 1992 and
in 2005, British customers sent more than 32 billion text messages.

6. As well as the mobile networks and the mobile phone retailers, the UK is host to a vast array of
companies creating value added services for the mobile market. It is a very important segment for the UK
both domestically and for UK plc’s place as one of the leading economies in the world.

7. In recent years, the amount of content purchased for mobiles (eg games, music and information and
entertainment services) has grown very strongly. The mobile has also played a key role in the growth of
interactive television, where text messaging has been used extensively in association with new TV shows (to
answer questions, register votes, submit views etc.) In less than five years the mobile Premium Rate industry
(currently the most popular method of paying for mobile content) has grown to £1 billion.

8. In the future, as 3G high speed mobile networks are more widely deployed and handsets achieve longer
battery life, mobile content is expected to become even more sophisticated. Mobile will be used more
extensively to browse the Internet while on the move (for example, to book theatre and travel tickets, to get
maps and directions, to find information about the immediate locality), to take part in multi-player games
and to pull down all sorts of audio visual content such as sports highlights, music videos and short audio
visual clips.

9. In addition to “pull” type content, where the customer determines the time at which content is viewed,
mobile is increasingly entering the more traditional “push” type broadcast content. At present this is
delivered over 3G networks and live content is streamed directly to the customer’s handset. However, this
approach takes up a lot of network capacity and is not particularly eYcient.

10. In the future, it is expected that TV content will be broadcast to mobile devices in the same way that
terrestrial television is now delivered to domestic TVs through a network of transmitters. Regional trials are
currently being undertaken by Orange in France, BT & Virgin Mobile in London and O2 in Oxford. Initial
indications are that this type of service will be very popular with consumers.

11. This is intuitively logical. Consumers are increasingly using portable entertainment devices (e.g.
mobile phones, iPods, portable Playstations, digital FM radios) to consume audio and audio-visual content.
The main blockage to all these being combined into one are memory and battery life. But battery power has
tended to follow its own version of Moore’s law (computer processing power doubling every 24 months)
and these problems will be overcome. The mobile phone is well placed, yet again, to exceed expectations.

12. All in all, with a 60m customer base in the UK, sophisticated connected devices, portability, location
awareness and untapped potential—the mobile phone sector oVers the most exciting prospects to the
creative industries for new sources of revenue.

13. Moreover, those creative industries that make a success of developing compelling new content for the
UK mobile market will be very well placed to take advantage of similar opportunities arising in overseas
markets and thus reinforce the UK’s position as a leader in the field.

14. With respect to regulation of new content and the protection of intellectual property much has
already been done in the mobile industry to take account of the changing circumstances. Nevertheless,
industry, regulators, the Government and Parliament still have work to do to ensure that there is an
appropriate regulatory regime across all the new media platforms that meets consumer needs and at the
same time promotes creativity and innovation in the UK.

Copyright Protection on Mobiles

15. Mobile operators are generally happy with the policy framework that has been developed for
copyright protection on mobile phones.

16. The operators have every incentive to ensure that content is properly protected. It is not possible to
sustain a business model for the distribution of commercial content on mobiles, unless it is.

17. The European Commission has sensibly allowed operators some flexibility in the format to be used
for copyright protection and the Open Mobile Alliance (OMA), a coalition of the world’s largest operators
has created eVective open standards for Digital Rights Management (DRM).

18. Commercial companies have developed products based on the open specifications that allow
operators to distribute securely multiple content formats such as music tracks and videos. Operators also
work with handset manufacturers to ensure end to end compatibility of the DRM systems.
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19. Analysts expect data traYc and premium content revenues on mobiles to grow to $40 billion world
wide in 2007, based on viable DRM infrastructures. The UK can expect to create and consume a significant
portion of this total.

Dealing with the “New Media Rights” for TV Content Originally Commissioned by Broadcasters

20. One area of uncertainty that is holding back the development of the content industry in the UK, is
the issue of who owns the rights to content originally commissioned for TV broadcast and who can sell those
rights for distribution over the new platforms such as the Internet and mobile phones.

21. At present, there is rather a patchwork matrix of TV rights structures and arrangements that does
not generally explicitly deal with rights over new distribution platforms. This frustrates delivering content
over new platforms, for example, a mobile operator may find that in seeking to simulcast a particular
channel, some of the programmes are not cleared for mobile transmission—hence leading to individual
programmes being blocked out. We need to move to a rights framework which delivers a clear, consistent
and timely rights regime for all platforms. New media rights must be “business as usual” rather than remain
an afterthought.

22. Ofcom is currently undertaking a consultation on the public service television production sector. The
mobile operators are very pleased to see the Codes of Practice, which govern the relationships between the
broadcasters and the independent producers, are to be reviewed.

23. A major objective for Ofcom is to achieve greater consistency and clarity in the approach and
ownership and control of the rights for the distribution of TV programmes on the mobile and other new
media platforms.

24. The relevant rights categories might include: simulcast distribution, time shifted distribution, on-
demand services (pay per view) for short clips and re-purposed content (ie adapted for consumption on a
diVerent platform), including looped content and ancillary products such as games and ring tones.

25. Evidence from trials of mobile TV and studies carried out by competition authorities have strongly
indicated that content consumption on mobile and consumption on traditional TV are not close substitutes.
For both social and technical reasons, subscribers use the services in completely diVerent ways—for filling
in brief moments of vacant time or quickly catching up on news; Mobile TV is a complementary service.
As a consequence, mobile rights represent the potential for significant additional sources of revenue to the
rights owners.

26. Mobile operators are very keen to see some strong principles emerge from the review:

— that there is clarity and transparency over who owns what rights and who has a say in how they
are exploited (which can be diVerent to ownership)

— that the market for alternative platforms is not foreclosed by rights holders being able to negotiate
excessive “holdback” periods (ie, the duration of the primary rights package before the producer
can sell any secondary exploitation of a programme)

— holdback periods for mobile content should be set at a minimum.

— there should be plenty of scope for producers to find new ways of exploiting rights and expanding
the market where possible.

Spectrum for Mobile TV

27. As explained above, the mobile sector is already delivering significant revenues to the creative
industries. A further potential source for high growth is from mobile TV.

28. The revenue derived will be mostly additional to rather than a substitute for revenue derived from
traditional TV. The trials have shown that customers use their phones to watch mobile TV in all sorts of
diVerent situations where normal TV is not available. They also consume content that is “re-purposed” (ie
specially adapted for mobile)—shorter programming, diVerent camera angles etc—thus deriving added
value from the same material.

29. A significant inhibitor of market development in the UK is the availability of radio spectrum.

30. It is essential that in the next few years, we can see a clear path to obtaining more spectrum for this
service. Ofcom must give this matter a high priority.

31. Other European Member States have allocated spectrum now for mobile broadcast TV. There is a
danger that UK plc will suVer if Ofcom cannot accelerate the availability of suitable UHF frequencies before
2013. Many other member states will have thriving mobile broadcasting sectors. Indeed, the UK may be
the one place in Europe where the London Olympics might not be viewable on a DVB-H or similar device.
Availability of spectrum must be accelerated and allocated on an equitable basis.
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32. In the 2008–2012 time frame, the analogue TV service will be switched oV and 46 new channels in
Band IV & V will be freed up. 32 of these are committed to digital terrestrial television, to improve coverage
and signal quality.

33. In allocating the remainder, Ofcom, in respecting its move to liberalise spectrum markets, must ensure
that the mobile sector is given fair access to the spectrum that becomes available.

Content in the Mobile Sector

34. Content delivered to mobile devices is regulated through a combination of self-regulation and formal
regulation by Ofcom and co-regulation with the premium rate regulator (ICSTIS).

35. In January 2004, the mobile operators published a Code of Practice for the self-regulation of
commercial visual and audio-visual content on mobiles. In outline, an independent body has been appointed
(The Independent Mobile Classification Body—IMCB) to provide a classification framework against which
content providers can self-classify their content as either 18 or unrestricted.

36. The framework is broadly consistent with standards used in other media and treats as 18, content that
would receive a similar classification for the equivalent material in, for example, magazines, films, videos
and computer games.

37. Content that is classified as 18 is only made available to those customers that have satisfied the mobile
operators, through a process of age verification, that they are at least 18.

38. The IMCB is able to resolve disputes as to whether an item of content should be classified as 18 or not.

39. In addition to the measures taken for commercial content (ie that content where the mobile operator
has some editorial control over what is delivered to the customer), the mobile operators provide filters for
content accessible from a mobile over the Internet. In this way, parents can have some measure of control
over what content children get access to.

40. All the mobile networks also block access to sites that the Internet Watch Foundation has identified
as carrying images of child abuse and child pornography.

41. Since the operator’s Content Code has been in force, despite reasonable growth in the availability of
adult type material, the age verification and content blocking mechanisms have worked well to keep adult
content out of the hands of children.

Proposed amendments to the Television Without Frontiers Directive

42. The new media landscape will oVer consumers increasing choice of content and control over how,
where and when they watch and consume content. It is essential that the regulatory regime is fit for purpose
for this age—and the MBG agrees that existing TV rules on such matters as production quotas, advertising
and product placement all need changing to reflect the realities of the new media landscape.

43. We anticipate that this landscape will drive a fundamental change in the way that content is
“regulated” in the UK—away from a tendency for the “command and control” model where the content
consumed is determined by broadcaster and regulator, towards an environment of personal preference,
where the consumer decides what to view based on informed choice—coupled of course with appropriate
tools and measures to protect children from inappropriate content.

44. Ofcom, ahead of its European counterparts (and many people in the UK), is thinking along these
lines. The mobile operators have taken significant steps to introduce self-regulatory measures for the new
environment (as described above). However, we are very concerned with the European Commission’s
proposals to amend the TVwF Directive.

45. We agree that amendment of the Directive is required. However, we believe that in a number of areas,
the proposed changes to the Directive are ill conceived, impractical and likely to have counter productive
eVects.

46. With respect to what is defined in the Directive as “Linear” (ie real time broadcasting), the Directive
is seeking to impose quotas for European works, independent productions and advertising spots across all
linear [broadcast] platforms without any real assessment as to whether the public policy concerns of the past
are really any longer relevant to the new media age.

47. We are not seeking to avoid regulation on new platforms but we are seeking to ensure that any rules
are flexible and proportionate for the emerging and innovative markets such as mobile TV. It is
disproportionate that the same rules should be applied to new, complementary, markets as to those that
have been established for many years.

48. Accordingly there must be flexibility to defer extending any traditional TV regulation until there is
greater clarity over which business models are successful and commercially viable services are established—
and whether new services are substitutes for traditional TV or rather complementary (as trials indicate to
date). Otherwise innovative and nascent markets could be strangled. The principles of “Better Regulation”
must be followed before any new regulation is introduced.
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49. Such an approach would also be equitable, as quotas were, for example, originally phased in for
traditional broadcasters when the TVwF Directive was first introduced.

50. With respect to non-linear services, the MBG, along with the UK Government and Ofcom, does
not agree with the European Commission’s proposal to extend the scope of the Directive to content
that is consumed on demand, such as that delivered over the Internet, through video-on-demand or
the mobile phone.

51. The Commission proposals are not well thought through and a Directive is not an appropriate
vehicle for tackling the problems they are seeking to address.

52. First of all, there is no logic in applying a Directive which seeks to promote a single European
market to a market that is already global and where there are virtually no barriers to entry.

53. Secondly, the Commission is seeking to impose regulation on all “media service providers” within
their jurisdiction and to require the national regulatory authority to enforce the rules. There is no
attempt by the Commission to assess what this might involve. Ofcom believes that a regulator ten times
its present size would be overwhelmed by the task.

54. In the Internet age, a “media service provider” can be anything from a multi-national company
to a single person operating from home with a web-cam. It is not at all clear what Ofcom is expected
to do to regulate this diverse producer group.

55. There are also considerable diYculties involved in defining an “audio visual media service”, which
is intended to cover all [economic] audio-visual mass-media services. It is not intended to cover “purely
private websites”. A private website, unless password protected, is a contradiction in terms and private
individuals are becoming increasingly sophisticated at commercialising (and building audiences for)
their websites, with advertising and pay per view content (often of an “adult” nature). In any event,
non-commercial web sites may present an equal risk profile and so it is not clear as to what end the
Commission makes this distinction.

56. The MBG does not disagree with the Commission’s motives—to promote European culture and
to protect minors; nobody is against the protection of children. But we do disagree with their methods.
We share Ofcom’s view that what the Commission is attempting (which amounts to trying to regulate
content providers on the Internet) is futile, expensive and counter-productive.

57. Regulation of content providers within the EU could drive economic activity outside its
jurisdiction and thus reduce the prevalence of European content.

58. And even if Ofcom were successful in regulating all UK “media service providers”, it would only
account for content produced within the EU. Anything produced outside the EU, which is equally
available to consumers, would be unaVected.

59. The MBG argues Ofcom should not be forced to waste resources in this way. Money would be
much better spent in educating consumers how best to protect themselves on the new media platforms
and to work in partnership with internet service providers, mobile operators, advertisers and other
interested parties to develop appropriate self-regulatory models.

60. The mobile operators with their package (content controls for commercial content, filters for
Internet browsing and blocking of illegal sites) have shown that self regulation can oVer a much swifter
and more eVective approach.

March 2006

Witnesses: Ms Deborah Tonroe, Head of TV, Video & Sports Products and Commercial Development,
Orange UK, Mr Tim Lord, Regulatory Director, Hutchison 3G, and Mr Hamish MacLeod, Mobile
Broadband Group, and Mr Nicholas Lansman, Secretary General, Ms Camille de Stempel, Director, and
Mr James Blessing, Director, Internet Service Providers’ Association; gave evidence.

Chairman: We will move on now to the next session,
where we have as witnesses, from the Mobile
Broadband Group, Deborah Tonroe, of Orange,
Tim Lord from Hutchison 3G and Hamish
MacLeod, from the Mobile Broadband Group, and
also the Internet Service Providers’ Association,
Nicholas Lansman, Secretary General, Camille de
Stempel, Director, and James Blessing, Director. I
am sorry to have delayed the start of the session. As
you know, we are trying to cover a lot of ground so
I would only say do not feel that all of you need to
answer every single question. Can I invite Nigel
Evans to start.

Q159 Mr Evans: How quickly is the usage of 3G
going to be taken up, the television use of it?
Mr Lord: On familiar services that we can get the
content for, which to date has been music, we are
finding very rapid uptake. We are finding that, of our
customer base, (about 3° million customers) every
month, over a million downloads of video or audio
tracks take place, and we have about 76% of all
mobile music downloads, it is actually 17% of all
music legal downloads in the market and it is about
4% of all downloads of the total music market, for
the singles market including physical distribution.
We have a lot of success in music. We do have some
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TV clips. We have Big Brother, we have some sports
clips, we have some streamed channels, but we are
finding it very frustrating to get more TV content
onto these networks. 3G networks, in our case,
already cover nearly 90% of the UK population. A
massive investment has taken place and continues to
take place, and actually we would like more TV
content. New services are doing well, we have got a
million downloads of people downloading user-
generated content, but we have not got a streamed
version of BBC1, we have not got a streamed version
of 24 Hour News. We think, at this stage in market
development, really we want to have the TV
companies—the BBC, the public service
broadcasters—focusing more on mobile as a
distribution mechanism and focusing on it in a more
consistent manner. Today, I was reading in the FT
that the BBC is going to provide streamed content to
a DAB service but actually they have not done that
for us yet, and we would be keen to encourage them.
The comment I would make about it is that all new
distribution platforms essentially need to have
familiar content from the older distribution systems
to take oV and drive critical mass. It is an odd
example, but, for example, the cable and satellite
systems all started with rebroadcasting the main
terrestrial channels. We would like to be in that sort
of situation, and to date we have had a slightly
frustrating discussion, certainly with the BBC, in
terms of trying to encourage them.

Q160 Mr Evans: Why: what are they saying to you?
Mr Lord: It is complicated and they are under
restrictions from the Government as to what they
are and are not allowed to do, and how the licence
fee is treated. We just note that in other areas they
have managed to get round it, but for us it seems to
be taking a really long time.
Ms Tonroe: There is enormous enthusiasm from the
broadcasters. I have been working with mobile
content now for over 10 years and I have been selling
the concept of mobile content and I have never been
welcomed with so much enthusiasm for mobile TV,
it really has struck a chord. There is enormous
enthusiasm, but, as Tim says, the frustration is the
actual delivery of the service, and there are two types
of services that we are looking for over mobile
television. One is a synchronous stream, live, as you
have it at home, but you just take it away with you.
The second phase of that is a more tailored-for-
mobile service, it recognises that the consumer is on
the move and provides them with a diVerent type of
entertainment. Ironically, we are starting to see that
come out first from some of the smaller players, and
the larger players, who have very warm words to say
about mobile TV, have not taken the easy route of
doing a synchronous stream, which we have seen in
many other European countries.

Q161 Mr Evans: Do you think the picture is up to it?
Mr Lord: I am very confident on 3G that it is
fantastic, of course.

Q162 Mr Evans: If too many people take it up
though does not the picture degrade?
Mr Lord: Not really. What we would find eventually
is that we might have to install more capacity as
more people start subscribing. The beauty of 3G is
that it is a very flexible technology, in terms of how
it manages demand on the radio spectrum, and the
fact that you can add multiple carriers to support it.
We have got a lot of future technological
enhancements which are available within the 3G
standard, so we can go to HSDPA if we need more
capacity. That is, already at 1.1 megabits per second,
and that technology will go to, we think, seven
megabits per second, so we have got tremendous
scope to deal with capacity issues.

Q163 Mr Evans: How long do you think it is going
to be before all the other systems that you can get up
there fade and everybody is on 3G, that they will
only sell 3G and that will be it, or whatever comes
after 3G; 4G, I guess?
Mr Lord: We think 46 million people globally have
3G ‘phones; that went up by 147% last year: 20
million in Japan. We think, and it is not often
understood, that there is a tremendous issue of
global critical mass for the development of the
handsets and the chipsets. Essentially, you can waste
a lot of time with inter-technology competition,
because the real benefits to consumers arise when
you have a good technological standard which is
adopted on a very wide scale. In GSM, for example,
the fact that GSM handsets now are so cheap, the
fact that this is a technology being deployed in
Africa, is because so many GSM handsets are being
manufactured that the price per unit has gone very,
very low. The same thing will happen with 3G.
Obviously, Hutchison is a 3G-only player, we do
buy in 2G services but essentially we are a 3G
operator. I think, this year, at the GSM conference,
it has now reached the stage that 3G is inevitable, it
is a much more eYcient use of spectrum, it supports
multiple services; how quickly it will happen is a
more diYcult question.
Ms Tonroe: Consumers are changing their handsets
every 18 months now, on average, so it is a fairly
quick turnaround for customers who are
particularly interested in using that ’phone for more
than a ’phone call, which is becoming much more
prevalent.

Q164 Mr Evans: Is the World Cup going to be a
driver for 3G?
Ms Tonroe: Unfortunately, in the UK, it is not, in
terms of a live-streamed match. There are going to
be some clips available, so you could watch after
the game a three-minute summary, which is
disappointing actually.

Q165 Mr Evans: Can I switch to broadband: what is
the take-up of broadband now in the UK?
Mr Blessing: Depending on how you define
broadband, currently there are 11 million lines
installed across the UK, eight million of those
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belong to BT, or various bits of BT, and the other
three million down to cable companies’ use, about
400,000 and something.

Q166 Mr Evans: Is it accelerating, or do you think
that you are reaching a plateau?
Mr Lansman: The latest statistics which the
National OYce of Statistics have put out show that
the trend is for growth in broadband, a consequent
diminution of the amount of dial-up customers, on
narrow-band, and the growth is continuing, and
there is a variety of factors behind that. In fact, some
of the comments which you were discussing earlier,
in terms of the drivers for why people want
broadband, not so long ago, a handful of years ago,
a half meg connection would have been enough to
surf the internet, to send e-mail, but now, with things
such as rich content, video, film and indeed
television, you are going to see a greater demand for
services delivered via broadband.

Q167 Mr Evans: Do you think the content is good
enough yet, as a driver, and indeed the speeds; what
is the reality of the speeds that people can get these
days, because it is very diYcult, is it not, to
download a movie or a TV programme and watch it
in good quality?
Mr Blessing: Actually speeds are quite reasonable
now. You can watch live television quite easily. The
BBC’s multicast streams are very high quality; at a
distance, they are absolutely fine to watch on a large-
screen TV. The problem is going to be that BT’s
underlying network, on which most of the country is
still running, just was never designed to do multicast,
so that, the bandwidth requirements which service
providers are going to have to put in place, the
services’ needs are going to go through the roof,
which means probably prices will rise, rather than
fall, unless you use an LLU provider.
Mr Lansman: This might be an issue that you will
come on to, but there is a great amount of
investment going into the broadband infrastructure.
Obviously, BT have swung a lot of that with their
21st century networks, I am sure they will talk about
that later, but there is going to be a big investment
across the board in the internet, to make sure that it
can cope, and indeed deliver, for all the future
elements of content, whether that is film or TV, and
so forth.

Q168 Helen Southworth: How much are you
expecting that consumers will be prepared to pay for
mobile television?
Ms Tonroe: Mobile television is currently on the
market for in the region of £10 a month; there are
diVerent variations on that from diVerent networks,
depending on how much content, channels are in the
package that you buy. On average, it is £10 a month.

Q169 Helen Southworth: Are you confident that is
going to be aVordable, when you add in the cost of
the handset and the fact that people are very likely
to be paying for services at home as well?

Ms Tonroe: The primary reason why people buy a
mobile ’phone handset is still based on the fact that
they want to make telephone calls, so their primary
reason for buying a handset, and a handset that they
choose to buy, is based on that reason. Then the
additional services that they add, £10 a month has
been chosen, has been selected, because of the
customer research that we did. It is also interesting,
across Europe it seems to be about the same level as
well, ƒ10 is slightly cheaper, but ƒ10 or US$10 in
America, so it is all about the same price, globally.

Q170 Helen Southworth: There is rather a diVerence,
is there not, between US$10 or ƒ10 and £10?
Ms Tonroe: The content that you get varies as well,
so you get less content, and at the end of the day you
are getting the same amount of content for the same
comparative price.

Q171 Helen Southworth: I do not know what the
percentage of that diVerence is, but it is quite a
substantial one, is it not; it is about 60 pence?
Mr MacLeod: It is a very dynamic situation and the
situation gets more competitive.
Mr Lord: Because we are a 3G operator, we have
had to push ahead faster with that, I think we are
already a bit cheaper. What we are doing, television
is an experience good, your valuation of television
often is not known until you have seen the
programme, so actually upfront or per transaction
charges are not very customer-friendly. It is actually
probably better, and we are doing this more and
more now, to bundle and say, “Well, here is our,
hopefully, very competitive tariV for a thousand
minutes of ‘phone calls and included in that is this
many downloads and this many streams of
television,” so that people can try it. Essentially, we
need to start building this market and you do not do
that by charging people in advance of experiencing
it. We are doing quite a lot with that now.

Q172 Helen Southworth: What about handset costs?
Mr Lord: In the UK markets, the UK consumer
does very well on that issue, because handsets are
quite heavily subsidised. Essentially, what mobile
does is it gives a much lower cost entry price to
broadband. It is much cheaper to, say, get a ‘pay as
you go’ ’phone than it is to buy a PC, so, essentially,
consumers are getting a very good deal, we feel, from
the mobile operators at the moment.

Q173 Helen Southworth: What is the comparator
then for UK handsets as against the rest of the world
handsets?
Mr Lord: It tends to be on the structure of the
subsidy mechanism for the handset, so in a very
competitive market, as in the UK, there are five
operators, it is very competitive, people are buying
handsets on “pay as you go” for £10 or £20.
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Ms Tonroe: You can get them for nothing, so you
can get them as part of your package, if you sign a
contract.

Q174 Alan Keen: This is a PDA which I got because
I was due an upgrade; it is O2. The previous one
actually I bought, costing me hundreds of pounds.
What is going to happen next, and it is a dynamic
market, as you have just mentioned, and what would
you like us to say, how can we contribute to the
industry, what would make you very happy if you
read in the report that this was what MPs were
saying?
Mr Lord: I think there are two things. One is that the
migration from 2G to 3G is probably the biggest
infrastructure project in telecoms, it may be even the
biggest infrastructure project, full stop, in the UK; it
is a massive degree of investment, both in the
network and in the roll-out of new handsets. The
first thing I think we would like to see from the
Government is an understanding of 3G; 3G was
created by the 2000 3G spectrum auction, which we
considered to be a very intelligent piece of industrial
policy, where, basically, by licensing a new entrant,
the Government has ensured that there is at least one
operator which has very large incentives to roll
out the new technology and bring it very quickly
to consumers. I think that is very eVective;
understanding 3G, talking about 3G and maybe
doing something about our content issues on 3G,
because at the moment we would like more.
Mr MacLeod: In terms of what is happening next, an
additional comment is that, to date, really it has been
primarily a communications device, for talking,
texting, e-mailing is coming in; what we are seeing
the beginnings of is the mobile as an entertainment
device, and that is where the experience is going to
be much, much richer. You have got music and TV,
you have got your user-generated contents, where
people are using it as a camera facility and uploading
to their blogs, and the whole sort of mail-blogging,
video-blogging type world, where the consumer
actually becomes a producer, and even is able to
commercialise that activity.
Mr Lord: Yes, but we are not always proud of it
enough. A million people a month are downloading
user-generated content. We have launched a service
where basically citizen-journalists can uplink video
to a server and then anybody who wants to watch it
can find it and actually see stuV. It is going to have
a wider eVect on the way people participate in their
communities, which we think will be a good thing.
One thing I did not mention is that I think there is
a tremendous role for these new technologies in the
public sector, which we have started to engage with
local government on now, on how local government
employees can quickly have access to mobile data.
The opportunities in mobile broadband are limited
not just to the commercial opportunities, there are
very obvious opportunities for more eYcient
government.

Q175 Alan Keen: With these mobile phones we will
hardly ever need to go home at all, will we?

Mr MacLeod: I do not know whether one is allowed
to quote Bill Gates within these walls, but at a recent
conference in London he stated that the current
mobile ‘phone has only scratched the surface of its
potential, and we agree with that strongly.

Q176 Chairman: We would agree with that too, since
we have been to Korea recently, as a Committee,
where we looked at mobile television, which clearly
is widely available there, in Korea. Of course, in
Korea, mobile television is provided through digital
multimedia broadcasting using the DAB spectrum;
that is launching in this country as a UK-Korea trial,
and I attended the launch yesterday. That claims to
oVer everything, and more, which 3G is capable of
oVering. You have spent a huge amount of money
on this 3G spectrum; are you worried that a rival
technology, which appears to be able to oVer just as
much, if not more, is going to be available, and is
that going to threaten your investment in 3G?
Mr Lord: DAB is a broadcast technology, you
cannot make a ‘phone call with it, so I do not think
really it oVers a significant threat to 3G. The most
likely role for DAB, if it is successful, is that, as
mobile operators, we might include DAB receivers
in handsets, should handsets become available. I
think we are likely to be the customer, if it is a better
way of delivering streamed television, it is not clear
to us that it is yet, but we would be able to use it. I
would not really position it as a competitive threat.
I mentioned earlier this issue about handset
availability; for handsets to be cheap you need to
have global scale and I am not yet convinced that
this DAB variant will become available across
Europe and across enough people for all the
handsets or chipsets to become inexpensive. We
would not think of it as a threat, but if it is something
that customers want we will add it to our handset
portfolio.
Mr MacLeod: The whole spectrum thing is quite
fragmented and confused at the moment. I think
there are just a few points of principle to make there,
but I do not think you can make any definitive
statements. One is that, as Tim said, as much as you
can do globally to harmonise what other people are
doing in other parts of the world, you bring the
economies of scale to the handset, and that is
absolutely key. I think, secondly, we have got the
digital dividend review going on at the moment, and
you had your analogue inquiry a few months ago
and pointed out that Ofcom really need to get on
with it and not lag behind other European countries
in getting that spectrum released. When that
spectrum is released, I think there needs to be a fair
contest for those interested parties that want to
acquire that spectrum, for whatever use; we do not
want to see some special pleading from various
quarters. I think Ofcom are developing a good
spectrum policy, in terms of fairness and openness
and good economic use of it, and we would like to
see that continue. The other point just to come back
to is actually that what is really going to drive this
market is the content, and that, I think, is a great
contribution that the Committee can make.
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Ms Tonroe: Even on that trial there are the same
arguments, that because it has got mobile appended
to it somewhere there is a limitation on the content
which has been made available to that trial, to the
BT Movio service, they have the same issues that we
faced. Even though it has been classed as broadcast,
the broadcasters are having to provide the content
which is needed for that, so, to that extent, it has
been limited. Its commercial launch this summer, it
will be diYcult to judge whether it is the sort of
service a consumer really is looking for, because it is
limited, I think, to four or five TV channels and an
enormous amount of radio, which is a good thing, so
they have suVered the same issues.
Mr Lord: They have got the Cartoon Network and
Teachers’ TV and not BBC1.
Ms Tonroe: To clarify, actually it is not the Cartoon
Network that you get at home, it is a mobile version
of the Cartoon Network, which is the same service
that we are doing over 3G.

Q177 Chairman: The Managing Director is
following you as a witness; no doubt we will hear
more from her about it. Just to press the point. I was
told by the DAB enthusiasts—and, obviously, you
having made this huge investment in 3G you are
bound to be a 3G enthusiast—that because 3G is
essentially a one-to-one connection actually there is
a limit to the number of people who can be trying to
watch diVerent things over 3G at one time, and that
if your subscriber numbers go on increasing you are
going to hit that limit sooner or later?
Mr Lord: 3G has within it a specification for a
broadcast extension, which we can deploy probably
within a year or two, when we need to; so actually we
can do, say, a broadcast when we need to of at least
four channels, using just our spectrum, and other
mobile operators can do the same. I am not
convinced that it is such a problem. The other thing
you notice, obviously, with mobile usage is that the
way people watch TV is diVerent, in that they are
tending to ‘snack’ on content. We would like to
include BBC1, but if you are on a train or a bus and
you get interrupted you would miss part of the
programming, so this linear programming actually
may be diYcult in a mobile environment, it is just
not really clear. More of this content, ultimately,
may always be delivered on an “on demand” basis,
which you can do only with a 3G network, so I think
we have got plenty of room to play.
Mr MacLeod: Also, I think, when you say you are
3G and 3G, 3G, it sort of implies that they are
technology companies; in fact, that is not the case at
all. We are multimedia service companies and we
will deploy the technology that customers want at
the cheapest possible price that we can achieve.
Mr Lord: Our Italian sister company is deploying
DVB-H, because it is available and it seems like quite
a good technology.

Q178 Chairman: Having spent an awful lot of money
on 3G frequencies, presumably you are quite keen
that they are usefully deployed?

Mr Lord: There is a thing called a sunk cost, is there
not; it does not really govern your future behaviour.
We will use the technologies which are most eYcient
for delivering the services we want to deliver. At the
moment we can deliver an enormous amount
technically using our 3G network, with nearly 90%
coverage of the UK, with mobile broadband. If we
feel that we need to deploy other technologies, we
will, but at the moment what we really need is
more content.
Mr MacLeod: Also, slightly more clarity, on the
whole; rights.
Chairman: We may well come on to that.

Q179 Mr Hall: You have alluded to part of my
question already, which is the decision that Ofcom
have got to take about freeing up the spectrum.
When that competition takes place, Hamish, you
have already said you want a fair competition,
therefore you are not asking for exclusive rights to
any of the freed-up spectrum?
Mr Lord: There are three things that are going to
happen on spectrum. The first is refarm, which is the
reuse of the 2G spectrum and allowing it for 3G use,
and certainly, briefly, our position has always been
probably that should happen but it has to happen in
a way that treats all five mobile operators fairly.
That is probably the first one. There is then a
proposed auction of the expansion bands, which was
capacity which previously was indicated by the
Government would be available for 3G expansion,
and we believe the Government should stick to that
commitment. Third, the digital dividend, it is not
clear that those lower frequencies which currently
are used for analogue broadcast would be
appropriate for cellular use; probably they are best
used for broadcast services. If at that time there is a
demand for it, people will bid for it. I suspect that
people may have overestimated the demand for that
spectrum. There is a lot of talk about a huge amount
of money being released on that auction, but I just
do not know if that is true.

Q180 Mr Hall: Why are you sceptical about that?
Mr Lord: Because at that time there will already be
many ways of delivering content to a mobile device,
so you might get demand for high-definition
television.
Mr MacLeod: Exactly, and it is a long way away;
well, it is not a long way away, but really we need to
focus on what we are doing today, and when the time
comes we want it to be a fair and open process. I
think that is all we are asking for.

Q181 Mr Hall: What about bringing the timescale
forward, because there is a worry that people will be
watching mobile televisions in 2012 around the rest
of the world but we will not be watching the
Olympics here in London, in the Olympic zone?
Ms Tonroe: We are already watching mobile TV; we
can watch it on 3G. If we had the content available
for the Olympics, I would more than gladly put that
over the Orange network. The only thing that is
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hampering the development of mobile TV is content.
We do not have to be the only country in Europe not
able to watch the Olympics.

Q182 Mr Hall: Basically, would you like to see
Ofcom bring forward the timescale for decisions on
the spectrum?
Mr Lord: As I said, we can already deliver TV to
users.

Q183 Mr Hall: You are relaxed about this?
Mr Lord: We are quite indiVerent to that actually,
other than the fact that I think it is going to torture
a lot of people who find technology diYcult to make
them move to digital television services quickly, and
that is a serious problem.
Mr MacLeod: I do not think we have a common
industry position on that one, but they have set out
their timescale, let us not lag anyway.

Q184 Mr Hall: You would not want to see any
slippage?
Mr Lord: In Europe, DVB-H spectrum in those
areas is going to become available quite soon, so it is
going to be a bit embarrassing and diYcult because
you will see the launch in other parts of Europe of
DVB-H on the current analogue, terrestrial
broadcast spectrum, so the UK will have to watch it
from afar. I think the reality of it is that there is just
not any space in the UK until you do switch-oV, and
because the switch-oV is staged geographically it is
very unlikely to be commercially acceptable to do a
partial geographic service. I think that will be a
diYcult thing in the UK, as you watch those things
happen elsewhere, but it is not clear to me that we
have actually got [spectrum for DVB-H].

Q185 Philip Davies: Can I ask you what your
position is on the proposed revision of the Television
without Frontiers Directive?
Mr MacLeod: I think we are very much in line with
what Ofcom has said, concerning the Television
without Frontiers Directive, in that the European
Commission are trying to extend the scope way, way
beyond what they need to or what is appropriate. It
is going to set Ofcom, I think, an impossible task, as
far as regulation is concerned, and I just think that
the approach is wrong; that is for what they call the
non-linear side, the online environment. I think in
the linear environment broadly we are happy with
the relaxations that are happening. I think there are
some tweaks to think about, because some of the
rules of advertising around broadcasts may not quite
read across into mobile, I think this one about you
cannot put out an advert, the thirty-five minutes
rule, but mobile users, on the whole, are not
watching a programme for thirty-five minutes; so
those sorts of things you can tinker with around
the edges.

Q186 Philip Davies: How confident are you that the
Commission will take note of your concerns, of these
concerns, and actually respond to them; or is your
feeling that they are going to press ahead anyway?
Have you got a feeling for that?
Mr MacLeod: It is hard to say at the moment.
Obviously, the Government are at the forefront of
doing the negotiation and they do indicate to us that
they have set out their position very clearly and there
are other countries which are starting to see what
they mean. In many instances we are much further
ahead in the development of the new media
platform, so it is more real for us. They do indicate
that there are signs of change but we will just have to
see, I think.

Q187 Philip Davies: Are you happy that the
Government is doing enough to represent your
particular concerns?
Mr MacLeod: Yes, I think they are, and Ofcom, so
it would be good if the Committee could support
them.

Q188 Chairman: This is an issue which aVects you in
certain ways, obviously it aVects the ISPA in
diVerent ways, but equally very important ways;
what is your attitude?
Ms de Stempel: Actually, we have a pretty similar
position. We were very supportive of the UK
Government’s position, and the UK Government
oYcials have also asked us to reach out to our
international partners to highlight maybe some of
the concerns that we have, because I understand that
in other countries, including my own, it might not
have been taken as seriously as it might have. Our
main concern is that we do not understand why there
should be an extension, the definitions are terribly
vague, we have a lot in place already for the
protection of children, protection of minors, and it
seems that it is not practicable to implement such a
Directive.
Mr Lansman: Actually, industry at a European level
has been working closely together; certainly
EuroISPA, which is the European Federation of ISP
Associations, has been working, indeed mobile
organisations, GSN, and so forth, in Brussels. We
have been putting these arguments very eVectively to
the Commission, but to a certain extent there is a
little bit of a brick wall facing us, despite the UK
being very much supportive of trying to counter
these proposals, certainly the DTI, DCMS, Ofcom,
but we are lacking support from other Member
States, and that is the big problem at the moment. I
think Slovakia, and one other small country, also is
not convinced. If I give you just one example of the
type of level of detail that this could impact on, you
may be aware of things like animated images in the
internet, they are called animated gifts, that is the
detailed type of thing that would now be regulated.
It is getting into such a level of detail that there is a
danger it could slow down development of the
internet, e-commerce, on the mobile side and the
internet side. Normally the UK can see it actually as
being an enhancer; indeed, as my colleague Camille
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said, generally the concerns, things like protecting
children and minors, are already in place, so support
from your Committee would be very useful.

Q189 Chairman: Recently I heard Commissioner
Reding give a speech on this matter, where she began
by emphasising how she had absolutely no wish or
intention to regulate the internet; she then spent the
next 20 minutes describing precisely how she
intended to regulate the internet. The UK
Government is absolutely at one with you on this,
but having been to the Liverpool Audiovisual
Conference we appear to be in something of a
minority. What happens if we lose this battle, which
it appears we may well?
Mr Lansman: I think, obviously, it would be nice to
go out firstly with a policy of continuing to fight the
battle, so that this Directive is not required. There is
some time away, obviously there is a whole lot of
negotiations based in the European Parliament,
under the Council of Ministers level, and I think,
before we start admitting defeat, we have to keep
arguing the case. I think the cases that we are putting
forward are very cogent, and hopefully will be heard
and understood by the other Member States, but I
think it is one of education. I do not think the other
Member States are actually against, I just think they
have not got to grips with the technology in the same
way as in the UK perhaps we have.
Chairman: The rest of Europe does not understand
it yet.

Q190 Rosemary McKenna: We will leave that one.
Can we move on to copyright infringement, please:
what steps do you take to discourage this, and do
you take any steps to educate your customers about
illegal downloading?
Ms de Stempel: Yes, we do. I work for AOL and, for
example, we launched a campaign called Play Legal,
where we were actually showing people what it is,
where is the legal music, where it is, how they should
consume music, why it is important that they should
consume music that they pay for. We try to facilitate
the availability of music to our consumer by having
deals with the music recording industry and making
sure that we direct people to legitimate content. A
while back, it was very easy to find illegal content
and not so easy to find legal content to consume, and
I think that we have worked very hard to try to direct
people to where they can consume legitimate
content.
Mr Blessing: A lot of ISPs make sure that if they get
any notices from copyright holders it is forwarded
to the responsible contact for that particular
connection. In a lot of cases you get a worried parent
on the line, saying, “Are you taking me to court?”
That is a good point for the education, saying, “No,
we’re just telling you, somebody using your
connection has been doing this; you need to
investigate,” and we tend to see very few repeat
oVenders when that happens.

Q191 Rosemary McKenna: There is such a lot of
work going on in stopping access to child
pornography; cannot that technology be used to
assist in preventing copyright infringement?
Ms de Stempel: Blocking technology does exist
and it is possible to block websites. What it is not
possible to do is decide what is legal and what is
not legal. As ISPs, we cannot decide “This website
is legal,” or “This website is not legal.” It is very
clear in the case of child abuse images that it is an
illegal image, and the ISPs are not deciding
whether it is illegal or not, the IWF decides that
a particular website contains illegal content which
is illegal for us as well to possess, which is quite
a diVerent position.
Mr Lansman: Can I make just a couple of points.
The ISPA is a self-regulatory body; it represents
the industry and has a code of practice and part
of its raison d’être is to promote the internet
industry but also encourage our members to not
condone any illegal activity. Infringing copyright
is not supported by ISPA in any shape or form;
however, there are problems if those companies
which are providing internet connectivity then
have to police the internet. I think my colleague
Camille was right in saying there is a big diVerence
between the Internet Watch Foundation being
able to interpret the law, the Child Protection Act,
and what is illegal in terms of child images. It is
much harder to decide if something is infringing
copyright, and it can take courts’ and judges’ time
to make the decisions. However, it has to be said
that as soon as a UK ISP, certainly a member of
ISPA, receives a court order, saying “This
particular content is an infringement,” it will be
removed, and that does happen on a regular basis.

Q192 Chairman: The example that we heard
about, 45 minutes ago, of the site in Russia, which
is now making available large amounts of music
illegally to people in this country, you would bar
access to that if asked to do so by a court?
Mr Lansman: If a court told us to bar access to
it, I think that would be a very diVerent thing from
a letter, which we do get, from solicitors, maybe
in the US, saying “We think this is infringing
contents on your network.” I think if it can be
proved that the content is on an ISP’s network and
a court order comes in then it can be removed. I
think it has complicated the situation for all
content which is not hosted, and this is where we
rely on the E-Commerce Directive, and indeed the
UK regulations, to help grow the e-commerce area
but also give a clear guide to internet service
providers about what you can and cannot do.
Within these regulations are elements to say that
if you have control over that content, in other
words, if it is on your network, or you host it, and
you are made aware of it then you have to remove
it. Therefore, it does give ISPs a defence for
content which is not under their control, in other
words, it goes between, say, a customer of an ISP
and a third party that is something outside of the
control of ISPs.
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Q193 Chairman: If it is a case where very plainly
a site, like the Russian one, is making available
material which is quite obviously in breach of
copyright, you do not feel that you have any
responsibility to take action unless a court should
intervene and tell you to do so?
Mr Blessing: There is a slight problem there, that
actually it has not yet been decided by a court that
it is illegal. Some people are saying one thing, the
owners of the site are saying the other, so as an
ISP we do not know which side to believe. There
are cases where this happens a lot.

Q194 Chairman: Would you go to the owner of
the site though, let us say, the site in Russia, if you
had a complaint that this is simply a way of
distributing illegal material, would you go to the
owners of the site and say, “Can you show us that
this is not the case?”?
Mr Blessing: No. We would forward it to the
internet service provider which provides service to
that company.
Mr Lansman: I think part of the problem that
British Music Rights has explained is dealing and
finding who is the culprit, which is the
organisation or company in Russia, for one;
getting assistance from the Russian authorities to
take this as a very serious issue is quite
complicated. It has to be said that the ISPs would
face the same complications if they were part of
the equation; but ISPA is very strong on saying
that if there is illegal content or infringing
copyright that is in the UK and we receive a court
order it will be removed.

Q195 Mr Evans: Why do you not just do it? You
know that this site is distributing illegal stuV: just
do it?
Mr Lansman: You say that. I am not going to
dispute whether this is very clear or not. There is
a whole range of diVerent content that someone
might decide is illegal or not, or infringing or not,
and I think it would be very diYcult to make a
decision on one example. There are lots of
complaints which come in from very diVerent
audiences saying that certain content is illegal, but
also it depends on jurisdiction, it depends on the
interpretation, but I cannot comment on this
particular case as I really do not know very much
about it. You are saying that indeed it is very
clear, and I am sure you are right, but you have
to rely on courts. It is not for ISPs to act as judge
and jury, or indeed I am sure my colleagues from
the mobile sector will make the same claim, that
it is not up to the intermediaries to decide what is
legal or not illegal.

Q196 Chairman: But you do in the case of child
pornography?
Mr Lansman: In the case of child pornography,
the self-regulatory body, ISPA, has helped, with
other bodies as well in the industry, including the
mobile organisations, to set up the Internet Watch
Foundation. It is a self-regulatory body, it is

funded by the industry and we rely on the
knowledge and expertise of the Internet Watch
Foundation to send out notices to the ISPs to say,
“This is illegal.” The diVerences are two-fold. One
is that it is easier to interpret what is illegal in
terms of child abuse images than lots of other
areas, including defamation and racism, and so
forth, that is very clear, and we do rely on the
Internet Watch Foundation to do that.

Q197 Chairman: Would you consider setting up a
copyright watch foundation, as a self-regulatory
body?
Mr Lansman: That has been tried and it did not
succeed, for a variety of diVerent reasons, partly
because of how to interpret, without a court and
a judge having to spend a lot of time dealing with
it and going through the minutiae of the detail, to
make that decision. Again, it is very diYcult for
ISPs just to accept the view of a body like that on
issues like copyright, and it is not just copyright,
it is also defamation, because you have two voices,
you have someone saying “I have been defamed,”
and someone saying “No, that was a fair
comment.” The same applies for copyright. There
are cases where copyright is clear, and I think
Camille has spoken about cases where ISPs are in
dialogue with rights holders to try to sort out these
problems. This is a new area for the rights holders,
as they admitted, it is also an area that is very
complicated for ISPs, because they do not want to
take on this pretty onerous liability; but I think
what we will see is more and more dialogue, and
hopefully innovative ways to solve these issues.

Q198 Chairman: Just before we finish, I promised
Hamish that we would come back to the issue of
new media rights; it is clearly of great concern, but
in the argument which is raging between where the
rights should lie, broadcasters or producers, is that
something which matters to you, or do you just
want it resolved one way or another?
Mr Blessing: As long as it is legal.

Q199 Chairman: It aVects both of you; let us start
with mobiles?
Mr Lord: It has genuinely impacted a number of
times on our negotiations, that we have done a lot
of work to, say, put up a new bit of content that
we are very excited about, that we think
consumers will like, and at the last minute we have
to pull it because some broadcaster, or somebody,
goes “Oh, we’re not sure we’ve got this cleared.”
It is a real problem and it is a real barrier to new
services and to kick-starting this market. We have
not come down on one side or the other, we have
just said “We’d like it resolved clearly, so that we
can get on and do our job,” as it were. It is
depressing, because I think that while this fight
goes on an opportunity is being missed.
Mr MacLeod: I think one other point is to try to
avoid false distinctions between we are putting it
out over cable or putting it out over satellite, we
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are putting it out over the internet. Essentially we
are putting out the same programming over a
mobile platform; why you are suddenly carving
this out and treating it diVerently seems odd.
Mr Lord: A lot of the distinctions do not really
add up. Sky has bought the rights for all
simultaneous transmission on television and
mobile, and it does not matter, and they need that
and we understand why they need it, and yet we
have not got the same kind of clarity for all we
need to buy.
Ms Tonroe: I will correct myself on the World
Cup. If you want to watch the World Cup on your
mobile ’phone, you have to buy a data card and

Memorandum submitted by British Telecom

Summary

1. The communications industry is changing very quickly. New technology is providing all kinds of
opportunities for services and for creativity in content and delivery. The distinction between industries is
blurring and disappearing as the range of digital services that can be delivered over multiple platforms and
to diVerent consumer products continues to grow. Entrepreneurial activity needs to be encouraged. Those
that take risks need to know that if their activities are successful then they will be rewarded. A legal and
regulatory environment that promotes these changes and does not place barriers in their way is essential.

Introduction

2. Digital convergence and rapid developments in media technology, creative services and consumer
demand have created an innovative and dynamic environment in the UK. The Committee’s Inquiry is,
therefore, timely.

3. Convergence is creating new opportunities for service providers and, thus, for the creative industries,
as the industry discovers that diVerent platforms—and particularly broadband—have the capability of
delivering services previously considered the preserve of traditional broadcasters. BT is playing a leading
role in these changes with, for example, its “next generation” interactive television service and its Mobile
TV services using DAB capacity both due to launch this year.

4. In such a dynamic environment, the role of regulation should be to facilitate new products and services
by removing any barriers that may exist to their provision, subject to appropriate protection of creative
rights through existing legislative measures.

5. The communications environment is characterised by rapid changes in technology that can suddenly
open up new possibilities for service and product provision. BT’s vision of the future includes an explosion
of new services being made available by thousands of providers to, potentially, millions of users. The low
cost and ease of innovating and reaching potential customers, or of individuals and small geographical or
interest group communities being able to use broadband and the internet to “publish” material, will provide
opportunities that older technology would have rendered uneconomic. It is, therefore, particularly
important to ensure that creativity is not stifled by unnecessarily stringent application of “rights” in ways
that place barriers in the way of the economic viability of new services and businesses based on creative ideas.

6. If the UK is to sustain its competitiveness internationally, then all players must be able to innovate and
reap the rewards for their risk taking. This applies equally to large and small companies, and to individuals.

BT Vision

7. BT will be launching its “next generation” interactive television service, BT Vision, towards the end
of 2006. This service will be delivered via a new hybrid’ set top box which combines the full line-up of
Freeview channels (received in the home via a standard aerial) with a range of on-demand and interactive
services (delivered via BT’s broadband line).

8. Both the channels and the other services are accessed via a single EPG (Electronic Programme Guide)
which enables the viewer to move seamlessly from watching broadcast channels to on-demand
programming and between programme viewing and other interactive activities including communications
services, games, information and educational services.

put it in your laptop, or then mobile, and watching
the World Cup over the internet, so you can do it
but just not with a ’phone like you have got. It is
a false distinction.
Mr Blessing: I agree completely. We are not really
too much involved in it. It comes down to is it
legal content or not; if it is legal then the problem
is solved. We would like someone else to solve the
argument between the broadcaster and the
publisher, and so on.
Chairman: We have the producers and the
broadcasters appearing two weeks today, so we
will try to do it for you. Thank you very much
indeed.
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9. The service will provide UK consumers with the greatest possible choice, convenience and control over
both programming and payment. There will be no mandatory subscription.

10. On-demand programming will include:

— Free catch up TV—the last seven days of broadcast TV available to view if you missed them
(subject to rights availability).

— New release and library films.

— TV programmes—comedy, drama, factual, kids and niche content.

— Music videos and long-form music programming.

Interactive services will include:

— Communications (Video telephony, Voice and Instant Messaging)—Games.

— Learning and Educational services.

— Retail and other transactional opportunities.

11. BT Vision has the potential to create huge benefits for UK citizen consumers; for producers and
distributors of entertainment content and for local interactive industries. By extending the range of
educational and transactional opportunities into the living room, all UK consumers will benefit.

12. The new service also supports Government objectives in bridging the “digital divide” and maximising
digital TV adoption prior to analogue switch oV in 2012.

13. The key features of “next generation TV” are:

Increasing viewer choice and control

TV viewers will have a much greater choice of programmes to view at any one time through the
availability of on-demand services than are available through traditionally broadcast
programming. BT’s service will make thousands of hours of programming available at any time.
BT’s service extends the principle of viewer control into payment, freeing the viewer from
mandatory subscription and allowing viewers to choose between pre-pay and subscription; pay-
as-you-go and pay in arrears.

Serving individual and community needs

DSL connectivity enables all programmes—both broadcast and on-demand—to have an
interactive element. Viewer interaction with TV services will become increasingly commonplace
as new services are introduced including a range of transactional opportunities, both related to
programming and stand-alone. BT plans to introduce a range of new services such as directory
enquiries on the TV, caller ID and the opportunity to browse PC files on the TV from the living
room. Full-screen video telephony, or video telephony at the same time as programme viewing or
gaming, will allow a more personal level of communication and engagement between viewers. As
interactive opportunities expand, BT will introduce interactive learning, educational, local and
deeper information services—particularly to viewers who do not have a PC at home (x40% of UK
homes). The ubiquitous nature of the TV set means that it can make a unique contribution to
bridging the “digital divide”.

Creating opportunities and revenues for entertainment industries

Next generation TV will provide a highly flexible pay-TV opportunity for Freeview viewers and
therefore a new and incremental revenue stream for many rights owners and distributors of
programming and other entertainment content. Similarly, interactive development businesses,
hardware and device manufacturers will have a significant platform for which to develop new
products. This opportunity for the very strong UK interactive development industry benefits from
BT’s choice of Microsoft as its technology supplier. Interactive developers will have a strong home
market in which to develop products for the world-wide Microsoft user-base.

Building Digital Britain

14. The rapid adoption of Freeview demonstrates the appetite for more TV choice amongst viewers who
have otherwise resisted existing pay TV subscription services. BT Vision makes Freeview a more compelling
proposition. Combined with BT’s experience and strength in building new consumer services, it will help to
accelerate the move towards analogue switch-oV in the UK.

15. Freeview currently only addresses x75% of UK households but could be complemented by a satellite
alternative so that households (mainly rural) outside of the Freeview footprint are also oVered a full range
of digital choices in the run up to digital switchover. The advantages of a broadband-enabled service extend
to a Freesat service as well as a Freeview service.
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Mobile TV Services

16. BT Movio, with Virgin Mobile, has run the largest European pilot of broadcasting digital TV and
radio to mobile handsets. The BT Movio service, which will be launched later this year, will be the first
wholesale mobile broadcast entertainment service to launch in the UK. Movio will be broadcast using the
DAB network, and is navigated through the world’s first implementation of a DAB-delivered electronic
programme guide (EPG) to a mobile phone. By introducing listeners to new digital radio channels on their
mobile, more users will be encouraged to listen to digital radio in their car and at home, which will prove a
significant boost for the UK’s digital radio industry.

17. Adding interactivity enables audiences to engage more with radio and allows stations to innovate in
services and business models. By including mobile TV in the data service mix, BT Movio can create a
sustainable business model for integrating DAB into mobile phones. This in turn should increase radio
listening time and facilitate interaction with radio.

18. High demand by the majority of our triallists for more and varied broadcasting content indicated the
desirability of changes to the UK regulatory regime. Under existing rules the service would have been unable
to carry more than three tv channels—which is less than the trials showed would be viable. BT has, therefore,
been engaging with Ofcom and Department of Culture, Media and Sport (DCMS), to explore a relaxation
of the relevant regulatory restrictions in the Broadcasting Act on the percentage of data which can be used
to carry TV over the DAB network.

19. We are very pleased that DCMS is now seeking comments on a proposed change to the maximum
amount of data which can be carried on a digital radio multiplex, which will increase the limit from 20% to
30%, and on changes to the definition of a “digital programme service” so as to allow television services to
be carried on a digital radio multiplex. The successful resolution of this will allow any mobile operator,
including virtual (network-less) operators such as Virgin, to share the benefits from this scarce spectrum
through the utilisation of this wholesale service.

New, Valuable Markets for Programming Rights

20. In order for new on demand and interactive services to emerge successfully it is vital that a full range
of content is available. This means that the rights must be traded freely to all platforms, including mobile
platforms, and that no artificial impediments remain to restrict the trading of the rights (such as producers’
or broadcasters’ holdbacks). These rights are the life-blood of interactive on-demand services which do not
have established pay TV broadcast revenue streams. BT supports OFCOM’s current review of this market
and has made a public submission to this eVect. BT’s concerns are to ensure that the rights are actively traded
in a transparent, free market with light touch regulation in order for the interactive on demand market to
develop and that an appropriate balance is struck between the licence-fee payer’s right to see BBC
programming as part of that fee and the opportunity for commercial exploitation of that programming
which is central to the development of this new market and industry.

Audiovisual Media Services Draft Directive

21. BT is one of many organisations with concerns about the draft Audiovisual Media Services (AMS)
Directive that is currently under discussion in Brussels. The UK government also has serious concerns about
the draft Directive and is discussing these with other Member States.

22. The draft Directive proposes substantial changes to the existing Television without Frontiers
Directive (TVWF), which has governed broadcasting regulation in the EU since 1989. Some of the
proposals, such as those to liberalise some of the advertising restrictions currently placed on broadcasters
have been largely welcomed. However, the draft also suggests extending regulation to cover a broad range
of new and emerging audiovisual media services.

23. BT has concerns that the proposals may deter new and existing new media players from the market
and divert investment and innovation away from the EU, at the same time as failing to protect consumers
as eVectively as possible, by undermining existing legislation and self-regulatory schemes, which already
operate successfully in this area.

24. At the heart of the problem is the proposal to extend regulation designed for traditional scheduled
broadcast television to a new and as yet unformed “on-demand” market, despite the fact that there is already
adequate EU-level regulation and self-regulation.

25. Whilst consideration of this draft Directive may be beyond the strict terms of this Inquiry, we believe
that it forms an important backdrop to the Committee’s current work.

11 May 2006
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Witnesses: Mr Dan Marks, Chief Executive, BT Vision, Ms Emma Lloyd, Managing Director, BT Movio,
and Ms Mita Mitra, Manager, Internet & New Media Regulation, BT, gave evidence.

Chairman: Can I welcome British Telecom (BT),
Dan Marks, Emma Lloyd and Mita Mitra. I
apologise that you have been kept waiting, although
you may have found the previous session of perhaps
some interest. Can I invite Nigel Evans to begin.

Q200 Mr Evans: Can you tell us how your trial went
recently? You are launching the service this summer,
are you not?
Ms Lloyd: The BT Movio trial; yes. We undertook
a six-month trial at the end of 2005 which completed
in December, the first component of which was
technical, to prove that television could be delivered
successfully over the DAB platform to a standard
which consumers would find acceptable and indeed
would pay for. The second aspect of the trial was
understanding what kind of TV content and other
content people were interested in consuming, when
they were using it, how they were using it, and then
their propensity to pay for it. Just to run you
through some of the key findings of that; first of all,
in terms of the outcome of the technology, the
technology pilot did prove that the DAB
technology, and indeed the internet protocol version
of delivering multimedia over the DAB network,
was successfully proved, as was the application of
digital rights management to protect the content of
the broadcasters and the owners of that content on
that network. That was obviously key to ensuring
the commercial success of this, because content
providers would put their content on this platform
only if we could ensure that it was protected. Moving
on then to the second aspect, in terms of the more
commercial aspect of the trial, we undertook two
phases of research; one about a couple of weeks into
the pilot, this was with 1,000 users, the second was
very close towards the end of the six months, so two
waves of quantitative research undertaken by a third
party agency. The headlines of that were that 59% of
those partaking in the pilot found the TV and radio
service to be either appealing or very appealing.
They watched on average 66 minutes of television
per week, and, on average, 95 minutes of radio
listened to, and watched, because there is a visual
aspect to digital radio. In total, two hours and 41
minutes was the average across this 1,000 users
which represented a very broad cross-section, from
16 year olds up to 50 year olds, with mobile spend
from £10 up to over £40, a 50-50 gender split, etc. At
the very highest level, we found those results
commercially to be very attractive and certainly gave
us a good degree of confidence to move forward
from investing in the pilot to investing in the
commercial launch.

Q201 Mr Evans: Can you tell us what the biggest
complaint was from the 1,000 people about the
service, what did they complain about most?
Ms Lloyd: We asked them what the main inhibitors
were to them using the service and there were about
10 areas actually that we directed them to, in terms
of a check-list, and then they were asked to add
others. About 80% of the reasons why people said
they were either not using it more or did not use it

at all were around some of the technical issues. For
example, during the pilot we had a limited number
of additional DAB transmitters in the London area,
so reception was not as reliable as we would have
liked, so reception challenges were one of the big
reasons. The fact that, obviously, people are wanting
primarily to use mobile TV in the London area on
their commute meant that some of the modern
trains, the metallised trains in which you cannot
even get a mobile signal, we were also having
challenges getting the DAB signal into those. By far
the majority of complaints were around reception
quality.

Q202 Mr Evans: What about the paucity of the
number of channels?
Ms Lloyd: Because we have a limited amount of
capacity, we have 20% of the Digital One multiplex,
and currently that is the regulated maximum, we
have deployed the DAB technology in a way which
really utilises that very eYciently. Certainly
compared to the Korean version of DAB which
John saw, where probably you will get one or two
TV channels per multiplex; we have got three TV
channels and 20% of the multiplex. A lot of work has
been done by BT and Microsoft and other
technology partners really to optimise the quality,
the video, down at that level. That is one aspect. We
were very keen to understand whether three
channels were going to be suYcient as a launch
proposition and what we found was that actually
58% of the pilot users felt that five channels was the
optimum number for them. We believe, over time,
that is going to change, so over time people will
become accustomed to getting more and more
content, so five channels at the start might be
suYcient, over time they are going to expect more.
We do not believe that DAB has to deliver all of
those channels, going back to the comments made
by the mobile operators earlier; certainly we do not
see DAB as competing with 3G. We see DAB to
deliver TV as a very complementary technology and
commercial service alongside 3G. Indeed, the work
that BT Movio has done on the device side and the
application side is very focused on creating one
consumer experience for them to get access to TV
content from multiple sources, from 3G, from DAB,
in the future from DVB-H and indeed through
plugging your ‘phone into a PC and side-loading TV
content as well. Consumers will get content from all
of those sources, and what we are looking to do,
from the BT Movio side at the moment, is make sure
we are future-proofing what we are doing to enable
consumers to do that very easily.

Q203 Mr Evans: Which is the better technology, 3G
or DAB?
Ms Lloyd: That question needs to be qualified,
because if you are making a voice call or any kind of
point-to-point activity, for you to get your e-mail
there is only one option, it is 3G. DAB is a broadcast
technology and, by definition, therefore, you have a
limited amount of capacity, you always will have a
limit on that one-way broadcast. DAB is ideal for
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delivering content that is very data-rich, so large
numbers of megabytes, and which lots and lots of
people are going to want. You would not use DAB
technology to deliver Teachers’ TV because there is
a limited audience for Teachers’ TV; you would use
DAB technology to deliver one of the big terrestrial
channels because we know that there is a big
audience for that.

Q204 Mr Evans: Are you in discussions with the
BBC?
Ms Lloyd: We are, but we have not reached any
agreement with the BBC. Just to clarify the point
from earlier, there has been a misunderstanding
between the trial that was launched yesterday, which
is a technical trial, which we have agreed to
participate in and contribute our technology to,
between the Korean Government and some activity
that the DTI have facilitated, which does have
Teachers’ TV and the BBC on it. That is nothing to
do with the BT Movio commercial national service
which is launching this summer, for which we are in
commercial negotiations with a number of potential
providers, including the BBC, but no agreement has
been reached and so I cannot say today whose those
channels are going to be.

Q205 Mr Evans: Why is there such a problem with
the BBC?
Ms Lloyd: There is not a problem with the BBC, as
far as I am concerned. We are in negotiations with
them; we have not reached agreement. One of the
angles, certainly, from our side, with the BBC, is that
this is broadcast technology, so it is scalable.
Certainly there are issues for delivering potentially
that kind of content over 3G networks which are not
encountered on a DAB network, and paying for
carriage versus paying for content is an issue, and
that is something which is not encountered on the
DAB network.

Q206 Mr Evans: Are you confident that we will have
the Olympics in a DAB version, come 2012?
Ms Lloyd: I am, yes. I think it will be a hybrid
scenario; multiple technologies will be delivering the
Olympics to us in the mobile environment. I think
DAB will be one of the formats. I think, at that stage,
some of the country will have DVB-H and 3G will
also play an important role, because there will be
some personalised services for downloads and catch-
up Olympics highlights, etc., which will be delivered
over 3G, so all three technologies will play an
important role, as will radio. Radio 5 Live and
Talksport have millions of listeners and they deliver
a compelling sports service, and that will be
important as well.

Q207 Mr Hall: Can you tell us something. I have just
been reading the brief on this, which says that
because of the speed of broadband and the digital
video compression we can now get television via the
telephone cable and that BT have got plans for a
hybrid box which brings in terrestrial television and
television through the telephone line; there is huge
potential then for viewing Freeview, pausing live

television, recording stuV for future use. When is this
hybrid box actually going to be launched and how
much will it cost?
Mr Marks: We have said that we will launch the
service, which is called BT Vision, in the autumn
and, although there are parts which are very
complicated technically, very complicated
enterprises that are not entirely under our control, so
far we feel that we are on track for that launch. We
have not announced the price for the box but we are
going to price it—

Q208 Mr Hall: You can do it now, if you want.
Mr Marks: Thank you for the opportunity.

Q209 Mr Hall: We are live on close-circuit
television.
Mr Marks: We have said it is going to be modestly
priced. The principle of BT Vision is that we are
making these services, and I can talk more about
exactly what is in them, available to people on a
completely flexible basis. Whereas, up till now, you
have had pay television, additional television to free
broadcast, sold in a bundle, a very significant
bundle, and on a subscription basis, we are making
these services available to people on any basis, “pay
per view” or subscription, “on demand”, we are
making it available to people pre-pay or post-pay, so
really you can have complete flexibility about the
way in which you consume those services. In other
words, we are handing a very nuanced version of
control to customers. If you want only to pay for
what you use, that is fine; if you wish to use
subscriptions as a means of capping your bill, we
encourage that too. The box is a one-oV payment
which allows you access to these services; after that it
is entirely your choice how you wish to pay for them.

Q210 Mr Hall: The only way this will work, with any
real interest to people, is that there will be a huge
amount of programmes available, which means that
you will have to sign up those particular programme
providers and producers. How far along the line
have you got with that?
Mr Marks: I think we are doing pretty well.
Yesterday we announced a licensing deal with VPL/
PPL, who represent the 900-plus independent music
companies in the UK. Previously we concluded a
deal with Warner Music and we expect to be
announcing further deals with music companies as
we go along. We have a very significant ‘on demand’
deal with the BBC and we are engaged in
conversations with a whole raft of independents and
broadcasters. In the television space we have signed
deals with Nelvana, Hit, Cartoon Network, Turner
and National Geographic. In the movie space
we have agreed deals with Paramount and
Dreamworks; we have further studio deals coming
out, we are talking to the independents. We have, we
think, a very significant line-up. A couple of weeks
ago I announced that we had bid successfully for ‘on
demand’ Premiership football rights, so from the
2007–08 season we will be oVering our customers
242 Premiership games per season, on an “on
demand” basis, available from 10 o’clock on match
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day for 50 hours, all paid for by “pay per view” or
subscription, whichever way customers wish to take
their programming. The other programming that we
think is perfectly suited to an “on demand” platform
such as ours, and we have not made announcements
in this area but we will do shortly, is niche
programming, and I suppose you could broadly
categorise the niche programming into two blocks.
One is the more commercial niche; line-dancing, for
instance, would be a good example of that. There are
very large numbers of niche activities whose
participants are passionately engaged in those
activities, who want to see video content, who are
motivated to go and find it, who cannot get it
anywhere else, it is not available on broadcast, who
want to communicate with one another, who are
ready to subscribe to clubs or magazines, and those
kinds of services are perfectly placed to move on to
an ‘on demand’ service such as ours, particularly
when associated with the kinds of communication
functions that BT can oVer with the service, like
Instant Messenger, like video-telephony.

Q211 Mr Hall: The one thing that everybody is
going to need for this technology to work is to
contract with BT for a telephone line?
Mr Marks: The one thing that everybody is going to
need is a BT broadband subscription; that is right.

Q212 Chairman: So they are paying a subscription
but as a BT broadband subscriber?
Mr Marks: Indeed; that is right.

Q213 Rosemary McKenna: That is important. It is
necessary to have the BT broadband connection and
a subscription paid, but once that is paid people can
have access to Freeview without any additional
payment, is that correct?
Mr Marks: That is correct: Freeview and also to the
PVR, the digital video-recorder, which will allow
them to stop and pause and store broadcast streams,
and also, very likely, to a certain amount of catch-up
television, subject to rights being made available.

Q214 Rosemary McKenna: BT therefore could fill
the gap that is going to come at analogue switch-oV.
You can fill that gap because we know there are
going to be areas of the country which are not going
to have access at that time. BT would cover, I would
think, 100% of the country, and by that time would
you expect to be in a position to cover 100% of the
country with broadband?
Mr Marks: This service is based on two Mbs access
to the box, and at the moment I believe, I checked
earlier, that BT oVers two Mbs access to 93% of the
UK population, so it is likely that it will be
ubiquitous, or near ubiquitous, fairly shortly; in any
case, broadband speeds are moving up from two
Mbs. It is important to note that this is a hybrid
service at the moment, where the broadcast signals
are carried over Freeview, and so if you are not in an
area which has Freeview reception we are not
proposing to deliver those Freeview signals down
the DSL line. We are using the DSL line only for ‘on
demand’ services and for communications and other

kinds of services. So if you did not live in a Freeview
area you could still have the box and you could still
have the ‘on demand’ services but you would not be
able to get Freeview, today.

Q215 Rosemary McKenna: Surely with the advances
in technology, will there be a necessity for terrestrial
television at all in 10 years’ time?
Mr Marks: Ten years is too far, I am afraid. It is
certainly true that compression rates are coming
down, we are only at the beginning of the curve of
eYciency which, characteristically, compression
goes through, each compression technology; we are
just starting on the one that we are using now, which
is MPEG4, and broadband speeds certainly are
going up. The point at which broadband speeds go
up suYciently and compression comes down
suYciently to allow BT’s network to be used for
multicasting, rather than point-to-point use, which
is how we are using it at the moment, one assumes
that is at some point in the future but it is not on our
immediate road-map.

Q216 Chairman: Do you think it is possible that BT
Vision could evolve into a service which does not use
Freeview for the live reception but actually might
stream everything down your cable?
Mr Marks: I think it is technically possible, that in
the future the network will be engineered for those
kinds of capacities. I am really not making a
comment about BT Vision’s intentions in that area.

Q217 Rosemary McKenna: Recently we did the
analogue switch-oV report. It is an interest that we
have, in looking at those areas where there are going
to be diYculties when analogue switch-oV happens
and they will not have access; it is of interest to the
Committee.
Mr Marks: I appreciate that. I think that there are
other ways in which BT can be helpful, in driving
towards analogue switch-oV. This is a service where
BT has got a very profound reach into the UK and
it can provide the kind of support that many
customers will need in order to get them from the
analogue into the digital world.

Q218 Chairman: As we put to the previous witnesses,
question about rights: generally do you take the
same attitude, that you do not mind too much where
the rights should lie, you just want it settled as soon
as possible so you have clarity and an ability to reach
an agreement? Is that fair?
Mr Marks: Yes, principally, that is a fair summary
of our position, with respect to Ofcom’s review, of
the independent production sector.

Q219 Chairman: Are you concerned about the
proposals for windows, so that certain programmes
would not be available for a defined period before
they would be made available for, say, mobile
broadcast, or indeed on your BT Vision?
Mr Marks: We encourage an active market in those
rights and we think that we are perfectly able to
participate in that rights market. It is of less concern
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to us how the rights are carved into windows than it
is that there is a market in those rights and that we
have fair access to those on commercial terms.
Ms Lloyd: From the BT Movio perspective, our
current strategy is sourcing simulcast channels and
so at the moment we are not looking at eVectively
using broadcast for catch-up TV, which therefore
does not impact on the window.
Chairman: Yes, I understand.

Q220 Mr Evans: Have you announced a pay
structure for Movio yet; how much a month will it
cost subscribers? I know you said what they were
prepared to pay; have you worked out what you are
prepared to charge?
Ms Lloyd: We set our wholesale tariV and we oVer
that to the mobile operators. They then set the retail
tariV, and indeed they could either add a margin to
that or they could absorb that cost as part of a
bundle, so we will have to wait and see what Virgin
come out with this summer, and other operators.

Q221 Chairman: Do you expect, in due course, all
the mobile operators to take up the BT Movio
service?
Ms Lloyd: We would like them all to; we do not
expect, in the short term, that they all will.

Q222 Chairman: Are they all expressing interest, or
are some more enthusiastic than others?
Ms Lloyd: Some are more enthusiastic than others.

Q223 Chairman: Would you like to elaborate?
Ms Lloyd: I think it is fair to say that there is still
some debate in the industry about whether a
broadcast technology is required, and you clearly
heard some of that earlier today. Other countries,
Italy, for example, have gone down a broadcast
route, Korea has; certainly we believe very strongly
that this hybrid, it is not either broadcast or 3G, you
have got to use the most appropriate technology for
delivering the most appropriate services, and
broadcast makes sense. Why would you send a
simulcast TV programme to millions of people over
their own little bit of spectrum; it just does not make
sense commercially, and indeed practically. There is
a limitation, whether it is 3G, HSDPA, they are
point-to-point networks. Cell broadcast has huge
constraints and is still essentially a cell-based
structure.

Q224 Chairman: So you do not agree with what was
said about the opportunity to expand 3G, which said
that will not be a problem?
Ms Lloyd: Obviously, 3G operators are moving
from 3G to HSDPA; the technical input, which is in
the public domain, is that 3G can support around
seven simultaneous TV or video users per cell,
HSDPA potentially would double that. There is the
possibility, which is still under development, of
technical standards which could add true broadcast
to the unpaired spectrum which some of the
operators have in their existing 3G area. That will be
a very expensive operation, so our argument is, why
would you spend a billion pounds enhancing your

network to build broadcast capability to run the
same channels that Orange, Vodafone, O2, Virgin,
are all going to want; why do you not take a shared
infrastructure model from a third party. I expect
there to be competition, but BT at the moment has
entered that wholesale space, so we have invested
heavily in one broadcast network to bring on the
popular TV channels and make those available on a
white label, wholesale basis to all the operators. If
you believe that there is a lot of diVerentiation
needed in TV then potentially you could be in a
scenario where it makes commercial sense for each
operator to build their own broadcast network. Our
argument is very much that is at the fringes and
maybe 3G is going to be more than capable of
delivering that, but the mainstream TV channels are
going to be common across all the operators; all
consumers are going to want the big programmes
and the big channels.

Q225 Chairman: The big live channels will be on
DAB and the niche ones will be on 3G?
Ms Lloyd: Yes, and also catch-up, so if you missed
last night’s EastEnders then, depending on the rights
situation, you could download that whenever you
wanted over 3G, or side-load it from your PC.

Q226 Mr Evans: How many channels do they have
on DAB in Italy?
Ms Lloyd: Actually, Italy is using another broadcast
technology that is using DVB-H. They have got
around eight channels at the moment. They have
done it with quite a diVerent model, so they are
actually selling capacity on that network rather than
the model that BT Movio has done, which was to
say, actually, we will put all of the mainstream TV
channels on it and then sell the channels. They are
actually allowing the operators to take capacity and
put what they want on it, so the number of channels
still is not clear, because all of their services still have
not rolled out. The Korean service is based on DAB,
so these are the two options that are dependent on
spectrum. DVB-H is suitable in some countries from
today, DAB is suitable in some countries from
today; in the future we see that you are going to need
both because you are never going to put a fantastic
array of DAB digital radio stations on a DVB-H
network, it is not cost-eVective. Technology has
developed to the extent that there is already a range
of silicon providers that have one chip, it does DAB
and DVB-H, that can go into a mobile ‘phone at a
very low incremental cost. I think that issue is going
to go away and then it is down to spectrum
availability, and these technologies will co-exist.

Q227 Chairman: How important is it that the 20%
ceiling is lifted in the immediate future?
Ms Lloyd: We would like very much to be able to run
five channels for launch. We have two constraints
for that. One is securing that additional capacity
from Digital One; the second then is the regulatory
constraint. The regulatory constraint is, on average,
over a 24-hour period, so one of our options, if we
do not secure the change to 30%, will be to run five
channels but for less than 24 hours a day, so to have
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dark time overnight, in the middle of the night. That
is a possibility. As you will see from our response to
the current consultation, we believe that because you
can maintain the same number of digital radio
stations and have 30% allocated for multimedia that
enables the UK to continue down this path of
leading DAB, digital radio and this mobile TV
revolution.

Q228 Chairman: And you would like that change to
have taken place before Parliament rises for the
summer recess?
Ms Lloyd: We would. The one which is more critical
for us is the legal technicality, which is absolutely, I
cannot stress enough how important that is for us.
There is a huge amount of investment that has gone
into making this service available for this summer,

Supplementary memorandum from the Director of Public AVairs, BT

Thank you for the opportunity for BT to provide oral evidence this morning to the Committee’s inquiry
into New media and the creative industries.

As Dan Marks discussed with you briefly afterwards, we would like to add a little to the answer we gave to
your question about periods for holdback by public broadcasters, in order to put on record our full position.

There is a clear need to balance the public interest in access to programming which has been funded from
the public purse with the eVect that “free” programming has on the commercial market—and on the
development of a thriving and creative new media industry. The BBC, as the biggest UK programme maker,
can stimulate the growth of new media to distribute content by allowing reasonable and fair access to its
programming. This will have resultant benefits for the creation and delivery of new audiovisual content and
consumer choice, flexibility and control.

BT believes that the BBC should be allowed to oVer programmes “free” for three days after initial
broadcast, and that it should not be able to “stack” series (ie keep series available throughout the run of the
series and for a time thereafter).

6 June 2006

not only by BT but by all those parties involved, and
Ofcom, DCMS and DTI have committed to this
over the last 12 months, and now we are very, very
tight, as you know.

Q229 Chairman: Ofcom would not allow you to
proceed unless that change in the law had actually
taken place?
Ms Lloyd: They cannot technically, because of this
legal issue, the Digital One multiplex would become
a TV multiplex and that cannot happen because then
they would have to turn oV the radio stations.
Unfortunately, it has to happen.

Q230 Chairman: We will see what we can do.
Ms Lloyd: Thank you very much.
Chairman: Thank you very much.
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Memorandum submitted by UK Association of Online Publishers

Introduction

The UK Association of Online Publishers (AOP) welcomes the Committee inquiry into the challenges and
opportunities for the creative industries arising from the development of new media platforms.

The challenges and opportunities directly relevant to the inquiry are integral to AOP and its members.
Publishing is at the heart of the creative industries. The European Commission is reviewing the current
classification of the economic activities which fall within “publishing”. Whatever changes are eventually
agreed, it is clear that published content in digital form—be it via the Internet, mobile or other devices—
will become increasingly important to the sector. The question of how content will be published in the future
is central to the issues to be addressed by the Committee.

(AOP) is an industry body representing online publishing companies that create original, branded, quality
content. AOP champions the interests of approximately 160 publishing companies from diverse
backgrounds including newspaper and magazine publishing, TV and radio broadcasting, and pure online
media.

Members include Associated New Media, BBC, BSkyB, Capital Radio Group, CNET Networks,
Channel 4, Dennis Interactive, The Economist Group, Emap, FT.com, Future Publishing, Guardian
Unlimited, Haymarket Publishing, Independent Digital, IPC Media, ITV Online, News International, Reed
Business Information, Reuters, Telegraph Group Limited and Which?. In addition, PPAi (Periodical
Publishers Association Interactive) retains a corporate seat on AOP board: representing the interests of
magazine publishers online. www.ukaop.org.uk.

Together they publish around 1,150 products and their websites have a combined active reach 3 billion
page views per quarter, reaching of 68% of the Internet population. (Source: Nielsen/NetRatings, quarter
ending Dec 05)

All AOP members oVer online services, including websites, mobile content services, podcasts, and online
versions of print publications and publications only available online, or through electronic transmission.
Online publications encompass consumer, business to business and contract magazines, and increasingly
involve the use of new electronic rights management systems to help improve the provision of publications
and services to subscribers.

Increased use of digital technologies is having a significant impact on the way in which magazine
publishers compile and design their products and services, and subsequently publish and make available
their goods and services to customers and individual consumers.

Ultimately, consumers and rights holders share the same objectives, involving aVordable access to a wide
range of content to satisfy eVective demand for consumption across an ever increasing number of delivery
platforms and devices. The successful use of new technologies (or “new media”) embracing delivery
platforms, electronic rights management systems, and technical protection measures will help to support
these ambitions, stimulating new business models and creating opportunities for business to oVer more
choice to the consumer/citizen.

This choice is proving increasingly important for the UK economy. Creative Industries are recognised as
one of the economy’s fastest growing sectors, contributing over £53 billion to the UK in 2002, accounting
for 8% of GDP; supporting 1.9 million jobs and growing at an average of 6% between 1997 and 2002, double
the rate of the economy as a whole.

In 2001 the publishing sector generated 0.82% of United Kingdom Gross Domestic Product (compared
to an EU average of 0.48%). Across the EU-25 the sector employed nearly 750,000 people, in almost 64,000
companies. Small and medium sized enterprises (1–49 employees) represented 97% of all publishing
companies in the EU, but the 0.8% of companies which employed more that 250 people accounted for more
that half of the total turnover of the sector.

AOP welcomes the opportunity to respond to the Committee’s inquiry and would be pleased to provide
further evidence, written or orally to the Committee in support of the points raised in this response.
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Impact of Recent and Future Developments in Digital Convergence and Media Technology

A. Media Policy for the publishing sector must increasingly take into account the way in which the
industry interacts with other creative industry sectors, particularly those providing other information
society services.50 Access to the Internet and online services is providing consumers with information search
facilities at the touch of a button. This allows publishers to provide links to detailed information on topics
which might not have been possible within the editorial constraints of a traditional publication. Options for
readers can be developed using online technology which provide greater choice over the way that consumers
may wish to discover and research information available through the publication. Easy access to archive
articles and information being made available online also provide opportunities for consumers to research
background and learn more on specialist topics using services which they trust and are familiar with.

B. Consumers and businesses are now benefiting from the flexibility that digital technology aVords for
transmission of content. The same service can now be received over an increasing range of devices. Digital
“convergence” is enabling new content services to be delivered online to portable and mobile devices in
addition to television sets. This increases choice for consumers. But just because online publications can be
delivered to consumers as part of this wider range of services does not mean that any regulation of the
content of such publishing services should be treated in the same way as, for example, a television broadcast
service traditionally regulated under the Television Without Frontiers Directive. Divisions between the
types of creative industry services which are understood by consumers will remain important both for
eVective future application of regulatory regimes, and the way that intellectual property supports the
eVective licensing of content within services to which regulation or self regulation applies.

C. The European Commission’s latest study into the publishing sector must be reviewed, and any findings
based upon a fully up-to-date analysis of the publishing industry.

D. Digital technology, and the opportunities which it aVords for business and consumers, has also
brought into focus the vital importance of maintaining an eVective legal framework for the protection,
licensing and enforcement of intellectual property rights. It is crucial that this importance is understood and
appreciated across government. Cross departmental initiatives such as the IP Crime Strategy and the recent
announcement by the Chancellor concerning the Gowers review into the UK’s intellectual property
framework are welcome. Continued close links with representatives across the creative industries is vital if
these initiatives are to work eVectively. It is hoped that the Committee will endorse and encourage this.

E. Technical protection measures and rights management information systems are central to enabling
digital technology to provide increased choice and opportunity for both consumers and business.

F. AOP believes that the legal protections for “Digital Rights Management” already recognised in law
at both European level and within EU Member States should be maintained,51 in order that industry can
develop and oVer an increasingly diverse choice of products and services for the consumer, including online
and digital publications.

Effects of Unauthorised Reproduction and Dissemination of Creative Content, Particularly
Using New Technology; and What Steps Can Be Taken—Using New Technology, Statutory
Protection or Other Means—to Protect Consumers

A. Government should support improved education and awareness to all consumers and in particular
citizens about what “intellectual property” actually is, and why it is important to them. In this context it is
important that people understand better how intellectual property is really relevant to their lives both
culturally and potentially economically.

A good example of the need for education and awareness concerns the real scope of products which might
fall under the generic description of “Digital Rights Management”. AOP’s parent organisation, the
Periodical Publishers Association, recently set out more detailed views on this topic in its submission to the
All Party Internet Group.52 Such education will help ensure that consumers are better informed about the
ways in which such products can work to improve eYciency, and provide for consumer choice.

B. Copyright exceptions and limitations are traditionally applied in law only in special cases which do
not conflict with a normal exploitation of a work or other subject matter and do not unreasonably prejudice
the legitimate interests of a rights holder. This flexible test has worked well to enable and accommodate
recent rapid technological developments and should continue to be recognised and observed.

C. No specific right for libraries to circumvent technological protection measures is necessary in the light
of the discussions which are taking place between representatives of both libraries and rights owners, who
recognise the mutual interest in ensuring the right environment to stimulate creativity and invest in new
work in the future.

50 Government response to EU Commission StaV Working Paper on “Strengthening The Competitiveness of the EU Publishing
Sector”—Appendix 1. (not printed here)

51 See the protections aVorded by section 296 Copyright, Designs and Patents Act 1988 as amended—Appendix 2 refers. (not
printed here)

52 PPA response to All Party Parliamentary Internet Group inquiry into Digital Rights Management—December 2005—
Appendix 2. (not printed here)
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D. Rather than new rules extending the grounds for technical protection measures, and other DRM
solutions, to be overridden in the interests of access for specialist groups, voluntary systems backed by
copyright owners must be allowed to develop. It must be remembered that it is in the commercial interests
of publishers to ensure that consumers are not alienated, and that eVective demand for their products and
services is maintained.

E. The market for DRM solutions is a nascent one. There are few nascent technologies for which there
are not initial technical problems. Government and Parliament should continue to monitor developments
in the marketplace, and the way that new technical protection measures and rights management information
systems are brought to market, but recognise the careful balance of interest established by the framework
already provided for under the EC Copyright Directive.

F. Digital technology, and file sharing, have brought with them opportunities for the unauthorised use
of copyright works, including articles and magazines, at levels which would have been unthinkable of 50
years ago. The speed and anonymity of access to unauthorised material in the online environment has
provided real challenges to all sectors of the creative industries, including the online publishing industry.
The valuable work of the IP Crime Strategy and its links with industry through the National Intellectual
Property Crime Group should be noted and supported by the Committee and the industry.

G. The level of resource currently allocated by Trading Standards and other authorities for enforcement
of copyright remains a concern. But the harm being caused to the economy as a whole through unauthorised
use of intellectual property is now being recognised though the cooperative work of enforcement agencies
and industry. Implementation of s107A of the Copyright, Designs and Patents Act to give Trading
Standards Authorities a duty to enforce copyright oVences recognised in section 107 of the Act remains an
important outstanding issue. Balancing action for enforcement with education and awareness campaigns
about the value of copyright and other intellectual property will be important. The Committee is urged to
support implementation as soon as possible.

The Extent to Which a Regulatory Environment Should be Applied to Creative Content Accessed
Using Non-Traditional Media Platforms

A. AOP supports the current review of the Television Without Frontiers Directive.53 However, AOP
believes that broadcast services, which are licensed, enjoy a unique position in our information society.
Regulations that apply to push-services are proportionate and necessary solely within that context. Such a
regulatory regime does not incorporate unlicensed pull-media such as website publications, and should
continue not to do so.

B. AOP does not believe there are grounds for any extension to a Directive such as TVWF if such
extension is counter to the principle of proportionality, and such measures would be beyond those which
are the minimum needed to achieve the objective of the proper functioning of the internal market. In this
respect it is welcome that the latest proposals for amending the TVWF Directive recognise that the Directive
does not cover electronic versions of newspapers or magazines.

C. AOP believes that the existing derogated regulatory and self-regulatory regimes in Member States for
print media are wholly appropriate and proportionate to extend the responsible approach of the paper-
based print publications to that of the online media.

D. The E-Commerce Directive Article 3 Paragraph 4 (a) (i) already contains suitable provision for
derogation such that Member States may not restrict the freedom to provide information society services
from another Member State except where such measures are necessary for:

“. . . the protection of minors and the fight against any incitement to hatred on grounds of race,
sex, religion or nationality, and violations of human dignity concerning individual persons.”

E. The E-Commerce Directive and the regulations implemented within the UK as a result of this are
important for the proper functioning of the developing Internal Market in e-commerce.54

The ability for new businesses to operate online without the level of regulatory oversight which applies
to the operation of television and radio broadcasting services in the UK has already encouraged diversity
and choice of new services for consumers.

F. Overall AOP believes that the existing copyright and other intellectual property regimes within the EU
provide for a carefully developed system of rights and exceptions which it would be wrong to alter by
changes to Articles 12 to 14 of the Directive.

G. The meaning of “hyperlink” and “location tool service” is not defined by the Directive. The Member
States which have applied additional provisions to the concept of liability of hyperlinkers and location tool
services, may find that they have failed to take account of the way that the concepts have evolved since the

53 AOP response to European Commission issues paper on rules applicable to audiovisual content services—Appendix 3. (not
printed here)

54 AOP Response to DTI Consultation Document on the Electronic Commerce Directive: The Liability of Hyperlinkers,
Location Tool Service and Content Aggregators—Appendix 4. (not printed here)
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Directive was adopted. The range of information services which might include hyperlinks and location tool
services is increasing. Some of these may promote unauthorised or other illegal use of copyright or other
material in which intellectual property rights exist, to the overall disadvantage of the publishing industry.

H. The harmonisation intended by the Directive has already been challenged as a result of some Member
States already having included liability limitation cover for hyperlinks, location tool and content
aggregation services. This lack of uniformity would be aggravated, if the United Kingdom enacted its own
additions to the liability provisions of Articles 12 to 14 at this stage.

I. The evolving e-commerce market place needs to distinguish responsibilities for diVerent types of
hyperlinks, location tool services and aggregation services. Factors that should be taken into account
include: the economic intentions of those providing the links or services; the practical business procedures
which are developing; and the importance of the protection and respect for copyright and intellectual
property rights.

Whilst wishing to ensure that copyright, neighbouring rights and other intellectual property rights are left
outside the scope of any further review of the E-Commerce Directive AOP would hope that consultation
concerning the wider issues raised by the Law Commission in its Scoping Study 2 relating to defamation and
the law of contempt will help to show how limitations of liability in these fields warrant further discussion for
automated information links or results of searches. The way in which US law has developed to distinguish
intellectual property law provisions from the provisions limiting the liability of information content
providers for certain other civil liabilities should be considered in this context. Appendix 4 (not printed here)
includes further background to illustrate the concerns.

Where the Balance Should Lie Between the Rights of Creators and the Expectations of Consumers
in the Context of the BBC’s Creative Archive and Other Developments

A. The work of the Creative Industries Forum on Intellectual Property55 has been important in enabling
not only the weaknesses within the current legal framework to be considered and addressed, but also in
securing recognition from the Government about the importance of helping people, both users and creators,
to appreciate the value of “intellectual property” as central to the future health of creative industries within
the United Kingdom. This education will play an important role in enabling the right balance to be
maintained between the rights of creators and the expectations of consumers as more and more new services
are launched in the digital environment to run alongside more traditional media.

B. The current copyright regime is flexible enough to allow owners to decide upon whether material can
be made available for others to adapt and develop.

C. The Creative Archive is a new initiative which should provide additional choice for rights owners (and
through this) for consumers. However, it is important that such initiatives are properly understood and
promoted in context.

As previously noted, the Creative Archive, and Creative Commons, along with governmental initiatives
to widen the availability of information to consumers will, unless users are properly educated, confuse and
undermine their perception of the intrinsic value of such information, and lead to the inevitable decline of
information publishing as a viable industry.

Publishers and other rights holders have no long-term incentive to alienate legitimate consumers, or to
stifle growth of eVective demand for new business models. It would be unfortunate if those who argue that
the system for recognising and rewarding the creators of copyright works is outdated, succeed in promoting
the current debate as one of rights holders versus consumers. This is not the reality.

D. Copyright exceptions and limitations have evolved over time, but the underlying principle established
in International Treaties, and more recently within Article 5.5 of the Copyright Directive, must continue to
be applied and supported.

This provides “Exceptions and limitations . . . shall only be applied in certain special cases which do not
conflict with a normal exploitation of the work or other subject matter and do not unreasonably prejudice
the legitimate interests of the right holder”.

E. Since the existing regime has enabled rights owners to choose whether they wish to license the use of
their works by means of sharing licences such as those developed by Creative Commons, it is unnecessary
to make legislative changes to permit them.

AOP welcomes the opportunity to respond to the Committee’s inquiry and would be pleased to provide
further evidence written or orally to the Committee in support of the points raised in this response.

23 February 2006

55 Government’s response—http://www.culture.gove.uk/global/publications/archive 2005/gr cifp.htm
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Memorandum submitted by the Newspaper Society

1. The Newspaper Society represents the regional newspaper industry.

2. Innovation, brand extension and portfolio publishing are crucial to Britain’s regional press. While
focusing on their core business of provision of local content, regional publishers are developing not just
newspaper titles but also a range of targeted publications and channels to expand their footprint and reach
increasingly diverse audiences in their regional markets.

3. As well as 1,286 regional and local, daily and weekly titles, the regional press has over 400 stand-alone
magazines and niche publications, over 600 websites, numerous radio stations, innovative television
stations, and is developing new services and new ways to engage and interact that build upon and develop
their already traditionally close relationship with their local communities.

4. Recent years have seen a rapid expansion by newspaper publishers into new media platforms,
including audiovisual services, the internet and mobile phone messaging services. The generation and
dissemination of high quality information is the result of considerable investment by publishers in
journalism, innovation using new technology, human resources, management and time.

5. As publishers diversify into digitised products, rights-ownership and rights-clearance issues have
assumed increasing importance and complexity; strong protection of copyright is essential to protect their
investment. The employer-ownership provisions contained in section 11 of the Copyright, Designs &
Patents Act 1988 have been of central importance to newspaper publishers, together with the other legal
protections that newspaper industry secured to enable newspaper reporting, editing and publication. The
preservation of such strong copyright protection for publishers, including the legal protection of databases,
with eVective means of enforcement is vital under the UK, EU and global intellectual property regime.
Regional newspaper companies must be sure that their economic investment is underpinned by eVective
legal protection, so that they can be confident of their ability to use and disseminate the works created by
them and their employees in any appropriate way, with the freedom to innovate and develop—in perhaps
as yet unknown ways.

6. It is becoming increasingly incumbent upon newspaper publishers to protect and promote their
commercial interests against the free exploitation by Google, Yahoo and other search engines of our
industry’s editorial and advertising content. Such “monsters of the internet” are building a business model—
which competes with our own industry—on the back of newspaper editorial and sales investments, with no
direct financial recognition or recompense for our publications.

7. Publishers have to invest in challenging any problematic interpretation of copyright, database and
brand infringement. Yet the Government is favouring the “new” industries without addressing the
developing or longstanding problems of the innovating “traditional” media. For example, the Government
has consulted on whether the content aggregators and hyper linkers should benefit from changes to the law
to provide beneficial legal certainty, including legal defences that bolster protection against risks of legal
liability, rather than prioritising the address of publishers’ problems and considering improved legal
protection and enforcement mechanisms that would also aid publishers and content creators, to help them
to create, innovate, develop and promote their services, using new and traditional technological methods of
communication and interaction in whatever way suits their audience.

8. The Newspaper Society has a number of concerns over the British Library’s policy direction vis-à-vis
newspapers’ archives, online publications and websites and these have been communicated to the
Department for Culture, Media and Sport. The European Commission’s Communication “i2010 Digital
Libraries” focuses on online accessibility, the digitisation of analogue collections, and preservation and
storage. These activities must only be carried out in a way that is compatible with the commercial interests
and sustainability of the publishing industry. Society members must retain control over whether or not their
content is made available to third parties, and to protect their revenue streams. The British Library have
made it clear that the deposit of newspaper websites is on their future agenda; the schedule appears to have
speeded up, despite previous assurances that moves to achieve this were unlikely to be inaugurated for some
years hence. During its passage through Parliament the Newspaper Society and other bodies secured
changes to the Legal Deposit Libraries Act 2003 in order to safeguard the publishers’ commercial position;
these safeguards must not be undermined.

9. However there is a real need for law reform to promote freedom of expression over the internet and
in traditional media.

10. There needs to be comprehensive reform of the laws of libel to accommodate the realities of the new
media. For example, global access to online publications engenders problems of global liability. The EU
seems determined that these are to be governed by the draft Rome II Regulation on applicable law. Rather
than improve the existing law, new uncertain regimes are proposed. Yet the united call for a country of origin
rule to apply to defamation and privacy claims from all media and their pan-European organisations,
including the UK media, (backed by the House of Lords Select Committee) is ignored.
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11. In UK law, a “single publication rule” must be introduced for libel (and contempt) to ensure that a
finite limitation period really does apply, and is the same for both online and oZine publications. It is
untenable that a 19th Century case concerning an aristocrat’s dispatch of his manservant to collect an
oVending publication from a library now means in practice that there is indefinite risk of legal action in
respect of a continuously accessible online publication.

12. Legal defences must be updated to accommodate the interactive environment. The regional
newspaper company now provides the online forum for its local community to engage with each other yet
lacks updated legal defences that promote freedom of expression. We fear that even the long awaited DCA
review of online libel law reform will only focus on a very narrow area and largely intends to assist
intermediaries, content aggregators and ISPs instead of the content producers such as regional newspaper
companies.

13. The regional newspaper industry strongly supported the Government’s refusal to introduce special
controls over internet content under the Communications Act 2003, in addition to the multitude of existing
laws that already apply. Freedom of expression and press freedom must be promoted, not restricted as a
result of the greater opportunities, wider access and diversification of means for exchange of information,
views and opinion that the new media platforms provide.

14. The Society hopes that the Government will maintain this stance in its negotiations on EU legislation.
The regional press opposes the EU’s proposal to extend the scope of the television without frontiers directive
beyond television to “new media” audiovisual content and trusts that the UK Government will vigorously
oppose attempts to introduce stricter statutory, co-regulatory or enforced self-regulatory controls over
editorial and advertising content in the press and its new media platforms.

15. Extensions of the criminal law intended to curb “harmful” online content and dissemination also pose
threats to freedom of expression and create particular problems for news media and those providing current
aVairs and discussion forums. For example, the Government may yet try to restore the Terrorism Bill’s
proposals for oVences of glorification and dissemination of terrorism and terrorist material, combined with
police powers to order removal of online and other material without sensible procedures for appeal, review
and lawful re-instatement.

16. Finally, the Newspaper Society is concerned that the Government’s attempts to encourage the
development of new media platforms and services should not discriminate against the traditional media.
The Society’s submissions on the review of the BBC Charter has explained its concerns about the BBC’s
licence fee funded activities in respect of ultra local television and local online services or other publicly
funded operators or initiatives. There must be proper controls to avoid adverse market impact or handicap
of its commercial competitors including the regional press.

24 January 2006
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Witnesses: Mr Andrew Yeates, Intellectual Property Adviser, UK Association of Online Publishers;
Ms Angela Mills Wade, Executive Director of the European Publishers Council, British Internet
Publishers Alliance; and Ms Santha Rasaiah, Director of Political Editorial and Regulatory AVairs, and
Ms Catherine Courtney, Legal Adviser, Newspaper Society, gave evidence.

Chairman: Good morning everybody and welcome
to the fourth session of the Committee’s inquiry into
new media and the opportunities and challenges
which it oVers to creative industries. Can I welcome
to the first part of our morning session Andrew
Yeates, who is representing the Association of
Online Publishers; Angela Mills Wade of the British
Internet Publishers Alliance; and Santha Rasaiah
and Catherine Courtney of the Newspaper Society.
Can I ask Adrian Sanders to commence.

Q231 Mr Sanders: A question about the BBC; what
is the impact of the BBC’s new media activities on
your businesses? Are the BBC’s new media activities
undermining (or likely to undermine) the viability of
commercial business models, or are they healthy
competition?
Ms Mills Wade: Good morning everybody. I think
the BBC’s Creative Futures paper and Mark
Thompson’s recent speech and articles are rather
disturbing as they show just how far the BBC has
already expanded since the last major review, the
Graf Review, and will continue to do so. I think the
impact on the commercial sector of these rather
expansionist plans cannot be under-estimated and
this aVects every stage of our businesses, from the
original concept, putting the ideas together, to
development, to funding, to finding the investors, to
promotion and marketing and eventual roll-out.
There can be no doubt that the BBC now sees itself
as a global multi-media player and indeed cites itself
as a possible competitor to other global media
players such as Google and AOL. I think this does
raise serious questions and we wonder whether the
new system of governance that is being put in place
with a public value test—which, note, is “value” not
“interest” which is harder to define—and only one
single service licence to cover the whole of the BBC
Online oVer, is going to be robust and rigorous
enough to measure the eVects on the private sector.
We are worried about that and we are also worried
about other things that the BBC has talked about
such as starting to fund part of their online service
by advertising. Such a move, albeit to start with
outside the UK, would have an impact on
publishers, and online publishers in particular in the
UK because many of the registered users of the
major newspaper sites are outside the UK. If they
did start to sell advertising on any part of their
service this would depress advertising rates in the
UK because they are such a huge player, and that
would damage competition.

Q232 Mr Sanders: BBC World when broadcast
outside of the UK carries advertising so how would
online advertising diVer from that?
Ms Mills Wade: I think it would be a really major
enterprise to sell advertising on the online services
and it would have a bigger impact than their
advertising on BBC World. We think there is a

danger that advertising would start creeping into the
whole of the online oVer and that they are setting up
something for the future beyond the next licence fee.

Q233 Mr Sanders: Can you put a figure on what you
are thinking it would take out of your advertising
take?
Ms Mills Wade: We could try and measure that for
you and let you have those statistics, yes. Obviously
the online advertising revenue figures are being
measured now so we could try and make that
assessment for you, certainly.
Ms Rasaiah: There is a particular concern from
the regional newspaper industry about the BBC’s
aspirations for ultra local television services,
which also of course fall upon their Where I
Live web sites and other community activities As
regional newspaper companies of all sizes—small
independents as well as the groups—are investing
and innovating and developing in this area, there is
an issue about the impact of the entrance of the BBC,
which is licence-fee funded so free from the
commercial concerns that concern our members,
could have upon the development of that area.
Obviously the BBC at the moment is conducting a
pilot project in the Midlands but our members have
a real concern that the regulatory framework that is
proposed is not actually going to address whether
there is going to be a bad eVect upon the commercial
sector. It is set up in such a way that it is the BBC that
decides whether it can launch those new services
Although the public service value test does
incorporate a market impact test, even if that shows
that the BBC’s proposed service is going to have an
adverse market impact upon its competitors, the
BBC can still decide to go ahead. That does not
address the concerns that I think are covered in the
Government’s own regulatory impact assessment.
Concerns were identified, for example, by the Graf
Review as to whether the mere fact that the BBC is
going to go into an area with licence fee funding
could deter competitors from investing in that area
and the negative impact that that could have. Or
whether, as the House of Lords Select Committee
recommended, that if there was a possibility that the
BBC’s launch of new services could stifle other
services provided by commercial competitors, it
should not be allowed to do so. If you read the
regulatory impact assessment, the Government itself
says that the public service value test might reduce
the risk but it does not say that it would prevent it.
That is a real concern at the moment, particularly
while this is such a developing area.

Q234 Mr Sanders: How do you prove that if the
BBC was not engaging in a new activity that the
commercial sector would have engaged in that
commercial activity in the absence of the BBC? In a
sense, until the BBC moves into that area, if there is
not any commercial provision, then clearly they are
not treading on anybody else’s toes.
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13 June 2006 Mr Andrew Yeates, Ms Angela Mills Wade, Ms Santha Rasaiah and Ms Catherine Courtney

Ms Mills Wade: There are two other areas that they
have already said they are going to go into. For
example, they are going to launch a broadband
section aimed at young people, a teen brand. You
know very well that there are lots and lots of
commerical magazines, online sites, newspaper
sections that already serve this teen market
plentifully

Q235 Mr Sanders: What are you more afraid of? Are
you more afraid of the fact that the BBC is doing this
on the back of licence fee money or are you in the
first part of your answer more worried about the
BBC competing with you for advertising? You
cannot argue it both ways
Ms Rasaiah: It is the same issue because a lot of this
is about audience and audience fragmentation,
whether the BBC is taking advertising or not,—

Q236 Mr Sanders: If people want to watch it on the
BBC, they are going to watch it on the BBC. Is it not
their choice?
Ms Rasaiah: It is a question of whether or not the
people want those services and whether the BBC
providing it will deter other people from providing
it or deter the commercial sector from being able to
develop those services.

Q237 Mr Sanders: But if the commercial sector is not
providing that service, why should the BBC not
provide that service in their absence?
Ms Mills Wade: Which areas are they?
Ms Rasaiah: The commercial sector is in these areas
and is developing these areas and there are plans
from the BBC, for example, for ultra local television
where they have been very clear about their
aspirations, that they want to roll ahead with 60
ultra local television services. That is on the basis of
one pilot project. There is not going to be a separate
market impact assessment in any of those in other
areas.

Q238 Mr Sanders: That market clearly is not there
because the commercial sector does not have 60 ultra
local television services.
Ms Rasaiah: The commercial sector is developing
those services. You can see local television services
which are being developed by the Manchester
Evening News and other audiovisual/online services
in other areas. It is at this particular time when
people are innovating and trying to find the
commercial model that, yes, then there is a threat
that if you have a BBC which comes in, it is using
licence fee funded money, so it is free from all the
commercial pressures and all the commercial
considerations that govern their competitors who do
not have that public funding. As the Graf Review
said, there is a real risk that others are deterred from
even entering those markets and thereby aVecting
them, or else it could stifle those which have
developed, or make it more diYcult to establish such
services. If you are having a revised regulatory
framework, surely it must really address those issues
carefully to make sure that that does not happen.

Ms Mills Wade: The BBC has said that it is going to
deliver content via mobile devices. Already that is an
area which is extremely well served by the private
sector, not just our members but generally, and this
forms part of their wider cross-media strategy. It is
almost as if they are setting themselves up for a post
print digital newspaper. Is this what we want? Do we
want the British Publishing Corporation to take
over from the British Broadcasting Corporation? If
so, that should be clearly defined according to a
remit and funded accordingly, but at the moment
they are just land-grabbing, as people have said in
the press, and it is very, very disconcerting. Even the
mere mention of ideas unsettles the private sector
and who dares go where the BBC may dominate?
That is the real dampener on innovation in the
private sector. It is almost as if they are trying to roll
over a monopoly status which may have been
appropriate for a broadcasting market but not for a
wider market, and it is almost a con trick. They have
got this secure funding, unrivaled cross-promotion
opportunities and can leverage their brands. It is
very easy for them quickly to step into an area which
may be under development and really dominate it. It
really is a danger.
Ms Rasaiah: It is not a question of there being a
lacuna in that area. If you look at BBC ultra local
services which are not just broadcast but also the
online back up to them, the regional and local
newspapers are already there providing local
journalism. And they are providing it to an extent
that is second to none. It is questionable whether the
BBC will be putting in as many journalists and
giving the kind of coverage that the local press
already do in those areas and using what the local
press are using to develop their own online provision
of local journalism, and other local services, as well
as their local commercial services.

Q239 Chairman: I must allow Andrew Yeates, who
has not said anything on behalf of the Association of
Online Publishers, to come in.
Mr Yeates: I have not on this subject. The BBC are
members of the UK Association of Online
Publishers. From the point of view of our
Association obviously we are interested to see how
the public service test operates for new services. We
do hope that the checks and balances for application
of the “public value” test will allow for a careful
review of the extent of a new service, and particularly
the system for reviewing when there are significant
changes to a service, because it is a natural reaction
to seek to be able to do as much as you can when you
are launching a new service. If a service licence is too
broadly drawn and there is not an opportunity to
come back and review that when it is realised that the
opportunities aVorded under a licence cover you
three or four new markets rather than just one
concerns would arise. It is important that there are
opportunities to review such concerns at a later date.

Q240 Paul Farrelly: I will declare my interest now as
a fully paid-up member of the National Union of
Journalists. You will forgive me if I sound a note of
scepticism when I see the Newspaper Society riding
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to the defence of commercial television companies
with regard to ultra local television which you have
mentioned; commercial companies which may
charge and introduce advertising, which is more
competition than the BBC. I have seen over many
years how newspapers have been very, very adept
locally at enhancing their own local monopolies,
taking over free sheets and smaller newspapers, and
now going into the Internet advertising sector. It
strikes me sometimes when you look at the
operation of local newspaper monopolies around
the country, that many people will welcome ultra
local television from sources such as the BBC
because it provides a spur and competition against
reporting that is often lazy, inaccurate and late.
What would you say to that?
Ms Rasaiah: I would hope to rebut it if not to refute
it!. In terms of the local newspaper industry ‘coming
to the aid’ of commercial television, we are not just
talking about broadcasting. The BBC’s ultra local
television activities cover not only broadcasting but
the development of its online activities and other
community involvement, which are in direct
competition with local newspapers obviously.
About a third of the workforce of the local
newspaper industry is employed in an editorial
capacity. I do not think there is any other
commercial sector that covers the hard news and the
community news and the community interests in the
way that the local and regional newspaper industry
does. I do not think it is lazy journalism. It is a fact
that newspaper companies have invested in
journalism, they have invested in the development of
their printed newspapers, millions have been put
into presses and production, as well as of course in a
changing world adapting to the new technology, in
developing their new services, as their readers, as
their advertisers, as their consumers want in the way
that they want. As far as being local monopolies, no
they are not. There is fierce competition from all
sectors for advertising, and indeed for other
information services, and local and regional
newspaper companies have no problems with
engaging in fair competition against the other
developing commercial sectors with the same
conditions applying to all. The issue with the BBC
and its proposals is that these are licence-fee funded
proposals. It is not a level playing field.

Q241 Mr Evans: Having said that, the BBC Online
services are brilliant, are they not?
Ms Mills Wade: You would expect it with that
amount of money!

Q242 Mr Evans: Yes but they are brilliant. I cannot
think of any online services that provide news better
than the BBC pages. The commercial online pages
come nowhere near providing anything like the sort
of information that you get oV the BBC Online
services. They are fantastic.
Ms Mills Wade: I think the newspaper sites are
fantastic too.

Q243 Mr Evans: There is nothing to compare. Do
you not think it is good that the BBC are there
pitching a level of excellence to which then the
commercial sector has to come in and compete?
Ms Rasaiah: If you are talking about the BBC at a
local level, I would argue that there is a greater depth
in terms of regional and local newspapers, whether
it is their print or their online journalism compared
to what the BBC is doing. I would not necessarily
accept that the BBC is setting the gold standard. The
issue is whether the BBC in pursuing those activities
is going to be deterring others in the commercial
sector from doing that, who are investing as much in
journalism and as much in developing the other
sites.

Q244 Mr Evans: The problem is trying to prove that,
is it not, because the commercial sector has been very
slow. I agree with Adrian and Paul. Why have they
not already done something?
Ms Rasaiah: They are doing things.

Q245 Mr Evans: It is very slow. I cannot think of
anything in my own region.
Ms Rasaiah: There are online local and regional
newspapers, 500 web sites, innovative services, they
are video streaming, they are podcasting. There is
tremendous development, whether it is within the
editorial sectors, have a look at things that Liverpool
Daily Post and Archant have been doing in their
online business pages-, or the community sites and
community journalism that newspapers are
developing. They are into blogging—.

Q246 Mr Evans: In which case you should not have
any problem. If they are as good as you say then they
are going to survive and flourish.
Ms Rasaiah: Yes, but you are up against a rival
which has licence fee-funded public money to
support its eVorts whereas newspapers are working
in a commercial environment.

Q247 Paul Farrelly: Just one follow up because I am
interested. You are going to give this Committee on
behalf of your society a guarantee that should
commercial television providers set up ultra local
television stations that your members will not try
their utmost to drive that competitor out of
business?
Ms Rasaiah: That is fair competition. I have already
said insofar as commercial competition is
concerned, local and regional newspapers already
face fierce competition. If commercial television
companies are developing into that area that is a
further competitor to local and regional press. But it
is fair competition. Those commercial television
companies are not being backed by licence-fee
funding and public money that means that they are
not subject to the same commercial constraints as
newspapers are against television. What we are
asking is that the regulatory framework under the
BBC Charter means that there are proper and
eVective tests that assess adequately whether there is
going to be adverse commercial impact upon the
commercial sector already operating in their own
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areas, be it local regional newspapers, be it their
other commercial competitors, and takes that into
account. Because at the moment it really is a fact
under the proposed charter that the BBC decides
whether it will have to sit any test, what the
boundaries are, and the BBC can decide to go ahead.
That is even if the market impact test (which the
White Paper proposes and it is a move forward that
Ofcom is involved in that) has shown that there will
be an adverse market impact. What we are asking for
is that there is a proper and eVective regulatory
system to try and guard against that.

Q248 Mr Sanders: You made a very good point
about competition within the commercial sector but
how many commercial newspaper circulation areas
are there in this country, and can you name them,
where there is a competitor newspaper within a
circulation area owned separately? Can you name
one area of the country where it is not the case that
one newspaper dominates and therefore there is no
competition?
Ms Rasaiah: Local and regional newspapers are
competing for advertising and for commercial
revenue, not just against other local and regional
newspapers, but against national newspapers, local
radio, Internet services, direct mail, household
delivery, all those competitors are actually in their
areas already. Yes, the economics have changed
perhaps from the times when there might have been
three or four diVerent newspapers fighting it out in
every town. The economics do not allow that these
days, but they do face fierce competition. There is
another issue, once again to draw the distinction
with the BBC. If you are a local regional newspaper
and you want to transfer titles or acquire another
newspaper, the regulatory system means that there
could be an inquiry into whether that should go
ahead and an assessment of even the most local of
markets on both the commercial and competition
aspects as well as the public interest/editorial aspect.
In relation to what the BBC is doing that scrutiny
does not exist. If you look at ultra local television
services, the BBC would hope the decision on its
pilot in the Midlands would allow it to roll out those
60 ultra local services throughout the United
Kingdom without any separate assessment of the
eVect on the local markets.

Q249 Chairman: Can I quickly ask the BIPA, you
have used some fairly strong language such as
“wilfully unsettling the private sector” and “no limit
to the BBC’s voracious ambition”. Are you
concerned simply that the regulatory structure is
insuYciently strong to control the BBC in its
ambitions in these areas or do you feel that the BBC
should not be going into them at all?
Ms Mills Wade: Obviously they have got to develop
their service to fit the new media landscape and
consumer demand and so on, that is fine, but the way
that the new regulatory system is being set up, it is
with one service licence—and they hold great store
by the service licences1 for the whole of the BBC
Online oVer. So the things that I mentioned before,
such as the teen brand and the mobile delivery areas,

are specific areas in the commercial sector, and we
would regard them as competitive areas between
each other and between ourselves. If that is just all
part and parcel of the BBC Online oVer, I personally
do not think that is rigorous enough, no.

Q250 Janet Anderson: I wonder if we could turn to
the question of copyright. We have had some
evidence from the music industry about their
concern about unauthorised copying. What is the
scale of unauthorised copying or other use of your
digital content? Is it as much of a problem as it is
apparently for the music industry?
Mr Yeates: As far as the publishers are concerned,
piracy and unauthorised use is an issue. Certainly
with the increasing trend to make e-books available,
the issues that are of concern to the music industry
are of equal concern to publishers. At the same time,
the publishers are also looking at using digital rights
management as a way of delivering eVectively new
services to their customers and therefore feel
strongly that we need to be able to use the new
technology in a positive way so that customers get
increased choice over the ways that they can access
material in the future. In terms of public perception
in the traditional market, no, we do not have such a
big concern although in many territories of the
world there are really severe concerns over the
copying of books and unauthorised publications,
particularly in territories like India and China.

Q251 Janet Anderson: Are you doing anything to
educate the public about copyright and about
infringement of copyright and so on? It has been
suggested to us that this should perhaps be part of
the National Curriculum and that government
should do something. Would you agree with that?
Mr Yeates: I think it is incredibly important that the
DfES are involved in the debates going on. The
Creative Industries Forum put forward some useful
recommendations in terms of a broad educational
approach and improving awareness about IP. There
is also some good work going on at the moment in
the Creative Economy programme to look at this
issue and how the issues can be broadened out.
Considerable eVorts are being made to engage the
CBI so that within companies people are able to
explain to employees why IP is important to their
livelihoods, because very often their jobs rely on the
eVective enforcement of IP but people do not realise
this. Within the curriculum it is a diYcult topic to
make real to people but the Patent OYce have
already produced a Think Kit for secondary schools
which has gone down extremely well. Further work
is now being done to look at a similar project within
primary schools, and certainly the publishing
community is as keen as the music community to
come up with examples that show young people how
they can really become engaged and earn their living
out of professional writing going forward.

Q252 Janet Anderson: Is there evidence that all of
these measures are having an eVect?
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Mr Yeates: The research that has been done into
piracy does show that people do now know more
than they did four or five years ago about what is
right and what is wrong in terms of intellectual
property use. There are areas where further work is
needed. I think the recommendations that have
come out of the All-Party Internet Group
concerning labelling for copyright protection
measures are significant for the industry and we
should take note of that, but I think on the whole
there is a better awareness of the fact that copyright
exists and that it should be observed; people are not
quite sure of the parameters yet.

Q253 Helen Southworth: One of the amazing things
about new media is that it allows direct engagement
between the individual and lots and lots and lots
of other individuals. That is why lots of young
people are so incredibly excited by it and want to use
that medium rather than any other methodology.
I wonder what you are actually doing to
engage people in understanding copyright and
understanding intellectual property but also
understanding their direct connection with it. What
about citizens’ journalists, for example? What are
you doing to be interactive? We have been looking
at all the problems of other people and competition,
but why should young people be excited? Why
should not older people or why should not middle-
aged people be excited in your parts of the industry?
Mr Yeates: In order to encourage people to have
trust in the system they do need it to be relevant to
their everyday lives. It is incredibly important if you
have got a musician in the family or you have got a
writer in the family that they also help spread the
message. There has perhaps in the past been a
division between the industry side of the business
and the creative side of the business and that has
made it more diYcult to get a coherent educational
message out to people. When you do break it down
and realise that copyright is really here as a method
for rewarding people who have come up with
something creative, most people are capable of that
at one level or another. The work that has to be done
is really to target that and make sure that everybody
at whatever level appreciates that they can own
intellectual property. Copyright does not need to be
registered, but if you come up with something
original and it is your own, you should be proud of
it and you should be able to talk about it in that way
as if it something that you really do own like a piece
of furniture.

Q254 Helen Southworth: Something the local
newspaper industry has always done very well at is
the school photograph where everybody buys it so
they can send copies oV to their nan or whatever.
How do you engage people?
Ms Rasaiah: For local and regional newspapers, as
with national newspapers, inter-activity and
engagement is the great bonus that is given by the
new technology. If you look at the regional and local
newspapers’ web sites, there is a tremendous amount
of reader interaction, whether it is reader comments
following news items or whether it is the community

forums. If you look at some of the local newspaper
titles, they have an area where they are helping local
societies and others set up their own web sites. From
one local title I counted about 100 or so such web
sites. There are blogs from readers, from people who
have emerged as natural writers, and there is
interaction whether it is in terms of reader
competitions or reader/audience feedback. There is
all that going on and it is a medium that obviously
appeals to the young as well, so there is development
encouraged by local and regional newspapers.
Ms Mills Wade: Plus the campaigning type issues.
Young people obviously are inspired and want to get
involved with either local campaigns or national
campaigns of one sort or another. I think the
newspaper sites really lend themselves to that kind of
area as well, building communities of interest.
Ms Rasaiah: It is also the development of services
based on areas that all are interested in, including the
young, from sports, entertainment-, to what
newspapers are doing in terms of SMS message
services and all those kinds of engagements and
services.
Mr Yeates: There is one area where I think we have
to work very hard at an educational message and
that is, with that huge opportunity for everybody to
become engaged and create material, there is a
diVerence between the choices people make about
how they want to assert their rights. Not everybody
has to assert their rights and if you want to create
something and give it away for free, then the system
should allow you to do that, but at the same time
there has to be a respect for those people who are
employed or who work professionally to rely on
those rights, so we must get the dual messages out
there. The only way one can be successful in that is
to build a genuine trust in the system and a respect
for the law, and to enable people to appreciate that
they do not have to enforce their rights, they have a
choice to waive them, but that is a choice and it
should not be a choice taken at the expense of those
who wish to assert their rights.

Q255 Helen Southworth: How are you actually
investing in that? We are talking to each other but it
is people outside who need to hear the message?
Mr Yeates: Yes, and I think it is a gradual process.
It has to be a gradual process but as new technology
evolves and there are new choices of service, perhaps
messages have to be honed to the particular type of
service, so you would not necessarily have the same
messages to people about not using films in an
unauthorised way as you would about using pieces
of text. It has to be targeted correctly so that people
can relate to it.
Ms Mills Wade: Andrew and I both sit on a group
which is being brought together by DCMS to really
focus on this area and to share knowledge but also
to push certain projects forward together with the
DfES and the support of the Patent OYce.
Ms Rasaiah: Local and regional newspapers are very
involved in ‘Newspapers in Education’ and that just
becomes a natural part of whatever the particular
project is that the local titles are working on with the
local schools and colleges. Also, it is made clear in
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terms of acceptance of the contributions from
readers and photographs and those sorts of things
that are accepted on to web sites as well. It is a
gradual process.
Ms Mills Wade: At the European level there is a
group looking at media literacy and how the
European Union can add value to the national
media literacy campaigns. One of the areas that they
have focused on is intellectual property rights and
how the messages can be part of media literacy
generally.

Q256 Mr Evans: For the novice, Andrew, what is
digital rights management?
Mr Yeates: It is one of the areas where we have to
help with the educational messages because there are
two separate sections of it really. There are systems
you can put in place to manage your rights that you
can apply to a piece of software so that you know
exactly what you own and how you are licensing it
out, and then there is the technical protection
measures where you can use software to stop people
doing things. The bad press that digital rights
management has tended to have all concentrates on
the stopping mechanisms rather than the enabling
mechanisms, and it is very important that the
industry reassures customers that certainly the
management aspect of it really is improving the
service and helping them in a positive way. When
you come to the stopping mechanisms, then you
need better labelling and clear advice to consumers
over what they are buying. We should be
encouraging them to realise that is not a bad thing.
There are choices and the fact that you choose to
acquire a piece of material for a limited period of
time, as opposed to having it forever, may suit some
people, and that is not a bad thing.

Q257 Mr Evans: I heard what you said to Janet
about informing the consumers even to the extent of
putting it on the curriculum, but the fact is even if it
is shoved onto the curriculum people know, if they
are buying a CD or DVD and they are copying it for
their mates or burning copies, what they are doing.
The only way you are going to control it is not by
educating them, surely; it is by actually stopping
them from doing it?
Mr Yeates: Not necessarily. I think there are a lot of
areas of copyright, particularly when we look at the
fair dealing aspects of copyright, where there are
flexible areas. A great deal of debate has gone on
over whether there might be a new broad “fair use”
exception introduced under UK legislation for
example. Certainly from my perspective it would be
a very dangerous thing to change the law in that
respect because people do push the envelope a bit.
Wherever you draw the line, in the end the reason the
law is there is to protect rights holders where people
do things which cause them damage. If it is very
much on the periphery then people will take a
decision over whether it is worth pursuing the person
for the damage that is being caused or not. If we start
saying because there is a grey area somewhere, let us

open it wide open and let everybody do whatever
they like, I feel that would be very damaging to the
industry.

Q258 Mr Evans: So the way it is going to go is
increasingly people will be prevented from copying?
Ms Mills Wade: I do not think so. I think it will
develop much more through licensing. Owners of
the copyright works will want to have as wide a
distribution as possible and they are not going to
want to stop people doing things. They are going to
find ways to allow them to do the sorts of things that
they want to do in an authorised way. It will be all
bound up in what we call as rights owners licensing,
but it is just a contractual business solution. Also on
the other side of digital rights management, a lot of
it happens without you knowing, it is a machine-to-
machine type solution, and that will happen more
and more. It will not be an intrusion or a barrier to
consumers; it will be, as Andrew said, an enabling
technology. So I think that there is a move to come
away from this “Stop, don’t do this; don’t go there”
to finding ways to meet consumer demand.

Q259 Mr Evans: Is it bigger in the States than it is
here?
Ms Mills Wade: I have no idea.
Mr Yeates: I do not know.

Q260 Mr Evans: On that note!
Mr Yeates: It is a bigger place.

Q261 Mr Evans: I thought they would be ahead of
the game and perhaps doing things with DRM that
we were not.
Ms Mills Wade: I do not know. It would be
interesting to know.

Q262 Alan Keen: I want to talk about the eVect of
labelling and that sort of thing but before I do that
I was a bit astonished at the Newspaper Society’s
defence against the BBC going to ultra local radio
and television. I have seen local newspapers. They
do not train people, they just pay them low wages
and tell them to get on with the job, which is a bit
unfair to the readers, whereas the BBC has virtually
trained the whole of the TV and radio industry.
There seemed to be quite a bit of desperation, do you
not agree, from the local papers. They are losing
revenue and trying to act often like tabloids in order
to attract sales and even extending inexperienced
people into editors and sub-editors. Is it not an
industry that is really coming to the end of its life like
the coalmines? I worked in the private sector for all
of my life. There should not be feather-bedding of
the private sector. If the technology is coming to the
end of its life, why not let it go?
Ms Rasaiah: If you look at the circulation figures for
the local and regional weekly newspaper industry,
until recently they have been rising and bucking the
general trend. Advertising revenue has been rising
over the past 13 years or so, until recently. The
regional and local newspaper industry is still the
major trainer of journalists, not only those within
the local and regional newspaper industry but also
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those who may go on later to the national
newspapers, and of course with the new technology
it is also working on the training of its journalists in
respect of online/audio-visual media. They employ
journalists already in that area. Far from ‘coming to
an end’, everybody is realising that life is local and
you have the large internet and other media
companies wanting to come in to engage with the
local communities at the local level. That is where
the strength of the local and regional newspaper
industry lies. You can see research on the
Newspaper Society’s web site, in terms of
advertising, for example, that shows that, contrary
to other media sectors, the local newspaper
advertising is ‘wanted advertising’ in that respect.
People buy a local newspaper because they want to
see the advertisements and they act on the
advertisements. Local and regional editorial
coverage, as I have already said, is second to none.
About a third of its workforce is involved in
journalism in editorial areas and, no, newspapers are
not going tabloid, there is still a real depth of
journalism there. Coverage of local issues at the
most local level and regional level is not provided by
anybody else. If you look not only at the campaigns
but the stories that newspapers have covered, some
of which might have been taken up at a national
level- The day-to-day work that they are doing
which involves issues that aVect their community,
whether it is health or education or policing or
human interest stories, what schools are doing, what
hospitals are doing, where there are problems in
their communities, but also where there is good
work,- And regional and local newspapers are still
covering it all and they are covering it in a depth and
investing in that coverage. What they are doing is
innovating in the way that they bring that
information, whether it is editorial or whether it is
advertising, to their communities. And everybody
else is actually realising that that is where the desired
connection is and trying to find a way into there. Far
from the picture that you paint I think that it is a
lively industry.

Q263 Alan Keen: You seem to be excessively
defensive then if it is a flourishing industry and
advertising revenues are growing and there is no
problem. Why are you being so defensive about new
media coming into it?
Ms Rasaiah: Not about new media. It is in respect of
the BBC where it is doing that free from the
commercial constraints of other competitors. The
BBC will be doing that with licence fee-funded
money. The BBC proposals are part of its licence fee
activities and therefore it has public funding to do
that. It is not bound by the same constraints as
regional and local newspaper companies or any of
other companies that are involved in new media. As
I said before, there is not a problem about fair
competition between commercial competitors. The
issue with the BBC is that it is licence-fee funded and
there is this issue as to audience fragmentation with
everybody wanting to get into the local market.
Local and regional newspapers are working on
their strengths and competing and successfully

developing the new media area, but you do not want
the BBC to be able to come in in a way that has an
adverse impact upon that market. It is a question of
whether the BBC has an adverse impact on the
market, including local and regional newspapers,
and whether the BBC should be allowed to do that.
There may be some areas where there will not be a
problem for the BBC doing that. But what we want
is a framework to make sure that there is a
distinction made.

Q264 Alan Keen: Angela said in answer to one of the
questions that the BBC is competing with delivery
into mobiles. We have been to South Korea and they
have got live television on mobiles. You are not
suggesting, Angela, that I should be stopped from
receiving the BBC on my mobile because they are
public broadcasters? What did you mean by that
statement?
Ms Mills Wade: There is mobile delivery which to us
is one particular area in the commercial sector. Is
that going to be subject to a separate public value
test, market impact test or is it just going to be
approved blanketly through the one service licence?
That is one point. The other point is on the licence
fee itself. They have asked for an extraordinarily
high licence fee increase. If the licence fee was at a
lower level in the final agreement, would they choose
to go, for example, into the local TV area? Where
would they spend their money? If their money is
restricted would they stick to the core public service
broadcasting and beyond or would they do a little
bit in all the diVerent areas?

Q265 Alan Keen: I understand. I did not really
intend to get into this, I was just astonished by some
of the answers you gave. I really want to ask how will
the search engines business model aVect both
newspapers and the Internet providers?
Ms Mills Wade: Search engines do a fantastic job in
routing traYc to everybody’s sites and a lot of
publishers spend a lot of money in making sure that
their sites are given great prominence through the
search engines. The other thing the search engines do
is build their own services beyond the pure search to,
as they say, add value to their users. For example,
Google News does more than just provide
automated search links. They are building their own
portal of news by helping themselves to everybody’s
content and redisplaying it. It is arguable whether
that is straightforward copyright theft or whether
this should be brought within a framework of
licensing. That is something we want to discuss with
the search engines.

Q266 Alan Keen: You are talking more about
national newspapers but they are also local. I have
been in west London for 40 years but my football
team is in the north east and I read about it both on
the Northern Echo web site in the mornings and the
Evening Gazette in the afternoons. There is nothing
to stop the Echo and Evening Gazette charging for
access to it and I would probably pay. Why do
newspapers not just do that rather than just
complaining about the system?
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Ms Mills Wade: I do not think we are complaining.
Most of those services are funded through
advertising. There are added services which can be
on a subscription basis and one of them is mobile
delivery of sports results, for example. That is a very
vibrant area. We look to find our revenues where
we can.

Q267 Alan Keen: I sometimes read the national
newspapers on the Internet. Why do they not
charge? Is there some reason why they do not charge
for access?
Ms Mills Wade: I think some of them are starting to
think about which bits they can monetise as parts of
their archive but for straightforward news delivery
on the day is very diYcult to change what has now
become accepted practice. Suddenly to say to
consumers, “I am sorry, you can’t have your news
headlines in the morning. We are going to have to
start charging you for it,” would be very diYcult.

Q268 Alan Keen: Presumably it is the same for free
newspapers. When I am reading about my football
team, I look at the advertisements down the side. Is
that the principle?
Ms Mills Wade: Yes.
Mr Yeates: Yes, absolutely and there is an increased
amount of advertising online which is benefiting
members. There is one area of the search engines on
which there is concern amongst industry bodies and
that relates to the review of the E-Commerce
Directive and whether the copyright rules should
somehow be made more flexible as far as the search
engine operators are concerned. I think there is real
disquiet as to why should those people have
preferential status as far as copyright clearance is
concerned. We do not think the E-Commerce
Directive should be used to extend copyright
exceptions to these sorts of traders and that the
copyright law is the right place to look at copyright
exceptions and limitations and we hope the Gowers
Review will definitely take that point on board.

Q269 Alan Keen: You also mentioned that the search
engines when looking and searching miss out the
home page where the main advertisements appear
and therefore the people reading it do not see the
adverts. Is it not technically possible to stop that
happening?
Ms Mills Wade: I do not think that is always the
case. Are you talking about hyperlinking?

Q270 Alan Keen: Yes.
Ms Mills Wade: The hyperlink will take you to the
part of the newspaper site that the link is joined to,
so it may not be the home page but that may be to
do with the search criteria. If you have searched for
your football results, you would get straight to that
part of the newspaper but that part of the newspaper
would still be taking advertising so you would still
have the advertising.
Ms Rasaiah: I think there are also issues about
search engine caching and about content
organisation so you do not necessarily see the
newspaper home page or go to the newspaper site for

the pages on an article appears. At an international
level through the World Association of Newspapers
there are projects looking at that and they say they
want to see whether there can be a symbiotic rather
than a parasitic relationship search engines etc and
the publisher, because it is questionable whether
content aggregators are simply getting the benefit of
the publishers’ material often without the publishers
knowing it, to the publishers’ detriment. I suppose
there could be inadvertent indirect eVects, because
these things are developing. For example, bypass of
the revenue that can be raised by digital press
cuttings and so on, which is already a substantial
form of revenue- But publishers are trying to see
whether there are technological ways of control and
then entering into symbiotic relationships with the
search engine/content aggregator companies. I think
that it is very important the copyright provisions and
the copyright framework remain as they are and that
exceptions are not made for these companies which
are really working on the back of the newspapers’
and other content providers’ content that they have
generated.
Alan Keen: It is very complicated. I hope our inquiry
helps you to get the message across to people. Thank
you very much.

Q271 Mr Evans: I was in Japan just over a week ago
and there they have got a system that you can use
your mobile phone to scan something akin to a bar
code which will then give you more information, so
if you are reading a paper, then it will take you to
more information about what is going on. Is that
something that the newspaper industry is looking at
doing here?
Ms Rasaiah: I do not know has to be my own
personal answer. I can look into it.
Ms Mills Wade: The mobile phones are the next
generation in Japan so I would guess that all those
sorts of things are in development now. We are one
stage behind them. The things they are doing on the
mobile phone are amazing. I have seen them on
public transport basically watching television.

Q272 Mr Evans: I was thinking this could possibly
be a lifeline to newspapers which are stale when you
buy them but you can get up-to-date news and get
the newspaper by using the new technology.
Ms Mills Wade: Certainly newspapers are investing
in making sure that the news is up-to-date all the
time on the web site. That is the first stage. You have
probably read that The Guardian and The Times are
breaking news on the web sites first.

Q273 Chairman: One last area, we have heard from
a number of our previous witnesses about the
concerns right across the industry about the
Television Without Frontiers Directive. I do not
want you to repeat what we have heard from
everybody else because there does appear to be
general unanimity in this country about the damage
that will do, but if you have any specific observations
which you would like to make about TV Without
Frontiers, perhaps you could.
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Ms Mills Wade: I think our Government is doing a
grand job in fighting the fight at Council of Ministers
level to try and extend understanding of the impact
on the private sector of what the proposals might do.
I think it is quite interesting to see that gradually
there are more and more countries at government
level, as opposed to parliamentary level in the
European Parliament, who are starting to question
the validity of what the Commission is doing
because of course they have had to look at it from the
practical point of view of enforcement so they are in
a way one step ahead of the parliamentarians who
are looking at it perhaps from a wishful thinking
point of view.

Q274 Chairman: This is a more optimistic reading
than I have heard from others, that you think other
governments are starting to question it.
Ms Mills Wade: There are now apparently several
who have said, “Is this the way to do it? We already
have the e-Commerce Directive, we have the Unfair

Memorandum submitted by Satellite and Cable Broadcasters’ Group (SCBG)

The Satellite and Cable Broadcasters’ Group (SCBG) is the trade association for satellite and cable
programme providers. Its members are responsible for over 100 channels in the UK and in addition
broadcast many more services from the UK to continental Europe and beyond. SCBG channels remain
highly targeted, with audience shares ranging from less than 0.01% to 2% of digital viewers, but with a
combined share approaching 20% of all UK television viewing. They provide a range of entertainment
channels, specialist factual and educational services for viewers interested in history, music, nature, art or
science, as well as broadcasting to cultural and ethnic minorities in their own languages. They are also
developing innovative enhanced and interactive services and increasingly attracting audiences migrating
away from traditional channels.

Satellite and cable broadcasters operate in an extremely competitive and volatile environment, without
privileged access to scarce Government-controlled spectrum or to the must-carry status aVorded to
terrestrial networks. They depend entirely on their own programming investments and marketing initiatives
to attract and keep audiences across a range of diVerent broadcasting platforms. Their viability depends on
an ability to adapt to technological developments, respond directly to audience preferences and quickly
absorb commercial pressures.

Satellite and cable broadcasting is the fastest growing sector in the UK television industry, employing over
6,000 people in the UK with revenues of nearly £5 billion. This sector produces more originated
programming than the terrestrial channels combined, accounting for more than half the UK’s total spend.
Satellite and cable channels are also providing a huge boost to public service output, broadcasting 14,000
hours of public service programmes in a typical month.

1. Introduction

The emergence of a digital channel sector independent of the terrestrial networks has been a UK success
story, and has played an important part in achieving the Government’s objective of a dynamic, competitive
communications economy. The sector comprises over 200 channels whose ambitions to acquire, co-produce
and commission UK content have increased as the sector matures. The last five years have seen a rise of 19%
per year in original UK commissioning on multi-channel services, as documented in Ofcom’s Review of the
Production Sector. Furthermore, this sector is developing innovative content propositions for new media
platforms and is well placed to oVer flexible arrangements for these uses of producers’ intellectual property.

SCBG believe that the development of the independent channel sector, and its strategy towards UK
content commissioning and acquisition, will be vital in maintaining plurality and diversity in UK
broadcasting. In the area of programme rights, policy intervention is required to ensure independent digital
channels are protected from predatory activities by incumbent terrestrial broadcasters.

SCBG wishes to illustrate the potential benefits that fair and eVective competition in the market for rights
can deliver for producers, content providers and, most importantly, UK citizens and consumers.

Commercial Practices Directive, and we have the
general law. There is not enough focus on self-
regulation and maybe there is a better way to do it.”
They are also now querying what on earth the
definitions mean, what is “linear” and “nonlinear”
and if we cannot tell today we certainly will not be
able to tell in five years’ time when the legislation
comes forward. From our own personal press point
of view, the European Commission has properly
said that the press online should not be covered by
what are in eVect prior controls over the editorial
content. We are very grateful that they have
recognised this. However they are giving us an
exemption from part of the Directive with which we
fundamentally disagree.
Ms Rasaiah: That is the view of newspaper
publishers across Europe; that is not simply a UK
reaction.
Mr Yeates: And that is our view on that as well.
Chairman: In which case, thank you very much
indeed.
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By ensuring the development of a competitive market for independently produced content rights, the
UK’s independent production sector has an opportunity to end its dependence on the terrestrial
broadcasters and remedy the market failure caused by their collective buyer power. It can also thereby
provide support for market entry of new and diverse sources of investment for UK content production, and
help independent producers find innovative ways to bring their work to consumers.

2. Consumer Interest

SCBG believes more emphasis should be placed on Ofcom’s obligation to stimulate competition and
plurality in the consumer interest. This reflects Ofcom’s objective as specified in Section 3(2) of the
Communications Act to secure:

“the availability through the United Kingdom of a wide range of television and radio services
which (taken as a whole) are both of high quality and calculated to appeal to a variety of tastes
and interests; the maintenance of a suYcient plurality of providers of diVerent television and radio
services”;

and in carrying out this duty to have regard to: “the desirability of promoting competition in
relevant markets”; and

“the desirability of encouraging investment and innovation in relevant markets”.

Instead, we observe Ofcom focusing only on the viability of the terrestrial broadcasters in their
arrangements with independent producers rather than acknowledging the wider impact of revised Terms of
Trade on the whole broadcasting and production economy.

The five terrestrial networks are at present able to contribute the majority of expenditure on UK
programme commissioning because of their public service status and privileges. This puts them in a position
of enormous strength in relations with independent producers, as discussed in more detail below. However,
the consumer interest demands a broadcasting environment that oVers the greatest choice across a number
of providers and in a variety of diVerent environments. If terrestrial broadcasters exploit their dominant
position anti-competitively, it will damage existing independent channels and stifle the emergence of new
media businesses. This will be to the detriment of consumer choice and the development of long-term value
generation for UK independent producers.

We believe that Ofcom is not making suYcient distinction between the incumbent major broadcasters’
terrestrial channels, whose public service role and obligations justify supportive regulatory intervention in
the short term, and their digital channels, which are purely commercial enterprises but are being allowed to
benefit from PSB privileges.

Public policy should support a continued diversity of supply, a new diversity in sources of investment for
independent production as well as a continued high level of original commissioning for the main networks.
But it should also enable independent channels and new media companies to create and sustain
complementary programming businesses.

3. Current Position of the Television Production Sector and Likely Future Developments

As Ofcom’s recent report acknowledges, the multi-channel sector is of growing importance to UK
production. The sector has been steadily increasing its levels of first run commissioning, providing
opportunities for new producers and often breaking new talent. Thematic channels are quick to respond to
producers’ approaches, are able to build audiences for content that might not naturally find a mainstream
audience and have a track record of bringing additional investment to the table for major network series.

From our discussions with a range of independent producers it appears they, like us, would like to see an
environment where there is a diversity of funding sources for producers in order that this type of investment
can continue and develop.

Many independent channels have built their businesses and therefore their potential to invest in original
production on the basis of free market acquisition, co-production or pre-purchase of content. Their
increased commissioning of UK independent production has developed on the basis of this stable business
model. But its stability is currently under threat.

PACT’s recent Oliver and Ohlbaum report on “UK TV Content in the Digital Age” comments:

“Independent channels not aligned to networks or major pay TV platform owners may struggle,
especially if they cannot get access to key sources of programming rights”.

Independent research commissioned by SCBG from Digital-i confirms this. It looked at trends in UK
acquisitions across 45 independent channels and demonstrates that their ability to buy UK content at
competitive market prices dropped around 2004, when the terrestrial networks began to launch their digital
portfolios, and that this decline is set to continue (see Annex 1: SCBG Survey of the UK Secondary Rights
Market).
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For some channels, this decrease has been dramatic:

“Our investment in programmes that first aired on Channel 4 and Five has declined over 50% in
the last 12 months”.

Furthermore, where thematic channels are investing and innovating, this R&D role often goes
unrewarded because of the terrestrials’ negotiating strength:

“We took a series to the table and persuaded ITV to take an interest in the show. But ITV are now
insisting [the producer] accepts an all rights deal (despite our willingness to share) and [the
producer] is obviously concerned that by going with us they taint their relationship with ITV.”

“We have an established series that we share with Five but whilst negotiating for a second series
they have asked for some secondary rights as part of the primary package which conflict with ours.
Five has ‘suggested’ to [the producer] that they may not pick up further series unless these rights
are given to them and have even hinted they will not look at other titles either”.

“We have an established property that sits across both [our channel] and [a BBC digital channel].
On the new series we had to battle to keep the rights for [our channel] as the BBC tried to take
exclusivity”.

This situation has resulted in many cable and satellite broadcasters increasing their investment in US
content. It is driving up the price of US content at the expense of investment in original UK content and in
co-production or acquisition of UK content. We would prefer a more competitive environment in which
our channels could add quantity and value to the overall investment in UK independent production.

Finally, we acknowledge that there is work to do to ensure that producers of all shapes and sizes are aware
of opportunities to exploit their intellectual property. Independent producers do not always seem aware of
their entitlement under the new Terms of Trade and there may be cultural barriers to dealing with secondary
rights, as one channel describes:

“Some smaller producers don’t know that there is value in second windows or other territories
outside the UK and some don’t really care—they just want their programme produced so they give
up a lot”.

However, this is all the more reason for Government and Ofcom to ensure the new Terms of Trade
settlement leaves rights open and accessible to stimulate increased competition. SCBG believe the potential
of the secondary market to bring new finance to UK production has not yet been fully realised, partly
because we are early in the new Codes of Practice cycle but also, crucially, because of these hurdles
described below.

4. Codes of Practice

SCBG do not consider that the Codes of Practice are working well, because they have failed to stimulate
a fair and competitive secondary market.

SCBG consider that the holdback is the most problematic element in the current Codes and our chief
concerns are the ability this gives to broadcasters to warehouse programming and the onerous release terms
that are applied in any case of the holdback being waived.

The ability of the terrestrial broadcasters to circumvent the spirit of the Codes of Practice with holdback
policies that favour their own digital channels is well documented in the Oliver and Ohlbaum report, which
acknowledges that the problems of buyer power in the primary market are now acute in the secondary
market too:

“The main broadcasters’ ability to secure secondary rights for their channels can be reinforced by
the holdback provisions of the primary licence, which allow a broadcaster to veto sales to third
parties . . .

. . . current market structure and terms of trade in the UK market give main commissioning
broadcasters both the ability and the incentives to achieve an anti-competitive outcome”.

SCBG members’ anecdotal accounts further support this conclusion, that it is not in the terrestrial
broadcasters interests to release the holdback in practice:

“We have run into a problem with the implementation of the Communications Act... [the public
service broadcasters] feel that since they are being forced to pay a slotprice, they won’t do any
favours regarding holdback”.

“The BBC has never allowed a second window without a minimum holdback for 12 months. The
latest production we tried to do with them they originally said six month holdback but then
rescinded”.

“We have a co-production budget which allows us to commit up to 20% of the programme budget
but few production companies appear in a position to take it as they have to wait for terrestrial
channels to make holdback decisions once the programme has aired”.

“We currently have over £150 thousand of programming which we cannot get through the BBC
holdback process”
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Although shorter holdback provisions were recently agreed with the BBC and Channel 4, these remain
problematic due to the terms and conditions for release.

Firstly, in the case of “landmark” programmes, secondary rights can be held back indefinitely as long as
the programme is categorised as landmark within six months of transmission. But we have serious concerns
about this “landmark” status, whose definition lies entirely with the broadcaster and whose process of
selection and recording lacks any transparency. Firstly, in the absence of a clear definition, and with no
obligation to select programmes for landmark status at the time of commission, terrestrial broadcasters are
able to cherry pick programmes based on ratings alone. Furthermore, although Channel 4 has set a
threshold of 5% for potential landmark programming, the BBC has not set a threshold at all. This
uncertainty precludes pre-sales of certain genres and is limiting investment by independent secondary
channels. It is clear that definitions, thresholds and selected programmes should all be transparently agreed
and in the public domain.

Secondly, the provision in current holdback policies to exclude established strands on from secondary
exploitation is also being over-used. In particular, the BBC is defining increasing volumes of its product
under branded strands to restrict potential secondary sales.

Thirdly, it seems to be accepted that five years is an acceptable holdback period for children’s
programming. However, this is a much worse position than the situation prior to introduction of recent
terms of trade when typically market forces led to holdbacks of between six months and a year. Similarly, a
five year holdback period for children’s programming also precludes pre-sales of this genre of programming.

Finally, the BBC’s criteria for an approved secondary channel are onerous, for example channels have to
sign a hold back release agreement that requires prior written approval for each transmission, all marketing
and publicity, incorporation in a generic channel promo and sponsorship.

We believe strongly that the holdback is an anachronism that should be significantly reduced or
eliminated. In the case of a short holdback period, it must be agreed at the point of commission rather than
transmission, to enable third party investment.

5. Rationale and Framework for Intervention by Ofcom

SCBG seeks reassurance that the terrestrials’ dominant position is regulated not only in relation to
negotiations with independent producers but also with a view to maintaining plurality in the rest of the
broadcasting market.

The ITC’s Review of the Programme Market, commissioned by the Department for Culture, Media and
Sport in 2002, argued that a competitive secondary market for UK content would play a vital role as
counterweight to the dominance of the terrestrial buyers, and as a means to help capitalise the independent
production sector.

However, just as the ITC report predicted might happen, the vitality and competitiveness of this crucial
secondary market is being threatened by the terrestrials’ ability to leverage rights from independent
producers for their own digital services. Nearly all of the growth in multi-channel viewing over the last two
years has come from the terrestrials’ digital channels56. Much of this growth has been the result of terrestrials
leveraging their position with producers to acquire high performing UK content for their digital channels.
As one SCBG member describes:

“A diYculty is the other nonstandard channels being launched by these terrestrials, such as More
4 . . . I can see the landslide coming”.

We accept that independent producers may sometimes prefer to sell secondary rights to a primary
commissioner’s wholly owned channel, but this must be on the basis of free and open competition. Free
market access to programme rights after a reasonable primary window is paramount if independent
channels are to go on investing in UK content, building relationships with independent producers and
increasing their own production slates.

Therefore, although commercial negotiation is a preferable means of resolving the current Terms of Trade
issues, we are nevertheless concerned that these negotiations should have regard to the availability of UK
content across the entire ecology, and the ability of the “independent” secondary market to buy and
commission content from UK independent producers as a competitive spur to the terrestrials’ wholly owned
digital channels.

We believe Ofcom should intervene to ensure that:

(i) Terrestrial broadcasters’ purchase of primary rights for their terrestrial channel(s) does not confer
automatic rights to broadcast on their digital channels. The purchase of secondary rights for

56 BARB data shows that those digital channels available on Freeview, which are predominantly terrestrial spin-oV channels,
increased their share of viewing in all multi-channel homes by 26.5% between 2004 and 2005.
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wholly-owned channels should be separate, separately paid for, and open to competition under
the control of the independent producer. The terrestrial channels’ proposal to bundle their wholly
owned channels into the primary rights package will preclude competition altogether.

(ii) Terrestrial broadcasters’ purchase of secondary rights must be monitored and regulated to ensure
that they are acting fairly. It is a widely held perception amongst SCBG members that independent
producers are being coerced into selling the secondary rights to terrestrials’ own digital outlets—
even if they would get a better price in the secondary market—because of the importance of
maintaining good relationships with the primary broadcasters:

“The BBC eventually raised their oVer to [the production company] to get us out of the deal
although I don’t think they put in the same amount we were paying. My feeling is that they bullied
[the production company]”.

We recognise that a balance must be struck that enables primary commissioners to get value from
their investment, but in most cases this value is returned on first transmission. There is no evidence
that terrestrial broadcasters are valuing addition rights separately and increasing their payments
to producers accordingly, nor aVording producers an opportunity to seek alternative oVers.
Without these practices, there is no fair and competitive market. It is therefore imperative if Ofcom
is to fulfil its duty to promote a dynamic, competitive secondary market that it applies this
objective to any approval of new Codes of Practice or Terms of Trade.

(iii) No broadcaster should be able to use holdbacks to warehouse secondary rights, preventing market
access to competitors and programme access to consumers. For example, with the exception of
regional productions, there is no potential to co-produce or acquire networked ITV product within
five years of production. Under previous arrangements, secondary rights would be released after
a year. This applies even in the case of recurrent series where a secondary channel has put up risk
investment for the first series. Similarly, Five are currently not accepting co-production investment
from any secondary channel. We understand that the BBC also has a policy that no commission
can have a UK co-producer attached. These policies give immediate advantage to digital channels
owned or controlled by terrestrial broadcasters which have early information and are able to tie
up rights before independent channels can compete. They are anti-competitive behaviours that
demand intervention.

Our preference, which is echoed by many new media businesses, is for the concept of holdback to be
abolished entirely. We believe the application of holdbacks acts counter to the public interest, because it
denies consumer access to productions, prevents creators of intellctual property exploiting it fully, and
creates a window that invites piracy.

Available evidence illustrates that television production faces a similar problem from piracy that has been
encountered by the music and film industries (See Annex 2): Television Piracy, An Envisional Briefing Note).
As a result of piracy, many consumers will have already viewed programmes from illegal suppliers within
hours of initial transmission so the exploitation value of these rights is dramatically reduced for producers.
Furthermore, consumers will be denied the benefits of legitimate innovative exploitation because investment
will be curtailed.

The film and music production sectors have responded to the illegal theft of their intellectual property by
seeking, where practicable, to remove holdbacks from their distribution agreements. In contrast, the
collective purchasing power of the UK terrestrial broadcasters is undermining the ability of the independent
producer to manage how their content is exploited. Abolition of holdbacks will therefore be a powerful tool
in the prevention of piracy as well as supportive of the independent production economy.

6. Collective Dominance

A principal concern that lies behind many of the issues we have described is the ability and incentive that
the terrestrial broadcasters have to leverage into secondary or new markets their existing collective buyer
power over free-to-air television rights. We question whether it is appropriate for Ofcom to sanction such
an extension of buyer power without representation of either multi-channel or new media interests, whose
business models are most likely to be impacted by any reform of the Terms of Trade.

The ability to leverage rights from independent producers is just one outcome of terrestrials’ collective
dominance in the market, which also includes their use of public service incumbency and privileges to cross-
promote, cross-brand and cross-sell. This anti-competitive behaviour will inhibit diversity, plurality and
growth in the independent channel market and should be considered by Government and Ofcom as part of
a wider set of anti-competitive practices by incumbent terrestrial broadcasters.

April 2006
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Memorandum submitted by Digital Content Forum (DCF)

Introduction

The Digital Content Forum (DCF) welcomes the Committee inquiry into the challenges and
opportunities for the creative industries arising from the development of new media platforms.

The DCF forms a two-way conduit between industry and government to gather views and input into
policy-making processes. It goes further to broker relationships, develop shared knowledge and undertake
activities to promote innovation and excellence in the content sector. It operates as a professionally managed
network of members, to which it delivers value through representing their interests and views on a broader
scale. By aligning complementary activities within the sector, it promotes co-operation amongst trade
associations and businesses, enabling them to fulfil their own objectives.

Digital content industries provide one of the great success stories of Britain. At the heart of the sector
lies a diverse range of companies that combine creativity, innovation and application with new modes of
production and distribution, ensuring that the content they produce is relevant to consumers in a digital age.
And the future for such a “converged” industry appears strong even in a challenging business environment.
New forms of digital content are appearing as traditionally divergent industries come together. In this
context, understanding of common issues such as skills transfer, regulation, Intellectual Property and
innovation are critical for the success of the sector.

The DCF membership includes trade associations and representative organisations from digital and
traditional media industries whose business interests lie in the creation and commercial exploitation of
digital content. Current membership includes representation from the music, film, web design, internet
publishing, computer games and advertising industries as well as publishers, TV producers and others.

Ultimately, DCF believes that consumers and rights holders share the same objectives, involving
aVordable access to a wide range of content to satisfy eVective demand for consumption across an ever
increasing number of delivery platforms and devices. The successful use of new technologies (or “new
media”) embracing delivery platforms, electronic rights management systems, and technical protection
measures will help to support these ambitions, stimulating new business models and creating opportunities
for business to oVer more choice to the consumer/citizen.

This choice is proving increasingly important for the UK economy. Creative Industries are recognised as
one of the economy’s fastest growing sectors, contributing over £53 billion to the UK in 2002, accounting
for 8% of GDP; supporting 1.9 million jobs and growing at an average of 6% between 1997 and 2002, double
the rate of the economy as a whole.

Impact of recent and future developments in digital convergence and media technology

A. Media Policy for the publishing sector must increasingly take into account the way in which the
industry interacts with other creative industry sectors, particularly those providing other information
society services. Access to the internet and online services is providing consumers with information search
facilities at the touch of a button. This allows publishers to provide links to detailed information on topics
which might not have been possible within the editorial constraints of a traditional magazine. Options for
readers can be developed using on line technology which provide greater choice over the way that consumers
may wish to discover and research information available through the publication. Easy access to archive
articles and information being made available on line also provide opportunities for consumers to research
background and learn more on specialist topics using services which they trust and are familiar with.

B. Digital convergence may mean that individuals and businesses will receive an increasing number of
creative industry goods and services in digital form, using digital transmission. However if the services are
to remain varied, stimulating and interesting, the divisions between the creative industry sectors will remain
important in both regulatory and intellectual property terms.

C. The European Commission’s latest study into the publishing sector must be based upon a fully up-to-
date concept of the publishing industry.

D. Digital technology, and the opportunities which it aVords for business and consumers, has also
brought into focus the vital importance of maintaining an eVective legal framework for the protection,
licensing and enforcement of intellectual property rights. It is crucial that this importance is understood and
appreciated across government. Cross departmental initiatives such as the IP Crime Strategy and the recent
announcement by the Chancellor concerning the Gowers review into the UK’s intellectual property
framework are welcome. Continued close links with representatives across the creative industries is vital if
these initiatives are to work eVectively. It is hoped that the Committee will endorse and encourage this.

E. Technical protection measures and rights management information systems are central to enabling
digital technology to provide increased choice and opportunity for both consumers and business.

F. The DCF believes that the legal protections for “Digital Rights Management” already recognised in
law at both European level and within EU member states should be maintained, in order that industry can
develop and oVer an increasingly diverse choice of products and services for the consumer, including on line
and digital publications.
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EVects of unauthorised reproduction and dissemination of creative content, particularly using new technology;
and what steps can be taken—using new technology, statutory protection or other means—to protect
consumers.

A. Government should support improved education and awareness about what “intellectual property”
actually is, and why it is important to them. In this context it is important that people understand better
how intellectual property is really relevant to their lives both culturally and potentially economically. A good
example of the need for education and awareness concerns the real scope of products which might fall under
the generic description of “Digital Rights Management”. The DCF has recently set out its views on this topic
in its submission to the All Party Internet Group. Such education will help ensure that consumers are better
informed about the ways in which such products can work to improve eYciency, and provide for
consumer choice.

B. Copyright exceptions and limitations are applied in law only in special cases which do not conflict with
a normal exploitation of a work or other subject matter and do not unreasonably prejudice the legitimate
interests of a rights holder. This flexible test has worked well to enable and accommodate recent rapid
technological developments and should continue to be recognised and observed.

C. No specific right for libraries to circumvent technological protection measures is necessary in the light
of the discussions which are taking place between representatives of both libraries and rights owners, who
recognise the mutual interest in ensuring the right environment to stimulate creativity and invest in new
work in the future.

D. Rather than new rules extending the grounds for technical protection measures, and other DRM
solutions, to be overridden in the interests of access specialist groups, voluntary systems backed by copyright
owners must be allowed to develop, bearing in mind that it is in the commercial interests of publishers to
ensure that consumers are not alienated, and that eVective demand for their products and services is
maintained.

E. The market for DRM solutions is a nascent one. There are few nascent technologies for which there
are not initial technical problems. Government and Parliament should continue to monitor developments
in the marketplace, and the way that new technical protection measures and rights management information
systems are brought to market, but recognise the careful balance of interest established by the framework
already provided for under the EC Copyright Directive.

F. Digital technology, and file sharing, have brought with them opportunities for the unauthorised use
of copyright works, including articles and magazines, at levels which would have been unthinkable of 50
years ago. The speed and anonymity of access to unauthorised material in the on line environment has
provided real challenges to all sectors of the creative industries, including the magazine industry. The
valuable work of the IP Crime Strategy and its links with industry through the National Intellectual
Property Crime Group should be noted and supported.

G. Allocation of resources by Trading Standards and other authorities for enforcement of copyright
remains a concern. But the harm being caused to the economy as a whole through unauthorised use of
intellectual property is now being recognised though the cooperative work of enforcement agencies and
industry. Implementation of section 107A of the Copyright, Designs and Patents Act to give Trading
Standards Authorities a duty to enforce copyright oVences recognised in section 107 of the Act remains an
important outstanding issue. The Committee is urged to support implementation as soon as possible.
Balancing action for enforcement with the education and awareness campaigns about the value of copyright
and other intellectual property will be important.

The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms.

A. The DCF supports the current review of the Television without Frontiers Directive. However, the
DCF believes that broadcast services, which are licensed, enjoy a unique position in our information society.
Regulations that apply to push-services are proportionate and necessary solely within that context. Such a
regulatory regime does not incorporate unlicensed pull-media such as website publications, and should
continue not to do so.

B. The DCF does not believe there are grounds for any extension to a Directive such as TVWF if such
extension is counter to the principle of proportionality, and such measures would be beyond those which
are the minimum needed to achieve the objective of the proper functioning of the internal market. In this
respect it is welcome that the latest proposals for amending the TVWF Directive recognise that the Directive
does not cover electronic versions of newspapers or magazines.

C. DCF believes that the existing derogated regulatory and self-regulatory regimes in Member States for
print media are wholly appropriate and proportionate to extend the responsible approach of the paper-
based print publications to that of the online media.



3442451027 Page Type [O] 08-05-07 12:17:37 Pag Table: COENEW PPSysB Unit: 4PAG

Culture, Media and Sport Committee: Evidence Ev 127

D. The E-Commerce Directive Article 3 Paragraph 4(a)(i) already contains suitable provision for
derogation such that Member States may not restrict the freedom to provide information society services
from another Member State except where such measures are necessary for:

“ . . . the protection of minors and the fight against any incitement to hatred on grounds of race,
sex, religion or nationality, and violations of human dignity concerning individual persons.”

E. The E-Commerce Directive and the regulations implemented within the UK as a result of this are
important for the proper functioning of the developing Internal Market in e-commerce. The ability for new
businesses to operate on line without the level of regulatory oversight which applies to the operation of
television and radio broadcasting services in the UK has already encouraged diversity and choice of new
services for consumers. However, the way in which the Directive applies horizontally across diVerent areas
of law such as defamation and contempt needs continued review.

F. Overall the DCF believes that the existing copyright and other intellectual property regimes within the
EU provide for a carefully developed system of rights and exceptions which it would be wrong to alter by
changes to Articles 12 to 14 of the Directive.

G. The meaning of “hyperlink” and “location tool service” is not defined by the Directive. The Member
States which have applied additional provisions to the concept of liability of hyperlinkers and location tool
services, may find that they have failed to take account of the way that the concepts have evolved since the
Directive was adopted. The range of information services which might include hyperlinks and location tool
services is increasing. Some of these may promote unauthorised or other illegal use of copyright or other
material in which intellectual property rights exist, to the overall disadvantage of the publishing industry.

H. The harmonisation intended by the Directive has already been challenged as a result of some Member
States already having included liability limitation cover for hyperlinks, location tool and content
aggregation services. This lack of uniformity would be aggravated, if the United Kingdom enacted its own
additions to the liability provisions of Articles 12 to 14 at this stage.

I. The evolving e-commerce market place needs to distinguish responsibilities for diVerent types of
hyperlinks, location tool services and aggregation services, taking into account the economic intentions of
those providing the links or services, the practical business procedures which are developing and the
importance of the protection and respect for copyright and intellectual property rights.

Whilst wishing to ensure that copyright, neighbouring rights and other intellectual property rights are left
outside the scope of any further review of the E-Commerce Directive the DCF would hope that consultation
concerning the wider issues raised by the Law Commission in its Scoping Study 2 relating to defamation and
the law of contempt will help to show how limitations of liability in these fields warrant further discussion for
automated information links or results of searches. The way in which US law has developed to distinguish
intellectual property law provisions from the provisions limiting the liability of information content
providers for certain other civil liabilities should be considered in this context.

Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments

A. The work of the Creative Industries Forum on Intellectual Property has been important in enabling
not only the weaknesses within the current legal framework to be considered and addressed, but also in
securing recognition from the government about the importance of helping people, both users and creators,
to appreciate the value of “intellectual property” as central to the future health of creative industries within
the United Kingdom. This education will play an important role in enabling the right balance to be
maintained between the rights of creators and the expectations of consumers as more and more new services
are launched in the digital environment to run alongside more traditional media.

B. The copyright regime is flexible enough to allow owners to decide upon whether material can be made
available for others to adapt and develop.

C. The Creative Archive is a new initiative which should provide a choice for right owners (and through
this) for consumers. However it is important that such initiatives are properly understood and promoted in
context. Publishers and other rights holders have no long term incentive to alienate legitimate consumers,
or to stifle growth of eVective demand for new business models. It would be unfortunate if those who argue
that the system for recognising and rewarding the creators of copyright works is outdated, succeed in
promoting the current debate as one of rights holders versus consumers—this is not the reality.

D. Copyright exceptions and limitations have evolved over time, but the underlying principle established
in International Treaties, and more recently within Article 5.5 of the Copyright Directive, must continue to
be applied and supported.

E. This provides “Exceptions and limitations . . . shall only be applied in certain special cases which do
not conflict with a normal exploitation of the work or other subject matter and do not unreasonably
prejudice the legitimate interests of the right holder”.

F. Since the existing regime had enabled rights owners to choose whether they wish to license the use of
their works by means of sharing licences such as those developed by Creative Commons, it is unnecessary
to make legislative changes to permit them.
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The DCF welcomes the opportunity to respond to the Committee’s inquiry and would be happy to
provide further evidence in support of the points raised in this response.

February 2006

Witnesses: Mr John Hambley, Chairman and Media Consultant, and Mr Nick Betts, Managing Director,
Sci-fi Channel UK, Satellite and Cable Broadcasters Group; and Mr Fred Perkins, Former Chairman of
Digital Content Forum (DCF), and Founder and Chief Executive of Information TV, gave evidence.

Q275 Chairman: Could I welcome our second set of
witnesses: John Hambley, the Chairman of the
Satellite and Cable Broadcasters Group and also
Nick Betts, who was not on the sheet this morning
but I understand you are the Managing Director of
the Sci-Fi Channel?
Mr Betts: I am indeed and I am also representing the
SCBG as well.

Q276 Chairman: It is only appropriate that in a new
media inquiry we should have the Sci-Fi Channel
represented.
Mr Betts: Get the jokes over now.
Chairman: We have also Fred Perkins of the Digital
Content Forum. Nigel Evans?

Q277 Mr Evans: Your sector now accounts for
about 20% of UK television viewing. Where do you
see that plateauing?
Mr Perkins: Ofcom has said itself that it will not
plateau; it will grow considerably in future.
Television in particular is very much in the multi-
channel arena rather than with the majors. We are
not going to see fewer and fewer launches of new TV
channels; quite the contrary, we will see more
channels addressing more niche market areas and
gradually taking more and more share in aggregate.

Q278 Mr Evans: Any chance of better
programming? It is great having 200 channels but it
would be rather nice if we had better programming;
do you not agree?
Mr Betts: There are about 400 or 500 channels out
there now but I am not here to defend the
programming on all of them. I think there is a core
of about 100 channels which has good-quality
programming, carefully targeted at niche audiences,
and the viewing figures represent that.

Q279 Mr Evans: Do you not see how it is going to
go though, that there are going to be more and more
channels with fewer and fewer percentage of the
audience share, so it will all be niche markets rather
than the general channels we have got used to?
Mr Betts: No, that is not how I see it going. I think
as the new media markets kick in you will see a
number of those channels falling out of the market
place and they will be replaced by new media brands,
video on demand, IPTV, that area where there is no
longer that limited band width to push down the
product you want your audience to see and your
audience wants to see, where they will be able to
draw from an archive of library content of the stuV
they really want to see and that is where the market
will go, at that niche end. It does not mean the death
of linear television in any way, shape or form. The
big players will certainly be there for a long time to

come, but I think that more niche end of the market
will start to be replaced over time by new media,
which is why new media is such an important issue
for us.

Q280 Mr Evans: Do you not see though, with people
being able to download broadcast quality
programming to their computers and then wi-fi
to their LCD high-definition televisions, that
programming as we understand it is going to
disappear? TV channels are just not going to exist in
the future.
Mr Hambley: Eventually that is true but it is far
too early to write oV the existing technologies. It
was not very long ago that the satellite and
cable broadcasters used to appear in front of
parliamentary committees as the representatives of
new media and now we seem to be classed with the
traditional media, and of course we, like others, are
distributing our content over as many platforms as
we possibly can, increasingly so, through as many
media as we possibly can and as long as we can make
an economic model out of those diVerent forms of
distribution. Ultimately I think, yes, the television
channel is going to disappear but I think not in the
lifetime of this Committee’s remit.
Mr Perkins: I think we should also ask ourselves
your own question: can we get better content? What
is “better”? The Sun has a very large circulation. Is
that because it has good journalism? “Better” is
something that I think Ofcom has also recognised is
changing. Television for the last 20 years has veered
more and more towards entertainment as being the
primary function. It is now possible in a multi-
channel world to revert back to where, in a sense; we
started, to inform and to educate as well as to
entertain. That was economically not in the interests
of television channels a few years ago; now it is
becoming possible. So I think that “better” is a very
subjective subject but we will see and are seeing what
is better for some people, but better does not
necessarily mean watched by the largest audience.

Q281 Chairman: In defence of your sector against
the completely unprovoked attack by my colleague
here, I was watching the television adaptation of
Dune last night which I think the Sci-Fi Channel
made; and it was very good.
Mr Betts: Thank you.
Mr Evans: That is better programming.

Q282 Paul Farrelly: Before I move a vote of no
confidence in you, Chairman, I will just touch on
programme rights! Before I do, I remember when I
was privileged to be on the joint House of
Commons/House of Lords Committee looking at
setting up Ofcom, and the independent production
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companies in the UK, as represented by PACT, did
a very persuasive and eVective job in arguing their
corner. Mr Hambley, I do not know your group. Is
your group seeking to do a similar thing for
channels?
Mr Hambley: Yes, what the Satellite and Cable
Broadcasters Group does is to represent what I
would call the independent channel sector, ie those
channels which are independent not only of the BBC
and the commercial terrestrial broadcasters but also
for the most part independent of Sky.

Q283 Paul Farrelly: Sky is not a member?
Mr Hambley: Sky is not a member nor are the other
big platforms. We regard ourselves as the
independents in this sector analogous to the
independent producers. We represent businesses
ranging from the very large pan-European
businesses, the Discoveries, the Disneys, to very
small, almost one person businesses, like the Chinese
Channel, or the Community Channel, all of them
independent.

Q284 Paul Farrelly: I just wanted to clarify that
because it would seem odd if Sky were having a foot
in both camps as a platform and a broadcaster.
Mr Hambley: To be absolutely clear, there are some
of our members (not many) in whom Sky have some
kind of interest but we are not representing Sky and
Sky are not a member.

Q285 Paul Farrelly: I wanted to clarify that because
the issue of programme rights that I am going to
address now in terms of independents and terrestrial
broadcasters can equally be applied to Sky from
your point of view. Clearly with the lobbying that
was done very eVectively there have been codes of
practice between the public service broadcasters and
independent producers that are now the subject of
further consultation and on-going revision. Could
you just explain what the eVect of those agreements
has been on your particular sector and your view of
the current situation?
Mr Hambley: I know that Nick Betts would like to
comment on this as well because he is at the sharp
end as a practitioner here. The first thing to say
about this sector is that it is quite young. It has very
largely been built on the acquisition of secondary
rights, particularly secondary rights in UK
independents. It has been very important to us that
there has been a fair and free market in secondary
rights. There has not been, but we have over time
been able to acquire a reasonable amount of
secondary rights in order to build our businesses
which have then gradually begun to invest in UK
production. I was talking last week to National
Geographic Channel, for example, who are one of
our members, and now 35% of their spend in the UK
is spent on UK production whereas when they began
less than 10 years ago it was almost nil. It is
important that secondary rights help to underpin
our businesses. We were very keen that in the
original codes of practice on secondary rights, which
were initiated by Ofcom, that they should enhance
this free market, that they should try to reduce

holdbacks or eliminate holdbacks. They should try
to ensure that the immense buying power of the
terrestrial broadcasters—and here I am not only
talking of the BBC—was not used to create a
stranglehold on secondary rights owned by
independent producers, and equally those
businesses which produced programmes themselves
would also give the opportunity for purchase and
co-production to the independent sector. What has
happened is that particularly with the development
of new digital channels by the commercial terrestrial
broadcasters—ITV, Five and Channel Four—there
is a less free market and opportunities for
acquisition and co-production have reduced.
Although the latest agreements between BBC and
PACT and Channel Four and PACT are not clear to
us at the moment, since we have not been party to
those negotiations, it does not seem to us that they
will be improving the situation for our sector. In
fact, we think the opposite will be true.
Mr Betts: Yes, I agree with much of that. Really I
think the bottom line is that it seems to have got
more diYcult rather than easier to acquire
secondary rights in programmes commissioned
from the independent sector by the terrestrial
broadcasters. I think with the BBC, who previously
had an exclusive arrangement with UKTV, there is
an opportunity there at certain points in the life of
the programme now to acquire those programmes
into the secondary market, but I think for Channel
Four, ITV and Five those opportunities have
virtually disappeared, with the vast majority of that
programming going to their free-to-air spin-oVs, the
ITV2s, ITV3s and E4s, et cetera. As John said, the
deals that have been negotiated are a bilateral
negotiation between PACT and the terrestrials. We
have not been party to that. We have made our views
known to Ofcom about that. I do not think we feel
as a sector that we have been particularly listened to
and I do not think we can say the result of what has
come out of those negotiations (even though we do
not have the full detail) certainly the revised terms of
the Channel Four and BBC arrangement are an
industry solution that we could sign up to or the
telcos could sign up to or the IPTV portals could sign
up to. It is just an arrangement between those two
which on the surface seems to make it harder for us
to get access to those rights. In addition, it seems to
make it more diYcult as well. It has brought in now
the new media rights which were not part of the
original programme supplier and viewer area. It was
very much an afterthought it seems. Now we are
applying those holdbacks to new media rights as
well. As I touched on earlier, that is going to be
important for business like mine going forward as to
how we generate new media business. It has taken
that content out of that arena as well. In eVect, for
me the position seems to have got worse rather than
better as a result of those arrangements.

Q286 Chairman: Have you tried to get some of the
great BBC science fiction series? There is still an
audience for Blake’s 7.
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Mr Betts: Blake’s 7 we could get because it is so old,
but even then it is an in-house production and you
have to make a distinction with the BBC between in-
house production and independent production.
With in-house production there is still a complete
holdback against all of that content. If I go to the
BBC with a big cheque and say, “I want to co-
produce the next series of Dr Who,” they would say,
“No way” because it is in-house. It is slightly
diVerent if you look at a series like Life on Mars,
which is an independent production, but I could not
co-produce it, I could not give them money upfront,
they would not accept that, but once it has been
released from its holdback, potentially I could go
and bid for it. Life on Mars did come up for bidding
recently and we did bid for it; we did not win it but
a competitor did, which is fair enough, all fair game.
The diYculty now with the new revised terms,
although I have only seen the top line, is they are
now saying for Life on Mars you cannot get access
to series one until series three has been broadcast,
which is two or three years away depending on the
production cycle. That situation has got worse as
well and that programme would not be open to us.
Mr Hambley: We obviously need to find out more
about the terms of trade but the bottom line for us is
that we asked Ofcom to ensure that in these bilateral
negotiations the parties took account of the need to
ensure a strong competitive market in secondary
rights; Ofcom did not do that.
Mr Perkins: Can I just add in this area for even
smaller new media and particular companies and
organisations, the huge concern over the recent
debate between PACT and the terrestrials is that this
is traditional broadcasters agreeing with traditional
production companies. The world is changing very
dramatically. Those models were valid when there
was potential market failure. There is anything but
market failure now and going forward and markets
are changing. We are very concerned that some of
what appears to be emerging is almost casting in
concrete a model that will not work going forward
and will stifle innovation when it comes from other
areas.
Mr Betts: I agree with that. There is no sign yet of
market failure in new media. It is only just getting
started so it cannot have failed yet, but these
arrangements seem to have swept up those rights
on a separate issue, which is market failure in
a production environment for the terrestrial
broadcasters.

Q287 Paul Farrelly: I think “warehousing” is the
colloquial terms for sweeping up all these rights. We
have just had the Newspaper Society talking about
rights and copyright and fairness. Now I am no
longer employed by a national newspaper, if I were
a freelance, to break out of the warehouse in terms
of asserting my rights in copyright, I would have to
be a Seamus Heaney, a Germaine Greer or a John
Whittingdale to be able to assert my rights, in
fairness to them, at the sharp end as a producer. Do
you think with the new Ofcom consultation where

they are specifying the diVerent windows and
holdbacks, that the net eVect of that is going to
legitimise warehousing?
Mr Hambley: Yes, I think so. Warehousing is taking
intellectual property and locking it away in your
warehouse so that others cannot have access to it,
but also so that consumers cannot have access to it.
One of the problems that are going to be increasingly
created by warehousing is that it gives a window for
piracy. If there is no public access and there is a
public demand then piracy results, which is why we
have argued that really a complete end to holdbacks
is what we need, a complete end to warehousing. The
major Hollywood studios are now beginning to put
an end to holdbacks and again piracy is one of the
reasons, but doing that has not aVected their
economic models. What we must see is the public
access need as well as the economic need,
particularly with those things which have been paid
for by public money or public subsidy. So we think
that Ofcom, apart from being unduly protectionist
towards the incumbent terrestrial broadcasters, is
somewhat behind the times in its view of these
matters.
Mr Betts: The reaction to piracy really across the
industry has been to collapse traditional windows so
whereas, for example, a programme would go on air
and it then would go into a DVD window and then
a pay-per-view window and then it would go into
terrestrial, those windows are shortening rapidly
with the impact of trying to get as much value out of
the programme as you possibly can while all the
marketing is happening before people start pirating.
This is taking it the other way so the value of the
programme, the economic curve of a television
programme is getting shorter and shorter rather
than longer and longer. What the new terms of trade
basically do is say that 80% of the value we are
taking as applying to the terrestrial broadcaster,
whether it is for new media rights or for their
traditional linear channel rights. If the new media
say in three years’ time, “I will try and make a
business model out of that programme”, and it has
been on video on demand, it has been on linear
broadcasting, it has been on their secondary
channels, it has been out to the market place, it has
been pirated over the Internet and whatever, there is
no incentive for me to try and do that. It is very
diYcult.

Q288 Paul Farrelly: The world is clearly moving on
with the Ofcom consultation but before we know the
outcome of that there are the new terms and
agreements that are being signed by PACT with the
BBC and with Channel Four most recently. Do the
terms of those agreements give you any cause for
optimism that things are going to get better, or do
you still have the same fundamental concerns?
Mr Hambley: I think we have the same concerns. We
have to remember that these agreements were not
designed for us. They were designed entirely for the
parties and particularly for the major terrestrial
broadcasters and, in eVect, they are another aspect
of those broadcasters’ increasing dominance of the
scene. That obviously particularly applies in the case
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of ITV and Channel Five, where the new agreements
were being designed to give them as many rights as
possible for their new, entirely commercial services,
which they are building and promoting on the back
of their public service privileges, and for that reason
these new agreements do not give us cause for
optimism.

Q289 Helen Southworth: The lobbying by PACT in
the past focused particularly on the elephant in the
room, the BBC, and also with respect to the
commercial terrestrial broadcasters. Do you have
the same fundamental issues with Sky? Are the same
concerns there?
Mr Hambley: Not really, partly because we do not
regard Sky as having this terrestrial incumbency of
public service privilege which gives those so-called
public service businesses extra leverage. Sky, to be
fair to it, does not have that leverage. We may have
many issues with Sky but this is not one of them.

Q290 Mr Sanders: Can I ask about warehousing and
holdback and the experience of the second series of
Lost which many people have already seen on
pirated DVDs before the series has completed its run
on terrestrial television. Is it not the case that
holdback will just die a death because of new
technology?
Mr Betts: I think that is part of the point that I was
making really, that all the value of the programme
because of the way new technology is going, goes
very, very quickly after the first outing on the
terrestrial broadcaster. Is a three-year holdback
irrelevant to us? Yes, it is in a way because there is
no business model to be had at the end of that.

Q291 Mr Sanders: So is there any mechanism or
body that could negotiate global release dates for TV
shows such as that or do you just have to leave that
up to the market?
Mr Perkins: The danger here is that these
agreements are market intervention, and market
intervention is very, very risky. You yourselves have
looked at the music industry and how it has learned
lessons. Before that the publishing industry had to
learn the same lessons. If technology allows
consumers to get something, they will get it, one way
or another. Industry time after time has adopted the
approach initially, “Oh my God, the world is
changing, let’s stop that, let’s appeal to government
to prevent our industry being killed.” That fails. The
sun rises when that same industry recognises, “This
is a new opportunity if we just re-think our business
models and turn it around and see that these new
channels of distribution are real opportunities for us
and how do we capture some of that and take
advantage of it. We may have to sacrifice a lot but it
will work.” I think we are already, before these
agreements are made public, agreeing that they will
not work, that they will be subverted. Why are we
applauding this kind of approach to what is a hugely
important industry which now straddles many
sectors that traditionally were nicely isolated but
that are now coming together in ways that even three
years ago no-one could envisage. We have got to step

back and begin to recognise that fundamental
concepts, even like how we manage copyright and
intellectual property, have got to be re-examined.
The old models will not work in isolated sectors now
brought together.

Q292 Helen Southworth: What are your views on the
BBC’s plans for new media expansion?
Mr Perkins: Absolutely horrified. I was at a
presentation where the Secretary of State presented
the White Paper and I asked a question afterwards
when did it happen that the BBC’s brief suddenly
moved from being a broadcaster to being a
worldwide multiple media content provider? When
was that change mandated? The BBC has many
strengths, it does great things, it produces great
content but it gets £3 billion a year guaranteed
income; it should be able to do all these things.
However, it seriously distorts innovation and
development in what is a huge but highly fragmented
market place. What gives the BBC the idea that it
should be taking on Google and AOL? There are
many of us trying to do the same in diVerent ways.
Sometimes we ally with these people, sometimes we
work with them. That world is changing but the
BBC sits in a hugely privileged position. I came on
the Tube this morning and I saw a big poster
“Coming shortly exclusively on CBeebies Ernie the
Underground Man. It is a new series that is going to
be built around the Underground with a cartoon
character. Already there is an example of the BBC’s
ability to commercialise—and let us not pretend the
BBC is not commercial, it is hugely commercial. In
the UK, UKTV is the BBC’s commercial arm. So we
are making even broader, in a world that is changing
dramatically, the BBC’s ambitions. If we encourage
it at this stage the licence fee demands will grow and
grow as it seeks to stand up against the might of
multi-media industry in the world.
Mr Hambley: I might just say since UKTV are our
members that we would not characterise them as the
commercial arm of the BBC, that is just BBC
Worldwide. I do not think we use the word “horror”,
I think we use the words “some concerns” and that is
partly because what we have seen in a couple of BBC
press releases about Creative Futures do not tell the
whole story. Some of the story seems completely
admirable, as half the BBC story is always
admirable. Some of the rest, for example as our
colleagues earlier were saying in terms of the new
teen brand which the BBC is going to introduce, you
could characterise as a way for the BBC to spend
money fighting for an audience which is already
extremely well served by other media, including my
members and by innumerable other new media
businesses. We do not know the detail and we do not
know the expenditure so we just have to cross our
fingers that the new BBC system of governance will
be able to regulate and rein in some of this
expenditure. We have very, very deep scepticism
about its ability to do that.

Q293 Helen Southworth: But if this is what the
public, the people who have invested in the BBC
want, should they not be able to get it?



3442451028 Page Type [E] 08-05-07 12:17:37 Pag Table: COENEW PPSysB Unit: 4PAG

Ev 132 Culture, Media and Sport Committee: Evidence

13 June 2006 Mr John Hambley, Mr Nick Betts and Mr Fred Perkins

Mr Perkins: The public did not take a conscious
decision. An organisation the size of the BBC with
the resources it has, can, of course, provide what the
public wants but that does not post hoc justify the
continuation of an arrangement that was originally
set up to provide what in public service broadcasting
the public should want in some respects, but which
might not otherwise be provided. Nowadays many,
many more things are possible. Of course, the BBC
can do a job on Wimbledon or the World Cup
second to none with enormous resources behind it,
but surely there has to be a limit beyond which you
say to the BBC, “Look, there is innovation already
very healthily happening in lots of areas.” It is not
necessary for you to wade in and then distort as a
result the direction of what is an early but emerging
market place.”

Q294 Helen Southworth: But if the BBC has content
that the public want access to and want the quality,
then does the BBC not have a responsibility to be
able to find ways of making it available?
Mr Hambley: If I may say so, these are diVerent
matters. There is absolutely no reason why BBC
content should not be made as widely available as
possible, but the Green Paper and the White Paper
made it very, very clear, supported by the public and
supported by all the evidence which was given, that
the public interest is served by the BBC being
distinctive and providing distinctive content from
what is available elsewhere unfunded by the public
purse. What we are suspicious of is that there are
going to be many things taking place under
“Creative Futures” which are not in any way
distinctive from what the commercial sector
provides, but which are simply another competitive
action by the BBC in an already well-catered for
market. That is why we agree with our colleagues
earlier that rigorous market impact assessment,
properly taken account of by the new BBC Trust and
with proper regulatory impact assessment, is what is
needed before we have another few years of
enormous BBC expansion into new areas that it does
not currently occupy. We are not asking it to roll
back from areas that it does currently occupy or
from the many things it does which are absolutely
splendid and in the public interest.
Mr Perkins: Some years ago Parliament passed
Crown copyright legislation whereby it was decreed
that any publications created at the expense of the
taxpayer should be made available to third parties,
including the private sector, for commercial
exploitation and that is now happening in many,
many areas. I remember at the time suggesting
should this not also apply to the BBC. The content
is created at the taxpayers’ expense. Why is it not
therefore made available to private sector
organisations to exploit in innovative and new ways?
We could consider that kind of approach to the
BBC’s content library. I am sure we would see even
faster growth in terms of innovative and new services
from the creative industries than we are seeing at
present. It would be a major change, but it is
consistent with the approach that it has already been
paid for by the taxpayer.

Q295 Mr Sanders: The licence fee is not a tax; it is
not paid to the Chancellor, is it?
Mr Perkins: Technically not but—

Q296 Mr Sanders: Is a subscription to Sky a tax?
Mr Perkins: It is a subscription that is eVectively
applied to everybody.
Chairman: Before we go down that road—
Mr Sanders: Some people do have to do in order to
get television. There is no alternative.

Q297 Alan Keen: I remember John Hambley when
he was here last time—and can I say my
parliamentary career was the equivalent to yours in
broadcasting, I used to be driven around in a car by
a chauVeur so I am not taking anything away—I can
remember asking this question and I can remember
the figures as well. I said, “Look, I would love to
have Arts World but at that time it was £6 a month,
£72 a year and I said at that time for another £72 plus
£49, I could have the whole of the BBC’s
production.” How do we get it right for the public?
I watch Arts World a lot, I could not aVord it before,
because it is free on Sky now and I add it on for the
money I pay for the football. How do we get it right?
How can you justify the public having to pay £72 for
Arts World whereas if the BBC were not allowed to
produce anything like Arts World I would have to
pay for that?
Mr Hambley: I cannot remember what I said to you,
my memory is not as good as yours, but what I
would say to you now is the public does not have to
pay. The thing they have to pay for is the BBC and
many of them are very, very happy to do that but
they do not have to pay for any of those other
services you describe. They choose voluntarily to
pay for them. That is why I have to respond to Nigel
Evans’ remark about the quality of programming by
saying people choose to watch; they are not forced
to watch. They are not forced to watch the BBC, and
of course they are watching the BBC in declining
numbers, but they are forced to pay for it. The
answer to how you get the system right is to ensure
that you continue the current mixed economy of
broadcasting, the publicly funded BBC which does
things of supreme excellence but which must not
return towards a monopolistic dominance of the
system so that it prevents all those other independent
channels—the Artsworlds, the Community
Channels, the Discovery Channels, the Sci-Fi
Channels—so it does not have a deleterious eVect on
their business. That goes for the BBC and for the
incumbent terrestrial broadcasters with their
immense wealth and privileges, especially in the case
of ITV and Five whose actual contribution to public
service is in rapid decline.

Q298 Alan Keen: You just mentioned the wealth the
BBC have but the point I was making goes further
and I would like the others to answer as well. If the
BBC were restricted so much, I would be paying £72
for Arts World, X amount for football, and it would
cost me a lot more than paying the BBC licence fee.
I am sympathetic to what you are saying. That is
why I asked the question how do we get the balance
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right. I do not want to restrict the BBC. I do not
want to stop them producing a wonderful web site
because we would have to pay other people for it and
for the public it is value for money. How do we get
the balance right?
Mr Hambley: I will let my colleagues answer but I
would say again that the BBC’s place in the
broadcasting economy is secure. I can see that you are
someone who believes that the BBC should be
limitlessly funded and limitlessly expanded. We
believe that that would be damaging to other sectors
of broadcasting and indeed the new media economy.
Mr Perkins: One mechanism that is on the table in
embryo form is Ofcom’s public service publisher
proposition for the future of PSB support on TV.
That has been debated and that debate is still on-
going. What is crucial about it is its recognition that
there are still aspects (which in many respects we have
lost sight of) of broadcasting which deservedly should
be public service broadcasting supported, and the
BBC is almost certainly not best placed to be the sole
provider of those and indeed with the technology
developments such as we now have need not be at all
and should not be. There is surely scope for saying let
us draw back and say what is it that it is absolutely
crucial that the BBC continues to be allowed and
encouraged to do and develop, ring fence that, and
then have a marginal extra area for leadership,
innovation and exploitation, but then outside that
there is a whole new industry growing in new areas
that deserves some support.

Q299 Alan Keen: What about Nick; you do not want
to reduce it to weather forecasts and social security?
Mr Hambley: Nobody does.
Mr Betts: From my perspective, I do not think I can
add a huge amount. I am a huge fan of the BBC. I
worked there for many years and I absolutely
understand why it there. I think it plays an important
part in the broadcasting ecology in this country and
across the world. I think it has to continue that going
forward. I do not want to see it being marginalised or
anything like that. I do not know where you draw the
line but there has to be a line because you cannot
follow the argument that it is being paid for by the
public therefore it can do whatever it wants because
you could not just follow that and say the public
should pay for all creative industries in this country
and be done with it and then everything is free.

Q300 Alan Keen: It is not limitless though because
politicians could not aVord it because politicians get
the blame for what the BBC does, so it is not limitless,
is it?

Mr Betts: We need a good, mixed economy of people
who can make sensible commercial businesses out of
entertaining and informing people in this country,
sitting alongside the public service broadcaster. I
cannot say the line lies here or here but there needs to
be a good, rigorous system for defining where that
line is. I do not have the answer for where the line is.
Chairman: We do need to give the BBC a chance but
a last question from Paul Farrelly.

Q301 Paul Farrelly: Unlike Alan Keen, subscribing
to Middlesbrough FC would not be top of my
priorities, but I would defend the right of
Middlesbrough FC TV (has it got oV the ground yet?)
to have a fair run without being crowded out. Just as
Port Vale have got a man in the Trinidad and Tobago
side, Middlesbrough have now got a winger in the
England side at the moment. We have got the massed
ranks of the BBC here, they are on next, and clearly
they have made on agreement with PACT. Your
situation is not as analogous as the PACT situation
with the BBC, but would it be naive of me to urge the
BBC to come to a memorandum of understanding
with a group such as your, which includes UKTV, so
that we can have less conflict in these matters and
more transparency?
Mr Hambley: I am sure we could have interesting
discussions. We would probably need a referee and I
do not volunteer for that. It is perfectly true that in
general our members have only had unilateral
discussions about their own businesses with the BBC
and other terrestrial broadcasters. It is conceivable on
the issue of secondary rights when the PACT
agreements are all done and dusted, we could seek a
forum to discuss these things with the BBC. The
danger is, however, that all the options are foreclosed
by the discussions that have already taken place.
Mr Perkins: I think too that the feeling from many of
the small players in these markets is one of fear, that
if they go along to the BBC with a proposition or an
idea, then the BBC has the ability to say, “Gosh, what
a stunning idea and, by coincidence, we thought
about it last week.” That is the fear. Sky is in the same
position. For smaller members Sky has the power of
life and death over us all; the BBC just has the power
of death. They are both very able competitors. We
have to work with them variously in diVerent ways. It
is a very diYcult one and the BBC historically, and I
have seen it publishing, remember the digital
curriculum the BBC decided was a great thing for it to
get involved in, as a result of which many publishers
disappeared or gave up entirely educational
publishing because the BBC in its ambitions in that
area saw fit to extend its own remit. It is very diYcult
having a discussion with a competitor that is 100 or
1,000 times your size.
Chairman: We must now move on. Thank you very
much indeed.
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Memorandum submitted by the BBC

Summary

— Against the context of very rapid change in technology, consumer behaviour and consumer
expectations, the BBC has a clear vision of the future of broadcasting—and the role and
responsibilities of a public service broadcasting in that future.

— The principal objective of the BBC—now and in future—is in investing in high quality original
programming and making it available to as many people as possible. The technological changes
we see make it necessary to redefine the distribution channels that we use and to address the
implications of that redefinition.

— We recognise the critical importance of finding the right balance between extending universal
access to content (a core duty of a public service broadcaster) and allowing rights holders and
content creators to realise value from their intellectual property.

— Very complex issues are raised by the changes in the industry and market and solving them requires
both close partnerships, between the BBC, its commercial partners and the creative industries that
create content and hold the underlying rights, and a willingness by all parties to look at innovative,
dynamic models of disseminating programming and capturing value.

— The BBC will use technology to restrict access to some content for consumers overseas, ensuring
that the licence fee primarily benefits UK audiences and maintaining the role of BBC Worldwide
as a commercial exporter of BBC content internationally.

— The BBC’s core approach to delivering on-demand content in the UK is based around the concept
of three windows where listeners and viewers can: catch-up with programmes after they have been
broadcast; where they are then available for commercial exploitation; and where most
programmes then pass into a public service archive where they are available to all licence-fee
payers. This approach seeks to balance for the licence—fee payer the benefits of access to the
programmes they have paid for against the increased costs, and forgone revenues, of providing
such access.

— This proposal—amongst others for the new Charter period—will be conducted within the new
framework of transparent, rigorous and accountable governance.

Context : the Changing Media World

In June 2004, the BBC published Building Public Value, the BBC’s vision for its role in the forthcoming
charter period and beyond. It described the transformative potential of new media for UK audiences—both
as citizens and as consumers—and noted that:

“Digital radio and TV audiences will soon have the same flexibility as internet users to control
when and where they watch and listen to programmes. We expect seven in ten homes to be able
to schedule their viewing and listening at a time that suits them best by 2016. Many will use
personal video recorders (PVRs), which will be able to hold as much as 4,000 hours of content
(equivalent to six months of output of a 24-hour television channel), compared to just 40 hours
today (see box below). At the same time, downloading and file sharing of video and audio from
the internet will become commonplace for many people.”

Since Building Public Value, the scope and scale of these changes has become even clearer.

In the commercial market, media and telecoms giants are accelerating their development of
comprehensive packages for consumers, encompassing mobile and fixed telephony, video-on-demand,
broadband internet access, as well as traditional linear TV and radio. BSkyB is piloting new services via
broadband, and its competitors NTL and Telewest are merging—enlivened further by their proposal to
acquire Virgin Mobile which would create a multi-platform rival to both BSkyB and BT.

Consumers are also voting with their wallets. Eight million adults now own a portable MP3 player, with
5.9 million of them using it every week. Apple is seeking to continue its success in this market by oVering new
video-enabled models, with US broadcast networks now oVering downloads of their most popular shows. In
linear media, digital growth is also continuing apace. Over 70% of homes now enjoy access to digital
television. Digital set-top-boxes that enable analogue televisions to receive digital signals now come
equipped with hard disk drives to record television for replay on-demand. DAB take-up is increasing in
speed—with industry bodies predicting that cumulative sales had topped 2.5 million by the end of 2005.

Radio provides an example of convergence in action. Recent research by RAJAR reveals that 9.7 million
adults have listened to the radio via the internet, 4.6 million of whom do so every week. 17.3 million adults
have listened to radio services available through their television—with 57% of them listening in this way
every week. Three million adults claim to have listened to the radio via their mobile phone.

We believe that the pace of these changes heralds a “third age” of broadcasting, driven by this
proliferation of digital technology and by the changing expectations of audiences.
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The “first age” was a time of linear channels and limited choice on both television and radio. The launch
of BSB and Sky Television in the late 1980s began the “second age” of broadcasting, characterised by vastly
expanded choice for audiences but a continuing emphasis on linear scheduling. The launch of digital TV
and DAB further increased choice, and have laid the foundations for the future of broadcasting. The “third
age” is now approaching fast. This is a fully digital world, where huge choice is accompanied by a
proliferation of ways to view and listen (on PCs, mobile phones, digital TVs etc.), and by a growth of on-
demand services that permit viewing and listening whenever it is convenient.

The concepts of “timeshifting” and portability have become part of the everyday. So much so, that the
New Oxford American Dictionary named “podcasting” (the publication of audio content online in a form
that can be transferred to and consumed via an iPod or other MP3 player) as its “word of the year” for 2005.

But the central issue—about what will be available for consumers to watch, listen to and interact with in
the new world—is the key concern of the BBC. Increasing choice is not always the same as increasing or
sustaining quality and variety—and the clear role of the BBC is to continue applying the principles of
quality, independence, impartiality and universality to meet the needs of all audiences. The BBC brand
embodies these values, both in Britain and internationally, giving the Corporation a powerful role in this
changing world.

Adapting to the New World

This is a world of near infinite choice and intense global competition—and audiences are already adapting
to its possibilities, demanding that brands and services they trust keep pace with change. In this third age
of broadcasting, a wide variety of international players are converging on UK audiences—distribution
networks, software providers, device manufacturers and content creators. Change is aVecting each of them.

The distribution networks provide access points—DSL broadband connections, cable, 3G mobile,
satellite and more “traditional” modes like terrestrial broadcasting. Some of these channels provide almost
unlimited shelf-space for content, and have the capacity to deliver data and content streams at previously
unimaginable speeds. However it is worth noting that very high speeds currently can only be achieved in
some urban areas.

The devices that connect to these distribution channels are becoming more powerful—with more storage
capacity and greater functionality. By way of example, the capacity of Apple’s iPod has increased 12-fold
in three years, while the cost-per-gigabyte of storage has halved each year. Less portable devices are also
growing in size—with Personal Video Recorders now routinely allowing 100 hours of television to be stored
and replayed on-demand. All of these devices are now commonplace.

The software that users need to access content and services through these networks and on these devices
is also becoming more powerful and more sophisticated. Sky’s electronic programme guide is just one
example of a familiar navigational tool, but Google and Yahoo are both positioning themselves as
comprehensive directories of audio, visual and text content. Other software helps users to organise their
content, or to decrypt copyright-protected files. It is putting audiences more in control of their own viewing
and listening: jumping from programme to programme, medium to medium, scheduling their own
entertainment, and in some cases, even producing their own for others to share.

Finally—and most critically—there are the content creators and rights holders who fill this digital world
with compelling music, films, programming and information that can capture the imagination of audiences.
Content creators need to meet the creative challenges of this new world: where programmes, films and audio
need to attract audiences, and be suitable for consumption on a wide range of devices. Producers of popular
drama, for example, will need to consider how their programmes will look on a 4cm x 5cm portable screen,
as well as on a huge widescreen plasma television.

The proliferation of platforms and business models also raises crucial economic, legal and regulatory
considerations.

Challenges and Opportunities for the BBC

Whatever the changing patterns of consumption, the BBC is absolutely convinced that its role in investing
in radio & TV content will remain crucial and that the main public service and commercial broadcasters in
the UK will remain the most significant investors in new, original UK TV content for the foreseeable future.
A report for the BBC published in 2003 concluded that the UK spends more per head on domestic TV
content than any other country in the world—including the US. The BBC has played a central role in this
outcome, accounting for 40% of all spending on UK television content, and the report suggested that as
commercial broadcasters are put under pressure by audience fragmentation and increased competition, the
relative importance of the BBC’s contribution to content creation will increase.

The entry of players such as BT and Google into the UK’s on-demand market will result in new revenues
for the content sector through their investment in the acquisition of new media rights. However free-to-air
television will retain its key role in making and commissioning new original content, and then ensuring
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universal access to this high quality programming in a whole range of genres. The security of the BBC’s
funding and its unique mission mean that it is well placed to take creative risks in diYcult genres such as
comedy, current aVairs and landmark factual programming.

The BBC is at the leading edge of change, as a major content creator and distributor. If the UK’s leading
public service broadcaster does not adapt to the changing behaviour and preferences of its audience, public
service broadcasting itself will begin to decline in impact and relevance.

The challenge is made greater by the ease with which digital media can currently be copied, distributed
and shared between users. Piracy is now as much of an issue for the media industry as it has been for the
music industry. By way of example, earlier in 2005 the first episode of the revived “Doctor Who” was leaked
onto the internet. Tens of thousands of fans were able to download the episode from sites such as Bit Torrent
even before it had been transmitted on BBC One. Stepping up copyright enforcement eVorts is one response
to this kind of situation—but it can only be part of the solution. In common with the music industry, we
believe that an essential component of any anti-piracy strategy must be to provide alternative, legitimate
means of providing audiences with content that they might otherwise access illegally, with no benefit to
rights holders and content creators.

5,000 households have taken part in the trial of one of the BBC’s responses to this new world—a legal
system providing temporary downloads that will become part of a comprehensive integrated media player
currently called “myBBCplayer”, building on the success of the BBC radio player. Still in development, this
is a system that will provide a legal way of accessing the BBC’s audio and visual content, within clear and
technologically-managed limits. The trial allows users to view content typically for a week following the first
transmission of a programme on one of the BBC’s linear channels. Through systems such as myBBCplayer,
audiences will be given legal ways of meeting their desire to timeshift and transport BBC content in which
their licence fees have been invested.

The idea of the Creative Archive was announced as part of the BBC’s Building Public Value manifesto, and
is a particularly innovative example of an on-demand service that could oVer licence fee-payers something
genuinely new and enriching. It would allow users to permanently download, re-use and include material
in new work that they create themselves. It could be particularly helpful in supporting lifelong learning—
with students, for example, being able to incorporate BBC material into school or university projects, and
home users developing their own personal hobbies and passions. However, it is important to note that it is
likely to be only a small part of the BBC’s overall archive strategy.

As these propositions are developed, trialled and—if they pass the rigorous approvals process outlined
in the government’s Green Paper—then launched, the BBC will work with its partners in the creative
industries to develop appropriate rights models. These models must allow the BBC to sustain the impact of
public service broadcasting by delivering it in new ways, while preserving (and wherever possible building)
commercial value that rights holders can extract and reinvest in the creative industries. One of the main
concerns for the BBC as it adapts to this changing world is to ensure that it continues to secure the rights
that will permit on-demand and new media exploitation.

The Secretary of State has termed the licence fee “venture capital for the creative industries”. From a
rights perspective, this is particularly true. The BBC currently spends nearly a billion pounds a year on rights
of some form or another—payments to the music industry, to independent producers, to contributors and
content creators, sports rights holders etc. The BBC invests much of the licence fee in UK creativity of all
sorts—in filmmaking, musicians and composers, dramatists and screenwriters, comedians etc. Radio 3
remains the largest commissioner of new classical music in the world—with 250 composers receiving
commissions in the last five years. The BBC’s role as a cultural patron has been reinforced by the Green
Paper, and “stimulating creativity and cultural excellence” has been redefined as one of the core purposes
of the BBC during the next charter period.

Over the years the BBC has generally enjoyed a very good relationship with rights holders and the
organisations that represent them, and a strong sense of mutual dependency and support between the BBC
and the creative industries. These relationships will become even more important as we all face the challenges
of a rapidly changing world. New partnerships will be needed for this new world that recognise both what
the audience expects from a public service broadcaster, and the importance of protecting and nurturing the
position of content creators.

To this end the BBC is working with rights holders and content creators to help them fully understand
its plans, and listen to their views and seek to address their concerns. Solutions will be found that maximise
the public value of the BBC’s investment, while respecting the importance of future commercial exploitation.

There are numerous examples of the BBC working successfully with the industry to make our content
available on-demand: for example on the cable platform, on Homechoice (broadband) or the recent
agreement with Orange to make BBC comedy clips available on mobile phones.

In the summer of 2005 the BBC launched a download trial as part of its Beethoven season. Recordings
of all nine Beethoven symphonies performed by the BBC Philharmonic Orchestra were made available for
download for seven days after broadcast. Prior to the trial the BBC sought the views of the Association of
British Orchestras, the Musicians Union and two of the major classical record companies and the general
consensus was that this was a worthwhile experiment in order to test the market. It was agreed at the time
that the BBC would share any information learned with the record industry. The resulting demand took
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everybody by surprise and whilst controversial also demonstrated widespread demand for content delivered
in this way. Since that experiment the BBC has, as agreed, shared all the information learned with the BPI
who in turn have shared their figures on the impact on CD sales. The figures show that the overall eVect of
the raised profile of Beethoven during the experiment, and the over 1 million attempted downloads, resulted
in an increase in CD sales of over 109%, creating a positive market impact.

It is worth noting that podcasting is becoming increasingly popular. Public service broadcasters in Sweden
& Denmark have oVered free downloads of Mozart symphonies played by their in house orchestras, and in
UK The Times has announced that it will oVer free music podcasts every week. Meanwhile, the evidence
emerging from the BBC’s podcasting trial gives an indication of its popularity: In December the Chris
Moyles weekly 20 minute podcast featuring speech highlights from his Radio 1 programme was downloaded
nearly half a million times, only slightly more than the 413,492 downloads for the Today programme’s 8.10
interviews during the same month.

Developing an Appropriate Rights Strategy for the Future

The challenges that the BBC and others face in securing a modern rights strategy for the on demand world
are many and varied.

The BBC must strike new partnerships with rights holders that demonstrate how the BBC’s public services
can support and complement commercial activities. Our recent music deal with Universal Music is just such
an example, which allows Universal to exploit BBC archive material that features their artists. CDs can be
released, for example, of archive Radio 1 or 6 Music sessions. This kind of mature, mutually beneficial
relationship builds public value for audiences by securing access to music, and providing opportunities for
rights holders to realise commercial value.

BBC Worldwide, whose global English language exports are second only to Hollywood studios, plays a
key role in distributing British content, from the BBC and others, to UK secondary channels and platforms,
such as UKTV and mobile phones, and globally in exporting the best of British television. BBC Worldwide
sees new technology and distribution channels as a way of increasing these exports.

Modern deals are being concluded with talent unions, collecting societies and other representative bodies
that are designed to be flexible, cost-eVective and future-proof. As this paper has outlined, the BBC intends
to continue its commitment to originating and commissioning new UK content. In the digital world, this
will require clear and flexible frameworks for acquiring underlying rights, and rewarding rights holders and
content creators for their work—now and in future. One of the ongoing challenges in recent years has been
clearing and re-clearing archive material for use on new platforms (such as for the BBC’s digital radio
stations).

The BBC must also consider the rights frameworks that underpin our relationship with independent and
other external producers. The Code of Practice for television commissioning that has been in place since
January 2004 has been instrumental in clarifying the ownership of primary and secondary rights. The
challenge is to keep this framework relevant in a changing world, always ensuring that the right of
independents commercially to exploit their intellectual property does not impinge on the BBC’s ability to
serve the licence fee-payer. To that end, the BBC is actively participating in Ofcom’s current review of the
Television Production Sector, which inter alia is examining the future of new media as a means of
distributing commissioned content.

With the emergence of downloading as a mode of distribution (in tandem with live streaming),
implementing eVective Digital Rights Management (DRM) becomes more crucial as a way of preventing
piracy. EVective use of technology can also assist the BBC as it seeks to protect the interests of licence fee-
payers by restricting access to some content for consumers overseas. The use of a technology called GEO-
IP can allow the BBC to erect a fence around UK-funded content, ensuring that the licence fee primarily
benefits UK audiences.

The BBC, like others, must develop eVective methods for enforcing its copyrights—and the copyrights of
others. But to repeat, the BBC believes that this must go hand-in-hand with increasing access to content
through legitimate means. Such an approach also creates the opportunity for the BBC to raise awareness
of copyright issues through information and educational programmes, and through new websites that can
be targeted at young consumers.

The fundamental model that the BBC proposes to balance the interests of licence fee payers and content
producers in providing on-demand content through the integrated MyBBCPlayer referred to above is based
around three “content windows”:

— Window One—catch-up: viewers and listeners will be able to see or hear any programme within
a short period after its transmission, say seven days as in the current trial, providing that the BBC
can obtain rights clearance for those programmes not made in house. We plan that a limited
volume of TV and radio programming would also be made available for “series stacks”, where
entire series would be made available for the duration of their run plus seven days.
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— Window Two—the commercial window: the commercial window would open at the end of the
window one holdback period. BBC content would be available for commercial exploitation, say
through subscription channels (such as UKTV) or download via IP or mobile networks. The
amount of time which programmes will spend in this commercial window will vary by genre.
Programming that is no longer generating a commercial return would then be made available for
the BBC’s archive in Window Three.

— Window Three—the Public Service Archive: the public service archive would consist of
programming that has either passed out of the commercial window or—in the case of some
content—has come straight from window one. The scale, richness and development of this archive
will be proportionate to the resources that the BBC can devote to it and its ability to negotiate the
relevant rights in perpetuity.

While the BBC is clear about the principle—balancing for the licence—fee payer the benefits of access to
the programmes they have paid for against the increased costs, and forgone revenues, of providing such
access—the detail and in some areas surrounding rights acquisition, the practicalities, remain to be resolved.
We would very much welcome the views of the Select Committee as to how these proposals can best be
developed to meet the interests of licence-fee payers.

The Creative Archive

The Select Committee specifically mentions the BBC’s Creative Archive initiative in the terms of reference
for its inquiry. This is therefore a welcome opportunity to clarify the scope of this innovative project, and
to provide some reassurance on its implications.

This evidence has already outlined the aim of the Creative Archive, and places it in the context of a full
range of on-demand proposals. The BBC recognises that by oVering to share content rather than oVer
“another opportunity to view”, the Creative Archive raises some of the most complex issues for rights
holders and content creators, including the issue of “moral rights”.

This is why it is essential that the Creative Archive is being built in partnership with others. The current
partners in the project include the BBC, Channel Four, Teachers TV, the British Film Institute, the Media
Trust (for the Community Channel) and the Open University. The aim of the project is to create a
substantial—but selected—national archive of audio visual material in the public domain that is available
for users to download, manipulate and reuse for their own ends. To become—in other words—creative fuel
for the nation.

Content available from the Creative Archive is subject to a specifically designed licence that allows only
non-commercial use of the downloaded material, subject to some restrictions. The basic rules are:

— Creative Archive content is for personal and not-for-profit educational use. Users are not
permitted to sell or profit financially in any way from its use.

— Anything created using Creative Archive content must be licensed to others under the same terms.

— Anything created from Creative Archive content must credit those who have contributed to it.

— Creative Archive content cannot be used to promote political, charitable or other campaigning
purposes, and must not be used in a defamatory way.

— Content is made available for use within the UK.

The current trial also requires users to register and accept the terms of the licence before they can
download clips. For added security, the archive content released under the Creative Archive licence will use
limited Digital Rights Management. The current trial is testing a patented video watermarking technology
that embeds a virtual barcode into the video clips. This barcode can be read through video editing and
format changes so that any video sequence can be traced back to its source. This will not interfere with
legitimate creative users, but it will assist the BBC in the event that any use is made of the material in breach
of the licence terms.

Content is licensed into the Creative Archive only where permission has been granted by all the relevant
rights holders. This process is a complex one, and for the current trial requires material to be cleared on a
case-by-case basis. The results of the trial will be tabled in future discussions with rights holders, and we
hope that this will lead to more standard agreements and arrangements. The Creative Archive should be
understood for what it is—a pioneering concept that will require time, confidence and consensus to fully
implement. Meanwhile, the BBC has limited itself to a selected set of content released to test the proposition.
As part of the joint arrangement with the other members of the Creative Archive Licence Group, nearly 200
hours of content from all of the partners were available for downloading.

The Public Value Test

The BBC believes that the various proposals mentioned here will greatly enhance value, convenience and
choice for its licence fee payers. But the ability to deliver them will depend on both having the necessary level
of funding (on demand services are a key part of the BBC’s licence fee proposals) and on the appropriate
regulatory approvals.
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The White Paper makes clear that all new services and significant changes to existing services will be
subject to a Public Value Test, which will be applied by the BBC Trust and involve weighing up the “public
value” of the proposed change against its impact on the market.

The Public Value Test will involve consultation with stakeholders, and a market impact assessment
conducted by Ofcom, and should comprise an assessment of the following factors:

— the value licence fee payers would place on the service;

— the value the service delivers to society as a whole through its contribution to the BBC’s public
purposes and priorities; and

— the value for money delivered by the service—including a consideration of whether licence fee
payers might benefit from a corresponding reduction in the licence fee.

Conclusion

The tremendous opportunities that technological change presents for UK consumers and businesses will
be maximised through the industry as a whole taking an innovative and flexible approach towards rights
management. The threat to rights-holders of the ease with which their content can be copied at high-quality
is oVset by the opportunity to develop real-time, low cost distribution channels.

The BBC is determined to play its part in developing partnerships based on innovative business models
which will benefit its licence-fee payers, its partners and the UK creative industries as a whole.

27 March 2006

Witnesses: Ms Caroline Thomson, Director of Strategy, and Mr Ashley Highfield, Director of New Media
and Technology, BBC, gave evidence.

Chairman: Having spent a large part of the morning
talking about the BBC, can I welcome our final
witnesses, Caroline Thomson and Ashley Highfield,
to respond on behalf of the BBC. Nigel Evans?

Q302 Mr Evans: You have sat through the other two
sessions so there you have it; you are fairly well
hated, are you not?
Ms Thomson: It is the first time I have appeared
starting oV as the Angel of Death!

Q303 Mr Evans: Would you like to respond to some
of the things you have heard?
Ms Thomson: You will probably want to ask some
specific questions about it. I think there is a lot of,
perhaps understandable, suspicion about the BBC
and there is a lot of concern because undoubtedly the
changes in the media and in technology in new media
do create a lot more challenges for how we operate
as a public service broadcaster, and in what space we
operate. Life used to be easy when it was only about
rationed analogue spectrum and it could all be
highly regulated. It is now very complicated. There
are, however, a number of misconceptions which I
would want to correct. First of all, I can understand
why misconceptions may occur but it is a myth, it is
a misconception that the BBC is getting ever bigger.
In a world where the range of media revenues is
expanding, the BBC is actually getting smaller, and
we are happy to provide the detailed statistics behind
what I am going to say to you later if you would like
to see them. Ten years ago we had 46% of media
industry revenues; we now have 23% of media
industry revenues. Even if we get the whole amount
we bid for in the licence fee negotiations we will
decline, we reckon, to about 20% of industry
revenues.

Q304 Chairman: In terms of the fragmentation that
has taken place of online services and satellite
services, the dominant position the BBC has in terms
of revenue must have got greater because the rest of
the cake is divided among many more players than
it was, say, 10 or 20 years ago.
Ms Thomson: That is true up to a point, although
everyone is moving into a converged world, so ITV,
for example—which you heard had problems with
the rights issues raised by it launching a range of
spin-oV channels in the digital world—have
acquired Friends Reunited as a part of their multi-
media strategy. Everyone is moving into this world
and is operating with a variety of the revenues. For
ITV their revenue source is no longer just advertising
on ITV1, it is across a range of channels, and they
make increasing amounts of revenue, for example,
out of telephony charges. Then you have online and
the possibility of subscription services, charges for
on-demand services and charges for advertising
there. The other thing I would say is I think you have
been presented with a picture of a media industry
that has somehow got this colossus of the BBC—and
if I am not the Angel of Death, I am an elephant—
that is squashing everything in sight. With me that
does not sit with my experience of what the media
industry is like in Britain today. We have seen an
explosion in the number of television channels in
Britain over the last 10 years, quite rightly and it has
been a brilliant thing too because it has been very
good for audiences and very good for creative
industry. We have seen an explosion in the range of
online services, a great growth in commercial radio
and indeed you had a very good example from the
lady who spoke from the local newspapers this
morning about just how vibrant they are. When they
have had to compete with BBC local radio, which
has made a very heavy investment in local
journalism and has very big audiences compared
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with what you have in local television service,
nonetheless their advertising revenue, we were told,
has grown over the last 13 years. Even if it were true
that we were somehow this elephant, I do not see
how it is realised in the experience of the media.

Q305 Mr Evans: So your message to the people you
have heard earlier on is stop whinging; the BBC is
going to carry on investing huge sums of money into
the new digital services?
Mr Highfield: If I could answer that one.
Ms Thomson: We are not in John Reid mode here.
Mr Highfield: The online market has gone from
being worth zero to being worth something like £10
billion in the UK in the space of 10 years. It is now
a bigger industry than the television industry and
those revenue streams are split across service
providers, access content, e-commerce and so on
and obviously the advertising market is in extremely
rude health online having overtaken now both radio
and outdoor advertising. The BBC spends around
£73 million on its web endeavours for BBC.co.uk
out of a total market size of about 10 billion. The
Philip Graf review concluded that it could NOT be
shown that the BBC had a belated market impact.

Q306 Chairman: What is the next highest spend?
What web site came second and how much did they
spend? You spent £73 million. What is the next
competitor in the market?
Mr Highfield: There are countless players who spend
a great deal more than that and their names are
Google and AOL and Microsoft with MSN. We are
playing in a converged landscape. If I can put a bit of
context on what that spend is. That spend we make is
3% of the licence fee (currently £132.50) which
therefore equates to about £4 a year or 33 pence a
month. That is what it costs currently for BBC.co.uk
and the proposed services in the White Paper would
take that up to around about 80 pence in today’s
value by 2030, ie the cost of one download on
iTunes.

Q307 Mr Evans: If you do not get the increase that
you are asking for, are you going to cut back on the
digital services or because it does not cost that much
money, will you still carry on doing what you are
doing?
Ms Thomson: There is a second point to be made
which will answer that question but also in response
to the other points that were made earlier, which
does relate to governance, and I think you can
absolutely argue, and I think you have heard me
admit it before, that the BBC was slow to register in
a converged world the necessity to be rigorous about
its impact on the market, but we are now operating
in a diVerent climate. We have a diVerent culture
within the BBC about it and crucially we are going
to have a diVerent governance structure. We have a
Trust which is obliged to represent licence fee
payers’ interests, not just the BBC’s. As part of that,
they are specifically going to be enjoined in the
Charter to recognise that part of the rights of fee
payers’ interests are in having a plural media market,
so they should not be taking decisions just in the

interests of the BBC but they have an interest in
sustaining a wider media market. They are going to
do this thing of having service licences and public
value tests. So it is no longer the case that Ashley and
I can sit here and say to you that we want to do this
and we want to that, because we cannot do it without
going through a process. We cannot launch a local
television news service without doing a public value
test on it and so on across a range of ideas that we
have.

Q308 Mr Evans: On that point, can I ask if the BBC
does not do these local television channels, do you
think the commercial sector will provide them?
Mr Highfield: It is a good point.
Ms Thomson: It is a very good question.
Mr Highfield: We started piloting this and came up
with the idea, as indeed in a number of areas where
I think we can innovate, partly because of the way
we are funded, and if other people come on board,
as ITV have done with their trial in Brighton and
Hastings, then to say actually you should not now be
doing it because you were first in the market and
innovative and created a market is a diYcult
argument to make from the commercial sector. I do
not think fundamentally it is anything like the same
kind of service. If you go to the ITV service it is
heavily driven, as indeed all the regional press is, by
the classified market. That is something that the
BBC is absolutely not in so we are not competing for
revenue streams. We are actually not really
competing for the kind of audiences. The kind of
audiences using those services are going there to find
their next car, bike, holiday, or whatever.

Q309 Mr Evans: If you look at the ITN news service
which was taken oV the air about six months ago or
however long ago it was, was not part of the problem
that the BBC’s coverage, and Sky to a diVerent
extent, meant that there was no avenue for it even
though you could say the BBC was not chasing the
same sort of advertising that the ITN News Channel
was but still you came in and you provided so much
and such a wide coverage of news that there was no
room for the ITN News Channel?
Ms Thomson: I think the problems of ITN go wider
than just the competition with News 24 and the
News Channel. It would be completely wrong to
suggest that competition for audiences did not have
any impact on ITN’s continuous news channel but
they were last in the market and Sky was the market
leader until very recently, when News 24 has
overtaken it, and that is always a very diYcult thing
to do to enter as the final entrant. Also of course you
have got CNN and Fox and so on and various
other people.

Q310 Paul Farrelly: You will have heard us talking
previously, Caroline and Ashley, regarding the new
terms of trade that you have agreed with PACT and
concerns from the Satellite Broadcasters Group. As
this is a recent development could you explain to the
Committee exactly what new rights and freedoms
you are oVering independent producers to exploit
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their rights during the period in which a series is
being transmitted and then after the final episode is
shown?
Ms Thomson: I will give you a bit of context and
Ashley will tell you the detail. We were very pleased
to negotiate this agreement with PACT. As you will
know from our previous hearings, the BBC’s
relations with independent producers have not
always been of the best. Over the last 18 months we
have put a lot of eVort into developing more of a
partnership approach to our relationship with
PACT and we think being the first broadcaster to
reach a deal with PACT like this is a real sign of that,
and we are very grateful to them for the way they
have conducted the negotiations. It is a tough
negotiation. There is a lot of power on PACT’s side
nowadays, so this is a deal that is fairly entered into
on both sides and of course sits within an Ofcom
framework, as you were hearing from previous
witnesses, but Ashley might like to give you some
more of the details.
Mr Highfield: I suppose the context is that audience
behaviour is changing and audiences increasingly
are not around at eight o’clock on a Wednesday
night to watch the programme that we choose to
transmit. We understand that and PACT
understands that. It is in everyone’s interest if the
audience gets the first opportunity to see a
programme. Everyone wins. The seven-day window
that gives that first opportunity to see a programme
so you can stay with a series or catch up is a very
straight forward proposition. In the framework we
have agreed with the BBC, you can download from
the BBC within that seven-day window. You can
then keep it for the duration of the series, a 13-week
series, and then once you start to open that file to
view it, you have got up to seven days to view it
before the file expires, ie what we are eVectively
doing is giving you another chance to see the
programme for the first time. You are not
downloading it to keep it. We are not giving you
ownership of the programme. It reflects the
changing ways of consumption of our programmes
to an “any place, any time, anyhow” society.

Q311 Paul Farrelly: Can you just for the purpose of
this inquiry explain exactly in which situations the
BBC will control new media rights, be it video
on demand, mobile or Internet broadband
applications, and simply share revenue, and where
independent producers have the control and then
have to share revenue with you?
Ms Thomson: It is important to say of course for the
BBC that the majority of production is still our own
in-house production, so we are talking about the
30% odd that are with the independents. What the
arrangement gives us is that we basically acquire a
five year rights term for independent production and
then the rights revert to the independent producer,
and what happens to it after then is entirely up to
them. It lets us not only have the first showing in the
UK, but there are essentially two seven-day periods
so that viewers can download the programme in the
first seven days and they can then hold it on their PC,
or wherever they want to keep it, for up to 13 weeks

and then they can view it. Once they have accessed it
to view it, they have seven days in which to view it.
Those rights exist for us for all of our independent
producers. You were having a discussion earlier
about holdback periods. What we have done is tried
to make them more streamlined. We have not
essentially changed the arrangements we had on
holdback which we have had for some time. We
made it an easier and more streamlined process on
holdback. The basic rule on holdback is that
programmes can be released as early as within six
months of their first showing in the UK. That is not
the same for children’s because repeats are a much
more important part of the children’s mix and
children’s will be held back longer. There is an
element of discretion in it because clearly some
programmes are worth more to viewers than others,
but the principle we operate on is that the licence fee
payer has invested in these programmes, and it is
very important that they get good value out of them
on the BBC, which is free to them and universally
available. We want to make sure that happens before
they can go elsewhere. Obviously also some of the
programmes are very important to us. We have
invested in the talent, we have developed the talent
for us for the channel. We do not always succeed in
keeping them. Ricky Gervais from The OYce was
wanting to exploit the new media rights and chose to
develop them with The Guardian and not with us.

Q312 Paul Farrelly: Can you explain to us exactly
where the five years applies?
Mr Highfield: We are still working through that
internally. This is one of the current debates. I
thought the previous conversation about collapsing
windows was pretty accurate. We are seeing that as
well. So the three windows we are looking at at the
moment are the seven-day public service free
window, then the commercial window, when indeed
both ourselves and the independents have the right
to the commercial exploitation, and then the five
years onwards. I think, again, most people are
starting to agree, that most of the commercial
exploitation has to happen pretty much up front
because of the ability to illegally pirate content and
therefore the five year plus window is probably post
most of the commercial value in there. What we are
looking at is a model that would have those three
windows and where the five year plus window, the
archive window, would be predominantly public
service but with the understanding that certain
genre, some comedy, might have commercial
exploitability for 40 or 50 years, in the case of Dad’s
Army. This is an on-going debate at the moment and
indeed the archive proposals will come forward to
the Governors or; the Trust and be subject to a
public value test if they so decide.

Q313 Paul Farrelly: I am sure you would agree that
it is in the public interest as well as the licence
feepayers’ interests if they wish to choose
programmes through other channels and pay for
that, but it is important that what I would describe
as the creative tension that has existed between the
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producers represented by PACT and yourselves and
other broadcasters does not transmute into a cosy
club that freezes other people out.
Ms Thomson: Absolutely.

Q314 Paul Farrelly: How are you going to address
the sorts of concerns that have been put forward
today by the Satellite Broadcasters Group, which
includes UKTV, as you adapt the codes of practice
and agreements and understandings you reach with
other parts of the broadcast universe?
Ms Thomson: You are absolutely right, we want
to support a vibrant community, a range of
broadcasters, partly because of course we would like
a good competitive market for the rights for
programmes, whether they are independent or made
by the BBC. I think that is quite an important point.
We do have to operate within competition law in the
way we sell things. You talk about cosy deals; we are
not allowed to do cosy deals. We have to work
within a market but within that of course what is
perfectly legitimate to criticise us for is if we
warehouse stuV, sit on stuV, which historically we
were accused of on some occasions with some
justification, and that is now much more diYcult
for us to do, partly because of the growth of
independent production.

Q315 Helen Southworth: I am particularly interested
in how you are going to look at the new media third
window and how that will enable creative
developments.
Mr Highfield: We have got two strategies on this. If
anyone tells you that they have cracked this and
know all the answers, then they are wrong. 99.9% of
all archive content is still stuck on shelves gently
vinegaring away. This is a new market. On the one
hand, we have looked at a project called the Creative
Archive which allows clips (not full programmes of
the BBC) of our content to be downloaded on to the
Creative Commons licence framework which in
answer to earlier comments about educating people
about intellectual property rights is our initiative in
that regard, that we make it very clear that clips that
people can download are theirs to edit, to keep, to
create new content but they must follow the rules
and they must attribute the content time from where
it came. If they change it, they must log that fact as
well. It is right only within the UK and certain other
parameters around the Creative Commons licence.
We have run this across a number of initiatives. On
the Radio One site we allow people to download
clips and experiment with it as a youth-orientated
audience. We ran the Open Planet archive against
some of the clips from Planet Earth and asked people
to see if they could come up with their own short
film, submit it back to us and then we have given a
prize out for the best original new content created. It
was that which won the BAFTA a couple of weeks
ago. This is not an initiative just of our own. We are
working with Channel Four and the BFI and the
Open University to create this open rights
framework, with very clear and careful control. That
is one extreme. At the other extreme is to be very,
very careful and protect rights’ holders, particularly

ones that are commercially valuable, with digital
rights management. So at the other end we are
looking at what we ran as an IMP trial a product
that has now gone to the Governors or; the Trust for
a public value test, the Sunday catch-up, with
complete digital rights management, and we are
looking at an archive project with the same digital
rights management, ie we will protect it within the
UK so you could not access the content from the
outside. We would look at making sure that there are
windows so you do not get to keep the content
forever, you just get certain rights to view it at
certain times and so on. We are taking a “yes
and . . .” approach to the archive but both these
projects may well be liable to a full public value test
to look at potential negative commercial impact.

Q316 Helen Southworth: Who is the target user
group for that?
Mr Highfield: It has been fascinating to see that the
Creative Archive has spanned right across from the
winner, a woman in her 50s I believe, who won the
competition the first time she had ever tried
downloading and editing stuV, to teenagers playing
around with it for school projects (there is a very
heavy educational element to it) to a pilot that we
have put onto the local Where I Live site of local
archive footage that people can use as a local history
project, for instance. So there is no cliché as to who
does this or who would be interested in it.

Q317 Helen Southworth: In your evidence, you were
focusing on the ability to provide alternative
legitimate means of providing audiences with
content. Is this going to be a key driver in the
education process of enabling people to understand?
I think in some ways I am taking a slightly diVerent
view to Nigel. I do believe that there are large
numbers of people who do not understand and want
to be able to understand. We do not necessarily help
them in that process. Do you think this is going to be
a key driver in changing things?
Mr Highfield: I do. We have had literally hundreds
of thousands of downloads through the various
pilots of the creative archive. Everyone who does
one of those downloads has to register and has to go
through the process of understanding what their
rights are. It is a quick but quite thorough education
in digital rights.

Q318 Helen Southworth: Do people actually have to
read or just click at the bottom?
Mr Highfield: How much they take in I do not know.
We can only go as far, can we not, but we are
making, I think, some substantial eVorts in this
regard to make people aware of the issue of piracy
and rights management. I think if you provide
people with legitimate models for download,
whether it is iTunes or the BBC, that most people
will want to go legit and most piracy happens
because there is no alternative.



3442451030 Page Type [O] 08-05-07 12:17:37 Pag Table: COENEW PPSysB Unit: 4PAG

Culture, Media and Sport Committee: Evidence Ev 143

13 June 2006 BBC

Q319 Chairman: Do you think your slogan “Find it.
Rip it. Mix it. Share it. Come and get it” helps to
educate people about the need to pay for it or respect
the rights’ owners?
Mr Highfield: Yes, actually I think that phraseology
is pretty common on the net, as you will know John.
iTunes themselves have exactly those words “rip”
“mix” “burn”. In fact, Microsoft in their download
service in the media centre have the same words as
well. They are the common parlance of the Internet.
To burn is just a word for creating content on a
DVD or a CD, so I do not think they are in any way
the language of piracy. In fact, I think they help
particularly with some of our target audiences, like
on the Radio One web site convey what is possible
with our content.

Q320 Chairman: Are you aware that at a time when
the creative industries are struggling to get across the
message to people that they should pay for content
and that a large amount of the content which is
available free is actually illegal, that there is a
problem for the BBC to suddenly come into the
market and make available huge amounts of
material for nothing? Surely, that slightly
undermines the message that they are trying to get
across that people should be responsible and pay for
the material?
Mr Highfield: I think it is a win/win. I think it is more
complicated than that. If we create or help create a
market for legitimate downloads of content, which I
think we absolutely did on the IMP trial which
oVered BBC programmes for seven days and on the
creative archive, then we can use our presence firstly
to educate people but we are also creating a market
in the first place that the secondary commercial
windows can then exploit. That was one of the
conclusions from the Graf Review, that we had
helped create markets and in that case he said there
were as many as two million people online for the
first time. What we were doing, for example, on the
IMP trial was oVering programmes legitimately to
download. We were the first broadcaster in the
world to oVer legitimate peer-to-peer downloads.
Up until then it had been the preserve of the illegal
old NAPSTERs and so on of this world, illegal sites.
We have created now a diVerent language, a
language that says peer-to-peer downloading,
ripping and burning can be a legal legitimate
framework. I think it is something we can do in
collaboration with the industry.
Ms Thomson: It is important to say that we have
every interest in this ourselves. We are, after all,
major rights’ holders and one of the things that made
us decide we have got to try to move a bit quicker on
things like the iPlay proposal was because Dr Who
appeared on an illegal site a week before the first
broadcast was transmitted. The other thing that is
also worth saying is that the proposals around the
Creative Archive and the Open Archive are again
things which we have piloted at the moment but our
proposals for services are likely to need a public
value test and will have to go through that. So any
impact on the market from that will be weighed up
at that point.

Q321 Helen Southworth: In your evidence you
referred to the basic rules around copyright and
rights. That sounded really good in the evidence, it
sounded really clear and simple—basic, simple
rules—but what are you actually doing to make
those basic rules very simple and clear for
consumers, particularly for young consumers who
are moving into a very diVerent world that is very
open?
Mr Highfield: That kind of media literacy is really
important and across a range of our sites whenever
we oVer content for download, we do make it very
clear that. If you try it and you go to our Creative
Archive web sites, then you get these very clear
messages that it is non-commercial, that you must
share, that you must credit it, that you must not use
it for commercial use, that it is not allowed to be used
for endorsement and so on. As with everything else,
if somebody starts selling videos of our content in a
street market in the East End we will use legal
redress. So I think we are playing our role in very
much trying to educate people to do the right thing,
if you like.

Q322 Alan Keen: If under torture you were forced to
admit that your new media activities did have a
detrimental eVect on the private providers, where
would you start?
Mr Highfield: The interesting thing about the Philip
Graf review is that he did an extremely thorough
review and obviously with his background in Trinity
Mirror understood and took on board a lot of the
concerns of the regional paper groups and he came
to the conclusion that there was no strong evidence
that we have had a negative market impact. He did
however say but the market is fast changing and we
should have a precautionary approach to new
developments. I completely agree with him, coming
from a commercial background myself. The feeling
that somehow the BBC has as part of its game plan
a predatory approach to try to negatively impact the
market is just not the case. Where Philip Graf made
some quite reasonable comments on some of our
web sites not being suYciently distinctive—Fantasy
Football was one of them—we have moved to close
them down. On the Where I Live site, I am acutely
aware of the regional newspapers’ issues and I think
we have gone a long way in making sure we link
much more closely to the regional news. We have
done some very interesting collaborative projects
with them and I think that is an area where we can
do a lot more. The idea of us as a stand-alone
gatekeeper is over. We should be a lot more porous
in working with the players. If I can give you an
example of that. This year’s One Big Weekend that
Radio One did up in Dundee, I reckon two years ago
we would have done it all on our own web site, but
this year all the photos that people sent in from the
gig were posted on to Flickr. We have no intention
of becoming a Flickr ourselves. They were posted on
to Flickr and we linked through to Flickr. We helped
editorialise those photos, break them down into all
the diVerent bands and days and so on, but we
worked in a collaborative project with Flickr.
Likewise with MySpace, one thing to get very clear
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is that we have no intention of trying to become a
MySpace or a Flickr or a Google. We want to work
with them and we do work extremely collaboratively
with these companies.

Q323 Alan Keen: I am ashamed to say that I have
forgotten whether it was Tchaikovsky or Beethoven
where you had a week—
Mr Highfield: It was Beethoven.

Q324 Alan Keen: Where you came here and played
some music in here during that week. What
happened within the BBC when all the criticism
came that you were really damaging the sales of
music?
Mr Highfield: We looked into that and we take it on
chin that we did not think this was going to be that
popular nor in fact did the industry. We talked to
some of the players in the industry before doing it
and nobody seemed to be particularly bothered or
interested. We thought, “Oh well, we will try it.”
Everyone was taken aback by the success of the
Beethoven downloads, oVering people seven days
post the TX of each of the symphonies to download.
This was not forever, it was only available for seven
days after transmission. For the several million or
certainly over a million people who accessed this,
there are some interesting stats. One was that pretty
much half of them said that that had increased their
desire to listen to more classical music. A lot of them
had never listened to classical music before but
thought they would give it a go because it was
downloadable and they could play it on their
portable devices. What was really interesting,
though, is that the sale of Beethoven CDs afterwards
went through the roof. We are not going to do this
again without thorough consultation with the
industry, but I think you can see the model there of
something that we do to try out could create a new
market which again is a win/win. Our audiences
loved it and it created a whole new commercial CD
market in the window after that.

Q325 Alan Keen: Why have you not done it again
then if it was so good?
Ms Thomson: We have done similar things. At
Easter we had a Bach season and we oVered some
downloading there but we did that one, John will be
pleased to hear, in full co-operation with the BPI and
we were oVering smaller bits of music to do it. We
have been working very closely now with the BPI on
how we develop this. One of the revelations of new
technology is the wide range of interests of these new
downloading and on-demand things, the wide range
of people that are attracted by it. We all assumed
that it was going to be teenagers and that anyone
with other interests could not possibly master the
technology or something. It is just not true. The
radio player experience and the iPod trial we have
been doing in radio shows that there is enormous
interest. The second most popular download is The
Archers but the Today interview is also very popular,
and this process is oVering not just rock music fans
to hear other music, possibly illegally, but a whole
range of access to core public service content.

Q326 Paul Farrelly: Could I take another specific
example because it is very diYcult without taking
specific examples not to get lost in generalities in this
area as to how you may or may not aVect the
commercial sector. News over mobile; where does
the BBC stand at the moment in the news over
mobile service?
Mr Highfield: The BBC has been providing its news
services through mobile devices for quite a while
now. We believe that it is part of the essential public
service of delivering news and information. We
realised that if our audience increasingly wished to
consume outside the six and 10 o’clock bulletin, then
we had better provide it for them, and that has led us
to the provision of services through interactive TV,
through BBCi and online and on mobile. I think it is
worth saying that the service licence is not just one
service licence for the whole of BBC.co.uk. The
service licence for BBC News 24 includes their
obligations across diVerent media, likewise Radio
One. Online is picked up in any number of the BBC’s
service licences. The overall commitments, for
example our commitment to having a 25% indie
quota, is then picked up on the BBC.co.uk service
licence. To your point, I think there is something
very valid in there that says because we were not
aware of where the mobile market was going to go
because we really did take on board ITN and others’
concerns and we have taken a very precautionary
approach to developing our services over mobile.
The funny thing is we get criticised for not providing
more of our content over mobile and for not having
a coherent strategy for why have we not put BBC1
on to the various mobile transmitters, whether it is
3G or DMP or DDBH or the other emerging
standards for television over mobile. That is because
we recognise with mobile that we should have a very
clear idea of the public value that we create. Up to
now a lot of these tiny little screens on mobile have
not enabled the BBC to get its distinctive public
values across versus other services. Now that you
can get full-streamed video on mobile devices, we
can look at how we provide our public services.
Paul Farrelly: Sadly, I personally have not seen any
of that because my all-singing, all-dancing mobile
was stolen on the train and I am back to a bog
standard old Nokia.
Chairman: I do not think we can help you on that.

Q327 Paul Farrelly: What I am trying to get at is you
mentioned ITN; how would you approach the
pricing of those services? I am trying to get a feel for
how ITN could possibly compete with its economics
with a corporation as big as the BBC.
Ms Thomson: I think we should face up to the fact
that there is an issue here and there is no point in
pretending there is not. What Ashley was saying
about the pressure on us to provide services to
mobile is just worth pausing on because it is a
complicated market. There are content providers we
compete for but obviously there are people running
these platforms who are desperate for BBC content
because it is quality content like that ours that drives
their business, so they could be more successful if we
were there.



3442451030 Page Type [O] 08-05-07 12:17:37 Pag Table: COENEW PPSysB Unit: 4PAG

Culture, Media and Sport Committee: Evidence Ev 145

13 June 2006 BBC

Q328 Paul Farrelly: Sure.
Ms Thomson: But on ITN the first of our public
purposes is citizenship and central to that—
although it is not exclusively about news—is news.
Licence payers have paid for news, which is, as Nigel
Evans was kind enough to say, available on an
online site and is excellent. To re-charge licence fee
payers for it because they happen to want to access
it via mobile phone is a very diYcult thing for us to
do. To pretend that it makes ITN’s life any easier, we
cannot pretend that it has absolutely no eVect.

Q329 Paul Farrelly: ITN of course is a high-quality
news provider so the issue of quality is not an issue
with ITN.
Ms Thomson: Absolutely.

Q330 Paul Farrelly: I am just trying to get a grip in
my mind vis-à-vis the mobile operator who can
transmit the BBC content on a mobile, how ITN
could possibly compete with BBC, which is why I
asked what your approach to pricing is because you
do not need to say to mobile telephone operators
that we will beat any ITN price because they will
have it in their own minds, but you could beat any
ITN price.
Ms Thomson: Our approach in the UK to pricing, to
be clear, is that we cannot price for it because we are
barred by the Charter from making a profit and
from doing commercial services on our core content.
Mr Highfield: The provision of news over the web
and by extension to mobile devices, given that most
mobile devices now have open web access on them,
is a free service. No-one is able to charge for the basic
provision of a news service. Highly tailored news
service like some of the content available on FT.com
is a subscription service and is not something that we
would oVer. ITN like most web sites is able to earn
its revenue through advertising and that is where I
think the future lies for them.

Q331 Paul Farrelly: There is clearly an issue here.
Ms Thomson: I am not going to sit here and pretend
there is not an issue but obviously advertising—

Q332 Chairman: You referred to the Graf Review
and the online content. I understand you accepted
that there should be an independent production
quota applying to your online content. How are you
getting on with that?
Mr Highfield: Pretty good. We are on target to meet
the 25% quota by the end of the financial year in
April next year.

Q333 Chairman: Will you extend it so that the
opportunities which it oVers the independent
production sector through the WOCC ( window of
creative competition) will also apply to online
content?
Mr Highfield: Which particular elements?

Q334 Chairman: The next 25% which is available for
competition between in-house production and
independent production?

Mr Highfield: It is something that has not really
come up for debate yet given we are still trying to get
up to 25% of the quota. It is not a live debate.
Ms Thomson: The Governors will be reporting on
progress against that in the Annual Report.
Mr Highfield: In December.

Q335 Chairman: Oh good, we will ask them about it.
Service licences and public value tests; you have
referred several times to how new BBC services will
be subject to the public value test. Are each specific
one of your new online services, such as the Creative
Archive, the Interactive Media Player and mobiles,
going to be subject to a separate public value test and
separate service licence?
Ms Thomson: There is a definition of service written
in the White Paper which will be repeated in either
the Charter or the Agreement, I cannot remember
which, about what is a service because that is one of
the very diYcult issues with this. Service is basically
defined in there as something which commissions
and aggregates content which audiences recognise as
a separate service as well. So, for example, the IMP
MyPlayer proposal is going to go through a public
value test and is a new service.

Q336 Chairman: It will have its own service licence,
will it?
Ms Thomson: And it will have its own service licence.
It is up to the Trust but we have done the initial work
within the management on the public value
assessment, and although we are not obliged to do
that because we are still under the old Charter, we
are going to do that as a gesture of good faith about
how we are proposing to work in the future.

Q337 Chairman: What about the Creative Archive?
Ms Thomson: We would expect the Creative Archive
to have to go through a public value test and the
local news service.

Q338 Chairman: Will the Creative Archive have its
own service licence?
Mr Highfield: Again it is a matter for the Trust. I
think for the Creative Archive and the Open Archive
together as a single archive service, I would imagine
there will be a separate service licence, but it is a
matter for the Trust.

Q339 Chairman: You will have heard from previous
witnesses most of the concern revolves around
whether or not there is going to be suYciently
rigorous regulation of these new services. You
would perhaps go quite a long way to meeting that
concern if you could reassure people that there will
be separate service licences and separate market
impact assessments before you proceed down any of
these routes.
Ms Thomson: As you will understand, under the new
governance arrangements this is not a matter
primarily for me and Ashley any more but for the
Trust. From where we sit it certainly feels rigorous,
having just done a public value assessment on
MyPlayer. I would like to say because there is one
misconception about local television news, we are
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currently doing a pilot on that. We have not yet
decided and the Trust and the Governors have not
yet decided whether that would be done as one
proposal with one market impact assessment or
whether it would be done as a number because there
obviously is an interesting issue about how you
define the market for that. I was slightly surprised
that there was confusion because we have had long
seminars and discussions now with the Newspaper
Society about the development of television news
and that is one of the things that I think we made

clear. We are not presupposing the scope. It is in the
BBC’s interests that this is a rigorous process which
has public confidence. If we cannot make this work
we will kill the BBC long term because we have got
to be able to operate in a market cognisant of
the impact on the market. I think it will be
uncomfortable for us at the management level in the
next year or two because it will be a bit bloody, but
it probably has to be.
Chairman: We have no more questions. Thank you
very much.
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Executive Summary

1. UK citizens are amongst some of the most advanced users of new technologies: the number of mobile
phones now exceeds the size of the total population; two thirds of UK households receive digital television;
more than 60% of adults buy goods online; and a third of households have broadband.57 As the minister for
creative industries and tourism stated in January:

“Some other European Union have higher penetration rates in some of these technologies. But
no other country has the combination of such high uptake of mobiles, broadband and digital TV
and radio. As a direct consequence, the UK is at the cutting edge of new technological
developments.”58

2. This willingness of the UK citizen to embrace new ideas, convenience and choice with a passion is
coupled with, and perhaps driven by, a belief that high quality, original content is not a luxury, but a right.

3. The UK production sector has risen to this challenge. UK citizens not only enjoy one of the highest
levels of domestically produced original content in the world, that programming is internationally renowned
for its quality. The UK is the only European television sector to come anywhere near a positive balance of
trade with the far larger US industry.

4. We are now witnessing another wave of change that will have far reaching consequences for everyone,
creators, broadcasters and citizens alike. There is no option but to deliver to people want they want, when
they want it. If we do not, they will find someone else who will provide an alternative, or find other ways to
get it anyway. This is an historical truth, as illustrated by the explosion in intellectual property theft in the
music industry.

5. It is therefore incumbent on broadcasters, producers, telecommunications companies, broadband
operators, regulators and Parliament to create an environment in the UK that rewards investment,
encourages innovation and delivers the high quality programmes and content that UK citizens expect—
wherever they are and however they want to access it.

6. Ofcom’s analysis, and independent research commissioned by Pact from leading analyst Oliver &
Ohlbaum Associates, suggests that the dominance of the incumbent terrestrial broadcasters will continue
long into the digital era. Historically, this dominance has enabled the main broadcasters to control the
buying and selling of rights to intellectual property, allowing them to stifle the growth of secondary markets.
The result has been to force secondary distributors to fill up their schedules with imported programming, a
legacy with which we are still living today.

7. If the UK is to realise the full potential of new media it is vital that new entrants to the sector, such as
internet service providers and telecommunications companies, are allowed reasonable access to UK content.

8. Currently, the dominance of the main broadcasters allows them to bundle additional rights, such as
new media, into the main television license and “warehouse” rights—ie keep hold of rights in order to
suppress competition from new markets. Additionally, the conditions attached to “hold-backs”—which
allow a broadcaster to veto subsequent sales of a programme to a third party—frequently restrict the
producer’s ability to sell on programming.

9. Such practices are clearly not consistent with the spirit and intent of the 2003 Communications Act,
which intended for a transfer of value back to the producer. Just as importantly, they risk stifling the growth
of the new media sector.

57 Ofcom, as of end 2005.
58 Speech to Foreign Policy Centre, 26 January 2006, James Purnell MP.
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10. If we are to foster innovation and allow the UK to continue to benefit from from high quality, original
content, there needs to be a more open market in intellectual property rights, allowing both incumbent
broadcasters and new entrants access to domestic content. New entrants will stimulate competition,
encourage value for money, provide more investment and oVer more choice to UK citizens and consumers.

11. To allow the vested interests of a few to reduce these opportunities will be seen in future as a failure
to position the UK as a leading creative country.

Question 1: The impact upon creative industries of recent and future developments in digital convergence and
media technology

1. The public now has unprecedented levels of choice not only in the variety of content available but in
how it accesses that content. People can choose from pay-TV and free-to-air packages on satellite, cable,
digital terrestrial or broadband. They can watch films and sports on a pay-per-view or on-demand basis, and
pause and rewind live television using PVR technology. With the advent of content distribution via portable
devices, audiences need not even go near a television. And those “audiences” are becoming creators, with
“user-generated” content democratising the media, as illustrated so dramatically by the mobile phone clips
that bore witness to London’s July bombings.

2. The UK content sector is well placed to benefit from these developments, having a worldwide
reputation for creativity and a proven track record in successfully exploiting its output globally. In made-
for-television programme sales, the UK’s market share of 10% is second only to the far larger US industry,
and substantially ahead of its closest rival Canada, which is on just 3.9%.59

3. Developments in digital convergence and media technology represent an opportunity for the UK’s
audiovisual content creation sector to establish itself as a world-leading creative hub. New ways of
distributing content, and emerging, wholly “new media” markets, oVer fresh ways for the UK content
creation sector to compete, both at home and on a global level. While a popular television show such as
Coronation Street will register more than 10 million viewers on UK television, Google processes 150 million
searches a day around the world.

4. UK companies are already amongst the pioneers in new ways of delivering content. HIT
Entertainment and Endemol UK are, for example, key content providers for BT’s new service providing
video-on-demand programming via broadband and digital television, with US suppliers such as Paramount
and National Geographic.

5. Further new entrants to the sector will oVer more choices for audiences, and more platforms for
content creators. Microsoft and Virgin Mobile are launching what is expected to be Europe’s first
nationwide live digital television broadcast service for mobile phones. Apple has launched paid-for video
downloads on its iPod video player, while Google recently said it would make content available for its new
desktop video player.

6. The potential role of such new entrants to the sector is illustrated in the deal struck by Yahoo! over
the US version of The Apprentice. Producer Mark Burnett partnered with Yahoo! before taking the show
to NBC. NBC were able to pay less for the show; but the advertisers whose products were placed within the
show were able to cross-promote and cross-sponsor online. Yahoo! has a worldwide customer base of
400 million people, 200 million of whom are registered, representing a huge opportunity for UK content.

7. As well as investment in programming, these emerging platforms and new entrants are expected to
foster diversity within the production sector—which in turn will help increase the variety of content oVered
to the citizen/consumer. Ofcom’s research has found that commissions from digital television services are a
particularly significant source of income for smaller producers,60 reducing barriers to entry and helping them
establish their businesses.

8. However, realising these benefits is far from guaranteed. For the UK content creation sector to take
full advantage of the opportunities presented, it is crucial that new entrants to the distribution market are
allowed to compete alongside incumbent broadcasters for original UK content at a reasonable cost and with
relative ease. Otherwise, they will fill their schedules with imported content, as they have done in the past.

9. The £2.6 billion UK market in new television commissions is still dominated by the main networks,
which, along with their spin-oV channels, account for 79% of all viewing and 95% of new non-news
commissioning spend.61 This gives the main terrestrial broadcasters huge strength in negotiating rights to
content, as the Independent Television Commission’s A Review of the UK Programme Supply Market
concluded:

“Almost all investment in programming flows through a few main broadcasters—the BBC, ITV,
Channel 4 and Five between them account for 90% of all programme commissions in the UK—
which means they determine the programmes that viewers get to see, and have significant
bargaining power when buying programmes from independent producers.”62

59 Rights of Passage: British Television In The Global Market, Television Research Partnership, page 3.
60 Review of the Television Production Sector, consultation paper, Ofcom, page 65.
61 UK TV Content in the Digital Age—Opportunities and Challenges, Oliver & Ohlbaum Associates, page 3.
62 A Review of the UK Programme Supply Market, ITC, page 5.
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10. This bargaining power allows broadcasters to seek an array of additional rights to be “re-bundled”
into the price they pay for the primary licence for no additional cost. This clearly represents a transfer of
value back to the terrestrial broadcaster, negating the impact of the Codes of Practice as laid out in the 2003
Communications Act and potentially undermining the business model of Pact members.

11. More importantly, there is a long history of the incumbent broadcasters using their dominant
position to stifle secondary markets by “warehousing”—ie not exploiting secondary rights in an eVort to
deny new entrants to the market access to content. This creates a danger that new entrants will be excluded
from developing new platforms and services with UK content, resulting in a significant loss to both the
viewer and the UK content creation sector.

12. The main broadcasters’ ability to secure these secondary rights, based on their negotiating strength,
is reinforced by their use of “hold-backs”—which allow a broadcaster to veto sales to a third party. The
Codes of Practice were intended to ensure that independent producers were free to choose a secondary
buyer. In reality, however, the conditions attached by broadcasters to hold-backs frequently restrict the
producer’s ability to sell on programming.

13. The growth of rival channels will make little diVerence to the importance of the primary licence as a
source of programme finance, and hence have little impact on the ability of the terrestrial broadcasters to
use their negotiating strength to bundle additional rights into the primary license and stifle the market.
Ofcom stated this year:

“The sources of demand for external productions are growing—mainly from digital channels, but
also some emerging demand from international markets and new distribution platforms.
However, the main terrestrial broadcasters are likely to remain the main buyers of originated
programming going forward—and so their negotiating strength will only be ameliorated to a
limited extent.”63

14. Independent research commissioned by Pact from Oliver & Ohlbaum Associates supports this. The
primary commission from the main broadcasters currently provides over 85% of the lifetime income for an
average new programme, excluding children’s. The study suggests that in the next 10 years, despite growth in
secondary and ancillary markets such as video-on-demand and mobile, this is likely to remain above 75%.64

15. Without increased opportunities for licensing of programme rights, this continuing dominance risks
stifling at birth all the nascent benefits of increased choice provided by new platforms. This will in turn
perpetuate many of the restrictions of the analogue model. The growth of new services and platforms must
not be taken for granted: many have only emerged in the last 10 years or less, and none were available 25
years ago, when UK audiences could “choose” from only two broadcasters, the BBC and ITV.

16. In today’s market, broadcasters have argued that their dominant position could be undermined due
to pressures on advertising revenues in the multi-channel era. However, these concerns may have been
overstated. Overall advertising revenues have been growing year-on-year, with any decline in revenues from
traditional channels oVset by growing revenues from additional ones. Those additional channels will often
belong to the same parent broadcaster as the terrestrial service.

17. In 2004, overall advertising revenues were up 7%, the biggest rise of any year since 2000, making
advertising the main driver of growth after pay-TV subscriptions.65 Ofcom’s annual market report stated:

“TV advertising achieved robust growth of 7.4% in 2004, rising to 17.4% in the multi-channel
sector.”

18. Revenues for the first three quarters last year have outperformed the corresponding period in 2004,
according to Ofcom’s latest figures. The first three quarters of last year tailed oV slightly from the high of
the final quarter in 2004, but revenues are still stronger than those for the same period in 2004, at £2.9 billion
compared to £2.8 billion.66 While Ofcom is yet to release figures for the final quarter of last year, total TV
advertising was up by 4% over the entire year, according to media research company Thomson Intermedia.

19. Growth is predicted to continue well into the future. In its conservative scenario,
PricewaterhouseCoopers’ model of the television market, commissioned by Ofcom, estimates that
advertising revenues will record an overall annual growth rate of 2.1% in real terms for the period until
2014.67

“In both scenarios, TV advertising continues to show significant real growth between now and
2014.”68

63 Review of the Television Production Sector, consultation paper, Ofcom, page 8.
64 UK TV Content in the Digital Age—Opportunities and Challenges, Oliver & Ohlbaum, page 3.
65 The Communications Market 2005, Ofcom, Page 192.
66 The Communications Market, interim report, February 2006, Ofcom.
67 Economic Analysis of the TV Advertising Market, PricewaterhouseCoopers for Ofcom, 2004.
68 The Communications Market 2005, Ofcom, page 197.
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20. Indeed, Channel 4’s recent switch of its E4 and, this year, FilmFour channels from subscription to a
free-to-air, advertising-driven model runs contradictory to broadcasters’ protestations that the advertising
market is collapsing. E4 has shown robust growth in advertising revenues since 2004, its last year as a pay
service. Last year, E4’s advertising revenues hit £60 million, compared to £38 million in 2004. We understand
that E4 is forecasting between £90 million and £100 million this year.

21. Pact wants to ensure that we have an ecology in the future that is able to maintain high levels of
original UK content and investment in a new world of on demand television. Our objective is not only to
ensure the commercial well being of the independent sector but also to give UK viewers the broadest possible
access to the high quality UK originated programming/content that they have come to expect.

22. Broadcasters also stand to benefit from new revenue streams that are emerging with new technology
and methods of delivery, such as television shopping, interactive services, including premium rate calls,
texting and “red button” services.

23. With traditional TV advertising revenues under pressure but with booming online ad sales, the way
forward is to develop the market so as to reward producers and broadcasters for the on-demand use as well
as oVering consumers increased flexibility and convenience about how, when and where they watch content.

24. Subscription revenues earned by platform operators are growing and are now the largest single
source of revenues in the television sector, at almost £3.6 billion in 2004.

25. Broadcasters are also diversifying online—ITV’s recent acquisitions of Friends Reunited being a
notable example—and potential revenues from online advertising have rocketed. The online advertising
sector is predicted to be worth £1 billion by the end of the year, according to the Internet Advertising Bureau.

26. In the US, HBO now has a subscription on-demand service and a SVOD service. HBO has recently
observed that their on-demand services have led to increasing viewers for their other shows.

27. Ofcom has concluded that it should be possible to allow the development of new media services in a
way that supplements, rather than cannibalises, existing advertising. Citing the use of clips on mobile
services, Ofcom recently noted that there is a lack of concrete evidence as to whether consumers will in fact
substitute the viewing of mobile content for viewing the full programme on linear TV.

“We do not consider that models for new media rights and for ‘traditional’ broadcasting can only
represent a zero-sum game—we do not consider that revenue from the exploitation of new media
rights can only be at the expense of advertising or sponsorship for scheduled broadcast
television.”69

28. Pact does not accept that it is appropriate to simply duplicate the free to air services of terrestrial
television in a broadband or mobile market where consumers are increasingly used to subscription and pay-
per-play models. To do so would (we believe) lead to consumers being confused as to when an on-demand
programme was perceived to be free and when they are required to pay. This approach should also help to
address TV piracy by helping to develop commercial on-demand services that get UK TV content to the
market immediately after the first transmission.

29. If the public is prevented from accessing content in the ways that are created by new hardware and
digital technology, there is every reason to suggest many people will do so by illegal means. This was clear
in the explosion in intellectual property theft in the music industry.

30. By eventually responding to consumer demand, and making music available in a variety of new online
subscription, streaming and commercial downloading services, the music industry has now created an
increasingly significant revenue stream. Global digital revenues were worth $1.1 billion in 2005. They are
growing rapidly and are now worth 6% of total music industry revenues. Just two years ago, they were
worth 0%.

31. The UK public is already showing a similar propensity in the television content sector, where the UK
market is a leading oVender in the illegal uploading of files, as we outline in our response to question 2.

32. However, just as the music industry has developed new revenue streams in online and commercial
downloading services, evidence suggests that people will pay for the right kind of television content, if it is
available by legitimate means where and when they find it most convenient. Average household spend on
television 10 years ago was around £20 a month, on the television licence and the average BT bill. Now, over
half of UK households are paying five times that for services such as BSkyB, multi-channel, broadband and
mobile telephones.

33. In Pact’s view, the best way to ensure a healthy level of competition in the platforms and services
emerging with developments in convergence and media technology is to ensure there is a more open market
for intellectual property rights.

34. Pact supports any broadcaster developing new services for new platforms. The current terms of trade
do not prevent any of the incumbent broadcasters from making a commercial oVer to acquire further rights
from any producer beyond the primary license. Indeed, we would welcome the prospect of new investment
into original content, as long as that investment is on properly negotiated commercial terms.

69 Review of the Television Production Sector, consultation paper, Ofcom, page 66.
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35. However, in practice, as we have outlined, the main broadcasters are seeking to re-bundle additional
rights into the primary licence for no additional cost, undermining the impact of the Codes of Practice and
stifling secondary markets.

36. The UK content creation sector is therefore at a crossroads: it could remain restricted by many of the
historical structures and subsequent limitations of the analogue era; or it could be permitted to engage fully
with new means of delivering content, a development which would serve the interests of the public and
position the industry as a leading content hub of the future.

Question 2: The eVects upon the various creative industries of unauthorised reproduction and dissemination of
creative content, particularly using new technology; and what steps can or should be taken—using new
technology, statutory protection or other means—to protect creators

1. The illegal use of television content is growing rapidly and research shows that the UK is a leading
oVender. According to a study last year by Envisional, an internet monitoring company specialising in anti-
piracy and trademark and fraud areas, a typical episode of the television series 24 was downloaded 30,000
times globally in 2004; in 2005, that figure had more than tripled, to over 90,000. Envisional estimated that
18% of people involved in the unauthorised file sharing of copies of television programmes were from within
the UK, the highest of any country.

2. Illegal uploading and transfer of audiovisual programme files is by no means confined only to US
shows such as 24. A sample from October 2005 shows that the top 10 most downloaded programmes
included four UK productions—Top Gear, Teletubbies, Wallace & Gromit and Red Dwarf. Top Gear was
second only to Desperate Housewives, and more downloaded than Lost and The Simpsons.70

3. The example of the music industry illustrates what can achieved by providing a legitimate, commercial
alternative to illegal downloading and unauthorised online transfer of music files. By responding to
consumer demand the music industry has now created an increasingly significant new revenue stream.
Global digital revenues were worth $1.1 billion in 2005. Although still a marginal business, they are growing
rapidly and are now worth 6% of total music industry revenues. Just two years ago, they were worth 0%.

4. The UK is now the fastest growing online music market in Europe, recording 26 million sales of single
track downloads last year, a four fold increase year on year.71

5. However, commercial downloading must go hand-in-hand with eVective legal measures and technical
protection. Digital technology, and the opportunities which it aVords business and consumers, have brought
into focus the vital importance of protecting, licensing and enforcing intellectual property rights. It is crucial
that this importance is understood and appreciated across government.

6. Cross-departmental initiatives such as the IP Crime Strategy and the recent announcement by the
Chancellor concerning the Gowers review into the UK’s intellectual property framework are welcome.
Continued close links with representatives across the creative industries are vital if these initiatives are to
work eVectively.

7. Central to enabling digital technology to provide increased choice and opportunity for both consumers
and business are technical protection measures and rights management information systems.

8. The legal protections for Digital Rights Management already recognised in law at both European level
and within EU member states should be maintained. This will allow the industry to develop an increasingly
diverse choice of products and services for the consumer, including online and digital publications.

9. Copyright exceptions and limitations are applied in law only in special cases, which do not conflict with
a normal exploitation of a work or other subject matter, and do not unreasonably prejudice the legitimate
interests of a rights holder. This flexible test has worked well, enabling and accommodating recent rapid
technological developments and should continue to be recognised and observed.

10. The market for Digital Rights Management solutions is a nascent one, and there are few nascent
technologies for which there are not initial technical problems. Government and Parliament should continue
to monitor developments in the marketplace, and the way that new technical protection measures and rights
management information systems are brought to market. However, they should recognise the careful
balance of interest established by the framework already provided for under the EC Copyright Directive.

11. The Committee is also urged to support measures that allow the Trading Standards Authorities
further powers to enforce copyright oVences.72

12. The Alliance Against IP Theft made a detailed response to the Patent OYce consultation concerning
measures necessary to implement the EC Enforcement Directive.73 It is helpful that some of the issues raised
are being addressed in the context of the draft regulations, which have just been drawn up. However some
important issues such as concerns regarding presumptions and civil seizure and search remain outstanding.

70 Internet Tracking Report, 10–16 October, Bay TSP.
71 Digital Music Report 2006, IFPI.
72 We refer to the implementation of s107A of the Copyright, Designs and Patents Act to give Trading Standards Authorities

power to enforce copyright oVences recognised in section 107 of the Act, which remains an important outstanding issue.
73 Response from the Alliance Against IP Theft—14 October 2005.
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13. Government should also support improved education and awareness about what intellectual
property actually is, and why it is important. The need for education and awareness is exemplified in the
issue of the scope of products which might fall under the generic description of Digital Rights Management.

14. The Government has for example committed to working with business leaders in order to embed the
so-called CREATE principles within their own corporate and social responsibility commitments. These
principles were developed though the Creative Industries Forum on Intellectual Property and were designed
to express the key aspects of the value of intellectual property in the modern economic and social setting.

15. As these principles outline, improving understanding, respect and trust is not helped by the use of
convenient terminology for a range of new products and services, with a variety of purposes, under the
generic heading of DRM. Greater understanding will help ensure that, if there is unfavourable publicity over
one product, the public does not tar all products under the same generic description with the same brush.

16. Pact has recently set out its more detailed views on this topic in its submission to the All Party
Parliamentary Internet Group,74 which is attached as an Appendix. (not printed here)

Question 3: The extent to which a regulatory environment should be applied to creative content accessed using
non-traditional media platforms

1. The ideal regulatory framework will promote competition among all parties, including broadcasters,
telecommunications companies, internet service providers and cable TV operators. This should include
allowing a free market for IP rights to encourage new entrants to acquire, and ultimately invest in, UK-
originated programming.

2. The current proposals for extending Television without Frontiers to regulate online services will
potentially block competition, putting European companies at a disadvantage.

3. Those proposals also risk driving companies to set up outside the European Union so that they can
continue to provide services, but may bypass regulations. Europe would therefore lose out on the economic
benefit generated by these companies, while simultaneously failing to deliver Television without Frontiers’
intended protections.

4. Some of those protections, such as prohibiting child pornography or advertising tobacco in any
medium, are already enshrined in member states’ own national laws.

Question 4: Where the balance should lie between the rights of creators and the expectations of consumers in
the context of the BBC’s Creative Archive and other developments

1. Pact broadly welcomes on-demand libraries and archives such as the Creative Archive, with two key
provisos: they must aVord protection for the subject of the work in terms of that work is re-used; and, above
all, they must not undermine the content creation businesses whose work will stock such archives in the
first place.

2. Such service oVer a huge potential in increasing the choice of individual citizens in how they engage
with content, allowing them to adapt content and eVectively make it their own.

3. On-demand archives also oVer wider social benefits, such as helping a country better understand itself
by tracking the portrayal of diVerent social sectors over time.

4. As such, the Creative Archive has a valuable public service role to play and can enrich the lives of the
citizen/consumer.

5. However, while we for the most part welcome the increased choice that such services will oVer the
citizens, there are concerns over how the consumer is permitted to re-use content in ways that were never
intended, particularly if that content features real people. We therefore urge the Committee to consider how
service providers might adopt a more sophisticated approach in terms of what is permitted to be done with
content. At the very least, diVerent levels of permission need to be applied to diVerent genres.

6. In terms of the impact on the creative industries, there are potential benefits provided that the rights
of content originators and owners are properly recognised. The archive represents a shop window that can
help creators sell on their content commercially, for example for advertising or to DVD publishers.

7. However, simply oVering all content for free, without ensuring that users understand and accept how
rights may be aVected by such use, automatically risks negating or reducing the commercial value of that
content. This would undermine the aim of the Communications Act, which allowed content creators to
receive revenues from the intellectual property they create and thereby build viable and sustainable
businesses.

74 Pact response to All Party Parliamentary Internet Group inquiry into Digital Rights Management, see Appendix.
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8. Rights owners should therefore be able to choose whether their intellectual property is used by the
Creative Archive, and whether they will seek payment for this use. The service must be able to oVer them a
fair return for the use of the rights, bearing in mind the eVect that the Creative Archive may have upon the
commercial market place.

9. We would also like to reiterate the need for eVect Digital Rights management in the context of services
such as the Creative Archive, which must go hand-in-hand with eVective legal measures and technical
protection, as we have outlined in our response to question 2.

28 February 2006

Witnesses: Mr John McVay, Chief Executive, Mr Alex Graham, Chief Executive of Wall to Wall, and
Mr Malcolm Brinkworth, Managing Director at Touch, Producers Alliance for Cinema and Television
(PACT), gave evidence.

Q340 Chairman: Good morning. Welcome to the
fifth session of our inquiry into New Media and the
Creative Industries. We have three sets of witnesses
this morning so can I begin by welcoming PACT:
John McVay, Chief Executive, Alex Graham, the
current Chairman, and Malcolm Brinkworth,
Managing Director of Touch. Obviously, since we
started this inquiry there have been developments
and you have now successfully reached an
agreement with the BBC and with Channel 4 over
new media rights. Can I ask first, looking at your
agreement with the BBC, how do you see it working
in the future, what do you see Pact as having
achieved from that and what diVerences will it make
to your members, in terms of exploitation of rights,
firstly, during the course of the series, and, secondly,
after the final programme has been transmitted?
Mr Graham: Thank you. The BBC, as it happens,
and I would like to say we have now actually reached
an agreement with ITV as well, just in the last couple
of days, so Channel Five remains the outstanding
agreement and we are hoping to get there soon with
them. Obviously, the BBC’s needs were diVerent
from the commercial broadcasters’, in the sense that
they were looking to extend their free, seven-day
catch-up window. The nub of the agreement is that
we have given the BBC what we describe jointly as
an enhanced seven days, so we have given additional
rights to the BBC which will allow licence-payers to
download programming within the seven days but
they will then have an additional three months in
which to watch the programme. The BBC was
concerned that in the original terms you would have
to not only download the programme within seven
days of its transmission but also you would have to
watch it within those seven days, and we agreed that
was rather tough on the licence-payer so we have
given them the extra three months. We have also
allowed what is called series stacking, a sort of
jargon in all of this, which will allow you, basically,
if you have missed the first couple of episodes of a
series, so you come in on episode three and you
decide to download it, you will have the option,
again within a three-month window, to go back and
catch up on episodes one and two of a series. In
return, we have several significant gains. The
independent producer will now be able to oVer the
programme digitally for sale on the eighth day,
after the seven-day, free catch-up window. We did
have this right before, but it was restricted only to
sales made through independent producers’ own

websites. We argued that this was discriminatory
against a smaller independent producer, who simply
would not have the resources to set up their own
sales operation, so the BBC has now agreed that
independent producers can oVer that digital sale
via a third party website. We have also agreed a
much more simplified mechanism for releasing
programming into the secondary UK market. We
had already agreed a shorter hold-back period,
programming released after six months, in the case
of BBC1 and BBC2, after 18 months in the case of
Three and Four. We have maintained those shorter
hold-backs but we have now agreed a much more
simplified mechanism for releasing them, so that the
approvals that the BBC need over that will now be
done much more simply. I know this is a source of
aggravation for both independent producers and for
some of the secondary channels. I guess the third
significant thing is that we have agreed, in return for
the enhanced services at the front end, that
independent producers will now get, within the
period of the BBC licence, an enhanced revenue
share, so that instead of a 50/50 split on revenues
between the release of the programme into the
secondary market and the end of the five-year licence
that will now be 75/25 in the independent producer’s
favour. There is an exception and this is across all the
broadcasters. Returning series are a source of
concern for all the broadcasters protecting the
brand, so where a series is a returning series, so it
comes back every year, or every six months, we have
a mechanism which we have called the rolling release
mechanism, whereby—it is slightly complicated—
series one of a returning series would be released into
the UK market after the transmission of series three,
and so on, series two after series four, so it is a two-
series hold-back. We feel this strikes a balance
between the desire of the incumbent broadcaster to
protect their original investment but actually
ensures that the returning series are released into the
secondary UK market more quickly.
Mr McVay: Previously, just to be clear about it, the
returning series were normally never released; they
were always under a five-year licence and then
subsequent hold-back. Another significant thing we
have changed, in both the Channel 4 and BBC terms,
is those broadcasters sought to define a programme
as a landmark, which was not a scientific definition,
it was basically that they could call any programme a
landmark and therefore withhold it indefinitely from
any source in the secondary market. Those clauses
have now been removed as well.
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Q341 Chairman: This arrangement applies
presumably purely to independent productions
made for the BBC, does it?
Mr McVay: Yes, that is what we have been
negotiating for; if the BBC wants to apply it to
anyone else . . .

Q342 Chairman: The BBC in-house productions, as
far as you know, would the BBC intend to make
available in-house productions for broadcast on
other channels, perhaps, under similar terms?
Mr McVay: We already do, through the joint
venture with Worldwide and UK TV. We have made
the point to the BBC that we would seek parity,
whereby, if the BBC were releasing their
programmes even earlier then, the hold-backs we
have agreed, we would seek the same parity. We
think, otherwise, if the BBC eVectively dumps
programming into the secondary market, the value
of our programmes would be diminished because
there would be other markets.

Q343 Chairman: This is fairly complicated.
Mr McVay: Yes.
Mr Graham: We have had five minutes and we have
not even started yet.
Mr Brinkworth: We will issue a glossary of terms.

Q344 Chairman: In order perhaps to make it a little
simpler, let us take something like Spooks, a very
successful, independent production for the BBC; we
are now on about series three, I think. Just using
Spooks as an example, let us say Spooks was going
out now, the BBC would make that available for
download for seven days, so this week’s episode
would be available for seven days after transmission
and I could watch that any time within three months,
after which it would mysteriously self-destruct, like
Mission Impossible?
Mr McVay: Yes; we would get a little bit of music
for it as well.

Q345 Chairman: How does the hold-back
arrangement work?
Mr Graham: Let us assume it was the third episode
of the new series of Spooks; you could download that
episode and you would be able to watch it at any
time in the next three months. Indeed, once you
decided to watch it, or I should say open it, you then
have a further seven days in which to watch it. It can
sit on your little box and you can have it for up to
three months; as soon as you decide to watch it, so if
you started to watch it and then got interrupted you
would still have seven days, but if you start to watch
it then after seven days it self-destructs. If you had
not discovered the joys of Spooks before and you
downloaded it and watched it, you would now be
able to go back and download programmes one and
two from that series, even though they had run out
of their seven-day window. Under the series stacking
arrangement you can go back and catch up, and you
can do that for a series of up to 13 episodes, in other
words, within a three-month period you can go back
and catch up on that. From the point of view of the
independent producer, let us assume that show goes

out tonight, then in a week’s time the independent
producer could oVer it. Then, if you really loved
Spooks and you wanted to own the episode for ever,
you could go and buy that episode either directly
from the independent producer or via an iTunes-
style website, you could pay a price which is yet to
be determined by the market, but you could go and
spend 99p or 49p or £1.49p and then you would own
the digital version of that programme for ever, like
a DVD but downloaded digitally. From the
independent producer’s point of view, because
Spooks is a returning series, the producer would not
be able to sell this particular series, series three, until
series five had been transmitted. It depends slightly
on how quickly programmes come back, but if we
assume, say, in the case of a series like Spooks, it
comes back every year, more or less, it would be
another two years before the independent producer
could sell that series into the market. As John said,
that is a significant shift, because in the past the rule
of thumb was that returning series remained held
back from exploitation for the life of the series, so if
a series ran for 10 years then you would not be able
to sell it into the secondary market at all, so it is a
significant move forward for us.

Q346 Chairman: Does this cover all types of
distribution? If Spooks went on mobile TV, would
the same arrangement apply?
Mr McVay: The broadcasters, rightly, I think, have
sought what we call simulcast rights on mobiles, so
basically that means when they transmit their linear
signal out on Freeview or on analogue they can also
provide that to mobile TV as well, and that is a
broadcast right. At the end of the day, we want to be
able to watch television and watch art content and
we want to give broadcasters the opportunity to
market their wares to the paying public or the licence
fee-payers.

Q347 Chairman: Lastly on the BBC, the argument
has always been made by the BBC that the licence
fee-payer has financed the production and therefore
should have the right; is there any geographic
constraint, so if I live in North America am I able to
have access?
Mr Graham: No.
Mr McVay: DRM is geographically restricted.

Q348 Chairman: It is restricted to the UK?
Mr McVay: Absolutely; that is a primary condition
for us in all the new media rights we have been
negotiating, that it has to be restricted to UK
territory.
Mr Brinkworth: For all broadcasters.
Mr McVay: : Just one point on what we have tried
to do, particularly when the details come in a bit
more and people have a chance to pore over it, in all
the deals, we have tried to make sure that at no point
were rights restrained from the British public. Even
if you cannot get pay-per-view or you hire or rent an
episode, you can still buy it within eight days. We
worked it out, one, because we think consumers and
citizens want choice, but also it is the way to combat
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piracy as well, that by making more content more
freely available, or more widely available, that is the
way to address piracy issues as well.

Q349 Rosemary McKenna: Can I ask you a question
that we were discussing before we started, because
you were involved in the discussions last year, can
you remind us of the percentage of independent
production that the BBC must put out to outside the
London M25 area?
Mr McVay: The nations and regions overall
percentage is 33%, it is under the old ‘Hatch’ figures,
as it was called. Within that, there is a specific quota
for independent producers; there is no sub-quota.
The quota applies for the whole of the BBC.
Obviously, we have been working hard to encourage
the BBC to do a lot more out of London and we are
in quite involved discussions about how they can do
that. Our view has always been that the way you do
that is by building up production capacity, and the
way you build up production capacity is by giving
people work, making productions, and that is the
way you sustain production outside of London.

Q350 Rosemary McKenna: Can we move on to
Channel 4 and the diVerences. It seems to me that the
BBC agreement was key in allowing them to make
the agreements with the other broadcasters. In the
Channel 4 agreement, where exactly will the
broadcaster still control the new media rights and
share the revenue with you and where will you
control the exploitation rights and the revenue?
Mr McVay: With the commercial broadcasters, we
started from the position that these should be
commercial services and we want to see broadcasters
building up commercial services in the new on-
demand space, and we think there are opportunities
there not only to satisfy their desire to protect
their linear revenues but also to build up
new opportunities. We actually went into the
negotiations, from day one, saying that we wanted to
give them a commercial right to use our programmes
on new commercial services. The question was for
how long and we had a lot of to’ing and fro’ing on
that. Channel 4’s original position was it was 30 days
and they would give it away for free; we found that
a bit hard to swallow, it is our programming and our
revenues they are talking about as well. We have
now agreed with Channel 4 that they have a primary
commercial window for pay-per-view and
subscription VOD for 30 days and we will share in
the revenues from the exploitations of those
programmes for 30 days, and this is where things get
even more complicated. We were very conscious
about concerns from other players in the market and
new entrants, about issues around warehousing, so
within the commercial deals we have a number of
pinch-points, which we call “use or lose” clauses.
Basically, if Channel 4 chooses not to use a
programme on the commercial service then the
programme reverts exclusively to the producer, from
day one. At the end of the initial 30-day period, if
they have not negotiated on commercial terms to
retain the programme on their service then the
programme will go exclusively to the producer. If

they have started negotiation but there has been no
deal agreed then that programme, in eVect, will be
blacked out for five months, so for a total of six
months from transmission the programme would
not be available on the Channel 4 service, on pay-
per-view or SVOD, or on any competing service.
That way we try to protect the value of the
programme, so if someone, at the end of the six
months, wants to buy it from us on a competing
service then it has still got some value in it. Also it
forces the broadcasters to make clear decisions
about what they want to put up on the service, what
is the commercial proposition they are seeking to
develop but which did not automatically bundle the
programmes into a catch-all. Alex put it well, a
debate we were having at Westminster Media
Forum is, if someone pays for something they tend
to try to get their money back and exploit it and do it
properly; if they do not pay then eVectively that can
often be warehousing because they are not actually
looking to derive value from that programme. That
damages us, but also potentially it damages new
entrants, who are seeking to build new oVerings as
well.

Q351 Rosemary McKenna: Could you talk us
through a typical BBC 4 series, say, The Thick of It;
how could that be exploited under the new
arrangements?
Mr Graham: Let us say, Green Line; so Channel 4, on
any episode of Green Line, for 30 days after
transmission, they would be able to oVer Green Line
on a commercial basis, so if you wanted to go and
catch up with Green Line, you could for 30 days.
Unlike the BBC, it would not be for free and there
are diVerent kinds of pricing models. To be honest,
we felt strongly that we did not want to be in a
position where we were dictating Channel 4’s
business models. We felt that we wanted to try to
reach a simplified solution whereby we would give
Channel 4 this window and agree a revenue-sharing
model with them, but, essentially, we expect there to
be several potential business models. The two most
obvious ones are, one, that you will have a sort of ‘all
you can eat’ model, a sort of Pizza Hut model, where
you would pay, say, £5, £10 a month and be able to
download pretty much as many programmes as you
wanted in that month, or you could go for an à la
carte model, where you might decide to pay simply
by download. It depends on the kind of user you are,
if you expected to download a lot of programmes in
the course of a month you would go for the monthly
subscription, if you thought, “Well, maybe I’ll want
to download only two or three,” you would go for
the pay-per-view option. Within those 30 days
Channel 4 can oVer the on-demand service; that will
be oVered either via digital television services, such
as Sky or BT or Home Choice, and it will also be
oVered via the Channel 4 website on broadband, so
you would be able to access it from a number of
diVerent points. It will always be a Channel 4
branded service, we have made it very clear to
Channel 4 that this 30-day exclusive window applies
only to the Channel 4’s own brand, so Channel 4
cannot take our programme and, as it were, give it
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to another service provider and let them sell it within
the 30 days, it has to be part of the Channel 4 service.
Within those 30 days, Channel 4 and the producer
can negotiate, so Channel 4 and Talkback would sit
down and talk about deal terms to extend Channel
4’s exclusive licence beyond the 30 days, assuming
that Channel 4 wanted to. Channel 4 might decide
they do not want to, in which case, after 30 days it
comes back to the producer. If Channel 4 wants to
extend it, the producer has to oVer it to Channel 4,
but the producer does not have to accept the deal
that Channel 4 oVers, just to avoid them simply low-
balling the deal. If the producer decides not to accept
a deal then the producer cannot immediately go and
sell it to someone else, they have to wait for six
months, so it is a kind of mechanism. Actually, we
have this mechanism already in relation to Channel
4’s secondary channel E4, and we have kind of
borrowed that mechanism from the E4 deal. It is a
mechanism which forces both sides to reach an
agreement but it does not force the producer to take
what is an uneconomic deal.

Q352 Rosemary McKenna: Does that apply to
repeats; is the new agreement about a new
production, or does it apply to a production that has
already been used?
Mr McVay: We have yet to discuss that with
Channel 4, how existing contracts for programming
then appear on their service. We have held
discussions with the BBC about that, but the
implementation of transitional periods has yet to be
worked out. I am sure Channel 4 will tell you more
later today about their plans, so they are looking
towards a service that will probably carry
programming which has already been contracted
under broad arrangements and we will have to
discuss how to resolve that.
Mr Graham: It is worth saying, just as a bit of
context, I think it is important to understand that all
the broadcasters, and particularly commercial
broadcasters, came to the table with a strong desire
to try to have quite extensive hold-backs against new
media exploitation. I think, to be fair, they were
concerned about the impacts of new media on their
business models. We came to the table trying, on the
one hand, to understand those concerns and to try
to recognise the importance, after all, the incumbent
broadcasters are still the major investor in UK
content, so it would not be in our interests to
undermine their business model, but, at the same
time, trying to strike a balance between what we
regarded as their legitimate needs and the needs of
the market. I think, in the end, we feel, although it
has taken three months of pretty tough negotiations,
what we have is a deal with all the broadcasters
which manages to strike that balance between their
desire to protect their initial investment but provides
a real shot in the arm, both to the existing UK
secondary channels, in terms of much earlier access
to content, and to new entrants into the market, the
BTs and Yahoo!s, who are going to want to come in
and, hopefully, devise yet more innovative ways of
bringing content to people.

Q353 Mr Sanders: I want to go back to warehousing.
Would a deadline for how long a show can be
warehoused help the industry as a whole, and what
would be an appropriate warehousing period?
Mr McVay: Our original submission to Ofcom was
that we felt seven days was the longest period,
indeed, many of our members felt one day was too
long, but through the negotiations we have arrived
at commercial use for 30 days, so it is not warehouse
that is actually available. I think, any warehousing
at all, ie if the programme is withheld from any sort
of access by the public, is absolutely damaging to the
public interest and also to the commercial interests
of the producers and indeed the broadcasters. We
have never liked the word ‘warehouse’, producers
do not like warehousing; we want to see our
programmes in as many shop windows as possible,
as quickly as possible.
Mr Graham: Just to be clear, because these
definitions are a bit slippery and even in the
negotiations there were times when we were trying to
clarify them. If I understand you to mean what I
understand by warehousing, the deliberate removal
of a programme from the market-place in order to
protect the person who owns the rights, to be fair,
there is no warehousing in that sense of the word in
any of these agreements. There are hold-backs
against exploitation in other markets, but the
broadcaster, in order to enforce these hold-backs,
must agree to make that programme available in the
market-place.
Mr Brinkworth: One of the key things is trying to
balance very clearly the huge investment in
programming and regional programming that goes
into the UK market and genuinely allowing that to
see out, in terms of the revenue that can be derived
from secondary use, in growing a secondary market.
It is balancing those two that has been uppermost in
our minds in the whole negotiation process.
Mr McVay: Not in everyone’s mind.
Mr Brinkworth: In our mind.

Q354 Mr Hall: In terms of the secondary
agreements, the Satellite and Cable Broadcasters
Group criticised Ofcom because they said it actually
favoured terrestrial broadcasters at the expense of
everybody else in the business. Last week, at the
Committee, we were told by John Hambley that the
latest agreements would do little to improve the
situation for their sector. Have you got anything to
say about that?
Mr Graham: I read the joint evidence. I think he did
preface his statement by saying that he had not seen
the detail of the agreements.

Q355 Mr Hall: He still did not think it was any good?
Mr Graham: I am slightly surprised. It is certainly
true, I think, that the incumbent broadcasters set out
to try to impose quite severe hold-backs on
secondary exploitation but the deals we have
achieved seem to me to be very, very good news
indeed for the satellite and cable broadcasters. Just
across the board, three headline points; one is a
hugely simplified release mechanism from the BBC.
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Q356 Mr Hall: Is that what you have just explained
to the Committee, the hugely simplified release
mechanism?
Mr McVay: That is the sort of non-linear that we
have explained, but the recent linear programmes
basically, for the vast bulk of BBC programmes, it
is six months, it is a lot more straightforward. That
means that the cabsat guys will have many more
products come to the market sooner.
Mr Graham: In the case of ITV, until now ITV has
imposed a pretty rigid five-year hold-back against
everything that ITV has commissioned. We have
now reduced that, in the case of non-returning
programming, to six months, and to returning series
to two and a half years, so that is a dramatic impact
on the secondary UK market. The third thing is that
part of the Channel 4 deal is a reduction in the
Channel 4 overall licence from five years to three
years, which means that all programming will now
be released completely into the market-place after
three years. I find it diYcult to understand why the
cable and satellite broadcasters think this is a bad
deal for them. I would have thought that this is going
to be a huge shot in the arm for the UK distribution
business, and for them particularly.

Q357 Mr Hall: Can I put the question to you in
another way then. Do you think this new deal will
actually enhance competitiveness and plurality
within a multi-channel phase?
Mr McVay: We hope so, yes.
Mr Graham: Yes; that is our intention, because we
reckon that our members benefit hugely from the
opening up of the market. That has been a huge
benefit of the impact of the codes of practice; you see
the impact of the original codes of practice. There
has been a huge growth in the amount of
programming available in the UK secondary market
and we expect that, combined with the new media
delivery systems, to give a further shot in the arm.
We hope so, and we expect so.
Mr Brinkworth: It would be very nice to see the cable
and satellite industries also putting similar amounts
of money into original programming, which would
have a very beneficial eVect on the industry.

Q358 Mr Hall: What about the impact on
independent producers, because they produce the
primary broadcasts; are they fearful that they might
lose out if they do not do deals on secondary rights?
You have got the primary broadcasters which
produce commissions; are they fearful that they
might lose those commissions if they do not accept
the deals that they have been oVered on secondary
rights?
Mr Graham: We have been very clear that one of the
issues which have been on the table with the major
broadcasters has been the question of the
availability or otherwise to bundle their own
secondary channels into the deals that they
commission. We have been very clear, and have won
this argument, that we have resisted any kind of
bundling, in fact we have actually managed to
unbundled More4, which is Channel 4’s other
secondary channel, so that Channel 4 will now pay

separately for that. Right across the board, ITV and
Channel 4, and indeed we are negotiating currently
with Five, but we are taking the same position with
them, the commission for a primary channel does
not depend on them acquiring rights. They cannot
acquire rights in any guarantee, they can negotiate to
acquire those rights and price them separately but
they cannot guarantee to acquire those rights for
their secondary channels.
Mr McVay: That is one of the things that Parliament
sorted out in the Communications Act, that there
has to be a separation of rights under the codes of
practice, and that has been enforced through Ofcom
approving those codes of practice. Broadcasters may
seek it but we felt that was not consistent with the
legislation, or indeed the commercial interests of our
members.

Q359 Mr Sanders: Can I look at unauthorised
reproduction of creative content and the fact that
illegal downloading is a factor of everyday life. It has
been suggested that worldwide release dates for
shows would combat illegal downloading. Do you
think this would help?
Mr McVay: It could do, in terms of movies, and
indeed Hollywood is experimenting with that just
now, and I know our friends in MPA are looking at
it carefully, in terms of how that works.

Q360 Mr Sanders: The US 2D series that are shown
on UK television, the example of Lost, for example;
it is not just movies, is it?
Mr McVay: If you had British programming which
was original programming, which was acquired for
US release, it may be that you might want to look to
synchronise those releases. Most of the work for the
UK independent producers is in formats, so they
make it for the American market based on a UK
format. That might not synchronise so well, because
you have actually got two diVerent products, one a
UK product and one a US product.
Mr Graham: It is a diYcult one, because I think the
problem with that argument is that it depends on the
nature of the film, or the content that you are talking
about, so global synchronised release for Lord of the
Rings or Harry Potter might work where you have
powerful global brands, where everybody is going to
want to go and see it on that first weekend. For a lot
of independently-produced movies, and actually for
a lot of television, they need the success in their home
market to build any kind of success overseas.
Indeed, the many independent British films and
many successful British television programmes
which go on to be successful around the world, the
success has been built, first of all, by building and
nurturing those programmes in their home market
and then gradually rolling them out. I can see the
argument; my concern is that it is going to work only
for a very narrow and blockbuster-type project,
either a blockbuster TV series, like Lost, or 24, or a
blockbuster movie, like Harry Potter. I think, for a
lot of television and a lot of movies, that is not going
to be an option, just because of the way the market
works.
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Q361 Mr Sanders: Were you aware, for example,
that in 2005 Top Gear and, believe it or not,
Tellytubbies were in the top 10 illegally downloaded
programmes? It is not just about series.
Mr Graham: I think what it does illustrate is,
absolutely, I think, and John explained it earlier,
that in a new media world holding back material
from the market increasingly does not work. I think
the music business learned the hard way the dangers
of not giving consumers what they want, and for me
the lessons of the music industry are that, by and
large, I think there will always be a certain number
of people who want just to steal, or just want to
download it for free because it is there. I am not sure
we will ever eliminate that, but there is quite a lot of
evidence now that for the vast majority of people, if
you provide them with a decent download service
and decent quality at a price that they want to pay
then, by and large, people will pay. The growth of
illegal downloads in the last few years has illustrated
that and I think that television production
companies, television broadcasters, need to learn the
lessons of the music industry.

Q362 Alan Keen: I am sorry to go back to the
beginning again. I am always fascinated by what I
call the theatre eVect. I watch television, I want to sit
there, old-fashioned, and what must be one end of
the spectrum. I have never watched anything that I
have recorded, and I do not often record anything. I
would not watch a recorded football match. What I
am interested in, because I do not understand this,
and this is very, very complicated, and everybody
else, I think, if they do not understand what you
have been telling us, will have to watch it, like I do,
the first time it comes out, but what research have
you done and can you give me a picture of how
people are viewing since the change and the easier
recording?
Mr McVay: There have always been a number of
impacts of technology which have been proved to be
more convenient for how people live. It is a
hackneyed phrase, time poor, cash rich. I think you
have got a number of devices already in the home,
PVRs and SkyPlus boxes, and probably more PVRs
coming in the next generation of Freeview, which
will allow people to shift their viewing to suit how
they live their lives. I think people see it just as that
is what you get, whether you record it or not, a PVR
does it automatically. The new broadband services,
when you move on to broadband TV and
subscription VOD, will give you huge choice, so you
do not have to record it, but what you have is a huge,
if you want, Amazon eVect, where there will be a lot
more choice, a lot more content. I am a keen
fisherman. I can go home tonight and, instead of
watching what a broadcaster wants to give me, I can
watch what I want, when the kids are not bothering
me and I have got half an hour to myself.

Q363 Alan Keen: What percentage of people,
because a lot of research must have been done?
Mr McVay: Most of the research, unfortunately, is
coming out of the States, in terms of how people are
using broadband there to watch the television, and

that seems to be increasing, if you look at HBO.
HBO’s experience is that they are oVering
subscription broadband, and if you want a linear
schedule it is increasing the take-up, they are
increasing their viewers by oVering choice, basically.

Q364 Alan Keen: You are saying that no research is
being done here before these decisions are being
made?
Mr McVay: That is absolutely one of the diYculties
that Ofcom, ourselves and the broadcasters face,
that these services are not to the market yet. We have
agreed with the broadcasters that we will review
these arrangements in two years’ time, so that when
we do have the data and some knowledge and we do
see it run commercially, how it is operating, or how
audiences are using it, we will be in a better position.
Mr Graham: There has been some consumer
behaviour research, not a great deal but there has
been some. Of course, one of the diYculties with
consumer behaviour research is knowing whether or
not to believe what people tell you. I have always felt
that if you believed most surveys about what people
watch on television then Panorama would regularly
have 20 million viewers, because everybody says that
they like to watch it. Whenever anyone asks in a
survey, “What do you watch on television?” it is
always “I really like documentaries and current
aVairs,” so you are left wondering, if that is the case,
why documentaries and current aVairs are not
watched much more. I think that there has been a
certain amount, and we have done some of our own
research, and that seems to suggest, for example,
that there is quite a lot of appetite for both catch-up
television, on-demand television and, indeed,
commercial downloads. Although, interestingly,
and perhaps you are an example of this, not
necessarily at the expense of good, old-fashioned,
linear TV; and, if it is of any comfort to you, I
suspect there will be, for the foreseeable future, when
you get home at night, good, old-fashioned, linear
television. You will not necessarily have to go down
this on-demand route if you do not want to, it will
still be there.

Q365 Alan Keen: I am asking the question because
there is a tremendous peak in viewing when a film is
first released at the cinema, and lots of people go;
once it is past that first week, or so, the viewing
figures drop oV. We seem to be going the opposite
way with television and yet there still must be the
theatre eVect left there. That is why I am interested
in what research has been done?
Mr Graham: I think it is very complicated. Everyone
predicted that the growth of DVD, for example,
even with video before that and then DVD, was
going to destroy the cinema. Actually, quite the
opposite happened; people rediscovered cinema and
rediscovered it through DVD, and people started
going back to the cinema. It is a curious fact that, at
the time that we are discussing all this broadband,
on-demand, diVerent ways of delivering,
nonetheless, the BBC brings back Dr Who and
regularly 10 million people sit down to watch.
Actually, with Dr Who and Strictly Come Dancing,
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the BBC seems to have discovered the trick of family
viewing, people all sitting around watching
television. This is what we were all told, every survey
told you that family viewing was there, that
everybody was going to be watching television in
rooms in diVerent parts of the house. The truth is,
and I understand completely what you are saying,
actually, as John says, it has been one of the most
diYcult things, trying to negotiate these deals, which
are predicated on certain assumptions about
consumer behaviour, and none of us really knows.
Who would have guessed that texting would become
the most powerful driver of mobile ’phone use;
nobody saw that coming. It is one of the joys and
sorrows of this business, nobody really knows how
people are going to use this in the future.

Q366 Alan Keen: Coming now to the BBC’s creative
future, like some people, are you horrified about the
prospect, or will it give your members wonderful,
new opportunities? That is a very extreme view of the
question I am putting; it must be somewhere right
across the spectrum, presumably. What is going to
happen?
Mr McVay: With the Creative Future, the
arrangements we have reached with the BBC allows
them to use our programming, eVectively, in the
Creative Future; ie it is an enhanced window, it gives
licence fee-payers more use in their access to BBC
programmes. I think there is a broader issue around
the public value test and the market impact
assessment will have to be done on basically the BBC
going into a broadband delivery market and oVering
programme for free, and I think that is a legitimate
question there which should be answered through
the public value test and the market impact
assessment. When the BBC moves into any area of
business it does have a distorting eVect, particularly
because it is going to give away content for free.
Indeed, because it gives away content for free, it may
drive the other, commercial broadcasters into more
free models as well, where basically free VOD
models are funded through advertising rather than
through commercial revenues, and that is something
we would want to have further discussions about
when they move to that. I think there are real issues
around that. At this point, we really do not know
exactly how WIMP is going to be rolled out, at what
point, over what services. I think the Trust has got
some tricky questions to answer.

Q367 Helen Southworth: What is your view of the
state of the industry at the moment, the state of the
health of the industry; are there opportunities to
develop creative skills? What does the Government
need to do, what does the industry itself need to do
to develop a really vibrant economy in the industry?
Mr McVay: I can answer a little bit about the skills
and maybe Alex and Malcolm, as entrepreneurs
working in the industry, can answer a bit more about
what they feel are the business opportunities. In
terms of the skills, through Skillset, we have just
been working on a new TV Skills Strategy, which
will be launched later this year, with the Secretary of
State, Tessa Jowell, which is a combined strategy

which involves all the broadcasters, and includes
cable and satellite, Sky, the trade shows, the
producers. That is an integrated Skills Strategy,
which will look to address not only the existing needs
in the labour market but also new entrants coming
to that, with a particular focus on all the new issues
about multipart form, digital technologies, they do
impact on production there, so bringing the
opportunities in production. HD is going to be
launched in the next 12 to 18 months in the UK;
again, that has impacts, skills for existing craft
personnel and also new entrants. I think the
industry, through Skillset, thankfully we have got a
Sector Skills Council for our industry, I think
through having that strategic body, to bring us all
together, to say what we need to do, how we are
going to fund it, and there is a funding formula in
place now for the industry to make contributions.
Pact does not come under that legislation, we make
our own voluntary contributions to a fund, which
Skillset administers and which I chair, and we have
been doing that for 15 years, we have been taking a
voluntary levy from producers and putting that into
skills for particularly freelance employees.
Mr Graham: I think John is right. The way I see it is,
I think the context in the UK, in terms of content
creation, I have been an independent television
producer for just under 20 years and I cannot recall a
more exciting and stimulating time to be an
independent producer. First of all, within the UK, in
terms of digital penetration, in terms of digital
television, two-thirds of households have digital
television and more than half of adults now buy goods
online. I think there are legitimate concerns about the
digital divide but, nonetheless, the combination of
those technologies in the UK I think is a unique
spread. I think the growth of the independent sector
has meant that, internationally, we now lead the way,
in terms of international programme sales. We are a
long way ahead of any competitors, other than the US,
we are second only to the US in terms of international
sales, our share is 10% compared with, I think,
Canada, which is next, with 4%. On formats, the UK
producers have 45% of the international formats
market, compared with 20% for the US producers. We
are incredibly well placed, I think. The lesson for me,
as a producer, is that all of these debates we are having,
all these painful negotiations around new media rights,
all the agonising that we are doing here, about jargon
and VOD and SVOD and pay-per-view, and so on, is
pretty meaningless unless there is really great content
to drive it. I think the significance of the codes of
practice actually in giving independent producers the
chance to build real businesses, to deliver to a UK
market but also internationally. I do think John is
right, that the challenge now, for all of us, is to make
sure that the opportunities are there for us to bring on
the next generation of really great, innovative, exciting,
programme-makers, and I guess that is our job really,
together with the broadcasters, that is a challenge we
have to meet.
Mr Brinkworth: I think also, if I can take that one stage
further, the codes of practice have made a fundamental
diVerence to your ability to build a business, a
fundamental diVerence, and that transformation has
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opened up a distribution market worldwide, also
within the secondary market here in the UK. It has
allowed us to export our programmes and gain
genuine revenue so you can build a business there. I
think there are issues which we need to face, in terms
of the geography of production being still in the UK,
which I think is a real issue, and I think that is a key
one which will happen over the next 12 months. I think
the overall settlement that we have got, in terms of the
new media rights, actually, for the first time, strikes a
very good balance between getting new programmes
into the market and allowing independent producers
genuinely to exploit them in a new media space. That
has not existed before.

Q368 Helen Southworth: As I am a Member of
Parliament for Warrington, you will not be surprised
that I am particularly interested in the BBC moving
out of London and up to Greater Manchester.
Mr McVay: Salford; yes.

Q369 Helen Southworth: Absolutely. The BBC
sometimes likes to keep us hanging on threads over
these sorts of things, and we are not particularly keen
to see that happen. To the industry, how important is
it that these sorts of development opportunities are
spread out, geographically, across the nation?
Mr McVay: As I said earlier on, our view has always
been that the BBC particularly should make sure that
it commissions a broad range of production from
across the UK. Whether it needs a big facility to do
that, or not, is a question for Parliament, I think, in
terms of the Charter settlement. We want to see
sustainable production centres across the UK, in
Belfast, Glasgow, Manchester, Bristol, because that
gives an opportunity for people to build up their
businesses but also gives cultural diversity, it gives
diVerent views. We think it is actually through
commissioning that you build up a diversity of
programming on the BBC, maybe not always through
just a large facility.
Mr Graham: I think you can tell from our accents that
we are not solely metropolitan in our consensus. I
think it is really important, and, to be honest, this is not
the first time we have been here with the BBC. My
sense is that the BBC is more genuine about opening
up to independent voices rather more and it is
committed to its regional production, but we have had
these debates before about significant shifts into the
regions and we need to be convinced that this is
genuine.
Mr Brinkworth: To have a genuinely creative industry
in the UK, it is a vital part of any strategy that the BBC
commits a substantial amount of its production
outside of London. Geography is no barrier to
creativity, it never should be and never will be, and the
point is that independent producers outside of London
are still producing some of the most innovative shows
outside, and the BBC, as part of its responsibility,
needs to keep up to the plate and step up to it.

Q370 Helen Southworth: Are you content with the
current ratio?

Mr McVay: No.
Mr Brinkworth: No.

Q371 Helen Southworth: What do you think it
should be?
Mr McVay: We would like to see the BBC moving
towards 50% of production outside of London. That
was in our submission to the Charter Review.

Q372 Philip Davies: Can I ask you about advertising;
do you think that traditional television advertising will
decline and therefore that commercial broadcasters
increasingly will have to rely on other streams of
revenue?
Mr Graham: I think it is diYcult to tell right now.
There is evidence that advertising is shifting out of
television and towards the internet. I think there are
genuine grounds for broadcasters to be concerned.
Indeed, one of the reasons why we were anxious to
press the commercial broadcasters into a commercial
approach to new media was not just because we felt it
in our own members’ interests but also because we felt
that actually it was in their interests too, that actually
they need to be moving towards broadening the
revenue base, that their systems cannot continue to
rely solely on advertising revenue. Having said that,
the evidence is that the decline is not necessarily
precipitous and there is quite a lot of evidence there.
Ofcom were fairly clear, when they set us the task of
negotiating this, that they did not believe that new
media was a zero sum game in that way. We talk about
advertising solely, but if you look at the figures in
relation to what people are spending now on media,
spending on television, those numbers have increased
dramatically. Obviously, there has been a huge shift
towards subscription, which is now the largest source
of funding. My sense is that probably there will be a
long-term decline in advertising revenue, although I
think the broadcasters are very innovative and I think
probably they will work hard to find ways, and we
have just seen the launch of Thinkbox. Tess Alps is one
of the more dynamic and outspoken people in the
advertising industry, who has taken the job of Chief
Executive of Thinkbox, which is an organisation
designed specifically to tackle this. Broadcasters are
not just sitting there watching this happen and I think
they have shown in the past innovative ways of
attracting advertising. I do not think it is going to be a
precipitous decline, but I do think that, over time, we
will see a shift, a gradual shift probably, less
advertising going into television and more advertising
going into the internet, and more people paying
directly for television in the form of subscription, in the
form of downloads and several of the ways that we are
seeing it happen now.
Mr McVay: We do not think it is terminal.

Q373 Philip Davies: You do not think that any
reduction in advertising revenue is going to lead to a
reduction in the amount of money that they have to
commission people like you to produce programmes
then?
Mr Graham: No, I do not. I am not convinced;
broadcasters historically have operated on very
healthy margins and the work that we have done
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shows that we do not see any immediate threat to that
business model. In fact, I think, if they are clever about
it, actually there are probably new opportunities for
them. Such evidence as there is, from America,
suggests that actually quite a lot of the on-demand
revenue is incremental rather than entirely
substitutional. This is part of the debate we were
having earlier about it; no-one really knows until
actually we see these markets. One of the things that we
did as part of our agreement with the broadcasters, we
have agreed to sit down with Channel 4 and ITV
within 12 months jointly to assess where we think the
market has gone, so nobody knows. The evidence that
I have seen suggests that actually there is new money
to be found out there, provided the content is really
good. I think people will pay for premium content and
I think they will pay good money.

Q374 Philip Davies: Can I ask you about the Television
Without Frontiers Directive and the proposed changes
to it; perhaps you would like to tell us what you think
generally about the proposed revisions to it?
Specifically, there is a proposal to liberalise and also
allow product placement, and I was wondering if you
thought there would be a direct benefit to independent
producers if product placement was allowed?
Mr McVay: Pact is the Chairman of SEPE, which is
the pan-European trade association for TV producers,
and we have been very active in Brussels on TVWF.
There are a number of issues around revision which we
would like to see addressed. The first one is, we would
like all the Member States to remove the definition of
‘where practicable’, ie there is a 10% quota; we would
like that to be rigorously enforced, which the
Commissioners have failed to do since it was
introduced. That means, not so much in the UK but
certainly across the rest of Europe, that a lot of
Member States basically snubbed their nose at that,
meaning that the independent production sector
elsewhere is marginal, to say the least. We support the
liberalisation of sponsorship and product placement,
and we agree with Ofcom, and our submission to the
Commission, and indeed to Ofcom, on this is that we
would like to see some degree of liberalisation but we
think how that will then be interpreted should be down
to the Member States as well. Certainly there should be
a role for Ofcom, so how does that happen and in what
way does that happen. We do think that the
Commission, under this, actually should allow it to be
a lot more liberal. I think that goes back to your earlier
point about ad revenue; if you do allow a degree of
liberalisation then that will help protect ad revenue to

the broadcasters, which then will be invested in
content, and so on, and hopefully there is a more
virtuous circle there. The way we have got to do it,
from talking to friends in Italy, where Italian
broadcasters have got a more liberal regime, basically
what happens there is that the broadcaster does a deal
with Fiat and then goes to the producer and says,
“Right, you have got to have 10 Fiat cars in this
drama.” That is completely the wrong way to do it. I
think this should be done creatively, to make sure that
the content is still fantastic content. There are some
good examples, 24 and some of the American
examples are quite good examples of how to have a
more liberal regime but to make sure, creatively, in
terms of rewarding an audience for giving up their time
to view this, that it is not just a coke can rammed in
their face, but actually there is something in there
which it is possible to do. I do think that has got to be
negotiated within each Member State, in terms of the
cultural issues that you have and other issues as well.
Mr Graham: Also, I think the reason it has to be
culturally specific in that way is because there needs to
be a degree of sensitivity with genre as well. It is clearly
the case that there are certain genres of television—
sport, entertainment, and so on—where product
placement is easier to achieve without getting in the
way of the content; whereas with drama and
documentary it is much more diYcult, so I think it is
important that it is done creatively and sensitively.
Mr McVay: Our point is that we think producers are
best placed, because they are the ones who are creating
the content, and they are the ones who should be able
to have relationships with sponsors and advertisers to
bring that to the broadcasters, in order to deliver great
content but probably at less cost to the broadcaster.
Broadcasters have a role but we think producers and
creators should have a role now as well.

Q375 Mr Hall: Just one question about product
placement: what about branded cigarettes?
Mr McVay: Again, our view is that this is a matter for
Member States, in terms of what the regulator would
think would be reasonable, in terms of what products
and brands should be included, if you do liberalise it.
I think it is a matter for Ofcom, in terms of what they
would allow to be in the programme.

Q376 Mr Hall: What would be your view?
Mr McVay: We would always want to work within the
regulatory framework that is set down by the
regulator.
Chairman: I do not think we have any more questions.
Thank you very much.
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Memorandum submitted by Channel 4

About Channel 4

The Channel Four Television Corporation is a publicly-owned, not-for-profit broadcaster that provides
vital competition to the BBC in the provision of public service TV. Our main public service channel, Channel
4, is a free-to-air service funded entirely by advertising and sponsorship. Unlike the BBC, we do not receive
licence fee funds. Channel 4 is available on all digital platforms (terrestrial, satellite and cable) as well as
through traditional analogue transmission.

Channel 4 also operates a number of other services, including the free-to-air digital TV channels E4 and
More4, the subscription service FilmFour (which we will be taking free-to-air this summer), and an ever-
growing range of online activities at channel4.com, including the broadband documentaries service
FourDocs. The FilmFour production division produces and co-produces feature films for the UK and
global markets. Whilst strengthening the core Channel’s contribution to public service going forward, we
are also looking increasingly to enhance our public service contribution via other new channels and
platforms, eg our new channel More4 has a daily half hour news bulletin at 8 pm and is investing £20 million
in its own original content.

Channel 4’s primary purpose is the fulfilment of its public service remit, which was most recently defined
in the 2003 Communications Act. This states that “the public service remit for Channel 4 is the provision
of a broad range of high quality and diverse programming which, in particular:

(a) demonstrates innovation, experiment and creativity in the form and content of programmes;

(b) appeals to the tastes and interests of a culturally diverse society;

(c) makes a significant contribution to meeting the need for the licensed public service channels to include
programmes of an educational nature and other programmes of educative value; and

(d) exhibits a distinctive character.”

As a publisher-broadcaster, Channel 4 does not produce its own programmes but commissions them from
more than 300 independent production companies across the UK each year, a far greater number than any
other broadcaster, including the whole of the BBC. It works very closely with the independent production
sector, and invests heavily in training and talent development throughout the industry.

The Channel 4 service was originally established under the Broadcasting Act 1981 and was provided for
by the Independent Broadcasting Authority. The Channel Four Television Corporation was subsequently
established under the Broadcasting Act 1990 and the Channel’s functions were transferred over to the new
Corporation in 1993. The Corporation’s board is appointed by OFCOM in agreement with the Secretary
of State for Culture, Media and Sport.

1. Executive Summary

1.1 Channel 4 plays an important role in the UK’s creative economy, investing over £600 million per
annum in content, including £425 million in programmes produced by over 300 independent production
companies (Introduction)

1.2 Channel 4 is required by statute to operate as a publisher-broadcaster and is unable to produce its
own programmes, unlike the BBC and ITV. Since our birth in 1982 we have played a key role in the creation
and development of the independent production sector (Introduction)

1.3 Channel 4 is required to commission 30% of its programmes by volume and value from outside
London. As a result Channel 4 is the UK’s biggest single investor in independent creative businesses outside
the M25 (Introduction)

1.4 Digital convergence and new media technologies aVord exciting opportunities to the broadcasting
sector but also pose particular challenges to the UK’s public service broadcasting model, especially those
elements like Channel 4 that are commercially-funded (Question 1)

1.5 Channel 4 believes that public service broadcasting can play an even more important role in the digital
future, underpinning investment in innovative, original, high quality and high cost content. We also believe
firmly that this role should not just be left to the BBC. UK viewers benefit from public service competition
to the BBC (Question 1)

1.6 As such, Channel 4 is working to make its content available on the new and emerging digital platforms
so that viewers are able to access it when and where they want to and not solely via the traditional broadcast.
To achieve this goal it is essential that Channel 4 is able to secure the necessary new media rights at the point
of commission (Question 1)

1.7 Acquisition of rights to commissioned content by public service broadcasters is regulated under the
Communications Act 2003. However, most new media rights are currently excluded from the initial Terms
of Trade agreed between broadcasters and independents following the passage of the Act. The terms under
which these rights should be made available are being looked at by Ofcom in its current Review of the
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Production Sector. Within the context of this review Channel 4 is in discussions with Pact about how new
media rights should be acquired. Channel 4 is keen to resolve this matter directly with Pact if possible
(Question 1)

1.8 It is absolutely essential that we secure a viable outcome from Ofcom’s Production Sector Review if
we are to sustain and develop our major role as innovator and investor in creative content and creative
companies and maintain our key role as PSB competitor to the BBC (Question 1)

1.9 As content becomes available on more and more digital platforms, Channel 4 believes that every
eVort should be made by the creative industries and government to introduce eVective standard rights
protection, in terms of a rigorous and clear regulatory framework and also in terms of developing eVective
digital rights management (DRM) systems in order to minimise piracy levels. (Question 2)

1.10 We are broadly opposed to the extension of traditional TV-style regulation to most new media
services, especially those that are on-demand. We favour a co and/or self regulatory approach (Question 3)

1.11 Channel 4 is a supporter of the principles that lie behind the Creative Commons and Creative
Archive initiatives. However, as the market evolves it will be important to balance the desire to achieve open
access to the widest possible range of content, especially to PSB content, with the legitimate need of rights
holders to generate commercial value (Question 4)

2. Introduction

2.1 Given our key role in the UK’s creative industries, Channel 4 welcomes this inquiry, coming as it does
at a key moment in the development of the market for the production and supply of content for new media
platforms. As one of the UK’s key public service content providers, we are keen to take this opportunity to
share with the Committee our thinking on how the digital landscape will develop, and to explain our vision
of how we can continue to innovate and take risks in this new environment, and continue to act as a
supporter and partner of the creative industries. In particular, we firmly believe that in order to sustain a
thriving public service television ecology in the digital future Channel 4 will need to ensure it can deliver its
content across all new media platforms.

2.2 In this submission, we address in brief each of the four issues highlighted by the Committee. We would
welcome the opportunity to expand upon these points during the oral sessions of the inquiry, and are also
happy to supply further detail in writing on any particular aspect of the issues discussed below.

Channel 4’s role as an investor in quality, innovation and diversity

2.3 Television broadcasting represents a key element of the UK’s creative industries. The UK invests
more per head in television content than any other country in the world: $75 per person compared to $65
in the US and $52 in Germany.75 UK television content is admired around the world and UK exports are
worth almost $1 billion annually (according to PACT estimates).

2.4 Since its launch in 1982, Channel 4 has played a key role as an investor in original TV content and,
in particular, in the development of a thriving independent production sector. At its foundation it was
decided that Channel 4 should operate as a publisher-broadcaster and be prohibited from making its own
programmes. This was specifically done to provide a guaranteed outlet for independent producers and to
break the dominant duopoly in TV production of the BBC and the ITV companies.

2.5 While Channel 4 does not make any programmes itself, it makes a vital contribution to the creative
industries. It takes huge risks by innovating, working with a large number of independent companies, and
constantly seeking new types of programming covering a diverse range of genres, programmes such as
Jamie’s School Dinners, Channel 4 News, Anatomy for Beginners, The IT Crowd and Dispatches. And to
do this, it invests hundreds of millions of pounds each year in originated UK content. In 2006 we will invest
over £600 million in total on content across our portfolio of TV services, plus c. £20 million on new media
services. The 300-plus independent production companies from which Channel 4 commissions each year is
substantially more than any other broadcaster: 175 companies worked for the BBC in 2003–04,76 and we
believe a far smaller number worked for either ITV or Five.

2.6 As well as its straightforward quantitative investment in programming, Channel 4 plays a key role
in sustaining range and diversity in UK production. The Channel’s unique remit means it provides a vital
destination for those production companies looking to provide something diVerent and distinctive and get
new ideas commissioned. Channel 4 also helps to ensure a thriving and creatively strong production sector
in the UK by providing vital public service competition to the BBC and helping to maintain the plurality
and quality of the UK’s broadcasting ecology.

75 Source: UK Television Content in the Digital Age, Oliver & Ohlbaum Report for the BBC, October 2003.
76 Source: BBC: Press Release, 11 August 2004.
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Channel 4’s contribution to the nations and regions

2.7 Channel 4 plays a particularly important role in the development of independent television
production companies outside London. The Channel is required to commission 30% of its original
programmes from outside London by both value and volume. As both ITV and the BBC rely heavily on in-
house production outside London, this makes Channel 4 a vital lifeline for regional indies. In 2005, Channel
4 invested £115 million in out of London production, making it the biggest investor in small independent
creative businesses outside the M25. At any time in the year Channel 4 works with over 100 regional
companies including television producers, graphics and facilities companies and new media content
suppliers.

2.8 Through its Creative Cities strategy the Channel seeks to create sustainable production hubs in
centres across the UK. This is no easy task and the Channel plays a key role in supporting indigenous and
inwardly investing companies. Channel 4 has built continuing relationships with regional development
agencies across the UK, and has pioneered a range of company development support schemes. A business
support unit—The Research Centre—which is hosted in Channel 4’s Glasgow oYce provides training and
development programmes and investment for researchers providing subsidised support for small and new
companies. Channel 4 also has a regional company development scheme which invests up to £300,000
annually in the strategic growth and transformation of regional suppliers.

2.9 We’ve directly invested in 24 companies since the company development deals were introduced in
2003. Two early recipients from the South West were Touch Productions and TwoFour Productions.

2.10 We invested £35 thousand cash in each of these companies in the second half of 2003. The total
package of support we oVered them was £80 thousand each as they both participated on the Researcher
Development Programme (worth £30 thousand for each place) and had £15 thousand in kind support in the
form of mentoring and executive support.

2.11 This was match funded with over £50 thousand cash from South West Screen and SWRDA for each
company. This was provided through a scheme called “4SouthWest”, in a partnership with the RDA and
screen agency and the aim was that not only would the recipient companies benefit but they would also work
with smaller companies and creative individuals in the region.

2.12 In 2004, six commissions were won as a direct result of this funding package for Touch and
TwoFour. In addition, 39 joint initiative agreements were signed between these lead companies and other
South West producers, with 90 ideas developed into pitches for commissioners.

3. The Impact Upon Creative Industries of Recent and Future Developments in Digital
Convergence and Media Technology

3.1 New digital technologies oVer a wide range of exciting opportunities for the UK’s creative industries,
but also pose significant challenges. In this section, we highlight the potential benefits of convergence and
also identify some of the challenges that accompany the move towards an increasingly digitised world. We
then consider some of the issues relevant to public service broadcasting in the UK and to Channel 4 in
particular, in particular the review of the television production sector currently being conducted by Ofcom.

Opportunities of digital convergence

3.2 Analogue platforms have historically been characterised by spectrum scarcity, limiting access to
distribution outlets for audiovisual content. In television for example, the analogue terrestrial platform only
carries four to five TV channels in the UK, while analogue satellite and cable platforms typically oVered no
more than a few dozen channels.

3.3 The emergence of new digital platforms brings two significant benefits for the distribution of
audiovisual content. First, the capacity of new digital television platforms far exceeds that of their analogue
equivalents: for example, DTT can carry dozens of TV channels while digital cable and satellite each oVer
hundreds of channels. And second, digital platforms enable entirely new types of services to be oVered.
Digital television platforms also carry enhanced (semi-interactive) TV and radio services, like expanded
sports coverage. Even more importantly, some platforms also allow true two-way communication, enabling
fully interactive services, including video-on-demand (VOD) and gaming.

3.4 Digitalisation thus reduces barriers to entry for new suppliers of content. And digital technology can
also significantly reduce some of the costs of production, meaning that it is easier than ever before for those
with a creative vision to realise it in audiovisual form. This increased democratisation of digital production
and distribution should encourage a new generation of creative entrepreneurs, driving choice, innovation
and eYciency. Moreover, the global nature of the internet enables producers to address global markets,
providing new avenues for commercial growth.
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Challenges posed by digital convergence and threat to PSB

3.5 The flip side of these advances, and in particular of the greatly increased range of services available,
is that audiences are fragmenting, both within and across digital platforms. Viewers will continue to migrate
to the huge number of digital TV channels that are now available, and also to new services as broadband
penetration and video game usage, both on fixed and (increasingly) mobile devices.

3.6 While the increase in the range of services is undoubtedly a good thing for consumer choice, the
economics of the TV industry means that there is a trade-oV between range and quality, and that the increase
in choice might ultimately be damaging to the amount of new high-quality content that is available.

3.7 TV programmes are very expensive to make, and the costs of production and associated risks of
investment must be borne before any revenues are generated. Public service broadcasters have historically
carried out the vital roles of commissioning new content and funding the production costs of these
programmes, as well as branding, promoting and cross-promoting new content within their TV schedules.
The content itself is made by a combination of large in-house production units (in the BBC and ITV) and
by the hundreds of independent production companies on which Channel 4 and Five, as publisher-
broadcasters, are entirely reliant.

3.8 For commercially-funded public service broadcasters, the large costs of production have historically
been justified by the advertising revenues generated by the mass-market audiences that would watch their
programmes. Given the scarcity in distribution capacity on analogue platforms that restricted competition,
the capacity allocated to public service broadcasters conferred significant strategic benefits to them, enabling
them to invest such high amounts in programming.

3.9 In the digital age, however, as both audiences and associated revenues fragment, and the benefits
associated with access to scarce analogue spectrum fall away (ultimately to nothing), it will be ever more
diYcult for the commercially-funded public service broadcasters to fund high-quality content to the same
extent as they have done in the past, based on the expected revenues from their traditional linear TV services.

3.10 One option would be to rely solely on the BBC, which enjoys guaranteed income from the Licence
Fee, to sustain high levels of high quality, diverse production in the UK. But it is widely accepted that
competition for quality is important, both in order to oVer viewers real choice and in order to keep the BBC
on its toes and drive up quality.

3.11 The challenges for advertiser funded broadcasters are exacerbated by new disruptive technologies
such as personal video recorders (PVRs), which enable viewers to record and easily skip the ad breaks. And
the global nature of platforms such as the internet will make it ever easier for large international media
companies to compete more aggressively for UK audiences.

3.12 These challenges would be less of a problem from the consumer’s perspective if the wide range of
new services oVered a rich variety of new high-quality British content. But this is not the case: most digital
channels rely predominantly on archive repeats, US acquisitions, music videos etc. With the sole exception
of news and sports—the coverage of which has been revolutionised by Sky over the last 10–15 years—there
is almost no new high-cost UK originated content other than that oVered by the main public service
broadcasters. Even in the digital space, it is predominantly the PSBs that oVer new originated content on
their digital channels (such as BBC 4, ITV 2 and More4).

3.13 And looking further afield, while audiovisual services available via new broadband platforms
promise to oVer a vast and unrivalled choice of content, these services seem to rely almost entirely on
aggregating pre-existing archive material and on ultra-low-cost user-generated content. Again, there are few
(if any) examples of new high-quality British originations.

3.14 In summary, we believe that the benefits of PSB—including the provision of new high-quality
content that reflects and appeals to the UK’s diverse audiences, that educates as well as entertains, and that
innovates and nurtures new British creative talent—are as important in the digital age as in the analogue
world. It is vital to the UK’s creative industries that, in addition to the proliferation of low-cost user-
generated content that is increasingly being made, it remains viable to create high-cost, high-quality
audiovisual content of the kind that public service broadcasters have historically supported and funded.
However, this will be increasingly diYcult as audiences fragment and national boundaries erode in the
converged world.

Channel 4’s digital strategy

3.15 Channel 4 has long recognised the need to evolve its services if it is to maintain its relevance and
impact with audiences in the digital age. As well as making the core Channel 4 available on the main digital
broadcast platforms, we launched More4 in October 2005 as a new free-to-air digital terrestrial channel
oVering viewers an opportunity to catch up with the best of Channel 4’s factual output but also carrying its
own prime-time news bulletins and a range of other new high-quality original content. We took E4 free-to-
air on Freeview in 2005 to widen public access to our youth-oriented, entertainment channel and FilmFour
will become a free to-view channel this summer.
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3.16 As well as developing new digital channels, we also believe it is important that public service
broadcasters embrace new technologies to develop entirely new services and forms of content. In recent
years, we have expanded our online services, experimenting with video-on-demand, launching an extensive
music site, and developing IDEASFACTORY, a learning resource for young people embarking on a career
in the creative industries.

3.17 We also launched our first major public service in the broadband space, FourDocs, in 2005. This
provides new and aspiring documentary film-makers with access to advice from key Channel 4 editorial and
other staV on the art of documentary film-making and issues of compliance, eg how to get copyright
clearance, as well as the opportunity to gain access to an audience for short four-minute documentary films.

Access to rights

3.18 In order to sustain the provision of public service broadcasting in the future, it is essential that the
traditional public service broadcasters make their PSB content available on the full range of (fixed and
mobile, linear and on-demand) platforms on which the public will increasingly choose to consume
audiovisual content. It is also essential that they can generate revenues from these platforms to sustain their
investment in new content. However, there is an important obstacle preventing Channel 4 from doing this,
relating to the current regulatory settlement on rights.

3.19 The current settlement, which resulted from the requirements under the Communications Act 2003
to agree Terms of Trade with independent producers, does not guarantee Channel 4 access to the new media
rights it needs when it commissions and funds its programmes.

3.20 The 2003 settlement had a very clear purpose: it was designed to address the fact that some
broadcasters (primarily the BBC) had, in the past, exploited their position to retain and sometimes
warehouse a range of rights, including valuable secondary rights, and thereby undermine the ability of
independent production companies to grow their businesses. This change has had a direct economic impact
on Channel 4, as it was designed to achieve a transfer of value from broadcasters to producers. It has had
a disproportionately negative eVect on Channel 4 as we are a publisher-broadcaster. The fact that c.70% of
BBC and ITV programmes are made in-house has insulated them from this change to a large extent.

3.21 Whilst it has cost Channel 4 money, it is clear that the rights retained by producers as a result of the
last Terms of Trade negotiations are not essential to the maintenance of the core Channel 4 economic model,
and we are not, therefore, seeking to overturn this earlier intervention. However, as far as new media rights
are concerned it is unclear which should be defined as primary and which as secondary. Channel 4 believes
that if we are to be able to oVer viewers access to our content on the platforms that they wish to use when
they wish to use them, we will need access to a wide range of new media rights as part of our primary
rights package.

3.22 Access to new media rights is particularly vital to Channel 4’s future prospects, as compared to those
of the BBC and ITV. As a publisher-broadcaster, Channel 4 does not make any of its programmes and
therefore has much less control over rights than its PSB competitors. The BBC and ITV produce between
60% and 70% of their own content, and automatically own all rights to this content. This means that, whilst
the current arrangements may be frustrating to them, they do not risk fundamentally compromising their
long-term viability as audiences migrate from traditional to new digital platforms.

Ofcom’s Review of the Television Production Sector

3.23 Given the need for Channel 4 to be able to access relevant rights to enable it to oVer its services across
new media platforms, the outcome of Ofcom’s Review of the Television Production Sector is of crucial
importance to the Channel. We welcome the consultation document issued by Ofcom in December 2005,
which encourages broadcasters and PACT to come to an agreement on new terms of trade that include new
media rights such as video-on-demand. We are currently in discussions with Pact to reach a voluntary
agreement and it is our strong preference to achieve an agreed settlement that does not require regulatory
intervention.

3.24 Channel 4 has made a series of submissions to Ofcom over the last few months, and we would be
happy to share our thoughts with the Select Committee in more detail. The key points are outlined below.

3.25 Central to our position is an ambition to continue to be able to fund new originated content for the
foreseeable future and to make that available to viewers across the full range of platforms as consumer
behaviour evolves. As viewing migrates to new platforms, revenues associated with content will likewise
migrate to these new platforms. This has a straightforward implication: broadcasters need to be able to
access new revenues that substitute for their existing ones as viewing migrates, which means that they need
to be able to include the relevant rights within the “primary” rights package they obtain in return for
commissioning and funding new content.

3.26 Channel 4’s view is that the emerging Video On Demand (VOD) services that will be oVered via
broadband and TV via mobile markets are much more likely to operate as alternative viewing channels to
the traditional linear broadcast, rather than as substitutes for secondary products such as DVD, which are
priced and packaged for consumers to build their own content library. As the increasingly rapid convergence
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of devices occurs, more and more viewers will have the option of delaying their viewing, safe in the
knowledge that they can download the same programme when it is convenient to them or catch it via their
preferred mobile device.

3.27 In discussions some producers have suggested to us that they should retain all new media rights and
be able to exploit those on other channels more or less immediately post the first transmission of the
programme on Channel 4. This might mean a situation arising in which Channel 4 faces competition for
viewers within a matter of days or weeks from the initial transmission, from a broadband or mobile service
operated by a competitor such as Sky, cherry-picking content that we have fully funded and on which we
have taken all the risk. Not only would this undermine Channel 4’s ability to establish its service in
important new media markets, it would also undermine Channel 4’s existing economic model and brand.

3.28 This would be a perverse outcome. What we should be seeking is a regulatory framework that
encourages major new market entrants such as Yahoo, Google and Orange to invest in their own original
content and grow the total market for commissioned content in the UK.

3.29 To address these issues Channel 4 has proposed that a principle of “when not where”—whereby
rights should primarily be defined by time period rather than by platform—should be adopted, and this
appears to have been broadly accepted by both Ofcom and PACT. Channel 4 has suggested a primary rights
package that would include the ability for it to oVer viewers access to its programmes on all platforms on
a free-to-view basis for a period of up to 30 days. This would allow for viewing across multiple devices and
for the scheduling patterns of new content (where you might get, in successive weeks, a “preview” on a digital
channel, followed by the main premiere on the main PSB channel, followed by a subsequent catch-up
repeat).

3.30 Beyond the 30-day window a holdback period would apply to broadband VOD and mobile rights, as
well as broadcast television, preventing producers from oVering Channel 4-commissioned content to other
operators for a period in order to protect our brand and investment. Channel 4 would, however, be looking
to partner with indies during this holdback period to oVer this content on a paid-for, revenue share basis
on these platforms via a Channel 4 portal.

3.31 Some producers have suggested that there is no problem with the current arrangements, which
exclude key new media rights from the primary window, arguing that if Channel 4 wants these rights then
it can buy them in the secondary window. This situation is unacceptable to Channel 4 for two reasons.
Firstly, under such a scenario there is the possibility that “must have” rights are not secured by the Channel
but are sold to a major competitor, which would undermine our ability to protect the Channel 4 brand—
arguably our most valuable asset in the new digital world—and recoup our investment. Secondly, it would
mean the Channel would eVectively be paying twice: once when the programme is funded, and then again
to be able to actually exploit the rights. As commercially funded public service broadcasters face increasing
competitive pressures, it simply will not be feasible for them to fully fund new content and then pay again
to access rights to platforms which are cannibalising their existing revenue streams. It is worth bearing in
mind that such regulatory restrictions would only be applied to the PSBs. Sky, Google, Yahoo and any other
major player that wished to commission its own content would face no such restrictions on the rights they
would be able to obtain at the point of commission.

3.32 Finally, some producers have argued that the PSBs are likely to hold back the development of new
media markets and the independent production sector by refusing to make their content available on these
platforms. In fact, our intentions are quite the opposite. Moreover, any such fears could be readily addressed
by requiring broadcasters to include a “use or lose” clause in any commissioning contract, so that if the
relevant broadcaster fails to exploit their new media rights within a specified timeframe the rights would be
automatically released to the producer. This is an approach that we would support.

3.33 To conclude, with the right outcome to our discussions with Pact and to Ofcom’s review, Channel
4 firmly believes that the opportunities aVorded in the new media world will benefit both public service
broadcasting and the independent production community. We are looking to establish a model that
provides mutual incentives to both Channel 4 and our suppliers to drive the uptake of new media services.
A financially strong Channel 4 will be able to go on commissioning a wide range of content, from the widest
possible range of suppliers across the UK. This will be essential if we are to maintain our key role as public
service competitor to the BBC and go on making a major contribution to the UK’s creative industries.

3.34 If we get it wrong, Channel 4 will become less and less relevant to audiences and to advertisers. In
turn, this will diminish Channel 4’s ability to invest in innovative, diverse and distinctive PSB content, and
the range of programming available to the public risks becoming increasingly homogenous as content
producers inevitably focus on the production of formats and ideas with proven success and significant value
in secondary and international markets. This would significantly diminish the current level of public service
plurality on oVer to UK viewers, leaving the BBC as the UK’s only significant supplier of many genres
including current aVairs and documentary programming. Independent production would also be likely to
centralise further in London and diminish in the UK’s nations and regions.
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4. The Effects Upon the Various Creative Industries of Unauthorised Reproduction and
Dissemination of Creative Content, Particularly Using New Technology; and What Steps can or
Should be Taken—Using New Technology, Statutory Protection or Other Means—To Protect
Creators

4.1 We have already discussed our role in nurturing the creative industries, part of which is ensuring that
those who invest in and create content receive a fair deal concerning their intellectual property rights.
However, if those rights, even when in the hands of the creative industries, are not protected from those who
would seek to make unauthorised reproductions of that content, then this will have serious implications for
the future of these industries.

4.2 Channel 4 believes that every eVort should be made by the creative industries and government to
introduce eVective standard rights protection, in terms of a rigorous and clear regulatory framework and
also in terms of developing eVective digital rights management (DRM) systems.

4.3 We broadly endorse the recommendations made on DRM in the UK Presidency Creative Economy
conference in October 2005, which noted inter alia:

— “There are interoperability issues around DRM that are hindering the market. We believe that the
Commission should be working harder to create intergovernmental and trade working groups (a la
MPEG) to encourage greater consensus on standards. Overall, however, the development of DRM
should be market driven but subject to the existing European regulatory framework.

— Important content security concerns remain unresolved, in particular regarding consumers’
transition from analogue to digital devices. Legislation protecting technological measures and
rights information is essential to safeguard the deployment of DRMs. Enforcement is also vital.”

4.4 We need to ensure that enough resources are allocated to ensure that those responsible for monitoring
and dealing with those pirating intellectual property can do their jobs eVectively.

4.5 We would welcome clear leadership from the Government, via the IP Rights Forum and/or similar
initiatives, in terms of establishing cross-industry initiatives to educate the public and develop DRM systems
that not only protect rights-holders’ assets but also provide choice and ease of use to consumers. It is also
vital that producers, broadcasters, technology companies and network operators work together to promote
the responsible use of content and reduce potential consumer confusion surrounding multiple DRM systems
and content formats.

4.6 Channel 4 participates in the TV Piracy Group, a UK cross-industry body that was recently
established to determine the extent of piracy in TV programmes and to consider what action needs to be
taken by industry. Members of the group include the major broadcasters, the BPI, PACT, Sky, Warner Bros
and Sony. We are also an active member of the cross-industry Media Literacy Taskforce, which is chaired
by Heather Rabbatts of Channel 4.

5. The Extent to Which a Regulatory Environment Should be Applied to Content Accessed Using
Non-traditional Media Platforms

5.1 The issue of extending regulation of audiovisual content to new media platforms such as the internet
has been a central debate in recent months in the context of the EU’s current review of the Television
Without Frontiers Directive. The Commission proposes extending some existing regulations to new media,
for what it calls “non-linear” services—which broadly speaking means on-demand services (as opposed to
scheduled, or “linear”, services such as traditional television).

5.2 Channel 4’s view, which we share with other broadcasters, is that any new services which look
suYciently like television, ie are scheduled rather than on-demand services, should be subject to the same
rules as television, regardless of the platform on which they are delivered. So, for example, Channel 4 or any
other broadcaster should be subject to the same regulations whether its channels are delivered via
broadband (as is already the case with services such as HomeChoice) or via satellite, cable or terrestrial
platforms. This would overcome the inconsistency of the current regulatory framework, which distorts the
playing field, as existing broadcasters face a regulatory burden that new entrants could avoid by distributing
their services via other platforms.

5.3 On the other hand, for any other types of services delivered via new media, and in particular on-
demand services, we believe that it is impractical for regulations to be extended, given the nature of the
services and the global reach of the internet. The on-demand nature of new services means that volume-
based quotas of the kind broadcasters have traditionally faced become meaningless. More importantly, the
global nature of distribution platforms such as the internet makes it impractical, if not impossible, to impose
many forms of traditional regulation on audiovisual services delivered via this platform, as any service could
simply locate outside the UK (or the EU), in which case it becomes very diYcult for any domestic regulator
to impose any rules on it (or to apply sanctions) without imposing draconian censorship measures. For this
reason, we believe that, for non-linear services such as video-on-demand, policy makers should encourage
a framework based around self- and co-regulation (the established laws of the land are suYcient to address
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serious issues such as child pornography). This would be a proportionate response that would ensure that
UK or EU-based services developed, and complied with, a sensible set of rules, while not overly distorting
the playing field between EU and non-EU operators in a sector which is only now beginning to emerge.

5.4 While it appears that industry, regulators and Government share a common position in the UK on
this issue, it is important to note that the UK is nonetheless largely isolated in terms of the ongoing debate
on the revisions to the TWF Directive. Most Member States are explicitly or tacitly supporting the French-
led position in which a raft of regulations will be extended to non-linear audiovisual services. It is essential
that industry and government continue to work together—as we have been doing so far, thanks in large part
to the DTI/DCMS TWF Stakeholder meetings and the working groups that have been set up in response
to issues raised in these forums—to raise awareness in other Member States of the potentially detrimental
impact of the Commission’s proposals.

6. Where the Balance Should Lie Between the Rights of Creators and the Expectations of
Consumers in the Context of the BBC’s Creative Archive and Other Developments

6.1 Channel 4 believes that rights should ultimately reside with those who have invested in and created
the content: they should be able to determine the uses to which their endeavours are put.

6.2 The Internet and inexpensive (sometimes free) editing software has enabled a new generation of non-
professional creators to emerge, often in an educational setting. They increasingly express themselves
through their own Web sites, blogs, podcasts, games and digital art. Some of these new creators will go on
to become key players in the UK’s creative industries in the coming years.

6.3 Existing works have always acted as creative stimuli and source material for new creations—the
Internet age is no diVerent. The Creative Commons and Creative Archive schemes have been developed to
make this easier to do whilst staying within the law. The schemes enable creators to allow others to share
and re-use their works within specified constraints (eg for non-commercial purposes) using flexible
copyright licences.

6.4 Channel 4 pioneered the use of Creative Commons in the UK and is a partner in the Creative Archive
initiative with the BBC, BFI, Open University and others. The creative re-use of existing content has been
a core component of several Channel 4 Education projects (eg IDEASFACTORY) as well as the “rushes
library” section of our broadband documentary service FourDocs. And user-generated content uploaded
to our FourDocs site is subject to the Creative Commons licence. We therefore support the wide availability
of content designed to inspire and assist creativity among the public.

6.5 Nevertheless, it is important that the decision to share content under this framework is made by the
owner of the work. The legitimate need to ensure that adequate commercial value has been realised from a
work is one factor that will aVect this decision. Moral rights issues around the re-editing and re-
contextualising of such content are another, as is the cost involved in repackaging and distributing it.

6.6 Channel 4 believes that it will further the interests of tomorrow’s UK creative industries if the
principles behind Creative Commons and Creative Archive are embraced by today’s producers and rights-
holders. Public bodies, including public service broadcasters, should encourage this and provide resources
to facilitate it, but producers’ rights to earn commercial revenues and control the distribution of their
content remains fundamental.

6.7 It will be important to strike an appropriate balance between, on the one hand, making content
available for low cost or for free, and on the other hand, enabling rights-holders to generate suYcient
revenues from their content. However, we would note that most large media companies have hitherto
adopted a relatively intransigent approach to this issue, and should be encouraged to overcome their innate
conservatism in this area and contribute more openly to the debate on issues such as the Creative Commons.

28 February 2006
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Witnesses: Mr Andy Duncan, Chief Executive, Ms Anne Bulford, Finance Director, and Mr Andy Taylor,
Managing Director of New Media, Channel 4, gave evidence.

Q377 Chairman: Can I welcome our next set of
witnesses, from Channel 4, Andy Duncan, the Chief
Executive, Anne Bulford, the Finance Director, and
Andy Taylor, the Managing Director of New
Media. I will not ask you to go through the
agreement that you have just reached with Pact,
since I think we have heard in some detail about it,
but perhaps you could start oV by saying to the
Committee what you see as the benefits of the
agreement and what additional revenue you believe
can be generated as a result of the new
arrangements?
Mr Duncan: I think the biggest benefit of the
arrangement is that it allows us to get on with the
launch of our video-on-demand service. I think the
Committee is aware of the broad, strategic direction
in which Channel 4 is trying to go, in terms of the
core channel, developing further channels, E4,
More4, FilmFour, going to “free to air” very
shortly, and the new media platforms is really the
third major area strategically for us to develop onto.
That includes the bid for the DAB spectrum for
radio, it includes a lot of our web-based and mobile-
based activities, and video-on-demand is the other
major piece of activity that we want to do.
Unquestionably, the biggest benefit of the deal
which has been brokered with Pact is that we can
now get on and make that launch this year and we
believe, hopefully, it will be a very positive
development, in terms of having access to our
programmes by audiences. Whether it brings extra
revenue, I think, is much in debate. The jury is out,
I think probably it is fair to say, but typically people
are watching 25, 26 hours of television a week in this
country, depending on what survey you believe; the
vast majority of that is the linear broadcast schedule.
My own belief is, over the next five or 10 years, that
level of viewing may well hold up, I think it is
unlikely to increase substantially, and therefore I
think video-on-demand, if it really does take up,
rather like PVRs, we will simply be time-shifting
current viewing. My own personal view is, probably
somewhere between a third and a half of TV viewing,
if you jump 10 years from now, might be time-
shifted, either by TVRs or video-on-demand, but
the total amount of viewing will not increase,
necessarily. Therefore, the financial revenues and
models that come through in the new world may be
needed simply to replace what will probably be a
reduction in the advertising revenues from
traditional linear viewing.

Q378 Chairman: Will all of your content begin life
on your channels and then migrate to video-on-
demand?
Mr Duncan: Yes. The way we see it working is, the
vast majority of our programming will start with the
linear schedule, usually on Channel 4, occasionally
we preview something on a digital channel, like E4.
We have made a commitment that all the
programming will then appear subsequently on the
PC open access video-on-demand service. There is a
capacity constraint on cable, so there is a limit to
how much can go onto the cable closed-board

system, but again we will try to get a good selection
over a period of time. The one thing that we might
do is a marketing preview, on occasion, so we did
that, for example, earlier this year with the IT
Crowd, a comedy series, where we had something
like 400,000 downloads ahead of the main series
going out. That sort of sampling-type thing,
particularly for a new show, we think may work but,
for the vast majority of programming, that will come
in a windowing arrangement, after the channels are
broadcasting.

Q379 Chairman: In the past you have said that,
because Channel 4 is essentially a publishing house,
you have no in-house production, it puts you at a
disadvantage, in terms of control over rights,
compared with, for instance, the BBC, which has a
large in-house production sector. Is that still going
to be the case, do you think, as a result of the new
arrangement, or will this mitigate it?
Mr Duncan: I think we are comfortable with the deal
as it has been struck now. I think at certain points
along the way we were extremely worried that we
would be very vulnerable. The fact that all of our
programming comes externally meant that the risk
for us was much greater than it would have been for
the BBC or ITV, for example. I think, with the deal
which has been struck, the major things that we were
concerned about have been kept in place. Obviously,
we heard the comments that Pact made earlier on,
but I think genuinely it is a win-win arrangement
that can work for both sides. Time will tell whether
we have got it exactly right and adjustments might
be needed, but I think, broadly, we are reasonably
comfortable.
Ms Bulford: I think the key thing that we wanted to
be able to secure was access to new media rights at
the point of commission. The agreement that was
reached with Pact gives us that security, which
enables us to get on and launch the service with the
complete range of Channel 4 UK commissioned
programming there, which is something that was
very important to us. We did not simply want to
have those which had the most commercial value
cherry-picked out, we wanted the whole range of our
programming there. Also it was very important to us
to secure through a window, or a hold-back period,
an appropriate level of protection for the Channel 4
brand and the investment that we had put through,
which is, of course, much less of an issue for our
colleagues at the BBC and ITV, where 60% to 70%
of their programming is in-house and automatically
is with them and stays with them. I think Andy
expressed our position very well, which is that we are
satisfied with the outcome of this negotiation. It
remains our view that being a publisher broadcaster
has huge advantages; we are able to follow the best
ideas, commission the most exciting, innovative
programmes that we can find, and we have a huge
commitment to developing the independent sector,
particularly outside of London, and that remains,
and that brings us huge advantages. Over time, the
balance of that advantage versus the disadvantage of
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being in a market for rights all the time we have to
keep under review, but we are happy with the
outcome of this negotiation at this stage.

Q380 Chairman: Are you intending to make specific
agreements with individual ISPs or providers, or are
you going to be platform-neutral, in terms of making
available your content?
Mr Duncan: Our ambition, which, in a sense,
broadly follows what we have tried to do in the
multi-channel area, is to try to make our channels’
content, programmes, available to everybody,
wherever they want to access it. This is now the
subject of more detailed negotiations. In principle,
there are two broad ways in which we will make
video-on-demand available. One is an open access
PC, which will be on our own website but also it links
from other entry points on the web, and obviously,
in terms of cable, there is now one main company to
do a negotiation and a deal with. It is similar, for
example, in the mobile telephony area, where we try
to avoid exclusive deals with individual providers
and try to make sure our content is available across,
whether it is Vodafone, or O2, or whatever, and I
think that is something we want to continue with,
going forward, Andy, is it not?
Mr Taylor: Yes. The thing with belonging to the
internet is that it is very diYcult to build your own
platform and create a walled garden around that
platform. The internet is about freely-available
content, so the strategy has always been to work
closely with the other ISPs, Yahoo!, NTL, and in
terms of our video-on-demand service that will be
the case as well, to get the content out to as many
places as possible.

Q381 Chairman: This agreement you have described
as win-win, yet it has taken a huge amount of time to
reach. You had a gun held to your head by Ofcom,
essentially who threatened to come in and impose if
you could not get to it. Did somebody blink, at the
end, or, if not, why did it take so long to reach what
appears to be a sensible agreement benefiting both
parties?
Mr Duncan: I think the reality is that there was a lot
of concern on both sides, and valid concerns. Pact
were very good at understanding the concerns that
we had and I think we tried very hard to make sure
we understood the concerns they had. In terms of the
principles, in some ways we got some of those ironed
out relatively early on, but then, when you got into
the detail of exactly how it would work, partly, as we
said earlier on, there is so much uncertainty about
the reality of what will happen that I think both
parties were concerned about making commitments
which subsequently could end up being a problem. I
think the two things which definitely helped were,
one, that both parties wanted to get on with it.
Certainly we announced we were going to launch
VOD this year, we did a demonstration of our plans
to Pact, which I think they were impressed with, and
there was a sense that, if we could not reach
agreement, going back to Ofcom, there could be
further delay and that, in turn, would be a problem
for us, for Pact, their members, and indeed the UK

economy, in a sense, might lose out from a chance to
get on with this very quickly. To be honest, we have
given a lot of ground. There is a lot of ground that
Channel 4 has given, both in linear rights and in
terms of new media, in order to pull oV this
achievement, which is not ideal, I have to say. Back
to the earlier point, I think because we are 100%
reliant on programming from outside we are
probably more vulnerable, going forward, than the
other broadcasters, with probably the exception of
Five. Time will tell whether we have got the balance
right, but I think, in principle, getting on and getting
a deal done so we could get into the market and, as
was said earlier, I think there is an opportunity to
review this over the next two or three years and make
changes as necessary.

Q382 Chairman: You do not see this necessarily as
being a permanent, long-term solution?
Mr Duncan: I hope, on the issues of principle, yes.
On the specific detail of who gets what and how
money is split and some of the nitty-gritty, I suspect
we will have to make adjustments.

Q383 Mr Hall: Piracy: it is not something we have
associated particularly with terrestrial television,
mainly the music industry, and probably films, but,
with the way that this media is developing now,
piracy is going to become a bigger problem. Can you
say something about the Piracy Group, which has
just been set up, and the way it is going to work?
Mr Duncan: Yes. I will make a general comment and
then ask Andy to respond more specifically. I think
the general point would be, we are extremely
concerned about piracy and illegal downloading, I
would say, particularly with American content. We
have got first-hand experience of a show like Lost,
which we launched very successfully and promoted
over here. It has done very well, it is now on its
second series, it is continuing to do well, but there is
quite a significant gap between when it broadcasts in
the States and when it comes out over here, and it is
something of a cult show, particularly among
teenage boys. There are certainly very high numbers
of illegal downloads taking place, which in turn
substantially diminishes the number of people
watching it on our channel, which in turn diminishes
the advertising revenue we get, so I think we are very
worried about it. I think our broad, philosophical
point is that we want to get on and actually get
ourselves up and running quickly and try to make
the shows available as quickly as possible. Certainly,
in the recent discussions we have had with the music
industry, their strong piece of advice to us was that
they made the mistake in not getting out there and
making legal services available early and now regret
that, and we have the opportunity in television to
avoid that. It remains to be seen whether people will
pay though. We are vulnerable, even with legal pay
models up there; if people relatively easily can
download it for free, with the sorts of behaviours
that already have grown up in the music area, there is
a vulnerability around there. We are very concerned
and we think the industry has to look at these issues
very responsibly.
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Mr Taylor: I think that is where the agreement with
Pact is so important. We have done some research
especially around Lost, in fact we have done two
pieces of research, of claimed behaviour of the illegal
downloading of Lost. The first claimed that 3.3
million people had illegally downloaded series two
of Lost, and the second piece of research claimed
that 2.2 million people had illegally downloaded the
second series of Lost.

Q384 Chairman: Was that in the UK?
Mr Taylor: That was in the UK and that was before
Lost had been shown on Channel 4 or Channel
4.com, so we know there is evidence there. It has to
be said that it is at the moment predominantly
around large US acquisition-type content, but,
having said that, the internet is really only just
moving from a phase where the first phase of
broadband was about audio, you could listen to
music on the internet and the quality was still good.
In that first phase of broadband, video was still a
little bit patchy, and I think we are just moving into
a new phase now where, with 10 million broadband
homes, not only are there more people with
broadband but they have got faster connections and
video is a much better experience on the web. It is
early days, in terms of video on the web, and the fact
there has already been quite a large amount of illegal
downloading, I think, is something we must be very
wary of. The other point, just to reinforce what
Andy said, is that the music industry has definitely
taught us that we need to make our content available
as soon as possible. I think, in terms of the
commercial model, we need to be extremely flexible,
because we can bring products to market which give
a great, engaging experience of viewing video on the
internet, but illegal is free, so we need to make sure,
if we are charging at a sensible price point and we are
oVering maybe added value but also need to be
flexible, that if we need to move to an ad model then
we can do so.
Ms Bulford: Just to go back to the Piracy Group,
which as you know includes the major broadcasters,
Pact, the BPI, Sky, Warner Bros and Sony, I think
the role of that group is very much to think about the
things which the industry needs to encourage to help
combat piracy. I think there are two broad areas,
perhaps three, that we think more work needs to be
done on; the first is greater harmonisation around
definitions of copyright and much more clarity
around what we mean by illegal download, and
clearly there is a big job to be done in terms of
bringing the public on that journey and helping them
understand what is meant there. There is also a lot of
work to be done around digital rights, management
systems and interoperability across borders and
between diVerent technology platforms. I think
there are three areas, in terms of incentives towards
good behaviour, where the industry has a big job to
do. Firstly, clear guidelines around when material
will be removed, and that material will be removed.
Secondly, consistent application of putting out
warnings to avoid illegal download, and I think,
increasingly, there will be a role to play in looking
specifically at technologies designed to get round

DRM systems that have been put in place. I think
that group will come together as quite an important
industry voice.

Q385 Mr Hall: I do not want to put words into
anybody’s mouth, but it occurred to me that the
vacuum which is created by hold-backs is one of the
reasons why piracy can prosper. Would you concur
with that view?
Ms Bulford: The diYculty is the windowing, in that
if you have a window to put material in, in one form,
in one place, in one territory, that is the window that
you have negotiated and that is what you have,
which is a positive way of looking at hold-backs. I
think none of us likes hold-backs; we would like to
see the material on the Channel 4 services and we
would be delighted to pre-agree commercial terms
with producers at any point. The way in which
the two-stage negotiation, introduced to protect
independent producers against bundling from a
broadcaster, works means that there has to be a
second-stage opportunity for producers to say, “No,
we don’t want to do that deal; we’re not comfortable
with those terms. Those are the principles that were
introduced last time.” The compromise which has
been agreed, which has worked very well with our
digital channels, which is that we oVer an amount of
money for the rights for the period and if the
producer does not want to take that then those rights
go into hold-back for a period, gives an incentive for
both sides to reach a sensible deal, and that seems to
work quite well. Broadly, that is where we are
similarly with new media, but for a much shorter
period, for the five-month period. That seems to us
to be a sensible compromise between the need for us
to properly recoup the investment in those
programmes which we have commissioned and
funded and nurtured and distributed and taken to
the audiences, and the need for producers to have an
opportunity to get out, and drives both of us
towards reaching a sensible deal which means the
content will get out there.

Q386 Mr Hall: With the expertise and genius that is
out there, with all that which is around, that is
actually just going to invite continued piracy, is it
not, because people will not want to wait?
Ms Bulford: We are talking about material which
has been on Channel 4, which has been available
through new media for the period of 30 days, and
then we are talking about a period where we very
much hope that we will reach a commercial
agreement with producers so that material continues
to be available, and those issues around illegal
download, and all the rest of it, are a further spur for
both parties to reach agreement. In the event that we
do not reach agreement then they will be in hold-
back for that period, although the material would
still be available in a normal repeat pattern on the
linear services which Channel 4 has across all
platforms.
Mr Duncan: It is worth saying, we will definitely
have everything up on the PC version of the VOD
service from the 30-day period, and I think we will
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expect to do commercial deals, in the vast majority
of cases. I think what you are pointing to is unlikely
to be a problem.

Q387 Mr Hall: It is just a fall-back position, are you
saying, it is there for negotiation?
Mr Duncan: Because it has got to a two-stage
negotiation it cannot happen to it, but, in principle,
our expectation is that we will end up doing deals
and getting the product out there, as we do with the
digital channels.

Q388 Mr Hall: I am just astonished by the number
of people who have illegally downloaded Lost: 2.2
million.
Mr Duncan: Claimed to have.

Q389 Chairman: I am astonished by this too. Lost
can pull in an audience of about five or six million,
can it not? What is your view of this for Lost?
Mr Duncan: When it first opened it had between six
and seven million, which was partly an Opening
Night, big marketing campaign, etc. It settled down
at something like four million in the first series and
it has dropped to about three million now, so it is still
doing pretty well.

Q390 Chairman: Seventy-five per cent of people
have downloaded Lost?
Mr Duncan: I suspect that this is a claimed figure and
it might mean once, not necessarily every episode. I
think our guesstimate would be that probably
somewhere between a quarter of a million and three-
quarters of a million of potential viewers on an
ongoing basis have already downloaded it. It is
remarkable the number of particularly teenagers
you talk to who have already seen the whole series.
Mr Taylor: The problem is, of course, that the illegal
peer-to-peer sites, where people are downloading
music, are where video is appearing, so it is not as if
people are having to go to a new site, it is just
appearing where they are actually doing this already
with music.

Q391 Mr Hall: I am just thinking that, the lessons
which could have been learned from the music
industry, the TV industry has been very slow to learn
them in this respect. Is that a fair criticism?
Mr Duncan: I think we feel we are moving very
quickly in this area, to be honest with you. I think we
have gone from a standing start, we will be the first
to get a VOD service up and running, we did a very
significant deal with Lost and Desperate Housewives,
the first one outside the States with Disney, to make
that available on a video-on-demand service a
couple of months ago, which we also marketed very
aggressively. I think we are genuinely pushing very
hard and leading in this area. I think we have been
held back slightly by the delay in having a new media
rights negotiation, but, in principle, we are moving
very quickly. I do agree with you though that the
lessons from music are very clear for all to see. The
big diVerence is that people are used to getting
television for free, in most cases, and therefore it is
not exactly the same as music. In the case of music,

you buy it and you keep it and you play it again and
again and again; in terms of a programme, typically
you watch it once and that is it. You might watch
Friends a number of times and children watch
programmes over and over, but for most people they
want to watch the programme just once, so there are
some diVerences. I think we have tried very hard to
move quickly in this area.

Q392 Mr Hall: What about simultaneous
broadcasts, broadcasting for the first time in the
States and broadcasting for the first time in the UK?
That would solve the problem, would it not:
broadcast simultaneously, instead of being delayed?
Mr Duncan: We are hoping to be in a position to
announce something about that reasonably soon. I
think, again, we are more in control of our own
destiny on commission programming than we are
with acquired programming, where some of the
studios are much more reticent to come and do
deals, similarly with some of the sports rights
holders, but we are hoping potentially to make
announcements on that quite soon.

Q393 Philip Davies: Can I ask you about
advertising. I know you have got some concerns
about the future revenue you might generate from
advertising. Given that, according to Thompson
Intermedia, TV advertising was at 4% in 2005,
compared with 2004, which seem to be figures borne
out by Ofcom, are you overstating the threat to
revenue from advertising?
Mr Duncan: I have to say, I think it is the single cause
of most concern, at the moment, at Channel 4. We
think the market was at about 2% last year, so
certainly that is the sort of typical figure that we have
been working to. So far this year, if you take January
through to about August, it will have declined by
about 4% possibly, or 5%, and, in particular, June,
July and it looks like August as well, have shown
more substantial decline, so there has been a double-
digit decline going on in June and July and it look
like it will carry on into August. The market is not
good, and certainly a number of people involved in
the market, or commentating on the market, think
the conditions are the worst they have been for a
long, long time.

Q394 Mr Sanders: How much of that is the World
Cup though?
Mr Duncan: This is a very good question. I think
there is a debate, first of all, about to what extent is
this structural versus cyclical, and at best this is a
summer blip, perhaps possibly triggered by some
advertisers’ concerns about the World Cup in June,
and maybe thinking, “Well, we’ll sit the summer out
and come back in the autumn.” I hope they will not,
so I hope in September the market bounces back and
money returns. There is increasingly the more
pessimistic view, which is actually this is something
of a structural decline and that clients eVectively are
taking a policy decision to say “We’ll take money
out of television advertising and put more into the
internet,” where there is huge growth. So the TV
advertising market, £3° billion, or so, the internet
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advertising has come from virtually nowhere to now
an estimated £1.4 billion, some of that is search,
some of that is display, some of that is classified, but
it is growing very rapidly, I think now it is bigger
than newspaper advertising. At a client level, people
are simply saying, “Well, we’ll take some out of TV
and put more into the internet,” and certainly I think
that the perceptions around the current performance
of ITV as the market leader are not helping. I think,
for a lot of people, they are looking at market
leaders’ performance and saying that somehow
television on the whole level is struggling. I think, to
take a step back from this summer, because we will
all know in a few months’ time how the autumn is
unfolding, over the next few years very few people
think we will be seeing very strong growth and a lot
of people think probably it will decline. Our worries
are primarily, back to my earlier point about the
nature of television viewing, that if people move
away from linear viewing to either PVRs or video-
on-demand, the ability to skip ads or to have as
many ads certainly gets significantly reduced, and
time will tell, but I am not particularly optimistic
about how television advertising might do over the
years ahead. I think the earlier point about
Thinkbox is a good one. Tess Alps is a very good
appointment to run Thinkbox. I think there are lots
of positive messages that the industry can and
should be getting out about television advertising,
but I think it is the biggest piece of uncertainty we
face over the next few years, I would say.

Q395 Philip Davies: What proportion of your
revenue do you expect to come from More4, E4, or
whatever, digital channels?
Mr Duncan: I think there are a couple of points
there. The first point is a structural point, which is
that Channel 4 operates, as does ITV1, at a very
significant premium to digital channels, so
advertisers pay a big premium to get to big audiences
in all homes. What we are doing pretty successfully
in Channel 4, as multi-channel development takes
up and switchover starts to kick in, is we have
developed a portfolio of channels, with E4 and
More4 and, as was mentioned earlier, FilmFour. On
an index, they get less than half the revenue, in terms
of advertising pulling power, than the main channel,
so a preview of Lost, for example, you could be
watching Lost a week early, or Shameless a week
early, on E4, but, in advertising terms, we get less
money per viewer than we do for Channel 4. It is not
like the BBC, where if they keep it in the portfolio it
makes no diVerence financially; for us, it is
financially much worse. We have got a big issue
around mix, which is causing us a problem, which as
the switchover process unfolds will actually get
worse for us.

Q396 Philip Davies: If one of the problems is the
fragmentation, of broadcasting more and more
channels, presumably you are causing yourself your
own problem by launching more and more channels
because you are actually increasing the
fragmentation?

Mr Duncan: I do not agree with that, in the sense
that we would be like King Canute, to sit there and
say, “Let’s try to hold the sea back.” The world is
changing around us; we have to move with the times
and try to build the best position we can. I think the
other issue is a structural one, which is that we have
got something like 23%, 24% of the television
advertising market. We are actually quite a
significant player, in terms of website. I think, over
the summer, Big Brother probably will be the most
visited entertainment website in Europe; certainly, in
a typical week, we get more than MySpace or
YouTube, for example, during the summer months.
Our ability to get similar advertising revenue from
new media is so fragmented; we are one of so many
players. To put it into context, we get the best part
of £800 million in advertising and sponsorship and
we get about £6 million in terms of new media
advertising. Though it is growing, and growing very
fast, it is tiny, compared with the traditional
revenue source.

Q397 Philip Davies: You mentioned ad-skipping.
Obviously, it is diYcult to predict what eVect that is
going to have. Have you made any ‘back of a fag
packet’ calculations as to what impact that might
have, or is it again this sort of white elephant that
you might have raised that will not have any impact
at all on revenue?
Mr Duncan: There are several studies; some are
more optimistic than others. Some suggest that
actually even people with PVRs do not time-shift
that much of their programming, and when they do
they have still got some of the ads and they notice
some of the ads. Other studies are rather more
pessimistic and suggest there is a lot of ad-skipping.
I have to say, most people I have spoken to face to
face, who have got SkyPlus or Freeview PVR, skip
most of the ads most of the time. I do think it will
take a period of years for this to unfold. BARB do
not measure these things straightaway; that takes
time to come through. Media agencies and
advertising agencies are quite conservative in the
way they do things, so again that will take time to
come through, but over a period of years I think that
plus the switchover impact will be very, very diYcult
for us.

Q398 Philip Davies: To ask one more question on
ads, what impact will any sort of ban on advertising,
I do not know, fatty foods, and Burger King, and all
this kind of stuV, actually have potentially on your
advertising revenues, and is that a particularly big
concern for you?
Mr Duncan: I think it would be a very big concern.
I think Ofcom have put forward three, well thought
through, albeit, from our point of view, diYcult
proposals; all of them would have a negative
financial impact, but I think they are done in quite a
measured way. I think the idea of a blanket ban
would be nonsense, actually; there is something like
£140 million of advertising revenue which would be
at threat, which in turn would come straight out of
investment in programming, and I think there is very
little evidence it would make much of a diVerence.
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The truth is that people watching Coronation Street
or watching The Simpsons, or watching children’s
programming, if you look into the detail of who is
watching which sorts of programmes at which times
and which sorts of ads, I think they have come up
with some, as I say, sensible proposals which would
be pretty unpalatable, but if something has to be
done I guess we will have to go along with it. A
blanket ban we think would be very worrying and
unnecessary and would not achieve the impact that
they want anyway.

Q399 Mr Sanders: This is a fascinating debate
because, at the end of the day, the advertising money
is going to drive the future of what is available to the
viewer. I have written two things. It seems odd that
you are withdrawing from a subscription service,
FilmFour, to make it free-to-view, at a time when
you say the advertising income is going down. What
is happening to the other FilmFour channels; will
they remain?
Mr Duncan: No. Basically, we are relaunching as
FilmFour. There will be a time-shifted FilmFour!1
version available on satellite and cable; on Freeview
it will be just the FilmFour channel. The economics
are very straightforward. Despite what I have been
saying about television advertising revenue,
FilmFour has been available in only 300,000 or
400,000 homes, we have not had control of the
customer list, that has been done indirectly by Sky,
and therefore making FilmFour available on an
advertising free-to-air basis takes in 17 million
homes. We will get more money in the short term via
advertising than we have been able to historically via
subscription, which, in turn, will allow us to invest in
films and more on the channel. It is rather like with
E4, that it is the right decision economically but it
does not take away the macro picture of overall
decline in time. Typically, we do not get much share
of the subs; what tends to happen with subscription
is that the platform owner gets the lion’s share and
the rights holders get a big chunk, particularly sport
and film and Hollywood studios. The channels that
do best are the ones that got there very early but the
channels that came rather later, and that included
Channel 4, even in the late nineties with FilmFour
and early 2001 with E4, typically we have not had
much of a share of the subs.

Q400 Mr Sanders: The second part is we keep
hearing about this shift with advertising revenue
going to the internet. Studies must have been done
on the eVectiveness of that advertising. I just get the
impression that going on to the internet is more
about reach, putting a product in front of people,
rather than sales; it seems to me that the tradition of
the television advert is to encourage people to buy a
product, although obviously there are people there
who want to identify with a product. Is there a
diVerence in where advertisers are coming from?
Mr Duncan: There are lots of points of view on this.
If you look structurally at how internet advertising
breaks down, roughly half is search, paid-for search,
something like 20% is classified advertising and only
about 30% is so-called display advertising. Certainly

one of the points the television industry would make
is that television advertising remains by some
distance the best brand-building mechanism so, if
you are really trying to build a brand, that is really
what TV advertising is brilliant at and you can get a
high impact and get to big audiences. The internet is
more akin, in some ways, to direct marketing, or
sales promotion, where you get more of a direct
response mechanism. You used to get, you still do,
lots of envelopes delivered to your doormat, well
now you can do it electronically. I do think, in that
confusion, some clients are taking decisions to take
money out of brand-building television advertising
and putting it into the internet, and the jury is still
out as to how eVective the internet is on that side of
things. My own experience is that it is very eVective
at things like pay-for search and micro-targeted
detailed information, but I do not particularly get
what I call brand-building messages from the
internet that I pay much attention to; but that is a
sample of one.

Q401 Helen Southworth: We have had quite a bit of
evidence that was not very happy with the BBC’s
Creative Future initiative, the digital land-grab
concept. How are you going to ensure that your own
new media initiatives, which build on your own
privileged public service position, do not distort
competition?
Mr Duncan: To start with the BBC, if you have been
hearing concerns, we would share those concerns. I
think it is entirely appropriate that the BBC does
things in new media; they have done a lot of very
innovative new things. I think our concerns are that,
we have coined the phrase, some of their creative
futures already are the creative present. There is a
BBC philosophy that they have got to do everything
all the time, everywhere, which would worry us, and
I think it is incredibly important that any new
service, even before the formal new Charter comes
in, goes through a public value test and a market
impact test, and it is essential. That should not be
just for big, high profile services, like the iPlayer,
which I think the BBC have now said they will do,
but there is quite a lot of new services and new
activities that are going up slightly under the radar.
We are not suggesting that a new website, for
example, should go through that sort of onerous
process. To give you two examples, the BBC are
planning to extend their education activities, they do
a lot for pre-school and younger teenagers, they are
looking to extend their education up to older
teenagers, which directly overlaps with our public
service provision of education, where we
particularly prioritise 14–19-year-olds. That is a
good example; if the BBC want to do that, again,
that should be treated as a new service. There has
also been talk of a new BBC teen brand on the web,
which again is eVectively a new service. Of course
they need to do things, but they should be properly
assessed in a public value test and market impact
test, and I do not think they should do everything, is
the truth. They have got finite resources, the licence
fee debate is a live one at the moment, but they have
got to pick and choose priorities and I think, in
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particular, they should not feel they have to do
things which other people, including ourselves, are
doing. I think, in terms of our activities, the danger
of us distorting the market is nil; quite the opposite.
Our challenge is can we get into this big new space
where you have got Google, Yahoo!, Sky, BT, BBC;
our real challenge is can we get out there and make
an impact. We need to get our brand out there, we
need to get to our audiences out there, and I am
passionately of the view that we need to deliver
public service plurality on a range of channels and
platforms where the audiences are going to be. I
would have the opposite worry, can we make a big
enough impact, but we are not going to distort the
market.
Mr Taylor: I do agree with that. We will replicate the
Channel 4 model in new media, in that we will fulfil
our remit through commercial means, so if we do not
benefit from any gifted spectrum online and we are
competing with other new media players I think the
chance of us distorting the market is really nil.

Q402 Helen Southworth: Can I ask you about the
state of the creative industry in the UK. You have
got a responsibility to commission outside the M25,
which you are taking extremely seriously, I think, is
it, 30%?
Mr Duncan: Yes.

Q403 Helen Southworth: What do you think the
creative skills needs are outside the M25, what do
you think the creative skills opportunities are for the
UK creative, new media industry?
Mr Duncan: I think Channel 4 has an extremely
good track record of its contribution to the creative
economy. We actually invest a huge amount of
money into original programming and, as you say,
over 30% of that is invested regionally. This year we
are spending something like £625 million in total,
across all the channels and on new media activities,
and the vast bulk of that is original commission
programming. We have always hit our regional
target; we have actually invested heavily in a
Creative Cities strategy, which is Birmingham,
Bristol, Newcastle, Leeds and Manchester, and so
on, some of our best programmes, Shameless is a
good example, Hollyoaks daily comes up, on Mersey
TV, and so on, all three media now. I think it is
something we have always played a key role in, and
a lot of our training activities and wider contribution
to the industry that Channel 4 makes is based
outside London and I think new media activities will
follow that. We are doing a lot, we have always done
a lot historically and we would want to carry on with
that going forward.
Mr Taylor: I think it is very early days in new media.
Most of the conversations, the Pact negotiations, are
all around distribution, so it is taking content that
has been made and how you distribute it on new
media platforms. We are very interested in how you
take Channel 4’s brand and commission content that
is bespoke to new media platforms, which means we
find ourselves talking to a whole new creative
community which is new media developers. That is
really a new and emerging market, because, apart

from Channel 4 and, to a certain extent, the BBC,
there has not been a huge demand for those creative
skills yet. The large ISPs predominantly have been
around looking for, again, television programming
that has been made and then distributing it, so we are
really keen to replicate the Channel 4 model. We
have stimulated since the eighties the TV production
community; how can we stimulate, in the new media
space, a whole new production community, and
there are not many companies out there doing that
at the moment. For example, we have FourDocs,
with our broadband documentary channel which
we launched last year, and again we used the
commissioning model so we worked with the
company Magic Lantern. We are aiming to launch
For Laughs, which is a comedy version of a user-
generated comedy channel online. Again, we have
outsourced that using Conker, which is aYliated to
Mersey TV, and Baby Cow, which is a north-west
production company, so, again, it is taking the
Channel 4 model that we have had on TV and how
you replicate that in new media.

Q404 Helen Southworth: We have been getting
international evidence that content is the driver for
new media developments. What opportunities have
we got in the UK creative industries, from your
perspective, to boost development and then export
within the sector, and what do you think
Government needs to do in order to drive that
along?
Mr Duncan: We are trying very hard to put a lot of
investment in this whole area. The truth is, at the
moment there is very little coming back into us as
revenue stream, so whether it is spin-oVs of
programming that appears on the television
channels, whether it is original, generated content of
our own, or whether it is user-generated content that
we are facilitating, with the sorts of things Andy
mentioned, we are being very, very proactive in this
area, but actually it is a cost rather than an income
source, and that is a worry for us. Very specifically,
I think that over the next few years, if we are going
to carry on with that sort of investment, particularly
if carrying advertising comes under pressure, the
underpinning of the whole Channel 4 model is a
Channel 4 issue. More widely, I think it would be a
good idea to encourage the BBC, both in their
programme production WOCC system and
potentially their new media activities, to do more
outside London, because often we find that we are
trying to do more regionally but actually the
independent company infrastructure is not as strong
as it could be. Although the BBC have made a
commitment to increase WOCC, then there is some
encouragement to make sure enough of that is spent
outside London, we do not think that is as robust as
it could be. There is no reason why they should not
have a kind of regional quota on their indie
production, in the same way that they do for their
overall production and, to some extent, on new
media, because that, I think, would really stimulate
the independent sector outside of London, including
new media.
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Q405 Helen Southworth: Could I ask you about
the Regional Development Agencies. Within
the Creative Cities initiative you referred to
relationships with the Regional Development
Agencies. Are you confident that they are capable of
what is necessary, or are there things which need to
be done to improve their performance; what is the
position?
Mr Duncan: We work very closely with a number of
the Regional Development Agencies. Stuart
Cosgrove, who is our Director of Nations and
Regions, would probably be able to give a better
view, but my sense is that some are better than
others. Some have been very productive, good
partnerships that have actually been going for a
number of years and going very well, and others are
more patchy. I think it is true to say that generally we
feel that direction, doing more to encourage things
outside London regionally would be helpful,
because we are trying to spend our money there and
there is not the infrastructure, and the Regional
Development Agencies are trying to do things also
to stimulate that. Probably, as I say, the clearest
opportunity to do something about this would be to
encourage the BBC to do more.

Q406 Helen Southworth: You think they should
move to Greater Manchester as well?
Mr Duncan: I think they should, as long as they do
not put in an artificially high bill which then justifies
an artificially high licence fee increase; so, based on
realistic improvement costs, yes.

Q407 Chairman: You mentioned the dreaded
subject, and therefore I shall bring it up, Big Brother.
How do you react to the charges that, in order to
maintain audience interest, you are having to turn
this ever more into a sort of freak show and
that actually you are exploiting some quite
disadvantaged people?
Mr Duncan: I do not agree with that, as you might
expect.

Q408 Mr Hall: With which bit do you not agree?
Mr Duncan: Big Brother, right from when it first
came on air, in series one, has always been polarised,
is the truth, as is much of Channel 4 programming.

Much of Channel 4’s output upsets one person and
somebody else loves it, so that tends to be what we
do. I think Big Brother has reinvented itself each
series, that it has tended to go in a slightly diVerent
direction, with diVerent characters and diVerent
things happening, and it tends to be a bit of a “love it
or hate it” show, so there are those people who have
hated Big Brother ever since it came on air and still
hate it. I have to say, those people particularly, not
that it is specifically generational but typically, it is
partly generational, the older generation seem to
love it and we are getting higher figures now than
ever, so we are about another 11% or 12% up year on
year and most nights it is peaking at over five
million, even when the World Cup is on; it is very
compelling. In a sense, it is our soap opera really, it
is our equivalent of EastEnders, but it is real people
in an everyday setting. It works, it is very polarising,
it is something on which, I think, we spend a lot of
time and energy and attention to make sure we are
putting it out appropriately, in conjunction with
Endomil. It is part of the schedule and works well for
us, but it is only one part and we have got a lot of
other things that are on during the summer months,
we had more focus on history last night and there is
always a range of things on.

Q409 Chairman: Are you not worried by the
criticism, particularly from some of the charities?
Mr Duncan: It has always drawn criticism, is the
truth, and we are always considering carefully have
we got the balance right, have we got the pitch right.
I think we are very comfortable that the show is
working well this year.

Q410 Chairman: The fact that mental health
charities have expressed concern is not something
that causes you any particular worry?
Mr Duncan: We are concerned when people express
concern but, having looked into it carefully,—

Q411 Chairman: You just do not agree with them?
Mr Duncan: We do not agree with them, no, and we
have gone through a very rigorous screening process
and we stand by the decisions we are taking.
Chairman: Thank you very much.
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Memorandum submitted by the Institute of Practitioners in Advertising (IPA)

Please note that throughout the word “advertising” is used as a shorthand and in its widest sense to mean
all types of advertising, media, new media, direct marketing and marketing communications.

Clearly there is an enormous amount of information that we could have sent, but instead we have strictly
limited ourselves to focus on three key areas:

1. New Media: The Economy; Media Habits and Future Trends

(a) As can be seen from the Bellwether Report, now in its sixth year, advertising expenditure is closely
linked to the performance of the economy as a whole and indeed gives pretty accurate forecasts
of a number of indicators that report later than Bellwether. Bellwether has also revealed two
related trends within the market which are the gain in share of expenditure of both the direct
marketing and online categories, with the latter showing the most dynamic growth. We estimate
that the total spend on all advertising and marketing communications is £43 billion annually, with
now about 5% of that being online.

(b) For the first time we have in IPA TouchPoints a research methodology that enables us to take a
holistic view of an individual’s media habits and set “new media” in the context of “old”. This
summary presentation can only scratch the surface but it confirms the dramatic diVerences
between younger and older people. We have to assume that the 16–24s will take on into adulthood
their multi-tasking, searching, screening behaviours and their immersion in media, especially on-
line and mobile.

(c) In terms of future trends, the Group M and Zed documents give comprehensive overviews
produced by two of the IPA’ membership’s leading media planning and buying groups. It’s clear
that the digital media are going to become all-pervasive and that whilst there is fragmentation in
terms of platforms and outlets for content, is seems likely that much of that content will converge
on video. This means that skills in the production of film and video content are going to be very
much in demand. We are also convinced that digital media are facilitating the transition from
“interruption” to “engagement” and from producer “push” to customer “pull”.

2. New Media: The “Media Ecology” and the Regulatory Landscape

(a) The UK has an unusual media ecology in that the BBC, a non-commercial, license fee funded,
public service broadcaster and publisher has such an embedded and powerful position within it.
The IPA/ISBA and IPA submissions summarise the widespread concerns that the sheer wealth of
the BBC has and continues to distort the “media ecology” to the disadvantage of commercial
operators, and especially the newly emerging SMEs. We reiterate our view that the BBC should
be reined back into much closer adherence to its public service remit through a much tighter
funding and closer external supervision.

(b) The UK and the EU are grappling with the regulatory issues surrounding new media and we are
dismayed by some of the views being expressed by large numbers of member states in the context
of TVWF. Our IPA Review of the Television Without Frontiers Directive summarises our concerns.

(c) We also believe that Government may be significantly under-estimating the negative impact that
the implementation of the Unfair Commercial Practices Directive may have. This is because we
see the proposed criminalisation of parts of the UK advertising Codes leading to the break down
of the whole self-regulatory system. How many companies are going to submit evidence to the
BACC when seeking pre-clearance of a commercial if it is to be used later in court in evidence
against them? The IPA Response to DTI Consultation on the Unfair Commercial Practices Directive
sets out our worries in more detail.

(d) We are convinced that digital media are very unlikely to be able to be regulated eVectively through
legislative action and believe that self-regulation in a co-regulatory environment is the way
forward. The rationale for this was set out in the AA document A “one stop shop” for consumers and
advertising and this was the basis upon which Ofcom contracted out the regulation of broadcast
advertising to the ASA. In the new media world we will be well-served by the ASA and can rely
on Pareto’s Law—already it’s reported that 80% of the expenditure online is deployed across a
handful of major portals, ISPs and online publishers. These media owners, their clients and their
agencies know the importance of preserving and enhancing consumer confidence in commercial
communications. Thus their enlightened self-interest will ensure that self-regulation works for the
vast majority.

3. New Media: The Processes and Skills Required

(a) One of the most significant recent developments has been the rapid rise in the influence of
purchasing and procurement over the world of advertising and marketing communications.
Government itself has been in the van of this trend, indeed setting it in Scotland and Northern
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Ireland where the IPA has strong memberships. Unfortunately the transition from buying
tangibles such as machine components to the purchasing of intangibles such as the Intellectual
Property inherent in an advertising idea has not been an easy one. Too often the procurement
process has been focussed on cost reduction rather than added value. In order to redress
the balance, the IPA has partnered with CIPS and ISBA in the Value Framework project and
has just published its first work—Magic and Logic. There is an associated website—
www.magicandlogic.co.uk—where videos of the launch presentations can be viewed. We would
urge Government and its agencies to become role models in procurement of the products and
services of all the creative industries as this would have a significant impact on their future. These
SMEs need to be able to invest in talent and technology to maintain their position amongst the
world leaders, and to do this they must make a reasonable profit.

(b) One of the issues besetting the creative industries in general and the advertising sector in particular
is the lack of a proper definition of “creativity” or an accepted set of defined skills as a basis for
recruitment. In an attempt to resolve this the IPA has been carrying out research to validate its
hypothesis that there is a special skill called “Diagonal Thinking” which sets apart the very best
people in advertising. The goal is to produce a “self test” designed to enable candidates from all
socio-economic and ethnic backgrounds to see whether they have this aptitude and thus open the
door to potential employment in “Adland”. Creative & Cultural Skills have seen fit to co-fund the
completion of the research and, if successful, we will be seeking additional support to launch
the self test throughout the UK. The presentation IPA “Diagonal Thinking Project” summarises
the progress so far.

June 2006

Witnesses: Mr Hamish Pringle, Director General, Mr Jim Marshall, Chairman of Starcom UK, and
Mr Wayne Arnold, Managing Director and Co-Founder of Profero, Institute of Practitioners in Advertising,
gave evidence.

Chairman: Can I welcome the Institute of Practitioners
in Advertising and thank you for your patience in
waiting; in particular, Hamish Pringle, Director
General, Jim Marshall, Chairman of Starcom UK, and
Wayne Arnold, Managing Director of Profero. I will
ask Rosemary McKenna to start oV.

Q412 Rosemary McKenna: We have heard a lot this
morning about the revenue worries of the television
companies, but just how are consumers’ media
consumption habits changing with the growth of the
new media platforms and services?
Mr Marshall: I think the simple answer is that
historically the media dictated how people used the
media, now the consumers are dictating how they are
using it, so the power has shifted from the media to the
consumer. Consumers now are becoming increasingly
editors of the way they use media, it is as simple as that,
and actually this is a seismic shift, in terms of the whole
world of media, how it is operating now and how it is
going to operate into the future.
Mr Arnold: I think what we are seeing is a very dramatic
change in how people, particularly the younger
generation, are consuming content now, so 88% of 15 to
24 year olds now have access to the internet, and even
if we take 45! year olds plus, on average there is 67%
internet penetration. There has been a big shift of
people’s time in front of various screens, so now if you
take an average working week, roughly about 24% of
their time, of their media consumption, now is
happening in front of a computer screen, compared
with where it was maybe only three or four years ago,
when probably itwas about 5%.Obviously, that is a big,
dramatic increase and change in terms of what content
people are digesting, from what was linear content to
now a very interactive content in various forms, from
search in Google through to Yahoo! through to
watching EastEnders.

Q413 Rosemary McKenna: Of course, that generation
will take that with them; it is not something that is going
to be static, but there is still a generation who are not
accessing media in that way. What will be the impact
then on the advertising revenues for the various media
companies?
Mr Arnold: I think one kind of statistic which sums it
up quite nicely at the moment is that 24% of the average
media consumption now is happening online compared
with something like only 5% of the money being spent
on line, according to the latest IPA Bellwether Report
by the IPA. So there is a big gap between what is being
spent on advertising and actually what is happening
from a consumer point of view, so how that will pan out
we will have to see. A logical assumption is that there is
still a big potential for money shifting from traditional
media to digital media to fill that void between time
spent online versus advertising money actually money
there.
Mr Pringle: If you look at the spending patterns of the
top 25 advertisers about a year ago, you will see that on
average they spent 2% of their budget online, and if you
take out Hewlett-Packard, which spent 43%, the
average of the rest was 1% of their total budget, with
Procter & Gamble at the top. To reinforce Wayne’s
point, you can see there could be quite a dramatic shift
of money by the big advertisers from the traditional
media into this online environment.
MrMarshall: I think notonly couldbe, I think therewill
be, undoubtedly. There has been staggering growth of
revenue into the internet, but, as Andy Duncan said
earlier, 50% of that has been on search, and I calculate,
say, 25% in classified. If you look at the FMCG sector,
which is the largest sector for television advertising,
covering advertisers like Unilever, Procter & Gamble,
Kellog, andKraft, theyare spending hardly anythingon
the internet, which says, going forward, that they will
increase that, and that will come from other media.



3442451039 Page Type [E] 08-05-07 12:21:41 Pag Table: COENEW PPSysB Unit: 5PAG

Ev 180 Culture, Media and Sport Committee: Evidence

20 June 2006 Institute of Practitioners in Advertising

Mr Pringle: This point about classified versus display
advertising is very, very important and has not been
fully grasped yet. I think you can say that advertising
breaks down into two broad categories, the
‘advertisements that go to people’, which is display
advertising, and there are ‘advertisements that people
go to’, which is classified advertising. Historically,
classified advertising has been about one-third of the
total business, but what we are seeing now, with online
search, and paid-for search, is a truly exponential
growth in classified advertising, so it may be that the
advertising shift is going from display to classified in
quite a big way, and from traditional media to online in
a big way. I think that raises very big questions for
broadcasters and other people who are trying to fund
their content through advertising sales, because, as far
as I can see, there is not much advertising sale in a pay-
for click right now. If a huge chunk of the market goes
that way, it can have big implications.
Mr Marshall: It is also changing the dynamics as well
of advertising. As Hamish says, we have always
categorised the advertising sector as being two sectors,
which is classified and display, but what the internet
has created is what I would almost describe as
‘informational advertising’, where people are going into
the internet not necessarily to buy something but to get
comparative information about products. What the
internet isdoing is empowering theconsumer,withhuge
amounts of information, and that is a diVerent form of
advertising.

Q414 Rosemary McKenna: Reading your CV, what
about the ‘pop-ups’, which really annoy me, creatively,
I have to say. That is a diVerent form of advertising, is
it not?
Mr Arnold: When you talk about digital advertising,
there are multiple formats, there is everything from big
brand sponsorship, such as Yahoo! being the oYcial
broadcaster for the World Cup this summer, right
through to one man and his dog basically selling his
pork sausages on Google with the odd keyword. What
is happening is that the industry is growing so quickly,
and pop-ups was just a format that appeared, and, I
should say, we should abandon them as soon as
possible, because, quite frankly, they do not add value
to the consumer experience. As the market develops,
what you will see is basically more mature advertising
models appear online, and so we are hopeful that the
actual advertising will enhance the content in some way,
improving the page rather than interrupting it. Hence
you are seeing a advertisers taking interactivity a lot
further, actually encouraging users to participate with
their brand. For example seeing anadvert forHonda on
TV for 30 seconds is fine even if you are not interested
in buying a Honda car, but actually if you are interested
in buying that car you are quite happy to watch a ten-
minute TV commercial about it. Online enables you to
do that with the interaction and the use of websites, the
use of video, and the increase of broadband makes the
content much richer, so the key really is to make the
advertising as interactive as possible so that you are
enhancing the experience.

Q415 Rosemary McKenna: Is there still a big gap in how
the generations view new media?

Mr Arnold: If you look at the basic figures, for the 15 to
24 audience, the prime driver is entertainment first and
communications second, and entertainment is things
like Big Brother, as has already been talked about, and
the communications are from SMS through to e-mail.
If you look at the older generation, 45-plus, the primary
reason is information-gathering, so again using the car
market is a good example. From the latest figures that
we have seen, 80% of people have already made a
decisionabout what car they aregoing tobuy when they
turn up in the showroom, and that is because they have
gone online first; that is true for automotive, and it is the
same for health, and it is the same for holidays. That has
been the major shift, entertainment versus information.

Q416 Rosemary McKenna: How do the advertisers get
their income from my use of the internet? As you just
described there, the 30-second advert for a car, then you
go onto the internet, you go into Google and you search
for all the diVerent types of car and you make up your
mind; how do the car companies get the advertising
money?
Mr Arnold: Ultimately, it’s as it always has been, it is the
number of sales—how many cars they are shifting. One
of the biggest challenges, and it always has been in
media advertising, is how you measure the impact. So
you try to measure the impact of a TV commercial, and
you measure the impact of maybe somebody spending
five minutes on your website, and there are a number of
ways you can do that. The reason why Google has been
so successful is because the medium is so accountable,
so car manufacturers can measure the number of clicks
for the website, the number of registrations, the number
of people oVering test-drives and, ultimately, the
number of people buying cars. It is the same
measurement matrix as previously, it is just a bit more
transparent.

Q417 Chairman: We are seeing fragmentation in terms
of a huge growth in the number of channels and then,
on topof that, advertising beingdiverted fromtelevision
to the net. The consequence of that for the traditional,
main, commercially-funded television channels must be
very serious. Do you believe that, for instance, they are
going to be able to maintain the public service
obligation that they are under if they are looking at a
pretty bleak future, in terms of revenue?
Mr Marshall: I guess the question relates largely to ITV,
and the short answer to that is, on current evidence, no.
Their revenue model is still based largely on advertising
and a consequence if their audience declines, which is
partly to do, clearly, with the increase in the number of
channels I think there is some argument about the
quality of their product, and also, on the basis of what
overall TV advertising revenue is doing, which is not
growing at the moment, I think that is partly cyclical,
and to do with some quite diYcult economic climates at
the moment, in terms of consumer expenditure, but I
think it is also structural. We would never foresee
particularly dramatic growth in television advertising in
the foreseeable futureand, on thebasis of that, then ITV
will either have to suVer a dramatic reduction in profit
levels, which I doubt they will be able to justify to their
shareholders, or they will have to cut back on their
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programme investment, which, inevitably, will be their
first-run drama and entertainment. I think that is the
equation and it is not a diYcult equation to calculate.
Mr Pringle: The overriding point, of course, is that, if
you look at the IPA’s Bellwether Report, you do see a
very close relationship between GDP and advertising
expenditure, and they move pretty much in line with
each other. There is a finite amount of money in the
market-place, so I think the idea that somehow or other
this new media landscape is going to create new funds is
fanciful. What you are seeing is a shift, changing brand
shares or market shares between diVerent media types.
We have said already that this shift is maybe quite
dangerous, because if classified rises and display suVers
then not only have you got money moving into diVerent
media channels, away from the traditional
broadcasters, you have got it moving into a space where
it is very diYcult to make money anyway in the
traditional advertising model, because of the power of
search.

Q418 Chairman:When weheardPact say, a little earlier,
that they regarded the future at the moment as being
very exciting, it could actually be quite worrying. If the
cake remains the same size and is divided up amongst
many, many more players, both channels and on the
net, the ability of channels to invest in original
programming content is going to be considerably
reduced?
Mr Pringle: I think it is very exciting; there is no doubt
that it is exciting, and I think there is still huge potential
in the export markets. If UK plc happens to be quite
good at this stuV then that is the horizon that we should
be looking at, because, as we know, there is a great
tendency for the UK to fight itself to death inside its
own borders, so I would not be optimistic for them
within the UK confines, but I might be optimistic
outside.

Q419 Chairman: It was also suggested to me recently
that, traditionally, advertisers have put commercials on
the main broadcasters, which is a relatively untargeted
way of reaching people, but with the growth of niche
channels and also thenet advertisersnowhaveanability
to target specific groups much more closely than they
have in the past, will that too damage ITV?
Mr Marshall: I think there is an element of that. I think
the most damaging thing for ITV is that five years ago
there were 150 programmes which delivered an
audience of 15 million or more; last year there were
none. ITV’s great USP is its ability to deliver large
audiences, and that is being eaten away. ITV has got a
lot of competitive issues at the moment, not least of all,
of course, what the BBC is likely to be doing in the
future. It is under severe threat, I think.
Mr Pringle: I think there is another, interesting way of
looking at all this, going back to Wayne’s point about
the amount of time that young people are spending in
front of screens, which is a huge proportion of their
waking life. If they carry on those habits into adulthood
screen-based media is going to be a very dynamic and
fertile area. There is a rosy future for those broadcasters
which are content providers and can use these new
screen-based platforms for their video content, if they
could find a way of monetising that, either by

subscription or advertising sale or product placement
and sponsorship, and so forth. But I think the point
about ITV in particular is that they do not seem to be
heading that way, apart from their purchase of Friends
Reunited. They are not really in the subscription game,
they are not really in those online markets yet.
Mr Marshall: Their strategy of putting together what
they describe as a family of ITV channels, which is the
launching of ITVs 1 and 2 earlier, 2, 3 and 4, has been
successful. I think their business outside of ITV1 has
been successful, but ITV1 still constitutes such a huge
proportion of their overall revenue, and the way it has
been eroded in the last couple of years has been at such
a rate that it does constitute aproblem. AsHamish says,
they do not have the same access to the other revenue
sources, such as subscription, that other channels have.
Sky, for example; I think over 85% of its revenue is now
from pay-per-view and subscription.
Mr Pringle: That is why we say, in this media ecology,
we are so concerned about the BBC settlement. Most
people believe that the BBC is already overfunded, and
we have seen all the consequences of that, and if it
continues to be overfunded for the next period that is
another huge pressure on the likes of ITV and other
commercial broadcasters. They have made theirpitch at
RPI plus, is it, 2.3; that has to be negotiating stance!
Mr Marshall: To put it into context, I think Honda was
mentioned earlier and Honda’s main plank of its
advertising is its branding of the ‘power of dreams’, and
that is all about reaching very large audiences very
quickly, and that largely has to be through Channel
Five and ITV, and, to some degree, Channel 4. Niche
targeting is great but it is still not a substitute for the big
branding advertising, and if that gets eroded it starts to
impact on what then Honda does through other media,
including online.
Mr Pringle: Someone said recently that people never
type “search” into a search box, they type a brand into
a search box, so we are optimistic that in some way
brand or display advertising will survive, but there has
to be a platform for that.

Q420 Mr Hall: You have mentioned the amount of
money which is being spent on advertising and the
amount of money which is being spent particularly with
the written media now, the newspapers, regional,
national and local. We see an ever-decreasing amount
of money being spent on advertising, and clearly at local
and regional level it is the advertising which brings in the
revenue to keep the publications going. What is the
future for these publications now; and also, in
particular, the evidence you have already given about
the diVerent age groups and the way that they access
media?
Mr Marshall: I think, in terms of local and regional
newspapers, they have been probably more innovative
in termsofdeveloping thebusiness in their products, not
only with free sheets, in terms of the quality of their
content, but also they have been much more progressive
in terms of delivering across the line, so they have been
oVering online facilities as well. That has worked
successfully for them. National newspapers are having
a tough time of it at the moment and I think what they
are recognising is that the revenues are not going to be
continuing to flow into the newspapers at the old rate
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and that they have to develop other services. If you look
at all of the newspaper owners, they are all developing
their own internet services.
Mr Arnold: I think there has been a fundamental shift
as well. I think these guys have got big challenges, in
terms of content created now. You have only to look at
the London bombings as a great example, in terms of
how the news is reported; it changed fundamentally in
that one day, from being basically Sky News, BBC, ITV
telling the news, to the people who were actually on the
tube stations. Then you get to when the second scare
came along, basically then the news immediately was
peoples’ pictures, they were actually asking people to
create content. That is at the very top level; if you take
it at a regional level as well, now actually who are the
reporters, the reporters are the people in the street, they
are people telling their own stories. Because of
technology and the ease of technology, with the increase
of broadband for people to upload not just the written
word but video files and photograph files, is the
question iswho is the journalist now,who is the content-
maker, is it actually the traditional broadcaster or is it
the person in the street? I would argue actually now it is
probably pretty much 50/50 and it will not be long
before that is going to increase; and you see examples of
this time and time again, whether it is MySpace, or
whether it is flickr, or other people taking photographs.
The challenge for the traditional channel is how to
maximise revenues from that; do you innovate by
creating new spaces, like MySpace has done, and
charging advertisers to take those areas, do you do what
Guardian Unlimited has done and really embrace this
whole culture and get people to subscribe. I think it is a
huge, new challenge. I think the biggest thing for
broadcasters or content-makers, whether it is
newspapers, radio stations or TV players, is basically
how do you embrace this and really encourage it to
happen and then generate revenues back via e-
commerce, via search findings, via display media.
Mr Marshall: The theory that newspapers are dead is
patently ridiculous and in 10 years’ time and a hundred
years’ time peoplewill still be readingThe Guardian, The
Times, the Mail and even, dreadfully, the Daily Express.

Q421 Mr Hall: Do you mean reading that as a
newspaper or reading them online?
Mr Marshall: I think they will continue to be reading
them as newspapers; in the same way that people said
film was dead in the 1950s, in the 1960s it was a
television version. Of course, the film industry has never
been more vibrant; it has had to adapt and that is
exactly what media owners will have to do, inasmuch as
they will have to own across platforms and operate on
a cross-platform basis, as simple as that.
Mr Pringle: There is no reason at all, taking that strong,
regional newspaper brand, why they cannot survive.
Probably somehave already become broadcasters in the
locality, broadcasting over the internet. I think one of
the issues for the regional local newspapers is, because
they have such a huge capital investment in hard copy,
it has been very diYcult for them to push hard on the
online stuV. They were some of the earliest people into
the online arena, but because so much of their business
is dependent on classified advertising, they are in a very
diYcult situation and currently they are haemorrhaging

money on that, because that is all going online. It is a bit
like the old Midland Bank and First Direct, you set up
a separate business to push the new medium, and,
generally speaking, I do not think the regionals have
done that. It is interesting that the national newspapers
have not really got into the idea of broadcasting their
own version of the news, and there seems to be no
reason why they should not be able to do that in an
online environment.

Q422 Mr Hall: In my constituency we have a
publication called Frodsham Life,which is a glossy little
thing which comes out once every couple of months,
and that is very much sought after, it is very localised
and very sought after, but also it goes online, and there
are far more hits online than there are actual copies on
the street. Where does the revenue come in all of that,
how does that work; is it just advertising pays for the
stuV online and the number of hits that the web page
takes says to advertisers “This is an eVective
publication”?
Mr Arnold: I think the reality is basically the advertisers
are trying to work out how to get the revenues in; there
is some classified ad money coming in, but there are
very, very few examples where traditional print
publications have been able to make subscription-based
models work online. I think that the Wall Street Journal
in the US is one example; probably the most recent one
is the Guardian Unlimited Ricky Gervais podcast, where
the first one they gave away for free, the second one they
charged for, but it is a big issue since online has grown
because it was free. When people go online naturally
they expect a free service; if you give away the content
for free in the first place and then you want to charge
people afterwards, people can go elsewhere. When you
are in your own home constituency maybe it is more
diYcult to get that content, but as soon as you go online
the whole world is your oyster, so you may be able to
find similar kinds of content elsewhere at the click of a
button or just by typing in a couple of keywords in
Google, and that is the challenge.
Mr Pringle: One of the things we know—the IPA runs
an eVectiveness awards competition, we have done it for
over 25 years—is that multimedia campaigns do seem
to work pretty well. On average now about four
diVerent media channels are used for an eVective
campaign, four and rising, so, for an individual
medium, accessing it through diVerent versions may be
part of that multimedia experience. That is why some of
the big publishing brands have produced exhibitions
and why they have produced a magazine, they have
produced an online version, and so on, because they are
trying to enable their customers to access their brand
though all these diVerent channels, so I think your local
magazine is doing exactly that.
Mr Marshall: Consumers now almost expect it, because
the world is information-rich and if you are an
advertiser and you are saying something and a
consumer is interested, they want then to be able to
pursue that and find out more information, and if you
do not provide that you go down in the pecking order.
Mr Arnold: I think there is a final point too, the level of
content, so your glossy magazine will probably feature
more features and bigger stories, whereas your online
version may just feature the latest news, and so people
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will start digesting content in diVerent ways. The role of
the magazine and newspaper will never die but people
will get it in a slightly diVerent format, slightly diVerent
content, from that site.
Mr Hall: I think you anticipated my next question
which is how you attract new readers; but I think you
have probably answered that.

Q423 Alan Keen: I was not surprised, that was why I
asked the question, you heard me earlier with Pact,
asking them about what research they had been doing
on how many people actually record and watch rather
than watch as a theatre version of television. It is your
business, you must have some sort of research, or is it
just guesswork? Pact did not even seem to have guessed
what might happen?
Mr Pringle: There is a lot of research. We produced a
new piece of research called TouchPoints which was
circulated in some of your information packs for this
session, so there is a lotofdata there about howdiVerent
age groups are using diVerent media, and so on. The
question of this wholebusiness of time-shift viewingand
whether or not SkyPlus boxes are changing the pattern
and whetherpeople are fast-forwarding and so on, there
is some research out, some from Sky, some from the
London Business School, and so on. Pact were right, it
is inconclusive because the results are diVerent from
diVerent studies. For example, some people say that the
break bumpers are being used as navigation points in
fast-forwarding, so that actually the sponsored idents at
the beginning and the end of the break are getting
incredibly high attention levels because people are using
them to fast-forward to. Some people are saying also
that is happening with some of the commercials at the
beginning and the end of the break, so some of the Sky
studies are showing that brand awareness is as high
amongst homes that have these boxes as homes that do
not have them, so it is unclear. The talking, chattering
classes all say that “We fast-forward through everything
and we neverwatch an ad any longer,” but that doesnot
appear to be true of the public, who are behaving in a
much more traditional way, as far as we can see, so far.
Mr Marshall: In answer to your question about
research, there is a lot of research done and the IPA has
invested in a study called TouchPoints, which is
basically a multimedia, multiplatform study into
consumer media behaviour, which does not sound
much but I think it was a £1® million cost. Although we
have a lot of data on individual media, we do not have
any standard industry cross-media data, so the
Touchpoints study has been designed to fill that gap, so
to speak. It has produced a lot of very interesting
information about how people behave across media.
The issue of PVRs and ad avoidance is a big issue for
the ad industry and, I think, as everybody has said so
far, the jury is out. All the research to date, and we have
done our own research into it, suggests that, yes, there is
a reasonably high instance of fast-forwarding, our own
study said up to round about 70%. At the same time, I
think you have to recognise that people do not stop
watching ads for ever, and also, to be honest, people did
not start avoiding ads because they suddenly got PVRs,
people had other ways of avoiding ads in the past.

Mr Pringle: What, making cups of tea?
Mr Marshall: Making cups of tea, going to the loo, or
just talking amongst themselves; so ad avoidance is not
something that the world has suddenly discovered. At
the moment, PVR penetration is less than 5% of the
total country; there is evidence as well that initial usage
and then settle-down usage is abit diVerent. It is an issue
which is of large concern to advertisers, it is an issue
which is being researched increasingly and which I think
we will understand over a period of time. I think it
brings us back to the point though, more and more, that
for advertising you need a sort of multimedia,
multiplatform approach.
Mr Pringle: One possible salvation in this technological
era is that if there is a proportion of the market,
probably the majority of the market, that likes to get its
editorial for free because it is funded by advertising and
they do not want to pay a subscription charge. You are
probably paying £35, £40 a month for your Sky
subscription and then your broadband subscription on
top of that, so that is why the amount of money spent
on media is going so high. The vast majority of the
country do not want to spend that kind of money; they
want to carry on with the contract of free editorial in
exchange for watching your ads, so there are
technological solutions to enable that to continue to
happen. I think we will see subscription services which
will be cheaper for people who watch the ads and the
technology will be there to enable that to happen. I
think it is a question of when that technology is
deployed, because if you were selling subscriptions right
now you would not want to deploy that, would you,
just yet?

Q424 Alan Keen: Sky have not tempted me to buy a
box, as you can probably guess; if you were a betting
person, you would bet on that. Sky had a product
which, by convincing people to pay a subscription for,
adds very much to their income; thatwas their incentive,
they did not do it for any other purpose, presumably.
Can you tell us about the balance, with regard to Sky,
because, obviously, Sky potentially were going to
damage their own advertising income by producing a
box which enables people to skip the adverts. What is
the scenario there?
Mr Marshall: I think we have to recognise that Sky is
what is known as an ARPU business, which is ‘Average
Revenue Per Unit. Their advertising revenue is not
inconsiderable but it is not that important, it is less than
15% of their total revenue. They are a business which is
all about driving up the average income that they get
from the individual household, and consequently they
are, I would describe it as, catering for the privileged end
of the market. What we have seen with Freeview is that
it has grown at a far greater rate than Sky over the last
18 months or so and will overtake Sky at some point
towards the back end of this year or early next year.
There are a lot of people who want a cheaper, less
complicated and less comprehensive service; people
actually do not want 400 channels. When you look at
most people, on average they watch between six and
nine channels, they havea repertoire of thoseanddo not
go much beyond that. Also, all of the complicated
gismos, most people are not terribly sure how they work
and are not overly sure they particularly want them.
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Interestingly, Freeview has seemed to cater for that
particular market much more successfully than Sky.
Sky is a hugely important business but it is an ARPU
business, it is about subscription television, and it is
certainly a very diVerent business from the terrestrial
broadcasters.
Mr Arnold: Sky bought Easynet the other day which is
a UK ISP, so I am sure, to that point, if Sky could
persuade20% of their subscribers to takebroadband via
them and pay £15 or £20 a month, probably they would
be far happier doing that than maybe getting some
incremental advertising revenue.
Mr Marshall: They will drive broadband very
aggressively, as a business, because they see its revenue
potential in the next three to five years.

Q425 AlanKeen:Onanother issue, your evidence is very
valuable, because most of the time we are listening to
people in the industry itself; you are slightly detached
from it. Hamish mentioned the words that advertising
income is finite, so really you do not mind where it
comes from as long as it comes through you?
Mr Marshall: We are not proud.
Mr Pringle: We are absolutely agnostic, as far as the
media is concerned; we really do not care.

Q426 Alan Keen: The Chairman said, and we are saying
it in diVerent words, that the cake is the same size, there
is only one-size cake.You areunhappy about the BBC’s
intentions, presumably not because you will get less
money, because it is going to come to you anyway,
wherever the advertising is, you are unhappy because
you think it will damage the other broadcasters. Do you
want to expand on that a little?
Mr Pringle: We fear that it will take a bigger share of
viewers, because it becomes more commercial, so the
audience available to the commercial broadcasters will
fall, advertising revenues will fall, and that is when the
programme quality will fall and that could produce a
downward spiral, exacerbated by some of these other
eVects that we have been talking about. The BBC is a
very powerful thing, as everybody keeps saying, but it
just needs to be kept in balance. It is not for us to say
where that balance should be struck, that is for you to
say, but I think all the evidence suggests that they are
over-powerful and have been for several years now, and
over-commercial as a result, and that is damaging
commercial broadcasters and their ability to deliver
audiences. As Jim said, for the branding side of the
business, for the display advertising side of the business,
big audiences are still very important for companies and
we need to be able to deliver those audiences. This is
why we have always been opposed to advertising on the
BBC, because that would certainly dilute the finite
amount of advertising spend, reduce the size of
audiences and produce less than critical mass for
programme making.
Mr Marshall: Whatever the BBC does, it has a dramatic
impact on the commercial sector, both positive and
negative. We have huge admiration for the BBC, but
our concerns are that the BBC often acts more
successfully from a commercial point of view than the
commercial services, but admiration needs to be
balanced with a fear for what it can do. When Hamish
talks about a balance, we recognise that it has a hugely

important role within broadcasting, but that role we
think should be more accountable and there should be
more checks and balances. At the very parochial level
we look at it and say “why do the BBC need to put out
an extra episode of EastEnders, why is it transferring
Panorama out of peak viewing time?” We know why
that is, because it is competing with the commercial
services, it is as simple as that, and it is gaining audience
share by doing that. We do not think that is to the
benefit of the public service remit. What we know for
certain is that it damages the commercial sector, and
particularly I think the problem is ITV. ITV is in the
grip of a bit of a pincer movement because it is under a
lot of pressure from the other commercial services, the
other media, and, of course, its main competitor for
large audiences continues to be the BBC.

Q427 Rosemary McKenna: On that point, those of us
certainly in the nations and regions watched ITV
remove the services from the nations and regions,
centralise it in London, and actually the BBC are just
moving in to fill that gap. It is chicken and egg, is it not,
but who is responsible?
Mr Marshall: If you talk to ITV, and I am not
necessarily an advocate for ITV in everything that it
does, I think ITV would argue that it removed a level of
services because of the consequences of the ‘92 franchise
review and the situation it has found itself in now, the
crazy auction system, and the reason the BBC has
moved into that particular space is because it has been
able toaVord to. It is largely aneconomicconsideration.
I think that would be ITV’s argument and I think
probably I would buy that.

Q428 Rosemary McKenna: Certainly there is a vacuum
and theBBC aremoving in to fill that and I think people
outside London would be happy about that?
Mr Marshall: Yes, I think if there are vacuums then it
is fair for the BBC to move into them. I think what the
BBC is doing is moving into are areas which are not
necessarily vacuums. On a Saturday night, when ITV
was running the X Factor, or whatever, then putting
up very similar programming to counter it, I do not
see as moving into a vacuum. I just think it is
clear competitiveness, without the same degree of
commercial pressures or accountability that the
commercial sectors have.

Q429 HelenSouthworth: Can I askyou about creativity.
We were talking before about people wanting to skip
theadvertsand, Ihave tosay, Ihavehadoccasion,when
I have been looking at a rather dull programme, when
I have wanted to skip and see if the adverts were any
better, and quite often some of the adverts are
absolutely exceptionally good. You were doing some
work to try to develop creative skills and creative
recruitment, were you not; can you let us know a little
bit more about that?
Mr Pringle: What we are trying to do is identify, or
enable people to self-identify, whether they are good at
creative industries, because at the moment no-one is
really quite sure what those qualities are. We keep
talking about creativity and how good it is for the
country, and all the rest of it, but we have not actually
defined what it is in a commercial communications
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context.We havea hypothesis,which is that peoplewho
are good at this business, (we started with the
advertising business but we believe it may extend into all
sorts of other creative industries), are very good at
inductive logic and rational thinking. They can analyse
data and come to some conclusions in a logical way, but
also, at the same time, they are capable of creative leaps,
of intuitive lateral thinking. What is particular about
them is that they can do both of these things to a very
high order, hence the idea of ‘Diagonal Thinking’, and
we are trying to prove that our hypothesis is actually the
case. We have run a small pilot with some so-called
“stars” in our industry and the industrial psychologists
that we have hired to do this job for us have shown that
these five high-flyers are indeed extremely high,
comparedwith thenational average, on twoproprietary
tests for inductive logic and creative thinking. We
have now researched a cohort of people who are in
the account management or client relationship
management sector and they too are showing
extraordinarily high scores, compared with the national
average, on both these dimensions; so we are gaining
confidence that this thing called “Diagonal Thinking”
exists. Very recently, Creative & Cultural Skills have co-
funded withus the balanceof the research to go through
theother job functions inourbusiness—creativepeople,
media planning and buying people, strategy people, and
so forth—and by the end of this year hopefully we
will have a validation at the first level that this thing
exists. If that is the case, we are then going to develop
a test, a self-test, which will probably be delivered
online, which will enable people from all sorts of
backgrounds, particularly people from ethnically-
diverse backgrounds, and from disadvantaged socio-
economic backgrounds, to be able to do this test for
themselves and get some instant feedback as to whether
or not they have some of this Diagonal Thinking skill.
At the moment, many of these creative industries are

actually quite closed shops to people who are not
already in them.The work experience goes to the friends
and relatives of people who are already in the business,
and so on and so forth, and we are very conscious that
the gene pool is rather narrow, and that if we are really
trying to compete on a global stage we need as much
talent as possible to be able to get into this business.
That is really what the project is about. The
Government is currently proposing a new Diploma, as
I am sure you are aware, for 14 to 19 years olds, a
parallel track to GCSE and AS and A Levels, and we
are all for that, as long as it takes into account this idea
that the people who are good at this business often have
a combination of arts and sciences in their educational
background. We also want to make sure that what is
taught in these courses is as much to do with business
skills as craft skills, because we know that works in this
sector. I guess the thing that we are really looking to is
for the Government to ensure that the teaching of this
Diploma is actually delivered appropriately and there is
a question-mark about where the teachers are going to
come from. One of the things that we would like to see
is thepractitioners, people in thebusiness, actually being
enabled to go and teach in schools, as visiting lecturers,
and that kind of thing. I think I am right in saying that
it is usual that in this country these people are not paid
to do this, it is all done on a pro bono basis, whereas in
other EU states there are fees paid for these visiting
lecturers. I think, as an industry, we really could make
a huge impact on this Diploma, if that little financial
contribution weremade. It is nevergoing to compensate
for these peoples’ day rates but it might just cover the
trade fare, cover the hotel, and get them there to do this
work, so we are very keen on that idea and we would
like Government to cover that. Maybe the Diagonal
Thinking test could be part of the process of kids self-
identifying themselves for the creative industries?
Chairman: It is one o’clock. Thank you very much
indeed.
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Members present:

Mr John Whittingdale, in the Chair

Philip Davies Rosemary McKenna
Paul Farrelly Adam Price
Mr Mike Hall Mr Adrian Sanders
Alan Keen

Memorandum submitted by Ofcom

Section 1

The issues raised and Ofcom’s responses

1. The Committee identified four issues on which it seeks evidence. These are set out below, alongside a
description of the evidence Ofcom is submitting.

(i) the impact upon creative industries of recent and future developments in digital convergence and media
technology;

Ofcom’s evidence on this question outlines some key changes in the creative industries, and
describes steps Ofcom is taking to build a more comprehensive view of future market
developments, to form a base for the debate about future regulation

(ii) the eVects upon the various creative industries of unauthorised reproduction and dissemination of
creative content, particularly using new technology; and what steps can or should be taken—using
new technology, statutory protection or other means—to protect creators;

This evidence is a brief review of piracy and competition in the online content market. Ofcom has
not completed a comprehensive review of piracy, but our current thinking, laid out in the evidence,
is that piracy is a significant concern which is now being tackled by market mechanisms. In line
with Ofcom’s regulatory principles, we do not therefore believe that legislative or regulatory
intervention is necessary at present to protect creators

(iii) the extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms.

Ofcom believes that a range of new approaches, which lie outside the regulatory frameworks set
out in the 2003 Communications Act, may be required in the long term to ensure a strong and
innovative content industry, and to protect the interests of the citizen-consumer. These new models
would be necessary both for non-traditional and traditional platforms, for a converged world
where new and old are competing equally for the audience’s attention and money. Our evidence
describes a programme of work scheduled for the next year to develop options for that future
converged media environment

(iv) where the balance should lie between the rights of creators and the expectations of consumers in the
context of the BBC’s Creative Archive and other developments.

Ofcom would not prescribe the right balance between consumers’ expectations and creators’
rights, and does not have the power to determine what a BBC Creative Archive might comprise.
However, it does seek to ensure that the TV programme rights market is operating eYciently and
fairly, to enable the market to deliver a balance between consumers’ and creators’ interests. On
this issue, evidence is drawn from Ofcom’s consultation document Review of the Television
Production Sector, published on 11 January.

Context to Ofcom’s evidence

2. In launching this inquiry, the Committee has identified some substantial and complex issues: a brief
answer to question 1, about impact, would be that the creative industries will be profoundly aVected by
digital convergence, which will create substantial new opportunities as well as threatening some existing
businesses and business models.

3. Ofcom does not have detailed answers on all the issues raised. Each question is likely to involve further
debate and research with consumers, industry, and with Government. Ofcom itself has just launched a
programme of work to develop our understanding of the development of the creative industries in a
converged world, and to explore regulatory options for the future environment (Q1 and Q3); and are
currently consulting on the question of ownership of digital rights, raised in Q4.
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Ofcom’s principles for the regulation of new media platforms

4. However, Ofcom does have some basic principles which will inform its approach to the regulation of
new platforms and to the evolving regulation of traditional platforms:

— an expectation that where possible market solutions are preferable to regulatory intervention; and

— a commitment that where intervention is necessary it be evidence-based, proportionate, consistent,
accountable and transparent.

5. Although our view is that markets are generally preferable to regulation, Ofcom is not solely an
economic regulator; our duties require us to be concerned with both citizen and consumer outcomes. Ofcom
therefore follows a path between these sometimes competing conceptions of the purposes and ends of
regulatory activity.

6. In developing our regulatory strategy we aim to continue:

— to be engaged with consumers and industry to understand changes and developments, so avoiding
the role of passive observer;

— to reflect the highly dynamic nature of industry and technological evolution, remaining therefore
at all times cautious of an excessively static view of markets;

— to take a broad view, seeking to look at the connections and similarities between obstacles to
competition and innovation; and

— to make choices between competing approaches, based on evidence and analysis and thorough
review.

7. This approach is made necessary by the dynamism of media and communications markets, arguably
greater today than any time in the past. These markets are being driven by great technological change and
at a pace which means that decisions made on the basis of static analysis, assessing a narrow set of evidence,
will be overtaken by events.

8. The scope and pace of change in communications markets supports a further principle: that the option
of regulatory intervention must always be weighed against the option of doing nothing or at least doing less.
Ofcom will take particular care in considering the regulation of nascent markets, where the cost of
intervention may inhibit the development of competition by creating new or higher costs of doing business.

Section 2

Creative Industries: recent and future developments in digital convergence and media technology

9. The creative industries support some two million jobs in this country and account for 8% of GDP: the
music industry alone employs 130,000 people, and broadcast TV and Radio a further 85,000. Convergence
in digital media technologies will transform these industries over the next decade.

10. Securing the right environment for success in this field is a complex task; we will need careful
assessment of the creative industries’ likely development before making decisions about regulation. Among
other important trends, we can expect to see the development of:

— new forms of content, blurring existing boundaries: the experience of console games could become
more like theatric films; the internet will become a fully multimedia platform, incorporating TV
and radio content along with text, graphics and interactivity;

— new distribution platforms and devices: many providers oVering distinct bundles of content and
communication services; new fixed and portable devices oVering access to media inside and outside
the home;

— a proliferation of traditional programmes: consumers will be able to choose from a virtually
unlimited range of audio and video material when they want to listen or view;

— more opportunities for interaction—both in new services and as part of traditional broadcast
propositions. Audiences will be able to play a part in the media they consume, ranging from the
simplest engagement (eg voting), to the most complex (eg sharing films or music they have created).
Not everyone will wish to do so, but the collective contributions of those who do will make a
substantial contribution to the pool of available media;

— the audience will increasingly rely on navigation tools to help them choose the content they want
from the vast choice they are oVered. These will include sophisticated EPGs (Electronic
Programme Guides), search tools like Google, and recommendation engines which learn about
individual consumers’ preferences and select relevant new content (as Amazon does, today);

— changing patterns of payment for media and a new industry value chain from content creator to
consumer; and

— alongside all these developments, new consumer expectations and behaviours will emerge.
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11. These developments create an extraordinary range of opportunities for the players in the creative
industries—to create and deliver innovative new services to consumers, and to generate extra income from
existing intellectual property.

12. Examples of creative industries innovations already oVered widely include:

— the creation and sale of audiovisual content specifically for mobile consumption—the mobisode;

— on-demand TV services already available to about one in 12 UK homes;

— hundreds of channels broadcasting exclusively on the internet; and

— applications or services, from the podcast to Al Gore’s Current TV service,77 which give content
creators direct access to audiences.

13. Ofcom has recently launched a project—Convergent Media and the Implications for Regulation—
whose first task will be to develop a more comprehensive picture of the development of the UK’s media
environment.

14. The project will explore:

— What the future content landscape might look like:

— What forms of new content may become available, on what platforms;

— How will the availability of existing content change—via new distribution platforms and new
devices; in new places, most obviously via mobile;

— How should we classify content—(for example Radio versus streamed Music; interactivity
alongside linear TV content):

— what role will search engines and navigation tools play; and

— what are the longer term trends of which we should take account?

— How the media economy might evolve:

— what new sources of revenue will emerge, and how will existing content revenue streams
change;

— how might the media value chain evolve: with new intermediaries (search engines, mobile
operators); with disintermediation of existing players (producers selling directly to
consumers, not via broadcasters); where will the balance of power lie?

— How consumer needs and expectations may evolve:

— What support will they require to be confident (literate) users of the new media?

— What are their attitudes to new content and new platforms, and how might we expect these
to change?

— What new capabilities can we expect them to develop in their engagement with new media
platforms and content (eg use of search tools, parental control filters etc)?

— What protections will they need or expect from harmful or oVensive material?

15. Ofcom proposes to publish the findings of the project Convergent Media and the Implications for
Regulation in Spring and Autumn of 2006. The earlier publication will address developments in the media
environment and the regulatory challenges; the second stage will cover regulatory implications and options.

Section 3

The regulatory response to digital piracy

Overview

16. The current regulatory and legislative context for media copyright is intended to protect rights-
holders’ positions, while also protecting existing consumer rights, such as timeshift viewing, or fair uses like
reviewing or research. These protections are essential to the development of viable content businesses, and
to ensuring the continued flow of attractive, innovative content.

17. The rapid growth of music downloading from the late 1990s demonstrated significant consumer
demand for digital music, distributed online. Piracy and file-sharing in breach of copyright developed in the
absence of a legal means of access to music online. Piracy can therefore be understood in part as the
consequence of a market failure—the absence of a legal download market. Since legal services developed,
piracy’s share of the market for downloaded content has declined, with some firms building viable, highly
profitable businesses.

77 The Current TV network features “pod” video segments of between five seconds and 15 minutes, which are created by the
network’s viewers. Viewers are able to pick their favourite videos and get instructions on the Internet on how to construct
and submit their own segments.
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18. There is evidence that the market for online TV and film is following the same development path,
though the TV/film market is some years behind the music market. Online TV/film distribution has lagged
because typical digital video files are many times larger than audio files; in the past, low speed internet
connectivity and limited local disk storage together reduced opportunities for online video. As these barriers
disappear, demand for downloaded TV and film content is growing. But, like music in the late 1990s, a
substantial proportion of this demand has been addressed by illegal downloads.

19. However, the commercial (legal) market for online TV and film markets is now developing quickly:
there is a host of services oVering audiences access to audio-visual content when and where consumers want
it. Examples include mobile content provided by partnerships between broadcasters and mobile operators;
a range of film download services operating now in the US, and the recent launch by BSkyB and others of
video download services in the UK; the BBC’s interactive Media Player; on-demand TV and PVR78 services
from pay-TV operators; IPTV services from HomeChoice, Kingston Communications, and, from 2006, BT;
video search engines from Google and Yahoo!, amongst others.

Downloading in the music industry

20. As internet penetration grew during the 1990s, consumer demand emerged for media content,
delivered online in digital form. By 2005, over half of all broadband users in the UK were downloading
music, video or other content, and a little over a third were watching video clips online (Figure 1). Initially
there were no authorised services providing access to music, TV or video content online, creating the
conditions for mass-market unauthorised file-sharing of media content.

Figure 1
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21. Napster, the first widely-used peer-to-peer (P2P) file sharing service, was closed by court order in 2001
but was followed by a wide range of similar services including Kazaa, Limewire, Bearshare, Grokster and
Morpheus. Demand was established, though few legitimate suppliers existed.

22. When it launched in 2003, Apple’s iTunes Music Store service was able to oVer the record labels access
to a secure distribution channel on which to develop new revenue streams. iPods, equipped with Apple’s
own digital rights protection technology, had been on the market for 18 months when the iTunes Music
Store launched. Sales of iPods then rose sharply, demonstrating the potential for virtuous circles of
development for content owners, digital distributors and consumers.

23. Despite the success of iTunes and other legal download services, illegal music file-sharing is still
widespread, although the decentralised nature of newer P2P networks makes it diYcult to establish the
exact scale.

24. There is some evidence that use of P2P networks is declining as a proportion of total internet activity.
Figures from IFPI79 show that in the first half of 2005 the number of files available on file-sharing websites
rose by 3% while installed broadband lines grew by 13% globally. Research in Austria shows that the number
of illegal file-sharers fell by 26% in the year to March 2005 and earlier research in Germany showed a sharp
fall in illegal downloads.

78 PVR: Personal video recorder. A digital set-top box which can record programmes, making timeshifting easy and simple. On
average 40% of TV viewing is timeshifted in PVR homes.

79 IFPI—International Federation of Phonogram and Videogram Producers—a global body representing the music industry.
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25. And legal music downloading is growing exponentially, as illustrated by the performance of iTunes
(which has over 70% of the legal download market)—see figure 2. IFPI figures also indicate very big
increases in legal downloads. iTunes Music Store recently launched a video download service from which
users downloaded three million videos in the first two months, suggesting that the downloading of DRM-
protected content will prove just as popular.

Figure 2
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26. Finally, the development of the legal download market has also led to innovation in the ways in which
music is sold to consumers. As well as the iTunes Music store, which operates a traditional “buy the song
to listen to it” model, audiences can subscribe for unlimited access to a music library. Rhapsody subscribers
can listen to any one of more than 1.3 million songs, without buying them; access to the music ends when
the subscription is terminated.

The parallel with TV and film content

27. In the past, demand for online video content has been technically constrained: good quality digital
video files are large, and in consequence downloads would take many hours, and quickly fill local PC
storage. As with music, there was little mainstream content legally available, as content owners were
extremely concerned about the risks of piracy.

28. The widespread adoption of new technologies has the potential to improve the consumer proposition:

— broadband connections of 2 mbps or greater are now commonplace, with 8 mbps services
becoming available and aVordable;

— new video standards like MPEG4 are enabling significant reductions in the file sizes required to
store high quality video content;

— the plummeting cost of hard disk storage is making it easier to store video content on home
PCs; and

— new portable devices like the Playstation Portable and the video iPod allow viewers to watch TV
wherever they want.

29. Inevitably, these developments have led to an increase in unauthorised sharing of TV and film
content, with the BitTorrent filesharing application reportedly accounting for 70% of downloads. The
economic scale of the problem is uncertain—even the MPAA is reluctant to put a figure on the impact of
filesharing, though it has indicated that as many as 150,000 titles are shared daily.

30. Perhaps most importantly, there are now several digital rights management (DRM) technologies
which video content owners trust; and this has allowed the development of legal services oVering
mainstream TV and cinema content.

31. In response to these developments, there is some evidence that TV and film industries have learnt from
the experience of the music sector and are seeking to develop innovative services designed to meet demand
for downloaded video content (and to encourage, or enforce, a responsible approach to wider distribution
of that content). For example:
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— Five major studios—MGM, Warner, Sony, Universal and Paramount—jointly formed
Movielink, the digital video service (currently only available in the US). Viewers pay between $2 to
$5 to download a film to their PC, to which access is automatically blocked 24 hours after they
start watching. The site also carries material from other studios, including Fox and Disney.

— CinemaNow oVers both a similar pay-per-view service and a subscription oVer, for which users
pay a fixed fee to watch certain titles as often as they want. CinemaNow has more titles than
Movielink, although fewer recent films and major blockbusters.

— Starz provides an on-demand online subscription service, oVering unlimited downloads of a
rotating selection of titles for a fixed fee, again currently only available in the US.

— Google has launched a video download service that allows US consumers to buy and download
content from providers including CBS and the National Basketball Association.

— In the UK, BoxOYce365.com sells video content on a per-download basis, which viewers are free
to watch as often as they wish, although downloads are copy protected to prevent unauthorised
sharing. The content is limited at present but the company has plans to introduce more. Lovefilm
launched a movie download service in late 2005, initially oVering films from Warner’s back
catalogue.

— Sony has started oVering video downloads to Japanese owners of its PlayStation Portable.

— The BBC’s interactive Media Player, if approved by a public value test, will use P2P technology
to give viewers the chance to catch up on TV and radio programmes they have missed for up to
seven days after broadcast.

— The UK’s cable operators are now oVering video-on-demand (VoD) services and plan to provide
a nationwide service in 2006.

— BSkyB has just launched a service oVering on-demand access to films delivered to the PC, and news
bulletins for video iPods, to Sky’s premium subscribers, and a number of other companies
including BT, Wanadoo and AOL are exploring the prospects for VoD services delivered over
broadband to PCs and living room TVs.

32. The strength of developments like these is that they represent diVerent ways of meeting consumer
demand for downloaded video content without challenging the legitimate rights of content owners. A range
of new opportunities for the UK creative industries should be created, as well as for those businesses that
create imaginative and compelling new distribution channels. A particularly exciting opportunity might be
created for British film-makers, who have the potential to distribute their films much more cost-eVectively,
and with much more direct access to audiences in the UK and overseas, than in the past.

33. In some jurisdictions, mostly notably the US, attempts to legislate for the introduction of anti-piracy
technologies for film and video content have been made. The “broadcast flag” proposed by the US Federal
Communications Commission (FCC) in 2003 would have prevented the distribution of “flagged” TV and
film content over unsecured networks, and required equipment made for receiving, recording or playing
video content to be compatible with the flag. It faced criticism from consumer groups and the consumer
electronics industry, who argued that it would constrain innovation in product development and place
undue power over the creation of new technologies in the hands of the content owners. The Electronic
Frontier Foundation, for example, argued that video recorders, PVRs, DVD recorders and TV tuners for
PCs would all have failed the test of compatibility with the flag.

34. In 2005 a US appeals court struck out the flag, ruling that the FCC had overstepped its authority in
its attempt to control how receiver apparatus works. In Europe, any such initiative by an individual Member
State would conflict with single market principles—any imposed copy protection system would need to be
agreed at a European level.

35. More generally, some producers’ attempts to restrict consumer uses of media have run into stiV
opposition and legal challenge. Sony’s recent attempts to introduce copy protection technologies received
widespread criticism for its use of virus-like techniques, and the company has recently announced its
intention to rethink its anti-piracy policy.

36. In considering whether new regulatory or legal intervention is required to protect film or TV rights
holders in the digital environment, we should in the first instance assess the extent to which the market will
deliver a solution under the current legislative arrangements. In the case of music, the market failure which
helped to encourage widespread piracy of music has been addressed through the creation of legal services;
and these services are proving to be a competitive alternative to illegal file-sharing.

37. In the case of the radio industry, there were serious concerns raised by music copyright owners that
listeners would be able to capture “perfect copies” of tracks broadcast on DAB. Rather than seeking a
regulatory intervention, the music and radio industries are working together to develop solutions which will
help reduce such piracy

38. The most eVective role for regulators may be to maintain conditions that encourage innovation, and
enable the market to address the concerns both of producer and consumer. This will facilitate the
development of innovative services which address consumer demand for downloaded content for their
desired uses, and substituting for illegal (and complicated and unreliable) alternatives.
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39. Maintaining these conditions will involve ensuring:

— equal access to networks;

— regulatory requirements that are not so onerous as to discourage investment in new services;

— competition in both content and network access markets;

— support for technical trials which enable the development of experimental and innovative
services; and

— individual operators are not exploiting dominant technologies to distort the market (no identified
examples at present, though there are clear future risks in the area of DRM standards).

40. We will continue to monitor the operation of content markets to assess whether, in our view, the
market is operating eVectively, to enable a balance to be reached between the interests of rights-holders,
content aggregators and consumers.

Section 4

The regulation of content delivered on non-traditional media platforms

Ofcom’s duties as they relate to non-traditional media platforms

41. Ofcom carries some specific duties towards the audiovisual creative industries, at least to the extent
of supervising certain rules over production quotas and the development of guidelines for Codes of Practice
in the programme supply market (eg for the terms of trade drawn up between producers and broadcasters).
These duties are set out in the Communications Act 2003 (“the Act”).

42. These duties are narrowly defined, specifically directed to television production within the context of
licensed television services. A summary of the Act’s requirements in this respect is given below, together with
the appropriate section reference from the Act:

— Codes relating to programme commissioning by the main terrestrial broadcasters: concerns the
commissioning by licensed public service channels from independent producers, and focuses on
the principles under which commissions are agreed—section 285;

— Programming quotas for independent production: requires Ofcom to set quotas for the proportion
of independent television production commissioned by licensed public service channels—section
277;

— Involvement of C4 Corporation in programme-making: relates to Channel 4’s model as a publisher-
broadcaster, restricting the channel from production—section 295;

— Regional programme-making for Channel 3 and 5: requires Ofcom to ensure production (of a range)
of programming beyond the M25—section 286;

— Regional programme-making for Channel 4: essentially similar provisions for Channel 4 as for
channels 3 and 5—section 288.

43. The Act also sets out content standards objectives which are defined and amplified by a code, the
Ofcom Broadcasting Code, and accompanying guidance notes. The Code covers the protection of under-
18s, harm and oVence, crime, religion, due impartiality and due accuracy and undue prominence of views
and opinions, elections and referendums, fairness, privacy, and sponsorship.

44. These requirements are placed only on licensed broadcasters—and the more rigorous obligations
apply only to the licensed public service channels—and do not extend to other publishers or aggregators of
content such as might operate exclusively on the internet, for example.

45. For this reason, the codes drawn up by public service broadcasters for the commissioning of
independent productions do not cover the commissioning of content by any non-PSB licensed television
service or indeed by services that do not require a broadcasting licence.

46. Section 316 of the Act also makes specific provision for Ofcom to have powers to use licence
conditions to ensure fair and eVective competition in the provision of licensed broadcast services and
connected services. This power enables Ofcom to use licence conditions to achieve these objectives.
Broadcast licensees are therefore regulated under the section: Ofcom is not empowered under Section 316
to regulate other entities or markets to secure fair and eVective competition in broadcasting.

47. These responsibilities do not apply to most services delivered on new platforms. The Communications
Act specifically excludes on-demand services and websites from licensing requirements. However, a TV
channel delivered to a TV set using the Internet would, in principle, be subject to the licensing regime and
related codes of practice.

48. In addition to the UK legislation, there are some overarching minimum requirements for the
scheduling of European works and independent production within the European Directive “Television
without Frontiers” (TWF). The provisions of the Communications Act meet or exceed those obligations.
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49. However, there is currently a revision to this EU Directive under discussion which would extend some
of the EU regulatory requirements to all audiovisual communications services. The draft directive
distinguishes between non-linear (which might include content delivery via the internet and mobile phones)
and linear services with a lesser level of regulation proposed for the former. Although advocated by the
Commission as a harmonisation measure, there are significant concerns among industry stakeholders that
the proposal will add to the regulatory burden faced by new and potential audiovisual service providers.

50. Ofcom shares these concerns: we believe that

— in seeking to extend the scope of the Directive, the Commission may be seeking to apply regulation
ahead of the development of audiovisual content markets;

— this extension of regulation could act against the Commission’s Europe i2010 objectives;

— the need for regulation in this emerging business sector has not yet been proven; there are a large
number of business stakeholders who have urged the Commission to delay the potential extension
of regulation until such time as a need becomes apparent.

The regulation of new content platforms

51. There is clearly some uncertainty about the right approach to the regulation of new platforms. As
part of the project noted above, Convergent Media and the Implications for Regulation, Ofcom will identify
and debate options for the regulation of new platforms:

— examining the need for and the potential eYcacy of current regulatory arrangements in delivering
a successful and innovative media economy, which can eVectively serve the interests of the citizen-
consumer;

— developing proposals for new approaches to regulation (or deregulation) where the current model
will become ineVective or unnecessary.

These areas of work are expanded upon in the paragraphs which follow.

52. The examination of the role and eYcacy of current regulation to the future environment will explore:

— the potential of the current broadcast licensing model to control future content markets;

— the relevance or applicability of existing content regulation to content on new platforms (the
internet, mobile networks etc);

— the regulatory model which might be required for content navigation and search tools, if any; and

— the challenge of maintaining consumer protection (eg against harm and oVence; rights to fairness
and privacy) in a media landscape which is vastly more diverse—from the viewpoint of both
consumers and producers.

53. The final phase of the project will seek to develop appropriate regulatory policy. The broad areas
anticipated are:

— the potential for a platform-neutral approach to content regulation, and the implications of
platform-neutrality on internet-delivered services and on traditional broadcast services;

— the ways in which competition and self- or co-regulatory models can be relied upon to deliver
desired outcomes for citizens and consumers; and

— aspects of new media markets where additional regulatory or competition intervention is likely to
be required.

54. As noted above, our intention is to publish an initial consultation document in Spring 2006 which
will discuss the future environment and the regulatory challenges; with some options and preferred
approaches set out in a consultation document published in Autumn 2006.

Section 5

The television programme rights market and new television platforms

Overview

55. Ofcom has been conducting a review of the television production sector,80 which follows on from
Ofcom’s review of public service television broadcasting (the PSB Review) carried out in 2004–05.

56. The review examines the key aspects of the television production sector, which comprises
programme-making activity both within the main broadcasters (in-house production) and outside the
broadcasters (independent production). It seeks to explore the key developments in the sector, and how the
interests of television viewers—as both consumers and UK citizens—are met by the industry. The review’s
particular focus is on the key production quotas, the operation of the commissioning system between

80 It should be noted that film production is outside the scope of this review. As noted in the terms of reference for the review,
published on 11 May 2005, Ofcom does not have powers to intervene in relation to film production.



3527292003 Page Type [E] 08-05-07 12:46:54 Pag Table: COENEW PPSysB Unit: PAG1

Ev 194 Culture, Media and Sport Committee: Evidence

producers and broadcasters, and the Codes of Practice which govern the relationships between the main
terrestrial broadcasters and independent producers. The passages in italics below are taken from the Review
consultation document, published on the 11 January.

57. One of the most significant aspects of the Review consultation are questions over the ownership and
exploitation of TV programming on new platforms—most importantly, the supply of programming to new
media platforms:

58. This is an issue of great importance to players across the industry as well as to consumers:

— Consumers will benefit from the wider access to programming that new platforms potentially
enable, when (if) these services develop and become more widely available.

— Broadcasters, independent producers and potential entrants on new platforms (Google, AoL etc.)
are all concerned to have access to TV programming so that they can operate new services and/or
participate in the incremental revenues generated.

— The current arrangements in the UK support a system in which more than £2.5 billion of original,
domestically produced television content is commissioned each year. This is one of the highest
levels of original production anywhere in the world. Ofcom’s aspiration is that the changes brought
about by the emergence of new media platforms supplement this level of programme investment.

59. The issue is complex: Ofcom has set the industry the challenge of reaching a negotiated settlement as
the most appropriate approach to resolving these issues. However, if at the end of the consultation period
the industry indicates that it will not be able, then Ofcom would seek to intervene. That intervention would
be by means of changes to the Code of Practice framework. In order to encourage debate and to make
progress towards a negotiated settlement the consultation document sets out a set of principles for
stakeholders to consider in the course of their negotiations.

60. This issue is dealt with in summary on pages 9–12 and in detail on pages 82–95 of the consultation
document. The summary sections are quoted below, and the full extract is appended to this evidence:

1.48 In relation to the distribution of television programmes on alternative distribution platforms, we agree
with industry stakeholders that more clarity is needed on the rights position. In attempting to deliver
this clarity, we do not seek to propose a prescriptive solution to this issue. We believe that the detail
of any solution should be a matter for commercial negotiation between broadcasters and producers,
rather than a matter for regulatory intervention—the latter risks being pre-emptive, and the definition
of specific terms is also outside the scope of Ofcom’s powers.

1.49 Moreover, we recognise that the Codes of Practice are still bedding down, and that it would not be
desirable to change the existing Codes of Practice guidance unless absolutely necessary. There is
already much uncertainty around new media rights—our concern is that an early change to the
guidance would delay resolution of these issues into 2007, and could reopen broader debates between
broadcasters and producers. As such, our strong preference is for the industry to resolve these issues
by negotiation—without the need for intervention by Ofcom. However, if a negotiated solution is not
found within a reasonable timeframe, we will have little choice but to intervene.

1.50 In order to assist in the process of securing a negotiated solution, this document sets out a possible
approach that Ofcom might adopt were it required to intervene—by setting out this possible approach,
our intention is to assist industry stakeholders by stimulating debate. We note that, as platforms and
types of rights proliferate, a possible approach might involve a new definition of rights windows based
on time, rather than platform. We seek views and reactions to this approach during the
consultation period.

1.51 The option presented in this document suggests a new approach, which could involve two main rights
windows:

— A “primary” window in which the rights acquired by a public service broadcaster apply across
any distribution platform; across any wholly-owned channel; for a specified duration; and for
free-to-view UK distribution.

— A subsequent “holdback”81 period in which the broadcaster is able to apply a restriction in
relation to the subsequent exploitation of rights by the producer. This restriction could be
shorter than the current five-year holdback that forms part of the current primary licence; this
could involve holdback against the transmission of the whole or any part of the programme
on a scheduled broadcast service in the UK; and the broadcaster could retain an option to
extend the holdback period on further payment.

1.52 At the end of the holdback period, the ability to control exploitation of the programme would then
revert to the producer.

1.53 Ofcom considers the above approach to represent a potential framework for negotiation between
broadcasters and producers—allowing the negotiating parties to define and agree the specific

81 “Holdback” is the right of a broadcaster to prevent a producer exploiting secondary rights within a fixed period of time.
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contractual terms. We emphasise, however, that these are initial thoughts that we now put to
consultation—we are consulting on the principle of moving to a windowing system, and on the
practical issues that may arise.

1.54 In terms of the nature of this discussion, and the process for taking these issues forward if necessary,
it is important to be clear about the following:

— We do not seek to present a prescriptive ruling or decision in this document—but an outline
approach for consultation. We will consider the consultation responses on this issue, following
which we will set out our conclusions in our policy statement in 2006.

— Specifically, we expect industry stakeholders to inform Ofcom by the end of the consultation
period whether they expect to resolve these issues through commercial negotiation—so
intervention by Ofcom would not be needed. We would also expect stakeholders to define a
reasonable timetable within which these issues will be resolved.

— If, by the end of the consultation period, it is clear that the industry is unable to agree that these
issues can be successfully resolved, Ofcom will have little choice but to conclude in its policy
statement that intervention will be needed through changes to the Codes of Practice. Under this
outcome, a separate process will then need to follow.

— Specifically, before the Codes could be changed, Ofcom would need to issue new Codes of
Practice guidance. Ofcom would therefore need to run a separate and additional consultation
process with stakeholders on any proposed changes to the guidance. Moreover, we highlight that
Ofcom’s guidance will only contain general guidance—we will not dictate specific terms. If
required, we envisage that the initiation of this separate process could coincide with the
publication of our policy statement in 2006.

— Amendments to the terms of trade between broadcasters and independent producers would only
be necessary once any required changes to the Codes of Practice had been completed.

1.55 We are therefore seeking stakeholders’ views on this issue in the current consultation, and we would
welcome a commitment from stakeholders that these issues will be resolved through commercial
negotiation. We will set out our conclusions on this subject in our policy statement in 2006—following
which a further consultation may be required on revisions to Codes of Practice guidance.

APPENDIX

EXTRACT FROM THE REVIEW OF THE TELEVISION PRODUCTION SECTOR
CONSULTATION DOCUMENT

1.1 Ofcom has set itself the aim of being a light touch regulator, meaning that it will seek to take a
deregulatory approach where appropriate. However, where a need for regulation is identified, Ofcom will
seek to focus firmly on the underlying causes of concern. Earlier sections of this consultation document have
highlighted the key issues in the development of the television production sector, and have established that
the rationale for intervention in the sector remains valid—negotiating strength, vertical integration and
geographic concentration remain important issues. Although significant change is underway in the sector,
the conditions which would allow for withdrawal from regulation remain some way oV.

1.2 This fundamental conclusion gives rise to a number of specific policy issues, to which we turn in the
last two main sections of this document. This section focuses on the Codes of Practice. The other key policy
areas are discussed in Section 7.

Background to the Codes of Practice

1.3 Section 285 of the Communications Act sets out Ofcom’s remit in the regulation of programme
commissioning and the purchasing of rights by the public service broadcasters. In particular, section 285 of
the Act sets out a provision for the regulatory regime to include Codes of Practice that set out:

— What appears to Ofcom to be suYcient clarity, when an independent production is commissioned,
about the diVerent categories of rights to broadcast or otherwise to make use of or exploit the
commissioned production.

— What appears to Ofcom to be suYcient transparency about the amounts to be paid in respect of
each category of rights.

— What appears to Ofcom to be satisfactory arrangements are made about the duration and
exclusivity of those rights.

1.4 The Codes therefore seek to set a transparent basis for commissioning deals to mitigate the exercise
of broadcasters’ negotiating strength.

1.5 Section 285 of the Act also gives Ofcom the discretion to decide whether the main terrestrial
broadcasters’ Codes of Practice satisfy the requirements of the Act. At the same time, Section 285(7) also
obliges Ofcom to issue general guidance on the Codes of Practice that cover these requirements. However,
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the guidance issued by Ofcom is specifically required to be “general guidance” and cannot specify
“particular terms to be included in agreements”. Following consultation with industry, Ofcom issued its
guidance to broadcasters in December 2003.82

1.6 The Codes were introduced by broadcasters at the beginning of 2004. A relatively short period of time
has therefore elapsed since the Codes were introduced—and so it is diYcult to provide a comprehensive
assessment of the financial and economic impact of the new arrangements. Nonetheless, as far as is
practicable to do so, we have conducted an assessment as part of this review. Annex 8, along with elements
of Annexes 5 and 6, summarise the input into this assessment, and the current section highlights the key
policy issues raised in our engagement with stakeholders.

1.7 Our general view—through discussions with independent producers and other industry
participants—is that the Codes of Practice (and the associated new terms of trade) are generally regarded
as working well in relation to scheduled broadcast television. The Codes have been described as instrumental
in shaping a more mature industry, and in introducing more constructive and professional relationships
between broadcasters and producers. It is also felt that the new environment will make production
companies more attractive to investors. As such, the Codes have helped to underpin the growth in the sector
discussed earlier.

1.8 There were, however, a number of concerns voiced by some of the companies we spoke to. In
particular, we have been asked to consider two main areas:

— The prices paid by broadcasters for programming
Concern has been expressed about production budgets and prices paid by broadcasters for
programming. Several independent producers have suggested to us that budgets have been frozen
or reduced. This was attributed partly to greater competition in an increasingly fragmented media
environment, and partly to broadcasters apparently squeezing producers in response to the new
terms of trade

— New media rights—specifically the distribution of TV programmes on alternative distribution
platforms
The question of new media rights has been the one raised most consistently in our interview
programme and wider external engagement. Both broadcasters and producers have told us that
this issue has not been suitably resolved by the new Codes and terms of trade. There appears to
be a lack of consistency and clarity in the approach to ownership and control of new media rights.
At the time the Ofcom guidelines for broadcasters were issued, it was anticipated that this could be
an issue—and the guidelines indicated that this was an area that Ofcom would keep under review.83

1.9 We discuss our assessment of each of these issues in turn.

Programme Prices

1.10 As noted above, a number of producers have argued to us that the prices paid by broadcasters are
being squeezed and that this is taking place on a widespread basis.

1.11 We have looked into this issue and considered a number of diVerent aspects of pricing—for instance,
whether the prices paid by broadcasters were in line with their indicative tariV ranges; whether broadcasters
were commissioning a range of programming within those tariV ranges; the prices paid for commissions
relative to in-house production; and prices paid for returning series.

1.12 We did not find any prima facie evidence that broadcasters were systematically reducing the prices
they paid for programming. Specifically, we note the following:

— The data received from broadcasters suggests that there is no clear pattern of squeezing tariVs to
the bottom of published tariV ranges. Rather, independent commissions are priced across the tariV
range and—where relevant—there is no obvious discrimination between in-house and external
producers.

— We have not received any clear systematic evidence from PACT, or individual producers, to
support the argument that significant tariV reductions are taking place.

1.13 We recognise that this data represents a snapshot of the industry in the first year of the operation
of the Codes of Practice. We therefore propose to keep the situation under review as part of the regular
monitoring of the operation of the Codes of Practice—but we are not proposing to take any action at
this time.

1.14 We note, however, the concerns from producers that prices have not been adjusted to reflect
production cost inflation. This is not specifically a matter for Ofcom: Ofcom’s powers relate to monitoring
the transparency of pricing, with actual prices set through negotiation between broadcasters and
producers—not by Ofcom. Nonetheless, we recognise that there may be an argument for prices to be

82 Ofcom: “Guidelines for broadcasters in drafting codes of practice for commissioning programmes from independent
suppliers.” (December 2003).

83 Ofcom Guidelines para 19: “Given the inclusion of new media rights into the definition of primary rights is a new and
developing area, this is an issue that Ofcom proposes to keep under review”.
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reviewed by the industry to reflect cost inflation. At the same time, however, eYciency considerations may
suggest that cost savings should be sought—rather than simply increasing prices in line with inflation. We
also note that, where producers generate value from a programme in a variety of places and at diVerent
points in time, it may not be appropriate for the primary commission to fully fund the programme in all
cases. Ofcom would nevertheless still expect the indicative tariV ranges published by broadcasters to be
capable of accommodating the full production cost of programmes that might have little or no secondary
value.

The Treatment of New Media Rights

1.15 In the course of the current review, both broadcasters and producers have raised issues relating to
“new media” rights. By this, we mean the distribution of television programmes on platforms other than
the traditional broadcast platforms (analogue and digital terrestrial, cable, and satellite) and also the extent
to which rights for such distribution should be included within the primary rights licence.84 For example,
the relevant rights categories might include the following:

— Simulcast distribution of the programme on digital channels across diVerent platforms (eg
internet, mobile, as well as traditional broadcast platforms).

— Time shifted distribution—on traditional broadcast, as well as alternative distribution platforms.

— On-demand services—via free to view, pay per view or subscription.

— Re-purposing and re-versioning of content (defined and discussed in more detail below).

1.16 The Ofcom guidelines set out its position in relation to new media rights in the following terms:

“Primary rights might also be defined to include certain new media rights, including simulcast
streaming on the internet and interactive and on-line applications. Where such rights are not
included in a primary “bundle”, it may be acceptable for broadcasters to impose a delay in the use
or sale of rights for distribution of programmes over other media, such as the internet, in order to
protect the value of at least the initial broadcasts on the television networks” (Para 18).

1.17 The issues raised by broadcasters and producers have mainly concerned the lack of clarity about the
definition of new media rights, and also issues around ownership versus control of new media rights—eg to
what extent can a broadcaster exercise control over the exploitation of rights, even if it does not own them?

1.18 In response to an invitation to comment on the operation of the Codes of Practice in relation to new
media rights, the BBC expressed a concern that the existing Codes of Practice system might not be
suYciently flexible to deal with rapid technological and market changes, and argued that the next phase of
regulation needed to recognise that a flexible approach was needed. Similarly, Channel 4 argued that the
current Codes of Practice limited its ability to extend programming to new media platforms to meet audience
expectations. For its part, PACT expressed a concern that broadcasters were trying to bundle new media
rights into the primary licence in a way which went further than provided for in Ofcom’s guidance.
Annex 8 summarises the respective positions of the diVerent broadcasters in relation to the diVerent
packages of primary and other rights as set out in their Codes of Practice, and also sets out their views and
the views of the producers’ organisations on the operation of the Codes in more detail.

1.19 These concerns about clarity, flexibility and control were echoed in discussions we have had not just
with individual producers and broadcasters, but also with third party operators that provide alternative
networks for the distribution of content.

1.20 We consider that there is a general view that the current approaches to new media rights set out in
the Codes of Practice have been overtaken by market and technological developments, and that there is a
genuine risk that arrangements put in place through Codes of Practice originally drawn up at the end of
2003 do not have suYciently flexibility to accommodate these developments. There is also a general view
that Ofcom has a role to play in trying to find a way forward for the industry. It is against this background
that we are proposing to consult on the issues around the treatment of new media rights—ie we are
responding to issues raised by the industry.

1.21 We are therefore considering the options for addressing these issues and the best means of moving
towards a more flexible framework for commissioning, in the light of changing distribution technologies and
rapidly developing market conditions. We should make clear at the outset that we are not seeking to
prescribe a solution to this issue. Rather, our intention is to put forward a set of core principles, and thereby
to set out a potential framework for negotiation. The final details of any solution—including specific
terms—should be the subject of commercial negotiation, rather than regulatory intervention.

1.22 The purpose of this consultation is therefore to discuss the issues and to initiate a debate within the
industry about potential high-level options. One important aspect of that debate is the extent to which
changes to the current guidance and Codes of Practice are actually needed—as part of the consultation
process, we are keen to explore the extent to which potential options actually require changes to the
framework created by the existing Codes of Practice. We recognise that the existing Codes of Practice reflect
a certain balance between broadcasters and producers, and we wish to avoid disturbing that balance unless

84 The primary licence sets out the rights generally acquired by the broadcaster that commissions the programme.
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absolutely necessary. Our strong preference is for the industry to resolve these issues by negotiation if
possible. Therefore, one question is whether the industry can find a negotiated solution without the need for
intervention by Ofcom. But if a negotiated solution is not found, Ofcom will have little choice but to
intervene in this area.

1.23 If, as a result of responses to this consultation, it was felt necessary to change Ofcom’s existing
guidance in order to bring about changes in broadcasters’ current Codes of Practice, then we are required
to consult on any proposed changes to that guidance which—as set out above—would articulate the
principles to be implemented via the Codes of Practice. Consequently, this consultation can only establish
whether any changes to Ofcom’s guidance in relation to the Codes of Practice are required and, if so, what
general form and direction these changes should take.

Ofcom’s Objectives in Relation to New Media Rights Issues

1.24 The focus of this discussion is on the rights relating, either in their entirety or a substantial
proportion thereof, to programmes originally commissioned for television broadcast on the public service
channels (the BBC, Channel 3, Channel 4, Five and S4C).

1.25 It is important to highlight that we have not been asked to intervene in the market for content
commissioned specifically for new media platforms—this issue is outside the scope of the current review.
This is principally because the market for specially commissioned new media content is a diVuse market,
and the issues requiring intervention in television production do not generally arise. As a result, the
commissioning of entirely new content for distribution on other platforms is not subject to the same
regulation as commissioning for television broadcast. Section 285 of the Communications Act specifies that
the Code for programme commissioning applies only to “licensed public service channels”. The Code does
not extend to the commissioning of content for any non-PSB licensed television service, or indeed for
services that do not require a broadcasting licence.

1.26 We take as a starting point the position that the area of new media rights oVers opportunities for
both broadcasters and producers—and that these opportunities could deliver significant benefits to viewers.
There is, however, considerable uncertainty about the value of the opportunity created by new media
distribution. We have reviewed the limited research and information currently available on the market for
distribution of TV programmes via alternative platforms. From this analysis, we note:

— The size of the market for new media rights is currently small—payments for primary rights are
the largest source of revenue for producers, and indeed new media rights currently only account
for around a fifth of all non-TV production turnover. However, there is general recognition of the
potential for this area to grow and develop in the future.

— Most of the current financial value from the distribution of TV programmes—and hence the basis
of their funding—is likely to remain at the point of first TV transmission.

— The financial value of TV programmes outside the primary licence period varies considerably
according to the format or genre of programme, and the scale and incentives of the producer and
broadcaster involved. Under current market conditions, many programmes—in fact the
majority—may have only limited secondary value.

— Going forward, there is considerable uncertainty around both the potential size of the market for
distributing TV programmes over alternative platforms, and the impact of this on consumption
of TV programmes via established broadcast and retailed outlets.

1.27 Given the above, both producers and broadcasters may face opportunities but also threats to their
existing business models as the market develops. In our view, viewers are likely to benefit from a
proliferation of means of accessing television programmes—and so broadcasters and producers should seek
innovative approaches to growing new markets and exploiting new platforms. However, we also recognise
that, in the near term at least, viewers’ interests are likely to be met primarily through content delivered via
traditional broadcast platforms. It is therefore important to develop a framework that meets the needs of
viewers, by balancing the interests of diVerent platforms—whether traditional broadcast, or new
distribution platforms—and diVerent stakeholders—whether producers, broadcasters, platform operators,
or new service providers.

1.28 In discussions with Ofcom, some broadcasters have expressed the view that the exploitation of new
media rights threatens the entire business model for scheduled broadcast television, ie that any revenue
generated from the exploitation of new media rights generally represents a diversion of finances away from
traditional spot advertising or sponsorship that currently funds scheduled broadcast television.

1.29 We recognise that broadcasters are concerned that the exploitation of new media rights by producers
might have the potential to aVect their ability to maintain and develop their brand and channel proposition.
We also recognise that broadcasters are concerned that, where exploitation of new media rights in
programmes they have originally commissioned takes place outside their control, there could be important
implications for their underlying business models: broadcasters continue to fully fund or mostly fund a
significant proportion of all television programming.
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1.30 Moreover, we recognise the significant contribution that broadcasters play in relation to
commissioning original content. We are conscious of the need to safeguard the £2.6 billion that is currently
spent each year on original production in the UK, particularly in light of the fact that the Codes of Practice
are generally regarded as working well in relation to scheduled broadcast television. At the same time,
however, we also recognise that part of the rationale for intervention in the production sector is to provide
producers with a degree of protection against the negotiating strength of the main terrestrial broadcasters.
As set out in the previous section, the main terrestrial channels account for 87% of spend on first run
originations and we expect that they may well still account for 80% of this spend in five years’ time.
Negotiating strength therefore remains a significant issue.

1.31 We do not consider that models for new media rights and for “traditional” broadcasting can only
represent a zero-sum game—we do not consider that revenue from the exploitation of new media rights can
only be at the expense of advertising or sponsorship for scheduled broadcast television. We consider that it
should be possible to allow the development of new media rights in a way that supplements existing funding
models.85 Moreover, the exploitation of TV programmes on new media platforms is likely to deliver
benefits—from opening up new markets for rights, and expanding the routes to audiences. We note that the
film industry has been able to develop the concept of a windowing system which has diVerent release
windows for diVerent means of distributing content: eg starting with theatrical release before moving to
DVD/video purchase and rental, before moving to television exploitation. The film industry has successfully
used this system to prevent excessive cannibalisation of revenues, although we also note that over time the
diVerences between release windows have tended to shorten.

1.32 The main terrestrial channels will retain a significant amount of negotiating strength going forward,
and we do not consider that broadcasters should automatically own and control all new media rights
exploitation as part of the primary licence. We recognise several of the concerns expressed by producers that
broadcasters may use their negotiating strength to impose lengthy holdback periods—this may impede the
development of new markets, or may impose particular commercial models on producers for the
exploitation of new media rights.

1.33 It is certainly the case that broadcasters should be able automatically to acquire a package of “core”
rights as part of the programme licence which reflects their PSB role. It is also the case that the nature of
the “core” rights package could change over time with changes to PSB remits, and this could raise issues for
a PSB broadcaster if it then had to negotiate separately to acquire such rights. However, there also needs
to be greater flexibility to allow producers to innovate and develop new uses for programme material, and
broadcasters should not be able to stifle this creativity through trying to lay claim to rights to all new means
of distribution or through making use of excessive holdback periods. A delicate balance will need to be
struck in order to further viewers’ interests.

1.34 We are keen to explore with the industry how the potential for new media rights exploitation can
best be managed. As is the case with production in general, we do not consider that there is a unique model
that will deliver the widest range of benefits in terms of creativity and innovation. It is not axiomatic that
the only way for these opportunities to be realised is for the broadcaster to be able to own and control new
media rights. In some cases, the broadcaster may be best placed to exploit certain types of content, but the
producer may have the advantage in other instances. Indeed in certain instances, it may be possible for third
party intermediaries to set up to exploit market opportunities. Ofcom is looking to provide a structure in
which diVerent business models can develop. Again, resolution of these issues should generally be possible
through negotiation rather than by regulatory intervention.

1.35 Based on the above discussion, Ofcom considers that its approach to developing options for dealing
with new media rights issues should:

— Be in keeping with overall approach to the Codes of Practice—that is, the principle that the rights
reside with the producer unless sold to the broadcaster.

— Not be considered in isolation from other rights in the primary licence, due to the potential impact
on the existing funding and revenue models that underpin these.

— Seek to provide greater clarity and certainty on the use of alternative distribution platforms in the
primary licence, that should assist the development of the market.

— Set a flexible framework that is platform and technology neutral—going forward, this should assist
in the negotiation of rights and minimise the need for revisiting this issue.

— Not distort the decision of a broadcaster to commission external producers.

85 Many of the discussions in this area have focused on the use of clips on mobile services. These are new markets, and there is
a lack of concrete evidence as to whether consumers will in fact substitute viewing of mobile content for viewing of the full
programme on linear TV. Ofcom is aware that in a number of other contexts, where competition authorities have considered
the extent of substitution between mobile services and linear television services, they have concluded that mobile services are
not close demand-side substitutes and thus do not form part of the same economic market. For instance, most recently in the
context of a sector enquiry into 3G sports rights, the European Commission competition directorate (DG COMP) concluded
that—based on diVerent characteristics of delivery and consumption, it was possible to define separate product markets as
between mobile sports services and TV sports services. The sorts of factors that DG COMP took into account included: screen
size, quality of images and sound, comfort of viewing, mobility of viewing, cost of usage and ability to personalise the viewing
experience. DG COMP also commented on the fact that TV and mobile services were consumed in very diVerent ways for
both technical and social reasons.
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— Preserve the exclusivity in distribution required by broadcasters in the primary licence, while
preserving the scope for secondary exploitation by producers and expanding it where possible.

— Incentivise all parties to exploit new platforms and markets for distribution, rather than increasing
either motives or means of restricting opportunities to develop new distribution mechanisms.

— Ultimately aim to further the interests of viewers, by maintaining investment in and encouraging
further exploitation of programmes, and by protecting the value of content creation and legal
distribution by the industry.

Options for the Treatment of New Media Rights

1.36 As set out above, we are reviewing the issue of new media rights because we have been asked to do
so by the industry, and because we consider disagreement in this area to be a function of the negotiating
strength of broadcasters. The views expressed not just by broadcasters and producers but also by other third
parties indicate that the existing Codes of Practice are not working as well in the area of new media rights
as they are in relation to scheduled broadcast television.

1.37 We have also considered whether it might be possible to focus specifically on the issues around new
media rights and leave other aspects of the Codes of Practice untouched.

1.38 We have a number of reservations about such an approach. We consider that such a targeted
approach is not likely to be “future proof” and it would also involve considering specific sets of rights in
isolation. We are conscious that a number of parties have indicated that any changes to the current system
should aim to develop a more flexible structure that could accommodate technological and market
developments. We are also conscious that the current Codes of Practice/terms of trade arrangements
generally represent a balance which has been negotiated between broadcasters and producers. There is thus
the possibility that focusing on a specific set of rights would run the risk of destabilising this position, and
also would not necessarily take into account the potential impact on the funding and revenue models that
underpin the commissioning and exploitation of content.

1.39 We are also aware that some of the main terrestrial broadcasters have been keen to seek distribution
of their core PSB service across a number of platforms, and also to increase the number of services—or
“family” of channels—that they operate as a means of continuing to reach as wide an audience as possible.
These broadcasters have argued that they need to ensure that programmes commissioned for scheduled
broadcast on their core service are also available via alternative platforms and via alternative services, in
order to protect audience size and with it their relevance as a public service broadcaster. However, the
current Codes of Practice only cover commissioning of programmes for distribution on the licensed public
service channels.

1.40 Under its existing Code of Practice, the BBC is currently able to commission across its licensed
public service channels. Channel 4 has been able to reach a commercial agreement with PACT (with the
latter acting on behalf of independent producers), to cover the use of programming on More4.86 ITV1’s
Code of Practice relates just to commissioning for the ITV Network—commissions for the other ITV plc
channels (ITV2–4) are subject to diVerent arrangements.

1.41 If Ofcom were to focus on solutions specifically for new media rights, we would not be able to take
into account these other issues. They would remain a matter for the broadcasters and PACT to negotiate
over, and—in the context of commissioning for the licensed public service channels—broadcasters would be
prevented from making commissions conditional upon securing distribution rights for additional channels.

1.42 For the reasons set out above, we do not consider that it is possible to consider options for
addressing new media rights in isolation. However, we are prepared to return to this issue if, in response to
this consultation, proposals are put forward which would enable the issues around definition and ownership/
control of new media rights to be tackled specifically.

A Move to Rights Windows—eg “When, Not Where”

1.43 Ofcom has discussed with both broadcasters and producer representatives how the framework
created by the existing Codes of Practice might be updated and clarified to reflect the treatment of alternative
distribution within the primary licence. From these discussions, Ofcom notes that there is a degree of
support for moving to a system in which the primary rights package becomes a time-based window that
includes distribution of original commissioned TV programmes via any platform, followed by a shortened
holdback period.

1.44 The current packaging of rights set out in the Codes of Practice tends to be platform specific. It
therefore may not be flexible enough to meet changing requirements and circumstances over time. At one
extreme, the current treatment of rights to linear TV distribution grants extensive “holdback” control over

86 We recognise that the agreement between Channel 4 and PACT is currently an interim arrangement.
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secondary exploitation of a programme. At the other extreme, the current treatment of rights to retail
distribution gives relatively swift access to the producer to a distribution format (DVD), which is likely to
be relevant to the most popular—and therefore the most valuable—programming.

1.45 Changes in the market and technology suggest that there could be scope for a solution which
recognises the need for increased flexibility on the part of the broadcaster, and at the same time considers
mechanisms for allowing earlier secondary exploitation of content. As stated earlier, Ofcom’s preference is
for the industry to resolve these matters through negotiation. To assist that process, we set out an alternative
approach that Ofcom might adopt were it required to intervene—we consider that this could assist the
industry, in terms of stimulating debate and acting as a catalyst for stakeholders to take this debate forward
themselves. To that end, we consider the principles that would be relevant to a “when, not where” approach
to the exploitation of rights. The key principles that would underpin such an approach would be based on
defining a package of “core” rights which could comprise:

— A “primary” window in which the rights acquired by a public service broadcaster included:

— Any distribution platform87: this would break the link between specifying rights according to
the means of distribution, and provide the flexibility to accommodate new distribution
technologies going forward.

— Any wholly-owned channel: the primary right would allow broadcasters to commission
material to be exploited across wholly-owned channels (eg Channel 4 and More4; ITV1
and ITV2).

— For a specified duration: broadcasters have exclusive first transmission of a programme. They
would also be able to oVer a “catch-up” window around the first transmission of the
programme for a specified duration agreed between broadcasters and producers. This catch-
up service could be oVered either on the same channel or on other wholly-owned channels.

— Free-to-view UK distribution: to prevent any advance pay-per-use exploitation unless the
producer is able to participate.

— A holdback against exploitation of other ancillary rights within the primary window.

— A second window in which the broadcaster is able to apply a “holdback” in relation to the
subsequent exploitation of rights by the producer based on:

— A shorter period than the current five-year licence period—recognising that the primary
window may involve more intensive exploitation of the programming than is currently the
case.

— Holdback against the transmission of the whole or any part of the programme on a scheduled
broadcast in the UK: to preserve the exclusivity of first broadcast of all material. There are
important questions about the extent to which this holdback period might apply to on-
demand services—an issue to which we return later in this section.

— The option to extend the holdback period on further payment: to allow for broadcasters to
preserve exclusivity of content and brand, following appropriate compensation to the
producer.

1.46 At the end of this holdback period, the ability to control exploitation of the programme would then
revert to the producer.

1.47 The above primary and holdback windows essentially refer to the full, scheduled broadcast version
of the programme. These windows could also include the use of “re-versioned”88 material from broadcast
programmes on a non-commercial89 basis and also programme clips or highlights used across a
broadcaster’s services for support and promotion purposes. We would expect that the rights to “re-purpose”
the linear programme (eg into shorter episodes for mobile platforms) could then rest with the producer, but
there would be limits on their ability to exploit such material before the end of the primary window. Earlier
exploitation could take place if the broadcaster and producer were able to agree commercial terms.

1.48 In respect of exploitation of other ancillary aspects of the programme—such as ring-tones and video
games—there would be a presumption that such rights rest with the producer. It could be the case that the
broadcaster could retain a degree of exclusivity for the primary window, but that could be linked to the
duration of the primary window. Retail and other merchandising rights (eg DVD) and international
distribution rights would remain with the producer as at present.

87 By distribution platforms, we refer to both traditional broadcast (analogue and digital terrestrial, satellite and cable) and
alternative (eg mobile, broadband) means of transmitting content to end-users. However, this does not refer to modes of retail
distribution, such as DVD.

88 We recognise that the terms re-versioning and re-purposing can have diVerent interpretations across diVerent media. For the
avoidance of doubt, in this context we are using the term “re-versioning” to mean relatively minor editing of programmes.
By “re-purposing” of material we mean more fundamental changes to the structure of a programme eg to convert it into short
clips; to include alternative camera angles; to include material not already broadcast etc.

89 Non-commercial use is distribution on a “free to use” basis where there is no direct payment by the consumer for access to
the material.
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Key Issues Arising

1.49 It should be stressed that Ofcom is consulting on the principle of moving to a windowing system
made up of a primary window and a holdback period. As set out earlier, if Ofcom wanted to move to a
specific proposal to introduce such a system, it would need to consult on amending its Codes of Practice
guidance to broadcasters. The principles set out above should be viewed as setting out a framework on which
we are seeking views in the formal consultation. We consider the above proposals to make up a package.
Specifically, considering the “when, not where” approach involves a consideration of a range of related
issues—including flexibility for a broadcaster to distribute programming across all platforms and all wholly-
owned channels; and the appropriate role of holdbacks in terms of encouraging the exploitation of new
media opportunities.

1.50 Pre-consultation discussions with broadcasters and producers have indicated that such an approach
is likely to raise detailed issues of implementation. As set out above, we are looking to establish a framework
for negotiation which will provide clarity and flexibility going forward. In the context of moving to a system
based on the principle of time-based rights windows, we have attempted to set out some suggestions as to
how such a system might operate. However, as well as consulting on the principle of a windowing system,
the purpose of the consultation is to establish where practical issues might cause significant problems of
implementation. We are therefore inviting comments on how issues around implementation might be
addressed.

1.51 Against that background, we consider that there are five main areas where further discussion and
debate is required in order to establish how a windowing approach might be implemented. Those issues are:

— The duration of the primary window and the holdback period;

— The treatment of repeats;

— The treatment of Video on Demand (VoD) rights;

— The treatment of re-purposed content;

— The treatment of returning series.

1.52 These issues are discussed in turn below. As part of the discussion below, we have attempted to set
out options which would provide an incentive for both broadcasters and producers to come together to
discuss and negotiate the early exploitation of rights. We consider that providing such incentives could
benefit viewers, through their positive eVects on the stimulation of innovation and creativity.

Duration of the Primary Window and the Holdback Period

1.53 As set out above, Ofcom would be limited in its ability to prescribe the duration of any primary rights
window, and so is seeking the views of the industry. Ofcom is aware that there has been much discussion
around the duration of a “catch-up” window. For instance, the BBC has been able to negotiate a seven-day
catch-up window with PACT. Ofcom also understands that PACT has been developing proposals for other
broadcasters based around the concept of a seven-day window. In contrast, Ofcom notes that Channel 4
has stated that it considers a primary window of 30 days to be more appropriate for its purposes.

1.54 In relation to the duration of the holdback period, Ofcom would again be limited in its ability to
prescribe the duration of any holdback period—it is therefore seeking the views of the industry. Ofcom notes
the holdback policies developed voluntarily by both the BBC and Channel 4 envisage shortening the existing
five-year holdback period to a period in the range from six months to two years—depending on the nature
of the programming. In the case of the BBC, its policy explicitly recognises that the public service value it
derives from a programme can be used up within a relatively short time frame across all distribution
platforms.

1.55 We note that currently, where the broadcaster voluntarily waives the five year holdback, the
broadcaster usually retains some control over issues around scheduling and branding and also enjoys an
enhanced share of the backend. Such issues could still be accommodated within and after the holdback period.

1.56 We also recognise that a broadcaster without a multichannel or multi-platform strategy may realise
value from programming over a longer period. Such circumstances could be recognised within this
framework by linking the length of the holdback period to the extent of exploitation within the primary
window. A longer holdback—allowing for exclusive repeats—might be appropriate if a programme has not
been so extensively exploited in the primary window.

1.57 We would welcome views about the appropriate interplay between the duration of the primary
window, and the length of the holdback period. It appears to us that, within a windowing system comprising
primary and holdback windows, there could be the flexibility for diVerent broadcasters to negotiate diVerent
durations for the primary and holdback windows according to their requirements. A move to a windowing
system does not mean that there would need to be a “one size fits all” approach across all main terrestrial
broadcasters.

1.58 It might be argued that a potential shortening of the period of exclusivity could fundamentally aVect
the value of what broadcasters are prepared to pay for the primary licence. At present it can be argued that,
since a broadcaster funds most of the production cost, it is also taking on the majority of the risk in a
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programme and should be entitled to extract most of the primary value in a programme. Against this,
however, the broadcaster would benefit from the more intensive exploitation of the programme within the
primary window across diVerent distribution platforms and wholly-owned channels. To the extent that
value is generated largely around the primary transmission, the move to a windowing system which included
primary transmission across all wholly-owned channels might not have an immediate impact on prices paid
for programming. However, if broadcasters are acquiring rights that are less valuable, then it would be
reasonable for them to pay less in future. Equally the reverse should also apply.

1.59 We also note that, if an extended period of exclusivity were important to a broadcaster, it should be
able to negotiate with the producer to extend the holdback period in order to safeguard it. Broadcasters
would have to approach this issue on a case by case basis but it would allow them to focus on, and pay
appropriately for, instances when exclusivity was genuinely important to them. From our discussions,
Ofcom understands that broadcasters accept that control is likely to be important for specific programmes
or categories of programming, rather than across the board.

Treatment of Repeats

1.60 In relation to the treatment of repeats, Ofcom is aware that—as part of the primary licence—
broadcasters have developed contracts for a specified number of transmissions of the programme, eg the
main transmission plus two repeats, or in some cases unlimited transmissions in return for the payment of
repeat fees. Under the framework outlined above, Ofcom envisages that a broadcaster would still be able
to acquire a specified number of repeat transmissions, which would be subject to commercial negotiation.
It is possible that unlimited transmissions in return for repeat fees could also be accommodated within this
system. As the requirements of broadcasters evolve, so might the specifications in the agreements.

1.61 One option would be for the current practices to continue. The BBC and Channel 4 have negotiated
a “package” of transmissions across channels in the primary licence. While this could continue, an
alternative would be for the repeats within the holdback period to be available only to the primary
commissioning channel.

1.62 The degree of exclusivity a broadcaster enjoyed in relation to repeats would depend on how quickly
the programme was repeated. If the programme were repeated within the holdback period, then that would
be an exclusive repeat. Outside the holdback period, the broadcaster could still retain the right to make use
of any repeats not already used—but it would at that point be on a non-exclusive basis. For instance, when
the holdback period has elapsed, the producer may have sold the programme to another broadcaster.
Trailers/promotional clips could also be accommodated within this structure—either being exclusive or non-
exclusive depending on whether or not they fall within the holdback period.

Treatment of Video on Demand (VoD) Rights

1.63 The proposed primary window would allow a broadcaster to exploit the non-commercial (“free”)
VoD rights in a programme—and so help deliver on viewers’ interests by allowing new ways of accessing
television programming. This would allow for distribution in the context of the primary catch-up window,
which could either be as part of a free-to-use service or as part of a catch-up service within a general
subscription service. This would only be practical where the broadcaster or platform provider can make
appropriate Digital Rights Management (DRM) provision, in order to ensure that the programme cannot
be viewed or further distributed outside of the primary window. Our expectation is that only a broadcaster
would be interested in exploiting free VoD rights.

1.64 Other types of VoD rights—eg subscription VoD or pay-per-view (PPV) VoD rights—have more
potential to act as substitutes for conventional viewing of scheduled broadcast programming, and thus could
pose more of a threat to broadcasters that rely on advertising and sponsorship revenue. To the extent that
such rights represent a direct substitute for conventional viewing patterns, then they could also have an
impact on audiences for licence fee funded services. In both cases, extensive switching to VoD services has
the potential to undermine the amount which a broadcaster might be prepared to pay to commission original
programming.

1.65 Conversely, certain VoD services could have the potential to generate additional viewing of
programming. For instance, there could be an analogy with DVD rights90 where viewers have demonstrated
a willingness to purchase DVDs of programmes which have proved popular with audiences to watch the
material again after it has been broadcast on TV. In such circumstances, VoD services would represent an
additional source of revenue.

1.66 We note that the BBC’s Code of Practice makes a distinction between the rights to exploit
commercial downloads (eg where a viewer pays for content downloaded over the Internet) and rights to on-
demand TV services. In the case of commercial downloads, the rights sit with the producer; whereas for on-
demand TV services, the BBC retains the rights.

90 DVD rights currently rest with the producer, although the broadcaster typically has a degree of exclusivity around the primary
transmission.
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1.67 As referred to earlier, the extent to which VoD services will represent a significant threat to
established business models is not clear, although we do recognise the potential threat they could pose. To
the extent that VoD services do represent a direct substitute for scheduled broadcast TV programming
oVered by the broadcaster, then it would seem appropriate for the broadcaster to have some degree of
control over the timing of exploitation. At the same time, extensive exploitation of VoD rights could impact
on producers’ revenues from DVD sales. There would therefore appear to be some common ground between
producers and broadcasters about the need to manage the exploitation of VoD rights.

1.68 One option would be a requirement that programming could not be exploited in this way within the
holdback period without the agreement of the broadcaster. Alternatively, another option would involve
making a distinction between the exploitation of diVerent categories of VoD rights, eg that the rights for
pay per view exploitation could be exploited after the end of the primary window, but that subscription VoD
rights—if they are a closer substitute to scheduled broadcast programming—could not be exploited within
the holdback period without the agreement of the broadcaster.

1.69 We recognise that these are complex issues, and seek views from stakeholders during the
consultation on how these issues might be addressed within a windowing framework.

Treatment of Re-Purposed Content

1.70 As set out above, there is an expectation that the rights to re-purpose the linear programme (or
material that does not form part of the scheduled broadcast)—eg into shorter episodes for mobile
platforms—would rest with the producer. At the same time, however, there are potential issues about the
impact on broadcasters’ funding models and on their brands.

1.71 In the past, broadcasters have argued that they need the ability to own and control the exploitation
of re-purposed content on other services which may be substitutable for their scheduled broadcast services.
While Ofcom recognises that a degree of protection in respect of the exclusivity around the primary window
is necessary, it is possible that broadcasters have overstated the extent of substitution from scheduled
broadcast TV programmes to re-purposed content. Broadcasters have also expressed concerns about the
way in which programming closely associated with the broadcaster’s individual brand might be exploited
in the context of such services, and where the broadcaster has little or no control over such exploitation.

1.72 One option would be to maintain the understanding that rights rested with the producer unless
explicitly sold to the broadcaster, but to allow the broadcaster to prevent exploitation until after the primary
window unless commercial terms had been agreed with the broadcaster. This would be in keeping with the
principle that rights remain with a producer unless explicitly sold to a broadcaster. Again, Ofcom would
expect that such an arrangement would provide an incentive for both producer and broadcaster to reach
agreement about the early commercial exploitation of the right—given that the greater part of the value of
re-purposed content is likely to be in proximity to the first transmission of the programme.

1.73 As with VoD rights, Ofcom recognises that these are complex issues and seeks the views of
stakeholders as to how these issues might be addressed within a windowing framework.

Treatment of Returning Series

1.74 As under the current Codes of Practice system, returning series clearly present a further complexity
within the framework proposed. The basic issue for broadcasters is that a shortened holdback period could
mean that, at the same time that a new series is being aired on one of the broadcaster’s channels, repeats of
an earlier series could be being shown on another channel altogether. Indeed, if the other channel were in
competition for viewers with the originating channel, the series could even be scheduled competitively. This
concern applies to both returning series and also long-running series.

1.75 There are a number of options in relation to such programmes. One option would be to provide for
the broadcaster to have the right to purchase additional periods of exclusivity which would enable a
broadcaster to ensure that such a situation did not arise. Another option might be for a broadcaster to have
a longer holdback period where a series is re-commissioned but, as is current practice, to agree to release
the rights sooner when a series is not. A third option would be for the producer to have to obtain the
agreement of the commissioning broadcaster for the secondary sale of any series still under commission,
even if the original holdback period has elapsed. Ofcom would welcome suggestions as to how returning
series might be accommodated within a new framework.

Summary and Next Steps

1.76 As set out above, Ofcom stresses that it is consulting in the first instance on a move to a framework
for commissioning of television programming that is based on the principle of a windowing structure (ie a
primary window followed by a holdback period). Ofcom would emphasise that it recognises that there are
important issues of implementation around such a framework, and the discussion above is an attempt to
illustrate some of the potential options. However, the discussion has stopped short of attempting to group
together diVerent options into actual proposals.
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1.77 The purpose of the consultation process is to provide stakeholders with an opportunity to
raise issues with Ofcom and to debate the above options—or indeed to propose alternative ways of
achieving the objectives which Ofcom has set out. Through this process, it is possible that the industry
may decide that it can resolve these matters through negotiation. If this is the case, we expect
stakeholders to inform Ofcom by the end of the consultation period that they will take forward these
issues for themselves—and so intervention by Ofcom is not needed. We would also expect
stakeholders to define a reasonable timetable within which these issues will be resolved.

1.78 Following publication of this consultation document, we envisage that the next steps in this
area will involve further consideration of the possible approaches to the distribution of television
programmes on alternative platforms. We would be interested in exploring the extent to which the
principles of a “when not where” approach could be accommodated within the existing Codes of
Practice/terms of trade framework—we recognise the need to build on the existing Codes of Practice
approach, rather than undermining it. Specifically, Ofcom recognises that the Codes of Practice are
still bedding down, and that it would not be desirable to change the existing Codes of Practice
guidance unless absolutely necessary. There is already much uncertainty around new media rights—
our concern is that an early change to the guidance would delay resolution of these issues into 2007,
and could reopen broader debates between broadcasters and producers. As such, we are reluctant to
impose any change unless required.

1.79 In addition to reviewing formal consultation responses on this subject, we will continue to
engage with industry stakeholders through discussions and workshops. As set out above, as part of
these discussions Ofcom will be looking to the industry to decide whether it is likely to be capable
of resolving these issues for itself, without the need for regulatory intervention.

1.80 If, by the end of the consultation period, stakeholders conclude that they cannot resolve these
issues, Ofcom will have little choice but to intervene by recommending changes to the guidance and
Codes of Practice. Under this outcome, a separate process would follow the conclusion of this review.
Specifically, before the Codes of Practice could be changed, Ofcom would need to issue new guidance
on the Codes. Ofcom would therefore need to consult separately with stakeholders on any proposed
changes to the guidance. If required, we envisage that the initiation of this process could coincide
with the publication of our policy statement in 2006.

1.81 In terms of timetable, it is currently anticipated that our policy statement would be issued
sometime in spring 2006. If Ofcom were to consult on changes to its guidance at that point, the
separate consultation would run through to the summer, with revised guidance then being issued in
early Autumn. At that point, broadcasters would be required to amend their Codes of Practice to
bring them into line with Ofcom’s new guidance, and to submit them to Ofcom for approval. Ofcom
envisages that this process would probably take until the end of 2006.

1.82 This means that, if it is decided as a result of this consultation that intervention is needed,
it would not be until the beginning of 2007 that the new system would come into operation. If it is
decided that changes to the existing arrangements are required, then as part of the evaluation process
Ofcom would also carry out an Impact Assessment in order to identify the impact of diVerent options.

27 January 2006

Witnesses: Mr Philip Graf, Deputy Chairman, Mr Tim Suter, Partner, Content and Standards, and
Mr Peter Phillips, Senior Partner, Strategy & Market Developments, Ofcom, gave evidence.

Q430 Chairman: Good morning everybody, and
welcome to this which is a further session in the
Committee’s consideration of the opportunities and
challenges for the creative industries from new
media. Our first set of witnesses is from Ofcom. I
would like to welcome the Deputy Chairman of
Ofcom, Philip Graf; Tim Suter, Partner for Content
and Standards; and Peter Phillips, Senior Partner for
Strategy and Market Development. Part of the
problem that we are faced with in this inquiry is that
we have spent several months on it and some of the
questions which we started oV the inquiry by asking
have now been answered and new questions have
arisen during the course of our consideration, and
that is a reflection of the speed at which things are
changing. Perhaps I could begin by asking you
whether or not there are any developments or
changes that have taken place since you originally

submitted your memorandum to us which you
would draw our attention to? What do you see as the
current creative challenges in this area?
Mr Graf: Thank you Chairman, and thank you very
much for giving us the opportunity to come before
you today. I think, as you rightly said, we are faced
with something that is changing at great speed. If
you look at the underlying changes—the increasing
personalisation, increasing interactivity, increasing
flexibility (mobile, fixed, on the move and at home)
increasing disruption to business models—that is
what we see played out quite extensively, even since
we submitted our evidence to you. Two particular
transactions: News Corp’s acquisition of MySpace
and Google’s acquisition of YouTube have further
illustrated, if you like, the whole development of
social networking and the economic possibilities
there. Ofcom’s own communications market report
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in August highlighted the impact of these changes on
16 to 24 year olds where you were seeing, for
example, 16 to 24 year olds spending 21 minutes
more, something like 15% more per week on the
Internet than the average and seven hours and
nearly 25% less watching television than the average
UK viewer. There was a report in yesterday’s
Guardian which some of you may have seen that
showed, for example, that about 14% of people had
downloaded a television or radio programme on the
Internet; 31% had read a blog, which is encouraging
for some MPs I guess, and 20% had downloaded
a film. You will have seen also Mark Thompson
and his description of the “Martini” generation.
Encouraged, I believe, by Ofcom’s policy on local
loop unbundling, we have seen a number of other
major transactions this year. We have seen this in
Telefonica’s acquisition of O2, the Virgin and NTL
deal, Sky’s acquisition of EasyNet, Carphone’s
launch of TalkTalk and then the acquisition of the
AOL business, the launch of BT Movio, the
transformation, if you like, of a fixed-line operator
such as France Télécom into Orange. France
Télécom branded Wanadoo, a fixed-line business,
the name of a mobile network, Orange, which was
only developed 10 or 15 years ago, as a brand.
So what you see is the multiplicity of platforms,
inter-platform competition, competition within
platforms, wider content choice coming from
that, new services coming from that increased
opportunity for innovation, increased opportunity
for development of economic wealth. All of these are
posing twin challenges for us at Ofcom. One: a real
challenge to make sure that our regulatory strategy
allows the development and the flowering of the
good economic potential, innovation and creativity
and that at the same time we have a regulatory
environment which seeks to protect the vulnerable
and to make sure that those people who get left
behind in this are properly catered for as well as
making sure that strategy is geared to where we are
going, not where we have come from. So that is the
where I see the landscape at the moment, Chairman.
Chairman: Rosemary McKenna?

Q431 Rosemary McKenna: Good morning,
gentlemen. Given what you have just said about
regulation, you said in your original memorandum
that piracy is a significant concern which is now
being tackled by market mechanisms. Do you still
believe that legislative and regulatory intervention
is not necessary to protect the creators from
unauthorised reproduction and the dissemination of
creative content?
Mr Graf: Fundamentally, our position has not
changed but, if I may, I will ask Peter to answer that
question specifically for you.
Mr Phillips: As I am sure the Committee will be
aware, intellectual property law is largely outside
Ofcom’s specific remit but it is central to the markets
and the areas which we are responsible for, so it is
something which we obviously take an interest in,
not only through intellectual property protection of
content but also in terms of the technology and
Internet Protocol (IP) which is required for many of

the developments. There has been a transformation
of the opportunities for media within our sectors as
a result of changes like the development of the PC as
a media platform. Also the ability to copy or edit
material has changed out of all recognition over the
last 10 years. Taking music as an example, we
saw from the mid-1990s the growth of illegal
downloading and file-sharing. We believe that that
was in large measure due to the absence of a legal
market and so because the record companies were
not providing the opportunity for legal downloading
there was no opportunity, and yet there was
significant consumer demand. What we have seen in
recent years with the launch of things like Apple’s
iTunes is a massive growth of legal downloading
because for consumers it is often much simpler and
easier and requires much less knowledge of the
technology to be able to do it. We believe that
similarly in TV and film markets that the
development of legal markets is one of the most
important developments in dealing with all this. The
second thing I would say, and Tim may want to add
to this, is the importance to us of education and
media literacy, for consumers to understand what
the consequences of their actions are. As Philip said,
our belief is that we are not keen on additional
regulation being the next step. We think the
development of markets and the education of
consumers are the two most powerful ways of
addressing the problem.

Q432 Rosemary McKenna: What are you doing
with the process of educating consumers about
copyright?
Mr Graf: I will let Tim answer that but if I may make
two preliminary points on that. One is that we know
from our work that something like over 80% of
consumers are aware that material can be illegal or
legal in terms of downloads can be legal or illegal, so
people are aware at a very high level about this. On
the other hand, over 50% of 16 to 24 year olds
actually think that downloading should not be
illegal. Therefore we are left with a situation,
particularly amongst young people, where we are in
danger, as one of my former colleagues said, of
trying to regulate what teenagers do in their
bedrooms with downloaded content so we recognise
this in this context. Tim, do you want to pick up on
this whole area?
Mr Suter: Undoubtedly in future one of the
principal ways in which we will deliver our
objectives, and I think the objectives of the whole
communications industry, is by ensuring that
consumers and citizens have access to the
information they need, not only to protect
themselves from things that they do not particularly
want to have but also to take full advantage of things
they do want to have. One of the underlying issues
there is understanding the nature and mechanics and
business of the industries with which you are
interacting in getting the content, and understanding
why it is important to pay for content that you are
going to use, and what the impact of that is on the
sustainability of the industries you are talking about.
So the first thing we have been doing in media
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literacy is getting a much better understanding of
where issues arise, both in terms of protection and
also in terms of knowledge and interaction, and then
what we will be doing in future is putting in place
publicity campaigns, working with industry and
other partners, to get that information out there to
those who are most likely to need it. We cannot, on
our own, change people’s opinions about what they
do and do not want to do legally and illegally. What
we can do is make sure that they understand both the
borders of what is legal and the reasons for those
legal instruments.
Rosemary McKenna: Thank you very much.

Q433 Mr Sanders: Given the figures you just gave,
Philip, is it not really naive to think that it is the lack
of legal downloads that leads to illegal downloads?
Mr Graf: I am sorry, I am not quite sure I
understand the thrust of your question.

Q434 Mr Sanders: Given the attitudes of young
people, it is not the lack of legal downloads that
leads to illegal downloads, is it; that is part of their
culture.
Mr Graf: I think that certainly there is an issue about
culture here, but I would again go back to what Peter
has said, if you look at what has happened as a result
of the provision of legal downloads, I think that
young people are prepared to, if that provision is
there, if the market is catering for it and catering for
it at the right price—

Q435 Mr Sanders: Is it not more to do with the fact
that there is choice and security and guarantee of
supply with a legal download and that is what people
are paying for now, that there are more legal
downloads, whereas the culture would be “why do I
have to pay for this”? The thing that turns people
against an illegal site is more to do with fearing for
the security of their computer system or not being
able to get what they want; it is not this naive idea
that it is to do with the lack of legal downloads?
Mr Phillips: There are a couple of pieces of evidence
which it may be worth just mentioning. One is that
the best information that we have suggests that the
growth of illegal downloading has tailed oV and that
there has been an absolute massive growth of legal
downloading. I think there are also a couple of
studies, one in Germany and the other one in
Austria, which have highlighted falls of between
20% and 25% in the amount of illegal activity that
has happened as a result of the growth of this
market. I think the evidence would not suggest that
it is naive. I think it would be naive to suggest that
there will a complete end to illegal activity, but I
think that the balance in the market is changing
really dramatically and substantially.
Mr Graf: The point you are making is a good one in
the sense of the choice and security that the market
will provide and the market by providing that will
help, I think, discourage illegal downloads, I am sure
of that.

Q436 Chairman: I have considerable sympathy with
your view that you should only intervene in the
market where absolutely necessary but can I just ask
you about two specifics. The first is that a lot of
people are saying a crucial in the development of the
protection of content will be digital rights
management. Is Ofcom willing to allow DRM to be
determined by the market or do you think there may
be a role for Ofcom in setting a framework for the
DRM or requiring common standards or some
intervention?
Mr Graf: My first reaction is that we are specifically
excluded from copyright as part of our remit. By
some people’s standards, we do have a fairly wide
remit already. I think where we certainly have a role
to play is in competition law in relation to inter-
operability and areas like that where we may be able
to play a role in that sense, Chairman.
Mr Phillips: Our fundamental belief is that the
market is the most eVective way for these kinds of
new technology to develop. The circumstances in
which we would be concerned would be if it was one
player exerting inappropriate dominant behaviour
within a market as a result of abuse of a strong
market position. I think that is exactly the kind of
circumstances that Philip is referring to.

Q437 Chairman: Do you think that is not happening
already with iTunes having 70% of the market?
Could you not argue that they have a dominant
position?
Mr Phillips: I think it is a market which is in the early
stages of its development. I think there are a number
of other major players who are launching new
services, we see Microsoft about to launch new
services, and so I think it would be very early to say
that there is an enduring dominant position for
Apple within that market and one will be able to take
a better judgment as a more settled pattern of
competition develops over the coming period.

Q438 Adam Price: In that context on the issue of
competition are you concerned by the news that the
BBC, who you predict could possibly be the only
public service broadcaster in a few years’ time, have
signed a memorandum of understanding with
Microsoft which has almost a monopoly position in
many of the software platforms? Does that worry
you?
Mr Graf: My initial reaction is, number one, that we
have made it very clear that we do believe in
competition for quality, so from our perspective we
believe that it is important that the BBC has
competition going forward in the future. That is an
important part. That is where we have a very clear
role to play going forward in the future. I am not
sure I am in a position to comment on the BBC’s
individual commercial negotiations with someone
like Microsoft. Tim, do you have a view on that?
Mr Suter: To the extent that that became a
competition issue then it is an issue that will be dealt
with by Ofcom in exactly the same way as it is dealt
with for any other player in the market.
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Q439 Adam Price: With respect, it is not any co-
operation agreement is it; it is an agreement between
the biggest broadcaster in the UK and the dominant
global software company that is obviously making a
great play for its Internet-based future. Is that not
disturbing at all in terms of competition?
Mr Phillips: Going back to what the Chairman has
just said about the position of other companies
within this kind of area, we have seen the emergence
of Apple in its iTunes service. Microsoft, although it
is a large organisation, is not de facto dominant in
every market in which it is operating. Clearly it is a
set of circumstances that we want to keep under
review, as we would with all of our competition
responsibilities.

Q440 Chairman: Can I just try out one other
potential intervention, the problem of illegal
downloads and copyright which we have been
touching on. One of the groups of people who play
a key part in this is obviously the Internet service
providers, yet to date they have said that they have
no responsibility whatever, that they are merely a
delivery mechanism and cannot be required to police
this at all. Do you accept that or do you think maybe
ISPs could and should be doing more to combat
illegal downloads?
Mr Graf: My understanding is that the ISPs have a
very clear legal position as common carriers. You
are suggesting that that position would be changed
and they would have additional responsibilities?

Q441 Chairman: I understand that the ISPs have
accepted that they have an ability, for instance, to
intervene to try and stop the dissemination of child
pornography. Having accepted a principle, one
could argue that pirating material is also damaging
and they ought to take an active role.
Mr Graf: We certainly would encourage a situation
where, if there are legal issues such as that or worries
like that, there is an opportunity for ISPs, for
example, as they do perhaps with child pornography
as you say, to get together and look at this on a self-
regulatory basis.

Q442 Paul Farrelly: I just wanted to touch very
briefly on television programme rights. You set the
industry a challenge to do a deal and a deal has been
done, negotiated between the broadcasters and
PACT. They of course as existing participants are
very happy with the deal that was done. We have
heard some evidence from the Satellite and Cable
Broadcasters’ Group, who represent some of the
independent channels, that they are not terribly
happy. How do you view the deal that has been done
and are there any areas such as the operation of
holdbacks where you are going to look to see how
the situation develops and possibly make a case in
the future for intervention?
Mr Suter: You are right, we did set the industry, all
parts of the industry, a challenge to come up with a
set of agreements that were within the framework
that I think was envisaged by the Communications
Act, one where broadcasters had access to the rights
they needed in what you might define as the primary

market but were not allowed to foreclose future
markets either from exploitation on behalf of the
independent producer or from access to those rights
by other players in the secondary market. We were
very pleased that all the broadcasters rose to that
challenge. There was a timetable and they have met
it. They have come up with agreements that are
consistent with that. It does mean that broadcasters
have an exclusive (but brief) window early on in the
life of the programme and it is then released into the
secondary market for other players to get hold of.
We will have to see how it works out. We will have
to see the operation of the holdback, how long it is,
how it works, does it genuinely deliver product into
the market. I have no doubt that that will be
something that we will keep under review. We are
required anyway to see how the operation of the
independent production quota is working every
year. It is one of our statutory obligations to look at
that and this is clearly intimately related to it.
However, we also need to make sure, as indeed you
are doing in the context of this review, that
broadcasters, who are after all the creators of so
much original and exciting content, are able to put
that across in a variety of diVerent ways, ways
that are legitimate for them as public service
broadcasters to do in reaching their audiences
through the new ways that the audiences are finding
content, without foreclosing the capacity of others
to take advantage of that content and develop other
parts of the secondary market. It is a balance. I
think, where the broadcasters and the producers
have got to thus far is a good place to be.

Q443 Chairman: Can I ask you about the Digital
Dividend Review. You are obviously in the process
of considering allocation of spectrum between a
variety of diVerent possible applications. There is
quite a lot of uncertainty until that is determined and
at the moment we have no idea whether spectrum is
going to be made available to HDTV, to mobile
television, to wireless broadband. Are you content at
the timetable of this because industry is pressing for
it to be perhaps accelerated?
Mr Graf: As you have indicated Chairman, it is a
complex area with a lot of competing interests and
therefore a lot of careful consideration has to be
given to the matter. We are quite close to producing
a consultation document on the use of the digital
dividend. I think we hope to have it out by the end
of the year which we hope will deal with and
highlight the issues and help people look towards
possible alternative solutions to some of the
challenges that obviously these competing interests
present.

Q444 Chairman: Can I raise a specific with you.
DVB-H, one of the potential mobile television
technologies, will require spectrum to be made
available. Under the present timetable it is suggested
that DVB-H will not be available commercially in
this country until the time of the 2012 London
Olympics, whereas it will have been available at
Beijing, since the Chinese are rather further ahead
on this than we are. Would it not be very frustrating
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that the Chinese were able to broadcast their
Olympics via DVB-H and four years later we were
still unable to because we had not allocated the
spectrum?
Mr Phillips: I think, Chairman, it is worth saying
that there are a number of diVerent technologies
which can allow mobile television. There are
technologies such as DMB which have been
developed around the world. We have in our
planning already a spectrum award process for a
chunk of spectrum called L band which is well-suited
to what DMB can achieve and that is planned to be
released over the next couple of years. As far as the
digital dividend spectrum is concerned, one of the
things which we will need to make recommendations
on and will be consulting on is the timetable on
which that spectrum is released. It could either be
released as a block at the end of the switchover
process or released during the switchover process.
Also there are elements of the spectrum being
considered under the digital dividend process which
could potentially be released early on a national
basis. So we want to get spectrum released to the
market rapidly but, as Philip has said, there are a
number of competing applications which would like
to use that spectrum and there are also social issues
that we need to consider as well as simply market
issues, which is why it is important, we feel, to do the
analysis in a careful way. But our plan is to put the
consultation out by the end of this calendar year.

Q445 Chairman: So does that mean DVB-H
applications should be brought to market in good
time before 2012?
Mr Phillips: We think there will be spectrum which
is available for mobile television. One of the things
which has characterised our approach to spectrum is
that we are attempting for every aspect to be neutral
between competing technologies, so it would not
normally be our stance to favour one technology
over another one. What we are committed to
however is releasing spectrum rapidly and our
spectrum award programme over the next two or
three years will release something like 400 megahertz
of spectrum, which is more than three times what
was released in the 3G auction in 2000, so it is a very
significant amount of new spectrum which is being
made available.

Q446 Mr Hall: On 27 July this year Ofcom
announced their proposals for administered
incentive pricing but they do not propose to charge
until 2012 for digital radio multiplexes and 2013 for
the television multiplexes. Does this mean that the
£300 million in the BBC licence bid is unnecessary?
Mr Phillips: I believe that Mark Thompson made a
speech a few days ago where he said that he had
revised his numbers and had excluded that amount
from the BBC’s proposed bid.

Q447 Mr Hall: It is good news; it is certainly good
news for the licence fee payers.
Mr Phillips: Lower licence fee settlements for licence
payers; I am sure there will be significant pleasure
in that.

Q448 Mr Hall: I know this is a broad angle shot but
is there anything else in the BBC licence bid that you
think is unnecessary?
Mr Phillips: The licence fee bid is a matter between
the Government and the BBC and we look forward
to the swift conclusion of the licence fee discussions.

Q449 Mr Hall: On the issue of administered
incentive pricing there is some concern in the
creative media however that the way it has been
introduced, although it will not be charged until
switchover, will adversely aVect the creative content.
Is there any foundation in that claim?
Mr Phillips: I think it is worth giving a bit of context
as to why it is we have gone down this route. The
electro-magnetic spectrum is a finite resource of
huge value to the UK, both socially and
economically, and we have a duty to secure the
optimum use of that spectrum. Analogue
broadcasting has been a very hungry user of
spectrum ever since it started. With the advent of
digital broadcasting there are now opportunities for
broadcasters to use far less to broadcast the same
amount of services. However, broadcasting is now I
think one of the only users of the spectrum which
does not currently pay administered incentive
pricing which is a mechanism that has been
introduced now for all government uses of spectrum,
the emergency services and the MoD and so on. The
reason for putting it in place is because if someone is
given something to use for free they tend to use more
of it than they would do if they were paying for it and
broadcasters, like other users of spectrum, have to
make choices about the way in which they use it. We
have seen over recent years the development of new
compression technologies which enable spectrum to
be used more eVectively. Without administered
incentive pricing there are fewer incentives on
broadcasters to make sure they adopt the most
eYcient technologies in order to use that spectrum
and to free up spectrum they no longer use for other
users who can make eVective use of it. So our belief
is that it will create a very eVective set of incentives.
As far as the impact on content is concerned, there
has been a lot of speculation—and you mentioned
the BBC £300 million in the licence fee bid—about
what kind of level that might be set at. What we have
said in those documents you referred to in July was
that the kind of level of charge for a channel like, say,
ITV1 would be of the order of £3 million a year. That
compares with the licence fee payment that ITV were
making a couple of years ago of £80 million a year.
So it is a relatively small amount compared to the
total budget of channels and compared to the kind
of regulatory burden that there has been on those
channels in the past.

Q450 Mr Hall: So you do not think this will
adversely aVect the ability to invest in creative
content?
Mr Phillips: Because of that and the fact that relative
to the scale of total channel budgets, it is a small
amount of money, no, we do not; we believe that it
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will create very significant economic incentives for
broadcasters to behave more eYciently in the way
they use spectrum than they would otherwise do.

Q451 Mr Hall: Just in the interests of being even-
handed can I talk to you about Channel 4. There is
a financial review of Channel 4. It is a very well-
regarded public service broadcaster, it is publicly
owned but financed privately; has it got a future?
Mr Phillips: Channel 4, like all of the other
commercial broadcasters, faces a number of
pressures. Clearly there is pressure on its audience
share as a result of the progress towards digital
switchover. There is also pressure because of
increasing competition from a growing number of
satellite and cable channels. Also there is
competition from other kinds of ways of distributing
what has previously been broadcast content, you
have got video on demand—so it clearly has a
number of challenges to face. At this point what we
want to do is through the review gather the evidence
and the analysis which will enable us to make an
objective judgment about the extent to which those
kind of challenges will get in the way of Channel 4
delivering on its public service remit in the future.
What it would want to do is make sure that the
debate is not simply about the high levels of emotion
that we have seen in public exchanges over recent
months, but that there is a shared body of evidence
which we want to put out into the public domain to
be the basis on which we can make recommendations.

Q452 Mr Hall: Do you see a fundamental change in
the public service broadcast remit of Channel 4 in
the next five years?
Mr Phillips: I think Channel 4’s remit is a broad-
ranging one.

Q453 Mr Hall: Specifically about public service
broadcasting.
Mr Phillips: Its public service broadcasting remit is
defined in a way that leaves it broad and able to
react. Things like innovation and diversity and
education are things which I would hope Channel 4
can continue to deliver on. The purpose of the review
is to make sure we gather and interrogate the
evidence to make sure there is an objective view
rather than an oV-the-cuV view.
Mr Graf: The purpose of the review is not to
question the remit but to question how the remit is
being delivered.

Q454 Mr Hall: Can it deliver its remit?
Mr Graf: That is one of the things that we are clearly
going to be looking at. There has been a lot of
discussion, a lot of speculation, a lot of assertion
about this. What we want to do is to take the
evidence and look at the financial evidence and look
at the delivery evidence and then be able to make a
balanced judgement based on that evidence.

Q455 Mr Hall: What is your initial reaction?
Mr Graf: I do not think we have an initial reaction
on this. We have got to look at the evidence and then
have a reaction.

Q456 Adam Price: In the light of the comments of
the outgoing Chief Executive of ITV, can you say if
you believe Channel 4 is meeting its public service
remit now and could you give some specific
examples of that, if you do?
Mr Graf: I can only say that is precisely what we are
seeking to determine, to look at that again. There
have been a number of statements made by people
who say it is not and a number of statements made
by people who say it is meeting it. What we are
seeking to do by looking at this in an evidence-based
way is to evaluate that and our job, as Peter has said,
is to gather the evidence on the financial side and the
financial issues that are challenging them and to look
at the evidence on the remit side to see how it is
delivering its remit. It would be unfair and wrong of
me before we had gathered that evidence and before
we had undertaken that study to pass comment on
it, however tempting it might be.

Q457 Philip Davies: Following on from that, the
challenges that you mentioned that Channel 4 were
facing are presumably very similar to the challenges
that ITV are going to be facing as well in terms of
advertising revenue and things like that. What I am
not quite sure about is where Ofcom stand on ITV’s
public service obligations because in the past you
have released them from some of their obligations
yet at a Royal Television Society speech that you
make you bemoaned the fact that ITV had “a
shareholder mindset . . . that sees every public service
obligation as a cost to be hollowed out not an
opportunity to be built on”, so does Ofcom feel that
ITV should be released from some of these public
service obligations or do you think there should be
more because they should be building on these
things? Where does Ofcom stand?
Mr Graf: If I may answer the generality in the
context of what I was getting at at the RTS and
perhaps Tim can answer some of the specifics in
terms of the ways we are dealing with specific
questions and specific issues. The point I was seeking
to make at the RTS was that it seems to me not a very
sensible way to adopt a shareholder mentality which
is completely focused on cost-cutting but to adopt a
mentality which says if you are looking to develop a
business you want to look at the top line, and a
sensible way for ITV to develop the top line is to
develop content which is of interest to the audience
and to advertisers. Simply looking at cost-cutting
was not a very long-term view and was rather a
short-term mentality and a particular sort of
shareholder mentality. I simply wanted to encourage
ITV and the incoming Chief Executive to look at this
from the point of view of how they can develop value
in that business by developing high-quality content
using the PSB to develop higher quality content and
therefore to develop audience and therefore value
for shareholders in that context, rather than simply
look at cost-cutting, which may be necessary but
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certainly is not suYcient in this context. In terms of
the specifics, Tim, do you want to talk about some of
the ways we are approaching some of the specifics?
Mr Suter: I will very briefly touch on a couple. As
you know, a couple of years ago when we published
our review of public service broadcasting what we
tried to do was to look at what would be a
sustainable range of public service commitments
going forward into digital switchover. We looked
particularly at, for instance, the range of regional
obligations that ITV had and how many of those
would be sustainable, and we concluded on the basis
of the audience research that we did and the analysis
that we carried out that audiences were focused
primarily on news and information about the areas
they lived in and were less concerned about other
kinds of non-news output which was attracting
relatively smaller audiences, and it would be
appropriate for ITV at switchover to rebalance
therefore the nature of their public service
commitment. Other kinds of commitments we do on
a case-by-case basis when ITV, as it is invited to do
every year to put forward a statement of programme
policy, makes a request or puts forward a proposal
that it would change the nature of its output to a
significant degree, that is an assessment that we
make in the context of all the other public service
channels. Last year we looked at their obligations in
relation to religious programmes. This year we have
looked at their obligations in relation to children’s
programmes and come up with our answers on both
of those.

Q458 Philip Davies: You rejected their request to
reduce children’s programming. What sort of things
in the future might allow you to agree to any
reduction, the fact there is a more diverse media, will
that inevitably lead to you reducing their public
service obligations, or perhaps the banning of
advertising on TV of certain products at certain
times, will that compel you to release them from
some of their public service obligations? What do
you see as being the challenges and what things will
persuade you to release them from some of these in
the future?
Mr Suter: We clearly have to balance how we look
at their public service obligations against what
audiences are doing, what else is happening in the
market, and how the financial as well as the audience
climate is changing. Our obligation is to make sure
that there is provision of public service content
provided by public service broadcasters to a wide
and diverse range of audiences. Our view on
children’s provision is not only that in advance of
digital switchover are there significant numbers of
children who are not actually receiving digital
television who are reliant on the main public service
channels for the totality of their television
experience but also the contribution that is made by
public service broadcasters specifically to creating
original home grown content. That is a very
important role. You raised the issue also of the
interaction of that obligation with rules around the
promotion of food, for instance, on television to
children. Undoubtedly that is something that we will

have to balance. No decisions have been made on
that as yet but when they are I have no doubt that we
will have to balance those interests in future.

Q459 Philip Davies: Given the review you are
making of Channel 4 at the moment is it sensible to
undertake a review of Channel 4 without doing
exactly the same in parallel for ITV and Five, which
are clearly facing exactly the same pressures as
Channel 4?
Mr Suter: If I may just pick that up. We have a
statutory obligation to review public service
broadcasting at intervals of not greater than five
years. The last was two years ago. There is quite a
body of work that we are already doing in relation
to public service broadcasting in the future, looking
at the public service publisher, looking at the future
of news provision in post digital switchover, the
financial review of Channel 4, the annual process of
looking at statements of programme policy for
public service broadcasters. I think even in advance
of the next review there is quite a lot of focus on how
public service broadcasting is being delivered and
will be delivered in the future.

Q460 Paul Farrelly: Just to follow up a couple of
those questions. Can I congratulate you on jumping
oV the fence and being totally impartial in what you
said about ITV and public service broadcasting
obligations in the speech that Philip has just referred
to. Clearly ITV has been under siege for a long time,
these old hyenas in the City who have been sniYng
around ITV, and of course to satisfy its shareholders
it is proposing to give back money and that clearly
can come oV its broadcasting budgets. Have you set
any markers down and do you consider that you
have any powers to be a player in any future
takeover of ITV in terms of seeking conditions and
guarantees on public service broadcasting from any
acquirer?
Mr Suter: If I may, I think it is important to separate
out two diVerent elements. One is ITV and the other
is the Channel 3 licence. Our lock is on the Channel
3 licence; it is not on ITV or whoever acquires it, and
nor would it be appropriate for us to do so. The lock
is in the licence and the licence conditions and those
licence conditions require a commitment to high
levels of original production, a commitment to well-
funded news that is regional, national and
international, and a range of other public service
broadcasting obligations. Now that is the cost, if you
like, of holding a Channel 3 licence. It is there in the
licence conditions. Anybody seeking to acquire a
company that holds those licence conditions will
need to look at those costs as well.

Q461 Paul Farrelly: Would you ever seek to form a
view and state a view publicly on the suitability of
any acquirer in terms of your confidence that those
conditions will be fulfilled or would you be totally
neutral?
Mr Graf: I do not think—
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Mr Suter: If I may, the public interest test is a test
that would need to be carried out and met and that
is a test that is placed upon us in any merger situation
but it would be, I think, inappropriate for us to form
any views ahead of that.
Mr Graf: As Tim says, we have a clear public interest
test of the licence which is the mechanism, and
beyond that I think it would be inappropriate for us
to get involved in a discussion about individual
potential buyers.
Mr Phillips: Obviously we have a responsibility as a
competition authority and therefore to the extent
that any acquirer raised competition issues then that
would obviously be something that we would need
to take into account.

Q462 Paul Farrelly: My second plaudit is can I
congratulate you on turning down the request to
reduce ITV’s children’s programming to, by all
accounts, half of the time that is broadcast nightly
on these stupid quiz shows that are now the fashion.
Could I ask you on the record why that request was
turned down? What was the rationale in turning
down that request?
Mr Graf: As Tim has said, there are two issues. One
was the question that up until digital switchover
there are a significant number of children whose only
access to children’s programmes in competition with
the BBC would be ITV on its main channel and,
secondly, ITV itself provides an opportunity for
people who produce. It is a purchaser of children’s
programming and that is an important part of the
production ecology. Those are both important
issues for us and those are the two main reasons why
we said no to this particular request.

Q463 Paul Farrelly: Finally, Chairman, I was on
holiday in the summer and it is possible on German
satellite and cable to look at the full range of the
variants of stupidity that can be produced with these
quiz shows in these new media. In a sense, there is
insuYcient redefinition of interactivity: you call; you
do not get through; you get charged. What are you
doing in terms of reviewing the appropriateness of
this sort of programming?
Mr Graf: Let me say a number of things. First of all,
obviously like any television programme where we
get a complaint we investigate it, and we have a
number of investigations underway in this area in
terms of the content of these programmes. Secondly,
you will be aware, I hope, that the Gambling
Commission is undertaking an investigation into
exactly this area in terms of what is a lottery and
what is not. We certainly welcome that very much
indeed. Any clarity in that area from our perspective
will be extremely welcome. Thirdly, of course we
work very closely with Icstis, our co-regulator in this
area on the whole question of the telephone call and
what happens during the call itself rather than the
content of the programmes. Fourthly, we are
currently contemplating, and I think will bring
forward in the near future, an examination of
whether these channels are advertising channels
rather than simply editorial channels, whether they
are simply (and they are not simply quiz shows, this

incorporates other sorts of channels) ways of raising
premium rate funded revenue, and in fact there is no
editorial. That is an area where we will have to go
through a formal process and we intend to bring that
formal process forward in the very near future.

Q464 Paul Farrelly: So we are seeing some serious
joined-up regulation?
Mr Graf: We work very close with Icstis. I think it is
very important to say that. This is an area where
there is a joined-up regulation. It is an area where we
see a boundary line between ourselves and Icstis and
a boundary line between advertising and editorial as
being sorely tested. With Icstis we are working very
well together and on the advertising and editorial
boundary line that is one we intend to explore in the
near future to gain clarity.

Q465 Adam Price: It is about two years since Ofcom
floated PSP as opposed to PSB and most of us have
been confused ever since! You have said that without
the creation of a public service publisher some £300
million of public service content will disappear by
switchover. Do you still stand by that?
Mr Graf: I think in the £300 million it is important
to distinguish between what will disappear and what
will reappear, in a sense. There has been some
confusion in people’s minds that the £300 million is
what a PSP might cost. That is not necessarily the
case. Our estimate of the current value of PSP is
around £300 million and that is what we see in
danger of disappearing. The question is how is that
content to be replaced, as it were, in the digital world
and we have just been talking about the challenges
which face public service broadcasters and our belief
in the competition for quality. That is what the
public service publisher is about, as to whether this
is a potentially suitable mechanism with real
potential for replacing the content. If for example—
and this is a for example—it was placed around
Internet and new media content, the cost of this
could be really much, much less than £300 million. I
would not want people to get fixed on the fact it is a
£300 million cost to replace it. It is a £300 million
cost we are replacing, as it were.

Q466 Adam Price: Given the digital context which,
as you outlined earlier is inherently fragmented and
competitive, do you envisage PSB being delivered
through a single, branded core institution or would
you see it being delivered through commissioning
across existing commercial platforms?
Mr Graf: I would like to ask Peter to answer that
because we have been exploring this and there is
some quite interesting stuV we are at present.
Mr Phillips: Our proposal was that the public service
publisher would be the commissioner but it would be
doing that in order to create content that could be
distributed across a wide range platforms rather
than simply through linear television. The context
for our ideas was not only the declining value of
investment in public service broadcasting post
switchover but also the behaviour of audiences is
changing and we see, particularly for the younger
audiences, a shift from linear television to the
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Internet and mobile services and so on and also the
fact that it is now possible to distribute across a wide
range of platforms. Taking those three things
together, we felt that there was a good case for
exploring in more detail a body of that kind. We
think a commissioning kind of approach is one that
is likely to be most helpful in promoting innovation
and giving wider benefits to the creative industries.

Q467 Alan Keen: On the on-going BBC market
impact assessments I was highly amused when we
last had the Director-General and Chairman in front
of us because a few of my colleagues were
denigrating them and the BBC was bending over
backwards to say how reasonable they were going to
be. I then said tongue in cheek are you not being
unfair to the licence fee payers by not being hard-
nosed and not driving forward on behalf of licence
fee payers and producing what you want to produce?
Can you tell us first of all in broad terms how you
view currently the situation and that overall balance,
before I get down to something more specific?
Mr Graf: In terms of the balance between?

Q468 Alan Keen: The balance between the licence fee
payer deserving the BBC to produce what it thinks
it should produce. Its website, first of all, has been
brilliant all the way along and is now and we do not
hold the BBC back too much. What are your current
feelings about getting that balance right, just in
general terms?
Mr Graf: I have a little bit of history as regards the
BBC website which I had perhaps better not go into
here now that my role has changed. What I would
say is I believe that we at Ofcom have a role to play
in that overall balance in terms of the MIA and there
is a real opportunity for us to provide something
which is independent, which is transparent, which is
rigorous, which will help in that balancing question
that you are talking about. I think that is where our
role fits in. Through the MIA structure and joint
steering group structure we have got set up we have
a way into providing both for the licence fee payer
and for the public in general a much clearer view of
the impact of these services and the opportunities
that they may either provide or potentially cut oV in
that context.

Q469 Alan Keen: On the current MIA is the BBC
being transparent enough to allow people to really
assess the situation properly? What about the
current timetable, is it going as you would hope?
Mr Graf: I will ask Tim to comment in detail because
he actually sits on the joint steering group with the
BBC. Let me just say that what we recognise
fundamentally is that this is the start of something.
There is a genuine learning process that has to go on
at the BBC. They have got some learning to do, the
stakeholders have got some learning to do, and we
certainly have got some learning to do. This is a new
concept and both in terms of the complexity and the
time involved in this process I think we all recognise
that and also in terms of the type of information that

needs to provided, I think we are getting a better grip
and a better understanding of that too. Tim, do you
wish to comment?
Mr Suter: Yes, thank you. We always knew that the
timetable would be tight. I think there was a general
recognition (and it is right) that the timetable should
be tight because we are talking about developments
in a fast-moving world, and the Chairman started by
reflecting on how much it had changed in the few
months that you have been working. So it is right
that we should not let the grass grow under our feet.
Equally, it is essential that all players in the market
have enough information on which to respond to the
questions which they are being asked. So I am very
pleased that the deadline for consultation responses
was extended and that the whole process of this MIA
will now be completed in the new year rather than
before Christmas as we had originally been working
to. Is there enough information there? We will see
when we get the responses back. I think there is now
enough information for people to respond to the
questions that they are being asked and we will see
what those responses generate.

Q470 Alan Keen: Already, as Philip said, you are
learning lessons day-by-day I suppose. Are you able
to tell us the main changes you would like to make
that you did not realise were necessary before the
process started? What has been the most obvious? Is
it time?
Mr Suter: I think the critical issues will be time,
access to information, and suYcient information to
be able to respond sensibly to the questions that are
being asked. I suspect that in all of that we will feel
our way to finding the right balance between giving
people enough time and cracking on with this and
doing the job.
Mr Graf: I also think from informal conversations
that stakeholders themselves and the players are
having to learn and be geared up in a particular way
they may not have been geared up before to deal with
this information and to deal with these issues and to
learn. I think they are learning some lessons about
how they are going to manage responding to the
information eVectively.

Q471 Chairman: Some of us regard it as slightly
curious that the joint steering group overseeing the
market impact assessment should include people
from the BBC. Are you confident that the BBC are
going to be happy to be as open and transparent as
possible and make available information? Do you
believe that you are going to be able to work with the
BBC on that steering group?
Mr Suter: The broad answer to your question is yes;
so why do I think that? Because the market impact
assessment is the responsibility of Ofcom. It is an
Ofcom market impact assessment that is delivered.
It is delivered to terms of reference that are agreed by
the joint steering group. That joint steering group
has an obligation to include within those terms of
reference any market that any member of the joint
steering group believes should be included both for
current impacts and future possible impacts. So we
have the opportunity through the joint steering
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group to ensure that we can look as broadly as we
feel we need to to make sure that the Ofcom market
impact assessment is delivered in accordance with all
of the same principles with which we look at any
other impact in the market. I feel confident that it is
an Ofcom impact assessment done to terms of
reference that are agreed by the joint steering group
but which can be broad enough to make sure that we
cover all of the ground that we need to. It is then for
the Trust to make the final decision as to where it is
appropriate to spend public money. That seems to
me to be the right way round. I would feel nervous
were it not an Ofcom market impact assessment, but
it is.

Q472 Alan Keen: You are not learning a lesson, are
you, that it is over-regulation? Should we not just
treat the BBC as a diVerent type of ownership and let
them battle away in the best way they can for licence
fee payers? On regulation and competition, really
the problem is with politicians who have to decide
how much money the BBC can have and really
within that decision why not let the BBC battle as
hard as they can and win, if it is a case of
competition?
Mr Suter: If I may, it does seem to me that one of the
things that has changed is the recognition that you
do need greater accountability for how and where
that money is going and greater transparency in how
those decisions are being taken. I think that is the
most important thing that has changed, that these
are decisions that will be taken publicly and
transparently on the basis of assessment of the
public value which the BBC will do and of the
market impact which we will do, and then the
decision is to be taken publicly. That seems to me to
be an advantage. As far as I see it, it does not prevent
the BBC from arguing very strongly for a new
service that it wants to do, but it will need to do so
on the basis of all the evidence that is presented.
Alan Keen: You have got a diYcult job.

Q473 Chairman: I think it is fair to say that there are
diVerences of view on this particular subject.
Mr Graf: Surely not, Chairman!

Q474 Chairman: Can I ask you one very specific
regulatory question quickly. The downloading of
content onto diVerent platforms. As I understand it,
the downloading of premium content on to mobile
devices Ofcom is arguing should be covered by
the Icstis rules and requirements whereas the
downloading of content (at presumably much the
same price) through the Internet through for
instance iTunes is not regulated. Does this not seem
unbalanced to say the very least?
Mr Graf: Chairman, can I come back to you on that
because unless either of my colleagues can give you
a specific answer I would prefer to come back to you
on that particular one rather than speculate or give
you an inaccurate answer.

Q475 Chairman: Okay, it is an issue which is causing
concerns and it may be that other bits of your
organisation are addressing it.

Mr Graf: I understand the question very well and I
will get back to you.

Q476 Adam Price: We have read in the last few
weeks that the European Commission and some
Member States are determined to extend regulation
to new media platforms. What is your view of the
likelihood of this being the outcome of the current
deliberations and what steps are you taking to
counter it if you disagree with it?
Mr Graf: Tim has been deeply involved with this
exercise both with the Commission and with the
Council and working alongside the HMG on this. In
overall terms it is fair to say that we are much more
encouraged than we would have been six months
ago, but I will let Tim take you through the specifics
of where we believe we are at and what needs to
happen.
Mr Suter: We support the Government rather than
negotiate directly, so it is for them to decide the
position. I think all of us were alarmed that despite
some of the more encouraging words that were being
said, the words on the page this time last year looked
as though they would capture a very wide range of
the sorts of media that you have been looking at and
bring them within a framework of essentially the
statutory regulations that we apply to broadcasters,
and although people might have said that was not
what they intended it was nevertheless the likely
consequence of where we were going. I think there is
first of all a wider recognition now across our
partners in Europe and the Commission that this is
a real danger and not a mythical one and, secondly,
there are practical ways in which this can be dealt
with: firstly by limiting any extension of scope—and
I have to say we are not convinced there are grounds
for any extension of scope but if there were to be an
extension of scope it needs to be under two
conditions. Firstly that it is genuinely limited to
material that looks, feels, sounds and is essentially
substitutable for television and, secondly, that we
can use self and co-regulatory mechanisms to ensure
the outcomes of the Directive. It seems to me that
without those two locks we are indeed in danger of
extending the footprint of the statutory regulation
far too far, with all of the adverse consequences that
have been widely reported of attaching regulation to
hundreds and millions of sites, of stifling innovation
and growth, and essentially forcing stuV overseas
that we do not want.

Q477 Adam Price: Why are you more encouraged
now than you would have been six months ago?
Mr Suter: I think because the intellectual case has
been well fought and well argued. I think around the
Council table and some parts of the European
Parliament that intellectual argument has been
heard, but there is a long way to go. I think there is
still every danger that we might still not end up with
a solution that is workable. The trouble with
unworkable solutions is that they are just that, and
they will argue against where we want to be, which
is an environment where consumers are genuinely
protected. My greatest fear of extending the
footprint of statutory regulation is that it provides
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the apparent security to consumers that there is
somebody there whose job it is to protect you from
this material. The fundamental message is that
the primary responsibility in so many of these
environments will lie with the consumer. It is our
opportunity to educate them and to make sure they
have the tools available to them to make sure that

Letter to the Chairman of the Committee from the Deputy Chairman of Ofcom, dated 13 November 2006

You will recall that when Ofcom gave evidence last month to the CMS Select Committee as part of your
inquiry into the creative industries and new media, you asked a question to which I indicated we would
respond to you with a written answer.

The exact question was:

Can I ask you one very specific regulatory question quickly. The downloading of content on to diVerent
platforms. As I understand it, the downloading of premium content on to mobile devices, Ofcom is arguing,
should be covered by the ICSTIS rules and requirements whereas the downloading of content (at presumably
much the same price) through the Internet through for instance, iTunes is not regulated. Doe3s this not seem
unbalanced to say the very least?

In these examples, you are drawing attention to a regulatory distinction which appears illogical at first
glance—but which in fact has a good basis in consumer protection objectives.

ICSTIS regulates services independently of the device used to receive them: its responsibility is for services
which are purchased using a telephone billing account. ICSTIS regulates such services because the telephone
account has some characteristics which distinguish it from other means of payment. Such other means of
payment, for example credit cards, attract consumer protection regulation and aVord rights to consumers.

In order to protect consumers from unwittingly incurring excessive telephone bills (which could have
consequences for their continued access to a telephone), or from buying services which have been described
in an inaccurate or misleading way, ICSTIS regulates all services where a provider is selling information or
entertainment and is charging consumers via the telephone bill. These are described as Premium Rate
Services, and are subject to the ICSTIS Code of Practice which is approved by Ofcom under the
Communications Act 2003.

The Code of Practice focuses both on the way the service is promoted as well as the service itself. One key
focus is information about the charges for the service.

If a mobile network operator or other service provider in the UK oVers phone users a content download
service, where content is paid for via the telephone account, this service would of course be subject to the
ICSTIS Code—even though the same services might be available in other ways which are not subject to the
ICSTIS Code. The availability of music downloads which use other means of payment does not aVect
the requirement that services sold using telephone accounts be appropriately regulated. Other consumer
protection law is likely to apply to those other payment mechanisms such as credit cards.

While this is the position at present, Ofcom is undertaking a review of the scope of regulation for premium
rate services, which will consider whether the current regulatory approach is fir for purpose. The review will
look at the issues raised by the Committee to both ensure there is eVective regulation of premium rate
services in a converged communications market and that regulation is fairly applied to competing services.
This review should be finalised by the end of 2007.

Memorandum submitted by Entertainment & Leisure Software Publishers Association

Introduction

1. The Entertainment & Leisure Software Publishers Association (ELSPA) was founded in 1989 to
establish a specific and collective identity for the British computer and video games industry. As the industry
has rapidly developed and matured, ELSPA membership has grown fivefold and now includes nearly 70
companies concerned with the publishing and distribution of interactive leisure and entertainment software
in the UK. ELSPA is an active member of the Digital Content Forum and the Alliance Against IP Theft,
both of which are making submissions to the Committee, which we endorse.

2. The UK is one of the world’s leading countries for interactive games. The majority of global industry
players—publishers, software and hardware companies—have their main European or worldwide base in
the UK. We are recognised globally as the gateway to the European games market, with around 35% of

they know what is there. If we pretend to them that
we can solve it we will be doing them and ourselves
a disservice.

Q478 Chairman: Can I thank you very much.
Mr Graf: Thank you very much, Chairman.
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software sold in Europe emanating from UK studios. The UK industry employs directly around 22,000
people and attracts significant inward investment from the US and Japan—the largest markets in this US$21
billion sector.

3. The UK has the world’s third largest computer and video games market by value, recording sales in
excess of £2.3 billion annually. There is about one games console for every three people in the UK and some
335 million units of games software have been sold in the last decade. A December 2005 report, “Gamers in
the UK”, commissioned for the BBC found that 59% of UK 6–65 year-olds—some 26.5 million people—
play interactive games, with 21.6 million of these regularly playing at least once a week. As a comparison,
recent UK Film Council figures show average weekly attendances at UK cinemas in the first half of 2005 at
between 2.5 million and 3.7 million people per week, around a tenth as many people as play interactive
games.

4. A consistent success story, the interactive games industry is a net exporter of products reaching a value
of around £200 million in 2003. In comparison, the film and TV sectors recorded trade deficits of £282
million and £553 million respectively in the same year. At current rates of growth, even without the pressures
on convergence of interest to the Committee, it has been forecast by PricewaterhouseCoopers that the global
games sector value will have doubled by 2008.

Recent and Future Developments in Digital Convergence and Media Technology

5. The UK’s interactive games industry is rapidly growing commercially and creatively successful because
it is, and always has been, at the leading edge of digital technology. Interactive games are integral to the
process of convergence, which the Committee is investigating, so it is important to understand how our
sector defines convergence. History shows that it will be our definition and our vision that drives creative
energies in related sectors. In brief, convergence is both a technological and an organisational process.

6. Firstly, there is the convergence of the physical technology itself—devices already available can play
interactive games, films, music, radio and television, operate telephony and interact with other people and
devices over networks and the internet. In our experience, these devices are fundamentally interactive games
machines and computers which now have additional input channels. Many new game consoles are internet-
enabled devices, often portable, which also play video and music from both broadcast and recorded sources.
Modern home computers can be single control points for an entire household’s audio-visual and
information requirements.

7. Future developments in technological convergence are likely to include the end of many traditional
single-purpose devices and further blurring of the boundaries between passive viewing or listening and active
engagement with broadcast or recorded content—using interactive gaming technologies and techniques.
Popular TV programmes such as “Ask the Nation” have already demonstrated the public’s willingness and
appetite to take part in interactive entertainment.

8. The visual and acoustic capabilities created by interactive games companies go well beyond simple
Q-and-A interactivity, however. Technology developed for interactive games can graphically recreate lost
civilisations, inaccessible structures and forgotten species in fine detail. Many films and TV programmes
already employ these technologies, and the creative people and processes behind them, to enhance their
output. The same techniques will allow creative fulfilment of neglected art, music and drama, providing new
and exciting opportunities for consumers and for securing employment, developing skills and creating
wealth for the UK interactive games industry.

9. Interactive games are getting more popular as technology improves. In South Korea, for example, a
country with a similar size of population to the UK but a considerably faster and more widespread
broadband network, there are some five million registered users of the most popular MMOG (massively
multiplayer online game) with up to 200,000 people playing online at any time. Broadband, increased
portability of devices and increased ability to access and play interactive games using any platform will lead
to a wider penetration of such games.

10. The second convergence, driven in part by technology, is the convergence of organisations. It is no
longer appropriate rigidly to compartmentalise music, film, TV, computer and interactive games companies.
Often these are parts of the same corporation. If not, they are likely to have close working relationships and
a high degree of interdependence. ELSPA believes that interactive games will often be the common thread
running through diverse media corporations.

11. Interactive games companies are amongst the world’s biggest commissioners of original artwork and
music—the scenery and scores heard on modern interactive games. Several interactive games companies
now have music publishing operations and exhibitions of digital artwork, such as recently held at the
Institute for Contemporary Arts, are becoming more commonplace.

12. Games are inextricably linked with film. Lara Croft: Tomb Raider, Super Mario Brothers and Mortal
Kombat, for instance, were interactive games long before they were films. In the last few months,
cinemagoers have been able to watch, for instance, King Kong, Harry Potter or Narnia and then enact their
own version in an interactive game, or link with many players online to create new adventures. Major
directors, such as King Kong’s Peter Jackson and Munich’s Stephen Spielberg, are creating content
specifically for interactive games.
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13. In sport and television, interactive games have built a unique position. This month TV viewers could
watch the Winter Olympics whilst battling near-identical virtual ice and snow in Turino 2006, the interactive
game. Gamers all over the world will be lifting the FIFA World Cup in Germany this year, even if they
haven’t left home and their country didn’t qualify. You may see the venues and compete in virtual games
before the Olympic flame is lit over London in 2012.

14. Film, TV and music organisations, computer corporations and telephony providers, have already
begun to shape the converged creative industries of tomorrow. It is not possible to predict where such
convergence will end, but interactive games will be integral to successful new organisations. In
understanding recent and future developments, the Committee will recognise that the challenges and
opportunities it identifies may be unrecognisable to, say, a successor Committee conducting a similar
investigation in the next Parliament.

15. Finally, convergence is not limited to media organisations or the creative sector and others have
already recognised the wider applications of interactive entertainment software and technology. Medical
experts use interactive simulations and interactive games both as therapeutic aids and as educative tools.
Interactive games exist, for example, which test and train teenagers’ understanding of contraception. In
education, universities already teach programming and interactive games design. The industry is working
with Skillset and DTI on a programme of accreditation, unique in Europe, for games-related degree courses.
In schools, interactive software is both being used and being tested in a range of teaching and training
settings. Even the US Army has an online interactive game as a recruitment tool. Downloaded 1.5 million
times in its first six months, it was one of the world’s most successful interactive games launches.

Government’s Role in Understanding and Supporting Convergence

16. It is clear that technological and organisational convergence will radically alter the shape, reach and
accessibility of creative industries. It has long been the case that interactive games have been viewed as less
significant than other creative industries. However, we have shown in this submission that interactive games
are central to today’s debate about all creative industries. Today’s interactive game player could be anyone;
tomorrow’s interactive game player will be nearly everyone.

17. Convergence is a diYcult word for Government, since it involves breaking down traditional
barriers—in this case between Departments and spheres of influence. It is not, in our view, in the interests of
the creative industries or the country as a whole for one Department to try to hold all the aces. Convergence
heightens, not lessens, crosscutting issues of regulation, supervision and sponsorship of our industry.

18. It is somewhat surprising for example that the industry’s co-sponsoring department, DCMS, does not
devote even a single page of its website to the interactive games industry. By contrast, for example, there is
a small but well presented suite of pages and downloads available at the DTI site. Responsibility for the
industry passed from DTI to a shared position with DCMS after the 2005 General Election, but the new
Department has yet to make an impact with ELSPA members. The DCMS has stated its desire to make the
UK the world’s “creative hub”, but announcements so far have been vague about the importance of the
interactive games sector.

19. A body devoted to supporting the UK interactive games industry at a time of international change
would appear to be worthy of urgent consideration. However, there is no DCMS interactive games industry
equivalent for example of the Film Council, nor is there a Treasury scheme of direct comparison to that
which supports additional tax breaks for UK development of film. Yet the interactive games industry faces
similar problems of stimulation of employment for new market entrants and leakage of creative talent
among member companies both to overseas competitors and to organisations with convergent products.

20. In this submission so far, ELSPA has concentrated on economic and cultural impacts. But the
industry has educational, intellectual property and regulatory interests, which are also aVected by
convergence and related pressures. The approach required to respond to convergence in these areas is one
of joint working between HM Treasury, DTI, DWP, Home OYce, DfES, HMRC ODPM and DCMS.

Effects of Unauthorised Reproduction and Dissemination of Creative Content

21. The Alliance Against IP Theft is making a detailed submission to the Committee concerning crime
against the interactive games industry and others and we endorse its sentiments.

22. It should be noted, however, that the interactive games industry faces additional and unique problems
as a result of such theft. Since the industry has always been digital in nature, it has always had some form of
built-in technological protection measures (commonly known as TPMs). As the number and type of devices
(consoles, handhelds, mobile phones, etc) that can relay interactive games has increased, so the type,
complexity and range of TPMs has adapted.

23. However, the biggest area of change is the move to online, subscription, downloaded and streamed
content. Consumers demand these versions since they may provide increased playability, wider
opportunities for interaction or greater challenge. They improve the “how, where and when” to play options
and may also allow easier updating in some instances.
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24. Widening access for consumers comes at a price in the form of stronger types of TPM protection
against criminals. The newer online delivery technologies are using digital rights management (DRM)
protections to prevent attempts to infringe the patents, to control user ability to enable or disable features
such as copy protection, and to encrypt certain core data so that it can be accessed only by authorised users
as a lock against illegal distribution. ELSPA and its members have been engaged in product protection
activities from the outset. We support measures to continue the development and implementation of secure
DRM systems and we would not support attempts to mandate DRM systems from external sources.

25. ELSPA is at the leading edge of tackling software theft. Almost half our time, eVorts and resources
as a trade organisation are devoted to our anti-piracy unit. This assists Police, Trading Standards, DWP
and HM Revenue & Customs personnel in tracking, gaining evidence against and prosecuting often well-
organised and funded gangs of illegal software producers, traYckers and traders. We find public bodies to
be well motivated but often lacking in funds or suYciently highly prioritised on software crime. More
resources for trading standards work and a legal duty to combat software crime via copyright legislation
could help tip the balance in favour of intellectual property protection.

26. It is important for the Committee to recognise that software theft is not a victimless crime. In an
average constituency this year, criminals involved in software piracy will pocket close to £1,000,000 by
making, distributing and selling stolen, poorly reproduced and incomplete copies of genuine interactive
games. There is an obvious loss to the Exchequer: the estimated retail value of interactive software piracy
is in excess of £2 billion. There is an often less-regarded increase in associated criminal activity, including
extortion, people traYcking, violent assaults, benefit fraud and intimidation from software theft. Yet, the
Government and public bodies have some way to go before piracy is seen as antisocial, let alone deeply
damaging.

27. The extent of losses and lack of firm action by Government has several knock-on eVects for the
industry. Key among these is the eVect on innovation. If IP theft continues to take such a high toll on genuine
sales, the balance of risk and reward in interactive games development, publishing and marketing will tip
too far towards safety. There is already something of a trend towards sequels and licenses in interactive game
publication. Producing new versions of tried, tested and well-sold products oVers greater protection against
losses through piracy. Although more copies may be illegally produced and sold of a “blockbuster”
interactive game, there are still enough genuine copies to adequately create a return on investment.

Government’s Role in Attacking IP Crime

28. In addition to the comments made by the Alliance on this matter, it is important that the Government
should without further delay implement section 107A of the Copyright Designs and Patents Act 1988
thereby placing a duty on Trading Standards Authorities to enforce the criminal oVences within the Act. In
doing so, it should also seek to increase funding for IP protection by these Authorities.

29. The Government should further commit to working closely with the industry to ensure that the
oVences for circumvention of technical protection measures found within section 297ZB of the same Act
keep pace with the development in particular of DRMs within the digital industry.

The Future Regulatory Environment

30. Finally, ELSPA has already mentioned that regulatory challenges for the interactive games industry
may become more complicated as convergence proceeds, with more Departments and Agencies seeking a
role in regulating sales, content or performance of entertainment and leisure software. The UK’s role as a
regulator should be set in the context of the simultaneous sale and launch of many interactive games through
the EU and wider Europe and the global nature of the interactive games industry. Interactive games are
becoming increasingly global in nature and increasingly expensive to produce. The UK is currently in the
front rank of the industry worldwide and it is important for the economy and the future of creative talent
development and retention that the UK maintains its flexible approach to regulating global industries.

31. ELSPA has led the sector’s response across Europe to content related regulatory challenges. The
industry has fully adopted robust Codes of Practice on age suitability ratings and advertising. Currently only
a small proportion (less than 5%) of interactive games are subject to compulsory age ratings under the regime
of the Video Recordings Act 1984. The remainder are classified in accordance with a well-respected and
supported European self-regulatory system known as PEGI. In the UK the industry has agreed with DCMS
to display more prominent age ratings than are required by the Video Recordings Act in relation to DVDs
or Video.

32. The European Industry is currently developing a self-regulated age ratings scheme for PEGI for the
on-line environment. This scheme, which is shortly to be unveiled, will complement the parental controls
which have been made available in the new generation of consoles. These will allow parents to set controls
on the content that the consoles will allow users to access both on- and oV-line.

28 February 2006
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Witnesses: Mr Ian Livingstone OBE, Product Acquisition Director, Eidos Interactive UK; and
Mr Paul Jackson, Director-General, Entertainment & Leisure Software Publishers Association, gave
evidence.

Q479 Chairman: We now turn to a specific sector of
the creative industries being the electronic games
industry, which is of growing importance to the UK.
Can I welcome Ian Livingstone of Eidos Interactive
UK, who seems to have been responsible for many of
the best-known games. I do not think you were
actually responsible for Lara Croft?
Mr Livingstone: I have been a father perhaps; I
found her!

Q480 Chairman: And also I think was the founder of
the Games Workshop where my children seem to
spend an inordinate amount of money.
Mr Livingstone: That was in 1975, yes.

Q481Chairman: AndalsoPaul Jackson, theDirector
General of the Entertainment & Leisure Software
Publishers Association, which I think is the umbrella
group for the industry?
Mr Jackson: That is right, the trade body.
Chairman: Adam Price?

Q482 Adam Price: The UK games industry has a
formidable reputation, both in terms of its market
share and also the quality of its output but the
Committee was in Korea and I think Mr Livingstone
you have returned from China recently—
Mr Livingstone: That is right and I have been to
Korea as well.

Q483 Adam Price: Are you looking forward to the
future? Are you confident that the UK games sector
willbeable towithstandthegrowingcompetitionand
particularlyexpansionfromKoreanfirmsandmaybe
Chinese into the European market?
Mr Livingstone: My experience having visited Korea
is that government in particular took a very early
interest and viewed the industry very positively. In
fact, there are three government agencies that
support the industry and they oVer support in trade
shows, in education, and in helping change the
perception of games, which has always been
fundamentally negative, in this country particularly.
They also work with the telephone companies in the
mobile games sector to make sure that they
understand their role, which is a pipeline rather than
acontentowner. In fact, youcanpaymicro payments
on the mobile phone network in Korea using your
social security number for very small amounts of
money. There has been a very positive reaction from
the government in Korea, much more so than there
has been in this country. They have also invested
heavily in broadband infrastructure for video on
demandandeverythingondemand, includinggames.
They have a desire for it to succeed and, of course,
they are now exporting their content worldwide,
primarily through on-line distribution. Massively
multiplayer on-line games have been very successful
inKoreaandin thewholeofAsia.Theworld isasmall
placewhen it is linkedbybroadband.There is a threat
from Korea but we can withstand it because we are
very good at creating content, but we have never had
the support I think we should have had.

Q484 Adam Price: To what extent is there some
degree of oVshoring happening in the UK industry?
Are you concentrating on the core content
development but seeking to outsource some of the
elements of production? Is that the phenomenon?
Mr Jackson: I think we are starting to see an amount
of outsourcing and we have seen some of the major
publishers trans-locate to other locations, primarily
to Switzerland, but fundamentally I think your
question is about competitiveness, can we remain
competitive in this global environment, and I think
thereare twokey things thatcoulddamageourability
to remain competitive going forward. The first is
education. We need constant more and better
graduates; we need better courses in our universities
toensure thatwecancontinue tocreate thewonderful
content we are creating. The second thing is we need
better protection of the products that we are making,
better protection of the IP so that it is not constantly
stolen fromus,whichcausesproblemsforusanddoes
not allow us to reinvest. So I think those two things
might damage our ability to be fully competitive
going forward.

Q485 Mr Hall: I am pleased to meet you, Mr
Livingstone. My son is an avid Games Workshop
enthusiast and has recently competed in an
international in Nottingham and he is 26! It is a
fantastic thing. There is some genuine concern within
the industry that video games are aVecting teenage
development and personality development and there
is a genuine concernabout someof the nastieraspects
of some of the more violent games. What is the
potential for moving this market more educationally
based and bringing it into schools? We could clearly
use clearly the techniques that are there in games
manufacture for educational use.
Mr Livingstone: I think games have long been
misunderstood. People do view the negatives with
sensationalist headlines. They do not look at the
positives because we are in the entertainment
industry. The fact that games are creative, these
people learn about community, they learn about
puzzle solving, they learn about problem solving,
choice and consequence, they learn by trial and error
how to solve problems, and these things often
ignored. Just playing a game, even a football game,
you do learn about manual dexterity if nothing else.
Not all games are violent games. In fact, a minority
of games are violent. If you look at a game like
Grand Theft Auto, which has received a lot of
negative press, it is rather like judging the whole of
the games industry on that game whereas you would
not judge the whole of the film industry on the back
of the Texas Chainsaw Massacre. It is a very broad
church that would appeal to many people. The
average age of a Playstation user for example is in his
late 20s rather like your son playing Warhammer at
aged 26. Games are moving through society.
Whether people like it or not, they are important
economically and culturally as much as music, films
and television. There are many devices now that deal
with music, movies and games on one device, mainly
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portable devices. Games are to my mind educational
and they can be used as is. If you set out to make
games purely educational then you are going to lose
a lot of the appeal, but you can use the mechanics of
what we do in education and if you play a game like
The Sims or Championship Manager or Tetris or Dr
Kawashima’s Brain Training, you are in fact
stimulating your brain, you are improving your
learning processes. For me games have been a
wonderfully interesting thing because it is an
interactive experience rather than a passive
experience. The fact that you are interacting, you are
the central character in a game rather than sitting
like a couch potato soaking up whatever TV or film
to me is a much more compelling and entertaining
media.

Q486 Mr Hall: So you do not particularly take the
view that you can design games that would aid the
National Curriculum?
Mr Livingstone: I think that would be fantastic. I am
all for that. The trouble is as publishers of mainline
content it is not particularly economic but for
smaller concerns I am sure there should be a way. If
there is an initiative by government to create an
environment in which to say yes, we love games and
we will have them as part of the curriculum that
would be fantastic. My own children adore playing
games and they get a lot of benefit positively out of
it.
Mr Jackson: Could I just say that while I was at
Electronic Arts we put a project into schools in the
Medway towns that worked incredibly well based
around city planning, like Sim City, and that was
applauded by teachers. We then found that we had
no way of taking that to the rest of the educational
market. We really did not know what to do with it
next so the project foundered and when I look back
it is one of the things I regret the most because I think
it could have been something useful. It was the route
to market that stopped us being able to take that
any further.

Q487 Mr Hall: I am sorry, the what?
Mr Jackson: The route to market, being able to get
it to the schools eVectively and to get the schools to
purchase it. That was a failure I think on our part.

Q488 Chairman: The market in this country for
console games, particularly one player and two
player, is pretty well established and indeed it is very
sizeable. The Committee was in Korea and we
visited Nexon where we saw demonstrations of
massively multiplayer on-line gaming, which is
enormous in Korea. We were told of one game
which had an average of 200,000 people playing it at
any one time. They are about to launch in this
country. Do you believe that there is an equal
market here or is there a mindset that may not
translate to the UK?
Mr Jackson: I think we do not yet know the answer
to that question. There has been more than one but
a highly successful massively multiplayer on-line
game was launched about 18 months ago called
World of Warcraft. I do not know the numbers but

a significant proportion of people are playing that
game in the games community. However, we have
not seen, I do not think, the traditional, if you might
call it that, games playing fall oV particularly
because of that. So we do not really know. The type
of Western-style game playing that currently persists
here does seem to be quite resilient at the moment to
those types of games coming in even though there is
quite a large market.
Mr Livingstone: I think they will take oV in future.
Korea has had a history of on-line games brought on
partly by piracy and the fact that there is no retail
market. Secondly, the culture, they have about
25,000 of these PC baangs which are Internet cafes
in Korea so they are used to playing games on-line.
There are massively multiplayer on-line games
which consist of thousands of people playing as a
character. I think the game you are talking about is
Kart Rider, which is simply a game of racing cars
around where they give that product away and they
monetise it by customisation and personalisation of
the driver and the car to give incremental benefits
when you are playing to win. That is where they get
all their revenues from and it has been a very
successful business model. In fact it has moved in
Korea from a subscription-based model to a free
download of content, and as we become more
Internet-savvy in this country and in Europe I think
there will be a great increase in that way of playing
games definitely.
Chairman: That brings me neatly on to Alan Keen.

Q489 Alan Keen: Yes, that was the question I was
going to ask. Can I ask you about the next stage. I
have no knowledge about this and when we went to
Korea I could not believe that people did this sort of
thing. What is the next stage, will it be where people
will wear something and be aVected physically by
what they play? How far away is that?
Mr Livingstone: I do not think they will actually get
to wearing stuV. They might take a digital image of
themselves and have their avatars, their “mini-me”
in the game world and connect with their friends via
the Internet and play collectively in a virtual world
and because the technology expands at such an
amazing rate and the horsepower machines and
broadband available to content providers allows
you to display yourself realistically in 3D.
Remember, this is still a relatively new industry. 25
years ago it was single pixel moving across a black
and white screen in Pong and now we have come to
near TV quality imagery. There is a great chance of
virtual worlds because people need to escape. When
I was a child I could run out of the door, leave the
door open, into the street and play football or go on
to the playing fields and play cops and robbers. The
fact that that is less available to children today, they
need those adventures and they can get them
interactively through playing games and they can
create these virtual worlds. They should not be a
threat; they should be embraced. People are scared
of games, rather like my parents were scared of my
Superman comics and Rolling Stones records, but if
you have grown up with games you are not
threatened by them. The powers that be running this
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country in 20 years’ time will be so games-savvy
there will be a new evil on the horizon rather than
games.

Q490 Alan Keen: What about the business models?
We saw in Korea where people paid extra money,
you called it incremental benefits, to get certain
customisation on the car that they were driving in
races. How is it moving in this country? What is
going to happen next with business models? What
will the industry be aiming at?
Mr Livingstone: It is rather like model railways of
yesteryear where you liked to buy bits and pieces for
your hobby. You are not obliged to do it but if you
want to do so, the avatars that you create, you want
to make them look better, you want some sort of
bragging rights. You are creating your own virtual
world and you want to customise it and make it
better than somebody else’s virtual world, so there
was a lot of monetisation of things like that. Plus
people like finding things that other people have not
got. In places in China there are people who play
games for a full-time living to find virtual items
which they will then sell for real money to other
players for their virtual world. So there are many
ways of monetising virtual objects. Perhaps that is
an area where you need to look at the impact on the
law of selling virtual objects around the world.

Q491 Paul Farrelly: At the risk of turning this from
an evidence session to a series of personal anecdotes,
I have just succumbed to pester power and bought
my seven year old son a subscription to an on-line
game called Club Penguin. Fortunately, he is not
going round crashing cars or shooting policemen. In
this game you waddle around the world and make
new friends and you buy yourself a better igloo or
more little pets called puZes. In that sense it is really
harmless which is why I have paid for it but, boy, is it
addictive. Morning, noon and night, it causes more
rows in the house with “Can I use your computer?”
Is there a level of use that the industry does consider
excessive or addictive and what can you do about it?
Mr Livingstone: Games are addictive in the sense
that anything you enjoy doing you want to repeat
endlessly. It is a question of balance and parental
control. People probably complain now that their
children do not watch enough television whereas 10
years ago they were watching far too much
television. There are always things that people enjoy
doing and it is a matter of getting a balance. Parents
have to take the responsibility. I would probably
play golf all day given the chance but you have got
to have a balance in life, and most people do. If you
look at the distribution curve of any activity there
are people who do things for a normal amount of
time and there are some people who do them
extreme or not enough, and games are no diVerent
to the huge entertainment industry. So if children
feel they are enjoying themselves you have to say,
“That is enough, you have to do something else.”
Mr Jackson: I think the industry takes it very
seriously. We have set up a programme Ask About
Games. There is a website, there are leaflets that go
out with the games, we have advertised it, and you

can go on to that website and they give you advice
about age ranges, what that means, the sensible use
of games and the sensible use of computers. So I
think we do take that seriously as an issue.

Q492 Paul Farrelly: I appreciate the practical point.
It is really in the lap of the parents. A related matter:
I can enforce age restrictions by what I pay for, such
as waddling around the world rather than crashing
cars, so I can enforce that age restriction in what I
choose my son or daughter to be involved in, but
how in your experience does the industry approach
enforcing age restrictions and how easy or diYcult
is it?
Mr Jackson: It depends what you mean by enforcing
age restrictions. It is very easy for us to ensure that
every game that is sold in the UK is properly age-
rated and it is something we take incredibly
seriously. We have a European system called PEGI
which rates all games business in Europe. That is
backed up by both the VSC, the Video Standards
Council, and the BBFC, so that if anything is of
adult content it has to go through the BBFC as well.
So we have that well covered. In terms of
enforcement at shop level, most games are now sold
in very professional environments and all retailers
understand how the age ratings should be used. If we
have a problem, it is potentially in the theft area
where car boot sales can sell anything unrated and
unregulated to anyone they want, but I think in
terms of the formal, legal commercial industry we
are in good shape.

Q493 Paul Farrelly: I am thinking more on-line.
Mr Jackson: On-line we are still in relatively early
stages. PEGI are working on a European age-rating
scheme and I am more than happy to give the
Committee more information about that in the
future.

Q494 Chairman: Just while we are on that point, you
will be aware of the concern that has been expressed
in the House by some Members about the eVect that
particular games have had. I am thinking of
Manhunter and Bully. To what extent does the
industry believe or accept that games can have a
damaging eVect on the psychology of young people
who are exposed to inappropriate content?
Mr Jackson: Well, I am not the best person to talk
about the evidential basis for those sorts of issues,
but I would say that it is inappropriate for young
people to see inappropriate material and they should
not, and we do everything possible, given the
entertainment nature of our industry (like other
entertainment industries) to ensure that does not
happen. What I would say is that we take incredibly
seriously those issues and we think age rating is
incredibly important and it is something we spend an
enormous amount of time ensuring that it is done
properly. It is straightforward; inappropriate
material should not be seen and used by underage
consumers.
Mr Livingstone: PEGI and the BBFC are robust
systems and we do take our publisher
responsibilities very sincerely. We try our best to
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educate people, but from my awareness and
knowledge there is absolutely no evidence
whatsoever that playing a game can aVect how you
behave in real life. If I could play a football game and
get better at football I would love to do that.

Q495 Chairman: The other side of the coin, it has
been suggested to me that the manufacturers are
quite keen that some games should be certificated 18
because your prime market is the early twenties and
they will regard that as something that makes the
game more attractive rather than puts them oV.
Mr Jackson: I think that if they were thinking that
that would be pretty cynical of them. In my career at
EA I would insist that certain games were put
forward to be age-rated to ensure that they were
properly rated to ensure that there was no question
mark over them. Now that normally got me rebuVed
and I got told it just is not by the rating bodies, which
was fine, but I think we were very serious in making
sure that we did not put inappropriate material into
the wrong hands, and that can sometimes lead to a
bit of jitteriness.
Mr Livingstone: It seems to me also it is always the
games industry that is singled out with this sort of
problem whereas it is fine for the film industry and
for TV and for music to be sold with mature content.
As long as we have got mature people buying mature
content they should be able to act responsibly.

Q496 Chairman: Paul Jackson, you have said the
other big challenge to the industry, as well as
maintaining creativity in this country, is protection
of intellectual property, which clearly is a theme
running throughout our inquiry aVecting all the
creative industries. Can you tell us how the games
industry is tackling that and in particular what role
you think digital rights management has to play?
Mr Jackson: Over the last 15 years ELSPA has had
an anti-piracy unit working very closely with trading
standards organisations and the police to encourage
the enforcement of anti-theft activities, what has
historically been called piracy. Theft is a major issue
for us in two ways really and that is why this is so
important. Firstly, it obviously deprives us of
revenues that we can reinvest in that creative
content. Secondly because in a more subliminal way
if what we do is not valued, if what we spend all our
time and energy in creating is not protected, it
knocks back the whole energy within the industry,
and if that gets out of control it leads to the things
that have happened in the Far East where they do
not even bother to produce some of the creative
things we have produced. So we have worked very
closely to try and fix this issue of theft. I have to say
probably the most important thing we can do is to
come here and talk to you about what government
can do to help us deal with this. I am reminded
particularly of the issue of the Copyright, Design
and Patents Act and section 107A which has not
been implemented. I only recently joined the trade
body, I was in commerce until a couple of months
ago. If I understand things correctly, this law was

implemented over a decade ago and this section,
which would be so helpful to us in that it would
empower and enforce the dealing of this issue much
more vigorously, has not been implemented. I must
admit as a relative outsider I do not understand how
that can be. I am bemused by that, to be honest, and
we would very much like to see that enacted.
Mr Livingstone: And the other thing for me is I
would like government to change the perception of
theft, which is eVectively what piracy is. If you go
into a store and take something and steal it in a
physical format and then try and sell it, people say
that is wrong, but if you then have something like file
sharing, because it is an ethereal product and does
not have any physical properties about it, that is
somehow seen as not stealing and yet it is the same
cost to us having created that content from the
intellectual property that we produce, and the
copyright is needed to unpin our industry. We are
moving more and more to digital distribution and it
would be even more important to us to have our
copyright protected. Also the Government loses
huge tax revenues because we will not be getting the
revenues that we should have been getting. It is a lot
of lost revenue to the companies that produce these
games and also a lot of lost revenue in VAT and in
income tax, so a change in perception for me is one
thing that would really help.

Q497 Chairman: I think we would share that view.
Can I also just ask you about the way in which the
industry will develop which also has a bearing on
copyright. The record industry has moved a long
way towards distribution digitally over the net and
some people have predicted that CDs will disappear.
The film industry is now moving down that same
path, a little behind but that may eventually lead to
the disappearance of DVDs. Your industry at the
moment is still, in the main, physical products sold
through retail outlets in the high street. Do you see
it also moving towards digital distribution? If that is
the case, how are you going to protect copyright
then?
Mr Jackson: We are definitely seeing a move in that
direction. We would be third in line because our
products are generally larger than the music and film
industries, or they are getting larger, and because the
technologies have not settled down yet there is some
disparity because the technology is constantly
changing and it could lead to dysfunction there. I
think that going forward, digital rights management
will be very important to us being able to protect our
products. Because again the technologies have not
settled down, the issue of DRM has not settled down
for us yet. We have a number of diVerent platforms
and how are they going to physically manage the
digital rights is not settled yet, but I think we are
heading in that direction. I do not think we have got
anything particularly constructive we can say yet
because there is still such a lot of flux in terms of
hardware platforms.
Chairman: If my colleagues do not have any other
questions, could I thank you very much.
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Memorandum submitted by Ingenious Media Group Plc

This submission is respectfully presented by Ingenious Media plc (“Ingenious” or the “Group”)
specifically in response to the inquiry into new media and the creative industries (the “Inquiry”) announced
by the Select Committee on Culture, Media and Sport (the “Committee”) on 16 November 2005.

Our submission comprises this narrative and an appendix. Our comments track the paragraph headings
set out in the Committee’s press release. The Appendix provides a background to Ingenious, describing our
activities in the creative industries and the perspective from which our comments are made.

Summary

1. The media sector

— important for UK, representing one twelfth of economy;

— growing at 8% per year;

— attractive to investors as oVers higher returns than other sectors;

— UK leading centre of creative excellence;

— secure investment flows essential to growing domestic industry;

— media is global business—UK has opportunity to take significant share.

2. Impact of new technology

— creates greater choice and access to content;

— content key element at heart of new technology;

— driving sector structural change and reorganisation;

— new revenue streams created;

— existing funding sources from content declining;

— new funding models required;

— UK market opened up to competition from overseas content.

3. Impact of piracy

— threat to growth and sustainability of the sector;

— investors will move to other sectors or countries;

— Government needs to support international copyright protection and enforcement.

4. Need to regulate new media platforms

— regulatory changes impact flow of investment;

— changes in rights owning in TV sector encouraged new investment;

— changes to advertising funded programming may be helpful;

— need to preserve market equality between regulated and unregulated platforms.

5. Balance of consumer and creators rights regarding BBC Creative Archive

— tension between consumers and producers of demanded content drives pricing;

— BBC public access initiative—must not be allowed to undermine rights protection;

— clear distinction must be maintained between commercial rights and public domain.

6. Other matters for the Committee to consider

— need to attract more investment into the sector to build robust creative economy;

— need to encourage creative management to obtain better financial and business skills;

— consider whether extension of quotas to other sub sectors workable;

— consider all factors which may further encourage investment—tax, levies, grants.
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7. Conclusions

— opportunity for UK to be world player with strong commercial creative companies;

— investment essential, but impacted by new technology and regulatory changes;

— need for creative companies to professionalise;

— threats from piracy and other growing creative economies;

— international rights protection essential.

8. Ingenious Media plc

— leading UK media investment company;

— one of UK’s fastest growing company by profit and turnover;

— introduced £3 billion of new capital to the sector since 1998;

— working with cream of British talent across the sector, including film, TV, music, theatre, computer
games, live events;

— speaks as investor in the sector.

1. Introduction

The media industry is important to the UK, representing one twelfth of the economy. Our country is
internationally recognised as being a centre of excellence for creative enterprise, generating significant
overseas revenues and raising the cultural identity of Britain. Harry Potter, The Beatles, Elton John, Pop
Idol, Who Wants to be a Millionaire are just some examples of British creativity that have achieved global
success. And it is important to emphasise that media is a global industry and that British creative companies
and talent have the potential to generate substantial overseas income from the exploitation of their rights
internationally. The European entertainment sector is growing by 8% per year, faster than the European
economy overall and British companies have the potential to take a significant share of this growth.
19 Entertainment (a company invested in by Ingenious) devised the Pop Idol show which has been and
remains hugely popular with audiences around the world. The US version, American Idol, airs on the Fox
network. Peter Chernin, CEO of Fox, stated recently that American Idol was the principal reason in the turn
around in Fox’s ratings, underlining both the power of successful content, but also how British creative
companies can have influence even in the largest media market in the world.

Pop Idol travelled across the world:

Pop Idol travelled across the world

UK

North
America

South
America

Middle
East

Australasia

Russia

Europe

South East
Asia

South
Africa

1.1 Britain’s reputation for creativity has been enhanced by the speed at which new technology has been
adopted here—from digital television through uptake of broadband. Currently Britain has more broadband
connections than any other European country, providing consumers with a new means of access to creative
content— from both domestic and international sources. This has raised challenges and opportunities for
the providers of content, as old delivery methods decay and existing commercial structures need amendment
to cater for the new media landscape. Government and regulators are also faced with questions as to whether
the changes taking place should stimulate more or less intervention and if so, how the balance between
commercial and consumer interests is to be maintained.
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1.2 Ingenious makes this submission to the Committee from the viewpoint as an investor in the sector. We
are concerned to understand any factor that may encourage or discourage successful investment in creative
businesses—whether those factors be the impact of new delivery technology, the enforcement of copyright
legislation or the impact of regulatory changes.

1.3 We strongly believe that Britain has the opportunity to maintain and grow world class creative companies.
To achieve this, consistent investment is needed in the sector, primarily from private and public markets. We
believe changes in technology are generating a real opportunity for content producers in particular to emerge
from their traditional fragmented, lifestyle existence to successful international businesses.

1.4 Technological change and new investment alone will not ensure this opportunity is taken. British
creative businesses need to professionalise, transforming themselves from producers to rights owners,
exploiting all of the new revenue channels that are developing. The management of these companies need
to acquire financial and business skills in line with both their counterparts in overseas markets, (for example
the United States) and in more established industry sectors.

1.5 Government and regulators also need to ensure that this opportunity is not lost, either by allowing
copyright protection to reduce or imposing or removing regulation which unbalances the operation of
proper market forces within the sector. Government also has a role in encouraging entrepreneurship and
business education for media managers in partnership with the private sector.

2. What is the impact upon creative industries of recent and future developments in digital convergence and
media technology?

New technology is dramatically changing the way in which content is consumed and paid for. It is creating
structural change in the media sector, as existing players attempt to transform themselves away from
reliance on old delivery systems to embrace new technologies, new entrants emerge as significant forces in
the market and new content consumption patterns develop. Consumers are taking advantage of the
flexibility new delivery oVers—enabling viewing at any time or on demand, editing content to exclude
advertising or storing content for viewing at a future time (“time-shifting”).

2.1 Content is King

At the heart of all this lies content. Content is the fuel that powers the media engine. It is consumer
demand for better access to compelling content, through enhanced technology, which is forcing established
media conglomerates to adapt themselves in order to maintain their market shares of consumer spending.
At the same time new companies are entering the market as providers of delivery technology (such as
broadband) or devices that can play content via such delivery (laptop, mobile phones, iPods), competing
with the incumbent distributors and platforms for the best content, be it music, television, games or film, to
attract consumers to spend their money utilising their systems. This has made content the key ingredient—
providing opportunities for creators of quality content to leverage oV this increased demand. In this sense,
“content is king” and creative industry, the developers and producers of consumer demanded content, are
positioned to make significant gains from the changing media environment. This is an opportunity for
Britain because production companies here have strong creative abilities.

2.2 Content can have a long tail, appealing to new generations of consumers, for example the continual
international appeal of music by the Beatles or the tale of Peter Pan, but delivery technology can
commoditise, reducing in price as mass consumer uptake occurs.

New technology is increasing the importance and value of quality content.

2.3 New technology integral to the history of the media sector

Creative industry has traditionally benefited from new technology, generating greater access and choice
for consumers of content, whether it is William Caxton’s printing press or 3G mobile handsets. It has also
enhanced content itself. For example the creation of computer games has been intrinsically linked to new
technology, which is continuing to develop through advanced games consoles such as Xbox 360 and on-line
gaming, where gamers can play against other gamers located all around the world.

2.4 For some industries, notably film and music, the invention and mass adoption of new delivery
methods, from cassette and VHS to CD and DVD, has resulted in consumers repurchasing old content,
driving growth in consumer spending on these formats. Satellite and cable delivery further enhanced content
choice for consumers, led by Sky and generating a proliferation of TV channels all oVering content, from
general entertainment to niche. This has developed further with DTT (Freeview), encouraging further
uptake of digital TV in British households.
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2.5 New delivery mechanisms also transform the ways revenue is generated—for example DVD, music
downloads onto iPod or MP3 Players and mobile phone downloads, all have their own separate pricing
models and methods. These revenues are slow to grow at first, complementing but not substituting revenues
from existing carriers (for example old VHS tapes when DVD was introduced), but ultimately replacing
them as each system obtains mass penetration in the consumer market.

2.6 The emergence of digital delivery, primarily broadband and 3G mobile, is another cycle in this pattern
of continual technological change for the industry. This cycle is however distinct because of the impact of
the internet, enhanced by broadband. Through this medium, consumers have themselves actively driven
change by utilising this technology to access content, for example music, by file sharing, thereby focusing
attention on the ability of the internet to deliver content—but also the danger of mass digital piracy.

2.7 Our view is that broadband delivery of content will ultimately remove consumer’s requirement for
hard carrier formats such as CD and DVD. Broadband uptake in the UK has been one of the fastest
internationally. This uptake will continue to increase as the price of retail broadband continues to decline
and will be complemented by consumers purchasing higher capacity delivery, as local loop unbundling
allows ISPs to enhance connections beyond standard (500b) to ranges up to 8mb and beyond. These more
powerful connections will enable consumers to enjoy higher speed connectivity to content, replicating the
example of Korea, where higher capacity has driven mass on line games participation. Speeds of 1mb, which
is now becoming commonplace, is suYcient to provide video capability over broadband.

The chart below shows projected broadband uptake of European households to 2010:
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2.8 A result of these developments is that consumers can use their internet connections to access all forms
of content—music, film, games and television—either through the use of their laptop and/or home
computers or increasingly in the future, through entertainment centres that can play all content through
broadband enabled delivery.

2.9 These exciting developments raise challenges for commercial content businesses, Government and
regulators alike. New trading arrangements are needed to cater for on-line content consumption, eVective
protection against digital piracy is required and regulators struggle with the ability of consumers to access
all types of content from global, unregulated, sources.

2.10 Market reorganisation

The speed at which new generation mobile and broadband delivery is being adopted by consumers is
causing structural changes in the sector, as existing companies either merge to maintain market position,
dispose of divisions representing obsolescent technology or acquire other companies that allow them to
enter the new markets.
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This can be illustrated as a cycle:
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2.11 The newspapers are full of reports of transactions evidencing this restructuring—the merger of
record companies Sony & BMG, Virgin mobile in acquisition talks with cable operator NTL, ITV acquiring
Friends Reunited, Sky purchasing Easynet—all motivated by the fundamental shifts in technology taking
place. Broadband penetration of households is growing at 20–35% per year, with 60,000 new subscribers
every week, with this means of delivery forecast to replace DVD as the home entertainment system of choice
for consumers. With 3G enabled handsets now growing in number, as consumers upgrade their handsets to
new generation phones, demand for content delivered over this system is growing. BT, a telecoms company,
has also entered the market, oVering to provide broadband enabled Television services through its new set
top box. BT is announcing on a regular basis that it has signed up new content and channels in an eVort to
lure consumers to take its new service.

2.12 For the producers and owners of content therefore, new technology—new delivery systems and new
devices enhance the potential for them to scale their businesses by enabling them to exploit rights over a
wider number of consumer access points. System providers recognise the need to have demanded content
that will drive consumers to choose their platform, so competition grows to acquire the best programming
or creative content. 24 hours, a popular US show, was marketed by Sky to attract new subscribers to the
Sky platform on the basis that 24 hours could only been seen on their platform—in other words, demanded,
compelling content being used to obtain consumer uptake of a delivery technology.

2.13 Multiple exploitation opportunities

As each new technology has arrived in the market place, the relevant business models of the creative
industries has had to develop to recognise the new “rights windows” thereby created, to set the appropriate
terms for exploitation and monetisation of content rights and to ensure that such rights are capable of
protection from piracy or counterfeiting.

Each new device or system introduced potentially creates a new window of rights exploitation for content
creators. When only linear TV, analogue radio and CD was available, the producers of a show such as Pop
Idol (owned by 19 Entertainment, a company in which Ingenious invested) would try to obtain deals with
the respective broadcasters or distributors over these three outlets.

But because technology has advanced, multiple devices were available to exploit the show—or aspects
of it (music, clips, games), generating the opportunity to conclude multiple platform deals both here and
internationally.

2.14 Originally a talent show on ITV, Pop Idol was produced in multiple territories worldwide, including
the hugely successful American Idol version on US TV, generating revenues from merchandising, computer
games, mobile downloads and recording income from best selling artists discovered by the show such as
Will Young.

2.15 In the same way, a property like Harry Potter grew from its original exploitation as a bestselling
book worldwide, to additional significant international exploitation as films, merchandising, computer
games, entertaining children and adults alike across the world.

2.16 Because of the power of compelling content, new technology is an opportunity to enhance
exploitation of rights, but it does not necessarily mean that the content owner must own or control it.
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2.17 Mark Thompson, Director General of the BBC summed this up accurately when he said the BBC
is contemplating:

“a migration from an organisation you associate with TV and radio to an organisation which
produces lots of content which we get out to people on lots of diVerent platforms and devices.
Ultimately the internet’s going to be the most important medium we operate in and it’s going to
be an important way of delivering TV and radio. It already is . . . The BBC’s had an extraordinary
ability to reinvent itself repeatedly. It’s a time when it needs to change again.” (The Observer,
8 January, 2006).

2.18 However, in some cases the number of windows available for the exploitation of rights may
ultimately decrease where particular devices or technologies concentrate consumption of content.

2.19 In the film industry, the original model was for cinematic release, but new “windows” of exploitation
started to multiply, including VHS (and subsequently DVD), pay television and free to air, in each case
providing the content owner with diVerentiated opportunities to separately price the content for each
window. Consumers wishing to see “first run” films would go to its cinema release—those less concerned
about seeing the film first cycle might wait up to two years before the film aired on free to air TV, having
completed its cycle through VHS/DVD and pay TV. But the impact of new technology has been to shorten
the timing between diVerent exploitation windows (so for example there is now a move to release films
cinematically and in DVD format at the same time). In addition, the film industry may concentrate into two
windows only—cinematic and video on demand over broadband, with all other windows disappearing, but
so far the trends are diYcult to read. In 2005 US box oYce was down 7%, but in Korea (a highly developed
market regarding Broadband) box oYce was up 4%. Clearly, it is too early yet to draw conclusions on the
sustainability of cinema release as a window.

2.20 New revenue streams—new funding methods

2.21 So as new devices and delivery systems appear in the market, new revenue streams become available
for content. Worldwide mobile content revenues alone are forecast to rise from $8 billion in 2004 to $35.3
billion in 2008 (source: Strategy Analytics) and broadband delivered TV content from £10 billion in 2005
to £15.8 billion in 2012 (source: Spectrum). Internet music sales exceeded $1 billion for the first time in 2005,
accounting for 6% of world record sales. This was four times the figure for 2004 (source: IFPI).

2.22 The dramatic forecast growth in revenues over broadband and 3G can be illustrated below, showing
our illustrative estimate of the growth from 2004 as a base year:

20

16

12

8

4

0
Music      Games                         Video

MOBILE

2010

12

10

8

6

4

2

0
Video        TV         Music    Gaming
Demand

BROADBAND

2010

£bn

2.23 But it is not all good news for content producers, as they may not be currently positioned either to
access the new consumer revenues (because they cannot get their content onto a mobile platform for
example) or because they are reliant on funding from broadcasters or majors to make their content, and
those companies themselves are being financially impacted by new technology.
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2.24 Traditionally the media sector has generated revenue from two principal sources—consumer
spending and advertising. Consumer spending is now the most important component in global revenues:
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2.25 TV and radio broadcasters have derived their profits from the amount of advertising time they can
sell in their programming, in turn utilising this to fund the production or acquisition of creative content. But
the impact of new technology, both the internet and devices such as PVRs (personal video recorders), has
had a dramatic eVect on the ability of advertisers to reach audiences through these platforms. This is because
viewers are either utilising PVRs to cut out or skip advertising or are consuming media content through
non-traditional means such as the internet. In the last quarter of 2005, internet advertising was the largest
constituent of ad spend, higher than TV and newspapers.

2.26 This has resulted in the level of advertising spend on traditional platforms—newspapers, TV and
radio, declining sharply. Consequently, these traditional funding sources of content have less money
available to fund content producers. In addition, subscriber revenue from TV has now surpassed advertising
revenue in Western Europe, again highlighting the importance of consumer spending.

2.27 This gives a commercial imperative to creative businesses to innovate not just in their content, but
in the manner in which they finance their production and monetise their rights. This requires new
commercial and pricing structures to be evolved, as producers or content owners negotiate with companies
who themselves are emerging as a direct result of technological advances—mobile phone operators, ISPs
and IPTV (TV over broadband) operators. These structures will develop as consumer usage grows,
primarily led by the method of delivery (3G or DSL), the player or device used (mobile, iPod, laptop, games
console, TV) and the packaging of the content (download, stream, clip). Once again we believe that
“archive” or catalogue content will be repurchased by consumers, through DSL delivered video on demand
services, digital downloads of music, film or television programming, enabling consumers to store content
on hard drives and to dispose of existing carriers such as CDs, DVDs and video recorders. However, this
may not replicate the impact of CD or DVD, to the extent consumers uplink existing content on CD, DVD
to new players such as MP3 or laptops.

2.28 The emergence of these new revenues have prompted rights owners to seek a direct participation in
consumer spend—for example revenue sharing arrangements between mobile phone operators and content
providers, where the content owner receives a percentage of all fees generated by his content being
downloaded. Consumers are paying for content through diVerent means for example as charges on their
phone bill or through credit card transactions on the internet and content owners need to devise appropriate
systems for accessing or participating in this spend.

2.29 On-line, interactive advertising is generating new funding and revenue, particularly in the games
sector, by providing advertisers with a new, precise route to consumers, as well as generating new revenue
for developers. On-line games are now being created within which advertisers can place real time advertising
(for example in a racing game having interactive advertising screens around the virtual track). This enables
the developer to monetise his potential ad inventory in the game, providing either additional production
funding or profit on the game. At the same time, advertisers are attracted to this mode of advertising as the
technology allows them to track how often their advertising is viewed, when and by whom, allowing them
to tailor more eVective campaigns for their brand clients.
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2.30 Nevertheless, it is also our opinion that in some areas of the creative industries, the impact of new
digital technology will create a stronger need for independent sources of capital, as the major conglomerates
(such as TV broadcasters) find that they are less able to fund production due to falling advertising. In
addition, larger content producers may need to convert themselves from producers to rights owners,
establishing direct consumer interfaces for the first time, moving away from traditional routes such as
through a broadcaster or major record company. Revenues through this approach are unlikely to substitute
those available through traditional exploitation on TV for some time, but will again emphasise the need for
producers to either self finance content creation or access other sources, as the traditional “majors” decline
in importance.

2.31 New technology should also help creative companies reduce the costs of producing film, TV and
music, although in games, the costs of production are escalating.

2.32 All of these developments encourage investors to believe that there will be opportunities to make
successful investments. However they are also concerned by the extent to which new technology is used by
consumers to circumvent payment, depriving the producer of the ability for him and his investors to recoup
the cost of producing such or of making a profit.

3. What are the eVects upon the various creative industries of unauthorised reproduction and dissemination of
creative content, particularly using new technology; and what steps can or should be taken—using new
technology, statutory protection or other means—to protect creators?

3.1 Piracy and unauthorised reproduction has always been present in creative work, whether by the
unauthorised copying of a book or the counterfeiting of CDs or DVDs through to today’s file sharing on
the web.

3.2 We see this as a major threat to the stimulation of a robust creative economy, as it removes from
creative businesses the ability to monetise and collect revenue from their content, discouraging investment
and stifling opportunities for these companies to emerge as substantial businesses.

3.3 The impact of piracy on the music industry has been well reported, as consumers used the internet to
access music without paying, undermining investor confidence in the business as profits were impacted by
lost sales to the record companies. In the US alone, CD album sales fell from $14 billion in 2000 to $11 billion
in 2004, principally as a result of on-line piracy.

3.4 This threat of digital piracy aVects many of the sub-sectors of the industry that we look to invest in,
primarily film, television, games and music. Illegal downloading of films is already growing. Out of
44 million European broadband subscribers it is estimated that 75% uses a peer to peer network each month,
enabling illegal transfer and downloading of films. The British Video Association estimates that 50,000
people a week in the UK are downloading TV programming over broadband—and this number is growing.

3.5 We do not comment on whether specific new legislation or regulation is required, but we emphasise
that Government has an important role in ensuring that copyright protection is recognised and enforceable
internationally and that legislation is kept updated to reflect technological advances.

3.6 As importantly, Government has a role in encouraging positive consumer attitudes to copyright and
the benefits this provides for our economy.

4. What is the extent to which a regulatory environment should be applied to creative content accessed using
non-traditional media platforms?

4.1 We make no specific recommendations as to the regulation of content on new delivery platforms, but
we recognise that this is presenting challenges both for Government and regulators, as well as investors and
commercial enterprise. Our view as an investor is that the market should decide and regulation should only
be introduced to rectify market failure.

4.2 As we indicate above, new technologies are revolutionising the manner in which content is funded
and paid for—as well as migrating consumers onto new delivery devices such as mobile and laptop.
Regulation will need to keep up with these developments. The BBC license fee is already being extended,
we understand, to catch TV broadcast over mobile, but there maybe diYculties in diVerentiating “viewers”
on the internet if they are accessing programming on demand, in a similar way to the purchase of DVDs for
example. In addition, funding incentive for films that may require a “theatrical release” could have to change
if film concentrates to a VOD delivery only format.

4.3 We would though like to note that regulation can have a significant impact on the availability of
capital in the sector. The changes to rights ownership in the TV production industry as a result of the
Communications Act is a good example.

4.4 Prior to this legislation, independent production companies surrendered all rights in their
programming to a commissioning broadcaster, normally in return for a production fee. This meant that
these companies were wholly reliant on financing by the broadcaster and were not building any value, as
the worldwide rights in successful shows were owned by, and were exploited by, the broadcaster.
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4.5 The ability of independents to retain international and second window rights has had a dramatic
eVect on encouraging private investment. This is both because the independents now can separately exploit
these rights, but also because new technologies are providing additional opportunities for them to monetise
this content (eg mobile phone clips, DVD, download over broadband). It has transformed these companies
from producers to rights owners. Ultimately, some of these companies may become consumer facing, using
broadband for example to create direct relationships with their viewers, by supplying programming directly
under their own brands.

4.6 Ingenious has been central to generating new investment into the independent sector and the creation
of merged “super-Indies”, which have taken advantage of the new rights regime to attract finance and scale
their businesses. Ingenious advised Talkback in its sale to Pearson, Hat Trick in its financing by Kleinwort
private equity and Shed Productions and RDF Media in their listing on the AIM market last year.

4.7 These changes in rights ownership are driving increases in revenues for the independent sector, with
revenues for the sector forecast to rise from £780 million in 2004 to £1.5 billion by 2014. But as importantly
they encourage “British” production, both production that can have international appeal and
commercial returns.

4.8 Both the independent quota and the BBC’s window of creative opportunity are benefiting the growth
of the independent sector and give investors comfort as to the sustainability and scaleability of these
businesses.

4.9 Additionally, we strongly support the review of regulation of ad funding in programme making. As
we note above, creative companies will need to access other sources of funding to fund their production and
the market should be allowed to provide this. We believe that regulation should be relaxed in this area,
subject to the presence of ad funding being properly disclosed to viewers.

4.10 Finally we would note that regulation should not be allowed to generate uneven competition
between existing technology and new technology, the debate regarding TV versus internet broadcast
regulation being in point.

5. Where should the balance lie between the rights of creators and the expectations of consumers in the context
of the BBC’s creative archive and other developments?

5.1 We recognise that the BBC Creative Archive is an initiative by a public broadcaster to encourage
innovation and creativity within the nation. However, this must not be taken as a benchmark or precedent
for the exploitation of rights generally within the commercial sector and copyright must continue to be
enforced.

5.2 We also see that the new delivery technologies will encourage new creativity, as individuals create
content to be made available on broadband or mobile. In some cases, this content is already generating
revenue, for example mobile phone operators paying a small share of revenues for the most frequently
downloaded public submissions on their public access area.

5.3 We are concerned, however, that initiatives such as the Creative Archive, will encourage consumers
to expect that content delivered on broadband should be for free.

5.4 Ultimately, if we are to have a strong, commercial, creative industry, consumers cannot expect rights
produced commercially to be available to them for free. Should this occur, our creative economy will be
damaged, as investors will seek safer homes for their money than the media sector.

6. Other matters we think the committee should take into account

6.1 New technology is raising many challenges and opportunities for the commercial sector, investors,
government, regulators and consumers.

6.2 However, in addition to the questions raised above, we think serious consideration needs to be given
to how investment into the sector is further encouraged and how professionalisation of creative management
can be accelerated. In our view there is a need to increase the amount of investment available to support the
growth of creative companies, as the traditional sources of investment capital, the major conglomerates,
decline.

6.3 As important is how Britain can maintain and grow its domestic creative economy, given that the
reduction in barriers to entry, both through technology and regulation, are enabling overseas companies to
access the UK consumer.

6.4 We think that the market alone may not be suYcient to either safeguard our creative economy, or to
create conditions that will attract more investment. We think there may be a case for examining whether
quotas for other types of content should be considered—for example games, music and film, reflecting the
example of the TV production sector, and whether these would stimulate the establishment of scaleable
businesses in those sectors of the creative economy. This would not just influence investors, but may have
cultural benefits.
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6.5 In addition, all factors which might impact upon or encourage more investment should be looked at,
including the eVect of tax, levies and grants. What is clear is that there remains a “gap” for early stage
creative companies, ie those seeking to raise under £2 million of capital. Ingenious has addressed this
through the launch of its VCTs for the music sector and also the launch of Ingenious Media Active Capital,
which will concentrate predominantly on unlisted UK progressive media companies. However, for those
companies just starting up, sometimes needing sub £1 million finance, access to this capital is very hard to
come by. Without adequate “seed” capital, young media entrepreneurs will be held back from establishing
their companies. Ingenious supports a discussion with Government and private finance to address this gap.

6.6 Creative companies also need to help by obtaining better business and financial skills, to enable them
to attract investment and compete in the global market place.

6.7 We would be willing to work with the Committee to further explore these issues and potential
recommendations or solutions.

7. Conclusions

7.1 The views of Ingenious are based upon the needs of investors. To the extent that de-regulation or the
creation of public domain access for rights damages the marketability and valuation of rights overall, this
will be substantially detrimental to the availability of development finance for creative companies.

7.2 This ultimately will be damaging to the UK economy, because our creative industries have worldwide
recognition and the ability to earn revenues globally from the rights generated. There is an opportunity to
build our creative industries further by attracting capital into the sector based upon the growth in consumer
spending on media, driven by new digital delivery of content.

7.3 If however the value of rights is undermined by consumers being led to believe that all rights in content
should be for free, then investors will leave the sector and identify safer sectors to invest in. We believe that
protection of rights is technology neutral. It is irrelevant what delivery technology is utilised, rights must
still be paid for.

7.4 Unless this principle is maintained, and creative owners are able to monetise their content eVectively
and make a market for their products, our creative industries will suVer because:

(a) investors will be frightened away and will look for other sectors/countries to invest in;

(b) British creative talent will migrate to those locations or territories in which they will be paid for
their works;

(c) Britain will cease to be an important world hub for creative excellence, resulting in a lowering of
our cultural profile internationally;

(d) employment opportunities in a sector which is rapidly developing within our economy—as well as
internationally—will decline; and

(e) tax revenues in the form of income and sales taxes generated oV growing consumer spending on
media will no longer be available to Government.

APPENDIX

8. Ingenious Media plc

8.1 Ingenious Media Group plc is the UK’s pre-eminent media investment and advisory group working
with the cream of British creative companies and talent. Since establishment in 1998, Ingenious has
introduced approximately £3 billion of new capital to the sector, providing venture capital and production
finance, as well as originating market leading transactions through its corporate finance arm. Ingenious is
one of Britain’s most successful companies, being ranked a record number of times in The Sunday Times’
Fast Track for profit and turnover growth.

8.2 Ingenious is known for its specialist, innovative approach to investment in the media sector including:

— investing behind Simon Fuller’s 19 Entertainment, the creator of American Idol and Pop Idol,
subsequently acquired last year by US company CKX Inc for £100 million;

— creating Britain’s newest and fast growing music publishing company, Stage 3 Music Ltd, raising
£50 million of acquisition capital and purchasing catalogues including Gerry Raferty, Aerosmith
and ZZ Top;

— investing in Lionhead Studios, one of thre world’s leading Games developers based in Guildford
whose 2004 title, Fable, was one of the fastest selling games in the US market;

— advising Shed Productions Ltd (Footballers Wives) and RDF (Fakin’ it) regarding their listing on
London’s AIM market;
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— devising, structuring and executing on Robbie Williams’ ground breaking multi-platform rights
deal with EMI;

— providing finance to leading British film producers and talent behind Vera Drake, Girl with a Pearl
Earring, Shaun of the Dead, Kingdom of Heaven; and

— launching a £45 million music fund to invest in new artists and bands.

8.3 Ingenious’ objective is to be a provider of independent capital to the creative industries, breaking the
traditional reliance of these companies on funding from large international conglomerates or “majors”. This
enables them to have greater economic autonomy within the global media economy, encouraging value
growth in the domestic sector.

8.4 Ingenious acts as a bridge between investment and the creative industries through its unique network
of media contacts, professional intermediaries and investors. Our sphere of influence is best summarised by
the graphic below.
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8.5 Ingenious has been successful in attracting investment to the UK media sector because the sector is
dynamic, fast growing and can generate potential returns better than other industry sectors.

8.6 The Group was founded by Patrick McKenna, formerly Chief Executive of Lord Lloyd Webber’s
Really Useful Group and prior to that, head of media at Deloitte & Touche Ross accountants. The principal
ambition of Ingenious on foundation was to be a new and significant source of independent investment
capital to the creative industries, a bridge between City financiers and creative companies. Ingenious was
uniquely positioned to achieve this through its core management team, which combined senior media
professionals with senior professionals drawn from the banking, finance and private equity industries,
creating a powerful blend of specialist media and financial knowledge.

9. Working with Britain’s best creative companies and talent

Ingenious has both invested in Britain’s leading creative companies and talent as well as originated market
leading transactions:

9.1 Ingenious Corporate Finance (ICFL) concentrates on M&A and deal structuring within the media
sector and has been at the centre of many of the sector’s most important transactions. ICFL structured
Robbie Williams’ ground breaking new artist deal with EMI in 2002, which has been widely recognised as
the new model for artist deals. Under this arrangement, Robbie created his own company which owns his
recording and publishing rights and into which EMI invested. Previously Robbie had been contracted under
a recording agreement to EMI but under his new deal, he retained greater control of his creative works,
whilst EMI benefited from participating in all of his works, including for the first time live events.
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9.2 ICFL has been the leading player in the consolidation of the independent television production sector
following on from the changes in rights ownership announced in the 2003 Communications Act and has
represented Britain’s leading production companies. ICFL identified that the reversion of rights to
independent companies would enable them to more successfully attract investment, but only if such
companies could achieve suYcient scale. ICFL represented Hat Trick productions (Have I got news for you)
in securing venture capital investment from Kleinwort Capital and advised Shed Productions (Footballers
Wives) and RDF (Faking It) in their successful floats on the AIM market. These transactions represented
a growing interest and confidence in the creative industries from both private and public markets,
demonstrating that companies that are properly structured and advised can attract significant levels of
finance without recourse to the “majors”.

Recent ICFL deals:

Inmedia Communications

£68.5 million acquisition by Arqiva (July 2005)

Ingenious Corporate Finance acted as a financial advisor to the shareholders of the vendor (The
Carlyle Group)

Sit-Up Ltd

£194 million sale to Telewest Global Inc. (May 2005)

Ingenious Corporate Finance acted as a financial advisor to the shareholders of Sit-Up Ltd

RDF Media Ltd

£48.8 million AIM Flotation (May 2005)

Ingenious Corporate Finance acted as a financial advisor to the shareholders of RDF Media Ltd

19 Entertainment Ltd

£100 million sale to CKX Inc. (March 2005)

Ingenious Corporate Finance acted as a financial advisor to the shareholders of 19 Entertainment
Ltd

Shed Productions plc

£44 million AIM flotation (March 2005)

Ingenious Corporate Finance acted as a financial advisor to the shareholders of Shed Productions
plc

Stage Three Music Ltd

£37.5 million equity and debt capital raising from Apx Partners and HSBC Private Bank

Ingenious Corporate Finance acted as arranger and advisor to the shareholders of Stage Three Ltd

Ingenious Ventures (IVL), the private equity division of the Group, was established in 2001, managing a
venture capital fund on behalf of UBS Capital and the Group. IVL uses its specialist industry knowledge
and connections to invest in the best of British creative companies. Significantly out of its first portfolio of
five companies, only one came from the open market, the majority being identified direct by IVL from the
sector, or created directly as an initiative of IVL.

9.3 IVL’s first investment, 19 Management Ltd, is one of this country’s most successful creative
companies, lead by Simon Fuller, formerly the manager of Spice Girls. 19 was behind the globally successful
TV format Pop Idol, whose US version, American Idol, has been one of the most successful network shows
in the US ever. This format has brought new British talent to the screen—from Simon Cowell to Will
Young —and has generated millions of pounds of overseas revenues to 19. IVL worked with Simon Fuller
to create a multi-rights owning production company and then provided £5 million of working capital to the
company to enable it to execute on its plan. In March 2005, 19 was acquired by the US media conglomerate,
CKX Inc, for over £100 million, a powerful indication of the value US buyers put on successful British media
companies.

9.4 In addition to 19, IVL has invested in Cream, a live events and dance music companies that runs one
of the largest music festivals in the UK, Creamfields. Lionhead Studios in which IVL invested in 2003, is one
of the world’s best known computer games developers, producing games for the worldwide market. Its
release of Fable in 2004 was the fastest selling title on the X-Box games console in the US for that year. Peter
Molyneaux, the founder of Lionhead, is widely regarded internationally as being one of the most important
figures in the games industry.

9.5 As a result of the changes to the rights owning position for independent TV producers, IVL identified
that smaller to mid size producers would want to exploit these rights independently from the broadcasters
who had traditionally done so. However, as a consequence of the reversion of rights, IVL also recognised
that broadcasters might provide less than 100% of new production budgets on the basis that international
rights were not automatically acquired on commissioning. Accordingly IVL established and funded
ID Distribution, as an independent international TV rights distribution company, to represent these



3527292013 Page Type [O] 08-05-07 12:46:55 Pag Table: COENEW PPSysB Unit: PAG1

Culture, Media and Sport Committee: Evidence Ev 235

producers. By providing suYcient capital to ID, ID is able to provide cash flow or deficit finance to
producers to enable them to close the gap budgets. IVL identified the management team to operate the
company, drew up the business and strategy plan and has worked alongside management to develop the
companies business. ID was listed in its first year of trading as one of the top 12 distribution companies in
the country.

9.6 Another example of IVL’s generation of investment propositions internally is Stage 3 Music Ltd.
Stage 3 is a music publisher, acquiring music rights catalogues and exploiting these internationally. When
IVL came up with the idea to create a new music publishing company (2003), market sentiment was generally
very negative about music rights due to the impact of digital piracy. However, IVL recognised that music
publishing was not aVected by piracy and that the value of music rights would continue to appreciate. It
located a manager for its concept, Steve Lewis, a veteran music publisher, and funded the start up costs of
Stage 3. In 2004 Ingenious successfully raised a further £50 million of acquisition capital from Apax Partners
and HSBC enabling Stage 3 to purchase a number of premium music catalogues—Gerry Raferty, Aerosmith
and ZZ Top. Stage 3 is now amongst the leading independent music publishers worldwide.

10. Ingenious Investments provides production finance to the film, TV, games and music industries. Its
activities underscore the original aim of Ingenious to break the stranglehold of the major conglomerates on
financing creative companies and enable those companies to retain more of the value in their production.

Investments have financed many leading films, including some of Britains most successful films and talent:

Kingdom of Heaven

Director: Ridley Scott
Producer: Ridley Scott, Terry Needham
Cast: Orlando Bloom, Liam Neeson

Proof:

Director: John Madden
Producer: John Hart, JeV Shar, Alison Owen
Cast: Gwyneth Paltrow, Jake Gyllenhall

Shaun of the Dead

Director: Edgar Wright
Producer: Nira Park
Cast: Simon Pegg, Kate Ashfield

Vera Drake

Director: Mike Leigh
Producer: Simon Channing-Williams
Cast: Imelda Staunton, Phil Davis

Closer

Director: Mike Nichols
Producer: Scott Rudin
Cast: Julia Roberts, Clive Owen, Jude Law, Natalie Portman

Alien vs Predator

Director: Paul W S Anderson
Producer: John Davis
Cast: Sanaa Lathan, Paoul Bova

10.1 In 2005, Ingenious launched a new music fund, the Ingenious Music VCT, specifically aimed at
providing investment in new acts and bands. Ingenious launched this as a response to the needs of the music
industry, particularly the independent sector, whose traditional source of finance, the majors, were reducing
their levels of investment as a result of the impact of piracy and technological changes on their businesses.
The VCT was the fastest selling VCT with investors in 2005, showing the appeal creative industries can have
to investors.

10.2 Ingenious represents the view of investors

10.3 Ingenious’ views set out in this submission are made in its position as a leading financier in the sector.
The Group works closely with the leading creative talent and organisations in the country and its aim is to
identify and invest in the best opportunities available. This gives Ingenious a vested interest in ensuring that
the creative industries remain an attractive place for investors to place their money and for the industry to
continue to grow.

10.4 Investment flows into the sector are impacted by various factors, but changes in legislation,
regulation and technology are important drivers to the sector.

27 February 2006
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Witness: Mr Patrick Bradley, Director, Ingenious Media, gave evidence.

Chairman: For our final session, could I welcome
Patrick Bradley, Director of Ingenious Media which
is one of the main investment companies in this
sector and, therefore, represents another very
important element. Could I ask Paul Farrelly to
begin.

Q498 Paul Farrelly: Thank you very much for
coming along, and I hope we can tease out some of
your trade secrets so that we can spot the next
Google or YouTube before you do. In your
submission you quite rightly draw attention to the
change that is happening in the industry which has
been driven by new technology. How are investors
reacting to that? What do you look for as an
investor? Where is your money flowing round?
Mr Bradley: I think the key element that we always
look for, being an investor who is primarily
interested in content as opposed to technology, is the
quality of the management team and the quality of
the creative excellence of that team. Where we are
sitting now is we see opportunities for investment
being created by the impact of changes in
technology, changes in regulation and changing
consumer habits of consumption and media. From
our point of view as an investor, and I think this goes
for most other investors in this sector, what we see
is a breakdown of the existing business models, the
existing forms of funding into those businesses and
an opportunity for high-growth investment. That is
really the potential we are looking for and that is
where money is flowing at the moment. We see
investment moving towards mobile opportunities,
IPTV platforms, content aggregators, new ways of
digital marketing or digital advertising and also to
digital film and digital music. Old media’s growth
has now flattened and will decline and from an
investment point of view, these changes in diVerent
drivers in the media market are creating a perceived
opportunity for high growth.

Q499 Paul Farrelly: When you say content is king,
and it is content rather than technology per se, how
do you define content from a range of original
production to content through to aggregation?
Mr Bradley: I think primarily what we are looking
at is production in the sense of the production of
content, the actual programme, record or game.
That is where we see value being created because,
ultimately, consumers choose to go to a particular
delivery system because it will provide them with the
content that they are seeking. I think a very good
example of this was last year when I was driving my
daughter to school and there was a huge hoarding up
on the side of the road which said, “If you want 24,
get Sky”. Some of you may be familiar with that
particular programme. What that told me was here
was compelling, quality content that was being used
by a delivery platform to drive new subscriptions.
Our view is always that quality content, demanded
content, is the thing that will drive consumer
revenues and will drive uptake of particular
platforms to deliver them.

Q500 Paul Farrelly: There has been a lot of comment
surrounding the Google takeover of YouTube on
copyright in particular. There was no point suing
YouTube because it had no money but now it is
Google, which has bundles of cash, it is fair game.
How important, if at all, is that issue of copyright
when you look at an investment opportunity?
Mr Bradley: I think copyright is extremely
important. To make a general point, investors are in
the media space because they think they can make
high returns from investing in that particular area.
They are not necessarily wedded to coming into the
media; if they can find higher returns in other sectors
of industry, they will go there. What they do not
want to do is to see themselves investing in a
company, a production of some programming or a
game that cannot be protected in the sense that they
cannot see a way or a period in which they can
recoup their investment. From our point of view,
key to us is to see that our investment in the content
is monetised, ie that we can get a return from it. I
think the experience of user-generated content
though does tell us that there are other ways of
monetising content in the sense that YouTube,
MySpace and the other community sites are
beginning to create some form of advertising
revenue. Now that is around non-copyrighted
material, eVectively non-professional material, so
there is another business model that is forming but,
ultimately, our view is that without copyright it
would be very diYcult to create a sustainable and
consistent flow of investment into the sector.

Q501 Paul Farrelly: I was a City editor of a national
newspaper during the dotcom bubble and I was
shaking my head until, generally, it all fell apart.
Clearly, there has been a lot of head-shaking at the
sort of price that Google has paid for the likes of
YouTube—okay, it is in shares, it is not hard cash
and someone has paid for the site by the rise in
valuation—but in terms of valuation, how would
you rationalise a valuation such as that on a place in
a company that is not really making any money and
that is just over 18 months in business?
Mr Bradley: Personally, I could not rationalise those
sorts of valuations and in terms of what is happening
to valuations in the market at the moment, they are
certainly very high for those hot spots in the sector.
Investors are paying high, almost auction prices to
enter that market in the expectation that there will
still be very significant value growth in that sector. It
is diYcult to justify those valuations from where I
sit, but Google obviously has strategic reasons why
it has done that, which may not appeal to a private
equity investor or a venture capital investor. I think
what is important to realise is the diVerence between
where we were in the dotcom boom and where we are
now. We did not make any investments at that time
because we could not see where the value was. The
diVerence is now there is true economic relevance to
the models. You can see that they are beginning to
be monetised, you can see the consumers are
migrating to those new platforms and are beginning
to spend money on those platforms and you can also
see that sponsorship and advertising revenue is
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beginning to be generated through those new means
of delivery. I think that is the diVerence. You can see
transparency over new revenue beginning to come
through.

Q502 Adam Price: I would just like to challenge the
content is king view of the world because it seems to
me—and you are more of an expert than I am
obviously—that context is king in the new phase, in
a web 2.0, because you have got the rise of these
social networking sites, where it is not so much
about content, it is about interactivity. Even with
user-generated content there is a lot of rubbish on
YouTube, is there not? You do not go on to
YouTube or Google Video because you want to see
a specific thing necessarily, you go on there because
you are bored, you want to do a bit of virtual
daydreaming. Are we not entering into a new phase
where it is interactivity and context that are more
important rather than the programme or the bit of
music that you want?
Mr Bradley: I think YouTube, user-generated
content, is complementary to professional content. I
do not think it is going to replace it. You see some of
the videos that come out of YouTube that have
become popular around the world. I do not know if
you know the example of the two Chinese boys
mimicking a hit song which went around the world?
Why did that go around the world? It entertained
people. I do not think that changes our view that
content is king, it is a certain type of content. If you
look at what is sitting behind the main page of
YouTube, you probably have got hundreds of
thousands of videos that no-one ever watches
because they are not entertaining, they are not
compelling and no-one wants them. I agree with you
that we have created a new way of entertainment
through YouTube and MySpace, but I would
disagree with a view that would lead to the
conclusion that in some way would replace
professional content or make it decline in
importance. For example, if Robbie Williams made
his next album exclusively available on YouTube or
exclusively available in digital form, I think you
would see that consumers who like Robbie Williams
would go to that destination to get it. It would not
be the platform that would be driving that, it would
be the content.

Q503 Chairman: There is obviously a migration to
social networking and these alternative forms which
is having quite a severe impact on traditional
broadcasters. While I accept that the advertising
market can grow a bit, at the end of the day if the
advertising share taken by YouTube and MySpace
grows, what is that going to do to a traditional
broadcaster like ITV? Would you invest in ITV now?
Mr Bradley: I would not like to comment on any
specific investment opportunities at the moment. I
think what is true to say is that, absolutely, you see
a migration of advertising away from traditional
media into digital media. I think your question is: is
that a zero-sum game? I think to some extent it is,
that there is an advertising cake which is currently
being shared between these two areas. In many ways,

I think that brands which are advertising may well
be able to reduce the amount they are spending
because the performance and the return of their
advertising in a digital scenario is sometimes much
better than general advertising because through
digital means they can collect data as to who is
watching a particular piece of content, what are their
interests, what is their age group and what is their
location. In many ways, they can make smaller
amounts of advertising spend more eVective because
they are targeting it in a more rifle shot manner
towards the audience which wants to hear about
their product.

Q504 Chairman: If you are right that the advertising
cake is pretty much defined, then that does suggest
that the outlook for traditional broadcasters is not
great, would you accept that?
Mr Bradley: It depends what you consider to be a
traditional broadcaster. ITV, for example, has its
main channel, ITV 1, but it also has a successful
digital strategy through ITV 2 and ITV 3. I was
listening to Les Moonves, who runs CBS in
America, speaking the other day and his view of the
world was eVectively that networks, wherever they
are broadcasting, rely on compelling, premium
content to drive advertising. Advertisers have to
know the audiences are there and I think if you look
at the ITV situation, that is what is impacting at the
moment in terms of how the ratings of which are
flowing through to the advertising spend.

Q505 Chairman: If we are dealing with content
which may only be 30 seconds or two minutes, which
is very short, do you think that there are still going
to be ways in which that can be supported by
advertising?
Mr Bradley: Yes. We are seeing in terms of the
opportunities coming to us in terms of younger
companies, mobile content, IPTV, and even user-
generated content sites, what they are looking to do
is to integrate advertising and sponsorship into the
content itself so that when you download a video on
your phone or on the internet, you will have a pre-
roll of advertising that is already inserted and put
round that video block. We are already seeing that
model beginning to form.

Q506 Alan Keen: It is all moving so fast, is it not?
Your job would be a horror if you were advising
people where to invest. I cannot see where the money
is coming from or where it is going to come back to.
I am speaking as someone who knows absolutely
nothing about it. I am trying to quickly understand
and move on from what has been said. Is it not the
people providing the platforms that really control
the advertising and control the income on it, and yet
the rest of it seems so ephemeral, it seems to be hard
to get a grip on it. Try and help me out a little bit,
you can see I am struggling.
Mr Bradley: I do not think it necessarily will be the
platforms that control the advertising. That is a
commercial negotiation between the content
supplier and the platform as to who retains the
advertising revenue and who retains the right to sell
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that advertising. We see a tension at the moment
between the mobile operators, the aggregators and
the content producers who are delivering content on
to those platforms. From the point of view of the
mobile content producers, advertising revenue is
obviously very important in terms of creating a new
source of funding to produce more content, because
the current business model for content on mobile is
that in most cases the mobile operator will take 50%
of the revenue oV the top and then pay the balance
through to the content producer who will then pay
his royalties and pay his production costs. It is quite
a low margin business for content producers at
the moment, so they are looking around for
other revenue streams to support their content
production budget.

Q507 Alan Keen: Obviously, we are representing
Parliament here. Is there anything that we should be
doing to help the industry? It is a very important
industry and fascinates a lot of people. What should
we be doing?
Mr Bradley: I think what is key to understand is that
Britain currently has a creative reputation in the
worldwide market; that the creative industries are
globalising very, very rapidly but that we cannot be
complacent about what we have done to-date. I have
just come back from MIPCOM, which is the
international television festival down in Cannes and
all of the hoardings around town have been put up
by the Government of Singapore, which is putting
quite significant capital behind attracting creative
talent into Singapore to support their creative
industry. I brought this along just to show you an
example, which is: “I made it in Singapore”. When
you look in this flyer in terms of the production that
they have funded so far what is also significant is that
the language used in all of this production is English.
English, in many ways, has become almost like the
US dollar; it is the international currency of content
creation. I think there is a real risk that if we do not
get this right in terms of being able to get the right
framework for our creative industries, the threat
from the Far East and from India will grow and we
will not be able to create a sustainable creative
economy here; we will not be able to have consistent
flows of investment here because investment will
flow to those other countries. What is important to
recognise, also, is that in those new emerging
creative economies this is not about people just
doing animation—actually doing the jobbing in
animation—this is about real creativity, the
origination of ideas, which is the equal to anything
that we are doing here. So that is really what I would
flag up to you, which is that it is important now that
we get this right, that we realise the market is
globalising and that we cannot be complacent about
what we have done so far in this area.

Q508 Alan Keen: Whenever we watch a programme
or listen to a discussion about education—and the
last time I heard it was on the film History Boys—we
hear about media studies. Media studies, which used
to be the source of all that, was further education
teaching people how to make TV programmes and

we end up with 50,000 people trained to do it and
1,000 people having the opportunity to do it. There
is no way you can specifically train people for this
sort of industry, is there?
Mr Bradley: I think what is important here is
business education. I think that is where we have
been failing. The Americans call it “show business”,
and they call it “show business” for a reason, which
is you have to have the show and you have to have
the creativity, but on the other side you have to have
business; you have to understand how to monetise
that product, how to capture those revenues and
how to do the right deals. I think we are seeing in
this country more courses—MBA courses, for
example—to encourage people who are going into
media to actually get the right sort of business
knowledge to go forward on that basis. What we
also need to do is we need to encourage
entrepreneurs who, in my view, are born not made
by having the right environment for them to go out
and try to succeed. I think education is key for them
as well in terms of trying to give them an idea about
how businesses do work and the business structure
that they are actually operating in because when
young teams come through the door to see us one of
our key questions is what have they done in the past
and how much do they understand about the
business sector that they are operating in. When you
look at their business plans sometimes, some of them
are really smart; they have done their research and
they are really displaying to you the fact that they
understand how all the numbers go together, but
many come through who are naı̈ve and have not
actually been given the right advice and do not quite
know where to go and find it. So I think there is an
important role to play in terms of business education
and business networking for those teams so they
understand where all the pieces of the value chain
actually come together: who are venture capitalists,
who are major corporations, who are in film
production, how they are funded and how do they
make money.

Q509 Alan Keen: We are a scrutiny Committee but
is Government itself asking the right questions and
are they listening, if you are telling them?
Mr Bradley: I think they are asking the right
questions. I do not know whether they are listening.
I very much hope they are. I very much hope that
they are listening to the fact that we have a real
opportunity in this country but we do not have very
long. Digital media is breaking down entry our
market. It means that someone sitting in America or
India or wherever can access the consumer here, and
the consumer can find them as well. Things are
changing very rapidly, so we need to make sure that
we have got the right environment so that
investment stays here and is consistent and creates a
content industry here.
Alan Keen: Thank you very much.

Q510 Chairman: Just following on and going back to
Singapore, the challenge of maintaining the industry
in this country and creating industries here, is it a
question of skills, is it a question of tax incentives? Is
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it the legal framework for protection? What are the
key things which will make investors continue to
invest here and not in Singapore?
Mr Bradley: Creative skills are, obviously, key but I
think we have got those aplenty. Tax is also
important. It is one of those drivers in terms of
encouraging investment into the sector. I think VCT
has been quite successful in that. However, I think it
is also risk capital. I think that is key. It is the balance
between private and public risk capital. How much
risk does the private sector take in early stage
companies and how much does the public sector
take? I think there is a discussion to be had around
that, which is that very early stage companies—
those that do not necessarily have a great track
record and who cannot necessarily attract
investment from the larger investment funds—find it
very diYcult to find the capital. When I look at what
the Singaporeans are doing, what they are saying is:
“We will give you risk capital, we will invest on an
equity basis in your production as long as you come
to Singapore to make that film or that television
programme”. So they are using the availability of
risk capital—public money, if you like—to attract
creative producers into their territory.

Q511 Chairman: You are suggesting the
Government should be investing in small firms, so
we are back to the National Enterprise Board?
Mr Bradley: I am not suggesting that; what I am
saying is that I think there is a balance to be achieved
between private and public in terms of attracting
private money into the early stage sector but having
an element of public money that is present, if you
like, almost on a match basis, that can share some of
that risk. I think for private investors, looking at
very early stage media companies, it is a very diYcult
one for them to get their head round to invest in that
because the risk is just too high.

Q512 Chairman: You would accept that the track
record of the Government investing in private
companies has not been terribly successful.
Mr Bradley: I would agree with that. I think that it
has to be done within an industry framework, so
the industries themselves need to partner with
government and the investment companies to find
the best way of structuring that sharing of risk, at
that early stage.

Q513 Philip Davies: What proportion of your
investments are in the UK and do you see that
proportion increasing or decreasing over the next
few years?
Mr Bradley: Our first fund which we established in
2001 was wholly invested in the UK. We invested in
“19” which was the company behind Pop Idol and
the investor behind Lionhead, which was a games
developer based in Guildford which was bought by
Microsoft at the beginning of this year. However,
100% of our investments in our first fund was aimed
at the UK. In terms of our new fund we are primarily
focused on the UK but we are looking outside the
UK as well for about, I would say, 25% at this time,
just because with the new digital media environment

and the fact that media talent is mobile
opportunities for investment are also occurring
outside Britain.

Q514 Philip Davies: Which do you see as giving the
most growth potential, your investment within the
UK or your investment outside the UK?
Mr Bradley: I think that depends on the individual
opportunities and the individual sub-sectors. I think
there are high growth opportunities in the UK at the
moment, and we have certainly got significant deal
flow coming through the door in terms of
opportunities for us to look at. So, at the moment,
we have not made any investments outside the UK.
We may have suYcient opportunities within this
country to invest the entire fund here.

Q515 Paul Farrelly: Something that has always
helped investors like yourselves to mitigate against
risk is the availability of tax breaks as an alternative
to direct government investment. In this country in
media terms tax breaks are focused on encouraging
film production but, of course, the danger of the tax
break is that it opens the door to widespread abuse,
and we have seen changes in the regime for film
production. Is the approach to media too narrow?
Clearly, if we give you free money from the taxpayer
you are going to say: “Yes, we should have it”, but
is there more that the Government can do, and are
there any particular examples you might want to cite
where you feel that this would encourage the
industry but would not open doors to widespread
abuse? Things that other countries are doing that we
are not, in this sense.
Mr Bradley: I think that is diYcult for me to
comment on. I can certainly come back to you on
that. I think our view is that certainly the VCT
structure in terms of the raising of the relief to
marginal rate is good because it encourages more
money not just into media but into general early-
stage businesses, and that was a very useful break in
terms of that sharing of risk reward between, if you
like, the Government and the private sector; that
private investors coming in there had their risk
mitigated. So tax is clearly important but I think
equally as important is the regulatory system. I think
that what has happened in television production in
terms of the rights flowing back to TV production
has been very important in attracting new
investment into that sector, because those
companies are moving from being producers who
are wholly reliant on a production fee from the
major broadcasters to rights-owners with the ability
to monetise their content both in the UK and
internationally. So I think tax is important but, also,
the eVect of regulation is equally important.

Q516 Chairman: Can I just ask you to say a word
about copyright. Presumably, as an investor, in
order to obtain a return from your investment in
creative industries copyright is fairly important to
you. I think that came out in the evidence you
presented. There is this debate about the extent to
which we should be strengthening copyright
protection against those who argue that, somehow,
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this prevents artistic enterprise and creation and
actually we should have less copyright protection.
Can you give us an idea of your point of view and the
way you see it?
Mr Bradley: My point of view is firmly with
copyright protection. I think that if you want to
maintain consistent flows of investment into either
media companies or single projects that is going to
be very diYcult without copyright protection
because investors will then ask: “How do we get a
return on our money if this property is not capable
of defence within the market?” So we are
unequivocally a supporter of copyright protection.

Q517 Chairman: And, therefore, digital rights
management as well?
Mr Bradley: Digital rights management, obviously,
is important. Obviously, there have been some issues
raised recently in terms of the interaction between i-
tunes and i-pod and DVDs or CDs provided with

copyright technology but then integrates itself into
people’s computers or whatever. DRM is important
for us because it is another mechanism by which we
can ensure that revenues are secured, and copyright
can be monetised. However, what I would say, in
terms of those examples I just gave is this is a cycle
that has continued for many decades. I remember
when I was working in the music industry the battle
between minidisc and CD. In those circumstances, if
minidisc had won out then that would have driven
the uptake of Sony minidisc players in the same way
as i-tunes right now is driving the uptake of i-pod. At
the end of the day I think it is a competition issue
what happens when a player becomes dominant in
the market. At the moment you can see that there are
other means that consumers can access content—
either through other MP3 players, CD, music
DVDs—so they do not have to go to i-tunes; there
are other means of obtaining that content.
Chairman: I do not think we have any more
questions. Thank you very much.
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Memorandum submitted by Google

Further to the invitation of the Committee to give oral evidence to the Inquiry on New Media and the
Creative Industries, Google would like to provide the following written evidence.

1. About Google

1.1 Google is a public and profitable company focused on search services. We also serve corporate clients,
content publishers and site managers with cost-eVective advertising and a wide range of revenue generating
search services.

1.2 Google is the world’s most popular search engine. We help people find, organize, create and
communicate information. We employ some 8,000 full-time employees worldwide, including approximately
2,000 within Europe, Africa and the Middle East.

2. The Impact upon Creative Industries of Recent and Future Developments in Digital
Convergence and Media Technology

2.1 The exponential growth of online activity and digital convergence has created new markets, with new
opportunities for both consumers and businesses.

2.2 The key impact is to provide new platforms for the creative industries to distribute their content to
a wide audience and seek new revenue streams. This brings with it the key challenge to respect the
responsibilities of individual consumers and content providers operating in these new markets, not least in
supporting intellectual property rights.

2.3 Individual consumers are using the opportunities the internet brings to express themselves—to create
and communicate, to organize and influence, to speak and be heard. Go to Google Video or YouTube and
you’ll see that the communities using these services view themselves not as passive recipients of broadcast
content but active participants in the creative process. Trying either to control user preferences or to curtail
their choice is doomed to failure. Why—because people want control over their media, rather than to be
controlled by it.

2.4 Less obvious is the way in which the net has created valuable new opportunities for established
players in the creative industries. The reality is that the internet’s rising tide is lifting business across the
board. Take the music industry for example:

— Apple’s iTunes store didn’t exist four years ago. Today it has sold more than a billion songs online.

— Or David HasselhoV who made his video—Jump in My Car—available on Google Video well
before it went on sale. This generated over six million play backs, masses of user interest and
catapulted the song straight to number three in the UK charts.

2.5 Earlier this month four major media companies—CBS, SonyBMG, Vivendi Universal and Warner—
signed deals with either Google or YouTube. All see the enormous potential the internet oVers.

— There are now one billion people online—by far the biggest market the world has ever known.

— It is the cheapest and most flexible distribution platform available—its simple protocols and open
standards enable people to communicate anytime, anywhere, anyhow.

— The internet has spawned the most targeted and measurable form of advertising we’ve seen to date.

2.6 Most important of all, the internet has made it possible for content owners to interact with users,
harnessing their talents, ingenuity and enthusiasm, in ways that were unimaginable just 10 years ago.

— This summer, for example, NBC—makers of the American television series The OYce—ran a
competition on YouTube where fans made their own promo for the hit TV show.
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— And we’ve seen singers—like Teddy Geiger—and bands—like Cartel—interacting directly with
online communities to drive interest in their music.

2.7 The trend is clear—instead of viewing user creativity as illegal activity, many media companies now
see it as an opportunity to raise awareness of their content.

The internet is not a zero sum game

2.8 The internet is not a zero sum game—it’s not “either-or”, but “and”. Media companies can, for
example, create their own destination sites and work with search engines to help people find their content.
Just as retailers use the internet to market their products (one study suggested that around 60% of customers
research their purchase online before going to a shop to buy it), broadcasters can stream videos online and
use interest in these clips to promote their shows on TV.

2.9 In the digital world one person’s success doesn’t necessarily come at another’s expense. Google’s
growth is a great example of this fact. We have hundreds of thousands of online publishing partners whose
income—along with 40% of our own—derives from the advertising we place on their websites.

2.10 Google does best when our partners do well. And that’s because we don’t actually create or own
content. We are a technology company in the search and advertising businesses.

2.11 At Google we help users find, create and communicate information and enable people—individuals
or companies—to make money from their online content through targeted advertising.

3. The Effects upon the Various Creative Industries of Unauthorised Reproduction and
Dissemination of Creative Content, Particularly using New Technology; and What Steps Can or
Should be Taken—Using New Technology, Statutory Protection or Other Means—to Protect
Creators

3.1 The rules of production and dissemination of creative content have been rewritten and new
opportunities now exist to create and communicate. Now anyone can record songs and upload online; shoot
home movies, edit, add special eVects and broadcast to millions worldwide; or write a blog, sharing opinions
and comments with readers in diVerent countries and on diVerent continents.

3.2 The Internet has broken down many of the barriers that exist between people and information—
eVectively democratising access to human knowledge. By typing just a few keywords into a computer you
can learn about almost any subject. Google is one of many organisations that work to make this possible.

3.3 But today only a fraction of the world’s information is available online. Google’s corporate mission is
to help organise the world’s information and make it universally accessible and useful, which means making
available a lot of information—newspaper articles (many written over a century ago), books (of which there
are millions), images, videos (including all of the new footage users are creating), websites, important
financial information and much, much more.

3.4 Millions of people use Google’s web search engine every day but few realise that it is the balance of
copyright law that enables it to exist.

4. Where the Balance Should Lie Between the Rights of Creators and the Expectations of
Consumers

4.1 Google’s approach to content is based on three key principles. First, we respect copyright. Second,
we let owners choose whether we include their content in our products. Third, we work to bring benefit back
to content owners by partnering with them.

Respect copyright

4.2 There are many legal rights that help protect content. Among the most important is copyright, which
ensures that content creators are rewarded for their creative endeavors. It also helps foster future creativity.

4.3 Those laws—while protecting rights’ owners—also encourage others to make use of content in limited
ways. That is why newspapers are allowed to include short quotations from in-copyright books in their
reviews. That is also why search engines can show snippets (small excerpts) of text in their results. Copyright
owners benefit from these types of usage because they help to publicize their works.

4.4 Google News is a good example of how Google protects copyright in practice. We index the content
of thousands of news sources online. When a user enters a query into Google News, the search results show
only headlines and snippets from the relevant news articles. If users want to read the story, they must click
through links in our results to the original website.
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4.5 Google Book Search is another example. We are digitizing and indexing millions of books as part of
our eVort to make these works as easily found as web sites are today. Some of these books are in the public
domain. For those, we will show users the books’ full text. Others books are in copyright. For these we show
only bibliographic information and a few snippets of text, unless we have the owners’ prior permission to
display more.

Let owners choose

4.6 We respect the wishes of content owners—even if use of their work would be perfectly legal. For
example if a content owner asks us to remove his or her content from our web search results, we do. If a
newspaper does not want to be part of Google News, we take the paper’s stories out. And if publishers would
prefer not to have their books included in Google Book Search, we honor their requests. It’s simple: we
always allow content owners to opt out—quickly and easily.

4.7 Of course some people argue that we should be asking content owners to opt-in, not requiring them
to opt-out. Google aims to provide comprehensive search results. This would be impossible in a world where
permission simply to index (which is entirely legal) was necessary. But we also believe that opt-out rather
than opt-in benefits not just Google and users, but also content owners.

4.8 If content isn’t indexed it can’t be searched. And if it can’t be searched, how can it be found? Imagine
a library with no index of titles or subjects of the books on its shelves, or no catalogue of the authors who
wrote them.

Benefit content owners

4.9 We partner with publishers, news organizations and others to help them to reach a wider global
audience. By enabling users to discover information, Google drives web traYc, customer queries,
advertising revenues and sales to our partners—both online and oZine.

5. Conclusion

5.1 Protecting content owners’ rights, respecting their wishes, helping to reward them for their creative
endeavors—these are the primary principles that guide Google’s approach. We believe it’s the best way to
make the world’s information universally accessible and useful.

5.2 The great paradox of the digital world is that as more and more useful information comes online
(today only around 15% of the world’s data is digitized), it will be harder for people to find what they want.
Online content and web search engines exist—in fact, can only exist—as symbiotic partners, both of whom
profit as technology enables more users to find the information they’re looking for.

25 October 2006

Witnesses: Mr Nikesh Arora, Vice President of European Operations and Mr Andrew McLaughlin, Head of
Global Public Policy, Google, gave evidence.

Chairman: Good morning everybody. Welcome to
this, which is a special session of our inquiry into the
new media and the challenges which it oVers to the
creative industries. In an inquiry into new media it
would have left a huge gaping hole had we not had
an opportunity to talk to Google who clearly are
now a major, if not the major, player in this area, so
we are particularly grateful to Nikesh Arora, the
Vice President of European Operations and to
Andrew McLaughlin, Head of Global Public Policy
for coming to give evidence to us this morning.
Welcome, and can I invite Philip Davies to begin.

Q518 Philip Davies: Morning. Why do you think
that there is no UK equivalent of Google, YouTube,
MySpace or any other equivalent new media
business, is there something wrong with Britain why
we cannot foster such business?
Mr Arora: I think there are examples of companies
which have fostered this market as well, if you look
at Cambridge, we have a very good relationship with

what is going on and we see lots of innovative
businesses out there and I have only been in this
country myself for about two years, and four years
in Germany. The one big diVerence we see there is a
cultural diVerence between Silicon Valley and here:
in the US it is okay to fail and I think culturally it is
sometimes hard in this country for people to be
accepted once they have failed. That is one big
diVerence I found from a cultural perspective, but
other than that I do see lots of companies over here
which are trying to do similar things and launch
similar projects in this market place. In fact Bebo,
which is a local company, is now giving Facebook
and MySpace a run for their money. Skype was
started in this part of the world, it was not started in
the US, so they are examples recently of internet
companies starting in this part of the world. We
think this is a huge market, we think Europe and the
UK especially is one of the bigger markets for us, we
generate 16% of our revenues and we now employ
over 2,000 people in Europe so this is a huge market.
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Q519 Philip Davies: You think it is more of a cultural
thing why we might be behind the times on new
business because we do not like failure or we do not
celebrate people taking a risk as much as we should.
What changes do you think we need to alter that
cultural standpoint? What sort of policy changes do
you think would be needed to change that culture
and to encourage people to take advantage of the
new media sector?
Mr Arora: I think it is already happening. If you
look at how the internet is sort of creating a global
community by itself, over a billion connected people,
and five years ago, seven years ago, it was hard for
global trends to be seen by teenagers or people in
these markets. I do not know the precise numbers,
but I know that there is a substantial share of
teenagers and people in their twenties and thirties
who use these services like MySpace, Skype, Google,
and YouTube, they are very aware. It is funny, we
have done some research that the young people do
not read as many newspapers as older people do, but
they seem to have more information than older
people, so they have figured out a way of absorbing
information from the internet. Just them having
access to what is happening around the world and
how success can be created by two people in a garage
is already creating people out there who are
beginning to think, “What can I do diVerently?”
Reading The Financial Times this morning, there is
a young kid from school over here who started a
website called PrepMe, and it is a friend of Stanford.
So clearly there are people who are looking at
success which is happening in Silicon Valley and
saying, “I can replicate this, I have great ideas”. The
internet brings with it the opportunity to do this and
there are three very fundamental trends which are
happening out there which I think are going to make
this a lot easier process. One, is the tools of
production have become very cheap, so that
anybody with a video camera or with a telephone
can actually go and make a video clipping and
produce content. Creating music is no longer as
complicated as having to go and have a huge
recording studio in your £5 million pound house,
you can create audio as quickly as you like. The
second thing which is happening is the proliferation
of broadband. If you look at the UK with over 70%
broadband, you cannot walk around a street corner
without being assaulted by someone trying to sell
you broadband, so clearly the proliferation of
broadband is causing a tremendous amount of
access and ability for people to consume this
content. And lastly I think the cost of storage is
coming down. I read a fascinating statistic the other
day from the University of California at Berkeley
that in 2002 five exabytes of content were created.
For us laypeople that would take us 40,000 years to
watch if it was television programming, that was just
in 2002. But fascinatingly today’s iPod which stores
about 10,000 songs, we believe in five years you will
have the equivalent which can store all the music
ever created on one iPod. So when these things begin
to happen and people have access to information,
you will see creativity and it will open up borders
from a national perspective.

Q520 Philip Davies: Is there anything specifically
that the US Government has done to encourage
your sector that perhaps the British Government
could do that would help?
Mr McLaughlin: Let me oVer an observation. One
thing that this Select Committee might want to take
a look at is, let us assume that you were able to
generate very risk friendly entrepreneurs in this
country. And I think you can, I think you do, I think
Google were incredibly bullish in the UK, we have
got a major operation here, we find that we are able
to hire incredibly talented people out of your
universities. One thing you might look at is how do
those people get funding and financing in order to
turn their ideas into businesses. One of the
observations that has been made regularly about
Silicon Valley is that it has a very well-developed
infrastructure, well-developed ecosystem of
financing around start-ups and new businesses and
new ideas and that is very rare, it is a very unusual
sort of ecosystem. Nikesh mentioned Cambridge.
These clusters of universities and technology parks
and technology businesses that are spinning out of
the universities would be one logical place to look
and see how is it that somebody coming out of the
university or a young faculty member with a great
business idea, how is it that they could get funding,
what kind of funding is available to them now. From
the government perspective the question would be,
“Are your policies aligned in order to encourage
risk-taking by financiers to put money into these
potential business ventures?” It is just an
observation, I know that some people might look
at it.

Q521 Philip Davies : Could you tell us something
about what you see as the major threats and
opportunities to the creative industries, even with
the new changing media landscape that there is,
what do you see for your business and for your
sector as the major opportunities and threats?
Mr Arora: What is going on out there is a huge
opportunity as far as the creative industries are
concerned, because eVectively, as I mentioned
earlier, the proliferation of broadband and the
breaking down of the national barriers from a
content consumption perspective is you suddenly
have a lot more people who can serve their public.
Creative industry should be based on a model that is
created once and distributed as many times as we can
as cheaply to as many people as we can. If you can
do that it is going to eVectively maximise your profits
you can then fall back into being the more creative
hopefully. And if you think about what is happening
there, given the proliferation of broadband and the
tools of production going down today, you have a
billion connected people around the world, where if
you can produce the FT and you can show it on the
internet and somebody in India and somebody in
China can consume it as long as they can find an
adequate monetisation model. That is happening all
across the board wherever content is being created,
so I think the internet is providing a huge
opportunity from a distribution perspective for all
those content creators. There are two challenges:
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and the one challenge is making sure that the content
creators understand the monetisation models that
are available to them, whether it is somebody paying
for content or there is somebody using advertising as
a means for monetising their product: and the
second challenge is for them to make sure that they
embrace and adapt to and adopt this methodology
and these new media.

Q522 Helen Southworth: You were touching on the
relationship with the universities within Silicon
Valley and the ecosystem. Can you give us some kind
of assessment of where we are? You mentioned
Cambridge, but coming from the North West I
know that there are many other universities of
excellence and I am wondering how we are doing in
terms of connecting up the bright young people with
ideas that you talked about that you wanted to hire
and the bright young people with ideas that we want
to be able to create something that could go to
Google size or could go something intermediary or
could go to something smaller, but it makes others
very dynamic in terms of our industries. How are we
going on about it and what do we need to do?
Mr McLaughlin: I should say I think the UK is
actually doing pretty well. If you look globally at the
truly stellar universities, UK universities, always
show up high in the league tables, high in the
rankings. You would know better than me how these
universities are doing. We can say we are finding
tons of talent, very well-trained, very well-educated
graduates in universities that have fantastic skill sets
that are globally competitive. Every country can
probably do better, every country wants to do better,
that is appropriate, but you should feel good about
the talent that you are graduating. The only
observation I can really make is that there are lots of
debates in Europe about whether or not elite
universities should be rewarded for their eliteness,
does that leave the rest of the universities behind.
There is probably no single, simple answer to how to
cultivate excellence in your universities. Obviously
you need to have good education for everybody at
university and you also need to reward the people
who are truly outstanding, and give them
opportunities that we talked about earlier, to take
their business ideas and their social ideas and turn
them into reality. I do not think I am expert enough
to really give you a sophisticated answer about the
universities, but the ones that I do know could
probably be a bit more directed and a bit more
focused in turning the technologies that they are
developing as faculty members, as graduate
students, even as undergraduates, and turning them
into businesses and enterprises and innovative new
services that can serve people round the world, that
is really hard.

Q523 Helen Southworth: In terms of the impact that
they have, am I right in hearing you say that business
modelling, things like accountancy and that sort of
support, is equally important in terms of rolling
out ideas?

Mr McLaughlin: Absolutely. Just to make a very
kind of amateurish observation about Silicon
Valley. A kid coming out of Stanford, Berkeley or
one of the universities that is in the area there, will
find it relatively easy, if their idea is good and they
can sell people on the idea, to find available capital
that could finance the idea at the earliest stages, the
first £50,000 or the first £100,000. They will also find
an infrastructure of lawyers and oYce space to rent,
accountants who are prepared to step in and serve
these kinds of start-ups, so the answer to your
question is absolutely yes, it is a crucial part of this
ecosystem we are talking about.

Q524 Helen Southworth: How important is an
opportunity for personal development? One of the
things that people have been saying to me about
developing creative ideas is when you are trying to
do it you cannot also take two years out to do a
university course on it, and they want more
flexibility around how they can access knowledge.
Mr McLaughlin: More flexibility does help.
Mr Arora: That is a cultural thing. As you know
neither of our founders have finished their degrees
yet. That does require some flexibility from the
university to consider that is okay.
Mr McLaughlin: People get their biographies on our
website, they both know that they are on leave from
the PhD programme at Stanford University.

Q525 Mr Evans: You told us about where iPod is
going to be in five years’ time. Where is Google going
to be in five years’ time?
Mr Arora: I wish I knew.

Q526 Mr Evans: One year’s time then?
Mr Arora: Hopefully here in the UK as well as in the
US and many other parts of Europe. We are
fundamentally a technology company and if you
meet our founders they are both in PhDs or will be
PhDs one day when they go back to school after
their leave is over. They decided that when there was
so much information being created on the internet,
there needed to be a solution for people to be easily
able to find it. If you look at the web today there are
billions of pages of information out there and a few
hundred million created every day. There are 65,000
videos uploaded to YouTube every day, 100 million
videos are watched, a blog is created every second,
so clearly we are going to be in a situation where
more and more information is going to come on-line
as time passes. Today some estimates say only about
15% of the world’s information is on-line, the rest is
in libraries or archives or video tapes. We believe as
generations go forward more and more information
is going to come on-line and you will have to find
intelligent ways to be able to sift through and
research through it because sometimes too much
information might just be a bad thing, so we believe
there will be a need for people to be able to navigate
through this information over the coming years. We
are a technology business and we want to take the
largest problems of technology scale and be able to
solve them. You can imagine, we are probably one
of the few businesses in the world which pride
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ourselves on how quickly can we get you away from
our website to the information you are looking for,
so all our time is spent trying to build hardware,
software and algorithms so if you go and type
something, look for something, we can send you
quickly to the thing that you are looking for and you
can find what you are looking for because we believe
that is why you have come back to us, so hopefully
we will still be doing that.

Q527 Mr Evans: You are dominant in the
marketplace and several years ago nobody had
heard of Google because you were not there, so what
is going to be the next thing because everybody now
knows about Google, I expect you are one of the best
brand names in the world now, you are up there with
Coca Cola and McDonald’s, so what is the next
thing that people will be saying, “Ah it’s Google
such and such”?
Mr Arora: I would not say we are dominant. As Eric
Schmidt likes to say, “We are one click away from
consumers going to some other search engine”, so
we have to be constantly on our toes to try and make
sure that we keep up with the consumers’ need for
information and their desire to find what they are
looking for. If somebody comes up with a better
mouse-trap, clearly consumers’ choice is going to
make them go there, so I would not say we are
dominant. I do believe we are still at a renaissance
stage of how information is consumed by consumers
or how people find things. Five years ago nobody
would have thought about going searching for
something on the internet, but now our first instinct
is to go to the internet, go search for it, even if you
are going to go buy something on the high street or
if you are going to go and look for information. So
clearly the consumers’ minds have now been
programmed to go search for things on the internet.
As I mentioned earlier more and more information
is coming on to the internet and it is going to become
more and more important how quickly can you get
me to what I am looking for. Even now people can
spend hours looking for the best flights or the best
hotels on the internet; I find it personally frustrating,
it takes me hours to find it cheaper, it takes a long
time to find it. A lot of research and a lot of work is
going to go towards making search more eYcient
and getting people information they need.

Q528 Mr Evans: You do not do Google flights yet,
do you, or Google hotels or anything like that? Is
that the next thing you are going to do?
Mr Arora: We just want to make sure that we can
help you find somebody who does flights and hotels.

Q529 Mr Evans: And you make lots of money, I
applaud you for that, you are a huge company. How
do you do it, how do you make your money?
Mr Arora: As we help people search for information,
what we found is that, roughly in a day, around the
globe, across multiple search engines, anywhere
from 700 million to a billion searches are done and
when people do that we find that advertisers would
like to address the same consumers with information
or advertising, in downloading and searching for

information. We have an advertising system where
we allow advertisers to compete for the same
customers’ attention, invaluable to people looking
for their search results and advertisers are how we
generate money. We bring that advertiser-based
post to our site as well as other people’s sites when
people search for information. For example, last
quarter we helped other sites make about $70 or
$80 million dollars in revenue from bringing our
advertisers to them. That is how we make money and
we have other people making it.

Q530 Mr Evans: Do you think you are taking
advertising oV traditional media, people who would
normally spend it on the television or in publishing?
Mr Arora: I had an inclination you were going to ask
me that question, so I went back and did some
research on this and I found out through one of the
media agencies that in the UK alone in 1999
£10 million was spent on advertising. Last year it
was £12 million and advertising on television, radio
and on print has all gone up in those past five years.
People are just discovering new media and people
are discovering that this is also where consumers are
spending time and advertising; so far I do not see
impact.

Q531 Mr Evans: Is it expensive to advertise with
you?
Mr Arora: No, and I will tell you why. I read that in
the UK people are spending almost as much time on
the internet as they are spending watching television.
Now that is because you can buy things on the
internet, you can do e-mail, you can communicate
on the internet, you can watch television on the
internet, or video programmes on the internet, so
clearly people are spending that much time. In the
UK only about 6% of the total advertising money is
spent on the internet, whilst over 50% is spent on
television, so clearly this medium is attracting so
much consumer attention. If you were a marketeer
you would expect that not enough people are
advertising therefore it is still cheap and a lot more
people are advertising on television so it is still
expensive. The advertising model on the internet,
which is not just Google but generally on the
internet, is based on a performance system, so you
only pass if somebody clicks on your ad which is
diVerent. It is almost like if a television had a model
that meant you would only pay when you went and
bought something which you saw on television or if
you click something with your button, so I think it is
still more performance based.

Q532 Mr Evans: How long is it going to be before
you think advertising spending on the internet takes
over from the amount of money spent on television?
Mr Arora: I do not know the answer.

Q533 Mr Evans: It is going to happen?
Mr Arora: One of the things which is very
fascinating, it is important to understand, the
internet, at least from my perspective, is not
something discrete from what is happening in
traditional media because, if you think about it,
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every newspaper today has a website, every radio
station is now figuring out how to do podcasts and
every television broadcaster is trying to figure out
how can they have a website where people upload
videos and can watch TV. I think Sky lets you watch
the movie ordered at home on their website. The way
I think about it is that this is a new means of
distribution of the same content which is created on
the newspapers or by radio or by contacting
companies in the television business. And this is a
new distribution medium, they are all figuring out
how to distribute their product on this new medium.
And I am sure they have also figured out ways of
advertising to those same consumers through this
new medium, so does more money get spent on this
distribution mechanism perhaps, but does it take
away from somewhere else? I do not know, because
the same television broadcast for a period is now
making revenue both on the internet as well as the
television channel.

Q534 Mr Evans: I am not aware that you charge for
anything that any customer looks at on the internet.
Is that right, do you charge consumers for anything?
Mr Arora: Not on the search site, but we do have
certain products which have premium pay for
services like Picasa, which is our photo-sharing tool
or we have a premium version of Google Earth
which you can pay for and we have enterprise
versions where businesses can pay for certain things.

Q535 Mr Evans: And where do you see the future of
that? Do you think that there is more potential in
charging people for the service that you provide?
Mr Arora: So far we have not explored any models
where we believe that we will be charging consumers
for search, but that is for now. I think businesses do
pay for certain services which they utilise on the
internet which are advertising free.
Mr McLaughlin: One thing that we should point out
is that on Google Video we allow content owners to
put their videos up on Google Video and then charge
the user to view the video, so you could charge for a
download, you could charge a subscription fee over
time, you could charge per second. We are a
platform so we do not really care, it is up to the
content owner to decide how they want to get money
for it. This is very important to us, we oVer services
for free because we think that is how users like to get
things. They are willing to take things for free that
are supported by advertising as long as the
advertising is relevant, as long as it is not very
obtrusive, we do not do pop-ups, we do not do
dancing hippos, at the top of the page, but for
content owners, whether they are book publishers or
video producers or whoever they might be, we
recognise that they need to make money on-line,
they might want to do it through advertising, they
might want to do it through per download fees, per
viewing, whatever. To us we are totally agnostic as
to that, but we do want to support charging money
for content if that is what the content people think is
best for their business.

Q536 Mr Evans: You just bought YouTube for some
huge sum of money and no doubt you will make
money out of it, but are you looking at perhaps
charging people just a small amount of money for
either putting their videos up there or indeed if
people do charge once their videos are up there, can
you foresee a business model whereby you can access
some of that money?
Mr McLaughlin: I cannot speak for YouTube
because actually that acquisition is about a month
oV in the future, but for Google Video, which is the
video service we do have, our view is that it should
be free to upload, it should be free to watch, unless
the content owner chooses to charge, so our business
model is built around advertising, not around
charging those kinds of fees.

Q537 Mr Evans: So you cannot foresee you
accessing some of the money that somebody else
gets? If I charge 10 pence for somebody to watch my
video, can you ever foresee a model whereby you
could get a penny of that 10 pence?
Mr Arora: It is possible, we will explore every
business model that is out there as this market
matures. I think it is too early to try and predict how
the on-line video market is going to mature, but I do
believe that there will be some monetisation models
because it is important to foster creativity that
people get compensated in some way, shape or form
for content that they create.

Q538 Chairman: Dick Parsons of Time Warner was
in London just after your purchase of YouTube was
announced and he pointed out that you are paying,
I think the figure he quoted was, 116 times earnings
and that if the same multiple was applied to Time
Warner it would make them worth trillions of
dollars. Why are you paying so much for YouTube
when their revenues are so small?
Mr Arora: We have a belief that because of the
trends I mentioned earlier that are happening on the
internet with broadband accessibility and the tools
of production becoming easy, there is a huge
revolution happening out there in something we call
user-generated content. The users are finding a way
to express themselves, and you are seeing that all
over the place, whether it is blogs or whether it is
mash-ups where they take content from songs and
they dance in front of them. There were the famous
two Chinese “Backstreet Boys” which happened
about two years ago and there is lots more of that
happening, so what is happening there is a huge
trend on people wanting to have an opinion. They
want to participate in the creative process of media
and they do not think that any one person has a right
to dictate what content should be. And I think that
revolution is taking form in the form of blogs, it is
taking form in the form of people creating videos, it
is taking form in people creating music and using the
internet as a distribution mechanism. In our opinion
YouTube is one such example where people have
uploaded a lot of videos which they have created
themselves. We think YouTube have created a
fantastic technology where they can on any day let a
100 million video viewers happen from that platform
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which is just about 60/70 people which we think is
huge. Because we are in the technology business
and we are in the skill business and we feel they
have accomplished something from a technical
perspective with very, very lean resources which
could be a model for the future for how on-line video
content can be distributed to multiples of users. That
is why we believe that it is a trend we want to
participate in. It is something we also have as a
service called Google Video. I cannot comment on
the price of course.

Q539 Chairman: How long do you think it will take
you to get a return on your $1.65 billion?
Mr Arora: Hopefully in a reasonable amount of
time.

Q540 Rosemary McKenna: When you talked about
people creating their own videos, as a former teacher
I can see the potential for that, it is wonderful, and
children have for years been making their own little
videos, being able to actually let others see them,
whereas in the past it has just been themselves. What
concerns me about the whole issue of that is the
concern about the people who would use it for their
own purposes, people who would use Google and
YouTube for pornographic reasons. How do you
monitor that and how do you deal with that?
Mr McLaughlin: We take that very seriously. Our
policies are very clear; we do not want to be hung for
the kind of stuV you are referencing. Let me give you
an example of how this works in practice. As Nikesh
was mentioning earlier, one of the big advantages of
the internet is that for a site like Google Video or
Google in general or YouTube, they have an
enormous community of users, millions and millions
of users. Our strategy is to try to harness the power
of those users to find and flag inappropriate content,
so if you go to Google Video and you look on the
screen, on every video there is a little flag on
the upper right-hand side that says “flag as
inappropriate”. When you click on that flag you get
a menu and it says “porn or obscenity”, “graphic
violence”, “racially or ethnically hateful content” or
“other content inappropriate for young viewers”.
We ask you to tell us what kind of content this is, and
when it is flagged we then act very quickly to review
it, see if we agree and then take it down. I have to say
that at the scale, that seems to work pretty well.
People in the YouTube and the Google Video
worlds in the Google universe in general actually
they do not want this stuV. They are eager to kind of
help us police the system and we find that this system
works awfully well. It is scaled of course and we have
got literally millions of videos, billions of web pages
in our index and to be able to harness the power of
the broad community of millions of users to help us
is very powerful.

Q541 Rosemary McKenna: So you would just simply
remove it from the site. You do not follow that up,
do you, to find the people who are actually putting
it on?

Mr McLaughlin: We should distinguish between
diVerent categories. Our policy is to co-operate with
law enforcement; we do co-operate with law
enforcement. I think you are all on this Committee
familiar with the Internet Watch Foundation; we are
enthusiastic members of, and participants in, that
process. We report, as legally required and for our
own policies, child abuse imagery, and any time that
the law enforcement comes to us with a proper legal
process to try to investigate some video that we
might have hosted, we co-operate very aggressively,
very actively.

Q542 Rosemary McKenna: And what about the ones
that are not oVensive, but are just a nuisance, like the
spam e-mails that Members of Parliament are
subject to, massive numbers of them, how do you
deal with those?
Mr McLaughlin: Technology is our friend on these
kinds of issues actually. We try to build technology
that allows us, if you take GMail for example, which
is our e-mail service, we try to deal with the spam
problem and the nuisance oVensive e-mail problem
with technology, so we have developed awfully
sophisticated ways to try to flag the stuV—and I will
not even mention what it is because you know what
it is—but that comes into your inbox and to keep it
properly oV to the side and out of your view.

Q543 Helen Southworth: You have identified how
you flag things up, that depends on people knowing
how to use your systems. Can you just give me a little
about how you advertise that? My local newspaper
has just done an investigation recently about
oVensive home videos that have been put on to sites
that are things like harassment of vulnerable adults
or bullying, the kind of things that are not cut-and-
dried criminal activities, but are very unpleasant and
influential in a very bad way with young people.
What are you actually doing to make sure that
people can police that process. There is so much
there and unless people know quite clearly how to
deal with it, they just feel bad themselves about it,
they do not feel they can action it.
Mr McLaughlin: You are asking an incredibly
interesting question actually and I think, for us as a
company, for you as legislators, for society in
general, this is really an important issue for us to try
to struggle through now in these earliest days of this
technology. You are right, the criminal content is
easy, it is easy to deal with that, easy to identify it
and easy to flag it. There is a considerable grey area
of content that people find obnoxious, oVensive. In
some cases it is obnoxious to one particular group
and other things are kind of oVensive to large groups
of people. Our policies go beyond what is simply
illegal. As I mentioned before, you know, graphic
violence, racially or ethnically hateful content, this is
not illegal everywhere in the world. You are familiar
with the First Amendment traditions in the US. In
that country in particular we go beyond what is
simply illegal because we just do not want to be a
home to it as a business, but we are constantly fishing
for ideas. Our best idea so far has been to put right
next to every single video that we have got a button
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that people can push to report content. Does
everybody know how to do that? Probably not. It is
pretty well flagged for those that are kind of savvy
internet users and a lot of people do use it, but I am
with you, I think that in thinking about how we
educate children and thinking about how we educate
parents, as an industry, as society, we could
probably do quite a bit better. From Google’s
standpoint, like I said, we are always on the look-out
for interesting ideas, we are participating with a
number of diVerent kinds of industry groups around
child protection. I mentioned the Internet Watch
Foundation, there are similar groups in the United
States.
Mr Arora: We are a big supporter of the NSPCC.
Mr McLaughlin: The National Committee for
Missing and Exploited Children in the United
States. I feel like we are in a sort of early-stage
dialogue about the best way to do this. The good
news is that I think the sensationalist view of what
is confronting people out on the internet is
significantly over-exaggerated. On the other hand, it
is the case that there is bad stuV out there and so, you
know, as a company, I think the best thing I can say
is that our commitment is to be a very serious
thoughtful participant in conversations about what
we can be doing collectively to address those
problems.

Q544 Helen Southworth: Google is the classic
example of how an idea can grow and spread like
wildfire. Can I also ask you about advertising and
transparency in advertising. You have spoken
earlier about how long it takes you, you spend hours
trying to find the best flight, the cheapest flight,
whatever, that there is a huge volume of information
on the internet and then you explored with us about
how you get financing in from your advertising and
the click-on process. What I do not understand
is how the prioritisation happens; does the
prioritisation have any relationship with how much
people are paying, because if I get three things up
there and I am going to click on one of them and
there are another 10,000 out there, what is the
relationship and how transparent are you?
Mr Arora: There are two sides to our site. If you look
at the traditional Google page there is what you get
right in front of you which is what we deem as
natural search, which is purely based on a series of
algorithms which determine what is relevant, what is
more popular on the web and the algorithm has
hundreds of variables, and that is a pure natural
search. Even our founders cannot decide whether
one should come above the other. What we call
advertising which shows up on the right and in some
cases will show up as the top two links, clearly
identifies sponsored links. That is where clearly what
people pay has a relevance on which advert shows up
on the top, so the natural search is updated, it is what
we deliver through our algorithms. The advertising
part is actually based on an option mechanism where
various advertisers can try and compete for key
words amongst themselves. We take that price as
well as other variables about the advertiser in terms
of relevance, so we also see how many people have

actually found that advertising relevant when they
have searched for something, and we take the
combination of relevance and a whole other series of
factors and the price people pay to determine which
advertisement ranks above. The financial side is
purely based on a series of variables which is
developing, which has since been announced by
others in our business.
Mr McLaughlin: On the transparency fact I should
say it is crucially important to us to label advertising
as advertising and the search results as search
results, so we do. The ads have a somewhat diVerent
font, they are in diVerent colours in the background
and the top and they are labelled as sponsored links
rather than search results. For us the core of
Google’s utility to people in the world is relevance.
If we are not oVering the most relevant results that
we can come up with in our vast network of
computers and all that stuV that lives behind the
scenes, people, as Nikesh said, will go one click away
and go to another search engine. So for us it is kind
of a cardinal principle of the company that the
search results are driven by natural search, not by
money, not by advertising dollars or pounds, not by
any pay-oVs from partners, they are pristine and it is
almost like a newspaper with the editorial side of our
business, in this case the mathematical, non-editorial
side is walled-oV from the advertising side.

Q545 Helen Southworth : How would the consumer
know that that is your policy and how would the
consumer know if your policy changed?
Mr McLaughlin: Well, they can tell now because all
of our advertising is labelled as such, it is all flagged,
and if our policies changed on that score I would
imagine that every A1 front page of every newspaper
would be beating us up over it in the future. Like I
said, it is fundamental to our business to focus on
relevance and if we jeopardise that you could
imagine that there would be a significant
appropriate outcry.

Q546 Mr Hall: I think my constituency oYce uses
Google every day. When I send my correspondence
up to them there is always a question mark over,
“Where is the address?” “Who is the Chief
Executive?” Google is a fantastic search engine. My
particular needs, I actually do not like reading
newspapers, I only get the news oV BBC Ceefax,
despite all its shortcomings in being badly written,
biased, leading in its interpretation, and probably
giving publicity to the Taliban which I do not think
is what the public licence fee should be used for.
Could you tell us a bit about the Google News
service which is a fascinating tool, is it not?
Mr Arora: As part of our quest to try and organise
the world’s information and try and make it useful
for the consumers, Google News eVectively looks at
over 5,000 news sites and tries to, when you search
for something, look at various algorithms which are
unclustering and what stories seem to be relevant
and to be similar. It tries to give you a result in a
clustered set of news articles that very, very carefully
only give you the headlines and a very brief snippet
so when you actually click on it you go back to the
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original content owner of that site where you can
actually read the full article. We believe that is a
hugely useful service and it is part of our view in
terms of as more and more information comes on-
line it is a critical way for you to be able to access
news information for that matter.

Q547 Mr Hall: To use it, do you have to be a
subscriber?
Mr Arora: Not at all, you can actually just go to
Google and there is a tab called “news”, you click on
the tab and you search for something and you will
see all the articles which we think you are looking for
relevant to what you searched for which have
appeared in any on-line publication in the world.

Q548 Mr Hall: But part of the service it has got an
automated e-mail, I think that is subscription, is it?
Mr Arora: No, you can actually just sign up and give
us your e-mail address and we will send you an alert
any time that anything shows up with your name
in it.

Q549 Mr Hall: How do you make any money out
of this?
Mr Arora: We believe as we launch services which
people like and they use, it helps our rank. It also
helps them to come back to us to search because we
believe that Google is a place where you can search
for anything, so we believe it enhances our core
business of search and therefore which is paid for by
advertising.

Q550 Mr Hall: But this particular news service is
advertisement-free, is it not?
Mr Arora: Yes, it is.

Q551 Mr Hall: Have you got any intention to put
advertisements on it?
Mr Arora: We are constantly exploring diVerent
business models to see if there is an opportunity.

Q552 Mr Hall: Can I urge caution, because one of
the things I hate is advertisements which is why I
have stuck with BBC Ceefax rather than ITV.
Mr Arora: We will take your input as highly valued
in our decision-making process.

Q553 Paul Farrelly: Just following on from the
question on Google News, you are clearly the
market leader in general information search, in
maps and directions, price comparison, now there is
news, and as long as your shares ride high you have
paid a knock-out price for moving pictures and
YouTube. Is there any category of popular search
information, entertainment in which you wished
Google had a bigger presence?
Mr Arora: That I did not anticipate; I will have to
think about it. If you think about it, when lots and
lots of information started coming on the web and it
certainly came up with the idea that we need to go
find a way of making information more useful and
accessible, they were able to look at all the websites
out there and find a way of searching through that
information. Subsequently we have seen the trend of

blogging or things like MySpace where people have
used us as an opportunity for self-expression.
Clearly there we are not the biggest player in the
market, it is MySpace and Bebo and Facebook who
are, and we have partnered with them to see if there
is a way that we can help to monetise that by
advertising, so there is clearly a whole plethora of
content out there in the blogging world. We do have
a log and search capability but there are other people
who actually host the blogging sites. To your
comment about the on-line video, we believe that
some of the video searching capabilities are still
rudimentary because you rely on tagging by people
or some form of subtitling to search through it. Over
time with the new technology we will provide
opportunities to make that even more eYcient and
somehow hopefully we can look at the pictures and
find a way of searching for that stuV. We believe that
there is lots of work that needs to be done in making
more and more sense out of the information that is
already out there, but there are other people who
oVer vertical searches in the areas of real estate or
finance or certain specialised search verticals. We
have a diVerent view, we believe that people should
be able to search for everything with that one Google
search box and our attempt is to try and bring them
back to that search box whether they are looking for
news, video or information.
Mr McLaughlin: If you will indulge me turning the
question round just a little bit, one of the things that
I think we would like to get up on the internet more
is government information. Governments are sitting
typically on massive piles of data that they have
gathered through their censuses, election results,
crime statistics, environmental data, you name it,
and we would love to be able to get that information
to the one search, in a Google search box away from
the citizens of that country. One of the areas where
we are most interested in unlocking data is in finding
this information; it is either not public, either it is on
paper from a government printing oYce or all of
the debates in Parliament throughout all of the
centuries, we would love to get that information up
on-line and kind of instantaneously accessible. We
also have this platform called Google Earth which is
basically, you know, like maps and images of
the world and it is a fantastic way to display
geographically relevant information. You can look
at it now and get every three hours updated cloud
coverage at various levels of elevation above the
earth, you can see earthquake activity over the last
24 hours around the world. All of the information
that governments have we would like to see
accessible.

Q554 Mr Sanders: Is it actually about having a one-
click search on Google and Google presents that
information, or is it actually about where that
information is available, that is, a click says,
“Ah well, you need to go to this government
department”, or, “You need to go to the
parliamentary web site”?
Mr McLaughlin: The latter is generally what we do,
we point people to the information wherever it lies.
In some cases we host some information ourselves,
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like we can host a video that someone uploads, or
host a blog, but generally speaking it is the latter,
pointing people to where the information lives and
then they click through and go to that site.

Q555 Helen Southworth: One of the things I wanted
to ask about is in relation to government
information. You say that you would very much like
to see access to government information, data for
the consumers. What about the other way around,
what about accessing consumers’ information and
giving it to governments or censoring consumers’
access to information because governments do not
want them to see it? That is something that is
certainly very pertinent for many UK users of
Google who have quite an interest in your
responsibility in those areas, specifically, say, with
the American Government and the Chinese
Government.
Mr McLaughlin: Yes, well let me give you a general
answer to how we approach this, because it is
crucially important to preserve the future of the
internet for people to have a very clear sense of what
governments are doing in terms of restricting access
to information. The way that we handle this is we
have got our search engine, it gathers copies of web
pages from all over the internet. There are occasions
when governments will direct us to take information
out and make it inaccessible. We comply with those
requests because we are a company and when we are
present in a country we have to do that, but the way
that we try to handle it is to give notice to the users
when something has been taken out. For example, in
the United States one of the more common legal
requirements on us is for copyright infringement, so
materials that infringe a copyright—an image of
copyrighted cartoon character let us say—we will get
a letter from legal counsel for that copyright owner
and under US law we then have to take that image
out of our search engine. We do that but what we
also do is we take the information about the request,
post it up on a website and then on any search results
page where that website would have appeared. We
put a notice at the bottom of the page that gives you
the number, it will say two or three or whatever
search results it then removed, and that actually
gives you a link where you can click through and see
the detailed information about it. We do the same
thing in Europe. In the UK it is sometimes libel or
defamation claims that cause us to remove things on
Google.co.uk. As is well known, France and
Germany have restrictions on Nazi- related speech,
on racist speech and again we comply with those
requirements on Google.de or Google.fr, but we also
give users information so that they can hold their
governments accountable. It may well be that
everybody likes the laws and in mature democracies,
you know, this is not really an issue, but users should
be able to know. I should say we do the same thing
in China, a notice is put at the bottom of any page
from which a search result has been removed on
Google.cn, that is basically our approach.
Governments have the right to make these kinds of
decisions, our obligation is to comply with them, but
we should tell the individuals and tell the users when

this is being done. Transparency, we think, is sort of
our friend; we do not want this stuV to be happening
in the dark or behind closed doors.

Q556 Helen Southworth: You have used the
examples about things that were challengeable
through the courts and within the laws of the land,
what about issues which are around politics and
censorship that are not something that is a clearly
agreed legal process that is challengeable through
the democratic system, what do you think Google’s
responsibility is within that?
Mr McLaughlin: That is a very interesting question.
I think, as you know, we have not been afraid to go
to court on occasion to try to defend our rights as a
company. We see our job as connecting people to
information, that is what we do and that is our role
as a company and we want to do that. Where
governments put limits on that, we generally respect
governments’ rights to make those decisions
through the processes of government and then we try
to provide transparency. We do have a view that
access to information is a good thing and so our
general orientation is to act as defenders of freedom
of expression and access to information. It does not
mean we file a lawsuit every time we get an order
from a court. We take a look at it, our lawyers look
at it and we see if we think it is consistent with the
law, and if it is we comply with it. That is our
obligation as a company.

Q557 Mr Sanders: Is the issue where the information
comes from or where the request for the information
comes from? In other words, would you restrict
access to where the information is held or where the
request for the information is coming from?
Mr McLaughlin: I think if I understand your
question, if a legal request came in Germany, let us
say, then it is Google.de where that request is
implemented, and the same thing with France. That
is the default version of Google for Germany, the
default version of Google for France. That is
basically our approach. I am not sure if I am
answering your question right now.

Q558 Mr Sanders: If a government wants to restrict
access to information to its citizens and somebody
uses Google’s information, are you aware of where
that request is coming from?
Mr McLaughlin: Are we conscious of where the user
is physically located, is that your question?

Q559 Mr Sanders: Yes.
Mr McLaughlin: Well the Internet does not really
work on the basis of geography. I could give you a
long technical answer, but suYce it to say that there
is no way to 100% be sure where somebody is coming
from. You can make educated guesses, but the
architecture of the internet is such that I here on my
laptop, if I had it here, could create an encrypted
tunnel from my machine to a machine somewhere in
another foreign country and then anybody would
think I was coming from that other foreign country.
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The short answer is you can make educated guesses,
but you cannot know for sure where an individual
user is.

Q560 Mr Sanders: The ability for a government to
prevent its citizens from accessing information is
actually limited?
Mr McLaughlin: It is not perfect.

Q561 Helen Southworth: And, in fact, the ability of
a government to prevent any other nation’s citizens
from accessing information through Google could
be limited in due co-operation with that process. The
reason I was asking what your role as a very
powerful search tool internationally is in terms of
the relationship with government, because I think
this is one of the key points that people, certainly
that I have been speaking to, have been asking me
about; what right does Google have to censor my
access to information at the request of another
nation’s government. The other thing is what right
does Google have to tell my government or another
government if I am accessing sites that that
government does not wish me to see, not things that
are criminal, but things that that government does
not wish me to see.
Mr McLaughlin: I see the direction that you are
going at. We do not think that a government in one
part of the world should be able to control what
citizens of another country in another part of the
world can do, which is why I was very careful to say
that Google.de is where you implement the
restrictions that are placed on us by the German
Government and Google.co.uk is the place where
you implement the restrictions placed on us by the
UK Government. We should just say, the internet
presents a tremendous challenge to governments, it
really does. It makes it very diYcult to exercise
control over the territorial jurisdiction that you are
used to implementing in the case of, say, broadcast
television, radio or newspapers. It is not an insoluble
problem, but it is one where governments have to
talk to each other if they are going to really get things
done. Take the issue of gambling, which I know is a
hot issue right now, as long as there is an Aruba,
governments are going to find it diYcult to restrict
gambling within their borders. They can try, they
can make it very diYcult, they can punish in various
and sundry ways, but from Google’s perspective we
think that the information that we provide in a given
country (in the UK) should not be determined by
some other government, and so our default position
is access to information and then, when restrictions
are placed, we implement those restrictions as
narrowly as possible to meet the local requirements,
meet the local law, but not have them extend to
citizens in other parts of the world. That is very
important to us.

Q562 Alan Keen: Can I make almost a philosophical
point. Hopefully the internet will teach politicians of
all nations—I am not restricting it to China—that in
the long run it is always better to tell the truth, it is
less painful to tell the truth straightaway. There was
one question that Helen asked earlier in the first

session, a question which I do not think you
answered about the criminal elements, people
producing information which you would regard as
criminal. I think she was asking, do you have a direct
line to the police, the authorities, and do you tell
them about it or do they have to find out about it
through the system, which I approve of very much?
Mr McLaughlin: It is a little of both. As I said, we
are participants in the Internet Watch Foundation,
which does in fact provide a direct line for direct
reporting of criminal content and, in addition, we
co-operate with law enforcement when they come
to us.

Q563 Alan Keen: We have talked about the baddies
most of the time. Moving on to the goodies, how do
we protect them, the creators of rightful and classical
novels within the last century and things happening
nowadays? There is a market for books and
anything else. Everything in the world that has ever
been produced can be put onto Google now and
even, you said, onto iPods, everything that has ever
been created, every bit of music. How do we go
about protecting the creators of great stuV? Where
are we now, and where are we going to move on to
to look at it even further?
Mr Arora: I think the existence of the internet and
the cost of production going down is creating more
of an opportunity for people who are creators of
content to take their work and distribute it to the end
consumer with a lot less middlemen involved. There
are recent examples of artists like Teddy Geiger or
Gnarls Barclay who have actually used the internet
to put their music up there and make it hugely
popular without having to go through four diVerent
sets of middlemen (a production company, a talent
scout and a distribution company) who all take their
piece, and they have been able to go directly to the
consumer. I think Crazy, from Gnarls Barclay, was
number one in the UK Charts purely because he
promoted his music on the internet. There are
examples. I think WH Smith has launched a
programme where anybody who has a book that
they have published can come to them and, for
£3,000, they can put it in the Oxford Street Store and
sell it on the internet. Clearly what you are finding is
that a lot of the people who were traditional middle
men in the process, from the creative content person
to the end consumer getting the content and who are
all taking their piece, are sometimes being bypassed
by the existence of this distribution mechanism,
which I think is a huge thing for a content producer
because at the end of the day we all understand the
price war that will occur: if you can price it cheaper
to the end consumer more people are likely to
consume it and the fact that this distribution allows
it to get to the consumer a lot more cheaply than
traditional methods of production, we think, is
going to be very positive for the whole computer
process.

Q564 Alan Keen: Can I ask a very specific question
which I found, even yesterday, slightly annoying.
There are very clever people who want us to access
their system. I was looking for hotel prices and
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availability. I would like to be able to get straight to
that hotel’s home site and it is not always easy to do
that because people use very clever words for us to
go to their site. I clicked twice on a site which, trying
to work quickly, I thought was the home site and it
was not, and that really infuriated me. What can we
do about that? What can you do about it?
Mr Arora: I think that is a constant challenge
because of the way the algorithms are, they are also
based in terms of consumer relevance and
popularity; so sometimes aggregator sites that take
a lot of hotels together and put them into their site
end up ranking better than individual hotel sites
because a lot of people go to the aggregator sites
than individual sites. We are constantly working on
algorithms to try and make that information more
and more relevant. Hopefully, as we crack those
things, you will continue to find it more and more
relevant.
Mr McLaughlin: We say as a company that we
devote 70% of our resources to our core search and
advertising services. To a lot of people this sounds a
little boring. They say, “You have already got the
search engine. Why are you continuing to put 70%
of your resources, your people, your hours and your
investments into search?” The answer is that we have
to constantly work to keep our results relevant in the
face of people who would like to jerry-rig and gain
the results in order to get their sites higher up the
search rankings. I am a constant traveller and I have
the same frustration with hotels. For Google it is a
never ending struggle to try to solve exactly that
problem, and that is why we devote so many of our
resources to that core service.

Q565 Alan Keen: On security, is it going to improve?
Are we going to be able to stop the baddies or will
they always be able to beat the system and others
have to come in later on and block that channel?
Mr McLaughlin: The protocols of the internet were
not designed with much thought about security, it
was designed to be a very open network, and
responsibility for security in the internet has
traditionally resided at the edge. In other words,
your laptop itself needs to be secure against threats.
In some cases ISPs now are doing a very powerfully
eVective job of detecting viruses, spam and worms
and these kinds of threats on the internet. I think
that the broad story, if you look at the last eight
years, is that as an industry, as a network, the
internet has become significantly better. The spam
problem is largely under control for most people.
They are not seeing 50% of their inbox filled with
spam, and if you are you are probably not taking
advantage of the tools that are out there, for
example GMail. It is the same thing with worms and
viruses. If you remember, a few years ago there was
a constant drum beat of worms and viruses hitting
companies and shutting down systems. It has been a
while since we have seen an incident like that, and
part of it is that we are getting a lot better at locking
down systems, detecting threats when they come.
There is a network now of CERTS (Computer
Emergency Response Teams)—there is one in the
UK, there is one in the US, they are all over Europe.

They co-ordinate very well, they spread information
about threats as they come out and ISPs take action.
I definitely would not say that we have got the upper
hand over the baddies or they are on the run, but the
security of the internet is actually a lot better that it
used to be and, for most users who run a basic anti-
virus programme on their computer, they can be
relatively assured of protection, not 100% sure but
significantly more secure than they were a few years
ago, and I would expect that trend to continue. It is
in everybody’s interests.

Q566 Alan Keen: Somebody has already asked you
the same question but I would like to ask it again. I
was one of those who worked on mainframes in the
late sixties and early seventies when central core
storage was vastly expensive. We had to sort
everything going in sequentially oV-line before we
could access and do something with it. I am
staggered by the progress which has been made. I
worked commercially on using the first Apples that
came out. I have seen wonderful progress in my life.
Can I ask you again, what is going to happen next?
You said you could not say what would happen in
five years with Google, but taking the industry or the
technology as a whole and leaping ahead, what can
happen?
Mr Arora: We came from the days of the
mainframe—I learnt programming on a mainframe
many years ago myself—whereas your personal
computer now today can do most things that a
mainframe could do about 15 years ago, and we
have come into a client server type environment. The
reason it came through a client server type
environment is because you have to have very big
pipes if everything was to go through the server
because of all the computing power and all the
diVerent applications. Now, because broadband is
becoming so prevalent all over the world, the notion
of being able to store your information on the net or
on this cloud out there is reappearing, so you can
actually put your information out there. If you think
about the big shift that has happened, people are
using their computers to do a lot more multi-media
things than they used to in the past—videos, movies,
music, all this stuV is coming back—so there is a
trend going towards more and more evaluating
whether you want to store your information on the
network and you want to use the application on the
network or you want to have it in your client. The
second trend that we are also seeing is a lot more
open systems type development, the Linux type
stuV, which is out there, which is open source, where
a whole community of programmers can design
diVerent widgets to make it more and more eYcient
and more and more useful, so it is not just owned by
any one company, any one particular operator or
exiting developer, you can have hundreds of
thousands of really smart technical people who can
say, “Guess what? I found a new way to make this
thing more eYcient.” You are seeing more and more
an adoption of open source type stuV, whether it is
from Sana, or even Java Protocols or Ajax Protocols
and stuV like that. So we believe that you are going
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to get more of a cloud computing type scenario as we
go along, but all three of them are in the market at
the same time right now.

Q567 Paul Farrelly: I want to go oV at a completely
diVerent tangent for a moment. I have accidentally
missed out Google Mail from my previous list of
your category killer products and services. If I were
to sign up to Google now (and it is not just a
question for you but for any internet service
provider and the likes of Yahoo), how could I
be sure that the CIA, MI6, the Bundes
Nachrichtendienst or the Chinese Politbureau, for
all I know, is not reading my emails, possibly with
the help of search technology pioneered by the likes
of yourselves?
Mr McLaughlin: One thing you have to keep in mind
(and this is just to set the stage) is that when you send
your emails out over the network they are traversing
through various ISPs, various backbone providers,
and it is often said that your email is about as secure
as sending a postcard through the postal system.
Because of the vast volumes of information that fly
over the internet, the odds that any individual email
is going to be stopped, blocked, reviewed, seen, are
approximating zero. It turns out to be an incredibly
secure system, if what you are concerned about is
eavesdropping, but you have to be aware that the
emails that you send, whether they are from your
desktop, through Hotmail, Yahoo Mail, Gmail,
whatever service, they are going across a network
and at various points in the network it is, under
British law, under US law, possible for intelligence
agencies to go through formal legal process, get
court orders, and for those emails to be subject to
eavesdropping. I cannot say anything more than
that. We all have written laws that give our
law enforcement and intelligence agencies those
capabilities and they do exist, and I think it is
appropriate for people to be aware of that.

Q568 Paul Farrelly: So it is not an issue for
companies like yourself to provide a privacy
guarantee?
Mr McLaughlin: We cannot guarantee what your
laws would not allow us to guarantee. We handle
email with as much security as can be baked into the
kind of service that we oVer. At the same time, when
governments and their agencies follow formal legal
process, we respect that formal legal process. I
should also say that we are conscious about where
we host our services. It is not that we have our
servers sitting in every country in the world. We try
to pay attention to make sure that we feel our users
are being adequately protected by the rule of law and
formal legal process that they expect.

Q569 Paul Farrelly: A separate question on a similar
them, if I were, for instance, a Nigerian fraudster
and set myself up on Google Mail to produce all
these letter of credits scams, would you have a policy
of shutting me down?

Mr McLaughlin: Yes, if you were using Gmail to do
spams. We have automated ways to try to detect
where that is happening. We shut accounts down, we
will also kick out the subscriber if we think that he
or she is doing that.

Q570 Paul Farrelly: So you have your own search
techniques applied to users?
Mr Arora: We have spam folders.
Mr McLaughlin: Yes, we have spam folders. If an
individual is sending out 10,000 emails over the
course of 20 minutes, our systems are pretty smart
about detecting that.

Q571 Paul Farrelly: And for people generally who
might not be dealing in such volume whom you
would deem inappropriate users of your service, you
would proactively shut them down rather than wait
for complaints?
Mr McLaughlin: Either could happen, depending.
As you said, for spam that is pretty straightforward
for us to detect, but we also would respond to
complaints.

Q572 Chairman: Can I return to the subject Alan
raised, which is the protection of the creator’s
content. We have heard evidence in this inquiry from
the music industry, from the film industry, all of
whom are clearly suVering considerable damage
from the distribution of illegal pirate material. To
give an example, the British Record Industry flagged
up a particular site in Russia—I think it is
“ALLOFMP3”—which is distributing copyright
material. Why can you not block access? Why can
you not ensure that your search engines do not flag
up sites which are clearly distributing illegal
material?
Mr McLaughlin: Let me say this. If you think about
Google as basically the table of contents or may be
the index at the back of the book. Taking something
out of our index does not take it oV of the internet.
People say, “Well, but you are very important and
you would make it harder for people to find.” That
is true, but, of course, finding out about the existence
of something that is in fact really out there is not
necessarily an indication that you are going to be
downloading illegal music. For our purposes, we
focus on things that are illegal, we leave it to
governments to define the things that are illegal and
we respond to it. It points out this problem of
transnational co-ordination. If the site is hosted in a
country where that site is perfectly legal—gambling
is the example I mentioned earlier, but it is a good
case, legal in some places illegal in other places—it is
very diYcult to try to shut oV all access to something
you do not like as long as it is legal somewhere else.
I think we take these complaints from copyright
owners very seriously. There are some kinds of sites
that we do take out of the search index because
they violate our policies and sometimes they
are copyright-related, they host infringement
themselves. There are sites, for example, that will
republish credit card numbers or national ID
numbers, and we take those out of our search index.
I do not want to make it sound like every time we
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think that something bad is going on in the internet
we will just erase any mention of it from our search
index, because that does not solve the underlying
problem. The underlying problem for the content
industry is that these sites are out there and they
exist. Fundamentally, government to government
co-operation is going to be essential if those sites are
going to be taken care of.

Q573 Chairman: It does not solve the problem,
because there will always be countries which are
much more lax in enforcing copyright law, so
providers of illegal content will go and base
themselves in countries where they are not going to
get cracked down on, but if you were to make it
much harder for the teenager in his bedroom to find
those sites, obviously that would be a major
contribution. You accept your responsibility to
tackle other types of criminal activity. Many people
think copyright is the one which is not getting nearly
enough attention and yet it is and the illegal
distribution of copyright material which is doing
tremendous damage to our creative industry.
Mr McLaughlin: I have to say, I hear the point and
from Google’s perspective we take the needs of
copyright owners very seriously. As a company that
connects people to information, it matters to us that
content companies feel comfortable generating
information and putting it on the internet, making it
available to people. We want to help them make
money; we also want to help them fight piracy. Part
of that is providing avenues for people to buy and
sell stuV at prices that they are willing to pay and that
contact providers are willing to oVer, but, to be
honest, Google is not a major engine for people
finding copyright infringement material. Peer-to-
peer services and services like BitTorrent, which is a
form of peer-to-peer, are vastly more important,
frankly, than Google is. What is tricky is that
technologies like BitTorrent, for example, can be
used for copyright infringement absolutely; they can
also be used for perfectly good purposes as well. For
example, on BitTorrent you can find historical
speeches, documents, war-time documentaries, old
news reels that are out of copyright. It is not that
everything available through that service is
copyright infringement. So, just erasing the service
from our search index or references to the service
from our search index would not really change
anything and would also have collateral damage on
the side. We are certainly willing to co-operate, and
we are constantly talking to the content industries to
figure out ways that we can help them make money,
ways that we can help them combat piracy, but I do
not want to give you the answer that I think that
simply erasing a troubling site out of our search
index is going to solve the problem. We just do not
think it will.

Q574 Mr Sanders: Am I right in thinking that on
YouTube you are not allowed to have a piece of
content for more than 10 minutes and that what you
see happening is people posting a half-hour episode

in three ten-million chunks? Will you not take action
against that to protect the copyright holder’s
interest?
Mr McLaughlin: I have to give you an answer for
Google Video, because, as I said, we have not done
the YouTube acquisition yet. We do not have time
limits on Google Video, but let us suppose we did. If
copyright infringement is copyright infringement, it
does not matter if it is ten-minute chunks, or 30-
minute chunks, or whatever. If it is infringing
content, then it is against our policies and we will
want to take it down.

Q575 Mr Sanders: So the YouTube policy of not
acting on threats you would alter in the future? That
is quite significant, because a lot of people go to
YouTube because they can get all the episodes of
some obscure soap operas and things?
Mr McLaughlin: I cannot speak to anything that we
would do with YouTube because we are a month
away from completing that acquisition. For Google
Video, it does not matter to us whether the copyright
infringement is short or long; if it is infringement
then we will take it down.

Q576 Mr Sanders: The point is that YouTube seems
to have a rule that it does not enforce. What you
seem to be doing is not to have a rule at all?
Mr McLaughlin: I guess I find myself giving the same
answer. If is copyright infringement, we take it down
and it does not really matter to us what the chunk is.
I cannot say anything about YouTube since they are
not our company.

Q577 Chairman: Can I press you slightly on
YouTube, because although you have not yet
completed the acquisition, nevertheless you are
clearly intent on doing so. It was suggested that one
or two others of the potential purchasers of
YouTube backed oV because they were concerned
about the potential liability for copyright
infringement. It has certainly also been suggested
that until now people did not think it was worth
suing YouTube, but if Google is the owner it
suddenly becomes worth doing so. Are you putting
aside a very large pot of money to settle copyright
infringement cases when you take it on?
Mr Arora: As Andrew said before, there is not a lot
we can say about what we will do with YouTube
because it is still in the process of due diligence and
we have not closed the acquisition, but I will repeat
what Andrew has said. We intend to uphold
copyright, we believe it is very important as far as the
creative process, and it is evident from our policies
as Google Video or Google News or Google Books,
and any acquisition in the future is not going to
change Google’s view on copyright.

Q578 Chairman: You said in your submission that
Google News is a good example of how Google
protects copyright in practice. You are also subject
to quite a number of law suits in relation to the
content on Google News, so clearly that is not a
universally held view. How do you respond to the
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fact that actually what you are doing is taking the
creation of newspapers and making it available in
breach of copyright?
Mr Arora: Let me talk about our view of Google
News and then Andrew will jump in and talk about
the copyright part. As I mentioned earlier, Google
News is a service which allows people to be able to
search for where the news is as opposed to reading
the news on Google News. We believe it is an
important function. It is almost like if you go to a
library and there is no index of where to find what is
in the library, a library would be of very little use if
you had to walk through all the aisles to find out
where the thing that you are looking for is. So, from
our perspective, Google News is sort of an index
where if you look for something it very quickly will
tell you where the original content is and where you
can find what you are looking for. As regards that
not being held as a universal view and the lawsuit
part, Andrew can jump in and talk about.
Mr McLaughlin: Google really is a good example of
how you can strike the right balance. Most
newspapers and news sites want people to come to
their site, they want people to find their stories, they
want people to see their advertising, they want
people to come. What Google News does, it
basically says, okay, for these 5,000 news sources we
will be constantly checking their home pages to see
what is there, and then we present it to people who
come to Google News so that they can see the
headlines, very short snippets of what the story is
about, and then, if they really want to read the story,
they have to click through and go to the underlying
site. Our experience with newspapers is that,
generally speaking, they find that Google News
drives significant amounts of traYc, and the way
that we protect copyright is any newspaper that does
not want to be included in Google News we will take
out, we will not include them. The same thing, by the
way, I should say, is true for Google’s search index
in general. We do not believe that we have to search
every single thing that is out there on the web.
Generally speaking, people putting their content on
the web want it to be found; so in general people
want it to be searchable, they want it to be in Google,
they want people to be able to find it, but if they do
not, that is their choice, and, even if we were legally
entitled to keep them in our search index, we do not,
we respect their wishes anyway. The same thing is
true for Google News. We think it is a nice way to
present news content, we think we drive significant
amounts of users and eyeballs and traYc to their web
sites and, if you talk to the newspapers that have got
experience with Google News, I would venture to
guess that they would say that they are pleased
because a lot of traYc comes their way thanks to
Google News that they were not getting before the
existence of Google News. Again, we drive the
traYc, they get to have the users come to their site
and, if they do not want to be part of this, they just
have to tell us and we will take them out.

Q579 Chairman: Are you going to appeal against the
Belgian court judgment?

Mr McLaughlin: Yes.

Q580 Helen Southworth: On a separate issue, taking
us back to futurology that you were speaking about
to Alan, I think perhaps we missed a bit of what you
were going to say.
Mr McLaughlin: I was just going to say if you are
looking for things to get excited about, things to get
enthusiastic about in the next generation of where
we are going, one thing that I think I would like to
highlight is one of the big barriers to access to
information on the internet is language. Much of the
world’s information is in languages other than
English. One of the things that we have talked about
publicly, and so I can talk about it here, is Google
has been working on a new approach to translation
on the internet which is called “statistical machine
translation”, but what is means is that you take
the Google computer system and you unleash it
on professionally translated documents that have
been translated across multiple languages—UN
documents, EU documents, and so forth—and, if
you can get enough documents and your computers
are smart enough to do statistical estimation—

Q581 Helen Southworth: It is there to stay?
Mr McLaughlin: Exactly. It is like that. So, one of
the big changes that we think will be coming in the
next couple of years is that it will be much, much
more powerful, much more accurate and much
easier to be able to find things that are not written in
your language and be able to read them in a
reasonably well translated way in your language.
This is very powerful, it is very cool, lots of people
have done work in translation, it is a mature field,
but one of the things that Google can contribute to
that process is the large scale of our computing
power that we are able to throw at the problem. One
of the things that I am very excited about is that last
year, I am proud to say, we scored first at a
university level competition among translation
technologies, and this was with a very early iteration
of our technology. We think that, as we are able to
keep working on it and improve it, it will be the case
that if the thing that is most relevant to you happens
to be in Finnish or in Arabic or in Chinese, you will
be able to see it and you will be able to click on a
translation link that will then show you that page in
a reasonably comprehensible version of your
language, which would be very cool. It would be very
neat to start to break down language barriers
worldwide no matter what your language of origin
is, no matter what the language of the materials is.

Q582 Helen Southworth: Can I ask you to apply a
little thought to something else that the Committee is
giving a lot of thought to, which is digital switchover
in the UK, particularly with reference to what you
have been saying about broadband. We have been
struggling a little with what the interrelationship is of
broadband in the future and straight digital
switchover that we are working on at the moment?
Mr McLaughlin: The only thing I can say intelligently
about that is one of the great benefits of digital switch
over will be freeing up spectrum. The limitedness of



3527292015 Page Type [O] 08-05-07 12:47:25 Pag Table: COENEW PPSysB Unit: PAG2

Culture, Media and Sport Committee: Evidence Ev 257

26 October 2006 Google

spectrum has inhibited other potential useful services
that could make use of the spectrum. So, as your
broadcast airwaves are switched over to digital and
free up a lot of spectrum, I think one of the tough
problems for government is what to do with that
spectrum, and one of the things that you ought to
keep in mind is for various wireless mechanisms
for delivering broadband connectivity, the more
spectrum that is available the cheaper it will be for
businesses to oVer those services and the sooner you
can get meaningful, high-speed broadband to people
wirelessly. So, I would think, just on a personal
capacity, that if all of the spectrum that is freed up
from the digital switchover is re-auctioned to other
kinds of single-use licence holders, you will have
missed an opportunity to unlicence some portions of
spectrum that could be used by any broadband
provider to reach citizens with more connectivity
wirelessly, which I think is a very cool thing, a very
potentially powerful way to deliver broadband
connectivity. To me, anyway, that is the relationship
between the two.

Q583 Helen Southworth: I notice that you have a
relationship with developing nations on a personal
level on IT. Have you got any sort of ideas for us
about how we make sure that we do not get excluded
people during that process? I am thinking particularly
of perhaps older people or more vulnerable adults.
Mr McLaughlin: This is clearly a challenge for the
industry. However easy we think we are making
broadband and connectivity now, we are clearly
missing significant chunks of the population. From
the Google side, we try to provide an incredibly
simple interface, something which is very easy and
which people of every age and income level find pretty
easy to use. On the access side, though, it is still the
case that for many people, due to cost, due to the sort
of generation gap around uses of technology, we have
not reached a lot of people. To be honest, I am not
a fan of big planning, I am a fan of small
implementalism and unleashing entrepreneurs and
business people in local communities who can find
ways to make money serving the elderly, the poor and
so forth. I think a great lesson from Africa, to go up
to 30,000 feet for a second, people for a long time were
thinking: “There is so little money. People have got
needs for clean water and food and so forth. Who
cares about telephones and technology, it is so
outside the realm of their day-to-day needs”. But if
you look at these fantastic African telecom
companies that are delivering cell phones and data
connections nationwide in Rwanda, Kenya, Uganda
and South Africa—MTM, just to name one, is
a fantastic company, Celltel, a central African
company—they make very good money and they
provide excellent service to the people in those
countries, and people there are finding cell phones
and information to be just as indispensable as we are
in this country. I think it is an interesting example that
if you were to try to do a top-down development
programme to provide cell phones, you would
probably not have succeeded but by unleashing
entrepreneurial power in these countries, limiting the
power of monopolies, opening markets, breaking up

traditional telecom monopolies, by doing those
things they have seen that people are eager and willing
to pay for these services and they find they are useful
to their lives, to generating income, to accumulating
capital, all of those kinds of powerful things that
technology can do. But I would say that probably
similar lessons apply to the poor and disenfranchised
in developed countries. Supply side subsidies will
probably not be as eVective as entrepreneurial
business models that can provide services and have
this kind of feedback loop at the bottom. You want
your elderly to be able to play a role in deciding what
services are good and bad and useful or not useful,
and so, without being too ideological about it, a
competitive open market place would probably be
your best friend in delivering services to those people.
On our side, I do not see those sorts of fully mature
services targeting the elderly or those recent
immigrants who might have language issues or
whatever. I would still like to see more eVort in that
area, but I think it can be done within the context of
a competitive market place.

Q584 Helen Southworth: If a foreign government, say
the US Government, asks you to provide data on the
UK citizens’ use of your services, would you do it or
would you resist it?
Mr McLaughlin: That is a complicated legal analysis,
to be honest. Our general policy is where we are
located and where we have operations, we are subject
to the laws of those governments. However, it is a
little more complicated than that, because other
factors, like the physical location of weather centres
and data. As you know, you have data protection
rules in the EU that place limits on the transfer of data
in and out of Europe, and we respect those rules. We
are part of the Safe Harbour Agreement that has been
established between the EU and the US, and so
anything we would do in that area would be subject
to those laws and those rules which have been
negotiated by the EU to provide reasonable amounts
of protection of EU citizens. We are subject to that,
we are part of that and it will be those rules that would
apply to how we would respond.

Q585 Paul Farrelly: I used to work for newspapers
and an agency called Reuters. In newspapers it would
be a badge of honour if you got thrown out of
Moscow, for example, because you had irritated the
authorities so much. At Reuters it would be an
absolute capital crime as a correspondent to get
thrown out of Moscow because Reuters had other
business interests. Are you a Guardian or a Times or
are you a Reuters?
Mr McLaughlin: I think we are a principled company
and we are also a company that tries to do business;
so we see our primary obligation as being to our users,
to the individuals who use our services, and we make
commitments to respect their privacy, to protect
them. As I said before, we have got a track record of
going to court to protect our users when we think that
the Government is overreaching or going beyond the
bounds of what it is legally entitled to. I would say we
are unafraid to do that. At the same time we are not
eagerly looking for ways to get thrown out for the
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greater glory of our reputation; instead we try to
respect the promises that we make to users, we hold
governments to the formal legal process that is
established within the context of their laws.

Q586 Chairman: Can I ask one last question then.
You will be aware of the discussions taking place in
the Commission between Member States about the
proposed Audio Visual Media Services Directive.
How do you see that potentially aVecting you and do
you have any observations about the wisdom of the
Commission in attempting to extend regulation in
this area?
Mr McLaughlin: It is a very important question. I
have to say that from Google’s perspective we look at
that proposed directive with considerable concern.
The project of applying TV rules to the internet
strikes us as a misguided project. The distinctions that
that directive tries to draw between linear and non-
linear services strike us as impossible to apply in any
sensible way to video content on the internet. The
idea is if it feels like a television program, you regulate
it as a television programme. Even if it is over the
internet, if it feels like a user selected video that feels
like the internet, then you do not apply TV style
regulations, but l have got to tell you, on the internet
that makes no sense. We have said, “Well, what
happens if I watch the MTV Video Music Awards in
real-time, I click on that link and I am getting it.”
They say, “That feels like a scheduled TV
programme. That would be subject to the TV style
regulations that we are proposing.” We say, “What if
I wait 10 minutes and then I click on the link and I
start doing it 10 minutes later?” They say, “Well, it
started oV as a linear programme, so probably it is
always a linear programme.” We say, “Really. So
then it is stored. Four days later you click on it. Still
linear?” And they say, “Well, that is kind of hard.”
Then we say, “What about if we break it into little
pieces?” On the internet video is all going to be self-
selective, it is going to be chosen by the user. We
would think that a much more productive way to
think about this is how you give control to the end
user over what they want to watch, and, in particular,
if the goal is to enable parents to protect their
children, that is much more powerfully done by
providing tools to the parents to do that than
providing broad content regulations across the
entirety of all video content on the internet. What is
appropriate for a nine-year old is diVerent from what
is appropriate for a 12-year old is diVerent from one
family to another family. There are categories like
violence and sexually explicit content, and so forth,
on which parents may have wildly diverging views.
Our thought would be, let us embrace the internet as
an amazing step forward in parental control that
allows parents to make individuated decisions for
their children in ways that have never been possible in
the past. Because you have got a blanket one-size-fits-
all rule that says from 9 am to 9 pm you cannot have

this kind of stuV and then from 9 pm to 9 am you can
have other kinds of stuV. Those kinds of rules simply
do not work on a global borderless network. I would
say, in view of the concern, we sincerely hope that the
Commission will ultimately take a diVerent direction.
We are urging Member States to look very carefully
at it and to try to steer it in a direction which will be
appropriate to the internet and eVective rather than
the broken model applying old style rules for one
technology to a radically diVerent technology,
especially if doing so would squander many positive
opportunities to do something much more powerful
and eVective for parents.

Q587 Paul Farrelly: I sense, merely because my
briefing tells me, that we are going to come on to the
BBC and public services, but before we do, can I
throw in one more tangent. Years ago in a former life
I advised the shareholders of a smashing little
company called Media Audits Limited on selling their
business. TV companies and advertising agencies
hated that company because what it did was audit for
advertisers the eVectiveness of campaigns. It audited
the figures that advertising agencies and television
companies gave them as to the exposure that they
were paying for. How do advertisers (your clients),
who are responsible for your fantastic revenue
stream, audit what you tell them they are getting?
Mr Arora: That is part of advertising on the internet,
because we can show them the eYcacy of every click
and every cent that they spend on Google. So, on a
real-time basis, they can keep track of how many
clicks they receive, what the clicks cost them, how
many of those clicks produced results. Their tool is
called Google Analytics, which if we apply it to your
site we can track it all the way to how many customers
they acquired and how many customers paid for what
they bought. We can literally track them from the
point that somebody searched for, let us say, a mobile
phone to the point that they are using the Google
Analytics site and actually somebody bought the
phone. The internet provides tremendous amounts of
tools for ROI calculations and it is a very, very well
measured industry.

Q588 Paul Farrelly: It is well developed?
Mr Arora: It is fantastic.
Mr McLaughlin: If you are running an online website,
you have got a server and you can match up the
statistics that you get on your server, because you can
tell how many people are coming and where they are
coming from, to the statistics that we give you as an
accounting matter. That is an incredibly powerful
part of the online advertising world. You do not need
to take our word for it, you can look at your own
server’s experience and verify whether what we are
telling you is right.
Chairman: Given the time, I think we should
probably draw to a close. Can I thank you for what
has been an absolutely fascinating session. Thank you
very much.



3527292015 Page Type [O] 08-05-07 12:47:25 Pag Table: COENEW PPSysB Unit: PAG2

Culture, Media and Sport Committee: Evidence Ev 259

Supplementary memorandum submitted by Google

Thank you for your letter regarding the evidence recently given by Google to the Select Committee on
Culture, Media and Sport. Please find below our response to the additional questions posed by the
Committee on the commercial activities of the BBC. We understand this information will be published as
a supplement to the oral and written evidence already provided.

Does Google see expansion by a publicly funded BBC in the new media sector—maybe including development
of a search engine—as fair competition?

Google supports strong, fair and open competition to ensure users can enjoy the widest range of choice
and opportunities to access content online. Google recognises that its own users are only ever one click away
from another search engine, which is why we continue to dedicate significant resources to further develop
and improve our search engine.

The BBC, like other organisations whether public service providers or commercial companies, regularly
seeks opportunities to help its users access content and drive brand loyalty. We believe that it is for the BBC
to decide, as the steward of the licence fee payers’ money, whether competing in new media sectors such as
search oVers value for money and is consistent with its Charter.

Does Google see the BBC’s recent memorandum of understanding with Microsoft as posing a threat to its
activities?

Google supports initiatives that make it easier for users to access, search and navigate the BBC’s archive.
We note the recent agreement with Microsoft is a non-exclusive memorandum of understanding and does
not preclude the opportunity for other companies, at any point in the future, to work with the BBC to
increase users’ access to content.

27 November 2006
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Mr Nigel Evans Mr Adrian Sanders
Paul Farrelly Helen Southworth
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Memorandum submitted by UK Film Council

1. Executive Summary

1.1 The UK Film Council welcomes the opportunity to give evidence to the Culture, Media and Sport
Committee’s timely inquiry into New Media and the Creative Industries. This submission highlights an
urgent need for the Department for Culture, Media and Sport to put in place a robust and clear policy and
funding framework in response to the proliferation of new distribution media. This framework should aim
to safeguard and promote the availability of British and specialised films and the resulting benefits to the
UK’s creative economy.

2. Overview

2.1 The UK Film Council is the Government’s strategic agency for film. It operates as a Non-
Departmental Public Body (NDPB), accountable to the Department for Culture, Media and Sport
(DCMS).

2.2 Its aim is:

“To stimulate a competitive, successful and vibrant UK film industry and culture, and to promote
the widest possible enjoyment and understanding of cinema throughout the nations and regions
of the UK.”

2.3 The UK Film Council welcomes the opportunity to respond to the Culture, Media and Sport
Committee’s inquiry into New Media and the Creative Industries and has prepared this submission
specifically for the Committee’s present inquiry.

2.4 We believe that the four issues on which the Committee is particularly interested in receiving evidence
are very closely interlinked. We have therefore chosen to respond in the round rather than to answer each
question individually.

2.5 Our response is complementary to that of the British Film Institute (bfi), which is funded by the UK
Film Council to deliver cultural and educational objectives around film and the moving image.

2.6 We believe that the development of the new media is transforming the landscape of the creative
industries and film in particular.

2.7 These changes present significant opportunities to massively enhance audience access to a far wider
and more diverse range of films.

2.8 But equally, it presents large challenges in respect of rights, windows and financing models, most
particularly for independently-produced British films.

2.9 The UK Film Council believes that, going forward, there will be substantial challenges for public
policy around the development of these new media with respect to film.

2.10 This will require public policy to balance diVerent, and sometimes competing priorities, around the
development of the new media. There have already been tensions between diVerent constituencies around
some core issues relating to new media such as Digital Rights Management.

2.11 The task in respect of public policy for film will be to determine where forms of intervention are
appropriate and where issues are best left to the market to resolve. The task will also be to ensure that forms
of intervention promote, rather than stifle, both creative innovation and access for audiences.

3. The Impact of Change

3.1 The landscape of the creative industries is undergoing very rapid change as a consequence of the
impact of new media platforms. These new platforms have been made possible as a result of the evolution of
digital technology. The speed and scale of change is greater than at any previous point in the history of film.
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3.2 To some extent, this reflects the complexity of the interdependent, globalised world of the early 21st
century, but it’s also a reflection of the fact that digital technology is having a genuinely transformative eVect
on all elements of the film sector and the film value chain.

3.3 But the technology itself is only a means to an end; what is being changed is both the economics and
culture of film, and the way in which audiences of all kinds relate to film. Thus the debate about the impact
of new technologies has important consequences not just for the film industry and film culture and
education, but for the way in which we all as citizens reflect ourselves to ourselves and to others.

3.4 A great deal of energy has been expended by various stakeholders and polemicists in trying to describe
the likely impact of the new media upon the creative industries.

3.5 On one side some existing and powerful incumbents have adopted, at least until recently, a largely
defensive approach to the emergence of the new media, apparently in the belief that the status quo would
prevail largely untouched and that existing business models would remain fit for purpose.

3.6 On the other, some who claim to be speaking in the name of the citizen have claimed that the impact
of the new media will sweep away all our present assumptions about the way in which the creative industries,
and film in particular, operate and that in a brave new world of digital plenitude “market failure” will
eventually cease to exist.

3.7 These positions are mirrored, for example, in elements of the debate around copyright theft and
online copyright infringement. Some powerful interests have behaved at times as if the only way to fight
piracy is through protection of the existing business model and more extreme forms of enforcement. Some
“libertarians”, by contrast, have behaved as if access to any form of intellectual property at any time for free
is a human “right”.

3.8 The UK Film Council believes that the polarisation of debate around new media is profoundly
unhelpful, destructive even. It has helped to prevent the emergence of a more balanced, rational debate
which properly examines the consequences of change for public policy.

3.9 In truth, the polarisation of much of the debate thus far around creative industries and the new media
fails to reflect the specificity and complexity of diVerent media.

3.10 In film, for example, it is arguable that the ability to create and distribute content in a much larger
variety of ways will accelerate the segmentation of the film sector such that there will be many more diVerent
business and cultural models, each based on diVerent sets of aims and objectives. Just as the audience’s
ability to choose between diVerent ways of consuming product is greatly enhanced by digital technology (eg
the emergence of the video iPod), so too is the ability of rights holders to create diVerent kinds of models
both for content creation and the dissemination of that content to audiences.

3.11 All sectors of film are being changed by the impact of new media, but diVerent sectors will change
in diVerent ways, thus accentuating the distinction between them—it is true that diVerences are apparent
today, such as that between the business model upon which large incoming portable productions are based
and that on which the typical indigenous British film is based, but these diVerences may become more
marked over time.

3.12 There will also be significant challenges around the development of skills for the new media as they
relate to film. The UK Film Council, working in partnership with Skillset, the Sector Skills Council for the
audiovisual industry, is seeking to ensure that the UK skillsbase is equipped to capitalise upon the changes to
the business and is able to anticipate changes and calibrate programmes for skills development accordingly.

3.13 Public policy for film and related audiovisual sectors will need to be supple and flexible enough to
respond to the challenges which arise from the ways in which diVerent parts of the film sector evolve.

3.14 Such segmentation can best be conveyed by considering some possible impacts on diVerent parts of
the film sector.

4. The Impact on Different Parts of the Sector

4.1 In respect of the large-scale creation and distribution of film, it is likely that the barriers to entry to
film will continue to operate in a digital world, as will the advantages of scale. The capacity to create and
distribute a consistent stream of content on a worldwide basis, across a variety of platforms, buttressed by
the ownership of large amounts of intellectual property in the form of filmed entertainment libraries, will
still constitute a major form of competitive advantage.

4.2 The ability to manage risk by spreading it across a large portfolio of product will remain a key to
success in a creative business such as film, where the success of any given investment can never be guaranteed
in advance, since it is subject to a wide range of variables, the most powerful of which is audience taste.

4.3 This ability to manage risk in the field of exploitation is, in turn, the key to being able to innovate
at scale in the field of content creation, since the flow of revenues from the former supports investment in
the latter.
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4.4 Innovating at scale, for example by producing and distributing large budget films using globally
recognised creative talent or very sophisticated computer generated imagery, will be important because it
enables certain kinds of film to stand out in a world more saturated than ever with entertainment product.
While digital distribution may reduce the costs of making copies of a film, and therefore increase margins,
the costs of creating awareness of product intended for worldwide distribution to mainstream audiences is
likely to remain extremely high for the foreseeable future—and arguably go higher as it becomes imperative
to secure prominence among an increasingly shrill cacophony of products all desperately seeking the
attention of the consumer.

4.5 Equally though, there will be opportunities for those who create and distribute specialised films to
create diVerent kinds of business models which take advantage of the potential of new media to reach a
broader and more diverse range of audiences in new ways.91

4.6 The approach of those operating in this specialised space will doubtless be diVerent to that of large-
scale creators and purveyors of content—though it is likely that even in this segment of the market, the
ability to aggregate content in some form will represent an important commercial advantage, since this helps
to create ongoing brand awareness to the audience. The model of an unmediated relationship between
producer and audience, in which the need for a distributor or content aggregator dissolves, may work for
certain kinds of content, but it is diYcult to see this becoming commonplace.

4.7 The diVerent aims and objectives of those concerned with specialised film however are likely to be
reflected in the approach, for instance, to models of recoupment, to access to intellectual property and to
Digital Rights Management (DRM), and perhaps in the approach to the windows which govern the release
of films across diVerent platforms.92

4.8 Whereas large-scale producers and distributors of content will understandably be concerned, above
all, to ensure their films are only distributed in a format and via mechanisms over which they have significant
control, smaller scale producers/distributors may have diVerent priorities—they may, for example, be less
concerned with the quality of the format and more with maximising access in a variety of diVerent formats
using all possible means available.

4.9 On a third front, those distributing publicly-owned archive material will principally be focussed on
maximising awareness and access, and will not usually be seeking a purely commercial return within the UK
market. This, in turn, will entail a diVerent approach to distribution, issues of rights and the protection of
intellectual property.93

4.10 A fourth level of content production and distribution will occur in the form of so-called “user-
generated content”—in other words, content created, edited and distributed by consumers and citizens using
a variety of media ranging from low-cost digital cameras to mobile phones and games consoles.

4.11 Such participation in and access to media represents an entirely welcome “democratisation” of the
media. User-generated material, in the vast majority of these instances, will not be a repository of economic
value; its importance rather lies in its ability to stimulate the development of better informed citizens and a
more media literate society. Public policy therefore needs to take account of the development of user-
generated content and to find ways, where necessary, of encouraging its creation and dissemination to the
benefit of the broader public good.94

4.12 Above all, public policy for film will need to be suYciently flexible to recognise these diVerences of
approach across the sector, to support the movement of individuals, products and companies between these
diVerent spheres, and to find ways of stimulating them that contribute both to the economic health of UK
plc and to the equity and vibrancy of UK society.

5. Enhancing Access, Choice and Diversity

5.1 In a digital world, many of the capacity constraints which restricted both supply and consumer choice
in an analogue world start to disappear; eg spectrum scarcity is disappearing as a constraint for broadcasters
and pay-television operators, and online DVD services are not constrained by shelf space in the same way
as a physical retail outlet, even though they still rely on the postal service as the means to deliver product
and are therefore not yet fully digital.

5.2 Some constraints will remain until the transition to a fully digital world occurs. Even then, some parts
of the value chain for film will be dependent on physical infrastructure; for instance, even once digital
projection equipment is present in a large number of cinemas across the UK, access to the theatrical
experience for audiences will still be dependent on the availability of cinemas, screens and programmes in
their locality.

91 See Annexe One for the UK Film Council’s definition of specialised film.
92 This argument is set out in more detail in the UK Film Council’s submission to the All Party Parliamentary Internet Group’s

(APPIG) Inquiry into Digital Rights Management. This submission has not yet been published by the APPIG but we would
be pleased to furnish a copy to the Select Committee on request.

93 As noted in the bfi submission to the Committee.
94 The work of the Media Literacy Task Force, of which the UK Film Council is a member, will be invaluable here.
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5.3 The theatrical exhibition sector, far more than other media to which films are distributed and shown,
will remain governed by the economics of scarcity. In the face of this, the UK Film Council has created its
Digital Screen Network to ensure that the benefits of digital technology are harnessed to broaden the range
of films available to audiences throughout the UK and especially to improve access to specialised (or non-
mainstream) film.

5.4 It is already clear that digital technology has significant potential, both within the cinema exhibition
industry and, crucially, across other subsequent areas of the value chain to massively enhance choice to the
benefit of both consumers and citizens.

5.5 The phenomenon of the “Long Tail” has already been well-documented in relation to books and
other media. The Long Tail essentially describes a world in which consumer demand shifts in response to
the ability of suppliers to oVer a far greater range of choice as this extract from the original essay on The
Long Tail confirms:

5.6 “The average Barnes & Noble carries 130,000 titles. Yet more than half of Amazon’s book sales come
from outside its top 130,000 titles. Consider the implication: If the Amazon statistics are any guide, the
market for books that are not even sold in the average bookstore is larger than the market for those that
are. In other words, the potential book market may be twice as big as it appears to be, if only we can get
over the economics of scarcity. Venture capitalist and former music industry consultant Kevin Laws puts
it this way: “The biggest money is in the smallest sales.”

5.7 The same is true for all other aspects of the entertainment business, to one degree or another. Just
compare online and oZine businesses: The average Blockbuster carries fewer than 3,000 DVDs. Yet a fifth
of Netflix rentals are outside its top 3,000 titles.”95

5.8 The impact of the Long Tail is already being felt even in a world where the sale and rental of DVDs
is conducted through online transactions but in which a physical product is delivered through the postal
service.96

5.9 Once the model starts to shift to one in which the product delivered is a digital file distributed via the
internet, the ability of the supplier to oVer an enhanced range of content will increase exponentially.97 The
growth in the range of product oVered, together with the use of innovative forms of viral marketing, such
as the system of tailored recommendations used by Amazon is likely to be manifested in significant shifts
in the purchasing patterns of consumers.

5.10 For the moment, the implications of this radical shift for public policy are diYcult to read—which
does not, of course, mean that we should not try to read them.

5.11 While it is likely that commercial suppliers will seek to maximise the opportunity presented by
electronic delivery, it is far from certain that the private sector alone will eradicate all of the market failures
which exist in relation to specialised film. For example, although electronic search technology should
enhance the ability of consumers to locate product, it is likely that commercial imperatives will mean that
search engines may be configured to give certain kinds of mainstream product far greater prominence. This
is, of course, entirely understandable since commercial companies are seeking to maximise shareholder value
and will therefore be largely focused on the product most likely to deliver that goal.

5.12 But it may mean that to ensure that public value is maximised, there might be a role for the public
sector to provide assistance, for example, in ensuring that specialised material can be easily located. This
could involve supporting ways, for instance, to make such material electronically tagged in ways that enable
it to be found relatively easily.

5.13 While the phenomenon of the Long Tail is unquestionably good news for consumers and citizens,
it will not in and of itself transform the financing model for British or specialised films. This is a consequence
of the fact that the Long Tail represents a form of surplus value for the retailer of content but not for the
producer—simply because the Long Tail of revenue is spread thinly across a large number of products, but
with no single product benefiting to a significant degree. Even the benefits to the retailer have to be weighed
against the erosion of margins which may occur as a consequence of the fact that online distribution makes
price comparison far easier and therefore the retail market will be more competitive—which, of course, is
good news for the consumer.

5.14 But the fact that the additional value created by the Long Tail does not feed back to content
producers has significant consequences in a sphere such as film where the costs of creating and distributing
even a low-budget film are very much greater than they are for many other kinds of creative product.
Enhanced consumer access and the greater adventurousness in purchasing patterns which emerges as a
result do not axiomatically translate into enhanced revenues for those who create or control rights to
intellectual property in the form of film.

95 http://www.wired.com/wired/archive/12.10/tail.htm.
96 Recent research conducted by Screen Digest and Magic Lantern for the UK Film Council shows that demand in the online

DVD rental market for UK and specialised films has equalled the demand for the top 25 mainstream films (in terms of total
transactions), while demand for these UK and specialised films was six times smaller in the cinema and seven times smaller
in physical video rental/retail stores than the demand for the mainstream titles.

97 Some online DVD services, such as lovefilm.com, are already oVering electronic downloads.
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6. Windows and Rights

6.1 There are also major issues around new media arising from the complex sequence by which films reach
audiences and thereby generate revenues and aVect hearts and minds. At present, the availability of film in
a given medium (cinema, DVD, pay-TV, terrestrial TV etc) is determined by a series of “windows” which in
turn is built on a system of rights, defined according to generally accepted industry principles. The windows
themselves are agreed in diVerent ways on a territory by territory basis—in the UK, for example, the
windows have historically been agreed between diVerent sectors of the industry on a voluntary basis.

6.2 The windows between diVerent formats, for example, between theatrical and DVD have been
shortening in recent times. Nonetheless, the distinctions between the diVerent windows have not yet been
called into question.

6.3 In a digital world, new forms of rights arise. In an environment which is partly digital, at least four
diVerent rights can be identified in the space between DVD release and the screening of a film on terrestrial
television.

6.4 These rights are:

— Video On Demand (VOD) whereby the consumer purchases films on a title-by-title basis.

— Pay-Per-View, currently equivalent to Near Video On Demand.

— Subscription VOD (SVOD) in which the consumer pays a monthly fee and is able to access an
unlimited or large number of titles against that payment.

— Other pay-TV windows.

6.5 At present, there is no generally agreed definition of VOD and SVOD rights. There is a need to
develop a clear, rational policy for the film sector in respect of these rights.

6.6 This is because in the absence of clear, agreed definitions about how certain specified rights are defined
in a digital environment, it is likely that those who license rights to digital platforms may see those rights
absorbed by the acquiring platform as an extension of existing rights.

6.7 This would provide very significant advantages to incumbent platforms who may use their existing
market power to encourage a form of “rights creep” by which, in eVect, they are able to exclude new entrants
from the platform market. This would be to the severe detriment of both consumers and citizens.

6.8 Such “rights creep” would also make it far harder, and perhaps impossible, for rights owners to
extract additional revenue against the licensing of those rights.

6.9 Once electronic delivery of films also starts to replace distribution through packaged media such as
DVD, such inability to extract revenue from the licensing of those rights would have a seriously detrimental
impact on the model by which independently-produced films are financed.

6.10 This is because these films are financed in part by the pre-sale (in eVect, licensing) of the rights to
distributors who in turn generate revenue from the exploitation of those rights to a variety of third parties
(exhibition chains, DVD retailers, DVD rental services, pay-TV operators, terrestrial broadcasters etc). The
absence of clear, agreed definitions around rights would inhibit the ability of distributors to maximise
revenues, most especially in relation to the licensing of rights to content distributors deploying new
platforms; eg those based on VOD or SVOD.

6.11 Thus, if market forces are allow to prevail unchecked, there are strong arguments that both
consumer access and the financing model for independent films may suVer despite the advent of digital
services.

6.12 The UK Film Council does not yet have a position on the best way to avoid the situation whereby
the apparent benefits of choice and diversity which potentially accrue from a digital world are stymied. The
matter requires further investigation and discussion between all interested parties—the Government,
Ofcom, rights holders and platform owners. There may, or may not, be a case for public intervention.98

6.13 The UK Film Council recognises the diYculties associated with regulatory interventions in a
globalised and digitised media market in which the limits of national or European regulation are all too
apparent—because for example, the targets of regulation may simply choose to move the source of
origination and/or dissemination beyond the jurisdiction of the regulator.

6.14 But the UK Film Council is clear that the history of technological innovation in the audiovisual
sphere demonstrates that the apparent benefits of new forms of technology can just as easily turn into
disbenefits from the perspective of public policy and the citizen.

6.15 For example, as the UK Film Council has argued in a previous submission to this Committee, the
market power of the major operator of pay-television in the UK—BSkyB—created a situation in which a
series of Most Favoured Nations (MFNs) arrangements with the Hollywood studios worked to the
disadvantage of other, smaller independent suppliers and was thereby detrimental to consumer choice.99

98 The UK Film Council is a participant in the European Commission’s Leadership Summit on Film Online which seeks to
identify, “the opportunities and challenges involved in making film online take oV in Europe.”

99 See: http://www.publications.parliament.uk/pa/cm200203/cmselect/cmcumeds/667/3062413.htm.
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7 Film Theft, Infringement, the Rights of Creators and the Expectations of Citizens

7.1 The UK Film Council has consistently argued that film theft and online copyright infringement
represent a major threat to all elements of the UK film industry and to film culture.

7.2 Some 5% of UK adults have downloaded a film and/or a TV show and the quantity of titles illegally
downloaded has risen to an average of between 7-15 per year.100

7.3 The very rapid take-up of broadband in the UK could accentuate copyright infringement by means of
file-sharing. The UK Film Council was active in all the diVerent components of the Government’s Creative
Industries Forum on Intellectual Property. It believes that the recommendations of the Forum, taken
together, constitute a very eVective strategy for discouraging and stemming piracy while encouraging the
creation of legitimate services which take advantage of the new media to make content available in new
ways.

7.4 Clearly, a balance needs to be struck between the need to protect the economic model by which high
cost content is created and distributed and the need to encourage new forms of content distribution which
respond to consumer and citizen demand.

7.5 In conclusion, we would argue that it is too easy to fall into the trap of believing that everything will
change or that nothing will change as a result of the impact of new media on the creative industries. These
positions are, in fact, symmetrical and each is delusive. We are entering a period of change in which nothing
can be taken as a given but in which the outcomes are very uncertain.

7.6 This represents a massive challenge for those who make and deliver public policy around film and
related creative industries. It will require public policies which are capable of balancing sometimes diVering
priorities as between creators and citizens and as between rights holders and platforms. It will require public
policy makers to understand the limits of intervention and to recognise where markets may, in fact, be able
to deal with issues of conflict more eVectively than regulators.

7.7 The ability to get the balance of these things right will aVect not just our capacity to create a successful,
flourishing and creative economy, but our capacity to nurture an informed and engaged democratic society
in the early 21st century.

28 February 2006

Annex 1

UK FILM COUNCIL—DEFINITION OF SPECIALISED FILM

The UK market, in common with most others around the world, is generally driven by mainstream, US
studio-originated material, In such a context, specialised films oVer audiences a diVerent experience of
cinema. Such films are often characterised by an innovative cinematic style and by an engagement with
challenging subject matter. As such, specialised films will challenge and educate audiences of all ages and
backgrounds.

The UK Film Council’s definition of “specialised” in this context, therefore, is quite broad and relates to
those films that do not sit easily within a mainstream and highly commercial genre. They may be
characterised as being predominantly from the independent production sector (although they may be being
handled by a mainstream, studio-based distributor), or made with a relatively low production budget (eg as
compared to a Hollywood production), and have a focus that is more script and character than eVect and
event driven and might be expected to appeal at present to a more narrow audience segment than a more
mainstream film.

Specifically the UK Film Council will consider the following criteria when assessing whether or not a film
qualifies as Specialised.

Foreigh Language with Subtitles

In almost all circumstances a film of this type will be classified as “specialised”. Examples include: Hero,
Downfall, The Consequences of Love, Aaltra, etc.

Documentaries

Again, under almost all circumstances documentaries will be classified as specialised. Examples include:
Fahrenheit 9/11, Touching the Void, Super Size Me, Tarnation etc.

100 For a comprehensive overview of issues relating to film theft and copyright infringement see the UK Film Council report,
Film Theft in the UK, available at: http://www.ukfilmcouncil.org.uk/usr/downloads/Piracy
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Archive/Class Films

Notwithstanding the focus of the original film or the language it is presented in, and the audience which
today it might appeal to, archive or classic films will be regarded as specialised. Examples might include:
The Leopard, Gone With The Wind, The Big Red One, etc.

For films that do not fall into these categories, other criteria will be appliced. Specifically consideration
will be given to:

Genre

Whereas mainstream films might be regarded as falling within popular and recognisable genres (eg
Comedy, Romance, Period, Crime/Thriller, Horror, Actioln, Sci-Fi). Specialised films are often less easy to
define and thus more diYcult to categories in this way. Examples include: 21 Grams, American Splendor,
Enduring Love, Somersault etc.

Hook or USP

With mainstream films, the subject matter is generally immediately obvious, appealing and easy to
communicate to audiences. Specialised films often deal with more complex and challenging subject matters
that are less easy to communicate. Examples include: the Station Agent, Garden State, Solaris,
Palindromes etc.

Cinematic Style

Within the mainstream genre, the film’s narrative and conematic style are generally quite straightforward,
uncomplex, conventional and with high production values. Specialised films are often characterised as
having a more innovative or unconventional storytelling style or aesthetic and may deviate from the
straightforward narrative structure found in mainstream cinema. Overall, the film is more dependent on
story, character development and a challenging subject matter than on high production values, eVects and
star names. For example: Sideways, Eternal Sunshine of the Spotless Mind, I Heart Huckabees, Elephant,
Dogville etc.

Witnesses: Mr Stewart Till CBE, Chairman, and Mr John Woodward, Chief Executive, UK Film Council,
gave evidence.

Chairman: Good morning. This is the last session of
the Committee’s inquiry into the challenges and
opportunities for creative industries in new media.
Certainly in the first two sections we are going to be
concentrating on film. It is a pleasure to welcome
Stewart Till, Chairman of the UK Film Council, and
John Woodward, the Chief Executive. Can I invite
Helen Southworth to begin.

Q589 Helen Southworth: In your report for 2005–06
you tell us that you have commissioned research into
the potential of digital platforms to enhance public
access to British and specialised films. Can you tell
us a little bit about what your expectations are for
that and how you are hoping things are going to
develop in the next few years.
Mr Till: Obviously it is a very big question. We are
optimists absolutely but there are dangers attached.
I think that we know that the consumer generally
enjoys films, and film as a medium has driven pay
television and has driven DVD, so I think in its
widest sense film as a content will both drive digital
and benefit from it. Digital obviously covers a
multitude of areas, from digital screen networks
(DVD itself is a digital platform) through to video
on demand, and I think if you make it easier for the
consumer to consume films, then they will embrace
it in larger numbers. For example, the video rental
market-place at its peak worldwide was worth about
$20 billion, with all the inconvenience wrapped

around renting videos, which we all know. If you
could have all the benefits of renting videos with
none of the inconvenience, and the convenience of
doing it from a laptop or a remote control on a TV,
I think that $20 billion that consumers spent around
the world could multiply by two or threefold without
all the distribution costs and manufacturing costs,
so with just that window alone you could add
$20 billion/$30 billion/$40 billion to consumer
expenditure on a worldwide basis, which is
obviously incredibly exciting. Within that context I
think that British films should do very well for two
reasons. Obviously if people are spending more
money consuming films in this country and around
the world where British films are watched, then
obviously, by definition, more people will spend
more money on British films, obviously to the
benefit of both British producers and British
distributors. Also we have seen in all the other digital
forms of distribution the “long tail” eVect by which
people not only rent or buy or watch the blockbuster
films more frequently, they also delve deeper both
into the new releases or go wider and into catalogue,
which again we think will be to the benefit of
British films.
Mr Woodward: I think that last point is a really
important point in the context of the Committee’s
interest in British cinema because historically, as you
know, one of the problems with getting British films
in front of British audiences is they are literally



3527292018 Page Type [O] 08-05-07 12:49:31 Pag Table: COENEW PPSysB Unit: PAG3

Culture, Media and Sport Committee: Evidence Ev 267

7 November 2006 UK Film Council

crowded out in the market place whether they are
stacked on the shelves at Woolworth’s, in the video
store, or on television channels, and the beauty and
opportunity of on-demand and digital delivery of
films is that those physical constraints of things in
boxes no longer apply. Therefore the long tail eVect
that Stewart has talked about and the economists
have noted suggests to us very strongly that is where
the opportunity really lies for the British film
industry and for the British public because when you
give people the opportunity to choose from a much,
much wider range of titles there is evidence already
to suggest that that is what they do. That is why
fundamentally we are very bullish and we think that
the digital revolution is going to be very good for the
British film industry. There are other challenges, as
we all know, but overall we are optimistic.

Q590 Helen Southworth: Do you feel that there is
suYcient focus on the economic opportunities? You
are obviously promoting from your perspective with
a lot of vigour but are you getting that same sort of
response back from, say, government departments
or regional development agencies?
Mr Woodward: The answer is broadly yes, but I
think it is also true to say, in the same way that your
Committee is currently looking at this issue,
everyone is grappling with the digital revolution. We
are all on the frontier and in terms of running their
businesses people are literally making it up as they
go along. That is why we commissioned the research
you referred to earlier on because the film business is
going to have to make a very important and
potentially quite diYcult transition from the stable
business model that has been in place for the last 15
or 20 years, whereby whether you are financing
films, or distributing and selling them, you have been
relatively confident about what values you can
extract from television broadcasters, from DVD,
and from cinemas, to what has to happen over the
next few years, which is that the industry has to make
a transition to a new business model which is
untested which is about selling films mainly on
demand. Nobody is quite sure at this point whether
the audience demand is going to rise or fall—
although we think it is going to rise as Stewart said.
Nobody is quite sure what the volumes will be, and
nobody is quite sure where the profit margins are
going to settle. So it is a period of change but for us
we would come back to saying that represents an
opportunity as well.

Q591 Helen Southworth: In terms of developing an
audience for British films what opportunities are
there in terms of school film clubs, for example,
or other educational establishments using new
technologies? Are you focusing on that?
Mr Woodward: I am glad you asked that, as they say.
We are currently running a pilot project which we do
not have the funds at present to take through to
implementation, but the ambition is to set up a free-
standing charitable body which has the objective of
getting a digital film club into one-third of schools
within the first three years of operation. The idea
would be to work with schools through the extended

hours programme to enable them to have
interesting, important, valuable but entertaining
films that children can watch and to support the
delivery of the films through a website and
educational materials so the children can then talk
and think about the films in terms of citizenship, and
whatever the issues might be contained in the films.
And also, frankly, to build more of a cinema-going
habit amongst children. As I say, we are piloting and
so we hope by March/April next year to be able to
say this is how it would work with the films and the
film industry. But we will still be casting around for
the funds to deliver it in the next CSR.
Helen Southworth: If you are looking for somewhere
to pilot it, Warrington would be a very good place.
The reason I was asking the question is I have been
prompted by young people in my schools who are
saying, “What is being done?” so that we can
develop creativity. Thank you.

Q592 Chairman: You say that you are
commissioning the research into the potential for
enhancing access to British films. Digital channels
have been around for quite a long time now. Why are
you only commissioning research now and why have
we not got a UK digital British film channel, when
we seem to have channels available for horror films,
science fiction films and every other niche genre
imaginable?
Mr Till: It is an evolution rather than a revolution,
but there is a change. In terms of pay television there
was the Sky digital revolution obviously, and
probably the worst thing that happened to the
British film industry in the last 20 or 30 years (which
it is important going forward is not repeated) is the
deals that Sky did at the end of the 1980s/early 1990s
where they did very rich deals with the Hollywood
studios to try and get the best of the American films
and then following the merger with BSB, having
consolidated that and having got the prime movie
channel, then chose to neglect British films. I think
over the last what must be now 15 years the British
film industry has suVered dramatically from not
getting a fair price out of the pay television window.
Going forward, obviously there is going to be a
dramatic evolution and it will be literally hundreds
of film channels and a blurring between a film
channel, a pay movie channel where you are paying
either a monthly subscription or part of a
subscription package, to video on demand and near
video on demand, to absolute fragmentation, and it
is vital going forward that the British producers and
distributors get at least parity with the American
studios in their deals with the various providers of
the video on demand film channels.
Mr Woodward: Also the conceptual leap that we all
have to make is, to try and look five or 10 years
ahead, and we need to probably stop thinking about
films being delivered by channels because the future
will be about the availability of a massive number of
films of which British films, we hope, will be an
important part. For the consumer/for the viewer the
key issue is going to be the way in which those films
are electronically ordered for the viewer to look at in
terms of the context of the films, how they are
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packaged together, and the electronic navigation to
get the viewer to the right screen which says “here are
the best of British films” for example. What we have
to move away from is delivering films to British
viewers, possibly British cinema, in terms of a linear
television channel because that is fundamentally
where the industry came from in terms of electronic
delivery of films but that is also where it is moving
away from now. The future is about unlimited
choice and the future will largely be controlled by the
platforms who have the job of organising the data
for viewers to make their buying decisions, so the
issues around EPG, which I know you have looked
at before, pertain to the film industry as much as they
do to other areas of entertainment.

Q593 Chairman: When we move to an on-demand
world will there be a role potentially for the Film
Council in making available British films?
Mr Till: I hope so. We do not so much make them
available; obviously what we try to do is encourage
British films commercially within the market
context. I cannot foresee a role where the Film
Council will say to government, “Can you dictate
the windows and the sequences and the pricing
policies of the various windows,” because I think it
is a market. I think the Film Council will need to be
more active in trying to influence and publicise and
put the spotlight on certain issues.
Mr Woodward: Piracy would be a very good
example, Chairman.
Chairman: That leads very neatly into Rosemary
McKenna’s questions.

Q594 Rosemary McKenna: First of all, can I say how
much I agree there is a huge opportunity for the
British film industry. However, I think you have to
move a lot quicker. There is a huge catalogue, is
there not, of films that people have not been able to
see because of the windows being so narrow and
being pushed out? I think there is a real opportunity
and I hope it is successful. However, those
opportunities have threats as well and that brings us
on to piracy, as you mentioned. You said, Stewart,
in your Annual Report that it was a “rampant
pestilence”.
Mr Till: Yes.

Q595 Rosemary McKenna: So you want a drive for
IP education and awareness. What are you doing in
that area to make people aware of the criminal
aspect of what they are doing?
Mr Till: Let me, if I may, tell you the size of the
piracy problem and I will hand over to John to give
you some specific thoughts that we have. We
calculate that over £800 million was lost last year,
and as much as one in four/one in five of every pound
spent by the consumer in the UK on film product—
going to the cinema or buying or renting DVDs—
was on illegal pirated product, and that one in four
people watched a pirated DVD, and these numbers
are only growing. It is not only in the UK but
particularly in the UK and particularly in Germany

within Europe, and it is absolutely a pestilence and
we make no apologies for the emotion of that. It is a
huge problem and growing at very ugly rates.
Mr Woodward: I think to a point it is accepted in the
film business that there is no one magic bullet to deal
with piracy. There are three and they all need to be
fired pretty much simultaneously. The first one is
about people in the business changing their business
models in the way that the music industry has had to
change its business model because piracy is going to
move away from physical DVD sales over time to
on-line piracy. The brutal truth is that if you do not
give people the opportunity to buy something in an
easy and convenient way on-line, then the evidence
suggests that a large number of people will steal it.
So the industry itself has to react and change the way
it operates in order to be more consumer friendly. I
think that is something the industry is doing and, as
Stewart said, it is an evolution rather than a
revolution and people are very keen in the film
industry to learn from the mistakes of the music
industry. I think that is bullet number one. Bullet
number two is about education and awareness. That
is very much about teaching consumers, the public,
children, to respect intellectual property, to
understand that stealing a film is as damaging to the
owner of that intellectual property as the theft of
anything else, which is why one of the things we will
be using the digital film club for, we hope, is to take
that intellectual property message into schools, for
example. The industry is grouping together at the
moment around the theme of “respect creativity” as
a kind of tag-line. We will be doing a lot of
messaging and marketing over the coming months
and years to try and push that message home. That
would be the second bullet and is also a bullet for the
industry to make the running on. I do not think
industry would say it is the role of government to do
their advertising for them to protect their own assets.
Where, however, we would suggest there is a role for
government is in the third bullet which is about
enforcement, and I think, to be candid, we would
suggest to you that there is more that might be done
by government in terms of tougher enforcement to
sit alongside education and improved business
models. There are particular issues that the industry
has flagged in the past which still remain to be
resolved. In no particular order and very briefly I
would mention tougher enforcement around what
are technically called “occasional sales”, what I
would call car boot sales. There are thousands of
them up and down the country each week and they
are a major source of physical piracy. We think there
is probably an argument to move towards a review
of the damages system to allow for exemplary
damages in the case of copyright infringement,
which is not possible at the moment. We would also
suggest that trading standards should be given
powers to enforce copyright infringements in a way
that they are not currently. Fourth and perhaps
most obviously of all, it is still, remarkably, not an
oVence to go into a cinema in Britain and camcord
oV the screen, which seems to us to be not sensible.
We would suggest criminal legislation which would
enable prosecution of people going into movie
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houses and recording oV the screen for commercial
gain to make that a criminal oVence. I would say
those, very briefly, are the four big issues that we
believe government has a role in taking forward and
obviously they are things that the industry of itself
cannot do.

Q596 Rosemary McKenna: Is it not really too late?
Young people just think it is great fun. I think the
problem is that young people do not see that what
they are doing is taking away anything from anyone.
They do not see it as stealing, which it is, they are
stealing from the people who have created it, and
there is a feeling that this is okay and the same with
the car boot sale thing. There is a real problem there
in getting that message across.
Mr Till: Absolutely, that is why if we were just going
to rely on education it would not be enough. I think
you can persuade some people and I do not think
you should give up on the education message, and
that is why it should be and is one of the three planks,
but it has got to be alongside legislation, government
action and the industry doing better business
practice.

Q597 Rosemary McKenna: I think the recording
industry discovered that. They spent a lot of money
campaigning against downloading and discovered
that they really had to get involved in selling it. What
about simultaneous release; Spielberg did that?
Mr Till: There have been some instances, absolutely.
The good news about the film industry is the music
industry obviously had a model for decades of retail
sale where they made the product, they put it onto
a carrier—vinyl, CD, cassette—and sold it through
stores. The film industry already obviously has a
culture of selling films to the consumer through a
myriad of windows from free, and pay television,
cinema and DVD, so already they are not obsessed
about only retail distribution. I think the challenge
facing the film industry is to be smart and clever
about how it organises its window, which is really
only about two factors, timing and pricing. It needs
to be very careful because obviously simultaneous
releasing has been experimented with. The big, big
danger obviously is that that could be to the
dramatic detriment of cinema going because
cinemas have a very heavy fixed cost, by definition.
We are doing some research into this, but intuitively
we know that if cinema admissions went down 10%
or 20% or 30% it would have a much more significant
impact on cinemas than those sort of percentages
because of their fixed costs, at a time when cinema
admissions around Europe are increasing, so it is not
as if the consumer is turning his or her back on
cinemas. I would be nervous personally of
simultaneous day and date. Absolutely it would
impact on piracy but I think it could be to the
detriment of cinema-going and cinemas. Cinemas
obviously play an incredibly important cultural and
commercial part in this country’s entertainment
landscape.

Q598 Rosemary McKenna: It is about getting a
balance. Going to the cinema is an evening out and
people do that. Downloading is something that they
would do to watch at a diVerent time. Is there not a
balance to be struck?
Mr Till: There is. Absolutely there is a balance and
obviously diVerent balances for diVerent people in
diVerent social situations. I just feel intuitively that
if you went day and date cinema and VoD that
would be to the detriment to some degree of cinema.
Obviously people still go for the social occasion but
I think it would be dangerous to do that. That is the
value about timing. Pricing is important as well.
Because the web is a worldwide web decisions are
going to have to be made in the context of worldwide
releasing because obviously what happens in the UK
is only part of the impact, particularly on piracy, and
we have already seen much more worldwide
simultaneous release dates and we have seen a
closing of the gap between cinema and DVD and on-
line. However, I do not think anyone, as yet, has got
the optimum situation and everyone—British film
industry and Hollywood—is looking at it. I have to
come back to where we came in. If we get it right then
we are in a very attractive position because I do
believe that digital will mean more availability and
therefore more demand, particularly for Britain and
the British film industry, but if we get it wrong and
get the windows and the pricing wrong we could
cannibalise our industry.
Mr Woodward: Following from that there are
cultural and social benefits to the community from
cinemas as places that people gather, and I think our
concern would be that if the operating margins of
cinemas are tight, and if we start to lose cinemas, we
also start to lose in a sense, the USP of what a film
is because what diVerentiates a film from a television
programme or a single drama is the impact and the
scope and the scale of the way that product is
released in the market place and the impact that the
cinema release gives it. So in the short term it might
be in the interests of rights’ holders to spend less time
and energy and care with their product in the cinema
in order to increase their on-demand revenues but
this balance is important because if it goes too far the
wrong way, you end up potentially killing the
golden goose.
Chairman: We have nearly covered all the areas we
wished to talk about but I will bring in Alan Keen
quickly.

Q599 Alan Keen: You have just been explaining the
things I was going to ask about. Who is it who is
making the decisions? How much do the people who
make the films care about the cinema aspect of it?
Obviously you have just been saying it could damage
the whole industry if the balance is not right. Are you
confident that the producers of the films are really
aware of what is happening? Are you aware of
discussions? Are there discussions going on or is it
just marketing people who are going to make the
decisions?
Mr Till: Certainly the volume of the debate is
deafening and whatever decisions will be made will
be made very publicly. That does not mean
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necessarily they will be rational and smart and
sensible decisions, but obviously everyone hopes
they are. There is an emotional commitment to
cinema from a marketing perspective. It is still the
platform that launches the film. It is where the
marketing money is spent. It does diVerentiate it
from high-quality television, as John said, and films
are still made. I am sure 999 directors out of 1,000
when they make their films, if they have one vision,
it will be for the cinema screen rather than the
television screen. People are committed emotionally
but it is important that the industry worldwide does
make the decision that produces the highest
aggregate of revenue. Obviously in a commercial
industry that is their motivation, so the hope is that
there will be a rational conclusion.

Q600 Alan Keen: You talked in the submission
about going from cinema to DVD, pay TV, free TV
and you said that might go down to just two. I know
you are hoping deeply that it is cinema and then, I
presume, video on demand or films on demand?
Mr Till: Yes, I am sure you are aware the current
cycle is cinema, four months to DVD, 12 months to
pay television, and then another 12 to 15 months to
free television. Then obviously there is catalogue
and syndicated cable value. With video on demand it
will get much, much more complicated. I personally
think—and this is a personal point of view, the Film
Council has not got an oYcial point of view yet, we
are still debating it—it is also worth stressing that it
is not today’s issue, it is tomorrow’s and the day
after’s issue because video on demand is not widely
available at this point in time. It is coming, but it is
tomorrow and the day after. I would hope that you
would launch theatrical and you would keep that
whole value of the cinema and then the three to four
month window seems appropriate to diVerentiate it
and then you go video on demand. At the same time
it is available on DVD because the consumer still, as
the music industry has found, in large numbers
wants a finished package or product to own. Even
then, there will still be a value for pay television
because people still want movie channels, a lot less
than now because of video on demand, but, after
Sky, video rental still existed in this country and
there will still be some value on free television. The
broadcasters in this country absolutely have a
critical part to play going forward. We must learn
from mistakes with Sky on pay television. I think it
is very significant at the moment that in the last 12
months we have had very good conversations with
the BBC who said they appreciate in this changing
landscape the value of film to their schedules as a
broadcaster, and they have dramatically increased
several-fold their commitment, subject to a
satisfactory licence fee agreement, going forward to
British film. I would like to think we are in the
middle of a dialogue with Channel 4, the other
public service broadcaster, and we have said to
them, “Look, you particularly have always been
very film aware. You have taken your pay film
channels and free channels and in many parts you
are a broadcast entity in your own right, but as a
window into video on demand we believe that you

Channel 4 as a public service broadcaster have to get
much more supportive of British film,” and we are a
little frustrated at a time when they are saying they
do not agree with us that they are doing a 250 million
deal with News Corporation Twentieth Century Fox
for American films. One of the Film Council’s
priorities over the next few months is to encourage
and persuade Channel 4 to be much more supportive
of British film in this changing landscape.

Q601 Alan Keen: We have gone from very large
screens to tiny screens. We saw in South Korea live
TV on mobile phones from satellite and people on
trains getting their own service. Have you any
thoughts of film going out at that level? It is new
media we are looking at in this inquiry.
Mr Till: What we have found in the last 20 years in
this country is the consumer really enjoys film as an
entertainment medium as much as anything else and
they will absorb it wherever they can. Obviously the
telephone screen is not suited necessarily to the
production values of a huge film, but I think the
consumer has such loyalty to film they will still
embrace it on telephones. Also the mobile telephone
is an incredibly valuable marketing tool to market
films, so at the very least it is a fantastic market
medium.

Q602 Helen Southworth: What impact are high-
definition television and plasma screens having now
and what impact are they going to have in terms of
film?
Mr Till: Predictably because film is a medium which
usually has higher production values, by definition it
will benefit more than most from the quality of the
viewing. The DVD player and the high-definition
television and these big home screens are tailor-
made for film.

Q603 Helen Southworth: Is it increasing the market
at the moment?
Mr Woodward: If behind your question is a
suggestion that the availability of big plasma screens
in the home means possibly people will not go out to
the cinema in future, we do not believe that.

Q604 Helen Southworth: No, what I was actually
asking was will they also be wanting to see things fast
at home?
Mr Woodward: Yes.
Mr Till: Fast?

Q605 Helen Southworth: Rather than waiting 12
months?
Mr Till: That is video on demand, that is why
personally I think three to four months on the back
of theatrical, as I said before, is the optimum
window. They will not wait 12 months for a pay
television channel, but I believe they will wait three
to four months and then very much enjoy the
experience, going back to the point earlier about
how you can have a two or threefold increase in the
video rental marketplace which in itself is pretty
buoyant.
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Q606 Paul Farrelly: Could you just remind me how
cinema attendance figures are stacking up at the
moment compared to, say, five or 10 years ago?
Mr Till: This year there has been a little blip in the
UK and they will probably be down—obviously we
do not yet know—5% to 10%, but in the previous
four years there has been growth.

Q607 Paul Farrelly: So there is no downturn trend?
Mr Till: Not at all. What has been really interesting
is we have found throughout Europe that there has
been a pretty steady growth over the last five years,
with peaks in years where the country does very well
with its local films, so some of the bigger European
markets had a soft 2005 because there were not
many successful local Italian films in Italy and
German films in Germany, but this year it is the
other way round so Europe has had a very good
2006. The UK just from a timing point of view has
had a slightly softer 2006 with British films, although
the Bond film may single-handedly change that,
compared to 2005. As long as local films are strong,
which is obviously very important for the British
film industry, there is an increase in cinema
admissions throughout the UK and Europe.

Q608 Paul Farrelly: I asked the question because I
have got one of the excellent briefs from the Clerks
here which talks about video on demand, which we
have touched on, and then goes on to the catch-all
question very gloomily: “What will cinemas need to
do to survive?” It is not immediately clear to me that
video on demand as a new medium through either
cable or satellite or streaming through the internet
will necessarily eat into cinema attendances rather
than other formats such as DVDs. The industry has
gone through a number of formats. I will take my
son and daughter to watch a film and afterwards you
would not buy them the video but you will buy them
the DVD because the little blighters will pester you
because they want the interactive Thunderbirds
games to play, so that has lifted the income to the
film industry. I am not quite clear, are there

Memorandum submitted by the British Board of Film Classification

Executive Summary

— The BBFC is a highly experienced, independent regulator of film, video/DVD, and video games.
Its determinations have legal force and are based on published guidelines developed through
extensive public consultation.

— The BBFC is currently experiencing record numbers of submissions, pioneered the comprehensive
provision of individually tailored content advice, and has developed a role as a major player in the
promotion of media literacy.

— The nature of the media it regulates, and the fact that its regulation involves thorough pre-
publication scrutiny of the material, sets it apart from Ofcom.

— A diversity of regulation is an important guard against concerns relating to civil liberties (especially
freedom of expression).

— The BBFC has accumulated unrivalled experience and expertise in the regulation of extreme
material, including “hardcore” pornography and material which challenges the limits of the law.

competitive pressures inherent in media such as
video on demand that will push producers and
distributors to release everything at the same time?
Mr Woodward: I think you are at the core of the
issue here. If you own a cinema you only have one
way of making money. Well, you have two because
you can sell popcorn and run concessions, which is
an important part of the business. But leave that to
one side and you only really have one way of making
money, which is for the limited period of time in
which the film is available only in cinemas, you
hoover up as much money as you can by bringing as
many customers in through the door. Once the film
is out on any other medium, be it DVD, video on
demand or television, your audience will drift away.
So if you are a rights’ holder as opposed to a cinema
owner you have more choices and more options and
you are able to say, “In order to maximise my
revenue, how long do I want to put it in the cinema
for and create a massive marketing campaign and,
while there is still a halo eVect around all the
advertising money I have spent, how quickly do I
want to take the product out on to DVD now and
video on demand in the future?” That is the crux of
the issue because the danger the cinema owners will
say that they are facing potentially is that their
window of exclusivity is being squeezed by rights’
holders who want to get the product out to other
media as quickly as possible, and that takes us to the
question of what is the flexibility, where is that
balance?

Q609 Paul Farrelly: Their share of the profit is going
to be under even more tremendous pressure as a
cinema owner?
Mr Woodward: That is correct and the fundamental
point about the UK is, unlike countries like France,
there is no regulation or any legislation around these
window period times. It is entirely a matter for the
market to decide in negotiation between the rights’
holders who own the films and the cinema owners.

Q610 Chairman: Can I thank you very much.
Mr Till: Thank you.
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— Technological changes are presenting various and serious challenges to the established regulation
of film, video/DVD and video games, with potentially significant consequences for the welfare of
children in particular and society in general.

— New media have created platforms for delivery of audio-visual content which is not subject to any
independent or statutory based regulation.

— Industry self-regulation is unlikely, on its own, to develop a framework which will achieve
acceptable standards of public awareness, understanding, trust, eVectiveness, accountability and
respect for freedom of expression.

— Without such a framework children and vulnerable adults will gain easy access to material which
is harmful (to themselves or, through their subsequent actions, to society), and parents will be
unable to exercise eVective control over the material to which their children are exposed.

— What is required is a coordinated and systematic approach, driven by Government, in which the
major new media industry players and the regulators come together to devise a coherent set of
solutions.

— The experience of the BBFC in regulating a vast range moving image content in a non-linear
environment would be an asset to any such initiative, and the BBFC would very much like to be
involved in any future developments.

Introduction

1. The British Board of Film Classification (BBFC) is a highly experienced regulator of the moving image
(especially film, video/DVD and video games), and also a service provider for new and developing media.
The BBFC regulates not just as a statutory designated authority but also because we believe we serve a
socially useful function. Through the eYcient classification of the moving image into advisory and age-
related categories, the provision of consumer advice and the maintenance of our archive, we: give the public
information that empowers them to make appropriate viewing decisions for themselves and those in their
care; help to protect vulnerable viewers and society from the eVects of viewing potentially harmful or
unsuitable content (while respecting adult freedom of choice); provide media industries with the security and
confidence of cost-eVective, publicly trusted regulation; help to protect providers of moving image content
from inadvertent breaches of UK law; and assist Trading Standards oYcers in their enforcement role.

2. The BBFC’s independence is protected by its status as a not-for-profit private company funded by the
fees it charges for making its determinations. The fee tariV is based on the cost of considering the submitted
material and is agreed by the Secretary of State for Culture, Media and Sport. The BBFC’s structure reflects
the importance of keeping decisions relating to finance separate from those relating to classification
determinations. Responsibility for classification decisions and policy ultimately rests with the President and
two Vice-Presidents, while the BBFC’s business aVairs are controlled by a separate Council of Management
which has no involvement in policy work or classification. This memorandum is being submitted on behalf
of the BBFC by the Director, who is delegated to make executive decisions, and to formulate and ensure
the execution of policy.

3. This submission was prepared specially for the Committee and seeks to set out the position of the
BBFC is relation to new media and the creative industries. Paragraphs 5 to 11 deal with the background
issues relating to the current statutory regulation of media content; paragraphs 12 to 18 set out the current
position of the BBFC; paragraphs 19 to 30 identify the particular areas of BBFC expertise; paragraphs 31
to 42 deal with the impact of new technology on the established and regulated sphere; paragraphs 43 to 59
look at moving image content in new media not subject to statutory regulation; and paragraphs 60 to 75
discuss the opportunities for the regulation of moving image content in the new media.

4. Any account of the rapid development in technology, and the consequent changes in the ways in which
the market allows access to media content, runs the risk of creating a sense that ground has already been
lost and that the very possibility of regulating new media is rapidly slipping away. It is easy to understand
why this impression is widespread but, in the view of the BBFC, it is not appropriate, especially in light of
the continuing need to protect children, and other vulnerable groups, from the eVects of exposure to certain
kinds of media content. Regulatory regimes are rarely free of gaps and anomalies, and the absence of a
single, perfect solution to the problems thrown up by the new media should not accepted as an excuse for
inaction. What is required is a coordinated and systematic approach in which the major new media industry
players and the regulators come together to devise a coherent set of solutions. Such an approach is unlikely
to develop unless it is driven by Government, the only authority that has an overview across all aspects of
new media, technology and the public policy concerns that underlie all types of media regulation.

Background

5. Founded in 1912, the BBFC’s role in the regulation of cinema films has evolved over many years, both
through legislation relating to the licensing of cinemas and through changes in the nature of the material
and in public attitudes towards it. Although licensing concerns were originally focussed on issues such as
fire safety they quickly expanded to cover the potential eVects of the films themselves on audiences, including
child audiences. The current statutory basis for the regulation of cinema films is found in the Licensing Act
2003 which requires that the admission of under 18s must be restricted in accordance with any
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recommendation made by the licensing authority or by the film classification body designated under section
4 of the Video Recordings Act 1984 (namely the President and Vice-Presidents of the BBFC). In practice,
almost all cinema films released in the UK are classified by the BBFC according to its own thoroughly
researched guidelines in order to satisfy the licensing objectives set out in the legislation: the prevention of
crime and disorder; public safety; the prevention of public nuisance; and the protection of children from
harm. The current classification categories for cinema films are “U”, “PG”, “12A”, “15”, “18” and “R18”,
though the latter category is very rarely used in practice. (“R18” is, however, an important and well-used
category for video/DVD.)

6. The advent of domestic video recorders in the early 1980s led to widespread concern about the way in
which the new technology enabled children to gain access to unregulated and inappropriate material,
including pornography and extreme horror films. Parliament responded by introducing statutory regulation
of video works by means of the Video Recordings Act 1984 (the VRA), and the President and Vice-
Presidents of the BBFC were designated as the authorities responsible for making arrangements for
determining whether video works are suitable to be classified (having special regard to the likelihood of
videos being viewed in the home), and the classification to be awarded to a suitable video. Since the
amendment made by the Criminal Justice and Public Order Act 1994, the BBFC has also been obliged to
have special regard to any harm that may be caused to potential viewers (including underage viewers) or,
through their behaviour, to society by the manner in which a video work deals with criminal behaviour,
illegal drugs, violent behaviour or incidents, horrific behaviour or incidents, or human sexual activity. The
current classification categories for video works are: “Uc”, “U”, “PG”, “12”, “15”, “18” and “R18”.

7. The definition of a video work under the VRA is any series of visual images (with or without sound)
produced electronically by the use of information contained on any disc, magnetic tape or any other device
capable of storing data electronically and shown as a moving picture. It therefore encompasses moving
image material supplied on VHS tape, DVD, UMD (a disc for playing films on the handheld Sony PSP
games console), games console cartridges, memory sticks or similar, but not moving images which are
transmitted to the user via, for example, the Internet or mobile phone networks. A video work is also exempt
from classification if, taken as a whole, it is designed to inform, educate or instruct, or if it is concerned with
sport, religion or music. Drafted at a time when video games had not advanced far beyond “Pong”,
“Pacman”, and “Space Invaders”, the VRA also oVers exemption to video games. Exemption is lost if to
any significant extent, the work depicts: human sexual activity or acts of force or restraint associated with
such activity; mutilation or torture of, or other acts of gross violence towards, humans or animals; human
genital organs or human urinary or excretory functions; or techniques likely to be useful in the commission
of oVences. Exemption is also lost if the work is likely to stimulate or encourage human sexual activity (to
a significant extent); or mutilation or torture of, or other acts of gross violence towards, humans or animals
(to any extent).

8. In performing its classification function under the VRA and in relation to the Licensing Act, the BBFC
recognises its status as a public authority under the Human Rights Act 1998 and also acts eVectively to
ensure that regulated works do not transgress against other pieces of legislation. These include the
Cinematograph Films (Animals) Act 1937, which makes it an oVence to exhibit a work containing real
animal cruelty orchestrated by the film maker; the Protection of Children Act 1978, which outlaws the
taking, possession, showing or distribution of indecent photographs or pseudo-photographs of children;
and the Obscene Publications Acts 1959 and 1964 (OPA). In carrying out its responsibilities, the BBFC also
has regard to whether the material has arisen from the commission of an unlawful act. The BBFC provides
a convenient and streamlined single source of authority in considering whether such statutes may have been
breached. In doing so, it assists not just the public but also the industry in making available its experience
and expertise on possible inadvertent breaches of the law.

9. In recent years, particularly with the establishment of Ofcom (the regulator and competition authority
for television, radio, telecommunications and wireless communications services), content regulation has
been concentrated in fewer hands. The BBFC believes that there is a self-evident benefit in having a diversity
of regulation to guard against concerns relating to freedom of expression and other civil liberties: the main
forms of regulated, popular, cultural content should not all be overseen by a single, statutory body.

10. The form of regulation practised by the BBFC also remains quite distinct from that practised by
Ofcom, for reasons which, historically, have derived from the nature of film and video content and the
diVerent nature of the media concerned. Up until recently, technological factors (eg the spectrum of
broadcast frequencies) have placed a limit on the number of TV or radio services that can operate at any
one time, encouraging a requirement that providers must be licensed. Ofcom regulates TV broadcasts, radio
broadcasts and radiocommunications by means of making adherence to its codes a condition of the licence.
Failure to adhere to these codes may lead to sanctions, or ultimately to the licence being revoked, but there
is normally no assessment of the content by the regulator prior to its dissemination. An apparent failure to
adhere to the relevant code may be brought to the attention of the regulator through complaints and, in such
circumstances, Ofcom will rule as to whether the code has, indeed, been breached.

11. There is no technical limit to the number of video/DVD distributors. Perhaps more significantly, film
and video/DVD have always attracted a significant amount of content which challenges the limits set by the
law and which raises issues relating to harm. In light of the experience of the pre-VRA era, which saw large
quantities of obscene material widely distributed, a “light-touch” approach based on post-publication
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oversight has not been considered appropriate for the UK regulation of video/DVD material. Consequently,
the BBFC operates a unique system based on the independent and thorough assessment of content prior to
its public release. This is carried out swiftly and eYciently, but nevertheless makes possible a thoroughness
of scrutiny, an accumulation of expertise and an authority in advice provision which are not available under
purely post hoc regulatory systems.

The Current Position

12. The BBFC is currently experiencing record numbers of submissions, mainly as a result of the industry
move from VHS video tape to DVD and the resulting submission of back catalogue titles and “added value”
material. The past year has also seen a dramatic rise in the number of submissions of video games for reasons
that are dealt with in paragraphs 41 to 43. Overall, in 2005 the BBFC dealt with 16,965 individual
submissions, compared with 5,259 submissions in 1997.

13. Despite the rapidly increasing workload, the BBFC has dramatically improved its levels of
productivity and eYciency over the same time period. Average turnaround times for decisions have fallen
to a quarter of their previous level, and successive fee reductions in 2002, 2003 and 2004 have reduced the
cost of classification by 30%. The industry has the facility to challenge BBFC decisions by reference to the
local authorities (for film) or through the independent Video Appeals Committee (for video works).
However, appeals of that sort are exceptionally rare, with just two appeals with regard to video works since
2000. This low rate of appeal is despite the fact over 10% of new films are given a higher category than that
sought by the distributor, and over 23% of pornographic “R18” video works are subject to compulsory cuts
(usually to material which is obscene, violent, abusive or non-consensual).

14. Productivity gains have not been at the expense of the quality of decision making, which continues
to be exercised in accordance with the criteria set out in our published guidelines. These guidelines,
introduced in 2000 and revised and updated in 2005, are based on over 90 years of experience and expertise
in the regulation of the moving image, and are informed by very substantial research exercises designed to
ensure that our policies are broadly in line with public opinion. The latest published guidelines were
produced after consulting over 11,000 people across the UK covering all ages and demographic groups. The
main outcomes of the research were that overall support for the guidelines had gone up from 59% in 2000
to 63% in 2004. Support for the guideline criteria had also increased on each of the issues of main concern
to the public—sex, drugs, violence and bad language. High levels of public recognition and understanding
of current film and video/DVD regulation are also recorded by recent Ofcom research [Language and Sexual
Imagery in Broadcasting: A Contextual Investigation by the Fuse Group, Sept 2005] which revealed that
viewers diVerentiated between dedicated TV content and films broadcast on television on the grounds that
the films had already been classified by the BBFC and the classification was known. A comprehensive and
very recent review of media eVects research also concluded that “Public attitudes to film content are,
generally, more tolerant than for television. This is partly because the public is also aware of and supportive
of, current levels of regulation in film, and partly because people understand the decision process behind
choosing to watch violent or sexual content.” [Harm and OVence in Media Content: A review of the evidence
by Andrea Millwood Hargrave and Sonia Livingstone, Jan 2006]. Viewers clearly regard a properly
regulated environment to be a safe environment and appear to have confidence in the regulation provided
by the BBFC.

15. In recent years the BBFC has also sought to enhance its reputation as centre of excellence in media
regulation and related functions, both nationally and internationally. This is particularly evident in the field
of media education. For the BBFC, enabling members of the public to make informed choices about what
to view, and what to allow those in their care to view, is a fundamental aim. The provision of a clear
classification and of some specific content advice for each individual work is a significant contribution but
the usefulness of such information is greatly enhanced if the public itself is aware of the nature, purpose
and extent of regulation and possesses the critical media literacy tools that allow the information to be used
eVectively.

16. To that end, the BBFC has developed two dedicated educational websites. The first, CBBFC
(www.cbbfc.co.uk), launched in 2003, is aimed at primary school children and their carers and teachers and
seeks to heighten awareness and understanding of the regulation of the moving image through interactive
activities in an appealing and fun environment. During 2005, the site achieved 1.3 million hits resulting in
over 34,000 significant sessions lasting, on average, nearly 12 minutes each. The second website, SBBFC
(www.sbbfc.co.uk), is aimed at media studies students and teachers and features a range of resources,
including case studies of key decisions. It was launched in June 2005 and by November was receiving over
108,000 hits per month resulting in over 6,000 significant sessions per month. Both websites are constantly
updated and improved. They also complement the longstanding commitment to make presentations to
education establishments on the work of the BBFC, a programme which resulted in around 60 presentations
to over 5,000 students (from primary school to University level) in 2005 alone. The BBFC is thus a major
player in the promotion of media literacy in the UK, and no media literacy strategy would be complete
without adequate treatment of the films, videos, DVDs and video games which the BBFC regulates.

17. As required by the VRA, the BBFC keeps an archive of classified works and uses this resource to assist
Trading Standards OYcers (TSO) in their enforcement role in relation to alleged breaches of the legislation.
In many cases, before a prosecution can take place, the TSO must first establish the true classification of the
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video work, or that the work is not classified, or that the work diVers from the version classified. The BBFC
provides this information in the form of a Certificate of Evidence, after checking the title on screen against
our database of classified titles or, where necessary, by conducting a detailed comparison between the seized
copy and the archive copy. In 2005 the BBFC provided Certificates of Evidence for use in court proceedings
involving 13,269 video works.

18. During 2005, one of the clear intentions of Parliament in passing the VRA was challenged by a
number of distributors using the mechanism of the VAC. Eight distributors appealed, claiming that nine
explicit “hardcore” sex videos works should be classified “18” and allowed on general sale rather than “R18”
with sale restricted to licensed sex shops. The videos were fairly typical “hardcore” fare, featuring close up
images of genitals engaged in various consensual and legal sexual acts, and designed primarily for the
purpose of sexual arousal. The BBFC vigorously defended the decision to classify the works “R18”,
engaging leading counsel and arguing that such a classification was appropriate given Parliament’s clear
intention, the public policy objectives underlying it, and the evidence of public opinion on the issue. The
appeal was unanimously dismissed.

Particular Areas of Expertise

19. There is inevitably some overlap between the work of the media regulators: films classified by the
BBFC for cinema and/or video/DVD release often end up being transmitted on television (and subject to
regulation by Ofcom) while successful television programmes and series will often be submitted to the BBFC
in order to allow their release on video/DVD. Although the regulators take broadly similar approaches to
the suitability of certain types of mainstream content for diVerent age groups (not least because they rely
on a common body of research evidence) there are very significant diVerences in terms of the manner in
which the regulation is carried out, and the range of material dealt with on a daily basis. The BBFC would
also stress the value of the existence of a diversity of media regulation, not least in ensuring freedom of
expression.

20. The BBFC believes that much of the trust and respect its regulation commands among the public is
derived from the fact that it examines each and every piece of classified material prior to its release, attaches
a simple and unequivocal rating based on criteria set out in researched and published guidelines, and
provides clear and concise content advice (eg “Contains strong language and bloody violence”). Our
classification symbols are instantly recognised and very widely understood, especially by children and those
with responsibility for children.

21. Beginning in the mid-1990s, the BBFC pioneered the systematic and comprehensive provision of
content advice and has persuaded the film, video/DVD, and video game industries to carry the advice
provided on video work packaging and film promotional material. The nature of the advice provided is kept
under constant review and will be shortly be adjusted in accordance with the results of a major research
exercise designed to discover ways in which the wording of the advice might be improved to make it even
more useful to the public. The BBFC remains convinced that content advice is best provided by an impartial
body, free from commercial considerations, and that a simple but individually tailored sentence deriving
from continuous scrutiny is far more eVective than a simplistic and rigid system involving numbers or
pictograms.

22. The material submitted to the BBFC for classification covers a much broader range than that
broadcast on UK television, from the mildest of entertainment for pre-school children to the most horrific
and exploitative examples of fictional sexual violence and real death and mutilation. Importantly, the
BBFC’s judgements have statutory force: it is illegal to sell or hire an unclassified video work (unless
exempt), or to sell or hire a classified video work to a person below the age specified by the certificate. As a
regulator, the BBFC is unique in its experience and expertise in relation to “extreme” material and has
developed robust policies and procedures for ensuring that the right to freedom of expression is properly
balanced against the need to protect the vulnerable from harm. Two recent examples, both refused
classification by the BBFC, illustrate the nature of the trend in “reality” material.

23. Bumfights: A Cause for Concern is a US video/DVD work in which the film makers persuade real
homeless people, who are often incapacitated through drink or drugs, to fight or take part in dangerous
stunts. Some of the incidents result in significant injuries, for instance one man pulls his own tooth out with
pliers and another sustains a broken ankle during a fight. Part of the work is given over to a spoof wildlife
programme in which the film makers approach homeless men who are asleep in public areas and treat them
as if they are wild animals. This typically involves startling, forcibly subduing and then binding their arms,
legs and mouths with duct tape. Their physical attributes are then discussed as if they are not human. There
is considerable doubt as to whether the homeless men in these sequences are consenting and they appear
bewildered, frightened and angry. The film makers were convicted for soliciting an assault during filming
and the video is reported to have sold over three hundred thousand copies in the USA. Two sequels have
been made.

24. Terrorists, Killers and Other Wackos Volume 1 [aka Terrorists, Killers and Middle East Wackos] also
appears to have been produced in the USA but features real, documentary material from around the world.
The work edits together over 50 minutes of footage of people being killed or seriously injured. The incidents
are not put into any recognisable documentary or news context and appear to have been selected for shock
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value alone, and edited together almost at random. Upbeat music and “jokey” captions (including an
onscreen graphic which keeps a running score of the number of “mullet” haircuts seen onscreen) suggest
that the primary purpose of the work is to entertain or even amuse but there is little doubt as to the reality
of the footage. Sequences include live kangaroos having their limbs sliced oV, a man having his arm hacked
oV, a man being shot in the face but remaining alive for a while with his face half destroyed, people on fire
in the Bradford City FC disaster, a dead man being scalped and many similarly horrific images.

In both cases, the context as much as the detail was crucial to the decision to reject.

25. The BBFC is also unrivalled in the UK in its experience in relation to the regulation of sex material.
Since the adoption of new guidelines in the summer of 2000, legal material designed to sexually arouse and
featuring clear sight of real sex between consenting adults has been classified in the specially restricted “R18”
category. “R18” video works can only be sold to adults who visit a licensed sex shop and must not be
supplied by mail order. The Ofcom code also specifically outlaws the transmission of “R18” material or its
equivalent on UK television. During 2005, the BBFC classified 1285 video works “R18” (including trailers).
The type of material classified at “R18” is that informally known as “hardcore”. Such works normally
feature close up images of genitals during the performance of various sex acts, including oral, anal and
vaginal penetration, masturbation and ejaculation. Unlike the “softcore” images commonly passed at “18”,
in “R18” works there is normally no doubt that the sexual act is being performed for real rather than
simulated.

26. The regulation of “hardcore” sex material is a particularly diYcult and specialised enterprise which
is not well suited to a “light touch” approach based on responses to complaints, not least because the
audience is unlikely to complain at the excesses. Much of the material deliberately skirts the boundaries of
consent, legality, abuse, and harm with the result that the BBFC is forced to intervene with a regularity
unmatched in other types of material: during 2005, 23.3% of “R18” features were subjected to compulsory
cuts. It is abundantly clear to us that self-regulation would not work in such an area, and would leave
serious abuses.

27. The modern trend in explicit “hardcore” sex works is to depict sexual activity free from any pretence
at narrative or relationships, and to show participants (especially women) being pushed to the very limits
of their physical capabilities, often in a group sex scenario. Consensual adult activities are carried out in a
manner which ranges in tone from gentle to mechanical to domineering to aggressive to abusive, and the
task of establishing at which point to draw the line is not at all straightforward. Many “hardcore” works
also play around with notions of consent, youth, innocence, inappropriate relationships, pain and violence
in ways which range from relatively innocuous to extremely disturbing. Over the course of years of
experience of classifying thousands of “hardcore” submissions, the BBFC has developed policies and
procedures which allow for the consistent application of the tests of harm and legality.

28. In relation to pornography and harm, the BBFC takes account of the vast and varied body of research
evidence and also takes expert advice from specialist psychologists and psychiatrists.

29. The legal issues relating to pornography are also complex and include consideration of oVences which
may have been committed in the UK during filming (eg public indecency, voyeurism), issues relating to
privacy (eg private home videos being distributed commercially), and material which may itself be illegal.
The latter category includes both indecent images of children and material which might fall foul of the OPA.
The question of what might be considered “obscene” in UK law is particularly diYcult. In eVect, it is up to
each jury to decide what constitutes obscenity and the standards not only change over time but also vary
from jury to jury and from geographical area to geographical area. The BBFC seeks to avoid classifying
obscene material by ensuring that it is up to date with the current application of the law.

30. As a result of its daily experience of regulating extreme material in the age of the Human Rights Act,
the BBFC has developed significant expertise in balancing freedom of expression against the constraints on
such freedom required by UK law in the interests of the public and of society. The BBFC has oVered this
expertise to the Home OYce as it considers introducing a new oVence relating to possession of extreme
pornographic material. The BBFC’s response to the Home OYce consultation is available on our website
and on request. It deals in some detail with the diYculties of legislating in this area, and oVers practical
solutions.

The impact of new technology on the established and regulated sphere

31. The advent of new technology has always had an impact on the regulated sphere, usually by providing
previously unthought-of ways of getting around the rules, either legally or illegally. For instance, long before
video the advent of domestic 8mm cine projectors facilitated an under-the-counter trade in “stag films”
which would not have been classified for cinema release at that time. It may not be realistic to eliminate all
such circumvention, but it does not follow that it will have a serious impact on the ability of the established
regulatory regime to satisfy the public policy objectives that led to its creation. However, some developments
may herald a scale of circumvention that undermines the eYcacy of the existing system. The advent of the
domestic video cassette recorder (VCR) was such a development: the sudden, widespread, cheap and easy
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availability of extreme moving image content, especially to children, with no eVective statutory control
beyond the clumsy instrument of the OPA, threatened to make a nonsense of the long established regulation
of film and television and necessitated the creation of a new framework under the VRA.

32. Of course, the regulatory atmosphere is very diVerent in 2006 from in 1984. Changes in public
attitudes and the Human Rights Act have encouraged the BBFC to place more emphasis on classification
and the provision of information, and less on censorship for adults. The result is that in 2005, there is simply
no gap between what most adults want to be able to see and what the BBFC classifies. For most adults, the
facilities oVered by new technology and new media to avoid regulation are irrelevant. However, for those
who actively seek the most extreme material (including: animal cruelty; real killing, torture and mutilation;
sexual violence; violent or abusive pornography) technology and new media certainly oVer easy access to
the forbidden. The following paragraphs provide real world examples of the challenges the new technology
is making to the established regulation of film, video and video games carried out by the BBFC. They are
based entirely on publicly available information, and do not claim to give an authoritative or definitive
account of the plans of players in the market.

Stills Galleries

33. The rise of DVD in place of videotape does not represent the same degree of change as the advent of
domestic VCRs, not least because the DVD format falls squarely within the VRA’s definition of a video
work, meaning that moving image material is subject to the same regulation whether it is distributed on
video tape or DVD. However, the medium of DVD, with its perfect freeze frame images and choice of fast
forward speeds has prompted some distributors to exploit a lack of clarity in the law by displaying as still
images content deemed unacceptable at the classification awarded.

34. Whether such collections of still images can legitimately claim exemption under the VRA has not, to
our knowledge, been tested in the courts to date, but it has certainly happened. For example, the Japanese
animation Urotsukidoji IV- Infernal Road—Episode One—The Secret Garden, was refused a classification
on the grounds that scenes in which adults engage in an orgy of pornographic sexual activity in front of,
and at the behest of, child characters were, on the basis of expert psychological advice, likely to stimulate
paedophile fantasies to a degree which justified rejection of the work outright. The distributor released a
DVD which included a diVerent, classified episode in the series together with a series of still images from the
rejected episode (including some of the most contentious images) accompanied by the original soundtrack,
claiming exemption for the stills gallery as a separate video work on the grounds that it did not contain
moving images. The same apparent loophole allows a distributor of sex material to include explicit
“hardcore” stills on a disc rated “18” for general sale when similar but moving images would attract an
“R18” classification, limiting sale to licensed sex shops. It is not clear to what extent distributors are taking
advantage of the legal ambiguity at present.

Website Posting of Cut Material

35. Material cut as a condition of classification can also be posted on a website, with addresses advertised
both on the packaging and on the disc itself. The viewer then simply has to visit the website to see the material
that was cut under the VRA. A similar scenario was played out by the distributors of Last House on the
Left, a grittily realistic 1970s horror film in which two young women are sexually humiliated, raped, killed
and disembowelled. The BBFC was concerned that certain sequences in the video work presented sexual
and sexualised violence in a manner which raised unacceptable risks of harm and consequently asked for
cuts to be made. The distributor appealed to the VAC, arguing that the video work should be passed uncut.
On losing the appeal, the distributor released the video work with the cuts made but allowed UK viewers
to watch the cut material online (including a woman being forced to wet herself under threat of violence, a
woman having a rapist’s name carved into her chest with a knife, and a woman’s entrails being pulled out).
The BBFC has never accepted that the possibility of such website posting of cut material is a valid reason
for it to relax its regulatory vigilance, but it would obviously be preferable if such circumvention could be
challenged.

Hotel “TV” Services

36. Many UK hotels now oVer access to explicit “hardcore” “R18” material via the TV set in guest
bedrooms. Hotels are supplying the service on the grounds that, in their view, it falls outside the regulation
conducted by both the BBFC and Ofcom. Because no physical storage device (eg a tape or disc) is physically
supplied to the guest, the hotels claim that it falls outside the remit of the VRA and so avoids the condition
that such works should only be supplied in licensed sex shops. The hotels further claim that the nature of
the service also allows them to operate beyond the reach of Ofcom, whose television code forbids the
broadcast of “R18” material or its equivalent.
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Internet-Based Mail-Order Services

37. We have provided a separate note to the committee, on an in-confidence basis, on how such services
may seek to circumvent UK law and regulation.

Sophisticated Gameplay and Graphics

38. As noted in paragraph 7, the general exemption for video games under the VRA was drafted at a time
when video gaming was in its infancy and the possibilities for content were extremely limited. At that time
it was simply not possible to create, or perhaps even to imagine creating, the sort of violent role playing game
that has now become commonplace, complete with increasingly realistic representations of human
characters and highly detailed depictions of violent and sexual acts, especially on the latest consoles.

39. In terms of realism, the gap between conventional live action video material and video games is
rapidly shrinking yet the latter may only lose exemption from statutory classification if they depict (or, in
relation to sex and violence, stimulate or encourage) human sexual activity or acts of force or restraint
associated with such activity; mutilation or torture of, or other acts of gross violence towards, humans or
animals; human genital organs or human urinary or excretory functions; or techniques likely to be useful
in the commission of oVences. In eVect this means that unless a depiction of violence is brutal, repulsive or
horrific, the video game can claim exemption. In the view of the BBFC this is a very high test which leaves
much material which is clearly unsuitable for young children, and which would clearly attract an age
restrictive category if submitted, exempt from statutory classification.

40. In recent years the video game industry has attempted to self-regulate via the voluntary “PEGI”
system (in which video game developers fill in a questionnaire and are allocated a non-statutory rating on
the basis of their answers) creating a two tier system in which some games have unenforceable voluntary
ratings based on self assessment while others have legally binding classifications based on a thorough
examination of the game by independent BBFC examiners. It is notable that since media and political
concern about the possible harmful eVects of video games was highlighted by the video game Manhunt, the
industry has decided to claim exemption for far fewer games than before. This has resulted in a dramatic
rise in video game submissions to the BBFC, from 43 in 2004 to 198 in 2005, with the upward trend still very
apparent. Unlike the PEGI system, the BBFC’s regulation of games is based on extensive sampling and the
power to intervene and, if necessary, reject a game.

Weblinks

41. The issue of direct weblinks is becoming a significant issue with respect to interactive discs, including
video games. It is increasingly common for interactive discs submitted to the BBFC to include weblinks,
reflecting the fact that the PCs and consoles on which such discs are played are routinely linked to the
internet by ever faster broadband connections. Although the material on the disc is “fixed”, the weblink
directs the user to a space on the internet and this space can be filled with any manner of material, the nature
of which can change from day to day. Although many weblinks are obvious to the user, allowing a conscious
choice to be made to enter the unregulated world of the internet, others are “seamless” and it is easy for even
an experienced user to be unaware that what is on screen is unregulated internet content. The result is that
an interactive disc rated “12” or “PG” may lead directly to online material which is wholly inappropriate
for children, material which may not have existed when the disc itself was classified. It is likely that many
parents are completely unaware of the possibilities created by weblinks.

Downloading “Patches” and Enhancements

42. Video game players are now commonly oVered, via the internet, downloadable “patches” or
enhancements which are free from regulation and which significantly alter aspects of the regulated, retail
version of the game. A parent may buy their child a video game classified “12” on the basis that the violence
is bloodless, only for the child to download a “patch” which adds blood every time a violent act is depicted.
The changes brought about by the “patch” may take it beyond the limits of the classification category
awarded to the original disc. The existence of such “patches” was widely reported in relation to the game
Grand Theft Auto: San Andreas, the fastest selling video game of all time (one million copies sold in nine
days). In this case a “patch” downloaded from the internet allowed the player to see a sex scene which was
written into the code of the classified retail disc but which was otherwise impossible to access (and which
had therefore necessarily been invisible to BBFC examiners at the time of classification). “Patches” may be
provided online by the games developers or by “amateurs” with no links to the makers of the game. They
may also be sold as retail discs, attracting BBFC classification if exemption is not claimed.

Moving Image Content in New Media Not Subject to Statutory Regulation

43. In the view of the BBFC, regulation of the moving image has demonstrated its social usefulness over
many decades. EVective regulation gives the public information that empowers them to make appropriate
viewing decisions for themselves and those in their care, and helps to protect vulnerable viewers and society
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from the eVects of viewing potentially harmful or unsuitable content while respecting adult freedom of
choice. Far from being a burden upon industry, the best regulation provides media industries with security,
confidence and public trust, and helps to protect providers of moving image content from inadvertent
breaches of UK law.

44. The rapid development of new media platforms for delivering moving image material, and the fact
that content provision on those platforms has often been global or regional in nature, has meant that
eVective national regulation has been largely absent. Although many new media companies operate their
own content standards and means of control, it is not clear that these are understood or used eVectively,
especially by those with responsibility for children. Indeed, in many cases where technological solutions are
oVered, children appear to be more capable of controlling the viewing of parents than vice versa. After
researching the eVectiveness of PIN protection systems with regard to subscription TV services, Ofcom
concluded that the currently available systems were not suYciently eVective in preventing underage access
to allow “R18” equivalent material to be broadcast under any circumstances.

45. Of course, there are legal controls, including oVences relating to the distribution and possession of
indecent images of children, but beyond this very serious area of concern, existing legislation struggles to
make an impact, either because the means of distribution falls outside the legal definitions of regulated media
such as television, video/DVD and film, or because the source of the material is outside the UK. The result
is something of a free-for-all, in which the best eVorts of self-regulation are undermined by both the lack of
a consistent form of regulation and the vast amount of unregulated material available. This leaves the public
poorly equipped to make informed choices about their viewing, and the viewing of those in their care. It also
leaves children open to exposure to material that is clearly unsuitable for them, with consequent risks to
their well being and to the well being of society in general. Real examples of the possibilities for unregulated
viewing oVered by new media are discussed below.

Mobile Phone Video Content

46. A feature of the latest 3G mobile phones is the ability to view high quality video clips and the mobile
phone operators are making available a wide range of video content to paying customers on dedicated and
branded portals. In the future this is likely to include full features and well as short clips. The type of content
ranges from sport (eg Premiership goals) and soap operas to clips from horror movies and of simulated sex.
“Hardcore” pornography, featuring close up images of genitals during the performance of various sex acts,
may start to appear, even if major players set their faces against it. The industry has set up its own content
board which uses a binary system which identifies content as either for general access or for adults only. New
phones are barred to material rated “adult only” until the user establishes that they are over 18. It is not
clear how eVective this form of self-regulation will be as the operators have little or no experience of video
content regulation and phones are routinely passed on to younger family members. The self-regulation also
only applies to material provided directly by the phone operator.

47. When mobile phone operators provide audio-visual content as part of a mobile TV channel (ie where
content is broadcast to phone handsets in a schedule controlled by the content provider) they are subject to
regulation by Ofcom, but the phones are also designed be used to access the Internet, and material accessed
in this way is not subject to any regulation. As a personal possession, carried in a pocket or bag, it is very easy
for children to access inappropriate material using a mobile phone without a parent or carer being aware.

48. Mobile phones also enable video material to be viewed in public places, for example on a bus or train,
risking unwanted exposure to material which is oVensive, disturbing or age inappropriate. The same risk is
present with portable DVD players but the ubiquity of mobile phones makes the problem potentially much
larger in scale. The ease with which the latest mobile phones allow users to download Internet clips (eg of
hostage beheadings) or to create their own videos (eg of sexual encounters) exacerbates the problem.

49. Bluetooth technology, which is free to use and available on most new mobile phones, also makes it
very simple for friends to swap video clips between mobile phones, and children’s charities have already
expressed concern over the ease with which pornographic video clips can be passed from phone to phone
in the playground. A child using a phone with Bluetooth technology could also receive unsolicited video
clips from an unknown adult nearby. If the video clip was of a lewd act then investigation of the incident
would be hampered by the lack of an audit trail (in contrast to e mails, phone calls and text messages).

Video I-Pods and Other MP3 Players

50. The latest version of Apple’s best selling portable music storage device allows for the storage of video
clips as well as music and still photos. Unregulated video clips can be downloaded from the internet with
ease and viewed anywhere and with anyone.

Peer to Peer (p2p)

51. Software exists, and is easily available online, which enables internet users to share video files with
users who are not known to them, in much the same way as “Napster” allowed the sharing of music files.
Using a “Kazaa” or a BitTorrent server, a PC user can gain access to video clips stored on the computers
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of other users of the software. Such sharing is usually without charge so lacks even the flawed proof of age
aVorded by a credit card transaction. Moreover, such sharing can be undertaken on the family computer
without any of the signs (eg an entry on a credit card statement) that might be left by a commercial online
transaction.

52. Google have recently made such peer to peer activity much easier with the launch of “Google Video”
(http://video.google.com) in January 2006. This enables individuals (or companies) to upload clips to an
online video store where Internet users can view them online or download them for future use. Previews can
be viewed for free and much content is free to view in full. Only “premium” content must be paid for.
Google’s conditions of service prohibit pornography, invasions of personal privacy, promotions of hate or
incitements of violence, and the company claim that both human and software-based censors vet the
content. However, such measures did not prevent video content very similar to reality footage rejected by
the BBFC being available. This included: footage of a bloody, bare-knuckle, unlicensed boxing match
between two men in a backyard; a 17-minute film of violent altercations between women, with the
combatants egged on by a crowd of onlookers, and ending, in one instance with a teenage girl appearing to
have been knocked unconscious; and footage that purportedly shows a suicide bomber blowing himself up
on a busy street.

Online Gaming

53. This submission has already touched upon some of the issues that arise from the connection between
classified video games and the internet, by way of weblinks and “patches”. Of equal concern is the way in
which the internet allows gaming to take place completely on line, and this is a feature which is actively
promoted by the industry. A whole class of games, known as “Massively Multiplayer Online Role-Playing
Games” (MMORPGs) are specifically designed to be played online between a great number of players who
are otherwise unknown to each other and may involve content which would attract an age restrictive
classification if submitted for classification. Such games often involve taking the role of a character who
engages in acts or violence or sex, at the instigation of the player. If the code that enables the individual to
play the game is located online rather than on a disc or other physical storage device then it arguably falls
outside the current remit of the VRA, though the law is not clear. With games becoming increasingly realistic
it is possible that online gamers may soon be able to play games which would be rejected if submitted for
classification under the VRA.

54. Video games also lend themselves to constant review and improvement, as “bugs” in the code revealed
by wide use are ironed out and enhancements are oVered, often in return for payment. Unlike a feature film,
a game may not have a final version but will instead be capable of evolving almost constantly. When
distributed as a disc or similar, enhanced versions require a new classification (unless exempt) and a whole
new physical product must be manufactured and shipped to shops and customers. Not surprisingly the
industry regard physical product as a cumbersome means of delivering the code to games players and
Microsoft, a leading player in the industry, has already announced its intention to sell games for its X Box
360 consoles via downloads from the Internet rather than on discs in the future. A similar outcome is likely
for the upcoming Sony Playstation 3. Such a development would lift games out of statutory classification
altogether and has already started to happen: the video game Half-Life 2 was available to download online
before it was released as a disc classified “15” by the BBFC.

Internet Video on Demand Services (VOD)

55. Long heralded as the new media application that would kill video tape and DVD, this form of delivery
has so far failed to encroach upon the mainstream video/DVD industry which, as noted earlier, continues
to thrive. However, the major obstacles to its uptake as a commonplace means of accessing film content and
similar are likely to decrease in size in the near future. The ability to download the material in a high quality
format, in short time periods, and without technical hitches improves almost daily and in time the deciding
factor may be the business models of the main providers of content (especially the major Hollywood
studios). Currently DVD provides the major revenue from a film production but VOD has already begun
to be oVered after the initial DVD release of a major film (as another stage in the release schedule, alongside
TV rights) and both BT and Sky have announced plans to launch broadband Internet VOD services which
will feature major films. In the long term, it is possible that VOD might replace DVD altogether.

56. Internet based VOD services would not be covered by the existing regulatory regime and could
quickly become a mainstream means of accessing the full range of moving image material currently classified
under the VRA. With the BBC launching Internet VOD services for its popular TV programmes, public
interest in using this facility, and commercial interest in providing content in this way, may rise dramatically
in a short space of time.

57. The sex industry, which often leads in finding profitable business models in new media, is already
oVering a vast range of VOD services and many in the industry are privately predicting that, given the
restrictions that apply to the sale of “R18” videos and DVDs, the UK adult video industry will soon be a
predominantly online industry, free from regulation under the VRA. Already those intent on accessing the
most worrying types of pornography can use VOD to do so. For example, a consumer, wishing to view the
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uncut version of an “R18” DVD, from which the BBFC has ordered the removal of scenes of abusive and
violent sexual activity, can log onto the US production company’s website, from where the original, uncut
version of the work is available electronically. The customer has the choice to: “stream” the video (watch
it on a high speed connection as it is downloaded); save the whole video to his hard drive and watch until
he deletes it, or its digital licence expires; or burn the file to a DVD. Unless the individual was intending to
publish the material (thus bringing possession within the scope of the OPA) or underage participants were
involved (engaging the Protection of Children Act), no oVence would be committed. The unregulated
market in Internet pornography oVers material which goes way beyond that permitted in BBFC classified
“R18” works, and routinely features scenes in which women are made to gag repeatedly as they perform
deep throat fellatio, are depicted as underage children, or are subjected to violence or other forms of abuse.
In the view of the BBFC, the production of such material is likely not only to risk harm resulting from its
consumption, but also to risk harm to those who perform in it.

58. There are many diVerent types of “adult” Internet VOD services, including live sex webcams in which
viewers pay to see a performer follow their instructions, but common to all is the lack of independent
regulation and the diYculty in establishing over the Internet the age of the purchaser of the material. The
industry standard is to rely on possession of a credit card along with a self-declaration as proof of age.
Unfortunately, the possession of a credit card is no longer reliable evidence of age. Leading credit card
companies oVer a service in which an adult account holder can purchase additional “pre-paid” cards for use
by children as young as thirteen. The card is “topped up” as one might “top up” a pay-as-you-go mobile
phone and as long as there are suYcient funds deposited, the thirteen year old can use the card exactly as
an adult would. Some parents clearly see this as a convenient way of paying a child an allowance but an
online business has no way of knowing that the cardholder is thirteen. The only check is that the transaction
will eventually show up on the adult account holder’s statement, though whether this will enable the adult
to identify age inappropriate purchases of pornographic material is debatable.

59. Other websites oVer more ghoulish fare, including uncensored video footage of real killings and
mutilated corpses. For example Ogrish.com (http://www.ogrish.com) oVers, among dozens of video clips of
gruesome accidents and murder victims, video clips of British hostage in Iraq Kenneth Bigley pleading for
his life and being beheaded. The site is sponsored by, and has hyperlinks to, various Internet sex sites oVering
explicit, “hardcore” sexual content, a combination of real violence and real sex that raises still further the
level of concern about the eVect the material might have on viewers. The site can be freely accessed by anyone
who is prepared to tick a box saying they are 18.

Opportunities for the Regulation of Moving Image Content in the New Media

60. This submission has attempted to set out some of the issues which have arisen, and which are likely
to arise, from the provision of moving image content in, and via, the new media, concentrating in particular
on the gaps that have arisen in the regulatory framework established by Parliament in a technologically
diVerent age. In doing so, it has concentrated on the potential for these gaps to undermine the existing
regulation of film, video, DVD and video games if they are not dealt with. It must be emphasised, however,
that the point at which the unregulated new media overwhelms the regulated sphere is still some way oV and
the BBFC is committed to finding ways in which the benefits of the independent regulation it specialises in
can be oVered to providers and consumers of currently unregulated moving image content. To that end, the
BBFC has commissioned leading industry analysts Screen Digest to undertake research intended to deliver
valuable insights into the way the new media is moving and the sorts of services the BBFC might be able
to oVer.

61. Without prejudice to the outcomes of that research, the BBFC is convinced that models of regulation,
including co-regulation, can be developed for the new media and is keen to play a part in closing the gaps
in the current system. The BBFC is widely recognised as a trusted guide to moving image content, has much
to oVer in the way of experience and expertise, and has already been approached by new media companies,
including major mobile phone operators, video game developers and video on demand providers, seeking
advice and assistance in creating an environment in which consumers can choose moving image content with
confidence. At present, these initiatives are rather piecemeal and it is likely to take a lead from Government
to ensure that a critical mass of new media providers make full use of the regulatory services on oVer.

62. It is worth noting that the current EU proposals for amending the Television Without Frontiers
Directive would, if adopted, require the establishment of basic rules for “non-linear” audiovisual services
delivered over electronic communication networks (including Internet based video-on-demand). In
particular, Member States would need to take appropriate measures to ensure that audiovisual services
under their jurisdiction are not made available in such a way that might seriously impair the physical, mental
or moral development on minors; and that they do not contain any incitement to hatred based on sex, racial
or ethnic origin, religion or belief, disability, age or sexual orientation. We make no comment here on the
desirability of the latest version of the proposals, which have been criticised. Our point is, rather, that any
sensible approach to the issues set out in this memorandum will benefit from the expertise which the BBFC
has built up.
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63. Of course, arguments will be put forward in favour of models of pure self-regulation. Such regulatory
frameworks have advantages in certain circumstances but often struggle to attain necessary standards of
understanding, trust, eVectiveness, accountability, independence and respect for freedom of expression. A
major European Commission funded study of existing modes of media regulation [Self Regulation of Digital
Media Converging on the Internet: Industry Codes of Conduct in Sectoral Analysis—by the Programme in
Comparative Media Law and Policy, Oxford University Centre of Socio-Legal Studies, PCMLP-
IAPCODE] looked in depth at the various regulatory frameworks used in regulating broadcasting, Internet
content, computer games, films, and mobile phone services, particularly across the EU. It identified
significant weaknesses in many current models of self regulation, especially in relation to Internet content.

64. The existing use of “trust marks” (logos indicating that a website has been certified by a self-
regulatory body) is rendered rather ineVective by very low levels of knowledge and trust, with just 10% of
EU citizens aware of trustmarks in 2003. In addition to low brand awareness, monitoring of compliance is
rarely proactive, and sites are very rarely removed from a trust mark scheme. Without government
intervention, or the threat of government intervention, and without independent oversight, it is doubtful
whether the industry will of its own accord devise and fund a trust mark system which is both commonly
used by content providers and widely recognised, understood and trusted by the public.

65. The PCMLP-IAPCODE study also set out in detail how the particular legal framework within which
Internet service providers and Internet search engines operate has led to negative consequences arising from
the operation of self-regulation through “Notice and Take Down” procedures. This is the system whereby
service and content providers remove or block access to illegal material when it is brought to their attention.
There is no doubt that, especially in the UK, this mechanism has led to the removal of a great deal of harmful
material, indeed, in 2003, the Internet Watch Foundation recorded over 25,000 incident reports. However,
such successes mask inherent weaknesses.

66. In general, service providers and search engines are not legally liable for the content of material
accessed using their services. They are treated as a mere “conduit” (in the same way as a telephone operator
is not held responsible for the content of a phone call). However, when a service provider or search engine
obtains actual knowledge of illegal content then they are usually legally obliged to remove it or to prevent
consumer access to it. Legally speaking (we make no comment on the actual policy intentions of individual
players), it is therefore in the interests of service providers and search engines to be as ignorant as possible
of the content being accessed using their services, because if they do not know then they cannot be held liable.
This is known as the “see no evil, hear no evil, speak no evil” eVect and one consequence has been an increase
in the number of unmoderated chat-rooms as major players such as Microsoft and AOL have closed down
moderated chat-rooms for fear of being liable for the content posted by users. This cannot be in the interests
of children.

67. “Notice and Take Down” schemes depend upon reports of illegal content from Internet users, via
dedicated “hotlines”. Even the most successful are hampered by a lack of public awareness, with a European
Commission “Eurobarometer” survey of 17,000 citizens revealing that, in 2003, just 5% were aware that
illegal or harmful material could be reported to a hotline, with just an additional 8% aware that it could be
reported direct to the Internet service provider.

68. The “Notice and Take Down” system of self regulation can also have negative consequences for the
right to freedom of expression, as it encourages Internet service providers to block access to material when
notified by a third party without carrying out any independent assessment of whether the material is, indeed,
in breach of the law. This amounts to censorship without transparency, without accountability and without
any means of appeal or redress (except through the courts).

69. It is possible that some form of co-regulation will emerge as the preferred solution in many
circumstances. Such schemes combine the advantages of self-regulation with the trust, accountability,
eVectiveness and concern for civil liberties that comes with independent regulation. In such a scheme
industry players would regulate themselves under the supervision of a respected independent regulatory
authority, backed by statutory powers if necessary. The role of the independent regulatory authority might
be to audit the regulatory procedures put in place by the industry, to draw up codes and guidelines, to rule
on complaints, and to impose sanctions when required.

70. With regard to the more extreme material, it is possible that stronger controls may be preferred. In
its response to the Home OYce consultation on the possession of extreme pornography, the BBFC proposed
making material classified by the BBFC exempt from prosecution under the proposed law, in order to
remove uncertainty over exactly what material might be found to be illegal to possess in diVerent parts of
the UK (it being left to individual juries to determine whether material was indeed “extreme pornography”
as defined). Such an approach would encourage prior regulation of the most contentious material and would
have obvious advantages for Internet providers of material which was intended for robust and broadminded
adults but which nevertheless came close to the limits of acceptability in relation to the law. It is not without
precedent in the EU: in Sweden, an oYcial classification protects the distributor of a video or DVD from
prosecution under the Penal Code for pornography or violence.
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71. Alternatively, where the new media is merely delivering formerly regulated content by other means,
independent classification and content advice, modelled on the proven formula of film and video/DVD
classification, might be appropriate. Finland have taken a lead in this regard, incorporating Internet
“movies-on-demand” within the same framework as that used for films delivered by more traditional means.

72. Looking back at the history of media regulation, it is clear that the precise form of the regulation has
been dictated by the nature of the medium and the mode of delivery. With no spectrum limit on the number
of providers of content, and with private citizens able both to pay for and consume the media content in
private, the Internet poses a unique challenge as the normal points of control in a public space simply do
not exist. There is no doubt that the new media provide great opportunities for innovation, commerce, art,
research, etc, but with those advantages come disadvantages. These include easy access to material which
is illegal, harmful or otherwise unsuitable, including by children and by disturbed adults who are likely to
be aVected in ways which are contrary to the public good. As the uptake of broadband grows rapidly, access
to inappropriate content by children and vulnerable adults is bound to increase. Proper regulation would
help to minimise the risks without compromising the real and substantial benefits that the technology
provides. Indeed, regulation which enhances trust in the Internet as a safe place may act as an incentive to
consumers considering engaging in social, cultural, political and commercial transactions online.

73. No one agency can provide a single, ready-made solution, and the divergence of interests both among
industry players and between the industry and the public make it unlikely that a satisfactory regulatory
framework will emerge without the coordinating hand of Government. Independent regulatory authorities
are also bound to play an important role if trusted and eVective regulation of new media is to be achieved.
However, in the interests of civil liberties, care will need to be taken to avoid creating a single mega-regulator
with too much control extending over too many means of communication.

74. What is required is a coordinated and systematic approach, drawing on the diVerent areas of expertise
to be found in a number of regulators and other bodies, in which the major new media industry players and
the regulators come together to devise a coherent set of solutions. Such an approach is unlikely to develop
unless it is driven by Government, the only agency that has an overview across all aspects of new media,
technology and the public policy concerns that underlie all types of media regulation.

75. The BBFC believes that its long experience of regulating moving image content in a non-linear
environment and, in particular, its unique experience in regulating explicit, hardcore pornography and other
extreme material, gives it a skillset that may be of significant use when considering a set of solutions for
regulating the new media. Should the committee decide to recommend the establishment of a forum drawing
together the key stakeholders in an eVort to find the best regulatory solutions, the BBFC would very much
like to be involved. The BBFC would also welcome any other opportunities to provide further assistance to
the committee and to be involved in any future developments.

20 February 2006

Witnesses: Mr David Cooke, Director, and Mr Peter Johnson, Head of Policy, British Board of Film
Classification, gave evidence.

Q611 Chairman: Can I welcome David Cooke, the
Director, and Peter Johnson, the Head of Policy,
from the British Board of Film Classification. Good
morning. In your evidence you have identified a
number of ways in which loopholes in the existing
laws are being exploited but obviously the pace of
change is very fast and we are hearing about diVerent
ways of distribution. Do you actually think that we
are going to need to go back and look at the whole
way in which we regulate content to take account of
these changes or are you still concerned that we
should address these existing loopholes?
Mr Cooke: We think that most of the existing
loopholes are pretty marginal. In a way they are
things that are enabled by the internet and things
that film classifiers all around the world are probably
facing. They certainly do not seem to have had a
damaging eVect on the DVD market in recent years,
which has been booming. Our fundamental concern
is about what might happen in the future, starting
right now when things could be very diVerent and we
would face not so much a loophole but possibly a
bypassing of the Video Recordings Act in quite a
major way. Let me just try and explain this. Last
year 17,000 titles were classified by the BBFC and

13,000 of those were DVDs, so that is very much the
bulk of our business at the moment. In principle, all
of those titles could at some point in the future
migrate to distribution by download rather than in
physical format. Lawyers disagree about what
precisely the impact of the Video Recordings Act is
in that situation, but I think that the general view is
that the Video Recordings Act probably would not
bite. That has not been tested in the courts yet. That
could produce a situation in which our current, we
believe, quite well respected and trusted system of
age ratings and consumer advice would cease to
apply and we know from our workload at the
moment that there would be some very abusive
material included in that content, and we have given
some examples of some of that in our evidence. Self-
regulation would obviously apply in that context but
the question is really do we believe that that would
be adequate or would we be in the kind of situation
that we faced in the early 1980s with the concerns on
video nasties. We think that there are probably two
broad approaches to tackling this problem. We are
certainly not pitching to trespass on anybody else’s
patch or to rub up against other regulators and we
are certainly not pitching to try and regulate all
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downloads, which will constitute a huge and
variegated mass of material, but we do think it
would be possible to look quite carefully to seek to
identify that part of the download market which
would be very similar to DVD retail and DVD rental
and to seek to bring that within the Video
Recordings Act. That would be one approach. We
can well see that that would be controversial and
would be against the tenor of some of the other
discussions you have had in the Committee. Another
approach which could be considered, either in
conjunction or separately, would be to look at what
kind of co-regulatory oVerings were possible in this
new environment. We believe that our expertise and
the trust which BBFC ratings and consumer advice
have and the high recognition factor that our ratings
have, are the kinds of things that would enable us to
play a part.

Q612 Alan Keen: There is obviously going to be
some need for self-regulation. What connections
and discussions are you having with other people
that you cannot really control yourselves?
Mr Cooke: We talk a lot and have very close links
with the self-regulatory organisations at the
moment. We were talking earlier this week to
ATVOD, who bring together a number of the
current and future video on demand oVerers, and we
have also talked a lot to Icstis who operate in the
area of mobile phone content. We talk a lot, too, to
broadcasters such as Sky, the BBC and Channel 4,
and we also, as you know, cover the top and diYcult
end of the video games market. We have very close
links with PEGI, which is the pan-European games
system. We have had exchange visits with these
organisations. In some cases we have provided
training sessions for them because we have
particular areas of expertise like child protection or
dealing with pornography where they have been
very interested to pick up on it. There is a worry for
us though to what extent are we diluting our brand
and passing on our expertise in a form that will not
get operated in quite the way that we would like to
operate it.

Q613 Alan Keen: What about websites which are
almost uncontrollable? What is being done and what
more can be done towards that and should you be
involved?
Mr Cooke: Are you thinking of things like user-
generated content and so on?

Q614 Alan Keen: Yes.
Mr Cooke: We cannot honestly claim that what
we regulate at the moment—films, DVDs, video
games—involves very much user-generated content,
so in a sense we cannot come along and say we are
the experts because this is part of our current
practice. What we do know, though, is some of the
worrying material, some of the abusive material,
whether it is generated by users or others, is the kind
of area where we do have particular expertise. We
spend quite a lot of our time looking, for instance, at
sex works and trying to spot what is abusive in sex
works because sometimes it seems to us that no

human intelligence has been applied at all to what is
being submitted to us, and we really need sometimes
to make very detailed cuts to that kind of material.
We have developed quite an expertise in the area of
indecent images of children, which again is a very
important element of our general aim of protecting
children through the classification system. We have
developed expertise in the area of animal cruelty. We
have developed a lot of expertise in areas like what
kind of techniques might children imitate and which
are the ages to be particularly worried about issues
like self harm or the portrayal of drugs and so on. So
we believe that we do provide a pool and a source of
expertise that we would be very happy to make
available in dealing with material on websites. Peter,
is there anything you want to add to that?
Mr Johnson: With websites everyone has to
recognise, and certainly we recognise that the days in
which you could control everything that people
could access are gone, unless you want to impose
some sort of Chinese solution, which I do not think
anyone is in favour of. I think what can be done and
what the BBFC can oVer is a way to enable content
providers and those who are seeking content to
access that content in a safe area and enable content
providers to make their material clearly labelled in a
way that the British public understand so that
members of the British public who are seeking
content for themselves or children in their care will
know that that content will meet certain standards.
I think with the standards that we have established
on film for over 90 years and on video for over 20
years, which are widely recognised and trusted in the
UK, it seems sensible that websites make use of those
in order to label their content in a way that the public
can understand.

Q615 Alan Keen: Do you feel that government and
Ofcom take advantage of your expertise enough?
Are you surprised sometimes that you do not get
more requests?
Mr Cooke: We have very good working
relationships both with government and with
Ofcom. For instance, we have been talking a lot to
Ofcom recently about labelling and also about
media education, because that is another strand of
our activity. We do quite a lot of work with schools
and colleges. I think everybody is wrestling—and I
am sure lots of other people have said this to the
Committee as well—with what the implications of
the new world are going to be and which are going
to be the kind of approaches which might be most
fruitful. We would be quite happy to consider
alternative oVerings to our current system of
regulation, which essentially involves seeing
everything all through in advance, and it is a very
thorough and careful system of regulation, but one
that you could not describe as light touch. It is one
that has been used for films for a long time, but we
would be very happy to look at whether there were
other kinds of regulatory oVerings that we might
provide in this new world. For instance, we classify
films and DVDs on the basis of guidelines which we
update every three or four years to make sure that
they are in line with public opinion and the issues
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that the public thinks are important. The last time
we did that it involved consulting 11,000 people so it
was a very major exercise, one of the biggest
consultation exercises that a regulator has done in
this country. It may well be that individual players
in the new markets might not want to undertake
anything like that but might see some attraction in
trying to derive some rules of practice from the
guidelines which have served us well in the area of
film and DVD.

Q616 Alan Keen: Finally can I say that in an
uneducated past, like many people, I thought you
must have an interesting job but having read your
submission this morning I think it is one of the last
jobs in the world that I would like to do. I would like
to thank you for what you do.
Mr Cooke: It has its compensations but it has its less
pleasant side as well.

Q617 Mr Evans: 20 years ago you were all powerful;
now you have not got a leg to stand on really with
the new media. You say that you have got all this
expertise but, quite frankly, when you are looking at
the internet broadcast stuV that people can receive as
good a quality as if it was on the telly, and you say
you have got a role there, are people not in reality
bypassing you?
Mr Cooke: It is obviously a danger and that is why
we are bringing these issues about the scope of the
legislation to you. We think that it is worth looking
at whether the Video Recordings Act, which is
obviously 20-odd years old now, is able to cope with
the kind of situation we are in, but I do not think it
follows that there is nothing you can do, and
countries obviously all around the world are looking
at this and diVerent approaches are being brought
forward. One piece of work which I am involved in
in a personal capacity is that I am a member of the
PEGI advisory board. This is the pan-European
games system and it is doing work on whether it is
possible to provide any kind of regulatory service in
the on-line area. That runs right up against the
diYculties that you have just mentioned of how on
earth do you regulate on-line games. PEGI is doing
some work to see whether it is possible to provide
a kite-marking service for portals that distribute
on-line games allied to a modified version of
its questionnaire which is a self-regulatory
questionnaire for classifying games. Nobody
pretends it is straightforward, and I think the jury is
still out on whether this is going to fly or not. That
is a very real example of an attempt to try and
provide an oVering for parents and the public in this
very new and diYcult area.

Q618 Mr Evans: Peter mentioned there is the
Chinese route but nobody wants to go down that. So
then you are left with the reality of the situation
which is that you exist and you can provide a safe
haven for people who want to use the internet so that
the youngsters and the kids and those who do not
want to see video nasties and various other things
can feel safe in the knowledge that they are not going
to be harmed in that way, or their kids will not be

harmed in that way, and then there is the other side
of it which is the free-for-all where everything is
available to everybody. In the past, you were able to
control all of that with film classification and the
classifications that you gave for games, but the
reality is that basically 12-year-olds can see things
now on the internet that before you at least guarded
them against. Do you accept that that is roughly
where you stand now?
Mr Cooke: There is a diVerence. It is possible now
but not in a way that fundamentally aVects the
regulatory protection that we provide. Yes, you can
find things on the internet, for example you can
probably find uncut versions of films that we have
cut and you can probably find versions of films that
we have banned as well.

Q619 Mr Evans: Do you look on the net to see if that
is so?
Mr Cooke: Yes, we do.

Q620 Mr Evans: Have you found versions of films
that you have banned being made available?
Mr Cooke: Yes indeed, and every film regulator in
the world has the same experience, but that is not a
reason for giving up. I wonder if I could perhaps ask
Peter to talk a bit about some of the discussions that
we have been having with distributors and with
others to indicate what some of the possibilities
might be.
Mr Johnson: I think it is worth saying just before
that that since videos have been brought into the
home, essentially children have been accessing age
inappropriate material in a way that they did not
before that but that did not make the Video
Recordings Act irrelevant or pointless. Part of what
we are saying is that it is not just about control.
Classification is not just about controlling viewing;
it is also about being of public value in itself. Parents
especially but also other people find it useful to have
a trusted guide to what they intend to view that they
can use in order to control their children’s viewing.
It is not going to work without parents taking
control of what their children access on-line, but if
we have a system which people understand of
material being tagged and classified, for instance
using the BBFC’s classification symbols, that can
work with parental control systems so that parents
can control their children’s viewing with our help.
What we have been talking to content providers and
others about over the last few months (and talks are
continuing) is about what service we can oVer. For
instance, a lot of the companies which have started
to oVer downloads have started appending our
classification symbols to them because they
recognise that that is a useful piece of information
for the public. What we want to do and what we are
talking to the industry about is formalising that so
that, for instance, when a work is classified for DVD
release we would also give it a download certificate
which would carry with it the right to use our
symbols and our consumer advice but also an
obligation to tag it so it could be read by parental
control systems with information that tells them
what the classification means, and links into our
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website as such. We are finding a positive response
from the industry about that because they recognise,
faced with the jungle of the internet which oVers
everything, there is a value in oVering to their
customers a guidance which they understand.
Especially with film content the guidance they
understand is the guidance of the BBFC
classification and consumer advice that they see
every time they go to a cinema and every time they
rent a DVD. We are also talking about, as David
mentioned, oVering some sort of franchise model to
the more dynamic websites where you do not have a
fixed oVering but where things are much more
dynamic, which could be done at one removed,
perhaps using our guidance and our training and our
supervision but not actually involving pre-
publication oversight.

Q621 Mr Sanders: In your evidence you made the
point that unregulated new media does not yet
overwhelm the regulated sphere and you said “it is
still some way oV”. Firstly, how long is that period
of it being some way oV, and even if it is some way
oV it still means there is an enormous amount of
unregulated content out there that is not being
looked at and regulated?
Mr Cooke: There is but it is not causing a flight from
our classification system at the moment because the
download services which are being launched just at
the moment are starting small and the DVD market
up until recently has still been very healthy. It is
showing one or two signs of saturation at the
moment and things could move quite quickly, but it
is very diYcult to predict. All sorts of industry
analysts are trying to make predictions at the
moment and it could take five or 10 years or it could
start to move very quickly, but our worry I think is
that there could be a bit of a knock-on eVect once we
start to see a substantial movement of what would
have been material released on DVD for sale or
rental. Once that starts to go the download route
exclusively, rather than in parallel with two
oVerings, then you could see a flight from the DVD
market and the eVects could start to happen quite
quickly. I do not know if there is anything you want
to add to that.
Mr Johnson: I think it is very diYcult to predict how
quickly it will happen. The Film Council suggested
people are making up their business models as they
go at the moment. Certainly the oVerings that are
going to be made are going to be quite experimental.
The industry will see how the public wants to
consume this and what business models they want to
follow, and will follow that. As I think was suggested
earlier as well, there is still an appetite for the
finished, packaged thing. People like to own “the
thing” and not just a computer file and our research
has suggested that, certainly going forward to 2010,
there is not likely to be a significant decline in the
number of DVD titles released in the UK. Predicting
beyond 2010 is probably a bit of a mug’s game when
the industry has not really decided how it is going to
do this itself yet.

Q622 Mr Sanders: When uncensored material is
available, does that influence how you censor
material that is submitted to you?
Mr Cooke: No, it does not at all. It is, as we have
said, marginal at the moment and our approach has
always been that we should apply our guidelines to
the material which is submitted to us in accordance
with the public’s wishes.

Q623 Mr Sanders: But are the public’s wishes not
being determined by the numbers that perhaps are
accessing uncensored material elsewhere? In other
words, if there is obviously an increasing demand
(technologically driven admittedly but there is a
demand) does not that then influence how you play
a role as the censor to submitted material?
Mr Cooke: I do not believe it does because certainly
when we most recently redid the public consultation,
which was 2004–05, we found that all of the typical
concerns around areas like violence, drugs,
depiction of sexual activity, and so on, were
replicated in much the same way from the kind of
concerns that the public had expressed four or five
years before. Okay, there are small variations at the
margins. You get things like people may be slightly
less worried about particular techniques in relation
to drugs because there is a lot of drugs education
going on and there is a lot of knowledge, so in that
area the concern shifted a bit more towards
glamorisation of drugs, but there was no evidence at
all from the big consultation that the fact that at the
margins some of this material is available on the
internet meant that the public did not think we
should still have a proper classification system for
films and DVDs and video games.

Q624 Mr Sanders: To turn it around the other way,
is it possible that the way you regulate material
influences what is not submitted to you and appears
in new media?
Mr Cooke: It is diYcult to know. We do know that
our classifications and our consumer advice do
influence self-regulation in areas that are not
covered by the Video Recordings Act. We see, for
instance, lots of attempts to copy our consumer
advice in a way which we do not think is always very
good. I do not think we have any evidence that we
are causing a problem in the other direction because
at the moment the material that we see on film and
DVD and games is still coming in in large numbers.
Pete, is there anything you want to add to that?
Mr Johnson: That is very true. The mainstream
market in particular, where we have already seen a
flight away from DVD to the online market, has
been in the world of pornography, where the
mainstream market in the UK is particularly
constrained by the specific controls on how that can
be accessed, because people have to visit a licensed
sex shop and the material cannot be sold by mail
order. That has had an eVect of driving some
producers to do their business online exclusively
because they can access their customers more easily,
but that is a very specific eVect of a specific aspect of
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the Video Recordings Act. We still have submitted
to us very large numbers of R18 material, even
though we cut 23% of it for being violent, abusive or
obscene. That still comes in to us and, if there is a
mainstream market for hard core pornography, that

Joint memorandum submitted by DCMS/DTI

Introduction

The Importance of the Creative Industries to the UK Economy

The UN estimates that Creative Industries account for 7% of global GDP and are growing at 10% a year.
It is important that the UK can build on that success nationally and internationally.

The Creative Industries are an important and dynamic sector of the UK’s economy. See Annex A. It is
instructive to compare the situation set out in DCMS’s 1998 Creative Industries Mapping Document with
the situation today. In 1998 Creative employment stood at around one and a half million people. Today it’s
over 1.8 million. In 1998 the Creative Industries contributed 4% of the domestic economy. According to the
latest research the Creative Industries made up 8% of GVA in 2003. The software industry alone achieved
a net export value of £3.9 billion in 2004, more than double its exports in 1997. Between 1997 and 2004 the
Creative Industries as a whole averaged 6% growth. That’s around twice that of the economy as a whole.i

Technological innovation, particularly the transition to digital technologies, has opened up further
opportunities for the Creative Industries. In the last 10 years mobile phone ownership has gone from below
10% of the UK population to near ubiquity. In the last six years the penetration of digital television has gone
from a standing start to over two-thirds of homes. And the pace of change is accelerating. More than 250,000
households are switching to digital television every month. Most dramatic of all has been the growth of
broadband. The number of new broadband connections per week has increased almost 15-fold in three
years—from 5,500 a week in 2001 to over 70,000 in 2004. Over a third of homes now have broadband and
it’s getting faster and cheaper.ii

Consumers are currently undertaking a greater range of leisure activities, more intensely, demanding
greater levels of innovation and faster product development cycles from producers than ever before. But it’s
not just that consumers are buying more, they are also buying a wider range of products. The long tail is an
entirely new economic model for the media and entertainment industries which moves away from hit driven
sales to niche markets associated with online retail. This means a greater diversity of products can reach
larger potential markets, and the proliferation of digital content devices from Play Station Portables (PSPs)
to DVDs is increasing the shelf-space available for content.

Technological change is helping to release the creativity of more and more people by putting the means
of creation and distribution in the hands of the citizen. We are moving from a one-to-many broadcast model
(traditional analogue broadcasting) to one-to-many, one-to-one (phone, email), one-to-many (blogs) and
even many-to-many models (Wiki). This shift has been facilitated by the internet and is growing
exponentially as the cost of broadband connections, software and hardware declines, and the speed
increases.

Opportunities and Challenges Provided by New Media Technologies

“Consumers are increasingly calling the shots in a converged media world. They use Apple iPods
to make their own music playlists. Personal Video Recorders allow them to customise television
line-ups. These consumers pull stock-market updates, text messages, wallpaper ringtones and
short-form video into their mobile phones. They come together in online communities, generate
their own content, mix it and share it on a growing number of social networks. No longer a captive,
mass media audience, today’s media consumer is unique, demanding and engaged.”

The Rise of Lifestyle Media—Achieving Success in the Digital Convergence Era—PricewaterhouseCoopers
B2006iii

These new lifestyle patterns demonstrate that, at the same time as convergence has gone from being a
prediction to a reality, what the consumer notices is increasing convenience rather than the technologies
involved. Convergence, associated with digital technologies, is enabling content to be delivered over a
variety of diVerent carriers to a growing array of platforms. These digital technologies have removed many
of the prior bottlenecks in the creation, duplication and dissemination of content. By 2010 industry analysts

still comes to BBFC for classification. That has not
been driven out by the ease with which it can be
delivered by other means.
Chairman: I am sorry we do not have more time, but
thank you very much.
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anticipate that 90% of all Internet connected households in the UK will have a broadband connection, which
would represent 60% of all households. All this opens up substantial opportunities for new media, leading
to more consumption. It also creates real uncertainty in a world of rapid technology change.

For the Creative Industries to exploit the opportunities and challenges of rapid technological change and
consumer choice, the regulatory and economic climate needs to be right. Convergence is pulling together
several industry sectors that have had very diVerent regulatory regimes: broadcasting—traditionally heavily
regulated for content; traditional telecoms—regulated for price, availability and technical standards;
Internet services—very little statutory regulation, essentially through existing general law and self regulation
rather than industry-specific legislation. It is crucial to have converged regulation that can apply the same
principles to diVerent situations and the flexibility to allow markets and consumers to devise and choose
products, not to shape those products through pre-emptive regulation. The policy challenge is therefore to
establish firm principles that regulators, such as Ofcom, are able to apply in diVerent situations in a rapidly
changing world.

New digital technologies are having a disruptive impact on established value chains across the Creative
Industries. The traditional business models of organisations as seemingly diverse as the record industry,
voice telephony and newspapers have been subject to similar challenge. The record industry is adapting to
meet the challenge of digital rather than physical distribution of content. The newspaper industry and the
local press in particular is having to adapt as advertising (in particular classified) moves online. For
broadcasters, the shift from an analogue to a digital world allows spectrum to be used much more eYciently
and enables convergence with other digital devices for production and access. For example, consumers can
now see television over their mobile phones. The growth in Personal Video Recorders has resulted in viewers
being able to time-shift programming. Audience fragmentation and the ability to avoid advertising are real
issues for traditional broadcasters funded by advertising.

All these changes represent both a challenge and an opportunity for the Creative Industries. The
proliferation of new business models is challenging companies across the Creative Industries which are
characterised by a small number of very large firms with global reach alongside a large number of small to
medium sized enterprises (SMEs).iv These large firms need to be able to raise venture capital finance to meet
capitalisation requirements to compete eVectively in global markets where size is becoming increasingly
important.v For their part, SMEs require access to start-up and second stage finance from banks, debt and
public sources. In these increasingly competitive markets, the creative sector is adapting to these challenges
by pooling resources and banding together: into networks, clusters, and forming new partnerships,
including with consumers who are now using and creating content.

For the first time since the early printing press, technology is putting the means of media production and
mass distribution in the hands of consumers and citizens. Consumers are becoming increasingly proactive in
terms of their relationship with content rather than simply taking a passive role. More than half of American
teenagers online are creating their own content.vi The Internet is facilitating new forms of innovation,
interactivity and creativity as individuals are co-operating across time and space. The success of Wikipedia
and Linux are just two examples. The challenge is for the Creative Industries to work with this new
behaviour and adapt. The BBC Creative Archivevii is a potentially interesting development in this area
enabling people within the UK not only to watch and download content but also to edit clips and
programming as long as it is for non-commercial purposes. Channel 4 is also developing an on-line
interactive archive for personal programme making.

Raising awareness among both creators and consumers of the value of intellectual property in this
increasingly digital world is essential. A digital world makes it more important that intellectual property is
respected and enforced. But there must also be flexibility to create an environment in which people can make
the most of legitimate opportunities to access content in new ways (including, eg for wider social purposes
such as education and for new business models to develop). For thriving Creative Industries to be
maintained, a robust legal framework is therefore required that provides appropriate protection for rights
owners whilst making proper allowances for the requirements of consumers. Digital Rights Management
(DRM) is an essential tool for enabling a Creative Economy to function in a digital world.

Annex B provides more detail on the opportunities and challenges for the Creative Industries resulting
from new media business models and converging media platforms, together with the legal and technology
challenges for Intellectual Property in an increasingly digital world.

The Government’s Role

Whitehall Responsibilities

DCMS sponsors the film, broadcasting, music and designer fashion industries, and jointly with DTI
sponsors the advertising, computer games, design and publishing industries. The DTI works closely with
DCMS on the Creative Industries and has specific responsibility for competition, innovation, consumer
policy, the science base and ICT sector; it also supports small businesses (through the Small Business
Service), Intellectual Property (though the Patent OYce), and trade (through UK Trade and Investment,
which also is accountable to the Foreign and Commonwealth OYce).
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Coordination with Key Stakeholders

DCMS and DTI work in close partnership on Creative Industries policy and engage with all other
Government Departments which have an interest, such as DfES, DCA, Home OYce, FCO, ODPM, HMT
and the Devolved Administrations. In addition, we work with a wide range of public bodies including
Ofcom, Regional Development Agencies (RDAs) and our Non Departmental Public Bodies (NDPBs) such
as NESTA, the UK Film Council and the Design Council. We also work in close partnership with industry
and consumer representatives.

The importance of the Creative Economy has been recognised at European level. The i2010 Strategy,
which was adopted by all Member States at the end of last year, clearly seeks to address the opportunities
provided by the increased convergence between traditional information society and new media services. The
UK actively influences EU regulations to meet the needs of the Creative Industries. The UK hosted a
Creative Economy Conference during our Presidency of the EU last year, which was attended by the
representatives of the public and private sectors from across Europe. Information about engagement with
stakeholders is expanded in Annex C.

The remainder of the evidence focuses on the programmes and initiatives that the Government is taking
to support the growth of the Creative Industries.

What is the Government doing?

1. Making Britain the World’s Creative Hub.

2. Promoting the protection and exploitation of Intellectual Property.

3. Influencing appropriate regulation of content on non-traditional platforms.

4. Stimulating technology and innovation.

5. Achieving balance between the BBC’s role as a Public Service Broadcaster and innovation in the
Private Sector.

6. Government as an intelligent buyer.

7. Promoting Education and Skills.

8. Promoting Trade and Investment.

1. Making Britain the World’s Creative Hub

In July 2005, the Government announced its ambition to make Britain the world’s creative hub and in
November DCMS announced the Creative Economy Programme (CEP) to drive forward that ambition.
This Programme, working in close partnership with DTI, will join together cultural institutions, government
policy makers and funding organisations to support the growth and productivity of the Creative Industries.

The Creative Economy Programme has the following aims:

— Developing a strategic vision for the Creative Industries that can be shared at national, regional
and local level.

— Developing new policy for the Creative Industries, generating ideas from a wider range of
contributors, NDPBs, industry and other stakeholders.

— Creating better coherence for current policies, funding programmes and workstreams.

— Creating new projects between NDPBs and across sectors.

We have developed a structure for the Creative Economy Programme, which revolves around seven issues
that we believe are the key productivity levers in the Creative Industries:

1. Skills and education.

2. Competition.

3. Technology.

4. Business support and access to finance.

5. Diversity.

6. Infrastructure.

7. Evidence—(underpins work—not a driver of productivity).

This work will be overseen by a steering group made up of senior members of the private and public
sectors. Two separate branches will feed into this steering group. First, there will be consultation with the
private sector and other stakeholders. This will be achieved through a series of seminars—some of these will
look at the issues faced by an individual sector (eg on music or fashion); others will look at how the
productivity levers cut across diVerent sectors. In tandem to this private sector consultation, there will be
an exercise to look at the eVectiveness of our public support for the Creative Industries. This will be led by
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seven investigatory groups made up of members of our NDPB’s as well as Government Departments and
RDAs. They will look at the coherence of current schemes and policies, as well as come up with new
proposals.

2. Promoting the Protection and Exploitation of Intellectual Property

Legislation

Intellectual Property is at the heart of the economic value of the creative economy. Protection of IP
through copyright regulation and enforcement as well as Digital Rights Management (DRM) will be crucial
to the exploitation of content. We are well placed in terms of modern copyright legislation that is up to date,
and strikes a balance between the need for the right holders to be able to extract economic value from
creativity and the legitimate expectations of others. These expectations centre on a combination of
flexibility, interoperability, accessibility, choice, and the chance to enhance personal creative output
exploiting a variety of user-generated media. But the pace of technological change is such that we need to
ensure that the legislation remains fit for new market realities. It must not become a barrier to innovation
and the development of new business models. That is why we are reviewing the appropriateness of our
copyright legislation.

Manifesto Commitment and New Review

The Labour Party Manifesto in 2005 included a commitment to “modernise copyright and other forms
of intellectual property so that they are appropriate for the digital age”. The Chancellor of the Exchequer
announced as part of the Pre Budget Report in December 2005 that a review led by Andrew Gowers would
look at these issues and report in Autumn 2006. While the Government considers the present intellectual
property regime broadly strikes the right balance between consumers and right holders, the review will
examine whether improvements could be made within the context of promoting competitiveness and
innovation. Mr Gowers and his team will be actively consulting stakeholders throughout the duration of
the review. A copy of the Terms of Reference can be found at Annex D.

Enforcement

Having the right legislative structure is only a start; it must also be eVectively enforced on the ground.
The digital world poses unprecedented threats because it potentially enables perfect but illicit copies to be
made available to millions of others. The Government is determined to work with industry to combat IP
crime and online infringement. In 2004 it was estimated that counterfeiting and piracy cost the UK computer
games industry, for instance, in excess of £2 billion at retail value.

The Government is working hard to tackle piracy. In July 2004, DCMS in partnership with the DTI,
established the Creative Industries Forum on Intellectual Property. The Recommendations from the Forum
and the Government’s response were published on 5 October 2005.

The Government is working on a range of initiatives to take the Forum’s recommendations forward.
For example:

— The Patent OYce’s National IP Crime Strategy has been established to deliver better enforcement
action across the UK. By bringing together all enforcement and intelligence agencies with industry
representatives for the first time, Government has been better at targeting the counterfeiters. The
first series of raids took place before Christmas and over £1.5 million of goods were seized. The
new Creative Industries Focus Group, which reports directly into the Patent OYce’s National IP
Crime Group, has already met twice and is looking specifically at the recommendations of the IP
Crime & On-Line Infringements group.

— From 1 April 2006, in England and Wales, all asset recovery agencies, including the Trading
Standards Service, will be able to get back 50% of the assets they recover under the Proceeds of
Crime Act from action related to the confiscation of pirated goods.

— In addition, the Forum pointed to the importance of raising education and awareness. Tackling
piracy is vital and an essential part of the solution will be through building respect for creators’
rights. Failure to respect creators’ rights is ultimately self-defeating for consumers.

— The Patent OYce has brought stakeholders together in the IP Crime Group. Group members,
including the police, Trading Standards Agency and industry representatives, are working
together to ensure that criminal activity, from the large importers to the small dealers, are dealt
with in a co-ordinated way. This collaborative approach is already producing results. We have put
in place a structure for pooling information and identifying priority areas to target enforcement
action. The Creative Industries have their own Focus Group within the over-arching IP Crime
Group work, chaired by industry itself.
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3. Influencing Appropriate Regulation of Content on Non-Traditional Platforms

Audiovisual content and new channels for distribution

For over a decade, commentators have been discussing convergence between broadcasting and ICT
technologies. That convergence has now become a market reality. It is changing consumer habits—through
Personal Video Recorders (PVRs) or MP3 players, such as iPods, or downloads, they increasingly expect
to be able to watch what they want, when they want it, where they want it.

The potential growth of on-demand services could also mean the erosion of simultaneity as a defining
condition of much television.

The implications of the disappearing distinctions between delivery mechanisms, and the crossover with
telecoms are likely to aVect ongoing regulation:

— growth in number of content sources;

— sources will become harder to identify, and content may become less easily identified with
particular known sources; and

— regulating content at source will become very diYcult.

For example, Internet Protocol TV (IPTV) is increasingly eVective and important as a mode for conveying
televisual content on the Internet and elsewhere. Typical IPTV services provided are the ability to freeze live
TV, video on demand and multiplayer video games. In-home networks will provide a range of services to a
range of devices with a large selection of such services being made available on the large screen. Existing
broadcasters will increasingly move towards multi-platform delivery of personalised and interactive services
in response to Internet-based competition. Content generation, distribution, storage and consumption are
likely to become increasingly participatory—impeding attempts to structure regulation around control of
content. Multiple delivery options may impede attempts to structure regulation around specific delivery
“channels”.

Although the distinctions between broadcasting and other digital services are blurring, for the foreseeable
future the Government considers there still to be a clear case for regulation of “broadcast” content. Nobody
knows precisely how services are going to develop in the medium to long term. Hence diVerent regulatory
approaches, or indeed in some cases light touch or no regulation, may be required for services accessible
over these digital platforms. This will prompt consideration of whether and how to:

— regulate access to content that is illegal or undesirable (for example in the context of consumption
by minors); and

— define public service provision in the new environment.

The Government considers that consumers will need to take a more active role in choosing themselves
what digital content they wish to watch, listen to and read, enabled by eVective labelling, including age
banding, to suit groups of consumers. Industry is strongly supportive of a co-regulatory approach of
voluntary labelling codes that the public know, understand and can trust.

We highlight below some of the key challenges of regulating content on non-traditional media platforms.

(i) Television Without Frontiers Directive

The European Commission has been reviewing the framework of EU broadcasting regulation—
“Television Without Frontiers” (TVWF)—and recently published its formal proposal to amend TVWF.
The TVWF directive is the main EU instrument for the regulation of television broadcasting. It contains
rules about jurisdiction over TV services and about their content, whilst ensuring the free movement of TV
services within the EU. The Government wants regulation that promotes varied and innovative content and
recognises that technology is shifting editorial responsibility towards the consumer. TVWF has been and
will continue to be important in creating a single market in EU television services and in ensuring
harmonised minimum standards in them, and it will continue to be important in the future since broadcast
TV is likely to remain an important mass medium for years to come. However, there is a potentially serious
negative impact from imposing any new and complex rules on the emerging digital content sectors while
business models are still evolving. It is vital to make sure that we do not regulate in a way that is unnecessary,
that will be unenforceable or that will discourage the growth of e-services and technology developments in
the EU. So, we welcome the re-examination of this Directive, but we want to see a Directive which is future
proof, flexible and proportionate, and which adheres to the better regulation principle, and which does not
counter the aims of the i2010 or the Lisbon Strategy. This is not unfortunately what the Commission has
proposed; especially in their proposal to regulate (so-called) non-linear (ie pull) services. UK stakeholders
and Government are continuing to actively engage with the Commission.
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(ii) Undesirable and Illegal Content

The rule of law applies on-line as well as oV-line. There are eVective steps that can be taken to remove
content from the Internet. For example, The Internet Watch Foundation (IWF) enables members of the
public, via a hotline, to report illegal material, particularly child pornography, in a newsgroup or website.
If the material is considered illegal, the Foundation passes details to the UK police to start action against
the originators and asks ISPs to deny access to the sites concerned.

(iii) Advertising

Where there are particular consumer issues with on-line services such as advertising, the EU Electronic
Commerce Directive allows member states to remedy the situation by invoking a derogation for consumer
protection. Self-regulation remains the most flexible approach to policing advertising in a fast-moving
environment. We advocate a system based on the British Advertising Standards Authority (ASA) system.

4. Stimulating Technology and Innovation

The Government is stimulating technology innovation by:

— creating the research infrastructure to develop the high-level knowledge required for this diverse
set of sectors;

— encouraging exploitation of the research base and technology transfer through the Technology
Strategy and promoting business R&D through R&D tax credits;

— raising awareness of technology developments and best practice overseas through the Global
Watch Service; and

— promoting confidence in new technology and processes through a more forward looking
standards policy.

Creating the Research Infrastructure

The Government has placed considerable emphasis on developing a world leading capability in research
which supplies the creative industries with expertise both in technology and the creative arts, for example,
through the Arts and Humanities Research Council (AHRC). The AHRC has launched its Designing for
the 21st Century programme in collaboration with the Engineering and Physical Sciences Research Council
(EPSRC).viii The Bristol Creative Technologies Network (BCTN) is a strong example of an eVective and
sustainable knowledge transfer relationship between the Creative Industries and the Higher Education
research base.ix

Technology Programme

The Government’s Innovation Report of December 2003, “Competing in the Global Economy—The
Innovation Challenge”, emphasised the need to combine creative strengths with technology to generate
whole new industries, such as digital content. The report identified the need for a more strategic approach
and emphasised that in developing a technology programme it was essential to have:

“close alignment with priority market applications such as transport (including aerospace and
automotive), health care, construction (including sustainable buildings), digital content, retail/
logistics, and financial services.” (Chapter 3 Summary and para 3.36)

To date, there have been four competitions on collaborative R&D and the following technology areas
have been relevant to the interests of the digital content/media community. The Creative Industries have
had success in winning funding from the competitions.

April 2004: Inter-Enterprise or Grid Computing.
November 2004: Design, Simulation and Modelling; Pervasive Computing.
November 2005: Data and Content Storage, Management, Retrieval and Analysis.

Such research on technologies around aggregation, search, personalisation and navigation of online
content will help make digital content of all kinds more accessible and attractive both to consumers and
businesses.

The Technology Strategyx is being further developed during 2006 and DTI will continue to ensure that it
meets the needs of the Creative Industries.
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Fiscal Incentives through R&D Tax Credits

The Creative Industries benefit from the existing R&D tax credit scheme. The aim of the tax credits is to
encourage greater R&D spending in order to promote investment in innovation. Between April 2000 and
April 2005 around 17,000 claims for R&D tax credits were made with around £1.3 billion of support
claimed. The R&D tax credit works by allowing companies to deduct up to 150% of qualifying expenditure
on R&D activities when calculating their profit for tax purposes. Companies that are SMEs can, in certain
circumstances, surrender this tax relief to claim payable tax credits in cash from the HM Revenue &
Customs.

Global Watch Service

The DTI’s Global Watch Service provides support dedicated to helping UK businesses improve their
competitiveness by identifying and accessing innovative technologies and practices from overseas. In
addition to the supply of comprehensive information to UK companies in the form of research and business
initiatives, collaborative programmes and funding sources, there are three main areas of activity benefiting
the Creative Industries:

Missions—enabling teams of UK experts to investigate innovation and its implementation at first hand.
The technology-focused missions allow UK sectors and individual organisations to gain international
insights to guide their own strategies for success. Recent missions relevant to the Creative Industries include
e-Learning (US), radio (Singapore and Korea) and Broadband (Japan and Korea).

Secondments—helping SMEs to send employees abroad or receive key people from another country.
Secondments are an eVective way of acquiring the knowledge, skills, technology and connections essential
to developing a business strategically. The Creative Industries have benefited from these.

Technology Partnering—providing free, expert support to SMEs seeking partnerships with world-leading
organisations overseas, delivered by a network of 22 specialist International Technology Promoters (ITPs);
helping companies to identify overseas technology partners, develop or transfer technologies, products,
processes or management practices, and gain entry to new industrial and geographical markets. For
example, one of the ITPs, specialising in the digital content area, has generated 80 such collaborations
between January 2004 and January 2006. Another major partnering initiative is Knowledge Transfer
Partnerships (KTPs), which enable Higher Education Institutions to apply their wealth of knowledge and
expertise to important business challenges. As of January 2006, 13 KTPs are active in the Creative
Industries.

Forward Looking Standards

Standards play a key role in encouraging innovation, opening markets and creating competitive
opportunities. They can be developed in open fora that are representative of all those with an interest in the
standard, for instance through collaboration between business, government and users. They may also be
developed privately by businesses wishing to address an individual need, or by closed alliances of businesses
to address a strategic aim. All of these types of standardisation create a platform for knowledge sharing that
in turn enhances research and development. Importantly, standards establish best practice, increasing
eYciency and protecting consumers by ensuring the reliability, safety, accessibility and quality of products
and services. Standards are principally a matter for industry in terms of their actual development.

Convergence will demand a major shift from an emphasis on how the services are carried to how they are
accessed and used by consumers themselves. This has the advantage of making it easier and quicker to
release products, but leads to more standards and a greater likelihood of an individual product failing.
Major issues in this area include the carriage of content and services across disparate networks
(interoperability); connectivity and interoperability between digital devices; finding content from increasing
large libraries of available material (metadata, standardisation); harmonisation, ease of use and technology
neutrality.

5. Achieving Balance between the BBC’s Role as a Public Service Broadcaster and Innovation
in the Private Sector

The area of New Media cannot be looked at without considering the role of the BBC which has a huge
role in commissioning and creating content both for the general public and schools, as part of a wider Public
Service Broadcasting (PSB) landscape. Government has a responsibility to ensure that the interests of
broadcasters, consumers and industry are all respected in this regard.
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Importance of the BBC

The BBC is one of the country’s most powerful creative engines with over a 50% share in radio and 35%
of television audiences in the UK. It stimulates creative activity and innovation in business. It plays an
important role in knowledge transfer and supporting creative excellence, and in developing cultural
partnerships with other public bodies working in support of the creative sectors. The BBC’s work stimulates
the Creative Economy through its investment in original programming and commercial ventures. It also
invigorates the creative sectors, influencing our culture, inspiring creativity and curiosity in business and
consumers. Through its broadcasting, commissioning and education functions the BBC is able to engage
with diverse and diYcult-to-access consumers, opening up untapped markets to the wider creative sectors.
BBC R&D’s leading role in technological development and innovation promotes a pioneering creative
sector which keeps the UK’s creative economy at the global cutting edge of digital progress and drives
growth and productivity across the Creative Industries.

Balance with Private Sector

While the BBC should have the ability to adapt its range of services in order to remain relevant to licence
fee payers, it should only do so following proper scrutiny of the proposals, including consideration of market
impact. As part of Charter Renewal, proposals have been made for new public services and major changes
to existing services to be subject to a Public Value Test (PVT) before they are approved, including a market
impact assessment.

6. Government as an Intelligent Buyer

One of the most important ways in which Government can support the Creative Industries is by acting
as an intelligent and demanding buyer in its own right and by ensuring that all members of society have
access to the benefits of digital technology through digital inclusion. It is achieving these objectives mainly
through the HMG Digital Strategy.

HMG Digital Strategy

Alun Michael acts as Ministerial champion across Whitehall for HMG’s Digital Strategy,xi which aims
to stimulate take-up and use of digital technologies and services across society. This presents significant
opportunities for the Creative Industries to help Government exploit new technology. With 99.6% of all
households connected to a broadband-enabled exchange, there is a solid foundation in place as we try and
drive up usage beyond current levels.

Three key strands of the Digital Strategy are of particular relevance to the Creative Industries:

(i) DTI is raising awareness across Government departments of the potential of innovative
broadband content, for example, audiovisual media, delivered on multiple platforms to enhance
the delivery of public services. [Action 4 of the Strategy]. This is being pursued in partnership with
the creative and the wider ICT industries. Government’s goal here is to help industry, especially
SMEs, to sell more eVectively to the public sector; and for the public sector to get better products
and value for money. Industry makes a convincing case that the creative use of broadband content/
rich digital media can make a diVerence to the eYciency (by reducing use of more expensive
channels, eg telephone) and eVectiveness agendas (by engaging citizens across all socio-economic
groupsxii) across Government departments.

(ii) The “Transformational Government—Enabled by Technology” strategy [Action 5 of the
Strategy] looks at transforming public services and demonstrating how technology can improve
Government services so more resources can be released to deliver “frontline” services. In a similar
vein, the transformation of learning [Action 1 of the Strategy] will enable ICT to facilitate better
ways of learning, whilst oVering better school-parent, school-higher education institutes and
school-school collaborations.

(iii) Government and industry stakeholders have committed a total of £9 million (£4 million public
sector contribution) worth of support to the Digital Challengexiii [Action 2 of the Strategy], which
is being coordinated by ODPM. Based on the city of culture model, a competition judged by an
independent panel will allow local authorities to display new and innovative services delivered
digitally and that can be transferred elsewhere. The Challenge will look to develop a truly
innovative digital vision for an area/region/city that identifies how they could combine, expand
and utilise digital technology to combat exclusion and deprivation and demonstrate the benefits
to local industry and all their citizens. The competitive nature of the Challenge will naturally lend
itself to attracting innovative, groundbreaking projects, pushing the boundaries of creative
technologies and multimedia content, and provide an exemplar for others to follow.
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Serious games

DTI and other Government departments—most notably DfES and MoD—are becoming increasingly
interested in the potential to use games technology and content in non-entertainment applications. For
example, the MoD is working with games developers on interactive training simulations and visualisation
tools, eg to assist with the training of army medics and is working with another developer on a simulation
game for firefighters. DfES is looking at the possibility of an investment fund to support the take up of
educational games in schools. We are looking towards promoting a more coordinated approach across
Government on the exploitation of games-type content and technology in non-entertainment applications.

The Creative Industries have a key role in all of the above projects. There is a real opportunity to change
behavioural approaches to learning and interaction with public services; something that can be facilitated
through engaging content.

Many of the skills needed to properly commission the above projects and initiatives are currently in short
supply within the public sector and this is one of the areas where eVective action needs to be taken.

Government advertising

The shift towards new media for advertising is a significant recent trend. The latest figures from the
Advertising Association suggest a 50% year-on-year increase for online advertising to £266 million for Q3
2005. This is against a backdrop of decline or slow growth for all other forms of advertising.xiv Government
is of course a big purchaser of advertising, and in recent years there has been considerable interest in the
migration to online advertising for many public sector jobs. In their trading statement of 27 September 2005,
EMAP stated that the 14% decline in recruitment revenues was due to their public sector titles.xv

There is clearly potential for Government to make considerable eYciency savings through the move to e-
recruitment—following the practices already well established in the private sector. But in order to maximise
the possible benefits, and avoid the pitfalls, it makes sense for public sector oYcials to act as intelligent and
informed customers. Dialogue between industry players (including publishers) and oYcials can help with
this process, and also helps the private sector by keeping a level playing field, and giving maximum advance
warning so that companies can plan the necessary changes to their business models. OYcials from DTI have
brokered dialogue between industry representatives and major projects (eg NHS Online), and have
published best practice guidance to help with setting up new public sector e-recruitment projects.

7. Promoting Education and Skills

The changes taking place in the creative world require a capability not only to stay abreast of rapid
technological change but also to understand and identify the organisational changes which technological
convergence make inevitable.

The UK’s Creative Industries are competitive and innovative and have a global reputation for excellence
based on high-level craft, technical and creative skills. It is essential that these skills continue to be developed
if this global position is to be maintained. UK industry is working hand in hand with Government to help
make the UK the perfect environment by ensuring we have the right skills base.

There are two Sector Skills Councils (SSCs), owned and managed by their industries, covering the digital
Creative Industries. They act together with these industries and the Government to identify and manage the
skills and productivity requirements of the Creative Industries throughout the UK.

— Skillset is the Sector Skills Council for the audiovisual industries in the UK. Skillset’s footprint
covers 10 sectors: film, television, radio, interactive media, computer games, animation, photo
imaging, commercials, corporate production and facilities.

— Creative and Cultural Skills is the newly licensed SSC covering advertising, crafts, cultural
heritage, design, music, performing, visual and literary arts.

They are both currently developing skills strategies to ensure fit-for-purpose provision and opportunities
for progression for all learners including pre-16 year olds, 16–19 year olds, graduates, new entrants and the
existing workforce (employees or freelancers).

Alongside and relating to the work of Skillset and Creative Cultural Skills, e-Skills is the SSC for IT,
telecoms and contact centres looking to promote the IT user skills every person needs to participate in the
e-economy.
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8. Promoting Trade and Investment

To exploit the capabilities of the UK’s creative industries in a global environment, UK Trade &
Investment (UKTI) supports companies in the UK trading internationally and overseas enterprises seeking
to locate in the UK.

For those exporting for the first time or businesses experienced in international trade expanding into new
markets, the trade arm of UKTI helps develop export capabilities and provides expert advice, reliable data,
and professional research. Music and design are two sub-sectors that benefit from the support of expert help
from dedicated sector advisers and several case studies highlight recent export successes.

UKTI also actively targets inward investment from key overseas companies in the creative industries
sectors. Working with the DTI, RDAs, devolved administrations, trade associations and other specialists,
UKTI’s key role is to project the UK’s strengths in these sectors to new potential investors. In the games
sector, for example, the work involves supporting existing US, Japanese, Korean and European games and
design sector companies including Electronic Arts, Activision, Sega and Nintendo. Examples of projects
include: supporting and co-organising with DTI a games mission to Asia to promote UK strengths in the
games industry to generate interest in further foreign direct investment into the UK; also, co-sponsoring a
UK pavilion and related events at E3 in Los Angeles, the world’s largest computer games show.

Conclusion

The UK’s creative industries are well placed to move forward and take advantge of opportunities oVered
by technological development. But there are many challenges—from access to capital, to traditional
business models, to traditional regulatory models, harnessing the research base, exploiting innovation
between the creative industries and other sectors, skills, and the relationship between the creative industries
and the consumer. Government is actively involved in helping to address these challenges and assist the
UK’s creative industries to maintain and improve their current high standing.

Annex A

CONTRIBUTION OF CREATIVE INDUSTRIES TO GROSS VALUE ADDED

Software,

computer

Music and the games, &

Video, film and visual and electronic Radio Art & Designer

Advertising Architecture photography performing arts Publishing publishing
1

and TV antiques fashion
1

Crafts
2

Design
3

Total

Gross Value Added (£ million)

1997 3,400 3,100 1,900 2,700 6,500 9,800 3,500 300 280 n/a n/a n/a

1998 3,500 3,200 1,800 2,900 7,300 13,200 3,700 300 270 400 n/a n/a

1999 5,500 3,200 2,100 3,100 8,000 13,900 4,600 300 300 n/a n/a n/a

2000 6,100 3,500 2,100 3,200 8,400 14,800 5,900 300 360 n/a 6,500 51,300

2001 5,500 3,600 1,800 3,100 8,800 16,300 6,700 400 320 n/a 6,700 53,300

2002 5,400 3,400 2,100 3,300 8,300 16,900 6,800 400 300 n/a 5,900 52,700

2003 5,000 4,000 2,200 3,700 8,600 20,700 6,200 500 330 n/a 5,300 56,500

% of GVA

1997 0.6% 0.6% 0.3% 0.5% 1.2% 1.8% 0.6% 0.05% 0.05 n/a n/a n/a

1998 0.6% 0.6% 0.3% 0.5% 1.3% 2.3% 0.6% 0.05% 0.05% 0.07% n/a n/a

1999 0.9% 0.5% 0.3% 0.5% 1.3% 2.3% 0.8% 0.05% 0.05% 0.07% n/a n/a

2000 1.0% 0.5% 0.3% 0.5% 1.3% 2.3% 0.9% 0.05% 0.06% 0.07% 1.0% 8.1%

2001 0.8% 0.5% 0.3% 0.5% 1.3% 2.5% 1.0% 0.06% 0.05% 0.07% 1.0% 8.1%

2002 0.8% 0.5% 0.3% 0.5% 1.2% 2.4% 1.0% 0.06% 0.04% 0.07% 0.9% 7.7%

2003 0.7% 0.5% 0.3% 0.5% 1.2% 2.8% 0.9% 0.07% 0.04% 0.07% 0.7% 7.8%

Source: DCMS based on OYce for National Statistics Annual Business Inquiry except:
1 Due to changes in the SIC (2003), data from 2003 are not entirely consistent with previous years.
2 Creative Industry Mapping Document 1998.
3 Turnover of Design Consultancies. Design Industry Valuation Survey, British Design Initiative.

These figures are used since, due to design not being separately identifiable in oYcial sources, no GVA data is available. These figures
may be an imprecise estimate of GVA for a number of reasons:

(i) Turnover is being used in place of GVA. A turnover figure will always be greater than a corresponding GVA figure.

(ii) Relevant to overall total figures, there may be some overlap in statistics with other of the creative industries.

(iii) However, by contrast, the figures will under represent all design activity since design within large companies is not distinguished in
oYcial statistics from companies’ main business, eg design in production companies. NB All businesses’ design-related expenditure was
estimated at £26.7 billion in 2000 in a study for the Design Council.
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Annex B

OPPORTUNITIES AND CHALLENGES FOR THE CREATIVE INDUSTRIES

1. New Business Models and Converging Media Platforms

Technology enables content to be delivered in new ways to diVerent devices to be consumed in a
multiplicity of ways, and the Internet in particular has transformed the content industries. We need to fully
exploit the exciting new opportunities technology is opening up to access content for learning, business and
leisure. Nearly all of us have mobiles, over 50% of Internet connected homes are now broadband enabled,
and 66% of households have digital TV—the highest national penetration in the world. The UK consumer’s
appetite for new services and devices shows no signs of abating and in the next few years the pace of change
is likely to be even greater. This is resulting in a matching rapid evolution of business models and, at the
same time, recognition that new and emerging business models must benefit everybody in the value chain.
In this dialogue the technology providers are key participants, since they enable new and exciting methods of
content distribution through a variety of electronic communications infrastructures and delivery platforms.

Convergence

Digital convergence across the telecoms, IT, broadcasting, media, and content sectors oVers the
opportunity for companies and their customers to do things diVerently, reflecting the changing nature of
the world in which we now live, where we can use mobiles to watch film, use the TV to play games, use the
internet to make phone calls. Digital content and services (eg online music, online video, online games and
online publishing) are the main beneficiaries of convergence, and face the greatest challenges. Convergence
is driving an ever faster world where information and content are increasingly digitised, personalised and
accessible “on demand” via multiple fixed and mobile platforms and devices.

These sectors are the growth engines of the knowledge economy and convergence is now starting to have
a real impact in the UK as ever more bandwidth becomes available, enabling UK industry to capitalise on
the opportunities. As countries compete for leadership in the global knowledge economy, success will
depend upon how quickly countries can leverage the opportunities for innovation, investment and economic
growth presented by convergence. The UK’s broadcasters, ISPs, mobile operators, content, software and
electronics companies are all rising to the challenge and many organisations in the Creative Industries are
responding by developing digital portfolios, which extend their brands across multiple platforms and
technologies.

Broadband

2005 was a watershed as we saw the acceleration of broadband with more compelling and engaging
content and applications. Also, in June 2005 there were for the first time more broadband than dial up
connections in the UK. The Creative Industries have a key role in supplying the stimulus for increased use
of on-line services through demonstrating the value that content-rich applications can provide for
consumers and businesses.

Over 99% of the UK’s population can now take advantage of broadband and next-generation broadband,
ADSL2!, is now being rolled out with a promise of even greater speeds. Each time the networks press the
broadband accelerator pedal, the content community responds with content ideas, which in turn encourages
broadband adoption. The exciting reality of convergence is a virtuous circle. For example, 46% of
broadband customers download music, film or video clips, compared with only 22% of dial-up users. Some
industry commentators suggest a seismic shift is poised to happen in video content the way it did with
music content.

Broadcasting

The growth of digital television, digital radio and broadband platforms is giving consumers greater access
to improved on-demand, interactive and multi-channel services. There are now more channels than ever
before and very soon, consumers will be able to watch or listen to audiovisual content anytime, anywhere,
and on all technical platforms (TV set, computer, mobile phone, personal digital assistant, etc). Moreover,
switchover from analogue to digital broadcasting will deliver greater choice and new services for consumers
that will bring substantial economic benefits. The cost benefit estimate for the UK economy published in
February 2005 is £1.7 billion Net Present Value (NPV) for switchover by 2012. This will be achieved
primarily by extending digital terrestrial services and bringing forward the release of spectrum for new/
innovative uses, although any proceeds from sale of spectrum have not been included. Digital switchover
will also help the UK continue as a world leader in broadcasting.
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Changing value chains

The combination of the freeing up of spectrum following digital TV switchover, the advancement of
broadband and the Internet, convergence, High Definition Television (HDTV) and increasing consumer
demand for content to be made available via all platforms will have a significant impact on the Creative
Industries, broadcasters and mobile operators. It will also impact on a whole range of other industries: the
systems design, mobile communications, optoelectronics/telecoms equipment, displays, software, chip,
games and storage industries. The growth of online paid content via fixed and mobile platforms is now
rapid. New technologies being developed to provide the tools for digital content creators and distributors
will help to underpin this growth to its full potential.

Convergence is creating both winners and losers, generating and destroying value. Deloitte predicts that
worldwide convergence will lead to a massive USD1 trillion shift in valuations and revenues in the
converging sectors by 2010. As such, it represents both a disruptive threat and a huge opportunity for
companies who need to be increasingly bold in identifying new opportunities and devising more inventive
ways to reach customers. Both large and small companies will be involved; SMEs including social
enterprises are often more innovative and can move faster than larger companies.

Importance of the consumer

The consumer’s voice must be heard in the UK’s fast converging market for telephony, broadband and
television. Consumers want choice, flexibility and protection. They expect products and services to work
together, seamlessly, and will have little patience in the future if industry does not tackle interoperability as
an issue. The introduction of new technology has also increased the risk of consumers being deceived
through means which are becoming more elaborate and intrusive than before and this has been recognised
at European level (for example, the Unfair Commercial Practices Directive). A related issue of growing
concern is identity theft. Action to protect consumers and increasing media literacy helps all socio-economic
groups access and benefit from a growing range of content and services.

User-generated media

Digital technologies empower creators and consumers alike as content and the intelligence in the network
increasingly reside in the periphery in the hands and minds of individuals. This contributes hugely to the
intellectual and social capital of our communities by unleashing the creativity of individuals to participate,
share and contribute content on a proliferation of existing and new digital platforms. For instance, the
BBC’s “Creative Archive” enables viewers to access archived audiovisual material as an opportunity to be
creative in new ways. In this more symmetrical world the user is more engaged, actively contributing to and
interacting with services rather than simply passively consuming them. User-generated media such as blogs,
podcasts and wikis are on the verge of mainstream adoption, promising an age of creativity. It is broadband
and the corresponding peer-to-peer activity that is enabling this fundamental behavioural change in our
society.

Reducing the digital divide

The threat of convergence is the risk of a “digital divide” both within and between countries and massive
inequalities in the distribution of access to communications and digital capacity. That is why community
building initiatives involving partnerships between the private and public sectors, social enterprises and the
cultural sector are important. Government and industry recognise the importance of digital inclusion and
digital literacy campaigns. Also, jointly we need to spread the benefits of convergence across the whole
UK—to urban and rural communities, to all socio-economic groups and to individuals, whatever an
individual’s level of digital sophistication.

2. Intellectual Property—Impact on Content Creators of New Technology

New technologies and changes in telecommunications, broadcasting and information technology services
may have implications for copyright, intellectual property and moral rights. Some of these changes raise
questions about notions of authorship and others about the role of arts and cultural institutions in the
collection, exhibition and conservation of arts and cultural material created through new technologies.
Innovation is accelerating, in particular access to content over diVerent platforms.

Challenges

Many consumers have regarded access to free content (especially music) as a stimulus to connect to
broadband. Peer-to-peer file sharing networks have been a driver for many. If the UK is to exploit its
creative strengths, a culture must be created where content producers’ rights are understood, respected and
enforced; otherwise there will be no scope for on-going investment in the content market. On the other hand,
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the Internet has opened up a new distribution network and enables new creators to share ideas and find an
audience. The challenge is to harness consumers’ passion for content and develop legitimate services that
meet user demand and encourage further investment.

Legal framework

The success of the Creative Industries relies on a robust Intellectual Property regime that rewards
innovation, creativity and investment whilst meeting the legitimate expectations of consumers and citizens.
It is therefore important that the Intellectual Property legal framework is up to date, and meets the needs
of the digital age. The digital world poses unprecedented threats because it allows perfect copies to be made
available to millions of others.

Digital rights management

Digital Rights Management (DRM) is an umbrella term referring to any of several technical methods
used to handle the description, layering, analysis, valuation, trading and monitoring of the rights held over
a digital work. DRMs are essential to policing the appropriate use of digital content, as well as facilitating
new and innovative ways of making creative products available to the consumers who want them, in the
way they want them. They make possible the consumption of content in ways that would have been
inconceivable just a few years ago and new solutions to allow digital media content to be legally moved
across platforms will help unleash the full potential of broadband networks. It is important that DRM
systems balance the rights of content providers and the legitimate expectations of consumers, and good
communication is essential so that proportionate protection is accepted. DRM development is now a big
business with a wide variety of eVective systems available but end-to-end interoperability challenges of
DRMs remain, something that needs resolving to enable full market take up.

Music industry

In the utilisation of DRM, the music industry has been a litmus test, largely because they have been
aVected to such a great extent by online piracy, but also because, as a consequence, they have had to start
looking hard at how they can turn the online world to their advantage. The old model of going into a shop
and buying a CD oV the shelf still commands a lot of the market, of course, but it is not where the future
growth will come from. It is unlikely that online stores will simply replace the physical version, either,
though the likes of iTunes show how eVective they can be, particularly in exploiting the “long tail”.

There are already a whole mass of ways to oVer music to consumers, from simple downloads to
subscription models and legitimate peer to peer models, and enabling technologies such as DRM are being
exploited to give consumers unprecedented choice. The music industry has recognised that business models
need to evolve. Recent industry figures show that during the first half of 2005 digital sales tripled to $790
million, when at the same time physical sales of music declined by 1.9%. The number of legal download sites
also tripled to 300, and there have been 180 million legal downloads, three times more than in 2004. This
shows that, if consumers are given a legitimate and attractive alternative to pirated products, they will buy
them. OVering consumers compelling new content in innovative ways, simple for the consumer to use and
at a fair price, must be the way forward for all the Creative Industries.

Publishing sector

The book publishing industry, in common with other sectors of the Creative Industries, faces tough
challenges on preserving and exploiting copyright. Ensuring there is an eVective and eYcient copyright
protection regime across the EU and internationally will remain a critical factor in determining the
competitiveness of the publishing sector. The advent of Google Print, Google Library and other Internet
related search and sales organisations is seen as a threat by many traditional book publishers as well as by
authors, agents, librarians and retailers. The functionality of search engines means that it may be inevitable
that the book industry follows the music industry into an illicit file transfer and download culture, and the
industry questions whether and how Google and its peers are facilitating this, or working to prevent it. The
publishing industry needs to consider whether new licenses and rights need to be put in place to enable
Google and publishers to co-exist and to develop new business models.

Annex C

ENGAGEMENT WITH INDUSTRY, REGIONAL DEVELOPMENT AGENCIES/DEVOLVED
ADMINISTRATIONS, AND EUROPE

1. Partnership with Industry

Working in partnership with industry pervades all of our work to help promote a dynamic Creative
Economy in the UK. Deep enduring partnership between government and industry works because it
produces better formulated policy, clearer, fit for purpose regulation, and a trusting and collaborative
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environment. It is not the role of Government to pick winners but Government can help to create the climate
for success. Part of that is leading and facilitating the debate to help industry itself identify the solutions to
many of the challenges it faces, ensuring that concerns are listened to, challenged where necessary and
addressed where possible.

Government adds value when facilitating understanding and dialogue across value chains and industries,
such as on Broadband through the Broadband Stakeholder Group (BSG), across the digital content
industry through the Digital Content Forum (DCF), across all sectors of the wider digital economy through
Intellect, and Intellectual Property though the Creative Industries Forum on Intellectual Property and the
IP Crime Group. For example, on the Forum, the dialogue this has engendered has been very valuable,
leading to a general recognition that new and emerging business models must benefit everybody in the chain.
DCMS intends to involve a similarly broad cross section in the Creative Economy Programme. The
Government’s response to the recommendations of the Creative Industries Forum on Intellectual Property
is a good example of the sort of activity which has been going on in this area.

2. Mutual Policy Engagement with Regional Development Agencies and Devolved
Administrations

Government is actively engaging with the nine English Regional Development Agencies (RDAs) and
Devolved Administrations on the Creative Industries agenda through a process of mutual policy influence.
This involves drawing in regional thinking into national strategy and influencing the Regions/Nations in
the development of their own Economic Strategies. The RDAs have a combined annual budget of £2.1
billion with responsibility for enterprise, innovation, productivity and inclusion in their regional economies.
We are asking Ministerial colleagues to work as a team with the RDAs through the DTI. The point is that
the economy needs to be driven at the regional level but we need joined up thinking to inform their work.

Many RDAs, as well as the Devolved Administrations are focusing on Creative Industries as an integral
part of their regeneration agenda to attract inward investment to create new jobs and wealth. A key driver
for partnership is that Government, the Regions and Nations all recognise that in order to flourish creative
enterprises increasingly need to group together in creative clusters. There are many examples of thriving
Creative Industries clusters throughout the UK. Pooling together resources into networks and partnerships
to cross-stimulate activities boost creativity and realise economies of scale. The social and economic
potential of creative clusters are significant and together with other stakeholders such as the Business Links
organisations and industry itself, Government is working to create an enabling environment for these
clusters to continue growing.

To highlight some of our key work with RDAs and Devolved Administrations to date: In 2004 a
Broadband Content Business Case—“How Broadband Content can aid the delivery of Regional and
Devolved Administration Economic Strategies” prepared in partnership between the DTI, the RDAs, the
Devolved Administrations and industry, set out to demonstrate how integral broadband content and
applications are to economic strategies at all levels. In particular, the paper demonstrated how broadband
content and applications help deliver economic outcomes in four policy areas—business, learning, public
sector and community, and their contribution to drive up enterprise, innovation, productivity and inclusion.
Embedding broadband content within economic strategies will, of course, bring benefits right across all
industry sectors but represents a particular opportunity for the Creative Industries.

Over the past two years DTI has held workshops with the RDAs, Devolved Administrations and industry
to support their eVorts, in particular on broadband and the impact on the digital content industries. And
in November 2005, DTI and DCMS initiated a dialogue with the RDAs, Devolved Administrations and
industry and other interested Government departments to ensure that activities aimed at growing the
computer games industry in the UK are coordinated and developed strategically.

All these initiatives aim to achieve a balance between unique regional initiatives and the national agenda.
This engagement is being broadened in 2006.

3. Working in a European Context

The Government is also working with the EU as part of the Lisbon agenda, which is the driving force
behind the EU’s work to achieve higher employment, productivity and sustainable growth across the
European Union. The Lisbon Agenda has as its ultimate goal to make the EU “the most dynamic and
competitive knowledge based economy in the world” by 2010. The EU has recently launched the i2010
Strategy—a Strategy for Jobs and Growth. The i2010 Strategy recognises that we have now reached a
threshold with massive growth in the information society and media services and that digital convergence
requires greater policy convergence both at EU and national level. This has resulted in the merger of EU
policy for both the media and the traditional information and communication technology spheres, a basis
to create a fully inclusive and holistic strategy for action in these areas over the next five years.

The UK has been working hard to take forward the aims of the i2010 Strategy, and Ministers from the
25 Member States held a policy debate on the strategy and agreed a set of specific actions when they met in
December 2005. During the course of 2006, we will be focusing on some of the specific streams of the i2010
Strategy, not least of which is the future of the Television without Frontiers Directive and the review of the
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2002 Electronic Communications Framework. The first of these is particularly relevant in the context of
this discussion on the Creative Economy and both provide us with a timely opportunity to ensure that our
regulatory framework encourages the emergence of the digital economy across the European Union. We
will want to ensure that any changes to these two legislative proposals enable the development and delivery
of new digital content services; and that they remain light-touch, so that they do not inhibit, but rather
encourage the growth of new products and services by the Creative Industries.

The UK also influences a range of EU Programmes aimed at promoting Innovation, eg Framework
Programmes, eTEN, eContentplus that enables organisations to apply for funding in collaboration with EU
partners. Recent examples of competitions where Creative Industries have participated include search
technologies, e-learning, cultural and scientific heritage.

Annex D

GOWERS REVIEW OF INTELLECTUAL PROPERTY

At the Enterprise Conference on 2 December 2005, the Chancellor announced that, as part of the Pre-
Budget Report 2005 package, he was asking Andrew Gowers to lead an Independent Review to examine
the UK’s intellectual property framework, reporting to the Chancellor, the Secretary of State for Trade and
Industry and the Secretary of State for Culture, Media and Sport in Autumn 2006.

Terms of Reference

Objectives

The Labour Party manifesto included a commitment to “modernise copyright and other forms of
intellectual property so that they are appropriate for the digital age”.

The UK’s IP regime is a critical component of our present and future success in the global knowledge
economy. It must provide the optimal incentives for private industry and individuals to innovate and invest
to create value, whilst preventing excessive ineYciencies and monopoly costs which can reduce competition
and impede incremental innovation.

The regime is particularly important as our economic competitiveness is increasingly driven by
knowledge-based industries, especially in manufacturing, science-based sectors and the creative industries.

Whilst the Government believes the present UK system strikes broadly the right balance between
consumers and rights-holders, the review will examine whether improvements could be made and, as
appropriate, make targeted and practical policy recommendations.

Scope

The review will provide an analysis of the performance of the UK IP system, including inter alia:

— the way in which Government administers the awarding of IP and their support to consumers
and business;

— how well businesses are able to negotiate the complexity and expense of the copyright and patent
system, including copyright and patent licensing arrangements, litigation and enforcement; and

— whether the current technical and legal IP infringement framework reflects the digital
environment, and whether provisions for “fair use” by citizens are reasonable.

The Government has previously committed to examining whether the current term of copyright
protection on sound recordings and performers’ rights is appropriate. This will also be conducted within
the review.

Notes

i Note that 1998 figure estimated the Creative Industries contribution to GDP. As a result of refinements
made in our understanding of the Creative Industries since 1998 DCMS prefers to use GVA ensuring that
current data is more accurate than 1998 estimates. Also note that definition of what constitutes the Creative
Industries has changed over time. The figures presented are the best comparable data available.
ii Ofcom (2005) The Communications Market 2005 London: Ofcom.
iii http://www.pwc.com/extweb/pwcpublications.nsf/docid/09FC84CC497D1569852570F800723E7A
iv JeVcutt P & Pratt A (2002) “Editorial: Managing Creativity in the Cultural Industries” Creativity and
Innovation Management 11(4): 225–233.
v A key aspect of Government policy has been to encourage private finance to provide the capital and take
the risk of investing in the new and growing creative sector. Given the fragmented nature of the industries
and the lack of tangible assets to oVset risk, the Government’s focus on encouraging equity investment in
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unlisted securities, and in the development of secondary equity markets, such as the Alternative Investments
Market (AIM), has been of particular relevance to this sector. Notwithstanding the dot com crash, venture
capital funding has expanded in the creative industries. Furthermore, a growing number of firms from these
sectors have been floated on the AIM and an increasing amount of capital is being raised.
vi Lennhart A & Madden M (2005) “Teens Content Creation” Pew Internet & American Life Project
Washington DC, USA.
vii BBC summary of Creative Archive Licence: “This licence allows people within the UK to not only watch
and download content but edit clips and programming as long as it is for non-commercial purposes. This
site oVers archive news footage for you to access and download. It’s an entirely new kind of BBC service—
in pilot stage—which is not just about enjoying its output but about using it to create content of your own.
We want you to feel free to watch, mix and share the archive content on oVer here but please remember it
is not wholly BBC owned, some copyright is still retained by the independent programme makers, and the
musicians, performers and artists who created it. This is the reason why we have attached certain terms and
conditions to its use and are licensing it to you. We are not in a position to let you sell it, or sell on products
you create with it, for example, or allow you to use it to endorse your charity or business. We ask you to
agree to the conditions of the Creative Archive Licence before you can download the files oVered here and
also that you attach the same Creative Archive Licence to anything you create with it”.
viii http://www.ahrb.ac.uk/apply/research/sfi/ahrcsi/designing–for–the–21st–century.asp
ix http://www.cs.bris.ac.uk/Research/CTC/
x http://www.dti.gov.uk/technologyprogramme/
xi http://www.strategy.gov.uk/downloads/work–areas/digital–strategy/report/index.htm
xii For instance, the Disability Rights Commission found 81% of websites fail to satisfy basic accessibility
criteria.
xiii http://www.digitalchallenge.org.uk/
xiv http://www.adassoc.org.uk/News–Release–091205.pdf
xv http://www.emap.com/nav?page%emap.news.story&resource%3301345

28 February 2006

Witnesses: Rt Hon Margaret Hodge, a Member of the House, Minister of State, Department of Trade and
Industry, and Mr Shaun Woodward, a Member of the House, Parliamentary Under-Secretary of State,
Department for Culture, Media and Sport, gave evidence.

Chairman: Can I welcome to the final session of our
inquiry the two Ministers with direct responsibility
in this area, the Rt Hon Margaret Hodge from the
DTI and Shaun Woodward from DCMS, and invite
Helen Southworth to begin?

Q625 Helen Southworth: Could you start by giving
us an outline of your evaluation of the strengths of
the UK creative industries?
Mr Woodward: Yes. I think our vision for the UK’s
creative industries is to ensure that we maintain our
position and build our position so that we are one of
the world’s creative hubs, by which I mean the talent
involved in content creation, in technology, right the
way across the board in all the creative industries
that we might define from film, music, television,
through architecture and video games. That
obviously is about engaging fully with the whole
agenda of new media, again about content and
about technology. We are in the UK, as you know,
in a position whereby the creative industries, if you
put them together into a block, represent something
in the order of 7.5% of GVA of the economy. They
have grown in the last five years at about twice the
rate of the rest of the economy. Each year they
employ an additional 2% of the workforce which
compares with around 1% for the rest of the
economy. For the 21st century for the UK, this is an
enormous engine of growth and an enormous
opportunity. The digital revolution that is taking

place, the consequences of convergence of platforms
and of content are presenting the UK with an
enormous opportunity which puts us, I think, as
primus inter pares in Europe and creates enormous
opportunities for us globally. Our task is to ensure
that those industries are enabled to grow. It is not
our task, I think, to pick the winners and spot the
losers. What does matter is ensuring that we create
an environment in which those industries can
prosper and grow. That is about therefore enabling
them in terms of access to skills, access to finance. It
is about ensuring that we have the right regulatory
environment which is not an invitation to regulate;
it is, on the other hand, an invitation to make sure
that the environment in which these grow—and the
consumer enjoys these incredible choices now—is
one which, on the one hand, protects vulnerable
groups like children but, at the same time, does not
stifle innovation, enterprise and progress. You see
that, for example, with the problems that we are
currently encountering with the European Union
and the Audiovisual Media Directive that we have
been engaged in in the current year. You see it in the
challenges to issues around intellectual property
and, as you know, the Gowers Report will look at
that very shortly. It raises challenges for government
of course because we are operating across a number
of government departments. I think that is as much
an opportunity and probably the right place for this
to be because the temptation is to think: is what you
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need is a department for the creative industries? The
problem is that the creative industries engage across
many government departments and you do not
necessarily solve it by creating a special bureaucracy.
What you do have to have is an awareness in
government about the opportunities. One of the
most important things that will be emerging in the
next 12 months at a government level on this is the
Creative Industries Green Paper out of the DCMS
and the DTI next year, which will examine, in the
context of government these 13 creative industries,
their role in the UK economy, the problems that
were thrown up for them, the challenges, the
opportunities of the global competition that takes
place. I think that will allow the industries the
opportunity as well to see themselves in the same
way that manufacturing and financial services do.
Instead of being seen independently as a group of
craft industries operating in the margins of the
economy, their full strength and positions, the
opportunities and the challenges they face can be
embraced collectively. We have a very strong vision
in government emerging for the role of creative
industries. Our task is to enable those industries to
be extremely successful and to ensure that the UK
holds a position as one of the world’s creative hubs.

Q626 Helen Southworth: In terms of the DTI are
there any special issues for the department?
Margaret Hodge: I think it is very good. Shaun and
I work very closely together on the issues
surrounding the creative industries and there is a lot
of work that I do which is relevant to this particular
sector. I am trying to pick up the primary examples.
Many of the creative industries start as micro and
very small ventures. Therefore, the work that we are
doing to support SMEs is absolutely crucial,
whether it is support through the RDAs, Business
Link, trying to look at deregulation so you get an
environment which enables them to grow or whether
it is looking at equity finance for businesses. That is
all important. There is a whole area of advice and
support that we can give to the creative industries in
the support we give through the RDAs and Business
Link first. Second, there is a whole lot of work that
we can do through our research and development
endeavours which will support the creativity in those
industries. I take, for example, the technology
strategy, where we have a board which is business
led, whose task is to ensure that knowledge created
in the university sector can be translated into
products in the market. Much of their work is
supporting the creative industries and over the last
couple of years there has been £30 million invested in
a number of projects around the creative industries.
That would be another example. The BBC has the
money out of that and a number of other small
companies have. The third one is for regulation.
Shaun and I worked very closely together on the
regulatory framework, particularly looking at the
impact of European regulation on the UK and the
development of creative industries. Fourth I
suppose is the work that UKTI do in trying to ensure
that we get the proper inward investment. We think
of Nintendo and those sorts of people that we want

to come in. Also, that we get exports and outward
investment. I have just come back from a trip to
Japan, Korea, South Korea and China where I spent
some of my time working with British companies
looking at the export of computer games and that
sort of thing. That is something else. I suppose
another area would be spectrum where again Shaun
and I are working together on spectrum allocation to
ensure that that also supports the development of
the creative industries and other things. Those are
just some examples where I do work, Shaun does
work and we work together.

Q627 Helen Southworth: We have taken evidence
from people who have reminded us that Silicon
Valley worked incredibly eVectively in developing
knowledge transfer because it had the lawyers, the
accountants and the other business networks for
people to be able to role things out. How eVective do
you think we are in developing relationships
between universities and the RDAs and the local
business sector to get that to work eVectively here?
Margaret Hodge: I think we are doing much better
than we were 10 years ago. When I compare us to the
States, the States have a slight edge on us in two
ways. There is a better entrepreneurial spirit there
which we are still trying to grow here through the
work that we are doing with education and training
and through the work that we are doing encouraging
entrepreneurship through the RDAs. The other
thing is access to finance is much easier. People are
willing to take risks more in the States than they are
here, so it is easier to raise the first bit of money. If
you do not succeed, that is not seen as condemning
you to for ever being not good for credit ratings and
therefore not able to raise alternative money. It
almost becomes a badge of respectability to try and
do business and fail. You can start again. I think that
is the diVerence. Beyond that, I think we are getting
much, much better. I do not have the patent figures
in front of me but we are much, much better at
developing the knowledge and converting that into
products. We have to keep remembering we have
more Nobel Prize winners per capita in the UK than
anywhere else in the world, so we have a huge
strength in our university sector. We have to
consistently build on trying to get that translated
into priorities better than we have. The move we are
making with the Technology Strategy Board to
establish that as an entity itself entirely run as a
business but advised by the various sector skills
councils and others who have an expertise in a
particular sector of industry I think will strengthen
our ability to translate academic findings, new ideas
and research into productive endeavours in the UK
economy.
Mr Woodward: The issue of access to capital is an
issue that we need to address in the UK. That is not
the same as saying of course that the government
should be stepping in and picking the winners and
the losers. Undoubtedly, I think access to capital,
the spirit and environment of venture capital
investment in the US and the role of Angels in the
US in relation to creative industries are more
vibrant. I was there last week looking at that. Having
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said that though, I think we should be cautious
about doing ourselves down by becoming
enamoured with a mythical view of Silicon Valley.
There is no question that Silicon Valley was the
golden place to be in the 1990s but we also remember
that burst that took place on the back of that. An
awful lot of finance fell as a result of the collapse of
that dot com billionaire boom that suddenly fell
apart. I think it is worth therefore just saying to
ourselves: “What are we trying to achieve as a result
of this?” Let us take, for example, the global media
and entertainment business. This is a business which
is growing by 6% a year in the globe. This is a
business which is valued at 2010 to be in the order of
around 1.8 trillion across the globe. How is the UK
placed? Again, last week I spent time going to
Disney and Fox. It is incredible if you sit down and
talk to them about their appetite for consuming UK
television formats. If you look at the extraordinary
success that has taken place for the UK markets in
television in terms of programmes like Who Wants to
be a Millionaire? The Weakest Link, Wife Swap, the
export of those, the way that, for example, they are
looking in the stations in the US at the format that
Andrew Lloyd Webber developed with How do you
Solve a Problem like Maria?—these may seem small
things but they are very, very successful and they will
not be bettered by having better access to capital or
venture capital. Secondly, look at the video games
industry. We are the third largest manufacturer in
the world. We have more consoles sold in this
country than any other European country. We have
people on average playing 12 games a head here
compared with three or four in France and
Germany. Again, there are issues undoubtedly to do
with access to finance for games developers in the
UK, but we should not be swept overboard by some
myth that in Silicon Valley they have the magic
answer to this. Very clearly, although the US and
Japan are first and second in relation to the video
games industry, we have a very successful games
industry here. The issue to address in relation to the
video games industry I think is as much about access
to skills, providing students and new people into the
industry with degrees in physics as it is about access
to finance. You have to balance those two.
Government can create the environment for that but
government has to be very cautious about trying to
be responsible for picking winners and losers.
Margaret Hodge: I agree entirely with what Shaun
has said. What we are trying within DTI and across
government to do is look at where there is a market
failure on access to finance. It is in that SME sector
so it is relevant to the issues that you are talking
about in the course of this inquiry. We have
established a number of funds where we are a
partner. They are mainly private sector led and try
to fill that equity gap for the very small SMEs who
may not be able to find the risk capital, under two or
three million, that sort of level of finance. Those are
incredibly successful and appear to be really eVective
in filling that gap in the market.

Q628 Helen Southworth: In terms of the government
creating an environment or an environment being
created, what is your evaluation of the significance

of Media City in that? You describe the BBC as one
of the country’s most powerful creative engines.
What role should it be playing?
Mr Woodward: You only have to go anywhere in the
world to hear about the reputation of the BBC. I
think the government quite rightly values it, and
thinks it is extremely important that we have a
strong, independent, vibrant BBC that can be an
engine which maps part of the digital world in which
television is moving. That being said, whilst the BBC
must be strong and independent, it must also oVer
value for money. I suppose it might just be worth
therefore parenthetically reminding the Committee
that is why it is taking so long to achieve a settlement
on the licence fee because it is extremely important
that at the end of the day whatever figure we emerge
with is one that does give the public value for money.
There is no question they are willing to pay for the
BBC. There is no question that they want the BBC.
There is no question that the government wants
anything other than the strongest, best BBC we can
possibly have but it is not a BBC at any old price.
Having said that, I believe that the indication from
the governors to say that they want to move to
Salford is very, very important. You raise the issue
of Media City. It is important for the Committee to
recognise, as I am sure it does, that when the
governors were looking at where they would move
the three departments they had a choice in the end
between Manchester city centre and a 200 acre site
at Salford. They could have taken a brand new oYce
building or reconverted building in the middle of
Manchester. That undoubtedly would have been a
fine thing to do for Manchester city centre and 3,000
people would have moved. The opportunity that is
aVorded by going to Salford is to create what you
would see in Dubai or in Seoul, for example, which
is a Media City. In other words, the 3,000 jobs that
the BBC intends, as the governors have indicated, to
put into Salford will create probably another 12,000
job opportunities as well, opportunities for other
television production companies, for independent
companies, for film companies, for video games
companies, for other areas like architecture,
publishing and software to move in; to create on the
back of that a learning environment with an
academy, links to research and development centres
of the kind Margaret was talking about with
universities, all for the creative industries. Suddenly
we would have the prize that you see in other parts
of the globe which represent our fiercest
competitors. Why is Seoul doing so well? Why is
Dubai doing so well in relation to this? Because they
understand the importance of convergence and the
opportunities that are created by having a physical
environment for that convergence to also happen. I
think the BBC’s declared intention to move to
Salford is essential and I obviously think it is
extremely unfortunate that indications were given
by the BBC that, if they did not get as much money
as they had originally bid for, in some shape or form
the move to Manchester might be at stake. That
would be, quite apart from anything else, a huge
mistake for the BBC’s long term success because I
think the environment they intend to create at
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Salford is one that cannot possibly be created in the
physical spaces that are available to them in
London. The physical space, that 200 acre site of
which they would only occupy a quarter, is the
vibrant digital community that I think has spurred
much of the success in other parts of the globe. If we
are to be successful in the UK in the long term, the
opportunity created by the digital Media City in
Salford is absolutely essential.
Mr Evans: I hope also that your words will act as a
restraint on the BBC from giving millions of pounds
of licence payers’ money to people like Jonathan
Ross and his ilk.
Chairman: I do not think we will go down that road
at this moment.

Q629 Mr Evans: Would you like to comment?
Mr Woodward: On the one hand, I am wishing to
accept the restraint of the Chairman whose physical
and intellectual restraints I am always happy to be
subject to but, more importantly than that, I think
one should recognise that the BBC operates in a
market. We have again to make a decision as to
whether or not we want an independent BBC or
whether or not we wish to say we want independence
and, at the same time, to tell the BBC what contracts
they can and cannot make. I think the BBC can be
in no doubt of the displeasure they have incurred
from Her Majesty’s Opposition in paying Mr Ross
so much money. Having said that, if they were going
to have quite so much opprobrium from the
Opposition, perhaps it might have been better for
the leader of Her Majesty’s Opposition to have
declined the invitation to appear on Mr Ross’s show.
Chairman: Hindsight is easy. These are important
issues that we are covering but, since both Ministers
have indicated that they would like to get away
roughly on time, we have a lot of ground to cover.
May we try and move relatively briskly?

Q630 Alan Keen: For those who have only worked
in London, the reason Helen Southworth is so happy
is that Warrington is near Salford. The Secretary of
State for Culture, Media and Sport was here just
before the recess and used almost oratory to describe
what the Green Paper would achieve. She said that it
would set out the next steps of concrete and tangible
action led by the industry not just as it is now but as
it will be in five or 10 years time. What progress has
been made, particularly with the new media which is
what our inquiry is really about? What tangible
progress has been made?
Mr Woodward: The description by the Secretary of
State about the government’s vision and plans for
the Creative Economy Programme is absolutely
right. If we do not aim high, it will be diYcult for us
to succeed. When you appreciate the scale of the
competition that we are facing in China, Japan and
South Korea and from the USA, it is perfectly clear
to me that it is absolutely essential that the UK does
draw the creative industries together and that we
explore the opportunities, problems and challenges
that they are facing so that government can do its
best to enable them to succeed. The noble vision is
absolutely right. In terms of the rhetoric being

converted into action, which is obviously what you
are pressing for here, one of the proofs of the
pudding here is in relation to the Green Paper that
we are planning next year which comes out of the
Creative Economy Programme. If I may, I can best
illustrate that by the sort of ideas that have come by
bringing the creative industries together and
working alongside the non-departmental government
bodies for those creative industries, the government
departments, the Regional Development Agencies,
the local authorities, all the partners involved in
making this a success. The reason it is a Green Paper
and not a White Paper is it is still meant to be a
discussion, not a prescription. What it will throw up
are the specific challenges. In relation, for example,
to education and games should we be having
academies for computer games or a games
development centre as they have in South Korea?
Should we be setting up digital schools film clubs? I
put the emphasis on film clubs in relation to schools
because we want to nurture creativity, as the Roberts
Review rightly pointed out, within schools. If we
want young boys and girls to think about a career
in the creative industries, let us capture their
imagination early on. Let us enthuse them. Let us
expand the opportunities inside schools to interest
them in film and television and the creative
industries. What is emerging from the Green Paper
in relation to education is also the need for a new
generation of creative partnerships led by NESTA.
In relation to access to finance, the work on the
Creative Economy Programme and the Green Paper
has thrown up the idea of an Arts Council venture
capital fund and a national programme for the
Design Council, pairing up design students and
business students to plug the gap again that we have
spotted between those new small and medium sized
enterprises that Margaret referred to, which emerge
precisely because of the creative talent and skills of
the individuals involved, who may have no formal
business education at all. Then, suddenly, they find
themselves running a £100,000, a £500,000 or a
multimillion pound business but they have no skills
to run it as a business. How do we put the creative
skills of people on the one hand together with the
business skills on the other? There are issues around
research and development. How do we develop the
knowledge transfer network partnership around
intellectual property? Gowers is doing some
important work but Gowers is not the only master
in this field. A great opportunity was created when
the Chancellor said, “Let’s review the entire
intellectual property environment.” What is
important here is not again to think that Gowers in
a few weeks’ time is going to produce all the answers.
I think it will put onto the platform for discussion by
everybody the issues that need to be addressed in
intellectual property. They are many from piracy
issues in film through to issues around should we
have a Copyright Minister, for example. Should we
revisit some of our own intellectual property law at
the moment? The whole issue of access has to be
balanced against protection of rights for people. It is
important we put these issues out and I think
Gowers is a great opportunity for doing that. Again,
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those have been thrown up in the Creative Economy
Programme because intellectual property after all is
at the heart of the creative industries because what
defines these as opposed to, say, car manufacturing
is that at the heart of these industries are ideas. It is
the monetising of those ideas, building them into
a business, that defines these industries rather than
the others. What the Creative Economy Programme
has done—of course it is a new venture by
government—is to bring these industries together
with an opportunity of seeing what are the issues
that they have in common that government needs to
address, but not only government. Again, we should
be cautious here because the solutions we are
looking at are not necessarily about regulation or
legislation. Indeed, if they are about regulation, it
does not follow that it has to be state regulation or
Member State regulation in relation to the European
Union. Self-regulation is the preferred option. What
is interesting is to look at the creative industries and
see where self-regulation—for example, in the video
games industry—has been so eVective and in the film
industry as well. There is the case of the European
Union with the replacement for the Television
Without Frontiers Directive. In areas where people
instinctively feel that they should get government
involved and regulate, the consequences of their
current proposals would be disastrous for creative
industries, not only in the UK but in Europe,
because whilst on the one hand with the best of
intentions, protecting children, they might drive out
some of the bad, new, on-demand services, at the
very same time they would drive out the good, new
services that are coming to market precisely because
the cost of compliance, the cost of the licensing
regime, the cost of the bureaucracy, which would
only operate in a market of the European Union but
not beyond it, would simply mean that the good,
new services, the YouTubes and the MySpaces,
would never come here in the first place. Again, it is
about producing a balance and the Creative
Economy Programme has been a very important
first step in that. Let us be clear: this is not the first
or the last word; this is the beginning of government
beginning to address the issues of the opportunities
and challenges for creative industries and it is a task
which should go on for the 21st century.
Alan Keen: It is encouraging to know that you
recognise that the infrastructure is important,
particularly when you are trying to develop
creativity, because people do not always want to be
involved with the bread and butter building. Silicon
Valley’s success was due to the fact that finance was
available and business was ready to move in to help
the creative people. I am very happy with that
answer. Thank you.

Q631 Chairman: You say that the Creative
Economy Programme is a new initiative in
government. In fact, the terms of reference are
almost exactly the same as those of the Creative
Economy Task Force which was set up by Chris
Smith eight years ago, when it identified precisely the
same problems that you have been describing. What
has happened in the last eight years?

Margaret Hodge: I think it is a bit unfair to say there
has not been action. The Green Paper will take us to
the next phase. If you look across government as a
whole—Shaun has been doing more work on it in the
DCMS—there has been a huge eVort with a
substantial impact on ensuring that we maintain our
leading edge in the creative industries. Whether you
look at research and development, training and
education, the development of the academies, what
we have done around regulation in Europe
successfully to date, what we are doing around
intellectual property rights, where we have a flexible
system which has been quite eVective to date, quite
a lot has happened which give us this leading edge
position and this growth that we have enjoyed over
the last decade or so. We constantly have to renew
and refresh and that is what the Green Paper will do
but it is renewing and refreshing on the back of a lot
of success, cross-government eVort and eVort from
the industry as well.
Mr Woodward: You need to see a balance taking
place here. It is not just about what the government
does; it is about the whole environment with which
business operates in this country. The whole success
of the UK economy now, nearly 10 years of
uninterrupted growth alongside the rest of Europe
and the western world, is extremely important to the
creative industries succeeding. The point I am
making is not that something magical has happened
in the last year. I am not suggesting that at all. What
I am marking is the fact that in the last decade the
UK has rightly begun to recognise the power of the
creative industries. If you put that alongside what is
happening in France and Germany, you can see that
part of the problem we have with the European
Union is the envy they have of what is happening
here in the UK. One of the things that worries me
when you ask a question like that is that there is a
tendency here to diminish this into some sort of
political debate. I do not think this is about political
ownership of the creative industries. When one day
there is a Conservative government again I am sure
that Conservative government will want to do the
same as this government is doing for the creative
industries, which is to enable them to succeed. The
question is how you do it. I think Chris was visionary
to want to put this together eight years ago. It is right
that it is still there and it should be there in 80 years’
time because I suspect the creative industries in the
UK will by then far have outstripped financial
services and manufacturing. If you look at the size of
that global cake that is at stake that I discussed
earlier on, the UK is best positioned of all the
countries in Europe to have the primus inter pares
share of that. The question is how do we keep it
there? What I would point out to you in the example
of video games is: why is it that we are still doing so
much better than Germany? It is not that German
young people and indeed older people do not enjoy
video games; it is just that we have a better climate
here. The video games companies like being here. If
you visit a company like Image Metrics in LA, which
comes out of a UK company, what you see is that we
have created the right environment here but it is the
right environment now within which the CEO of
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that company can take the leap forward that he and
the company now have. They are now employing 40-
odd people in LA and they are absolutely at the
cutting edge of the application of video games
technologies to all the creative industries.

Q632 Mr Sanders: Would it not be better if those 40
people were employed in the UK rather than LA?
Mr Woodward: It would not be possible for them to
do that because what they are doing is directly
serving markets in LA. The point is that it has a back
reference to what happens here because what the
owner of that company wants to do is to continue
growing here in the UK. They have not relocated out
of the UK. They have just expanded into America.
As a result of that, money is coming into that
company in America that benefits us back here. It
creates more exciting opportunities for the people
working in that company. If you talk to lots of
young people, it is not diYcult to understand that
they are ambitious to work all round the world. We
should not restrain their ambition. The question is:
can we harness that ambition and intellectual
enterprise in a way that benefits the UK in the round.
What a company like Image Metrics does, by
moving into those markets in LA, which also by the
way has application now into the medical industry as
well in that company, is fantastic for the UK. It
creates an image of the UK as this creative hub and
the interest that Image Metrics has attracted in LA
in what is happening in the UK is a kind of cross-
fertilization process for companies in LA to want to
invest in what is happening here in the UK. I think
there are huge benefits for us and we should be very
cautious of viewing sceptically why a company like
Image Metrics wants to have an oYce in LA. I think
it is good news for the UK, not bad.

Q633 Rosemary McKenna: What you have described
is an issue that is facing all of industry in this
country, this fear of failure. It is encouraged by the
media. Only last week there was an announcement
about the number of bankruptcies in the country. It
was portrayed in all of the television and news media
as a dreadful thing, whereas if people are going to try
and succeed in a business it is inevitable that some of
them will fail, but there is this feeling in this country
that, “I must not do that because . . . ”. What is the
DTI doing to try to overcome that fear of failure that
inhibits a lot of our people not just in the creative
industries but in industry in general?
Margaret Hodge: I think we are being successful. We
have 600,000 more small businesses today than we
had in 1997 and their sustainability is better. They
are maintaining the businesses over a longer period
of time, so there is some success. What are we trying
to do? We are trying to provide the right economic
environment which is absolutely key, so low
inflation, low interest rates and steady growth, the
environment in which business can prosper. The
right support, decentralising Business Link into the
RDAs, for example, to ensure a much more localised
eVort and support to individual companies, is
important; and rejigging, as I am presently trying to
do, the schemes of business support. We have

something nearing 3,000, we think, separate
business support schemes across the country and we
are reducing those to 100 so it is very clear what you
can get in terms of business support. That is
important. Getting peer to peer support is really
crucial so that it is people who also become the
mentors and supporters to new innovators in
business. We are expanding that a lot. I talked about
the access to finance. We are filling that gap because
there is an equity gap for the SMEs. I think
everybody recognises that that has been an
incredibly eVective intervention by government. I
talk constantly to the banks. I compare ourselves
with both America and Germany. If you look at
America, there is a greater willingness by the lending
institutions to take risks.

Q634 Rosemary McKenna: Do you talk to the
media? Is there any work going on with journalists
in all sections of the media to try and get them on
board to say that failure is not necessarily a bad
thing. Is there anything going on?
Margaret Hodge: Not specifically, if I am honest
with you. It is a good idea. I also compare ourselves
with Germany. Germany has a regional banking
infrastructure and I think that is very helpful in
getting the regional banks much more closely related
to the economics of development agencies in the
regional governments in Germany. Therefore, there
is a much better collective view around putting
money behind entrepreneurs. Can we get the press to
be kinder about business failure and see it as part of
the way in which you innovate and risk? You will not
always succeed and you have to risk and innovate
and innovate and risk again. I think it is a good idea.
I will look at it.

Q635 Philip Davies: What do you say the banks
should do? Be prepared to take more risks?
Margaret Hodge: Yes, take a bit more risk.

Q636 Philip Davies: Do they not feel perhaps there
is a mixed message coming from government? The
government is always criticising irresponsible
lending and lending money to people who may not
be in a position to pay it back and yet, on the other
hand, you are encouraging them to lend money to
businesses that they think have a much higher
chance of failing.
Margaret Hodge: I think you are muddling two
completely separate issues. One issue is the
indebtedness of individuals which is of concern to us
and the other is the risk around business ventures
which is completely diVerent. There may be a tiny
overlap on the margin but they are two completely
diVerent sets of issues. I think there is a caution on
the part of our financial services industry here which
is not mirrored in the States. Hopefully, the more
exchange that we have and the more global we
become, the more we will engage in a little bit more
risk to back a few more potential winners. Until that
time, our role in filling that gap is very important and
we are doing that. It has been welcomed.
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Q637 Mr Sanders: Turning to issues around
intellectual property, what themes emerging from
the consultation under the Gowers Review have
particularly caught your attention?
Margaret Hodge: This is an attempt probably to try
and pre-empt the Gowers Review recommendations
which you clearly want us to do and which we are
not in a position to do. We wait with interest for the
Gowers Review. If I say some general things, we
have on the whole an IPR system in the UK which
has served us well. It has been pretty flexible and that
is important particularly in this area where
technology is changing so rapidly. It is really
important to maintain that flexibility so that you can
respond to new circumstances. As Shaun said quite
rightly, Gowers will not be the last word on it but
what we are looking at is ensuring that our legislative
and regulatory framework is appropriate for the
digital age and ensuring that we have the right
balance between the interests of those who produce
the creative industries content and those who
consume it. We will see what he comes out with.
There are a whole lot of circumstances which at the
moment do not make sense. If I take one, if you are
a teacher in a classroom and you put something on a
blackboard, that is fine because that meets
the education exemption and is not seen
as disseminating the information, the poem or
something that you may put on the blackboard. You
are not disseminating that poem to others so there is
no intellectual property right that you could possibly
contravene. If you use a white board and it therefore
comes up on individual PCs, you may be accused of
disseminating and contravening IP rights. That sort
of instance is where we want Gowers to modernise
the system and make sure it works. Some of the
techniques certainly in the digital world, where
people are trying to manage rights, are problematic.
Controlling the number of copies that can be made
is fine until somebody breaks the code and therefore
that management of the right in that way becomes
ineVective. There are really complex and diYcult
issues that Gowers will be looking at.

Q638 Mr Sanders: In general terms, are you minded
to look at this from the view of the producer or from
the view of the consumer?
Margaret Hodge: No. The whole point is that
Gowers has to balance the interests of the
consumer—hence my example of education—
against the interests of the producer. Hence the
example of those who have rights around a CD or a
DVD and do not want it copied indiscriminately.
You have to balance it. There is not a magic bullet
on that. The judgment has to be made around
balancing those two sets of points.
Mr Woodward: These two issues around producer
and consumer have arisen again and again in the
work of the Creative Economy Programme and I am
sure not only were they in Chris Smith’s mind eight
years ago, John, but they will be in your mind in
future years. This issue is not going to go away.
There are a few things that may be worth remarking
on here. Even if the government follows every single
one of Gowers recommendations, I believe this is an

issue that we will need to revisit again in five years’
time precisely because of the speed with which things
are changing. A very good illustration of that is
traditionally, for example, if you produce a written
piece of work, you deposit it in one of the copyright
libraries. How today do you deposit a website in a
copyright library? Huge amounts of intellectual
property are being created because of digital
technologies in websites. How do you enforce that?
I am sure Gowers will have views on jurisdictions
beyond the UK but by and large we have to
recognise our own limitations here. We cannot
legislate for the rest of the world, even though
sometimes some people think that we can. The
intellectual property framework takes place not only
therefore in a global environment in the UK but at
EU level—as you know, there is a review going on at
EU level in relation to intellectual property—and on
a world stage as well. We have to persuade our
partners out there to want to work with us because
we cannot legislate on their behalf. We cannot force
them to do things that they do not want to do. That
immediately is instanced by something I know this
Committee has been very interested in and has taken
evidence on in relation to intellectual property and
piracy in the film industry. I know there are
proposals that some would like to make here to
make camcording illegal here in this country, but if
you look at the way that Harry Potter was released
on 4 June and was available on pirate DVDs within
the day that camcording almost certainly did not
take place here. We can pass all the laws we want to
protect the intellectual property here and make
camcording illegal, but the point is if it happens in
Taiwan or somewhere else what are you going to do
about it? We have to be realistic about what we think
we can achieve in all this. That is not to say that
government should not take an active role in
protecting intellectual property rights. It is not to say
that government should not want to strike a balance
between the needs of consumers for fair access and
the producer protecting her or his work. There are
many ways of doing that and, as you know, there are
many proposals on the table for how you achieve
these things. Without in any shape or form
diminishing the importance of the Gowers Review,
we should see it in context. I know, Adrian, that to
some extent that is what you are hinting at. What we
are going to have to do, like it or not, is work with
our partners at a European level to create a better
framework for the protection of intellectual
property and fair access. Equally, we are going to
have to recognise that we are dealing with these
issues in the US and in the Far East. If you look at
some of the major challenges to piracy of video
games, for example in China, how do you deal with
that? One of the answers that is emerging now—and
there is a whole set of issues that comes out of this—
is that the video games industry, some people think
in 10 years’ time, will only be available online. What
they will do is make it available in the first instance
completely free but then to sign up to diVerent levels
you have to eVectively buy that dimension of the
service. What does that mean for retailing? I do not
share the view, by the way, that video games are
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going to disappear from retailers in 10 years, but
again talk to some of those in the industry in the US,
which after all is the number one in this industry.
There are people there who are very serious players
in this industry who think that may be a way
forward. One of the drivers for that is the protection
of intellectual property. It is a very complex issue. It
is right that government should be engaging in it but
what I am trying to suggest here is that any solution
that we come up with is limited by our own
jurisdiction. Secondly, any solution we come up with
is likely to be overtaken by the speed with which
these industries are emerging and changing.

Q639 Philip Davies: We certainly might not be able
to stop piracy on video games in China but ELSPA,
the body that represents the video games industry
here, certainly felt that the government could do
something to help here which would be to implement
without delay, as they put it, section 107A of the
Copyright, Designs and Patents Act 1988, which has
been on the statute book since 1994 but has never
been brought into force. Their director general told
us that bringing it into force would enable piracy to
be dealt with much more vigorously and he could
not understand why it had not been brought into
force after more than a decade of it being on the
statute books. Could you explain to us why it has not
been brought into force?
Margaret Hodge: Let me deal with the Chinese point
first because I discussed IPR with various ministries
in China and they are now making enormous eVorts
with a huge policing exercise. An army of people
have been put in there to try and ensure that they
provide a more secure IPR environment because
they see that as absolutely crucial both for inward
investment and for their exports. Let us not just
write that oV in the first instance.

Q640 Chairman: We were told when we were in
China that they had 80 people to cover all of China.
Margaret Hodge: When were you there?

Q641 Chairman: Earlier this year.
Margaret Hodge: I was told there were literally
thousands. It is interesting. I do not know who you
talked to. I discussed it with a couple of the
ministries. Did you do a similar exercise?

Q642 Chairman: We went to talk to the National
Copyright Association.
Margaret Hodge: They might have felt that the eVort
was not suYcient.

Q643 Mr Sanders: We were also told there is not
much of a problem on the mainland. It is all the
islands oVshore which are responsible for the piracy.
Margaret Hodge: That is an interesting reflection.
On the question as to why we have not implemented
that particular part of the legislation, the answer is it
would be an additional burden on local authorities
and would therefore need to be funded for local
government. It is that which has been holding us
back on the implementation. It is as clear as that.
Beyond that, the Patent OYce is working extremely

hard across government with people in the police
and people working in standards and local
government to try and be more eVective.

Q644 Chairman: Does that mean you are not going
to bring it into force?
Margaret Hodge: It is not for us. It is an issue for
DCLG to ensure that the funding is available for
local authorities.

Q645 Philip Davies: Are you lobbying DCLG to
provide the funding? From your department’s
perspective, is it important that they should
provide that?
Margaret Hodge: Clearly it is one of the many things
where it would be far better if we were able to
provide it within the current financial constraints.
You too, if you were thinking across government,
would have to prioritise that against other things
and not see it as an issue on its own. It is on the
statute book; it can be implemented as and when
those resources become available but it is not the
only means through which we can control and police
piracy and those sorts of issues.

Q646 Philip Davies: In terms of what you said at the
start, Shaun, that the important thing was creating
the right climate for these industries, this is
something that they clearly feel is very important in
providing the right climate for their industry in this
country. Surely, from your perspective, it must be a
priority to persuade the DCLG to provide this
funding?
Mr Woodward: You are making a perfectly fair
point. The question is: is it the right instrument and
the right tool? Will the resources that go into it
produce the outcome that is wanted? It is worth
thinking about the time of inception of the particular
section 107A we are talking about. The kind of thing
I just described to the Committee about what the
video games industry was describing to me about the
trends in this would make this whole thing obsolete.
If you had a position in which video games were only
available online, you would not need a trading
standards oYcer. I am not trivialising it in any shape
or form. Having been Security Minister in Northern
Ireland dealing with video piracy and DVDs in areas
like Armagh where you know that historically the
profits made from that were used to fund terrorist
organisations, I do not trivialise this industry for one
second. You have to recognise whether or not you
are going to get the outcome that you want. It is
interesting, is it not, to look back on the music
industry in relation to this? It is interesting to reflect
on where, five years ago, consumers with huge
demands using the internet, to have access to music,
were downloading music files and it was all illegal.
The issue is what did you need to do. Did you need
lots of policemen looking over people’s shoulders at
how they were using the internet or did you need to
find a legal way of enabling people to download
music files? It is interesting to note now the success
of the legitimate music file downloading industry
which now outstrips the sales of hard-copy singles by
a mile. You are absolutely right to point to
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enforcement and of course I am not remotely
suggesting that enforcement is not an important
component part. My view is that what the music
industry has shown us is that the way forward is
using technology. The way forward on piracy is to
make this a business which organised crime, for
example, does not want to be in because it is not
profitable, partly because of enforcement but partly
because the consumer can get it much more easily
than going out to a market place and getting a ripped
oV DVD where the quality may be inferior and you
run the risk of being arrested. The point is that most
people, if you oVer them a way of being legal, would
choose to do it. That is what the music industry has
shown us. It does not mean to say that downloading
that is illegal does not still go on. Of course it does.
The point is huge revenue streams have now been
created legally by the industry using technology. If
you visit Disney, Fox, the major companies that are
producing movies, if you discuss this issue with
them, what is interesting is to sit down with their
intellectual property departments and their
technology departments and to now look at where
they are in preparing themselves for dealing with this
issue. I think you have to recognise that probably
technology is more important than enforcement
here. That does not trivialise the role of the trading
standards oYcer but, if you take the view of some
people in the video games industry about how they
want to develop the industry, I am not quite sure
what you think a trading standards oYcer might be
doing in 10 years’ time.

Q647 Philip Davies: It is not just the video games
industry of course. We had the Film Council earlier
on this morning who gave a list of things that they
would like to see, such as clamping down on car boot
sales and some of the things that go on there. They
called for an introduction of statutory damages for
infringement of copyright. Do you see any merit in
building into that 1988 Act statutory damages for
infringement of copyright?
Margaret Hodge: We can certainly look at that but
we would then have to set up a whole bureaucracy
around implementing that. We have already said to
you this morning quite honestly that looking at the
resources required for the implementation is an
issue. We now have this legislation in place, the
Proceeds of Crime Act, where 50% of the proceeds
of crimes can be reinvested in fighting crime. I think
there is some mileage in us examining that across our
two departments to see whether or not we can use
those resources to augment the eVorts we are
currently making to police intellectual property
rights. That is hopefully a creative way through what
is undoubtedly a tight fiscal environment with
limited resources and many demands on those
resources. If we get that right and we can then extend
the bureaucracy and extend the way in which we
police it and extend the crimes and penalties
surrounding it all well and good, but we should not
introduce new law until we have the ability to
implement it. We should, as Shaun said, look

at alternatives which are more cost-eVective
and probably more eVective also in their
implementation.

Q648 Philip Davies: There is always a reason not to
introduce something for some of the reasons you
have highlighted, but do you accept that some of
these creative industries will only feel that you really
do mean what you have been telling us today when
they see some concrete action put in place?
Mr Woodward: No, I do not accept that. It does
not follow that introducing more regulation is
necessarily the answer. What the creative industries
want is eVective action. Again, I point back to the
music industry. It was very eVective when a legal way
of downloading was created by the industry. Again,
you are being a little disingenuous about what the
Film Council said because, of course, they did not
only talk about enforcement, they talked about the
importance of technology. As you know, there is a
big issue which the film industry faces which is that
it does have a solution in its hands in large part,
which is it could, of course, on the day that it makes
a film available in a theatre make it available as a
DVD or, indeed, as an internet download. The very
understandable lobby that comes back from that
comes from the movie theatres that very much
worry, as I think the Film Council told you, about
the impact that would have on them. You have to
create a balance there. The truth is it is not for
government to legislate that Disney releases Pirates
of the Caribbean 3 on a DVD or a download at the
same time as it is opening in Leicester Square at the
Odeon. If you really want government to move into
that sphere I think you would find the creative
industries cutting oV your head. It does not follow
that regulation is the answer to this. What does
follow, I think, is that government enables a
dialogue to take place and this dialogue is not only
a dialogue that has to take place in the UK, and that
is why it was so important, for example, that last
week when we visited with the industry in the USA
we talked to them about piracy, because the
government takes the piracy issue very, very
seriously. I do not think it necessarily follows that
your solution is to engage 100,000 trading standards
oYcers and 100,000 people to see over your shoulder
every time you go online about what you are doing.
Part of the biggest role here is in education. Media
literacy is absolutely essential here. What we have
got to get the public to recognise is that when they
do these things it is a crime. As I am sure this
Committee knows, one in four people in this country
have viewed a pirate DVD. People do not think of it
as a crime, they do not see it as stealing from
somebody who has created some intellectual
property. We have got to change that. One of the
things we are looking at in the creative economic
programme and the work across government
departments is—most of us can think about this for
a minute—how many of our schools teach
intellectual property in any shape or form.
Chairman: On that specific point I am going to bring
in Alan Keen.
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Q649 Alan Keen: Why do we not put it into the
National Curriculum?
Mr Woodward: We are looking properly at the role
of intellectual property in the context of the
curriculum, not just as a small component part but
actually getting people to recognise that.
Margaret Hodge: It depends on what you do. It is
integrated into the curriculum with some GCSEs. It
is not universally available but in some GCSEs it is
covered.

Q650 Alan Keen: Are you confident that it is going
to be eVective? Will you succeed with the
Department for Education? Are you succeeding
now?
Margaret Hodge: It is in those GCSEs. We have got
the Academies emerging. The Creative Academies
will be around and they will have an influence on the
curriculum. We will have the Sector Skills Councils,
there are two of those now in this area, and they will
have a role to play both in developing curriculum
ideas and developing particular qualifications which
are appropriate. There is quite a lot happening
which will support the infrastructure to spread
knowledge and understanding on IPR issues.

Q651 Alan Keen: It still sounds very slow. Can we
not do it quickly universally through education?
Why not? It is such a big issue, is it not?
Margaret Hodge: Alan, as an ex-Education Minister
the answer always lies in adding yet another thing to
education through the curriculum and it is not
always the answer in getting our kids to succeed by
just adding yet another element in.

Q652 Alan Keen: You are almost saying that it is not
the answer, whereas—
Margaret Hodge: No, no, no. What I am saying is
put it in appropriately. Put it into the right GCSEs,
make sure that the Sector Skills Councils that have
an interest in this matter pursue it both in setting the
curriculum for the qualifications and in the training
they do of teachers, make sure that we spread the
extent of knowledge that we get from the
development of Academies so that can filter through
into the education system. There are other ways of
educating people. We are coming to the end of this
session but, just out of interest, you do not
necessarily have to do things through schools.
Ofcom did a very interesting study recently of under-
24s and what that demonstrates is that if you are
16–24 you are far less likely to be watching telly but
you are extremely likely to be in a chat room on a
blog doing that interactive activity. Why on earth do
we not use that sort of understanding of how people
spend their time and where they get their
information to ensure that we provide better
understanding of things like intellectual property
rights and what they should do about downloading
music, looking at videos, all those sorts of things?
That is a much more productive way forward. We
are always saying add it as another element to
education which, as an ex-Education Minister, I am
much more wary of.

Mr Woodward: Again, it goes back to this idea of it
being part of a much more complex partnership.
Your instincts about wanting to get this into schools
and into the curriculum are absolutely right, but
equally we could get every school kid in the country
educated around intellectual property but the
partnership needs to take place with the industry
too, the education is not just about the consumer
and young people, it is about everybody, which
includes industry. As I was saying to Disney last
week, in a sense they are the victims of their own
success. You produce Pirates of the Caribbean 2 and
there is an audience out there so longing to see what
Johnny Depp does next, what Keira Knightley does
next, that they are salivating at the mouth. It is like
going to a lap-dance club and then going outside and
saying to everybody, “Now go home and go back to
the monastery”.

Q653 Alan Keen: I have never been to a lap-dance
club, can you explain it to me?
Mr Woodward: I have not been to a lap-dance club
either. What I am suggesting here is the industry has
got to understand that if it creates this kind of saliva
of “We can’t wait for the next Pirates of the
Caribbean 3”, people will do a lot to get it in their
hands. Here is my point about the music industry: if
you create a legal way for them to get it when it is
available, I think most people will take it. We need
to do more with education and media literacy to get
some of those who might be on the edge of doing it,
and regrettably there will always be some who will
not for a whole variety of reasons, and organised
crime, so long as that remains a large window, will
take advantage of it. I think one of the biggest
impacts we can make on video piracy and elsewhere
is about the engagement of technology. If we do
that, if we get the education right in terms of media
literacy, of everybody recognising it is illegal, if we
create a legal way for them to meet their consumer
demand, I think we will make a big diVerence. Let us
be under no illusion here, we are not going to end it
overnight. There are plenty of countries that have
got much tougher enforcement regimes than we have
and they still have a problem with this issue. We will
make progress. Without raising the expectations too
high, just being realistic, we can make progress. We
will not make progress just by the National
Curriculum, we will not make progress just by
technology, but I do think creating a legal way for
the consumer to meet their demand is a big part of
the trick and historically I think there are areas of the
creative industries we can learn from.

Q654 Chairman: We are nearly at the end but there
is one issue I want to touch on before we leave
because I think it is important. Minister, earlier this
year I heard you say very robustly that there was
nothing good in the European Union Audiovisual
Media Services Directive at all, but you were frank
in your letter which you sent the European Scrutiny
Committee in saying that our position was not
supported, apart from plucky little Slovakia. Do you
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think that you are going to be able to prevent
damage to the creative industries if, as appears
almost certain, this Directive goes through?
Mr Woodward: I think we have made huge progress
in the last three or four months. As you know, I
originally looked at this Directive and my view was
that it was very well-intentioned by the Commission.
Who could be against wanting to protect children,
which was ostensibly what they were putting
forward as the reason for some of this work in
relation particularly to the extension of scope? As
you know, in the spring of this year the UK had a
very strong position in which the UK resisted any
change whatsoever in the new Audiovisual Directive
to the extension of scope. We changed our position,
although heroically the government in Bratislava
were with us all the way and they should be
mentioned in despatches, because when we looked at
it my view was that if we already regulated a
television programme as a linear service, a
transmitted service, the logic of simply saying, as we
were at that time, “Well, we will not actually allow
regulation if it is a non-linear demand service, an on-
demand service”, did not really quite follow because
it seemed to me that so long as you believed there
should be regulation of a television programme, how
you get it is not quite the issue. However, that being
said, Chairman, it also seemed to me that the
principle that would allow us to say that, if followed
through, meant you could also say that if something
is not a television programme, however you get it, it
does not need to be regulated. So, for example, the
community organisation that forms a website of kids
in a football club that gets some sponsorship and
happens to be a moving image and they get paid 10
quid for it, that should not be regulated any more
than I think the activities of a MySpace should be.
That does not mean to say that Member States
should not have very strong laws of their own to
protect minors, to protect vulnerable groups, but
does it need to happen at a state level in which the
European Union prescribes how countries can
operate? My view was no. What we came up with
was a formula, and it is interesting to see how
countries have responded to this, in which we said if
it is a television programme, linear or non-linear,
then it can be regulated by the Directive; if it is not
a television programme and not a television-like
service then it should stay outside the regulation.
The interesting thing was that we built huge support
around that proposal and if the Finnish Presidency
should decide at the Council of Ministers next week
to try and bring this to some general approach I
think we will find that British model is the model that
will now be adopted. We have also built into that an
amendment for media literacy because we believe it
is extremely important that we continue to get
Member States to want to educate their consumers
across the pitch on this field. That has won huge
support. On product placement I think that we are
in a reasonable place now. Again, it is important that
we do not close the door on product placement, as
some of our European partners would like, but it is
healthy that we retain some scepticism about
product placement. The example that I give people

who are vehemently against it is could you imagine
that somehow the UK conspired to produce a
situation in which we said “No product placement”
and then next year the entire team of Friends, all six
of them, decide they are going to make the eleventh
series, and product placement, as you know, in the
United States has a far bigger place in the television
industry than it does anywhere else, and they decide
that Central Perk becomes Starbucks, what are we
going to do, say that we are not taking the eleventh
series of Friends? I think General Elections might be
lost on that kind of thing! I think it would be a very
brave Conservative Party that actually campaigned
against there being an eleventh series of Friends,
although if you wished to we would invite that
position. I say that because I think we have got to
recognise the market in which we live, which is a
global market, and therefore keeping flexibility is
important, keeping self-regulation is important,
being able to move quickly is important. I think the
direction in which the Directive has gone on
extension of scope along the lines I have defined is
one that we could live with. On product placement
and the changes to advertising, whilst we would like
more liberalisation there is perhaps enough there.
The one issue that has emerged which interestingly,
and worryingly, was not in the original proposal is
around Country of Origin. Country of Origin, as the
Committee knows, is about the Member State
oVering jurisdiction in its own Member State and,
therefore, if you are Disney in London, for example,
in the UK, your jurisdiction is here and not in those
places in the rest of the European Union to which
you might be broadcasting or oVering your service.
There were a number of Member States who got
themselves extremely excited at the prospect of
moving from Country of Origin to Country of
Destination. There are some compromises on the
table. We are fiercely resisting the move that is
taking place by some Member States towards
Country of Destination. I made that very clear when
I visited all the major media outlets in the United
States last week because from the UK’s point of view
we are an extremely successful Member State, being
where many of the United States’ operations want
to locate precisely because of our very flexible
environment for the creative industries. We are keen
to resist any move away from Country of Origin to
Country of Destination.

Q655 Chairman: I am delighted to hear that because
it is fundamental to the whole basis of the existing
Directive that has been very successful for us. Are we
going to be able to protect that position or are we
going to find that we and little Slovakia are the only
defenders of this?
Mr Woodward: As you know, there was
extraordinary scepticism in May that we would
make any progress in resisting the extension of scope
and I am glad to report to the Committee that the
sceptics were wrong. I think you should recognise
that these are always diYcult battles, as I know you
do, and it is important to have the battles but there
are some major partners out there who are very
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concerned about the movement on Country of
Origin. It is important that we do everything we can
to get those businesses which have come to the UK
because of the current rules to register their protest
not only in Brussels but also at Member State level
in other countries as well because, once again, this is
one of those things whereby good intentions have
completely allowed people to lose sight of what the
plot is here. There is huge commercial interest at
stake here, not just for the UK but for the whole of
the European Union. What we have got to do, as we
did with the extension of scope, is to do the painful
work of going around country-by-country visiting

government-by-government and getting them to
recognise the consequences of what may on the
surface seem like a good intention, although I do not
happen to share that at all on this issue, and get them
to realise the huge commercial downside if they were
to move to Country of Destination. I think we can
win that but we have got to do a lot of work.
Chairman: Minister, on that I wish you luck. Can I
also suggest that you take a copy of the evidence we
received from Google a week ago and circulate it to
the other ministers attending the Council, I think
they will find it very interesting. Thank you very
much.
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Written evidence

Memorandum submitted by Jason Antoniewicz

The global nature of the internet, technological convergence and availability have given rise to new ways
of experiencing more media content more conveniently than ever before. Consequently, many media
consumers have adopted the new technology.

Faced with widespread “unauthorised” access to content, the media industry began by reacting on the
basis of fear, trying to enforce its rights. Now, though, it is trying to adapt. Adaptation will soon become the
main and, possibly, the only focus as it becomes increasingly evident that the more practical and beneficial
approach is to make unauthorised access unnecessary and capitalise on the market in ways that are realistic.

Existing measures have proved to be inadequate. In fact, regardless of any measures the Committee may
take within its current thinking, this inadequacy will remain. The restrictive approach, mistakenly seen as
essential to “protect” the interests of content makers, is unworkable and will soon be anachronistic.
Legislators should still consider the choice of some content makers to use restrictive methods, though this
will never be eVective and will become less of an issue as the market develops.

Such a choice should not be available to the BBC, not least because of its “unique” role. The closed
approach the BBC has adopted in its plans for the online provision of broadcast content limits access and
has squandered the license fee. So far, there has been no eVective safeguard or analysis of the Corporation’s
activities in this key area. Moreover, the Corporation is placing itself in a legal minefield where it cannot
serve two gods in “digital Britain”: the public and the content creators. With a diVerent approach, though,
it could serve both.

To do this, the BBC should allow open access to content via open standards and software. Anything less
compromises its belief that it should play a prominent part at the helm of “digital Britain”. Anything less
and “digital Britain” as a project will do more harm than good, especially in widening the “digital divide”.

To balance rights and expectations, while remaining realistic in the face of technological change, the BBC
should abandon simplistic and outdated arguments about editorial integrity and instead carry advertising
alongside online content to compete in the emerging global market.

Barriers to this can be overcome—advertisers did not abandon TV with the advent of the VCR.
Geographical restrictions would be self-defeating, since they would merely extend the life of the alternative,
unoYcial market. Flood that market with free, unrestricted, good quality, oYcial products and the public
will tolerate a few advertisements. This approach would stifle unauthorised access like no other method.

The debate has been too narrow. The Committee needs to broaden its view and the BBC needs to be
opened up. The limited nature of the information coming out of the Corporation leads to an ill-informed
public, the knock-on eVect being that the Committee’s consultations are devalued. Additionally, the
information that the BBC does oVer is weighted in favour of “closed” systems, in tune with its own choices
and the interests of its partners.

What is worse is that this lack of openness and balance has had a direct eVect on the workings of the
Committee, which is why, perhaps, the White Paper fails to oVer much in the way of critical analysis of the
BBC’s plans. While it states a preference for open standards over proprietary ones, the White Paper merely
praises the BBC’s recent work on broadcasting content online and fails to recognise the implications of the
Corporation’s “lock down” approach.

Long before the scheduled review in 2016, the media landscape will reflect open standards more than
restrictions, as happened with the development of the world wide web. A free and open model for broadcast
media via the internet may appear radical, but it is not. It is just that the information available to the
Committee thus far has not served it well.

18 April 2006

Memorandum submitted by Arts Council England

Introduction

Arts Council England welcomes the opportunity to contribute to the Culture, Media and Sport Select
Committee inquiry into new media and the creative industries. We note that the Select Committee is
undertaking two inquiries concurrently: this inquiry into new media and the creative industries and, the
other into heritage. We believe that both these aspects of the creative environment should be viewed together
and would therefore encourage the Select Committee to read our responses in conjunction with each other.

This submission sets out our role, issues and policies for the creative industries. For your reference, we
have also included additional supporting information in an appendix.
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Our Role

Arts Council England is the national development agency for the arts in England. Between 2005 and 2008
we are investing £1.7 billion of public funds in the arts from Government and the National Lottery.

We are committed to making the widest range of arts activities available to people across the country. To
achieve this we cross geographical, artistic and technological boundaries. We encourage a wide range of
artists to distribute their work in England and internationally. Additionally we support visits to England
from outstanding international artists and arts organisations. We fund work to be presented within diVerent
environments, from traditional venues such as theatres and galleries, across urban contexts such as in
hospitals, schools, prisons and people’s homes. We support innovation through project funding and training
in digital practices for presentation across a variety of emerging platforms: the Internet, wireless
environments, interactive broadcast and formats such as DVD, CD and digital photography. We also
support traditional distributed media such as print.

Arts Council England has set out ambitions for the arts. From 2003 to 2006, these are:

— prioritise individual artists;

— work with funded arts organisations to help them thrive rather than just survive;

— place cultural diversity at the heart of our work;

— prioritise young people and Creative Partnerships; and

— maximise growth in the arts.

We are also committed to creating a modern and progressive Arts Council.

We work with a wide range of partners. We work with the following to promote technological innovation:
the Museums Libraries and Archives Council, National Endowment for Science, Technology and the Arts,
the UK Film Council, Regional Development Agencies, the OYce of the Deputy Prime Minister and Higher
Education institutions.

Arts Council England:

— funds and supports the infrastructure for the arts in this country, investing over £325 million
annually in regular funding to 1,100 arts organisations;

— invests £87 million annually in individuals and organisations through our open application
programme, Grants for the Arts;

— invests £32 million a year in our Creative Partnerships programme—recognised as a crucial
component in ensuring creativity in children and young people; and1

— invests £26 million a year in supporting strategic developmental activity and partnerships.

We recognise the importance of creativity and the arts to individual fulfilment, civic renewal and to the
economy. The creative industries account for more than 8% of growth in the UK.2 The arts are a key driver
and increasingly are part of the way in which people make their living. They provide the core skills
development in schools and higher education for all the creative industries. Often they provide the career
gateways—the first jobs—for creative entrepreneurs and workers across the creative industries.

The arts play a dynamic role within the new media landscape, engineering concepts and testing user
relationships. Artists and arts organisations are robust and critical partners in industrial projects and
research and development. For example Blast Theory and the Mixed Reality Lab at Nottingham University
are key partners in the European IPREG project with Sony. We welcome the opportunities that new media
and the creative industries oVer for developing creativity, for developing art forms, and for developing
greater access for more people to arts and culture. We see opportunities for building bridges between arts
organisations, promoters and producers, the commercial sector, national broadcasters, and education and
training providers to create a more integrated and sustainable national framework for the arts. We also
recognise these new opportunities bring new challenges in terms of the law and intellectual property rights.
We believe that Arts Council England has a role to play in developing the opportunities and addressing these
challenges.

We have a broader definition of the creative industries that goes beyond the parameters of the Select
Committee’s inquiry. Our definition includes music, theatre, dance, the visual arts including architecture
and craft, fashion, animation, design, and software development, publishing, broadcasting, film and the
moving image. This wider definition is grounded in our understanding of the arts sector and a recognition
of the many new methods of working and creativity that are constantly developing. We use this broader
definition in our response.

We recognise that in some areas, such as music, we are a small but influential player in a multi-billion
pound industry; in others, such as dance, we are the main funder. We are increasingly seeking partnerships
with those working directly in the creative industries to maximise the value of our investment and to deliver
our ambitions for the arts, seeking to take the arts to places and to people who have previously not had
access to them, and making Britain the best place for artists to live and work. We encourage diVerent sectors

1 The Cox Review of Creativity in Business: building on the UK’s strengths.
2 DCMS Creative Industries Fact File.
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of the creative environment to work together for their mutual benefit. One example of this is the work of
architect David Adjaye has done for the Frieze Art Fair, which has linked design with the international
art market.

Our work as a national development agency helps develop and sustain the creative economy in a number
of ways:

— Creative people: we promote creativity at all life stages through our targeted programmes and work
with our funded organisations. We believe that creativity is crucial to the UK’s “value added”
economy and skills development. We also support a wide range of organisations across the country
where participatory and educational activities help build the audiences and artists of the future.

— Creative places: neighbourhoods, cities and regions have been transformed through arts-led
regeneration. Key examples where our funding has helped this transformation are Salford Quays,
NewcastleGateshead, Bristol Harbourside and the Hanley area of Stoke. In the North East
investment in major new cultural institutions such as BALTIC and Sage Gateshead has been the
catalyst for the £1 billion redevelopment of east Gateshead leading to the creation of 10,000 jobs.
BALTIC alone has resulted in the creation of 60 full-time jobs plus a further 40 full-time jobs
servicing the gallery’s catering and bar functions. Similar findings were revealed in a study of
Salford Quays, which estimated that 11,000 new jobs were created in the local community with
6,500 of them attributable to The Lowry.

— Creative innovation: we support creative risk and experiment in individuals and organisations,
recognising the role of the subsidised sector as a seedbed for talent that may later move into the
commercial sector. There is considerable movement of talent between the “subsidised” arts sector
to the more commercial end of the creative industries such as West End theatre, visual art, music,
publishing and broadcasting. Without our investment the commercial sector would be more
constrained and less successful.

— Creative organisations: we are committed to helping modernise the organisations that make up the
arts infrastructure in this country. To that end support organisational development and new
business models. We seek to share best practice and support knowledge transfer. Excellence in
design and communications are critical and traYc online has increased the capacity of
organisations such as Arnolfini, Baltic, Foundation for Art and Creative Technology (FACT) and
the Tate to extend their cultural oVer.

— Education: Our work in education is key to new generations of creative producers and audiences,
and as a driver for the creative industries. Over the last decade we have been developing and
supporting initiatives that explore the creative uses of digital and media technologies within
diVerent learning contexts. Examples of this work are included in the appendix.

— International opportunities: the arts in the UK are respected worldwide and are a key way of
presenting a positive, international image of modern, creative “Britishness”. The arts have played
a major part in the growth of creative industry export in the last 10 years. British art has
contributed hugely to the growth in tourist income—cultural tourists come to see British theatre,
visit Tate Modern, go on a pilgrimage to Stratford or go to our many festivals. Many artists have
moved from being funded by the Arts Council to becoming international talents contributing to
Britain’s world-class status and to our creative economy. Examples include: Sam Mendes, Stephen
Daldry, Simon Rattle, David Pountney, Chris Ofili, Rachel Whiteread and Matthew Bourne.

— Technology: we encourage artists and arts organisations to maximise the potential of developing
technologies to develop new work and create greater access to work. Organisations such as New
Work Network use the web as a locus of activity for peer-to-peer knowledge development and
commissioning Forum. Others such as SCAN bring together partners from higher education,
creative industries and the museum sector in innovative collaborations.

— Strategic initiatives: we also create strategic initiatives to influence policy and practice with respect
to the impact of new media on all our lives—by encouraging debate and dialogue across arts and
science borders, by setting up placements and fellowships and supporting network based activities
in collaboration with other partners in academia and elsewhere. Arts Council England has been
involved in many initiatives rooted in the creative industries since the 1990s. Through strategic
funding, we have supported and developed new media practices, including through the New Media
Projects fund, which ran for five years until 2002. This fund enabled over 70 projects to be
delivered.

— Competition and Intellectual Property (IP): we are working with partners to develop new
contractual models for artists and support structures for advice for those moving between
subsidised and commercial sectors. We are heavily engaged with policy debates to best represent
the needs of individual and independent artists in diverse artforms and we are developing, with
partners, a code of best practice in relation to artists and the law.

— Evidence: we are building a robust body of evidence on the impact of the cultural industries by
documenting and sharing good practice and case studies of artists and organisations working
across subsidised and commercial borders, exploring innovative distribution methods and
regularly collaborating with industry.
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The Broader Context for the Creative Industries

Two recent Government papers have looked at the creative industries. The arguments have been well
made that Britain’s competitiveness cannot be based on undercutting competitors on cost and therefore
needs to be based on adding value. This means making products more attractive through design, developing
innovative solutions to business problems, creating new markets through brand association and marketing.
We have recognised the relevance of these arguments and have been working to ensure that our investment
bolsters and creates added value for the UK economy.

The DTI Economic Paper, Creativity, Design and Business Performance,3 recognised that culture and
place have an impact on many of the drivers of creativity. It highlighted a number of crucial factors to
economic success, including the importance of education in ensuring the supply of creativity and design
skills in the labour force. It recognised the impact that our Creative Partnerships programme is having in
this area.4 Our visual arts department promotes the creative uses of ICT in formal and informal education
and has stimulated debate on the implications of new technology for education, which has challenged
traditional approaches to education. Similarly, the Cox Review acknowledged the role of education and
Creative Partnerships.

The review identified the position of the UK as a world leader in many of the creative industries, such as
architecture, fashion, product design, advertising, the performing arts, games software and many aspects of
film and broadcasting. In addition, it calculated that in 2003, they accounted for 8% of Gross Value Added
(GVA), contributed £11.6 billion to the UK’s balance of trade. Between 1997 and 2003, these industries grew
by an average of 6% per annum—three times the rate of the economy as a whole.

There is significant work taking place investigating the impact of new media and the creative industries
and the Arts Council is contributing to this.

Key initiatives are:

— the Creative Economy Programme developed by the Department for Culture, Media and Sport
(DCMS). The Arts Council feeds into all the working groups, including Intellectual Property and
Competitiveness. Sir Christopher Frayling, our chair, is leading the working group on Education
and Skills;

— the Oxford Media Convention on Strategy and Regulation in the digital age, which took place on
19 January 2006;

— The Gowers Review of Intellectual Property consults in March 2006; and

— The Westminster Media Forum debate on Digital Rights Management and Intellectual Property
takes place on 14 March, co-sponsored by the Arts Council.

Key Issues

Arts Council England welcomes the opportunities that new media and technological developments create
for artists and the art sector. However, we are aware that, at the same time as artists are presented with new
ways to reach audiences and test their creative boundaries, there are a number of challenges presented to
them with regard to the needs of audiences and their rights as artists. As the development agency for the
arts in England, we believe we are uniquely placed to help balance those sometimes conflicting needs and
therefore detailed below for the Committee’s interest are some of the key issues that we are working to
address.

The challenge for artists and arts organisations

The opportunities created by new media and the creative industries are leading to a substantial shift in
consumer behaviour. Artists, producers and arts organisations are being encouraged to recognise these
trends. Libraries have been aVected—losing a quarter of their users in the past decade, while book sales have
risen. The BBC is facing unprecedented challenges from the way digital channels have fragmented
audiences.

There is no doubt that organisations need better information about current and potential audiences, allied
to more eVective strategies for marketing, customer relationship management and audience development.
Better information technology systems will be vital. All arts organisations should be encouraged to explore
new channels and programming for emerging markets. Better marketing by individual organisations will be
just a small part of the solution.

It is our role to support arts organisations as they develop new business models and that to balance the
need to find new audiences and patterns of consumption with support for the kind of live experience that
only the arts can deliver.

3 DTI Economic Paper No 15—Creativity, Design and Business Performance.
4 “Creative Partnerships, the Government’s flagship contribution to creativity in school education seeks to address this by

involving creative organisations in projects that focus on developing literacy and numeracy skills but do so in a way that also
enhances and engages children’s creativity.”
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Artists and the law

As a development agency for the arts and artists, the Arts Council has to consider the two aspects of
intellectual property rights: the need to balance rewarding the artist for their creation; and the need to ensure
that work reaches the widest possible audience.

We believe legal systems that support contemporary creativity need to be suYciently flexible to address
both these needs—enabling artists whilst not restricting access and use. There is a role for the public sector
in relation to enabling innovation. We give examples of how we might encourage this below.

The rights of creative people are primarily expressed within copyright law. There are currently two
major forces that shape the law. In most countries, intellectual property laws are developed in relation to
the needs and creative imperatives of larger scale creative industries, such as movie and music businesses.
At the international level, such laws are now shaped primarily by the rules governing international trade.
Many creative practices and strategies fall outside the narrow protection of copyright law. Some creative
work also runs the risk of breaking the law, as legal systems often do not take account of the network and
distributed nature of contemporary art. Low cost legal advice may not be available to artists to ensure that
they use licences and contracts as well as they should. Currently, very little attention has been paid to the
needs of artists, smaller media players and the requirements of emerging forms of creative practice.

The challenge with new systems of digital rights management will be to ensure that they are flexible and
responsive enough to make sure they enhance rather than inhibit creativity. New solutions need to be found
to make sure this happens. A “one size fits all” response will not work. As fluid models of distribution emerge
in response to technological innovation, so sophisticated rights management solutions need to be found to
support today’s creative artists. Government has a role to play in making sure that competition and
innovation are encouraged appropriately.

In practice, artists can be quite pragmatic about copyright law: sometimes licensing the copyright in their
works to other distributors; sometimes appropriating other peoples’ work to generate something new; and
sometimes giving their work away free for others to reuse. There are also new creative pressures on content
producers caused by the focus on secondary exploitation rights and their potential revenues.

We are working with partners to develop a series of recommendations in this area—a code of good
practice for artists. This will include surveying artists’ income sources, new trends in distribution and their
impact on systems of ownership, contracts and the negotiation of intellectual property rights. We believe
that artists will welcome this and make a contribution to the Government’s developing approach to
innovation and the creative industries.

The Arts Council is very well aware of these issues. Since 2001, our interdisciplinary arts team has
undertaken a number of initiatives:

— We have supported two major conferences, CODE (Collaboration and Ownership in the Digital
Economy) in association with Cambridge University and Music & Technology (in association with
the Royal Society of Arts).

— We have held one-day events, such as Intellectual Property and the Public Domain Summit (with
the Royal Society of Arts) and Ways of Working 2—Appropriation and Collaboration in
Contemporary Arts Practice (with University of Westminster).

— We have supported the testing of Creative Commons licensing in the UK in collaboration with
Oxford University.

— We have supported the development of the Open Business project in association with international
partners in Brazil, Argentina and South Africa.

— We have supported the development of Artquest’s Q&A National Pilot that provides free legal
support for artists.

— We are currently working on a major Artists and the Law programme, which will examine
provision and developing need for legal services across arts forms.

— We are working with Own-it and Artquest, on the possibility of developing a national pilot to
provide legal and business support in a joined-up way across the English regions.

— Members of the Interdisciplinary Arts Department have attended at least 10 conferences, seminars
and workshops on intellectual property in the last year in order to keep abreast of current
developments in the field.

— We are in close contact with leading intellectual property academics and specialist intellectual
property units at Oxford, Cambridge, Queen Mary (London) and Edinburgh in the UK and with
Stanford and Duke Universities in the US.

— All the above work is being developed in relation to the broader agenda of the “Artists Time Space
and Money” project, which is examining the economic status of the artist and creative practitioner
across the board.
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Policy Development

Art form policies

We are currently developing a new suite of art form policies. These will focus on music, theatre, dance,
visual arts, literature and interdisciplinary arts. They will be published later this year. The policies will
recognise the development of the creative industries and the interaction between the creative industries and
the subsidised arts sector. They will recognise the impact that technology is having on the arts, making it
possible for many more people to participate in them, creating, performing, recording and distributing their
own work. Technology also has the potential to increase the impact and reach of all arts organisations. We
will encourage greater exploitation of existing and developing technology to extend the audience for the arts
and to bring wider exposure for the sectors that we fund. To this end we will seek to further develop our
partnerships with national broadcasters. In music, our long-term ambition is for the majority of the work
of our leading companies to be accessible to the whole country through broadcasting and webcasting. We
recognise that while this is a huge opportunity for the arts and for audiences, it does create some new
challenges in the area of intellectual property. We will be working with arts organisations, with government
and with other partners to address these challenges. (See Artists and the law.)

We recognise that in a technology-rich world the live event is even more powerful and we will continue
to support the development of those live experiences. From Glastonbury to the BBC Proms, from melas to
carnival, from major arts centres to local community centres, the live arts have the power to unite
communities locally, nationally and internationally.

Distribution policy

We are also developing a distribution policy for publication later this year. We support the distribution
of all kinds of art, making sure that the type of distribution is appropriate and eYcient. Our distribution
policy will focus on: live touring, publishing, broadcasting, and digitisation and will also consider the impact
of new forms of distribution on income generation possibilities for artists, and the role that new technologies
and ownership (intellectual property and copyright issues) play in this respect. We recognise there are many
exciting opportunities involved in the exploitation of these new distribution challenges and we seek to make
our policies as responsive and contemporary as possible to enable new talent to thrive and survive and to
reach new audiences in appropriate ways. We believe that new distribution opportunities can oVer extremely
exciting ways to do this.

Major music companies are now also recognising the potential of new media distribution, as are
broadcasters like the BBC, which is in the cutting edge of podcasting. Our concern is to ensure that
independents also find ways of capitalising on these possibilities.

The Arts Council is already experimenting with legal and business models when we commission new work
and developing these to meet the opportunities presented by digitisation and the Internet. For example, we
are studying the use of the Creative Commons licences in large-scale schools and community arts projects
that will be filmed and shown by a major broadcaster.

Distribution has been at the heart of the Arts Council’s work from its inception in 1946, when work began
on assembling what is now the largest loan collection of modern and contemporary British art in the world.
The South Bank Centre’s Hayward Gallery manages the Arts Council Collection and uses it to create regular
touring exhibitions around England. In addition, throughout our history, we have directly funded a wide
range of performing arts organisations to tour their work throughout England. In 2005–06, we invested over
£59 million in core funding to national live touring organisations.

We have also moved quickly to respond to changing consumer patterns. For example, in an innovative
partnership with the Poetry Library at the South Bank Centre, we have recently made available to the
general public, free of charge on the Internet, a wide range of back issues of poetry magazines. We are now
working with the South Bank Centre on a project to digitise the Arts Council Collection. We have a
partnership with the University of Westminster to digitise and make available for research and educational
purposes the Arts Council’s Film Collection.

We want to continue to expand the range of spaces within which art is presented, and the media by which
it is distributed. We will do this by building upon our partnerships with local authorities, broadcasters,
publishers and new media distributors as well as by forging new partnerships with organisations that we
believe could play a key role within the arts infrastructure of the future. Examples of our expanded field of
engagement include support of software for autonomous internet programmes by Irrational.org, virtual
reality artworks by Blast Theory, Can you See Me Now and Desert Rain, and artists internet radio station
Resonance FM. We are also key investors of research and development often in the context of partnership
with the creative industries such as MELT, a partnership between BBC, Channel Four, the Producers
Alliance for Cinema and Television (PACT), Yorkshire Forward and Yorkshire Screen.

Diversification is at the heart of our vision. Consumer patterns will continue to change rapidly and the
artists and organisations we fund need to be at the forefront in responding to consumer demand. This will
involve re-imagining what an arts experience can be for people, and thinking creatively about the diVerent
ways in which art can be distributed. We believe that the internet holds many opportunities for new forms
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of creative expression, which will be increasingly diverse and it is vital that the legal frameworks supporting
this emergence also encourage and foster diversity and freedom of expression, development of independent
and exciting new voices.

Music

Music is a particular area of interest for those looking at the possibilities for new media and technology.
Recent technological developments have made music easily transferable between hardware and online
communities. An obvious demonstration of this is the popularity of MP3 players, where it is possible for
users to transfer music and download further tracks free of charge, even though it remains illegal to make
such copies of music in the UK without payment. Record companies are becoming increasingly more
protective of their material because of this, and an increase in music piracy. CDs are now likely to be copy
protected and online broadcasts are likely to be encrypted or require listeners to pay a fee for access.

Visual arts

The Committee will be aware of our submission to their previous consultation into the Market for Art,
in which we outlined the issues facing artists and the art sector and what Arts Council England was doing
to ensure that artists were being suYciently supported. While we do not intend to revisit our submission
here, it is worth noting some of the points raised because of their connection to the overall health of the
creative industries.

The art sector relies on the processes by which works of art are commissioned, researched, produced,
promoted, presented, bought and sold and how creativity is converted into commercial value. This
commercial value is significant to the overall UK economy with total sales for the United Kingdom in 1998
of £3,287 million or ƒ4,765.1 million, representing over 60% of the European Union art trade.5 Further
analysis undertaken by Arts Council England6 estimated that the value of sales through contemporary
commercial galleries and open studios in England was worth £354.5 million in 2003, while international sales
of London based commercial galleries and agents are likely to be at least double this figure.7 Further analysis
of market sales suggests that the total market for original craft is £883 million.8

If the UK is to remain a world leader in visual arts and crafts, it is imperative that it embraces new media
and technological developments. We have therefore worked to empower artists with the right skills and
understanding to adapt to the changing working environment. Examples of this include:

— Artist Professional Development (APD) Network, funded by Arts Council England as part of
Creative People programme, is a small but increasingly influential resource for artists. The APD
Network initiated by a-n in July 2001, is a UK-wide intelligence and exchange forum for
organisations that are proactively developing information, advisory, training and professional
development services for visual and applied artists. Members range from artist-led organisations
to cultural industries bodies and higher education institutions.

— Artquest oVers advice and information to professional visual artists and craftspeople in London
through a website, email and telephone helpline, advice sessions, events and initiatives. With a
grant from Arts Council England, Artquest is currently testing a national legal advisory service
for visual artists.

— Studio spaces are vital because artists need somewhere aVordable and sustainable to work. The
provision of artists’ workspace is a priority of the Arts Capital Programme. To date, we have
invested approximately £69 million9 through capital funds.

— Private View and Animate commissions for artists by the BBC and Channel Four respectively.
Critical for equipping artists with production experience in a professional broadcast context and
also for ensuring Arts Council England is a broker of creative innovation.

— We have encouraged and consolidated vital promotion, critical discussion and professional
networking of new media artists, curator/producers and practice through high profile partnership
based events such as our British New Media Art conference at Tate Britain in 2004 and more
recently we supported the independent initiated Curating, Immateriality, Systems a conference on
curating digital media at Tate Modern in 2005. Baltic in Newcastle-upon-Tyne has established a
unique series of publications and conferences stimulating professional development around
practice and curating. Through these strategic and funded initiatives we have responded to the
need for flexibility and exchange across a range of specialist funded and commercial sectors.

5 Market Tracking International Company Limited (MTIC) (2000) The European Art Market 2000, London: The European
Fine Art Foundation (TEFAF).

6 Morris, Hargreaves and McIntyre (2004), Taste buds: how to cultivate the art market: executive summary. London: Arts
Council England.

7 Louisa Buck (2004), Market Matters: The Dynamics of the Contemporary Art Market, Arts Council England.
8 Morris, Hargreaves and McIntyre (2005), Making it to Market: Developing the Market for Contemporary Fine Craft, Arts

Council England.
9 Based on all capital awards to visual arts projects over past 10 years to artists studios/workspaces.
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— We funded Wireless London, a report and Wireless Festival delivered in 2005 which explored
recent developments in wireless networking (WLAN) in London by comparing a range of
networks built by freenetwork groups, commercial hotspot providers, and public sector initiatives
recommending the need to encourage public sector led enterprises and partnerships and the
development of WLAN in the home.

Broadcasting strategy

As part of our distribution policy we are developing a strategy for our engagement with broadcasters. We
believe that broadcasting oVers a mechanism for growing the audience for the arts, making the case for the
value of the arts, and giving artists a space to create and develop new work.

Arts Council England has partnerships with all the major broadcasters—BBC, Channel Four, FIVE and
to a lesser extent ITV. Over the past few years we have developed a long-term partnership with the BBC,
expressed in a Memorandum of Understanding (MOU). The BBC and Arts Council England have
considered how they could work together more eVectively by establishing a partnership to deliver
complementary objectives for the development of the arts and arts broadcasting across England. As the
largest patrons of the arts in England, we support and nurture artists, providing new commissions for writers
and performers, backing creative risk taking and innovation and we have a shared cultural entitlement
agenda. We are committed to working across platforms and between the “live” and broadcast arts sectors
with the objective of building and sustaining audiences for the arts and fostering the country’s creative
talent. A copy of this MOU is provided in the appendix along with details of current projects that are of
interest to this inquiry.

Research and Development

Arts Council England has engaged with external partners to develop ideas and investigate issues relating
to new media and the creative industries. These areas of research and development include:

Digital convergence and media technology

— Building on many years of engagement with new media technologies and the arts,10 we recently
organised in conjunction with the Arts and Humanities Research Council (AHRC) and Watershed
Media Centre, Bristol the “Up To Speed”: The Potential of Broadband as a New Space for Research,
Development and Production event. This event explored the potential for high-speed broadband
networks as a new space for cultural research, production and distribution and drew together
researchers, creative industries, arts and media practitioners and policy makers including the
Department for Trade and Industry (DTI) to address the key challenges and opportunities in
collaborative partnerships and knowledge transfer between these sectors.

— We are producing case studies of innovative partnerships across the arts and commercial sectors—
one example is Under Blue Skies, involved a partnership between Arts Council England, the
Watershed Media Centre and Hewlett Packard. Details for this example are provided in the
appendix.

— Arts Council England also contributes to the DCMS Creative Industries and Higher Education
Forum and plays a key role in the forum’s research and knowledge transfer task group. This group
oVers opportunities for knowledge exchange between arts, humanities and sciences in the interests
of innovation at research and development stages. The group produced a paper (“Unweaving the
Rainbow: research, innovation and risk in the creative economy”) that recommends a re-evaluation
of the current limitations of the current classification framework for research and development in
the creative industries. The group will also be feeding into the forthcoming review of Intellectual
Property Rights set up by the Chancellor and the Minister for the Creative Industries. Arts Council
England will be working closely with the AHRC, which leads this task group to represent the
interests of the public sector and ideas of public value in relation to the forum and the review.

— We invest in a range of challenging projects such as Marisa Carnesky’s Ghost Train which was a
full scale working ride using audio-visual. It was toured to east London, Birmingham,
Glastonbury Festival and Manchester. Another example includes Ghost Ship; a partnership
between Locus ! and the Southampton University Marine engineering department, and the artist
Chris Burden. This project gained wide national coverage. It involved a computer aided boat
sailing unmanned from the Fair Isles to Newcastle as part of the international Tall Ships Race.
Mute magazine has just switched to being produced through print on demand (POD) technology
and have added a facility for users to make their own personalised collections of POD content,
straight from the website.

10 Arts Council England provided the UK Representation on the Council of Europe’s Culture, Communication and New
Technologies Committee in 1998–2000.
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— The ArtPark project, currently in development, involves the creation of an enhanced technical
infrastructure for FACT that will support future development and needs within the media arts
sector and create a strong technical platform for the organisation. It will provide a national
support structure for web based artwork, a resource and archive facility for new media art and
an online environment linking a number of community-based remote access points (satellites) to
FACT’s facilities and resources.

— Arts Council England is represented on the DCMS Live Music Forum. The aim of this Forum is
to work with the music industry and other key stakeholders to promote the performance of live
music and to monitor the impact of the Licensing Act 2003 on this artform. The forum is charged
with responsibility to implement initiatives that will promote the performance of live music.

— Arts Council England encourages the research and development of practice essential to new media
work through our regularly funded organisations. The Digital Research Unit based in
Huddersfield, crosses over with contemporary art, new media creative industries and higher
education and facilitates the creative research ambitions for artists.

Arts and the Law

Arts Council England is undertaking a long-term programme of activity about art and law, which began
in 2001. A key starting project for this work was a conference with CODE (Collaboration and Ownership
in the Digital Economy) looking at how innovation is stimulated by means of collaboration, networking
and new models of intellectual property including open source approaches within software. In 2004 we
supported the Intellectual Property and the Public Domain Summit at the Royal Society of Arts. This
brought together artists, activists, and industry representatives to examine the role of IP in terms of new
business models, innovation and public access to cultural materials.

— On intellectual property and new business models, we held The Music and Technology conference
in association with the Royal Society of Arts, which included many speakers from industry as well
as lawyers and consumer groups. Ways of Working 2 examined the artist’s relationship to the
developing relationship with copyright law.

— The Open Business Project—is an international project with partners in Argentina, Brazil and
South Africa, examining and indexing new modes of business that are developing in relation to
a changing intellectual property environment. This includes an online resource that collates and
distributes information about new models of business and cultural practice. The project has only
been running for a few months and is already receiving 4,000 hits a week.

One key area of work concerning artists and the law is that surrounding the use of the Creative Commons
licences. The Creative Commons licences, which are now part of UK law, provide access to digital materials
and, under certain conditions, permit the creative use of copyrighted material. Prior to their adoption into
our legal framework, Arts Council England worked in collaboration with Oxford University, holding a joint
workshop with a dozen artists to test the licenses. We are currently working with the BBC Creative Archive
on a one-year project that supports two artists, to look at a licensing system they have developed that is
similar to the Creative Commons licences, to produce new works within the Creative Archive project. We
are currently assessing the use of these licences in conjunction with the Young Foundation and the Open
Society Institute. A report on this project will be available in early spring.

Conclusion

New media and the creative industries are becoming increasingly important to all the work of artists and
arts organisations. While our development work in this area has been going on for some time, it is only in
the last few years that its value has been recognised in an economic and international context by other
organisations and Government.

Our submission outlines some of the areas of our new media and the creative industries activity. There is
a great deal more happening within our sector that we have not included, not least because some of the work
is yet to be completed. However, the next few years will be significant for our policies in this area, and as
Government becomes more aware of the direct benefits of supporting these areas of the economy, the more
we can showcase the crucial work of those artists and arts organisations within it.

However, we believe there are two matters outlined in our submission that the Committee may wish to
focus on. Firstly, issues concerning artists and the law, particularly developments around digital rights
management systems. We believe that the Government has a role to play in making sure that competition
and innovation are encouraged appropriately, and this has to be balanced against the needs of artists.
Additionally, we have noted in our submission that there is a need for appropriate training and low-cost
legal solutions for artists and arts organisations around their legal rights. While Arts Council England is
working in this area, the Committee’s support for ensuring appropriate support mechanisms would be
welcome. Finally, we would remind the Committee of our Arts Council England distribution policy (p.10),
which we believe provides a mechanism for engaging some of the challenges and opportunities the
Committee is addressing. We also welcome your support for this approach.

28 February 2006
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Memorandum submitted by the Association of Independent Music

About AIM and the UK Independent Record Sector

AIM is the non-profit trade body established in 1998 by UK independent record labels to represent
the independent record sector. This sector accounts for some 20% of the UK market with 2004 sales
worth nearly £0.5 billion from mainstream retail alone. Overall this sector is worth around £650 million
and its significance is underlined by comparison with the entire (subsidised) British film industry, which
on a like-for-like basis that has a value of about £673 million.11

AIM is recognised as the legitimate voice of the British independent music industry, representing 900
members from the smallest start-ups to substantial companies with turnovers in £millions, including the
largest and most respected independents in the world. AIM promotes this exciting and diverse sector
globally, leveraging the sector’s collective power as a “fifth major” alongside the four record business
multinationals: the work of this organisation enables its members to grow, grasp new opportunities and
break into new markets.

Independent sector artists have claimed the Mercury Music Prize for three years running and earned
two-thirds of nominations in 2005, as well as scoring highly with 2005 Brit Award nominations and
coming second only to the giant Universal Music Group as regards awards won—including the Best
British Group accolade for Franz Ferdinand. This sector accounted for 30% of all silver, gold and
platinum UK artist albums 2004, and for nine of the world’s 20 most critically acclaimed albums in the
same year.

Among the thousands of UK independent-signed artists are Bjork, The Killers, Bloc Party,
Stereophonics, The White Stripes, The Strokes, Basement Jaxx, The Prodigy, Paul Weller, Badly Drawn
Boy, Pixies, Mylo, Antony & The Johnsons, Robert Plant, Nitin Sawnhey, Elbow, The Zutons,
Babyshambles, Arctic Monkeys, Arcade Fire, Royksopp, Roots Manuva, Coldcut and M.I.A.

As SMEs as well as creative entities AIM’s member companies are interested in opening up revenue
pathways oVered by new media and the new digital distribution channels, and this organisation certainly
supports the Government’s commitment to modernise copyright and intellectual property so that they
are appropriate to the digital age.

Taking up some of the points specifically mentioned in the CMS Committee’s call for evidence:

1. The impact upon creative industries of recent and future developments in digital convergence and media
technology

Independent music companies have always been willing to welcome, to use and to maximise the
opportunities which these developments oVer. There is ample and continually-growing evidence of this
in the ways that they individually use new media to creatively and to bring their artists and products to
market. Several of AIM’s members are online record labels, producing no manufactured product at all.

Aligned with its members attitudes and aspirations, AIM has through its new media arm AIM Digital,
agreed collective licensing deals with MSPs (online music service providers) Sony Connect, Yahoo,
Musicnet, eMusic, Karma Download, Tunetribe and others, and remains the only organisation to have
concluded deals with both old and new versions of Napster.

So this music industry sector is actively seeking to ensure that the impact of new media and digital
dissemination is a benefit wherever possible. However, AIM strongly contends that the commercial
applications of digital convergence and media technology developments must be part of a properly
licensed and regulated business environment, under Copyright legislation. The representatives of the
British music small business economy want to see new media exercise supply chain responsibility online
just as it must be exercised by operators in the oZine business world.

This means that commercial enterprises which make money from the dissemination of content online—
the ISPs (internet service providers) which are an established and substantial link in that commercial
process—must a proper source of revenue for the owners and creators of the recorded music copyrights
which are shared and copied by the consumers of their services, thus creating revenue for the ISPs. It
is not sensible that one link in any supply chain is absolved from paying a fair recompense or licence
fee to those higher in that chain while earning profit from those lower in the chain for the use of
intellectual property.

11 The value given here for the British film industry is based on information from the British Film Council relating to UK share
of total box oYce ernings in 2004 and UK share of total volume of DVD and VHS retail sales and rentals (most up-to-date
figures available being those for 2003).



3382272005 Page Type [E] 08-05-07 12:54:59 Pag Table: COENEW PPSysB Unit: PAG1

Ev 324 Culture, Media and Sport Committee: Evidence

2. The eVects upon the various creative industries of unauthorised reproduction and dissemination of creative
content, particularly using new technology; and what steps can or should be taken—using new technology,
statutory protection or other means—to protect creators; and

3. The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

AIM and its members take the view that in this context it is time for a fresh and innovative approach to
“unauthorised reproduction and dissemination of creative content”. Where this involves commercial
activity of any kind, copyright protection must be strong and enforceable, within an eYcient licensed
environment—as indicated in the response to point 1.

But it is time to look afresh at this issue where the consumer as a private individual is involved.

AIM acknowledges the fact that the means of recorded music consumption in the digital age will force a
change away from the traditional business model of asset ownership and retail sale initiated by the rights
owner (“top down” model), and towards a user-led and consumption-based (“bottom up”) business model.
In that new transaction the music user should ideally pay for the use of copyright as part of the act of
consumption.

This points clearly to the need for creators and owners of copyright recorded music to step forward, from
an age in which they have as a right controlled and/or denied access to their copyright content to an age in
which they have right to remuneration in exchange for to liberalise the process for the consumer.

AIM’s member companies are primarily artist-orientated and want to give their artists every possible
opportunity to reach national and international markets: using rather than refusing new technologies;
encouraging broad and niche consumer access to new music; avoiding a punitive approach to copyright
enforcement and realising that loss of some measure of copyright control is a factor in reaching new and
enthusiastic music markets around the world—and believing that there can be a fresh approach to all
these factors.

4. Where should the balance lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments?

While acknowledging the importance of this question, and the fact that strong opinions on it are held by
some music business sectors, AIM for the moment will respond only very briefly and generally. The
independents at present take the view that the Creative Archive is just one of many current approaches to
giving the public access to music in the digital age. These are early days in the development of radical change
to business models, public attitudes to copyright and reshaping of markets, as technology becomes
increasingly sophisticated and accessible. AIM is considering these issues from all possible angles and will
make its position known when that position is fully formed and agreed.

In conclusion: From the perspective of the independent music sector the developments of new media and
digital dissemination of content are new techologies which work, and in themselves are essentially neutral:
the impact on copyright creators and owners and their businesses relates directly to how these technologies
are used and regulated and how they integrate with the need for fair remuneration along the entire supply
chain from creator to consumer.

AIM stresses that the independent sector survives and thrives on creativity, innovation and ingenuity in
developing artists and on applying the same approach to running very small businesses (although a few of
these have over the years successfully become very large). Independents are primarily artist-orientated and
want to give their artists every possible opportunity to reach national and international markets—using
rather than refusing new technologies; encouraging broad and niche consumer access to new music;
avoiding a punitive approach to copyright enforcement; knowing that Digital Rights Management Systems
(DRM) cannot and will not oVer a complete answer; realising that loss of some measure of copyright control
is a factor in reaching new and enthusiastic music markets around the world—and believing that there can
be a fresh approach to all these factors.

AIM has commissioned research and presentation of considerably more detailed proposals on the
principles and practicalities of these issues, within a full range of AIM proposals for an approach to
copyright reform, and will shortly publish a full paper on this subject. This paper will be made available to
the Chairman of this Select Committee.

11 April 2006
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Memorandum submitted by the Authors’ Licensing and Collecting Society Ltd

Protecting and Promting Authors’ Rights

The Authors’ Licensing and Collecting Society Limited (“ALCS”) is the UK rights management society
for writers of all genres of literacy and dramatic copyright works including fiction, journalism, plays, poetry,
academic texts, TV and radio scripts and story-lines, dramatisations, translations, abridgements and
adaptations.

Established in 1977 and wholly owned by its writer members (of whom there are currently 52,000), ALCS
is a not-for-profit, non-union organisation. The Society’s governing body, the Board of Directors, is
composed of elected Ordinary writer members, and writers nominated by its two Corporate members, the
Society of Authors and the Writers’ Guild of Great Britain. Since its foundation, ALCS has paid writers
over £100 million in fees and today it continues to identify and develop new sources of income for writers.
To provide further information about ALCS, we enclose a copy of our Strategic Plan and Annual Report
for 2005–06. Additional information is available on our website at www.alcs.co.uk.

ALCS is grateful for the opportunity to contribute to this inquiry and would be pleased to provide further
information or assistance to the Committee as required.

We have responded to the parts of the questionnaire that we feel have a direct bearing on the interests of
our members, and writers generally.

The Impact upon Creative Industries of Recent and Future Developments in Digital Convergence
and Media Technology

1. New technology generally presents both opportunities and threats for writers. The ALCS Strategic
Plan briefly analyses these as follows:

— much wider and faster national and international promotion of, and access to, their works;

— opportunities for simple copyright and moral rights messages to be placed in front of every
potential reader/user;

— rapid, secure electronic payment systems; and

— the capture and storage of usage and rights ownership data to allow royalty payments through
individual or collective licensing schemes, by means of use of Digital Rights Management (DRM)
technology both to track transactional use and to record writers’ rights;

Vs

— the possibility that readers/users may have little or no understanding either of copyright or moral
rights; and

— widespread and uncontrollable infringement or abuse of copyright or moral rights, incapable of
control except by restrictive rights management technology in the hands of a few global
conglomerates.

2. Digital technology oVers users far greater choice in terms of the way in which they access and interact
with creative content. From a writer’s perspective, the same technology provides an incentive to create, by
providing the means to entertain, educate and inform new readers and explore new markets. If current and
future advances in new media technology are to deliver both of these objectives—as it should—then a
balance must be struck between the provision of access to content and the observance and understanding
of the following basic principles:

(i) the recognition of the rights—both economic and moral—in the underlying content; and

(ii) the need for the development of an appropriate and equable infrastructure to ensure that the
on-line use of creative content may be audited and, where the creator so chooses, remunerated.

This delicate balance was neatly summarised in the recent EC staV working paper on the issue of the
creation of digital libraries:12

“Solutions have to be found that respect the legitimate interest of creators, while enabling full use
of the potential of the new technologies.”

3. To ensure that the creative industries sustain and exceed the contribution made to the UK economy
(8.2% GVA, DCMS 2003) in a technologically converged marketplace, we suggest that eVective initiatives
that bring together the various industry stakeholders are vital. The cross-departmental Creative Industries
IP Forum, demonstrated the value of such partnerships and we welcome the government commitment to
pursue the recommendations of the Forum. We also welcome the inclusion and representation of “cultural
institutions” within the DCMS Creative Economy Programme initiative.

12 SEC(2005) 1194, Annex to the: Communication to the Commission “i2010: Digital Libraries”.
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We are similarly encouraged by the recent DCMS open consultation on the EC i2010: digital libraries
programme—and the resulting UK response published in January—as a positive example of the value of
open and broad consultation processes, in the development of policy and strategy.

4. In brief, we suggest that it is vital to the long-term sustainability of the considerable contribution of
the Creative Industries to UK GDP to give equal recognition (in terms of legal and social policy) to the three
key stakeholders groups:

(i) creators;

(ii) content producers/providers; and

(iii) users.

The importance of the role played by the initial creative input in driving subsequent commercial initiatives
was clearly identified in the Treasury-commissioned Cox Review of 2005:

“Creativity, properly employed, carefully evaluated, skillfully managed and soundly implemented,
is a key to future business success—and to national prosperity.”13

Policy makers need to ensure that the opportunity to benefit from new technology flows along this chain;
robust, credible and fair frameworks for licensing and remuneration are central to this aim (expanded
further under subsequent headings).

5. Although digital convergence produces mixed-media products which potentially comprise multi-rights
issues, this should not be seen as a bar to eVective licensing solutions. The European cable retransmission
model shows how users and broad-based rightsholder groups can deliver workable schemes to commercial
users. Looking at a specific UK example, the Educational Recording Agency (ERA) scheme provides a
similar “multi-repertoire” rights clearance to educational establishments. The tables annexed to this
response provides a simple breakdown of the fees received by writers from this and other “secondary use”
sources, administered by ALCS, during the past 10 years.

6. As this section deals with “. . . recent and future developments . . .”, it is worth noting the lessons that
the creative industries may be able to learn from recent experiences. During 2005 the Google Book Search
Library Project was launched with accompanying positive public messages regarding the need to use new
technology to provide information/access to content. The internal reality—discord, disarray, lawsuits—
clearly demonstrates that “an act now, ask later” approach is not supportable, and will ultimately damage
the public perception of both rightsholders and providers. We stress again the value of communication and
collaboration and suggest that the DTI, DCMS, and DFES all have a role to play in ensuring that the UK
achieves the balances enshrined in EC copyright law,

“The objective of proper support for the dissemination of culture must not be achieved by
sacrificing strict protection of rights . . .”.14

The Effects upon the Various Creative Industries of Unauthorised Reproduction and
Dissemination of Creative Content, Particularly Using New Technology; and What Steps Can or
Should be Taken—Using New Technology, Statutory Protection or Other Means—to Protect
Creators

EVects

1. The most obvious and well-publicised eVect of unauthorised reproduction and dissemination on all
areas of the industry is financial. Following the experiences of the music sector, TV and film piracy is
increasing at an alarming rate, within the UK. The Federation Against Copyright Theft (FACT) report a
133% increase in domestically produced illegal copies of DVDs during 2004–05, with the result that three
out of every 10 videos/DVDs currently sold in the UK are illegal copies.

Aside from the impact on the market for the sale of “physical copies” the emergence of p2p file-sharing
networks continues to take revenue away from the industry. The British Video Association noted a three-
fold increase in illegal downloads of film/TV works in 2003–04, leading to an overall loss to the DVD sales
of market of £45 million. These losses not only aVect the future of creative and economic investment but
also the breadth and quality of content that is ultimately oVered to consumers.

2. The economic rights associated with and underpinning creative activity are prominent in debates of
this nature, and rightly so. Less “airtime” is given to the moral rights aVorded to creators, by law, to protect
the integrity of their works and their personal and professional reputations. Although technology should
be a driver of creativity, it should not be seen as a substitute for original thought or endeavour. The
Qualifications and Curriculum Authority 2005 Report warned that, “The availability of the internet is a
powerful aid to learning but carries a new generation of risks of plagiarism.”15 Quite apart from the legal

13 The Cox Review of Creativity in Business: building on the UK’s strengths, September 2005.
14 Recital 22, Directive 2001/29/EC.
15 A review of GCE and GCSE coursework arrangements, QCA (2005).
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and moral implications, it is clearly not in the interests of society at large to produce “a cut and paste
generation” that does not understand the diVerence between the free flow of information and the flow of
free information.

3. A culture of unrestricted copying and sharing of materials also has clear potential to damage the hard-
earned legitimate usage structures that are currently in place. The knock-on eVect in compliant sectors
benefiting from well-established voluntary/statutory schemes may be the perception that licences are
overpriced or legally superfluous.

4. A similar knock-on eVect may be seen in the libraries sector where a culture of “lending” between
individuals on-line, facilitated by p2p sites, may diminish the role and value of public libraries—described
by Culture Minister David Lammy in a speech to the ALCS 2005 AGM as “vital civic, cultural spaces”—
to the detriment of both users and creators.

Steps

1. Support for the principle of fair pay for fair use. We wholeheartedly support the views expressed by
Lord Sainsbury, speaking at the Creative Economy Conference held in October 2005, as part of the UK EU
Presidency. “If consumers are given a legitimate and attractive alternative to pirated products, they will buy
them. OVering consumers compelling new content in innovative ways, simple for the consumer to use and
at a fair price must be the way forward for all the creative industries.”

2. Education & Awareness. Support—both political and financial—is required to sustain initiatives such
as the recent Industry Trust for IP Awareness National Consumer Awareness Campaign. The key message:
piracy is not a victimless crime must be emphasised. While recent research16 suggests that consumers
continue to make the connection between piracy and

(a) local/organised crime; and

(b) loss in revenue such as taxation, there is little evidence to suggest that consequent losses to creators
with low economic status or indeed, loss of future creativity itself, is seen as significant.

This is clearly an area requiring further attention at a policy level. We are encouraged by the 3-step action
plan set out in the government response to the CI IP Forum Education & Communication Working Group
report, and agree with the inclusion of creators themselves as part of the groups for whom assistance in
appreciating the value of IP may be of value. Faced with new models for the distribution of their works
on-line—such as the fee-free options oVered by the Creative Commons licensing schema—individual
creators need to be made aware of the full life cycle value (present and future) of the works they produce.

On a practical level, if technology is to be used to grant access to users, then the same technology must
also be employed, at the point of contact, to deliver educational and rights awareness material to those users.
This is particularly important in the context of young people who have grown up with the ubiquity of
technological access, but may have missed out on the opportunity to appreciate the role played by IP rights
in sustaining the individual creator who produces the music, books, films and video games etc that they
enjoy.

These messages do not need to be presented as formulaic (or overtly threatening) legal notices. The
combination of technology and creativity should oVer the opportunity to use imaginative and interactive
means of delivering rights awareness messages—and not just to youthful audiences.

3. Enforcement (general). The adoption of harmonising European legislation in this area demonstrates
an overall understanding of the need to protect both the commercial and the cultural value of the creative
industries:

“without eVective means of enforcing intellectual property rights, innovation and creativity are
discouraged and investment diminished.”17

Again, the government response to the work of the IP Forum is encouraging, both in terms of supporting
overarching initiatives under the Patent OYce’s National IP Crime Strategy, as well as providing practical
solutions to encourage and sustain enforcement activity at the grass roots level.

4. Enforcement (new media). Regarding the specific issue of policing on-line infringements, we suggest
that the raft of measures introduced into Part VII of the Copyright Designs and Patents Act (1988), on
implementation of the EC Copyright Directive provide a comprehensive set of measures. The challenge now
for policy-makers is to ensure that, particularly in cases of the most serious commercial infringements, the
available civil and criminal sanctions are vigorously (and visibly) applied.

5. A fair, legal balance. The 2005 Labour Party Manifesto stated, “We will modernise copyright and
other forms of protection of intellectual property rights so that they are appropriate for the digital age. We
will use our presidency of the EU to look at how to ensure content creators can protect their innovations
in a digital age . . .”. It seems that this work will now form part of the analysis carried out by the Gowers
Review in the context of the reasonableness of “provisions for ‘fair use’ by citizens.”

16 Fake Nation, Intellectual Property Theft and Organised Crime Project, 2005.
17 Recital 3, Directive 2004/48/EC.
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As technology permits widespread copying (and dissemination) of copyright works, the question for
policy-makers is how to balance this activity with the legitimate interest of the underlying creator to receive
adequate reward and recognition for these uses. In many jurisdictions (although notably not the UK) private
copying levies have sought to address this issue—with extension to digital copying media the subject of
considerable current debate, not least in France and Germany. The continued appropriateness of such
schemes in a digital use environment is currently under review as part of the EC review of the “Copyright
Acqis”. In considering the future of private copying levies it is worth noting that UK writers have, over the
past four years, received some £3.5 million in fees from schemes in France, Germany, Spain and the
Netherlands. Had they been citizens of those four countries, that amount would have be from 10–100 times
as great—a significant contribution to the writers’ ability to continue to create.

Further debate surrounds the role played by commercial intermediaries enabling the copying (and, in
some cases, sharing) of copyright works. 2005 saw judicial recognition of the role played by commercial
providers of file-sharing software in enabling user infringements, in the Grokster (US) and Kazaa
(Australia) cases. An equivalent UK decision has yet to be tested.

It is often suggested that DRM systems will, in time, provide solutions to these issues of audit and
remuneration for usage. While this may ultimately prove to be the case it is clear—not least from the 2004
Report of the EC High-Level Group on DRMs—that universally acceptable (and interoperable) systems
are still some way oV. The current position requiring an individual creator to police file-sharing websites,
and then undertake the costly and sometimes complex process of securing the removal of infringing material
reflects an inequity in the current balance between creator and user.

This position seems to fall short of the model envisaged by the EC when framing the provision of the
Copyright Directive,

“A fair balance of rights and interests between the diVerent categories of rightsholders, as well as
between the diVerent categories of rightsholders and users of protected subject-matter must be
safeguarded.”18

We therefore submit that, if the role played by creators in contributing to the commercial success of the
creative industries is to be sustained, the issue of providing to them fair, legally sanctioned remuneration
for the use of works should form a significant part of any analysis of the present legal framework.

6. DRM/TPM/RMI

When promoting further research into the use of technology as a means of providing fair balance solutions
between creators and users, it is vital that the public message is clear. The term “DRM” should, in the
interests of clarity, be broken down into its constituent parts:

(a) technological protection measures (TPM); and

(b) rights management information (RMI)—before analysing the potential for the protection of
creators and their works.

The debate regarding the use and application of TPM systems tends to focus on issues of access and, by
extension, the perception that certain commercially empowered rightsholders will use technology to “lock-
down” content to the detriment of users. Arguably such a debate is an inevitable part of the process by which
society adopts and adapts to new technologies. There is however a real threat to creativity and future
economic and cultural diversity, if the creator is squeezed out of the debate between information producers
and users regarding the use of TPMs and their role in the provision of access.

On a more practical level, the development (and legal protection) of RMI systems has the potential to play
a key part in delivering the kind of detailed usage meta data that will underpin fair remuneration schemes for
creators in a digital-use environment. For example the ISTC (International Standard Text Code)—currently
being developed under the auspices of the International Standards Organisation (ISO)—aims to provide
greater granularity in the identification of textual works, and will be of value to organisations like ALCS in
dealing with the flexibility inherent in digital copying and dissemination of works.

The Extent to Which a Regulatory Environment Should be Applied to Creative Content Accessed
Using Non-traditional Media Platforms

1. Regulation of access can take various forms—legal, technological/a combination—but the overriding
criterion is proportionality: no perceived “locking-down” of content, rather access granted based on fair
terms. If the correct balance is struck, the evidence suggest that—unauthorised use diminishes: in January
2006 the IFPI reported that, for the first time, the number people choosing to download music legally in the
UK had overtaken those obtaining songs through illegal file-sharing services (5% : 4%).19

18 Recital 31, 2001/29/EC.
19 International Federation for the Phonographic Industries, Digital Music Report 2006.
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2. Proportionate and appropriate regulatory solutions will emerge from discussion/negotiation between
rightsholders and user groups. The well-established UK environment for the collective licensing of printed
works, under the Copyright Licensing Agency (CLA) scheme, ably demonstrates the value of such
discussions. Under the CLA scheme, users are able to copy (by means of reprography and digital scanning)
a vast repertoire of works, based on a single point of contact with a licence provider. A working relationship
between the creators of literary and artistic content on the one hand, and the publishers of the works
incorporating this content on the other, is essential in providing this facility to users. These relationships—
and the formal, legal agreements underpinning them—are the product of many years of working together
to understand and appreciate the issues surrounding the rights and rightsholders within each group.
Similarly the relationships between the rightsholders and various licensed sectors, reflect many years of
working together to achieve usage terms and tariVs that are acceptable to both groups. We therefore submit
that, in the context of the present discussion, serious consideration must be given to the value oVered by
established rightsholder joint ventures, in identifying solutions to permit legitimate digital copying and
delivery of works to users.

3. A “light-touch” regulatory environment to suit “non-traditional” media platforms should, of
necessity, deploy the same platforms to provide access to licences. For example:

(a) oVering point-of-contact licensing;

(b) applying rights management information/standard Identifiers to permit the making of supportable
micro-payments;

(c) collaborating with government/other partners to ensure that education/awareness rights messages
are embedded within the overall function; and

(d) improving accuracy in the distribution of remuneration fees—to give both users and rightsholders
confidence in the overall process.

4. With a view to extending and adapting current licensing frameworks for a the digital-use market,
recent EC regulatory measures for collective rights management bodies20 have aimed to sharpen their
competitive edge—focusing on issues such equitable distribution/deductions, non-discrimination,
accountability and transparency.

5. As discussed above, the statutory framework must also support the provision of licensing schemes as
part of a regulatory environment. If loopholes permit use—who needs/wants a voluntary licence?

Where the Balance Should Lie Between the Rights of Creators and the Expectations of Consumers
in the Context of the BBC’s Creative Archive and Other Developments

1. We submit that the correct balance lies between the legitimate interests of creators—reward for their
economic rights, respect for their moral rights—and eVectively harnessing new technologies in the provision
of content to users. In finding this balance policy-makers need to ensure that the opportunity to benefit from
new technology is enjoyed by both groups through, for example, the provision of robust, credible, usable
and, most importantly, fair frameworks for licensing and remuneration.

2. It should be emphasized that the right to interact with cultural works and the rights protecting those
works can and should co-exist. Indeed this essential interrelationship between robust IP rules and the
creation and use of content, was recently enshrined in points 16 and 17 of the Preamble to the UNESCO
Convention on the protection and promotion of the diversity of cultural expressions (2005):

Emphasizing the vital role of cultural interaction and creativity, which nurture and renew cultural
expressions and enhance the role played by those involved in the development of culture for the
progress of society at large.

Recognizing the importance of intellectual property rights in sustaining those involved in cultural
creativity.

3. The Creative Archive, by design, blurs the traditional distinction between creators and consumers;
while all creators are also users, the CA aspires to turn users into creators. Do those creating new works
under the terms of the CA not want/expect the chance to protect the rights in their new creations?

4. The overall balance will be better maintained—if and when the pilot scheme extends to material not
wholly owned by the BBC—to the extent that the CA providers are able to address the possible public
misconception that BBC CA content is all “publicly owned” material. Clearly the BBC may choose to make
certain content freely available as part of its Public Service remit, but “non-BBC” content will require a
licensing solution. On a practical note, it seems that the CA user point-of-contact provides a useful
opportunity to ensure that rights awareness messages are communicated and ALCS, through the Creators’
Rights Alliance, has lobbied the CALG on this point.

20 Commission Recommendation on collective cross-border management of copyright and related rights for legitimate online
music services (2005/737/EC).
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5. There is a danger that promotion of creativity and creative usage further undermines the already weak
UK statutory provisions on author’s moral rights. It is vital, in a digital-use environment, such as the CA,
where an individual’s work may be readily shared, manipulated, republished or adapted, that this further
level of legal protection for an author’s name and reputation is maintained and respected.

6. It is worth noting that, in addition to addressing the balance between the expectations of creator and
consumers in projects of this nature, the pivotal role played by the intermediary provider should not be
overlooked. The recent problems surrounding the Google Library Project demonstrate the kind of negative
public perceptions (of both creators and providers) that arise from poor communication and consultation
processes.

APPENDIX

Overall Breakdown of Income 1996-2005
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Memorandum submitted by Edward Barrow

1. Background

This response is submitted in a personal capacity by Edward Barrow, a copyright consultant specialising
in new media.

It represents purely his personal and professional opinions, not those of any of his clients.

2. New Business Models

The new media, in particular connected, on-line media, are already having a great impact on the “creative
industries”, and indeed on society as a whole; an impact which is likely to turn out to be as significant as the
invention of the movable-type printing press itself.

The creative industries must adapt to a new environment having two major characteristics, and two
associated issues:

2.1 Non-industrial reproduction

The reproduction of creative content is no longer exclusively an industrial process. Anyone with the
equipment necessary to access creative content—a digital computer of some form—has the ability, unless
the ability is disabled by some technology, to reproduce content. Compare this to the printing press, which
requires substantial investment in plant and typesetting.
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2.1.1 Protecting Investment

Copyright developed in the centuries following Herr Gutenberg’s invention in order to protect the
investments made by printers and publishers. But its social and economic significance is that it underpinned,
and continues to underpin, a business model in which many people each pay a little towards the cost of
creative content.

Preserving this business model is, arguably, desirable: the alternative is that the first consumer will be
forced to bear the entire cost of production (as distinct from the costs of reproduction, which continue
to fall).

2.2 Interactivity

Connected devices are read-write, which means that the citizen is no longer a mute consumer but can be
an active participant in the creative process.

2.2.1 Unleashing the creative citizen

One of the most significant features of the new media is its potential to unleash the creativity of individuals
who have hitherto been denied access by established barriers to entry. This potential is already being realised
in, for example, the proliferation of “blogs”—which may be this year’s fad, but which nevertheless represent
an important change in the dynamic of public expression.

Technologically, the read-write capabilities of the new media are the consequence of its ability to
reproduce content freely, and vice versa; controlling one necessarily involves restricting the other.

3. Trust—The Missing Component

Non-industrial reproduction, including photocopying, home-taping and now file-sharing, has seriously
undermined the copyright-based business model in which many people each pay a little towards the
production costs of creative content. These costs involve skilled, creative people—authors, editors,
producers, performers and directors—and do not fall in the same way as reproduction costs fall. The fact
that we can buy, for less than £20, a music CD whose production involved months of rehearsal by a full
orchestra; or for a similar price a book which took the author half a lifetime to write, is an important
democratic benefit of which we should not lose sight in the rush to embrace everything free and open.

Yet home-taping and file-sharing have undermined the creative industries’ trust in their customers, to the
extent that they find it necessary to impose digital rights management “solutions”, in some cases by
deception. The most egregious example of this remains the notorious use by SonyBMG of the XCP content-
protection system which installed software without the user’s consent and in so doing introduced dangerous
vulnerabilities to the user’s computer system; but it is by no means the only case.

3.1 DRM and Distrust

DRM is, almost entirely, predicated on the distrust between the creative industries and their customers.
This distrust, rather than the entirely understandable goal of wishing to protect the “many people each pay
a little” business model, is the main driver of investment and deployment of DRM and is its main weakness.

3.2 The Music Industry and its consumers

The music industry is youth-focused and has to face the fact that its most avid and loyal consumers tend
to have low disposable incomes, yet for a large part of its income it depends on a demographic described as
“£50 man”21. Unlawful use of content is not universally bad for the music industry; indeed, to some extent
it depends on the free exchange of unlawfully-copied, infringing copies whether by file-sharing, home-taping
or even, in some sectors, by pirate radio broadcasting, to promote and disseminate its artists.

This unlawful use enables younger consumers with less disposable income to consume more, and more
diverse music than they might otherwise do.

3.2.1 Bogus Arithmetic

The committee should beware of the bogus arithmetic sometimes used to quantify the industry’s losses
to unlawful copying. If those who currently use unlawful means (such as file-sharing and home-taping) to
enjoy their music were forced to pay full price for the content they now “steal”, it is inconceivable that they
would do so, since they do not have the disposable income. They would just listen to less music.

21 Referring to the average spend per visit to a record store; £50-man is typically middle-aged.
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4. Rebuilding Trust

A healthy industry trusts its customers; the mainstream creative industries, arguably for good reasons,
do not. The level of distrust between the creative industries and their customers has never been higher, and
will only get worse if the industry proceeds on its present course. The current generation of digital rights
management solutions will not help rebuild trust, and while the distrust and the tensions remain, the industry
cannot be considered to be in good underlying health, whatever its financial statements may say.

4.1 Setting the limits to DRM

The wholesale dismissal of DRM—as many activists on the “left” of the debate advocate—is as unrealistic
as the suggestion that it should be hard-coded by law into all computing platforms. The existing protections
for DRM set down in Article 6 the EU’s Information Society Directive22, and implemented by the UK
government, have not yet been shown to be deficient and legislative changes, if any, should be deferred until
the market for such protections has matured. (Cases brought under the analogous provisions in the US,
under the Digital Millennium Copyright Act, have, however, highlighted the risks to freedom of expression
in such legislation.)

4.1.1 Principles

A set of six principles to which DRM systems should—in the opinion of this author—adhere is listed as
an appendix.

4.1.2 Trust-Based Digital Rights Management

It is possible to conceive of a system to manage digital rights based on consumers’ trust, rather than on
cryptographic enforcement. Prima facie, such a system might not be able to oVer rightsholders the same level
of assurance as the systems based on strong cryptography, but no system can oVer absolute security; and a
trust-based system could provide equivalent or enhanced levels of both integrity protection and usage
recording.

4.2 Collective Licensing23

Collective licensing has a long history as a solution to diYcult rights management problems (in particular,
but not limited to, licensing the public performance of musical works). It is not without its disadvantages,
but has not significantly been developed for the new media and may still have significant potential.
Economies in the administration of collective licensing as a result of the global nature of the market and by
the application of technology mean that competitive collective licensing—in which diVerent collecting
societies compete to license the same or similar uses of the same content—may now be practical, thus dealing
with the objection that collective licensing creates unresponsive monopolies.

The creative industries, however, have so far preferred to take the DRM route. Collective licensing could
address the same problems but without being based on distrust, therefore helping the creative industries to
rebuild a relationship of trust with their consumers.

5. Alternative Scenarios

5.1 Copyright Breaks Down

If the creative industries cannot maintain a democratic business model (“many people each paying a
little”), the market for creative content will change dramatically, and is likely to become polarised. On the
one hand will be amateur producers, who will rely on a day job for their income; while on the other,
professional productions will have to rely on government, corporate or private patronage and sponsorship.

APPENDIX: DRM principles

This is a set of six principles to which—it is suggested—DRM systems should adhere, if they are to be
acceptable to consumers and to the majority of individual creators.

I have suggested that, in order to be widely acceptable, DRM solutions should meet six basic principles:
Transparency, Privacy, Interoperability, Universal AVordability, Exceptions, and Accessibility.

22 Directive 2001/29/EC of the Parliament and the Council of 22 May 2001 on the harmonisation of certain aspects of copyright
and related rights in the Information Society.

23 The author is a consultant to the Copyright Licensing Agency Ltd (CLA), which carries out the collective licensing of print
publications in the UK. This paragraph does not purport to represent the views of CLA or any of its members.
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Transparency

Consumers must be aware at the time of purchase that content they purchase is subject to DRM, and the
consequences of that protection.

Privacy

The right to read anonymously being an essential component of the right to free expression, DRM should
not collect personal data about consumers or their reading habits (although it may collect aggregated,
anonymised data).

Interoperability

DRM systems should be interoperable, in that protected content should not be tied to any particular
proprietary platforms. It should not be necessary to repurchase content if a user decides to change the
operating system of the computer he uses.

Universal AVordability

The Berne Convention makes the protection of copyright universally-available to all citizens without
formality. If DRM is essential to copyright protection, as its apologists insist, it should similarly be available
to all creative citizens as well as to the creative industries, without artificial barriers to entry.

Exceptions

Exceptions and limitations to copyright law are enacted by Parliament for good reason. For example, the
exceptions for the purposes of Parliamentary or judicial proceedings24—are enacted so that copyright
cannot be used to impede the democratic process or the administration of justice. DRM should not prevent
what Parliament has specifically enabled.

Accessibility

DRM should not prevent the operation of technologies designed to make content accessible to those with
disabilities.

27 February 2006

Memorandum submitted by BECTU

1. BECTU is the trade union for workers (other than performers and journalists) in broadcasting, film,
independent production and live entertainment. Our evidence focuses on two of the issues highlighted by
the Committee:

The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms.

2. We believe a focus on this issue is timely, in the light of the current discussions arising from the revision
of the Television Without Frontiers Directive (TWF).

3. We note Commissioner Reding’s proposals for an extension of TWF to cover non-traditional media
such as television over the internet, television via mobile phones and video on demand, and the new
distinction between linear (ie traditional broadcasting) and non-linear services. We further note the strong
but in our view premature opposition to this from Government and relevant corporate interests.

4. We support, in principle, the proposals for regulation of non-traditional media through TWF.

— We believe the proposal is already suYciently measured and graduated ie it does not seek to apply
the full traditional broadcast regulations to the new media platforms.

— We regard the opposition from telecom/mobile phone/internet companies as blatant self interest
from a sector that would prefer the more market-orientated environment of the E-Commerce
Directive or complete self-regulation.

— We take the view that viewer/consumer interests are best served in a TWF regulatory environment
which is attuned to issues of creative content as well as commerce.

24 S 45 CDPA 1988.
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5. We believe decisions taken now will have far-reaching consequences for the future of the media and
that we should seek to retain the highest possible regulatory standards consistent with a commercially viable
sector. So far, TWF—despite similar initial opposition to “excessive regulation”—has worked well for the
broadcast media in Europe. We believe it can do so equally well for the non-traditional media.

Where the balance should lie between the rights of creators and the expectations of consumers in the
context of the BBC’s Creative Archive and other developments.

Many of our members operate as freelances and are creative professionals owning copyright in the work
they create for the sector. Their skills are wide ranging from directors, designers and art directors, script
and screenwriters, to costume designers, scenic artists, photographers and animators. All produce content
whether in the form of films/programmes or contributions to films and programmes. They look to residuals
or re-use payments to supplement their incomes.

They also value the moral rights in their work, that is, the right to be identified as the author and to protect
the integrity of their work, though due to pressure from broadcasters and producers, many are pressurised
into waiving those rights for audio visual uses.

While we understand and appreciate the BBC’s willingness to experiment with new forms of public
accessibility to broadcast material, the rights needed by the BBC for this public access may in some cases
have been acquired as part of a so called “buy out” ie for no extra payment from the BBC. We hope, but
cannot be certain, that all such rights have been cleared or paid for in the first instance.

It is from this starting point that creators must watch the BBC inviting the public to “Find it Rip it Mix
it Share it Come and Get it” but without any suggestion of “Respect it”! Such an approach, in our view
unfairly raises consumer expectations about what they can do with materials available from the Archive.
We also have doubts about whether consumers signing up to the BBC’s “Provisional Creative Archive
Licence” will take the trouble to read it and thus be aware that it is for non-commercial or educational
use only.

As a public service broadcaster the BBC also has a responsibility to educate and we are disappointed that,
as an experienced communicator, it has not used this opportunity to explain the importance of copyright
to the public, or to explain how copyright benefits creativity and culture. Positive information on copyright
should, in our view, be presented to the public at the very start of the website but disappointingly it can only
be found in the FAQs and even there information is expressed in a way which suggests copyright as an
inhibitor of use rather than as a facilitator. This is despite the fact that the Creative Archive Licence is in
itself a licence based on existing UK copyright law. We hope this issue can be addressed by the BBC.

24 February 2006

Memorandum submitted by Bridgeman Art Library

Bridgeman Art Library—Submission to Culture, Media and Sport Select Committee inquiry into new
media and the creative industries

The Bridgeman Art Library, established for nearly 35 years and employing some 55 people across its four
international oYces, is the world’s leading source of fine art, history and culture with some 250,000 images
available on-line, plus 750,000 historical photographs, from over eight thousand locations. We maintain and
develop a commercial picture library representing museums, galleries and artists throughout the world by
providing a central source of fine art for image users. We also develop educational resource packages,
publish art catalogues, oVer copyright advice, licenses reproduction rights and provide sales services. The
Bridgeman Art Library has a long history of feeding monies back into museums, of figures up to £1.5 million
per year.

The Bridgeman Art Library has considerable expertise in digitising art and we have a long history of
collaboration with museums digitising their collections. The Library works with over 2,000 stakeholders
world-wide, including 150 museums in the UK enabling them to digitise their collections and create the most
comprehensive coverage of digitised cultural heritage in the UK. The collections include images of design
antiques, maps, architecture, furniture, glass, ceramics, anthropological artefacts and many others. We have
contributed to the European digitisation process by submitting a proposal to the eContentplus programme
designed to improve accessibility and usability of digital material.

The Bridgeman Art Library welcomes the Culture, Media and Sport Select Committee’s inquiry into
creative industries and would like to make the following specific comments which we hope will be taken into
consideration when the Committee makes recommendations to the Government.
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1. Impact of digital convergence on the Bridgeman Art Library

The Bridgeman Art Library continually works to find new markets within the creative industries by re-
aggregating and promoting its images in diVerent ways. For instance, we have created an educational history
of medicine and science from 5,000 images for delivery via electronic distributors and have produced
booklets on diVerent aspects of the collection showing the diversity of the range available—female and
feminist subjects, gay culture, vintage posters, sport and design and diVerent religions among others.

Secondly, we have developed Bridgeman Education as an innovative online educational subscription
service primarily aimed at educational publishers, academic tutors and their students. It is designed to
stimulate and boost e-learning and oVers a unique and flexible way to search over 8,000 locations covering
the world’s major museums, art collections and historical sites with access to these digitised artworks on
the internet.

Thirdly, the Bridgeman Art Library now represents some 500 artists for copyright clearance—some
copyright is also handled on behalf of museums where artists have assigned to them the copyright of their
works which are owned by the respective museum. We are now able to oVer them opportunities to promote
their name and to generate funds from reproductions as a result of new technology.

Digital convergence has enabled us to (i) obtain greater exposure via the web and email, (ii) enhance sales
of reproductions via marketing on the web and the digital metadata accompanying each image and rich
academic and commercial key wording and (iii) exploit new markets such as sales of prints, screen savers
for mobile telephones and computers and other joint ventures.

Difficulties and Effects of the New Digital Age:

Users’ expectations—speed

The digital age has raised expectations in terms of delivery. As a small private self-funding company we
have had to change the way we respond to the demands and change our working practices to meet today’s
needs. In the analogue world, clients were happy to wait for a request to be serviced or would visit our oYces
to make their own selections. Now however, they expect a turnaround of a matter of hours and often work
at odd hours from home or whilst travelling. This puts a strain on our IT resources and web hosting services
which must now be 24/7/365. We often have to work fast to turn around a digital scan and whilst it is
assumed that users can download on the spot or work with standard file sizes it is not always the case. The
process can never be fully automated—many require more information prior to use or need images
rescanned for various purposes. Furthermore complications can occur with diVerent operating systems,
monitors, expectations of colour and tone in an image and its fit to the creative professional.

Users’ expectations—profitability

Transition to the digital age has cost the picture library industry world wide a very considerable
investment which it continues to pay for as technology moves forward and this aVects profitability. This can
put pressure on the attainment of high standards and the ability to develop further. There is a tendency to
think that because digital content can be reached at the touch of a button that it comes free and whilst this
is clearly not true, it puts pressure on the prices that one can command. It has also resulted in the closure
of a number of the smaller archives which do not have the financial backing for this kind of investment.

Along with this is the cost of tracking uses of images in the digital age—even where those uses are
legitimate (unauthorised uses are discussed below). Within a typical library management system it is
important that every image delivered is followed up to see if it has been reproduced or not—for various
reasons this is more complex than in the analogue world and the Bridgeman Art Library has had to adapt
and introduce new systems to cope with this.

Users’ expectations—specialist knowledge

Along with this there is a tendency to think that limited expertise is required in sourcing good rich data
for creative projects be they books, newspaper articles, multi-national advertising campaigns, research
papers or gift products. Our experience shows that this is not so. There is still a need for the creative’s special
eye and researcher’s in-depth knowledge of subject matter and the rights associated with it in order to exploit
and disseminate the material accurately and fully. The plethora of data and imagery now available needs
intelligent and creative mining and a thorough knowledge of copyright law.
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2(a) The eVects of unauthorised reproduction and dissemination

Tracking Unauthorised use of Copyrighted Material

The Bridgeman Art Library has had to make considerable investments to protect the archives against
unauthorised use and dissemination. For example the Bridgeman Art Library annotates digital images or
optical discs with caption tracking information. The real work, however, comes in following up
infringements and this requires extra resources and is extremely onerous and time consuming.

In the analogue world, for The Bridgeman Art Library this meant visiting trade fairs and book shops and
browsing newspapers daily to seek out infringements and check up on usages of content. This analogue
world still exists. In the digital world it means searching the internet (pages for which no login is required)
for images. The Bridgeman Art Library has been testing a new service which provides reports of its images
used on the internet and this has proved interesting and useful in assisting us in tracking where images appear
and what is legitimate. However, the development of this type of technological solution requires additional
investment and must be further developed to keep up with technological advancements.

Arts images are particularly onerous to track as a number of photographers took advantage of museums
before they prohibited outside photography, hence there may be a number of copyright owners of the
photographs of the same image in circulation at any one time. The onus is on the Library to prove that the
museum image for which it is claiming payment was sourced from its archive rather than anyone else’s.

As can be seen from the above, the costs of tracking unauthorised use can be very open ended. However,
the Bridgeman Art Library estimates that it takes approximately two members of full time staV plus at least
Euros 50,000 per annum for internet tracking services, plus legal fees as and when necessary.

2(b) Protecting against unauthorised reproduction and/or dissemination

Recording Data on Copyrighted Material and DRM

Encryption software products already exist for digital images. However, they are not permanent or
foolproof and can be removed by Photoshop and other programmes. Bridgeman therefore do not use
encryption software at present, but we support the idea of encrypting digital images so that images can be
traced, should a foolproof system be found. The same goes for visible watermarking. We would welcome a
common standard for watermarking software and permanent image number recognition but the latter is of
no value unless every image producer adheres to the system. As regards the former, the Bridgeman Art
Library and a major French library are testing a new system which they believe may be suYciently foolproof
as to warrant investment in the future as a standard.

As regards universal and permanent image identifiers, the Bridgeman Art Library and fellow libraries
within the industry undertook a series of discussions with the Stationery OYce (TSO) with respect to the
Digital Object Identifiers (DOI) universal imaging standard. However, talks were finally abandoned until
such time as a universal agreement could take place as to how everyone could participate in this scheme.
Many other unsuccessful attempts have been made in this area in the hope of replicating the ISBN and ISSN
coding system.

Companies licensing material should have good DRM systems in place so that they can ensure that
licences and images are managed and monitored appropriately.

Code of Conduct

The Bridgeman Art Library would welcome the development of a code of conduct to discourage
infringements from taking place. We think that the industry should take an active part in the fight against
unauthorised use and dissemination of copyrighted content by adhering to collectively agreed standards and
procedures for fighting piracy.

We believe the image industry (which collaborates world wide via conferences, workshops, literature and
other discussion groups) should not be overlooked in favour of solutions which solely focus on the needs
of the music and performing arts industries. The visual arts have always been regarded as the poor relation
of the music and performing arts since the profits they can generate is considerably less. Visual arts, however,
remain a very eVective method to widen access to cultural heritage and to broaden the knowledge of cultural
history. Ideally, the Government should be able to give added support to the visual arts to compensate
for this.

Central Point of Information on Copyright

We believe that there should be a central helpline for copyright information which is fully publicised to
the creative industries and indeed can provide information, clarification, education (see point c below) and
prevention of IP crime. This central service should assist users who have inadvertently infringed copyright
to help them negotiate a suitable settlement with the creator. The Bridgeman Art Library has much
experience of this and seeks funding to develop further a service which would form an extension of our
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existing facility. Bridgeman has also had experience of dealing with infringements, for instance in the famous
test case in New York City Bridgeman vs Corel25 and through BAPLA, has a representation on the British
Copyright Council.

An information service would also assist with the case handling orphan works (see below). This
information service would advise on the appropriate measures to obtain a legitimate licence for
reproduction and copyright.

Education about Copyright

It is vital to avoid infringements wherever possible in the first place and the way forward is to exercise the
proper controls when licensing copyrighted materials as well as educating users about copyright:

(a) Making information available

The Bridgeman Art Library has produced factual information about copyright and has been
educating its clients in the creative industries to this eVect for over 30 years. However, we still find
many people are ill informed about clearing rights and the reasons why they have to pay. We
believe copyright should be part of the curriculum in schools and at universities as well as in
colleges and associations of appropriate industries—such as the advertising, film and publishing
industries.

The Bridgeman Art Library currently seeks funding to use their knowledge and experience to
enhance data and awareness and facilitate the further use of our cultural heritage.

(b) DiVerent types of copyrights

The Bridgeman Art Library manages two levels of copyright—reproduction rights on behalf of
museums and creator’s rights on behalf of museums and artists. There is much confusion about
the diVerences between these rights and we assume this must be the case for other industries where
more than one type of right applies. We believe there should be more education about this and the
diVerences made explicit.

(c) DiVerent Territories

Even within the European Union where attempts at harmonisation of copyright law have taken
place the position as regards various types of copyright is diverse thanks to the fact that national
law still applies. Photography of architecture is just one example. For example, the electricity
installation in the EiVel Tower is copyrighted so a copyright fee is payable when the EiVel Tower
is photographed after dark when the lights are in use. The Rock and Roll Hall of Fame in the
United States provides another singular example of a copyrighted building of which not every
photographer would be aware. Communicating such information is important and due to case
law, its interpretation changes from time to time.

3. The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

(a) The digital environment is relatively new and continually evolving. We believe there is a case for
careful monitoring of cases of piracy and abuse of IP rights.

(b) Closer collaboration with search engine and internet service providers would be beneficial so that
we work together to fight IP crime.

(c) Regulations governing display, user/reproduction and attempts to suppress encryption
information already exist and these need to be enforced and communicated to a wider audience.
Making infringement of IP rights a criminal act and imposing serious damages will be a greater
deterrent.

4. Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments.

Creators must continue to have the right of veto in any reproduction of their works and this is something
reinforced by the WIPO treaty Creative Commons and European laws. To facilitate the use of art by the
creative industries, artists should be as easy as possible to reach and communicate with, so their views can
be heard. It is of benefit to artists that there is greater access to (and potential income from) reproductions
of their work but not all artists desire this.

25 Bridgeman Art Library v Corel Corp., 36 F.Supp.2d 191 (S.D.N.Y. 1999): It was a decision by the United States District Court
for the Southern District of New York, which ruled that exact photographic copies of public domain images could not be
protected by copyright because the copies lack originality. Even if accurate reproductions require a great deal of skill,
experience and eVort, the key element for copyrightability under US law is that copyrighted material must show suYcient
originality. This judgment would almost certainly have been reversed in an European Court of Law and we are looking for
a similar test case in the UK or Europe to fight which would strengthen our position.
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The BBC Creative Archive is an innovative way of giving back the content which has eVectively been paid
for by public funds. As such we feel this is a worth while initiative. Furthermore if more production of
material by educational specialists means more creativity and a greater number of projects and stimuli in
the film production areas, then this would hopefully create more of a market for commercial imagery from
traditional sources.

However, it is important to remember that not all organisations are not for profit and organisations such
as Bridgeman who are self-funding and who create wealth for the community cannot aVord to give away
rights. Furthermore there is a danger with initiatives such as Creative Commons and the BBC Creative
Archive that copyright boundaries become blurred. What follows are assumptions as to what educational
use is—or other acceptable non-commercial use is and these can impinge on what are already some
dangerously grey areas. It is also worth remembering that traditional educational publishing as exemplified
by such UK publishers as Longmans and Macmillan was always one of the most lucrative publishing areas,
and the potential of the new digital area has not changed this because the need remains constant.

One final point—the addition of content from the general public sector whilst very interesting also serves
to blur rights and could incur a minefield of legal problems which will inevitably bring the lowest common
denominator to the quality of content which currently exists.

In short, with good encryption methods (should they be found), formalised standards, image recognition,
and clearly defined rights—not to mention better education about copyright, the greater exposure of
material could be a positive move.

15 February 2006

Memorandum submitted by British Amusement Catering Trade Association (BACTA)

BACTA, as the leading trade association representing the UK gaming industry is delighted to have the
opportunity to feed into the Culture, Media and Sport Committee’s inquiry into new media and creative
industries.

BACTA has a specific interest in the development and production of gaming software by manufacturing
members. This sector of the UK gaming industry has historically provided many international trading
opportunities for the UK and continue to sustain a diverse and growing home market for both the “home”
and “out of home” leisure experiences, thereby ensuring the long-term appeal of the industry to the leisure
and entertainment market.

Introduction

1. BACTA (the British Amusement Catering Trade Association) is the largest trade association for the
UK’s Gaming and Amusement industry. We currently represent the interests of over 685 companies
and 1,170 individuals. The membership covers all aspects of design, development and operation of
predominantly, but not exclusively pay to play machines and the end products provide entertainment to
customers in the full spectrum of leisure facilities in the UK including licensed premises, members’ clubs,
family entertainment centres, adult gaming centres, bingo halls, casinos and bowling alleys. Additionally,
our membership is involved in the creation of digital content for a large range of entertainment media
including interactive TV, the internet and mobile technology.

2. The industry has long had a reputation for innovative design and has often been at the forefront of
technological developments. Its strength in both home and overseas markets is largely based on the creative
and innovative environment that this fast moving sector of the leisure industry creates. A large number of
the employees within the industry are engaged in the creative process, through advances in electronic and
PC technology, the creative product design and of course system architecture and content software.

3. The gaming and amusement industry represented by BACTA members also upholds the highest levels
of good working practices and socially responsible design in the development and operation of products.

4. BACTA is pleased to submit evidence to the Culture, Media and Sport Committee’s inquiry into new
media and the creative industries and is very pleased to make the following submission for consideration.

New Technologies

5. The UK gaming and amusement industry has always embraced technological advancement and has
often been in the forefront of the utilisation of new technologies into commercially viable product
developments. The ability of the industry to harness its inherent creativity to utilise new technologies has
been the foundation on which the industry has developed and grown.

6. However, over recent years, the industry has experienced diYculties as changes in the world market
have not been reflected in the regulatory environment within which we operate. BACTA welcomes the
Gambling Act 2005, which recognised the changing face of technology and the need for the regulatory
framework to be able to keep pace with those changes.
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7. BACTA would welcome continuing dialogue with government and others regarding the need to
recognise changing consumer demand and in addition create an environment to encourage innovation and
creative skills, thereby allowing the industry to develop products that can meet the key challenges and oVer
opportunities for business growth both at home and overseas.

8. BACTA members wish to be at the forefront of the development of products that will meet the ever
increasing demands of the consumer, for whom technology has opened up many new and often competing
sectors of the media. We are seeking to maintain an industry which can not only continue to meet these
domestic market demands but also compete in what is becoming an increasingly global market place.

9. BACTA believes that in order to achieve these goals for the industry, government needs to recognise
the important role that our industry plays in the growing Leisure Sector and fully engage with the industry
to create a regulatory and legislative framework that encourages innovation.

10. BACTA members would welcome government recognition that would lead to an active and open
dialogue on methods by which our industry can grow to meet the needs of the consumer through UK led
industry and furthermore, provide a new impetus to the opportunities that exist for the exporting of the
creative and innovative skills beyond that currently enjoyed.

11. As background, our current industry is a major supplier to many of the European gaming markets,
exporting some 20,000 games last year, and has an active market in amusement and ancillary products
throughout the world. By encouraging the continued advancement of technology and creative skills into the
industry, new and significant growth opportunities exist for all sectors of our industry.

12. In addition to the obvious end user products our industry creates, many areas of innovative design
have been spawned from the amusement and gaming industries within the UK. Some of the most innovative
and creative money handling systems have been developed through our industry and are now providing both
quality jobs within the UK and growing export opportunities. Network architectures developed for the UK
amusement and gaming businesses are now finding new applications overseas, and content developers
are now looking at the world opportunities created through the internet, interactive TV and mobile
technologies.

Conclusions

13. BACTA welcomes the opportunity to engage in constructive dialogue and would like to take the
opportunity of improving the understanding and respect with which the UK gaming and amusement
industry is held by Government.

14. Only by encouraging a continued recognition of innovation and creativity in the industry will
BACTA members be able to compete and prosper in both home and overseas markets.

29 March 2006

Memorandum submitted by British Association of Picture Libraries

The UK Picture Library Industry

The British Association of Picture Libraries (BAPLA) thanks the CMS Committee for the opportunity
to respond to the inquiry “New Media and the Creative Industries”.

BAPLA is the national trade association for the creative industry concerned with the supply of images
and licensing of rights in those images. The UK has the largest concentration of picture libraries in the world,
and BAPLA represents over 450 organisations including sole traders, small businesses, museums, galleries,
and multinational corporations.

Our members are the directly appointed representatives of many thousands of photographers and other
creative artists. Their clients are media and other creative industries, in the UK and worldwide.

BAPLA serves its members by;

— enabling them to set and promote standards;

— providing a forum for the exchange of information, skills and advice; and

— acting as a representative collective voice for the industry, notably in relation to developing UK
and EC rights legislation and licensing practice.

Impact Upon the Picture Library Industry of Developments in Digital Media Technology

The picture library industry has been profoundly aVected by new media technology. Our members have
made huge investments in acquiring this technology and have rapidly developed highly evolved practices in
its application. Our primary marketplace is now the Internet, where most of our client/supplier transactions
are initiated and fulfilled. Large, international corporate players have entered the industry. With a
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spectacular series of mergers and acquisitions, they have created strategically significant aggregated
collections and, in a very short space of time, changed the character of the industry for suppliers and clients
alike. New business models have also emerged, in response to market demands, including new ways of
licensing images, such as open-ended “royalty-free” licensing and the integration of packages of rights and
content into software applications, such as the controversial Adobe Bridge project.

Others have been explored and rejected, for example extending the scope of “collective” licensing to cover
the “blanket” use of stills images in the digital environment.

The UK has an exceptionally vibrant picture library industry, working in international markets which are
now increasingly aggressive. These conditions favour large corporate players (the “supermarkets”), who are
extremely successful in profitably delivering high volume at relatively low prices. The same conditions,
however, threaten the great number of small, highly specialised suppliers (the “delicatessens”), who are able
to deliver extremely high value but are finding it increasingly diYcult to charge accordingly. There is no easy
solution to this tension within our industry. If these specialist businesses prove unsustainable, there are
genuine concerns, not only in terms of the potential loss of livelihood for those involved, but also in terms
of the potential loss of the significant cultural value vested in these collections of images and the precious
knowledge associated with them.

BAPLA engages with these tensions in the industry, to encourage diversity and depth within this
marketplace, because it is of value both to owners of rights in creative content as well as to end-users of
that content.

Protecting Creators Against Unauthorised Reproduction and Dissemination of Creative Content

Our industry exists on the premises that individual creators have an interest in creating culturally and
commercially valuable work, because they have a monopoly on the reproduction and dissemination of their
work and can negotiate payment in exchange for licensing that monopoly. Those who reproduce and
disseminate creative content without authorisation are stealing from such creators.

New media technology enables reproduction and dissemination of creative content with unprecedented
ease and shields the user from consideration of the possibility of infringing others’ rights, let alone any other
aspects of the context and consequences of their praxis. This is problematic.

Digital technology also provides some scope for protecting against unauthorised use, by means of DRM
systems, and it is helpful that the law is moving to make it illegal to interfere with DRM systems and the
content-objects they protect. However, unauthorised reproduction and dissemination of creative content
continues to happen on a huge scale and is estimated to be costing our industry some millions of pounds in
lost revenue every year.

Our members are struggling to combat this theft, on the one hand, and a combination of increasingly
draconian rights contracts with coercive negotiating practices from corporate clients, on the other
(regrettably, the practices of a number of government departments fall into this category).

In principle, UK copyright and other IPR legislation provides useful protection. However, availing
oneself of this protection, in the case of infringement, is problematic. It is not a suitable means to pursue
individuals responsible for illegal file-sharing, since file-sharing is damaging in aggregate rather than
individually, and it is a precarious means to pursue corporate infringement, due to the costs involved in
exploring the frequently complex legal technicalities and the David/Goliath mismatch of individual creators
against corporate giants.

Great opportunities are provided by the new media, not least because they allow us the possibility of
transcending geography. One of the greatest issues regarding the licensing of intellectual property rights in
the new media age is that these rights are defined in terms of geography—territory and jurisdiction. The
licensing industry has had to become increasingly reliant on contract law, since the international community
has not been able to construct an eVective rights regime for the Internet.

This strategy may enable larger businesses to be eVective in a global economy but, again, it does not
address the increasing vulnerability of the rights of individual creators. Instead, it compounds matters, as
the balance of power in the negotiation of contractual relationships most frequently works against the
interests of individual creators and their representatives. Contracts for the commissioning of new creative
work now routinely seek to acquire all rights in that work, without adequate compensation. The rights,
which these contracts seek to acquire, are frequently irrelevant to the original purpose for which work is
commissioned, therefore unnecessarily restricting creators’ rights to their own work.

Protecting the rights of individual creators and nurturing original talent is in the long-term interests of a
thriving creative economy. It is therefore disappointing that the OYce of Fair Trading resolutely refuses to
move on these unfair trading practices of large-scale buyers.

The challenges for the picture library industry, posed by widespread unauthorised use of creative content,
are not due to the lack of a legal framework, they are due to the costs and other diYculties in policing and
enforcement. But they also involve issues of communication, culture and praxis.
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Our clients in education, publishing, broadcasting, advertising, marketing and many other sectors, are
looking for opportunities to exploit their output in diVerent ways on an ever-increasing range of media
platforms, in an ever-increasing territory. With increasing media convergence, many of the existing licensing
models are becoming harder to apply without adaptation. Our members are happy to explore these new
models and fragmented markets with their clients. They are extremely keen to adapt their practices to
new circumstances, but are consistently faced with the problem that, among their clients, competence in new
media technologies is not matched by competence in issues surrounding new media content, particularly
rights and licensing issues, even among recent graduates from the UK’s top creative and media institutions
(one would hope that graduate estate agents would not be similarly ignorant of UK property law—trespass,
for instance).

The reality of “cut and paste” amateur creative practice and the culture of file-sharing on the Internet have
made unwitting criminals out of normally law-abiding people. Cumulatively, they have also done unwitting
damage to the livelihood of individual creators.

Major media corporations are now also exploiting the naı̈veté of amateur creators by committing them
to relinquish their valuable rights and by making commercial use of “user-generated content”. This is very
clearly unethical and corporately irresponsible.

Positive Steps

In thinking about how to begin to address these issues, some key features emerge. Although there is public
sympathy for the negative impact of this new reality on individual creators, these individuals have no power/
platform with which to garner public sympathy and support, and promote change. On the other hand,
corporate rights-holders and rights-holders organisations (who have at least some access to a wider
platform) have been unable to change the public perception of this theft of rights as a “victimless crime”.

Clearly, there is a diYculty in communicating the issues. There is a tendency to treat intellectual property
rights solely as a professional/technical issue, but there is no real chance of change unless we (collectively!)
find a way of demonstrating its relevance to ordinary people, and addressing the practice of file-sharing, etc,
as a cultural/social issue.

Following BAPLA’s participation in discussion of these issues at the DTI Creative Industries Forum on
Piracy and File-Sharing and other forums, it seems that a major strategic partnership initiative is needed.
BAPLA has constructed an outline for such an initiative and presented it to the BBC.

The BBC has many interests in protecting rights and a commitment to fair trading in rights. It sits in a
unique position, as a commissioner of creative work, a licensee of creative works and as an owner/licensor
of creative works, the most trusted broadcaster and multi-platform information-provider, with a huge
international profile. It also has unrivalled experience and skill in interpreting complex issues for public
consumption. It is alone in possessing the ability to undertake a comprehensive programme of online,
broadcast and publishing activities to interpret complex issues, such as these, in a way which makes sense to
ordinary people, and which stands a chance of achieving real impact at user and community level, providing
leadership within the UK and beyond.

A comprehensive campaign to raise awareness on the issue of rights, at a variety of levels, and in a variety
of directions, would further not only the BBC’s own considerable interests, including current strategic
initiatives “building public value”, “content supply” and “value for money”, but also UK Government’s
“citizenship”, “creative industries” and “knowledge economy” objectives, as well as being of enormous
benefit to the UK’s creative community.

We have also begun to build support for this initiative, which the BBC is taking to its Board. It is to be
hoped that the BBC will grasp this massive opportunity and that BBC Executives on the Editorial,
Education and Corporate AVairs sides will work together to spearhead a genuinely collaborative initiative
of this kind, in the aftermath of the Creative Economy conference in October last year on behalf of the
creative and audiovisual industries in the UK.

Regulatory Environment for Creative Content on Non-traditional Media Platforms

The current culture of the World Wide Web is that the interests and freedom of the end-user are
paramount. It is hard to conceive of protecting “freedom” and “interests” without some concept of “rights”,
and therefore of a regulatory environment of some kind.

Each and every media platform, which we now consider traditional, was, at some point, non-traditional.
The picture library industry has found it relatively easy to adapt established models to new platforms and
to apply the legislative framework appropriately. There is little doubt that new media platforms represent
the future for the distribution of much creative content and it is diYcult, therefore, to see how the creative
industries could survive without a suitable regulatory environment.

This environment will need to evolve to the new circumstances and it will be hard to conserve the current
delicate ecology of interests, but it would certainly be productive to clarify the “fair use” provisions of
the CDPA.
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Balancing the Rights of Creators and the Expectations of Consumers

Who creates the expectation of consumers?—In discussion of consumer expectation, there is frequently
an implicit assumption that this expectation is to be met, without examining how or why it has come about.
This is in spite of what we know about the sums of money that are invested, every day, in the deliberate
creation of expectation.

The Creative Archive is an interesting case in point, and in relation to this project, it is worth asking about
how well founded the expectations of consumers might be, in comparison to the expectations of creators.

The vision of the Creative Archive is a grand and generous one. In order to facilitate the delivery of this
vision, BAPLA is keen to ensure that creators’ expectations are dealt with appropriately, in respect of the
contracts they have with the BBC and the rights they have in their own work. For this reason, we are actively
involved in the project, as part of the Creative Archive Licence Group’s advisory panel.

Creators have a well-founded expectation that the integrity of their work will be respected and that their
work will not be subject to derogatory treatment. It is diYcult to see how the Creative Archive can deliver
on this expectation, since (on the BBC site) it invites end-users to “. . . Rip it; Mix it . . .”, which obscures
fundamentally important issues and creates an unrealistic consumer expectation. There are profound ethical
implications, for example, pertaining to the manipulation of interviewees’ contributions to documentary
films, and to the content and context of stills images.

Rights-holders’ organisations, including BAPLA, have already put a lot of eVort into trying to address
such important issues, for the greater good rather than any immediately discernable benefit to our members.
The film and TV industries are considerably behind the music industry and the stills images industry in
respect of the co-ordination and presentation of its resources, and in addressing contemporary end-user
practice. It is regrettable that the partners in the Creative Archive project were tardy in involving
representatives from these industries, and in co-opting our expertise, not least because this created a larger
amount of unnecessary friction. The delay has also meant that the Creative Archive has invested in
promoting unrealistic consumer expectation, which it will subsequently need to redress.

The use of “cut and paste” has quickly and firmly established itself as an important element in
contemporary creative practice. But, as a model for “creativity”, the quick montage techniques provided by
digital technology stand in marked contrast to the care, time, blood, sweat and tears which go into the
creation of original work, and for which there was no alternative, in earlier times. It is important to find a
way for contemporary montagistes to enjoy and exploit the resources laboriously created by others, but it
is important also to do so in a way which recognises the continued investment many of the original creators
have in their work, which funds and sustains their own continued creativity.

There is a cultural as well as an economic ecology at work here, and it is important that the Creative
Archive should therefore be seen as promoting a praxis, rather than simply oVering a resource for easy
exploitation. It is interesting to see the diVering extent to which current project partners have embraced this
approach in the user-interfaces which invite people to engage with the project online.

Great care needs to be taken over the creation of customer expectation and there is good reason to hope
that the Creative Archive Licence Group, in consultation with rights-holders’ representatives, can change
the direction of the Creative Archive, to become part of a wider movement to develop the healthy praxis
required by the demands of good citizenship and the creative economy.

In Conclusion

The UK picture library industry has embraced the opportunities of digital media technology but is also
suVering as a result of the unauthorised reproduction and dissemination of creative content enabled by this
technology. The application of a regulatory environment to new media platforms is an essential element in
realising opportunities, protecting investment and addressing threats in the new media for the picture library
industry. BAPLA welcomes the elucidation of interests between creators, other rights-holders and end-user/
customers, towards mutual understanding and realistic expectation, in particular the work of the Institute
for Public Policy Research, the Museums Copyright Group, and the Creative Archive Licensing Group. We
look forward to helping to create a properly balanced clarification of the “fair use” provisions of the CDPA.
We also hope that the DCMS and DTI will support the submission of the BBC’s proposed rights awareness
project to its Board and, if it is approved, engage as a partner in this initiative.

17 January 2006

Memorandum submitted by British Equity Collecting Society

1. British Equity Collecting Society (BECS) is the UK’s only collective management organisation for
audiovisual performers. It represents the interests of its members—approximately 20,000 actors and other
performers—in the negotiation and administration of performers’ remuneration throughout the European
Union territories. Rights administered via agreements with 11 European collecting societies include the
rental, private copying, cable retransmission and communication to the public rights. Since its incorporation
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in 1998 BECS has generated in excess of £7 million in extra income for performances in British film and
television productions. BECS is a member of AEPO-ARTIS, an association representing virtually every
audio and audiovisual collective management organisation in Europe.

2. BECS believes that developments in new media and the creative industries raise important issues
regarding private copying, digital rights management technologies, collectively managed rights and the term
of protection for copyright. It therefore intends to comment on these issues and the role of collective
management organisations as an eYcient and eVective means of ensuring remuneration for creators for the
rapidly changing exploitation of creative content.

A. Developments in Digital Convergence and Media Technology

Implications of PVR technology on private copying

3. Historically, British broadcasting has been characterised by two markets: a primary/ first transmission
market, and a secondary/repeat market. In terms of performers’ remuneration the distinction is significant
as an important source of revenue is derived from the exploitation of performers’ work in the secondary
market.

4. However, the rise in the use of personal video recorders (such as Sky! and TiVo), which are
transforming the way in which television viewers record material for their private use, risks devaluing the
secondary television market. The ability to record and store a vast volume of programmes will inevitably
reduce the value of the secondary market. Performers and other creators, including independent
producers26, therefore risk financial loss as a result of new technology that enables the unfettered private
copying of audio-visual material.

5. There is also evidence that PVRs are growing in popularity to the detriment of other ancillary markets.
Recent research shows that 19% of those who own a PVR do not feel that they require on-demand services27.
Therefore, in addition to adversely aVecting the secondary television market, PVRs also threaten to hinder
the development of other legitimate services.

6. BECS believes that PVR technology throws current legislative arrangements on private copying in the
UK into question. The ability to store high-quality recorded material indefinitely and for unlimited re-use
seriously challenges the current exemption on private copying for the purposes of “time-shifting”.

7. It is arguable that the creation of permanent and private audiovisual libraries, made possible by PVR
technology, is a breach of current copyright legislation. Private recording in this manner far exceeds the
intended remit of the prevailing legal arrangements, which only permit copying for “time-shifting” purposes
ie recording material to view at a more convenient time28. BECS therefore believes that British copyright
legislation requires revision in light of previously unforeseen technological advances.

8. BECS urges the Committee to examine arrangements for legal private copying in other European
countries. The UK is one of only three EU member states that do not have a levy on blank recording devices
and/or equipment29. This has created the anomalous situation whereby BECS is able to collect private
copying revenue for British performers from most European countries but not at home. The lack of
harmonisation also denies reciprocity with foreign collecting societies: other European performers are not
entitled to compensation for the private copying of their work when it is shown on British television
channels.

9. In spite of manufacturers’ dislike of private copying levies, the experience of most EU countries is that
modest levy systems applied to recordable media (blank tapes, CDs, DVDs, memory cards) and equipment
(VCRs, PVRs, computer hardware, download devices like i-Pods and games consoles) provide a
manageable, eYcient and fair solution for dealing with the reality of private copying. Admittedly the
variation in private copying tariVs across EU member states is problematic, although objections to levies
could be much allayed with tariV harmonisation. At this moment in time, however, no other solution is
capable of satisfying both consumer demand for legitimate private copying, and the creators’ right to fair
compensation for the ancillary use of their material.

10. British law on private copying is vague and frequently contravened with impunity. The vast majority
of consumers are unaware that it is theoretically illegal to “format shift” eg transfer their CDs onto other
formats like i-Pods and MP3 players. However, new technology actively encourages format shifting which
is consequently a commonly accepted and widespread practice. Moreover, the concept of “time shifting”
was conceived at a time when the long-term retention of high quality recorded material was unenvisageable.
Yet material downloaded from PVRs or the Internet onto DVDs eVectively represents perfect copies of

26 See report by Oliver & Ohlbaum Associates for PACT which recommends a royalty scheme paid for by platform owners per
PVR home for loss of income due to extensive re-use of programming on free-to-air channels.

27 Results from studies by Leichtman Research Group and Carmel Group.
28 See clause 70 of Copyright, Designs and Patents Act 1988.
29 All of the original 15 EU Member States, apart from the UK, Ireland and Luxembourg, opted for a private copying exemption

to the reproduction right under Article 5(2)(b) of the EC Copyright Directive. This exemption ensures “fair compensation”
to rights-holders for private copying.
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copyright material for life. What constitutes legitimate private copying is therefore less than clear-cut, public
understanding is confused, and the legal definition of private copying is no longer valid in light of
technological developments.

11. BECS therefore advocates a broader exemption to the reproduction right in the Copyright, Designs
and Patents Act, coupled with a private copying compensation system for rights-holders. This is necessary
to bring the UK into line with most other EU states and strike an acceptable balance between the rights of
consumers and those of British and European creators in the digital and online environment.

12. In connection with this last point, BECS urges the Committee to examine the government’s
interpretation of the Information Society Directive as it relates to compensation for exemptions to
private copying.

Digital Rights Management (DRM) Systems

13. BECS recognises the potential benefits to be derived from the development of DRM technologies. We
particularly welcome systems that incorporate Rights Management Information (RMI) mechanisms such as
watermarking and fingerprinting, which will facilitate online rights management. A major diYculty for
rights-holders is determining where and when their work has been used and RMI has the potential to
overcome this problem.

14. However, we do not agree with the argument that DRM technology negates the need for traditional
private copying levies. Firstly, DRM systems are not technically foolproof and can be cracked relatively
easily by professional pirates. Secondly, they are incapable of distinguishing between fair use and
unauthorised copying which has induced legal actions in other European countries. Lastly and most
importantly, the use of DRM systems as a legal alternative to pirated content does not guarantee any flow
of revenue to performers.

15. Contrary to public opinion British performers only very recently negotiated an agreement to receive
revenue for the exploitation of feature films. It is little known that the British actors who appeared in classic
films like the “The Great Escape” and “The Ladykillers”, which continue to be shown repeatedly around the
world and sold in video and DVD formats, received no secondary payments for the use of their
performances. The only secondary payments for these films are those that BECS has recently started to
collect due to the existence of statutory performers’ rights legislation in other European Union countries.

Term of protection of copyright

16. Within the context of the European Commission’s current review of the term of copyright, BECS
urges the Committee to support an extension to the length of protection for performers. We would ask the
Committee to endorse bringing protection for performers into line with that aVorded to works made for hire
in the USA ie 95 years. Such a revision is required to reflect the increased life expectancy of audio-visual
works made possible by digital technologies.

B. Unauthorised Reproduction and Dissemination of Creative Content and the Protection of
Creators

17. BECS advocates licensing not litigation as the solution to illegal audio and audio-visual Services and
file-sharing.

C. Balancing the Rights of Creators and Expectations of Consumers (BBC’s Creative Archive and
other Developments)

18. BECS is involved in the administration of collective licences to cover the use of performances in the
BBC’s current “TV Plus” trials. Collective licences used in this responsible and eYcient way are enabling
the BBC to test alternative content delivery platforms, such as video-on-demand and broadband, without
financially prejudicing performers. The collective licence is negotiated at a level to balance the needs of the
broadcaster to explore new technological developments whilst ensuring modest remuneration for creators.
Given good will on all sides appropriate licensing mechanisms within the existing legal and contractual
framework are available to enable access to so-called archive material.

Summary

BECS urges the Committee during the course of its inquiry to carefully consider the following:

— Support for a system of fair compensation for creators from legitimate private copying.

— Examine the inadequacy of current “time-shifting” provisions in the Copyright, Designs and
Patents Act and provisions of the Information Society Directive relating to compensation for
private copying.
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— Recognise the present technical limitations of DRM technologies and question DRM
manufacturers on their plans for ensuring that creators, including performers, are fairly
compensated for the exploitation of their work.

— Support an extension of the term of copyright from 50 to 70 years for performers in light of audio-
visual longevity made possible by digital technology.

— Recognise that collective licensing within the existing legal and contractual framework can balance
the demand from consumers for increased access to audio-visual material whilst ensuring
remuneration for creators.

28 February 2006

Memorandum submitted by British Film Institute (bfi)

The bfi welcomes the Committee’s inquiry into the opportunities and challenges for the creative industries
associated with the development of new media platforms.

Preservation and access to the nation’s film heritage and culture have been the responsibility of the bfi for
more than 70 years. In that time, there have been major technological advances as new platforms have
emerged, and it is notable that at each point of innovation there has been anxiety and defensiveness among
the incumbent operators as their business models have been threatened. The reality has always been
somewhat diVerent as these most popular contemporary art forms have grown to be global industries able
to provide content, and therefore income streams, across a arrange of platforms.

The bfi’s National Film and Television Archive has sought to maintain a record of the unique
achievements of the creative workers in the United Kingdom in producing works in these fields, albeit
without legal deposit and with limited funding when compared to the investment in the preservation of much
less technically challenging paper records. Today, the National Film and Television Archive contains
750,000 titles from the earliest days of film making in 1895 to the present. We have related materials ranging
from personal and company papers to design and publicity materials and no less than seven million stills.
We have one of world’s biggest libraries devoted to subjects related to film and television. We operate the
National Film Theatre, a cinematheque celebrating artistic achievement in film and television across the
globe, and will in 2006 extend its footprint to create bfi South Bank, which will include a mediatheque facility
oVering access to browsable digital surrogates of material from our collections.

All the elements collected in the National Film and Television Archive are part of our collective history
as a nation. From these films and television programmes we can oVer visual memories of the past, the bad
and the good as well as the mundane (our Charter enjoins us to maintain a record of the life of the nation
as recorded on film). The twentieth century was the first century when historical events were captured in
such vivid detail but also when individuals, for a variety of reasons, recorded events in everyday life which
now absorb us by their diVerence to contemporary life.

The bfi realised as early as 1995 that network and digital technologies would provide the opportunity,
rights permitting, to make its archival collections available UK wide. The Millennium Commission believed
the project “insuYciently distinctive” but after a series of pilot projects, in 2001 the bfi finally secured
significant funding from the New Opportunities Fund Digitisation scheme to develop and launch, in
November 2003, screenonline (www.screenonline.org.uk). screenonline gives access in schools, colleges and
libraries in the UK to films and television programmes from the National Film and Television Archive
supported by contextual information and data. With more than half a million page impressions a month
and the moving image material is available in nearly 5,000 organisations in the UK—from the far north in
the Shetland Isles to the far south on the island of Jersey. By the end of 2006 screenonline will be available
in every school in England through the National Education Network, and in every school in the UK by the
end of 2007. The impact of screenonline has been noted across the world. A similar project has been
spawned in Australia, and many international organisations and bodies including the European
Commission have lauded screenonline.

The bfi has also played a major role in the development of digital cinema in the UK. The National Film
Theatre, on the bfi Southbank site, is home to Europe’s only cinema digital test bed. This is the result of a
unique collaboration between various commercial and non-commercial organisations working in the film
industry at all levels from production through to exhibition. The test bed was set up in 2003 and was
primarily funded by the Department of Trade and Industry as well as by other leading industry partners.
The test bed facility was initially to run for two years, however, it is generally felt that there is still a need
for this facility, which was hailed as one of the DTI’s most successful projects last year, and the NFT is
currently seeking further funding to continue its work. The primary objective of the test bed is to operate a
D-cinema test facility to demonstrate all elements of digital cinema distribution and reproduction. This has
enabled experiments and investigations to be carried out on various parts of the D-cinema chain in order
to gather data for the world standardisation of parameters for D-cinema. The test bed is now concentrating
on training and the dissemination of information for all levels of the film and exhibition industry in order
to ensure that the UK film industry is able to fully embrace and take advantage of the roll out of the UK
Film Council-backed Digital Screen Network.
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There are important challenges which face any public cultural organisation like the bfi in the new network
world. The first is to be seen to maximise public value from the assets we hold on behalf of the nation in
order to secure stakeholder support and investment to maintain and develop a capacity to enable and to
encourage audience use of them. The challenge today is diVerent from when we were confined to buildings.
We have built up massive collections and preserved them at taxpayer’s expense because most film
production and distribution entities, and early television organisations, considered their output ephemeral
and not worthy, and certainly too costly to retain at the end of what they saw as their commercial life. It
was only public organisations—the film archives—which recognised this neglect and stepped in to secure
their retention. Technology has made a new approach possible to these same accumulated archival holdings
and widening access to this material has become a key priority.

Digital and network technologies have become a threat to rights owners keen to extend the period of
copyright and their lock on cultural goods, but an opportunity to those in the public sector, and some in the
commercial sector, who see the possibility of enriching lives and enabling creativity in a medium previously
dominated by the professional class.

The bfi is assiduous in ensuring our operations always observe every aspect associated with intellectual
property rights. We endorse the longstanding trade oV in society since the early 18th century in the UK
between the rights of the author and the rights of citizens. However, where once this was an equitable
balance—recognising that most “new” inventions are based on many older ones and that to restrict
knowledge would inhibit progress—we now see attempts to extend the term of copyright to a wholly
unreasonable term beyond the death of the author or any principal. While opposing these lobbies we have
managed to develop network services within an educational framework with the full cooperation of
rightsholders.

A second dimension of the digital and network developments at the bfi, which has grown directly out of
our investment in digitisation, is the Creative Archive pilot. We believe, with our partners the BBC, Channel
4, the Open University and Teachers’ TV that this provides the framework of a 21st Century solution to the
responsibilities we have to create public value from our work. It is an initiative which is oriented to the new
world of file sharing, vernacular culture and creativity. The pilot project started in April 2005 and continues
until October 2006 and makes material available for downloading to the personal computers of UK
taxpayers under a non-commercial licence—the Creative Archive Licence. We see this as the first step on
the road to creating a People’s Archive of material, where citizens use their camcorders, mobile phones and
the internet, to create and share with others their own short films about themselves or some aspect of their
life, some of which should be retained for posterity. Just as in the 19th Century amateurs could clip favourite
articles or images from the booming periodical and newspapers of the time to collect in scrap books to hold
their memories or tell their very own stories, so today we see web sites or blogs performing some similar
functions. We want to help people share their passions and inscribe their memories by using this Creative
Archive material as they see fit.

The bfi sits firmly within Britain’s public culture complex. We address market failure in our services to
achieve citizen benefit and thus provide public value. These bfi projects are designed to realise maximum
public value from our collections; one to provide people with the opportunity to gain an understanding of
films from Britain’s past and to oVer a window on what Britain was like in the life and times of former
generations; the other to give them opportunities to repurpose some of the material in our collections to their
own ends—whatever they choose to do so long as it is not commercial and does not bring us into disrepute.

However, all these noble aims are as nothing if the rights regime in the network world unnecessarily
inhibits access and creativity. Solutions are needed to overcome the rights issues which prevent the riches
held by public organisations being easily and fairly made available. We believe Governments should ensure
that the safeguarding of commercial rights does not lock down other possible uses, indeed that Government
should seek to further liberate the wealth of our nations currently held in the archives for all the world to
benefit. To quote from the recently published Adelphi Charter “it is a human right to ensure everyone can
create, access, use and share information and knowledge”. The creative imagination requires access to the
ideas, learning and culture of others, past and present. As public bodies we have to go with the grain of the
enabling facilities provided by technology—and rights cannot be a barrier. The new licensing models—from
creative commons to creative archive—oVer a hint as to the immense opportunities that can be grasped with
some innovative thinking and generosity by organisations with rights to give. We believe these issues should
be a central concern of the Committee’s inquiry.

These bfi initiatives necessarily inform our response to the four key topics noted by the Committee:

(i) Impact of convergence on creative industries

Much has been written about the eVects of convergence on the creative industries with a degree of
inevitable hostility from incumbent operators as their business models become problematic.

The most obvious result of convergence has been the emergence of new platforms through which content
can be distributed, and the concomitant rise in the risk of perfect copies being easily cloned and having a
significant impact on revenues. The responses—engendering longer copyright terms or labeling the activity
of file-sharing as piracy—have been disproportionate and are based on a particular understanding of the
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conditions for creativity and a defensiveness which in our opinion will have the eVect of chilling innovation.
New business models which embrace the new technologies have finally begun to be developed and there are
now clear signs of change and progress.

(ii) EVects of unauthorised reproduction

The British Film Institute has a commitment to the settlement which copyright law has underwritten since
the days of Queen Anne: fair but time limited remuneration for authors and creators but a recognition that
all innovation is based on previous discoveries and that there is a public interest in the dissemination of
knowledge. The bfi ensures that all its operations act within the framework of the copyright regime.

We understand the desire to introduce new mechanisms for revenue collection in the digital environment
but believe these should strike a fair and equitable balance between the interests of commerce and the
interests of the citizen and consumer. We welcome the development of Digital Rights Management but
implementation is problematic as interoperability between systems has not been a priority and the systems
available are proprietary.

We accept that unauthorised reproduction is problematic where the rightsholder withholds permission
for non-commercial use but believe the activities enabled by file sharing provides a new dimension to the
media literacy of the nation. The Creative Commons approach to rights and the related Creative Archive
licence, which we are using in conjunction with our partners in the Creative Archive Licence Group, oVers
one solution, which we believe is beneficial to the nation’s stock of skills and knowledge and provides
significant citizen value.

In addition, there is a need to improve the framework within which film archives operate through
amendments to existing legislation. Firstly, film archives should be the same right to make copies of material
in their collections for preservation purposes as was granted to libraries and museums in 1989. This could
be achieved by an amendment to Statutory Instrument 1989 No 1212 [The Copyright (Librarians and
Archivists) (Copying of Copyright Material) Regulations 1989]. Secondly, there needs to be a review of the
implementation of the 2003 Copyright Directive into British law. It was unfortunate that the revisions to
the CDP 1988 did not take the opportunity to extend the list of exceptions to include the right for archives
to digitise, a necessary prerequisite for easier access in the digital world, subject always to permissions from
the rightsholders.

(iii) Regulatory environment for non-traditional media platforms

The debate over the regulatory environment for new media platforms is in its infancy. We tend to favour
a liberal approach and can see no justification for censorship or additional regulation of the internet or other
new media platforms beyond those which are already in place for other media. The current legal and
regulatory frameworks as they stand should suYce until there is a proven problem. Where debate and
possible action is needed is in the area of IPR. The EU Copyright Directive is inadequate on many counts
and is not “fit for purpose” in the digital age where restrictions on reuse will inhibit innovation and
creativity—the very stock on which the Lisbon agenda for a knowledge society was founded.

(iv) Rights of creators and expectations of citizens

As a partner in the Creative Archive Licence Group, the bfi is committed to the operation of a non-
commercial share alike licence through which it can make material available for download and reuse. The
bfi has been a pioneer in media education in the UK since the 1960s and plays a key role in developing the
Government’s media literacy agenda. We believe the Creative Archive is an important part of this
development as it enables students and others to repurpose existing material as part of their own work. We
are aware of the concerns expressed by those in the creative community but we would like to canvas a
recognition that this reworking of existing materials for non-commercial uses is beneficial in the longer term
to Britain’s creative and knowledge industries. Furthermore, there is evidence that this will have a positive
consequent impact on the commercial earnings of those whose work is made available in this way.

24 February 2006

Memorandum submitted by the British Library

Introduction

1. The British Library welcomes the opportunity to contribute to the Culture, Media and Sport
Committee’s inquiry into New Media and the Creative Industries. The British Library plays a vital function
in the life of the nation by managing, preserving, and ensuring access in perpetuity to the UK’s national
published archive and the national repository of sound both as a cultural heritage resource and also in
support of research and innovation. The Library is fast becoming the first choice provider of content,
navigation and research services for the creative industries: the BL contains a vast array of inspirational
material and expertise that support the creative industries and, through our Business & Intellectual Property
Centre services, we support creative people in developing, protecting and exploiting their ideas. We operate
at the fulcrum of the creative economy and we recognise that the ongoing digital revolution in production
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and distribution technologies is causing fundamental shifts across industry business models and consumer
patterns, and is raising broader questions about the traditional balance of rights in intellectual property,
between the rights holder and the public good. From this perspective we believe we have a unique and
valuable contribution to oVer the Committee in its inquiry.

The British Library and its Role in the Creative Economy

2. The British Library was established by statute in 1972 as the national library of the United Kingdom.
The BL is one of the world’s greatest research libraries. It benefits from legal deposit and is the main
custodian of the nation’s written cultural heritage; it is also the national repository for recorded sound and
its collections contain much image material. The Library’s incomparable collections have developed over
250 years; they cover three millennia of recorded knowledge, represent every known written language, every
aspect of human thought and a considerable sound, music and recordings archive.

3. Sir Isaac Newton said: “If I have seen further it is by standing on the shoulders of giants”. This is what
the BL seeks to assist its users to do. In 2004–05, more than 5.25 million British Library collection items
were consulted by, or loaned to, academic researchers, business researchers, and private individuals. The
Library is an integral component of the UK’s national research infrastructure and it plays a correspondingly
significant role in ensuring the research excellence of the UK and in supporting creativity and innovation.

4. The Legal Deposit Libraries Act 2003 has extended the Library’s legal deposit entitlement to digital
items. The British Library has an ex oYcio seat on the Legal Deposit Advisory Panel which was established
in 2005 to advise the Secretary of State on the content and timing of Regulations under the Legal Deposit
Libraries Act. The Library has also played a leading role, in anticipation of Regulations, in the work of the
Joint Committee on Legal Deposit (whose members include all six legal deposit libraries and seven trade
associations representing publishers) in testing the technical infrastructure, mechanisms and procedures
relating to the deposit, storage and preservation of electronic publishing formats. Sound recordings do not
come under the provisions of the Legal Deposit Libraries Act 2003 but are collected under voluntary
arrangements with the British Phonographic Industry and the Mechanical Copyright Protection Society.
These arrangements work well, and the Library estimates that it receives in excess of 90% of commercially-
produced audio recordings, mostly on CD. The BL has also been instrumental in the establishment of the
UK Literary Heritage Group, a working group of key UK stakeholders led by the Rt Hon Lord Smith of
Finsbury to develop and implement a national strategy to benefit the UK cultural and intellectual
environment by ensuring that archives of pre-eminent modern and contemporary authors are retained and
made accessible to UK audiences.

5. The Library has decades of practical experience of operating within the library privilege and fair
dealing provisions of the current copyright legislation and hence it has a keen appreciation of the complex
balance of rights in copyright law. The Library’s Chief Executive, Lynne Brindley, was a member of the
commission that produced the RSA Adelphi Charter (www.adelphicharter.org) and intellectual property.
The Library welcomes the Charter for raising the profile of intellectual property issues, for stimulating
debate, and for articulating clearly the public interest, and commends it to the Committee. The British
Library sits on the advisory panel of the Creative Archive Licence at the BBC, and is involved in looking
at the issues of extending creative works into the public domain under a “one size fits all” licence. The
Library has commissioned a paper with the Institute of Public Policy Research (IPPR), along with the BBC
and Microsoft News International amongst others, on the topic of “Intellectual Property and the Public
Sphere.”

6. The Library is also a leader in digitisation, seeing this as a critical means of enhancing, increasing, and
extending access to its collection materials in the interest both of research and public understanding and
engagement, without compromising their conservation. Two major digitisation projects are currently under
way in the British Library, focused on sound and newspapers, and with £3.1 million funding from the Joint
Information Systems Committee (JISC). The first project will digitise up to two million pages from 19th-
century British newspapers and the second nearly 4,000 hours of recordings from the Library’s Sound
Archive. In early November 2005, the BL and Microsoft announced a strategic partnership to digitise 25
million pages of content from the Library’s collections in 2006–07, with a long-term commitment to digitise
still more in the future. The British Library is also a significant publisher in its own right. Our list includes
sound and music (a recent example being The Essential Shakespeare Live CD, a collection of live
Shakespeare recordings, the result of a joint project between the British Library and the Royal Shakespeare
Company), bibliographies and large-scale bibliographic products published electronically, reference works,
and general and illustrated books.

7. The British Library contains a vast array of inspirational material and expertise that supports the
creative industries. The Library’s collections constitute an incredibly rich resource, particularly for those
working in graphic design, product design, the performing arts, architecture, advertising, TV and radio, and
fashion. The Library recognises that it also has an important role to play in helping people turn their
creativity into commercial success. The Library has a proven track record of supporting designıled
entrepreneurs, including Trevor Bayliss (the inventor of the clockwork radio), James Dyson (inventor of the
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brand-leader Dual CycloneTM vacuum cleaner), and Mark Sheahan (Innovator of the Year 2003, designer
of Simply Squeeze to Open packaging) and, through our Business & Intellectual Property Centre services,
we support creative people in developing, protecting and exploiting their ideas.

8. We have received an award of £1 million from the London Development Agency to transform our
Business & Intellectual Property Centre (based in our St Pancras building) from a successful pilot project
to a permanent resource. The Centre oVers arguably the largest collection of market research reports in the
world, free access to on-line subscription databases giving up-to-the-minute company information and
financial news, and access to the Library’s extensive intellectual property resources, including its collection
of 50 million patents. The service is targetted at SMEs, entrepreneurs and in London and beyond. This first
phase of the Centre is due to be complete in spring 2006.

9. The British Library adds value to the Creative Industries as follows:

— Enabling inspiration, protection of creative capital, and business development.

— Encouraging innovation and inspiring creativity.

— Helping users develop, protect and commercialize their ideas/business.

— Providing world class information services and business advice in dedicated space.

— Providing access to experts in creative disciplines.

— Enabling research across subject and organisational boundaries.

— Adding commercial value so businesses can become more competitive.

The Current Debate

10. Copyright law has traditionally sought to strike an appropriate balance between the rights of creators
to be recognised and rewarded for their work on the one hand; and on the other, the public interest in
ensuring access to information and ideas as the basis for developing new knowledge. The purpose of
intellectual property law has been—and should be in the future—to balance the sharing of knowledge and
the rewarding of innovation; such balance being essential to sustain a healthy creative economy and an
informed citizenry.

11. Under the current legislation, the creators’ right of ownership (copyright) is assured until a period
after their death, when their work passes fully into the public domain. During the copyright period, further
opportunities are available for legitimate public good access through “fair dealing” and “library privilege”.
The British Library believes that “digital is not diVerent” and that same principal of balance should be
sustained regardless of format of work for the digital age.

12. The Library fully recognises that there is need to modernise copyright legislation. The digital
revolution is fundamentally challenging many of the old certainties, and anomalies and ineYciencies in the
current legislation need to be addressed. However the Library’s fundamental concern is to ensure that the
principle of fair dealing and library privilege for print is suitably re-interpreted and sustained for the digital
age in such a way that an appropriate balance is struck between the interests of the rights holder and the
public good. Much of the debate at the moment is being dominated by extremes; the British Library
considers that it is uniquely placed to oVer a balanced contribution to the Committee’s inquiry.

13. There are a number of specific issues we believe the Committee should be aware of in conducting
its inquiry:

— The impact of new industry business models on the public good: The Napster case has led to a
fundamental re-definition of the music industry’s business model, and the other creative industries
are now also seeking to redefine and reposition for the future. A number of related
recommendations for legislative change are now emerging. For example, an extension of the
copyright period to 95 years for rights of recording and limitations on library privilege could all
serve to marginalise the important principles of fair dealing and the public good. The British
Library is concerned to ensure that the important public good elements in the existing law are
maintained.

— Complexity and expense of rights clearance:

— Clearing the rights of existing works for use in further works (for example compilation CDs
or public sector digitisation projects) presents many problems and represents a major cost in
such a project, as has been born out on the British Library’s JISC-funded audio digitisation
project Typically, diVerent individuals or collecting societies hold the rights in diVerent kinds
of original works, both published or unpublished and many are untraceable or fail to respond
to enquiry at all. Significantly, a Congressional Research Service report for US Congress,
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Copyright Term Extension: Estimating the Economic Values (1998) estimated that 98% of
works have no commercial value after 50 years; that is, they generate no royalties after this
period.

— The time consuming and expensive administration of rights clearance for digitisation has
become a major obstacle to projects funded by the public purse. It is in the public interest for
there to be some statutory provision which will have the eVect of simplifying procedures and
of indemnifying users of aVected works.

— Orphan works: These are works that are still in copyright but where the rights holder cannot be
traced. After 50 years, over 50% of works are believed to be orphan works. The British Library
believes there would be a tangible economic benefit for the UK economy if a provision were
established to streamline the process of seeking rights clearance to deal with the use of orphan
works.

— Digital Rights Management (DRMs):30 The emergence of DRMs—software that can be
embedded in a work to limit and control the use of that item—are now a powerful tool at the
disposal of the creative industries. DRMs are given total protection under EU Directive, with no
exceptions for legal circumvention in the interests of disabled access, long term preservation or
where the DRM prevents fair dealing use. DRMs do not have to expire, and can eVectively prevent
the work reverting to the public domain at the expiry of the copyright period. In addition, as we
prepare for legal deposit of digital items we are discovering that DRMs can pose a real, technical
threat to our ability to conserve the nation’s creative output in perpetuity.

— Licences emerging as the key transaction method: Licenses are emerging as the key transaction
method in many of the new business models being developed by the creative industries. Digital
media and DRMs in particular allow for temporary licensed access to be given to consumers (as
opposed to outright sale) in a way that was previously impossible. Many of these licences deliver
lower-level access and copying rights than would have been available under fair dealing in
copyright law. Unchecked, this trend will drastically undermine public good access in the longer
term.

Maintaining the Balance for the Digital Age

14. In conclusion, the Library would underline the critical significance of this issue for research,
scholarship, and innovation and for the creative economy of the UK. The Library recognises that there is
need to modernise copyright legislation for the digital age. In that context the British Library attaches
enormous importance to ensuring that the principle of fair dealing and library privilege—which have long
existed in the analogue environment and which in its view strike an appropriate balance in the public interest
between the rightsholder and user for print—is now re-interpreted and sustained for the digital age. This
will be a key point that the Library will seek to emphasise in its evidence to the Gowers Review of Intellectual
Property.

February 2006

Memorandum submitted by British Photographers Liaison Committee

The British Photographers’ Liaison Committee (BPLC) is a body of UK organisations representing
photographers and their interests. The BPLC meets to discuss matters of mutual interest and concern, and
if appropriate take action to protect, develop and promote these photographers’ interests.

BPLC members:

The Association of Photographers;

British Association of Picture Libraries and Agencies;

British Institute of Professional Photography;

Chartered Institute of Journalists;

CILIP;

Design and Artists Copyright Society;

Institute of Medical Illustrators;

Master Photographers Association;

National Union of Journalists; and

Picture Researchers Association.

30 The British Library submitted written evidence in December 2005 to the All Party Parliamentary Internet Group’s inquiry
into Digital Rights Management and gave oral evidence at a hearing held on 2 February 2006.
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Objects of the BPLC:

— The protection, development and promotion of the rights and interest of photographers and the
bodies that represent them in the UK and the EC under British law and EC regulations.

— The representation of the views of British photographers to the Government, the European
Commission and other bodies by the BPLC, by its constituent members, by both or through or
with the co-operation of other bodies with similar aims.

— The improvement and encouragement of good communication and best practice nationally and
internationally on matters relating to the use of photography and the employment and
commissioning of photographers.

The BPLC welcomes the inquiry into New Media and the Creative Industries and is pleased to be invited
to respond. Several of our members are preparing their own responses and so the BPLC response covers the
visual arts in general without reference to particular areas.

The Impact Upon Creative Industries of Recent and Future Developments in Digital Convergence
and Media Technology

The impact of new technology on the creative industries has been described as a process of
“democratisation”. By which was implied that specialist crafts and skills were now open to everyone. Mobile
phones in cameras that make everyone into a “News Photographer” and computers that provide 90% of the
content of a musical composition, without musical skills being required. So that everyone can now be a Paul
McCartney.

This is a good thing if you have no skills but a bad thing if hard won skills are thereby eroded or
cheapened. Either way it is irreversible, leading to “good enough” being the highest standard now expected
in any field.

The Effects Upon the Various Creative Industries of Unauthorised Reproduction and
Dissemination of Creative Content, Particularly Using New Technology; and What Steps Can or
Should be Taken—Using New Technology, Statutory Protection or Other Means—To Protect
Creators

The digital age has been, and continues to be, a double edged sword in the world of commercial
photography. Images are a perfect medium for the Internet—both for getting photography out to the
general public as an educational tool and for promoting the photographer’s expertise. However, it is one of
the easiest of the mediums to download in its entirety without permission.

Visual artists need to put their work on their websites for self promotion; the majority of stock image
libraries conduct their business via the internet, displaying their photographers work through their sites;
photographers clients use photography to advertise their products via their sites; newspapers and magazines
all have electronic versions of their publications; art institutions, galleries and museums digitise much of
their collections for viewing electronically, Thus, the worldwide web is awash with imagery published
legitimately.

The perception by many is that these images are in the public domain and therefore free to use and abuse.

Copyright notices and assertions; fingerprinting and watermarking methods; restrictions on the size
images are reproduced electronically do little to help the creator control the copying of their work by the
unscrupulous. The tracking of the use made of their images, by those not licensed, is a near impossible task
for the individual creator.

If an infringement is discovered this presents its own problems. UK copyright law does not give punitive
damages for infringement, damages alone are based on the licence fee applicable for the use made. Based
on this licence, fees due are too small to warrant legal representation. Within the UK trading standards are
not in a financial position to help enforcement in the visual field. Worldwide the various legal systems are
an onerous prospect for individual creators to utilise. The infringer, therefore, tends to get away with it and
so the cycle of theft continues in the knowledge that the individual creator can’t/won’t pursue.

Remedies

A robust education programme is needed. Media courses in schools, colleges and universities must have
endorsed mandatory copyright programmes in their curriculum.

A Government run awareness campaign for the general public. Ensuring that all copyright works are
covered helping people understand that it is not just music and films which are protected by copyright.

The criminal provisions of the CDPA 1988 (as amended) need to be strengthened and punitive damages
adopted to ensure those copying illegally for commercial gain are penalised.



3382272015 Page Type [E] 08-05-07 12:54:59 Pag Table: COENEW PPSysB Unit: PAG1

Ev 352 Culture, Media and Sport Committee: Evidence

The Extent to Which a Regulatory Environment Should be Applied to Creative Content Accessed
Using Non Traditional Media Platforms

Legislation is already in place but the will to make it work by all parties is not. Consultation is needed to
create an industry consensus and meaningful discussions must take place to establish best practice.

Where the Balance Should Lie Between the Rights of Creators and the Expectations of Consumers
in the Context of the BBC’s Archive and Other Developments

As a public corporation and regarded as a “British Institution” the BBC is in a unique position to give
equal regard to both sets of rights. Presently the “find it, rip it, zip it, share it” message given out, perpetuates
the public’s view that creative content is a free for all. How many of the visitors to the archive are young
creators who may have a future but are not being given the right message to help them protect their own
work whilst respecting other creators work? The CLAG site currently leads consumers to believe that the
work they access can be used as they like and disseminated without regard to the creator’s right, licences are
unlikely to be understood if they are indeed read.

Freelance creators have moral rights which should be upheld and the BBC is in a position to set an
example of best practice. The present approach of the Creative Archive coerces freelance creators to assign
their rights and waive their moral rights, in a way that purports to be for the public good. Original creativity
is not encouraged, only the regurgitation of others’ work.

Remedy

The BBC should be instructed to work with creators unions and organisations to establish best practice
for educating and respecting authors rights.

19 January 2006

Memorandum submitted by Broadband Content Coalition

About the Broadband Content Coalition

The Broadband Content Coalition (BCC), in existence since 2001, is an independent industry body made
up of like minded firms who all agree on one simple fact, that the take oV of Broadband in the UK is
dependent upon content and the services that are built from this content—the focus of Broadband
investment now needs to shift in that direction!

It is our aim to act in an advisory capacity to both UK government and industry alike, utilising the
experience of our members to shine a light on the confused state of broadband in the UK and how we think
the winning formulas will be developed. The BCC oVers advice and guidance and consultancy services to
support emerging broadband companies and markets through its individual member companies or
consortia.

The coalition is managed jointly by Chris Hart (chris.hartwmartelit.co.uk) and Sandip Sarda
(Sandip.SardawAssetHouse.com) both innovators in Market Strategies, New Technologies and New
Media, and highly experienced in broadband, multimedia and content from practical experiences in the UK
and International markets with PTTs, corporate, SME, residential, Government and Educational
organisations.

Recommendations

New Media, supported by broadband and the mass take-up of the internet will potentially spawn new
and undreamed of applications and industries.

Past experience points to the uncertainties of predicting future markets and technologies (eg “the
paperless oYce”—“electronic newspapers and books”—“3G”) and to the un-see able successes (eg “SMS”,
“mobile phones”, “P2P Services”). It is also clear that the established practices and market flows supporting
“traditional” industries do not eventually protect them from the massive changes oVered by new
technologies—(eg the demise of the canals; the disappearance of secretaries; the disappearance of “snail
mail”).

At this point in the evolution of markets and technologies surrounding the adoption and exploitation of
New Media we believe that it is critical that governments should encourage and nurture these emerging
media industries. We believe that undue regulation favouring the existing “media” industries whose business
models are anyway under threat and change (by usual market forces) could stifle this evolution in the UK.
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Questions

— The impact upon creative industries of recent and future developments in digital convergence and
media technology, unauthorised reproduction and dissemination of creative content, the regulatory
environment.

— Where the balance should lie between the rights of creators and the expectations of consumers.

1. General Industry Mood

1.0.1 The creative industries can only flourish if there is a commercial proposition for the various initiatives
taking place across the globe. Huge amounts of investments have gone into the core network infrastructure from
the telcos worldwide and more is on the way—the key is to make sure that a framework is created to nurture
the emerging media industries. Various countries are looking to exploit their knowledge with the super speed
e-highways that connect the world now, creating a global electronic market place. This also creates a challenge,
as countries/companies have to compete with lower cost of creation, digitisation and production of content for
the various sectors of the market—eg Animation studios in India now produce significant amount of cartoons
from storyboards for US studios etc. Most if not all of the initiatives are consumer driven and if the creators
(service providers) price is right and make it easy, then the consumer is more likely to pay and abide by the
various copyright laws.

1.1.0 Advertising industry

1.1.1 Enthusiasm and excitement was evident over the new technologies in the industry at a recent well
attended International Advertising Association (www.iaauk.com) and International Advertising Bureau
(www.iabuk.com) seminar and conference. There are clear signs of advertising industry interest and take-
up of pod-casting and blogs as new tools for advertising. There is a measurable move of a sizable percentage
of ad spend to the internet (see attached PDF and web link to IAB case studies) which is predicted to
continue. The increased availability and take-up of broadband is at last oVering to advertisers audiences of
suYcient size to justify investment in web campaigns. Apart from being smart and sexy the internet web
technologies oVer inbuilt assessment tools to enable better measurement of the eVects advertising spend—
page hits; search criteria; redirections; no. of pages; no. of visits etc. However the web provides a more
personalised interface to end users than traditional broadcast media (radio/TV), and a more personalised
and targeted view of available content—this can lead to greater fractionalisation of market segmentation
and greater complexity (and hence cost) for advertising companies.

There is also the beginning of a move from “real” to “virtual”—New usages of technology include “online
virtual wine tasting” (http://www.virtualwine.co.uk/), using the internet, broadcast video and text talk for
return interactivity, to reach targeted but dispersed groups of potential customers with a more personalised
service—an up-market Tupperware party approach or DK book distribution methodology.

We can expect many more new applications as the innovators in the sector gain experience.

1.1.2 “Creative Advertising Industry input . . .

It is my opinion that the converged, broadband enabled future will have an enormous impact on
the creative industries well into the rest of this decade and beyond. At its most basic level a major
part of that impact will lie in the subtle balances between the creatively led and technically led
worlds. For example, right now there is huge interest in mobile video with major investment
coming from 3G companies such as 3 Mobile and Vodafone, yet outside of music video and adult
content, everyday services such as soaps or even specially shot mobisodes have failed to take oV
so far because content creators are still struggling to get to grips with delivering the types of content
that actually works on that medium.

It’s the old could we/should we paradigm. Just because we can deliver video to phones it doesn’t
necessarily mean that we should. In a recent trial by the BBC to promote their new series of the
comedy Nighty Night a series of marketing clips were released for mobile in order to promote the
show. The uptake rates were fairly successful for mobile but still only numbered in the low
thousands rather than the 10s of thousands which one would hope for. A major reason for this is
understanding that, in order to be successful, promotional clips on mobile would have to follow
the same rules as viral email marketing activity. Normally the most popular viral activity features
the subversive, something that poor old Auntie can’t really be seen to be doing. So for the creatives
of the future, not only will they have to understand how to make great content, but they will also
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have to have an understanding of the attributes of the specific platforms that content is going to
be delivered to. Not only that but they will also have to know how any particular target
demographic uses that platform.

This problem multiplies when you consider that creatives need to understand all the available
platforms that a campaign is due to cover, without that you start to get a problem trying to
maintain a clear and consistent brand message throughout your campaign.

Currently this problem is solved by brand owners going to diVerent types of agencies to fulfil their
diVering needs, but in the converged future it will be extremely diYcult to do that eVectively
because nothing exists in isolation anymore. For example, your outside print campaign may have
a five digit shortcode that once dialled sends a bookmark back to the user to the related campaign
WAP site. This WAP site can contain all sorts of things such as copy, images, competitons and
video. The WAP site will need to be consistent with the PC internet site and the video will need to
look the same as the ads on TV. Without consistency the brand will appear fractured and lose
impact.

Behind all of this of course, brand owners will want the usage measured in ever increasing levels
of sophistication which means the agency of the future will need to session manage customers not
just through the pages of a website, but through multiple platforms as well. The only way to do
this eVectively is to have the entire campaign delivered from a central server infrastructure so
having multiple agencies who all have diVerent ways of working may prove to be a problem.

But why bother with multiplatform campaigns? Well unfortunately, the growth in new platforms
means the increasing segmentation of audience, with the major TV channels not just losing market
share to “multichannel” but they are also losing share to the internet and increasingly gaming.
Without understanding of and representation on these platforms could mean the diVerence
between the success or failure not just of a particular campaign, but also the long term prospects
of a brand well into the future.

So, what about the rights of content owners and IP distribution? This is still wide open and it is
my considered opinion that there is no one answer to that problem. Certainly, piracy will eat into
the profits of major organisations well into the future, but then again, piracy always has, it just
wasn’t quite so measurable before. But not wanting to single a particular group out, don’t forget
also that new technology has also benefited the film and music industries for many years. Got the
record? Now buy the CD. Got the video? Now get the DVD? Media owners have never been shy
about asking consumers to adopt new technologies when it suited them, so the fierce backlash from
certain quarters whilst understandable is also a little ironic.

However, it is also worth mentioning that with the rise in piracy there are also new opportunities
available. Anyone interested in purchasing all your favourite albums again but this time re-
engineered for surround sound? Now available with unique Hollywood Bowl acoustic
reproduction? You can actually feel like you there with the band . . . But seriously, with the rise
of product placement within TV and film at what point does is actually become desirable for as
many people as possible to see a particular show rather than restrict it. Surely, the more eyes on
screen the better?

Does the problem then not become how many people copied it, but rather accurately working out
how many people actually watched it so we can charge the product placement owners accordingly.
IF this becomes a model then the challenge to the creatives will be how to weave in the placement
without destroying the artistic credibility of the show. In addition to this example, you also have
the Creative Commons licence which is used in the BBC’s Creative Archive project. This has been
developed to allow creatives to freely share their creative endeavours but maintain certain aspects
such as attribution, or the work can’t be used for commercial gain etc. Many countries have signed
up to the Creative Commons scheme and Google have recently launched a Creative Commons
enabled search to their portfolio.

In conclusion, I think the best way to think about issues for creatives going forward is that diVerent
rules will be applied to the various aspects of convergence, rights ownership, distribution and so
on. What rules are applied will depend on the nature of the content and what you want to do with
it. If you are seeking to make money oV other peoples work without their permission, then that is
clearly theft, but if you are merely distributing other peoples work, then it will really depend on
what that work is and what the attitude is of the owner of that work. Over time a number of
diVerent models will apply.

Ultimately, I think we can agree that we are heading for very exciting times creative-wise in the
years ahead and with the rapid advances in technology we are now getting to a stage where we can
start to adopt a creative rather than technically led approach to content creation. This will give
rise to new hybrid formats and I dare say new forms of entertainment never before imagined. As
to who owns it all, well as a creative, right now I’m too busy having fun to care . . .
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1.1.3 Advertising case studies

http://www.iabuk.net/en/1/casestudiesentertainmentandmedia.html

1.2.0 Education

1.2.1 Taking education and schools as another example, from a user perspective the technology evolution
has oVered the potential of complex, professional, highly interactive, digitised multimedia content and tools,
and the possibilities of new processes and methods of the delivery of education in the classroom and out of
it. However this is often into a scenario where the leading users (geeks!!) have been “spoiled” by the global
availability of small, simple, amateur implementations available for free across the net—leading to unreal
expectations and poor cost vs value judgements on commercial products, while the majority of the
profession still struggles with the “chalk and talk” culture and resists process change and the market
continues to rely on the promotional-push which the big players are best placed and most suited for.

High interactivity, professional look and feel and high multimedia-ness are essential to retain the
attention, engagement and enthusiasm of pupil users who are used to the mobile phone, TV and games
cultures.

The costs of developing products utilising this flexibility and complexity are high, and as a result for the
content industry it has been, and continues to be, diYcult to create sustainable business cases for investment
with a suitable ROI. This impacts the smaller (SME) organisations with a critical dependence on cash flow
more than the giants (eg BBC, Grenada, Pearsons), but they are not immune either. There is a real danger
that if a sustainable pull-market (where users demand and are experienced purchasers) is not developed the
innovation, flexibilities and choice provided by the SMEs will disappear in favour of a few large providers.

For the Information Society of Europe and as a result of the continued investment in ICT in schools there
is an expectation that pupils will become more skilled in the capture, manipulation, processing and
presentation of information from all sources and that these skills are desirable. There is evidence that these
skills develop as a pupil progresses across the curriculum, moving from high multimedia, whole
programmes, delivered on local networks or across the internet, at the younger ages towards the use of tools
and free and roaming internet research at the higher ages. Pupils also have become used to the availability
of cost free services across the net: content (music and videos) through P2P networking; voice, video and
text messaging etc; virtual visits; access to content and the ability to manipulate and re-present it.

As discussed in the Advertising input, whilst the commercial exploitation for gain of licensed materials
without payment to the IPR owner is undoubtedly theft the current discussions on protection methodologies
(DRM) and their enforcement (inbuilt in commercial monopoly products) appear mainly driven by the
giants of the music and video entertainments industries. These materials are not normally used in education
to any extent—excepting the teaching of media studies or art etc regulation supporting blanket
implementations of these methodologies across all content however, could have a harmful impact on
education and other user sectors if they stifle creativity and access to content, and equally could be
unaVordable to SME content creators.

Traditionally UK academia and education have often been allowed access to (paper) content for free or
lesser charges—this relates of course to state sector owned materials, eg Museum materials, British Library,
archives etc, and having accounted for the costs of managing access, should also apply to digitised publicly
owned content—BBC materials and national Archives.

Will the new models of regulation and enforcement stifle educational creativity or will there be special
licence terms for schools . . .?

Will schools be able to aVord the costs of implementing and managing licence regimes across their
systems . . .?

What will be the implications on a school where pupils infringe licence regulations at home, but then
transport the materials onto the school network . . .???

24 January 2006

Memorandum submitted by Business Software Alliance

This submission is made on behalf of the Business Software Alliance (BSA)31 in response to the Culture,
Media and Sport Committee Inquiry into “New Media and the Creative Industries”.

31 The Business Software Alliance is the foremost organization dedicated to promoting a safe and legal digital world. BSA is
the voice of the world’s commercial software industry and its hardware partners before governments and in the international
marketplace. Its members represent the fastest growing industry in the world. BSA educates consumers on software
management and copyright protection, cyber security, trade, e-commerce and other Internet-related issues. BSA members
include Adobe, Apple, Autodesk, Avid, Bentley Systems, Borland, Cadence, Cisco Systems, CNC Software/Mastercam, Dell,
Entrust, HP, IBM, Intel, Internet Security Systems, McAfee, Microsoft, PTC, RSA Security, SAP, SolidWorks, Sybase,
Symantec, Synopsys, The MathWorks, and UGS. See http://www.bsa.org/.
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The Culture, Media and Sport Committee wishes to hold an Inquiry into “the challenges and
opportunities for the creative industries arising from the development of new media platforms… the term
‘creative industries’ includes music, visual broadcasts, sound broadcasts, film, graphic art, design,
advertising, fashion and games software”, expressing an interest in receiving evidence concerning the
following issues:

“The impact upon creative industries of recent and future developments in digital convergence and
media technology.”

BSA members have been the driving force behind “digital convergence”, creating software and hardware
products that are designed to enhance and expand consumer choice concerning the use and enjoyment of
digital content. The digitisation of creative content has been one of the key technological developments of
the 21st century, enabling consumers to access creative content in a manner, and at a time and place, that
is chosen by the consumer. This expansion of choice has benefited consumers as the expanded, multinational
marketplace for creative content has developed.

The opportunities for creative industry, and the potential for even greater expansion of consumer choice,
will be a key feature of the development of digital distribution models. In this regard, the role of Government
will be important in ensuring that the platform for such distribution is secure, reliable and unfettered by
unnecessary regulation.

“The eVects upon the various creative industries of unauthorised reproduction and dissemination
of creative content, particularly using new technology; and what steps can or should be taken—
using new technology, statutory protection or other means—to protect creators;” and

“The extent to which a regulatory environment should be applied to creative content accessed
using non-traditional media platforms.”

BSA has recently commented on “the extent to which a regulatory environment should be applied to
creative content accessed using non-traditional media platforms” in its response to the All Party
Parliamentary Internet Group (APIG) “Inquiry into Direct (sic) Rights Management”.32 Certain of the
comments made in connection with that Inquiry are repeated in this response.

In both the online and oZine world, the use of DRM technologies has provided much of the basis for the
expansion of consumer choice in respect of the use of creatively produced content. As illustrated in a recent
study,33, UK consumers lead the way regarding the use of DRM-based online services:

DRM-ENABLED ONLINE MUSIC MARKET, UK

2003 2004 2005 2006 2007 2008

Downloads (ƒ million) 0.7 11.1 39 68.4 101.6 148.6
Subscription (ƒ million) 0.4 1.7 7.8 19.3 33 45.9
Total (ƒ million) 1.1 12.8 46.8 87.7 134.6 194.5

Source: Informa Media, 2005.

This expansion in choice would not have been possible without appropriate levels of legal protection being
aVorded to the DRM technologies that facilitate such delivery. It is therefore vital that the opportunities
aVorded by the expanded use of DRM technologies are not restricted by the harmful acts of those that would
seek to bypass DRM technologies, to the disadvantage of content providers and consumers alike.

DRM technologies should be embraced for the opportunities they oVer, providing as they do the
foundation for the vast array of content delivery systems that provide consumers with the variety of choice,
in terms of content distribution, delivery and pricing that are now seen as the norm. These technologies must
receive both the appropriate level of robust legal protection and, equally importantly, a matched
commitment to legal protection, that will ensure that the opportunities aVorded by DRM technologies are
not lost. In this regard, BSA members have been suVering for many years from the problems associated with
such “digital piracy”, which now touches many more forms of creative industry (for example in the
controversial field of “file sharing”). Although DRM systems have been developed and used by BSA
members to assist them in their eVorts to defeat this problem, regrettably, such technologies are routinely
attacked and circumvented by professional, organised bodies to the detriment of all who have an interest
in seeing creative industry thrive.

The damage done to creative industry, and the threats posed to consumers and business alike through
piracy, have been the focus of the eVorts of the Alliance Against Counterfeiting and Piracy in the United
Kingdom for several years. BSA does not wish to repeat, in this paper, the views it has expressed to the UK
Government, both as a member of the Alliance and directly, with regard to the legislative and enforcement

32 See www.apig.org.uk/current-activities/apig-inquiry-into-digital-rights-management.html
33 BSA Overview of Online Music Sales, Copyright Levies and Related Matters in the European Union, October 2005.
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reforms that the UK Government should adopt—save to say that it remains BSA’s belief that deficiencies
in the legislative, procedural and enforcement frameworks in the United Kingdom contribute significantly
to the levels of digital piracy suVered in the United Kingdom.

“Where the balance should lie between the balance of creators and the expectations of consumers
in the context of the BBC’s creative archive and other developments.”

The BBC Creative Archive Licence was set up by the BBC (in conjunction with certain other parties) to
make its archive content available for download under the terms of a single, shared use licence scheme. One
of the features of the Creative Archive Licence scheme is to allow private individuals to download content
from the BSA archive for what might be broadly termed “non commercial purposes”.

BSA observes that this innovation on the part of the BBC is partly in recognition of its unique status as
a publicly funded broadcaster. In terms of the “balance” between the rights of creators and the expectations
of consumers, BSA’s comment in this regard is that the establishing of facilities such as the Creative Archive
Licence should not, by omission or otherwise, generally create an expectation on the part of consumers that
on-line content is available for use on similar terms.

February 2006

Memorandum submitted by The Cine Guilds of Great Britain

The Cine Guilds of Great Britain is an organisation which brings together the major “Craft” Guilds of
the British Film Industry, thereby representing in excess of 1,500 highly qualified and highly respected
practitioners in their various fields. Its Constituent (member) Guilds are:
AMPS The Association of Motion Picture Sound Sound Technicians & Editors
BFDG British Film Designers Guild Production Designers
BSC British Society of Cinematographers Lighting Cameramen/Directors of Photography
GBCT Guild of British Camera Technicians Camera Operators/Crew and Script Supervisors
GBFTE Guild of British Film & Television Editors Film, Television and Sound Editors
GLM Guild of Location Managers Location Managers
GSAC Guild of Stunt & Action Co-ordinators Stunt Co-ordinators

Neither the Directors’ Guild nor the Writers’ Guild is eligible for membership of the CGGB as both act
as “trades unions” for their members in some areas of activity, which is a specific disqualification under the
Constitution of the CGGB. We do, however, maintain regular contact with the Production Guild, the New
Producers’ Alliance, BECTU, Skillset and other film “craft” organisations.

The advent of the so-called “new media” as outlets for film and television production is a matter of
considerable interest to many of our constituent guilds.

We feel that this development could provide a suitable time to review the concept of “authorship” in
connection with film-making in order to suitably recognise the input of crew whose eVorts have made a
production successful in both creative and financial terms.

In many parts of Europe it is clearly understood that the people who physically make a movie have the
right to be recognised as its “auteurs”. At present this is not the case in the UK.

Many film professionals feel very strongly that there this is an anomaly that needs to be addressed,
especially when they consider that, for example, stills photographers generally retain the reproduction rights
to the pictures even when they have been paid a fee for the original shoot.

21 February 2006

Memorandum submitted by Cinema Exhibitor’s Association

The following submission has been written specifically for the Committee’s new inquiry into New Media
and the Creative Industries. It is a précis of numerous consultation exercises that CEA has conducted,
members’ opinions expressed during CEA Board/Branch meetings and other gatherings when members
have taken the opportunity to express views and attempts to provide a consensus view of cinema exhibition
to the emergence of new delivery systems to the public of filmed entertainment. There is much speculation
and misinformation circulating within the sector on both current and future developments within the new
media sectors and it is therefore very diYcult to state with certainty the outcome of current and future
developments.

Cinema exhibition believes that, notwithstanding the means of delivery of film to cinemas, the importance
of exhibiting a film in the cinema will continue to be the pinnacle for the creator of filmed entertainment and
the bedrock on which the future exploitation of that filmed entertainment is built. We believe that the
creative community who make filmed entertainment will continue to aspire to having its work initially
appreciated by the public in the place for which it was intended. The creative norms required for
cinematographic exhibition will continue to be of a higher quality than those required for other delivery
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systems and the opportunity for creative experimentation is greater. Cinematographic exhibition will
continue to be the most eYcient method of launching a cinematographic work, though not all works
intended for cinematographic exhibition will be judged to be of a quality that deserves exhibition in cinemas.
The intention of all involved in making a cinematographic work will have been to have it launched in
cinemas. Launching a work in the cinema provides the opportunity for the filmmaker to exploit all forms
of publicity prior to its launch to bring to the notice of the general public that his work is available and
worthy of viewing in the cinema. Viewing of a film by the general public in the cinema provides the filmmaker
with the opportunity to gauge the reaction of the public to the work. We firmly believe that the cinema will
continue to be the prime place for viewing movies with like-minded individuals that will re-emphasise the
importance of cinema in the social fabric of society.

Though it is speculation, it is likely that the numerous consequential windows through which
cinematographic product is currently exploited by filmmakers will contract and their sequential order may
change. In time it is believed that there will be only two distinct and eVective windows for the exploitation
of cinematographic product; namely theatrical exhibition and personal/domestic consumption. Theatrical
exhibition will remain the first window and we believe will continue to be exclusive. It is acknowledged that
currently there is much speculation in the press based on reports of statements made by film producers that
theatrical exclusivity will eVectively disappear but we believe that the importance of theatrical exhibition for
the marketing of the film is such that the majority of film producers will acknowledge and accept that the
cinema sector needs a period of exclusivity to remain viable and that for the marketing purposes of their
cinematic work they need the cinema. It is the most eVective way for the creator of the cinematographic work
to create a “must see” factor even if the “must see” desire is fulfilled outside the period of theatrical
exclusivity. Over the last 18 months in the UK the period of theatrical exclusivity has been reduced
(notwithstanding piracy) to between 3 and just over 4 months. Exhibition believes that the absolute
minimum should be 4 months for the best financial return to both the production sector and cinema
exhibition. The domestic/personal consumption window will be dominated by on-demand services which
will be subdivided into either single timed viewing, long term viewing or home burnt copies of product but
this will not be widespread until the security of downloading is guaranteed. Currently the largest source of
income for film producers is created from the rental and sale of DVDs and whilst we do not believe that
these two sources of income will totally disappear, their importance over time will steadily decline. The time
may come when the only legally produced DVDs are in collector’s sets or produced for the Christmas
market.

As to the delivery systems for personal/domestic use, it is thought that both pay TV and free-to-air TV
will continue to utilise cinematographic product though the price paid may be at diVerent levels to those
currently enjoyed by producers. VOD in all its guises, the purchase of the licence for one viewing, a period
of viewing or the right to burn a copy, will we believe become the largest source of income for the producer
and this could be delivered through either adapted televisions sets, computers or even telephones.
Development of VOD will be ultimately dependent on the security that the producer of the product is able
to engineer into the delivery systems and obtain payment for the delivery.

The importance of cinema exhibition both as a marketing tool for the production sector will continue and
also remain the benchmark for the calculation of the amount charged for personal/domestic deliveries of
cinematographic product. The method of delivery of cinematographic product to cinemas will over time
change to a form of digital delivery. Whether this will be via direct satellite link online or a downloadable
copy will be dependent on technological advances particularly in the area of piracy protection and cost. The
producer/distributor through the use of digital delivery systems will be able to reduce costs of delivery and
exhibition believes that this saving should initially be used to fund the digitalisation of cinema exhibition.
The digitalisation of cinema must, if it is to be successful, produce an image for our audiences, which is
preferably of better quality than that produced by projection of 35mm film with a minimum of equality with
it. Currently 2K projectors produce such an image and we believe that this should be the minimum quality
benchmark for all cinematographic performances in cinemas. It must also be possible that films produced
by all filmmakers globally be capable of being projected from one machine. The projector must be capable
of accepting product from throughout the world for if diVerent machines are necessary to exhibit diVerent
producers product the cost of the provision of those machines will be prohibitive. Exhibition does not wish
to see the promotion of diVerent delivery systems which has occurred over the provision for enhanced sound
that means two reading and delivery systems are required or what is currently developing in the improved
DVD market where two standards are to be issued. A common open standard for digital projection in
cinema is needed to progress. This common standard must be acceptable to the major studios and European
producers. It must also be capable of preserving the independent editorial control of the exhibitor and be
free from additional reporting systems and controls imposed by the distributor/producer. During the period
of transition exhibitors with cinemas which have not been able to be digitalised must continue to be supplied
with 35mm prints on the same basis as now to ensure that the choice of product remains available to all
throughout the UK and the public are not deprived of choice.
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It has been argued in some territories that a test market for digital projection should be developed first
to identify problems that may arise in the delivery of cinematographic product and the exhibition of it before
a whole territory is encouraged to convert to digital projection. In the UK the UK Film Council’s Digital
Cinema Circuit, which is being introduced to widen the choice of film and increase availability of specialist
product in the UK, will in practice achieve a wide test bed for digital projection. This will advance the
knowledge of distributors and exhibitors concerning digital delivery and exhibition’s from that already
gained through limited testing that has taken place over the past few years.

If the industry decides that the digitalisation of cinemas is worthwhile and it goes ahead it is likely that
the relationship between exhibition, distribution and production will change from the current business
models. If total digitalisation were to take place in the UK there will probably be benefits to cinema
exhibition though these will not arise overnight. It will undoubtedly be necessary for distribution to fund
the changeover for benefits are unlikely to be achieved until all sites in the UK have at least 50% (and this
figure may not be high enough) of their screens digitalised for only then will the possibility of fully exploiting
the digitalisation of cinema be possible. Only when there is a film bank of digitalised film, both current and
historical, will it be possible to utilise digital projectors fully by oVering the public the widest possible choice
and combination of cinematographic product.

With the digitalisation of cinema it is likely that exhibitors will explore the possibility of simulcasts and
other non-film programming for their cinemas. The development of simulcasts may be hampered by the
potential of increased musical rights fees that may be payable for this form of entertainment. It is expected
that filmed stories will remain the most important entertainment product shown in cinemas. The European
Commission’s proposal that rights holders for music where it is delivered across borders on-line if applied
to all creative product delivered across borders may detract from the importance of the UK as a film
distribution centre. It is likely that in time there will only be one uplift facility for all major films that are
distributed by satellite in Europe and it is likely to be in the country where the financial rewards for the rights
holders is greatest.

Creative product has a value to the creator but until distributors, licensed by the creator, exploit it legally
it has no monetary value. Monetary chains currently in place ensure that the creator receives income for the
creative product. As far as is technologically possible the current legislative framework should be replicated
for the new media delivery systems. The unauthorised copying of creative product damages not just the
creator of the product but all those employed in the licensed legal delivery systems. The number of people
employed in the legal delivery system sector are substantially more than those directly involved in the
creative process (UK film production—10,000 employees, UK film exhibition—17,000 employees) and there
is tax loss to the exchequer as most unauthorised exploitation of creative product is within the “black”
economy.

Programmes being undertaken by such organisations such as FACT and the increased security being
operated by the industry are barely containing the problem of unauthorised copying of copyright works. A
new law making cam-cording of a film within a cinema illegal, whether carried out for profit or not, would
help cinema staV in their fight against piracy. To halt the unauthorised copying, the sources from which the
copies are made must be stopped but—just as important—if there were not market places in which illegally
copied material could be sold, the public’s ease of access would be curtailed. The Licensing Act 2003
introduced an oVence for designated premises supervisors who permitted the licensed premises for which
they are responsible to be used for the misuse of copyright material and, under the Section 182 Guidance,
gave encouragement to the licensing authorities to review premises licences where copyright oVences are
committed. This will help with the removal of marketplaces for the illegal sale and misuse of copyright
product. Whilst many trading standards oYcers are taking their responsibilities much more seriously to
prevent the sale of stolen copyright product in both formal and informal markets greater power must be
given to them to enable them to close markets and prosecute both the traders and the organisers of the
market if the sale of stolen copyright material takes place. The penalties for copyright theft, though recently
increased, should be increased further.

The source of much copyright theft is the Internet and Internet providers who permit their servers to be
utilised for the distribution of illegally circulated product should, wherever possible, be closed down or
access to their sites blocked. Persons illegally downloading stolen copyright material should be vigorously
pursued and prosecuted. Until the persons who take advantage of the illegally sourced material suVers harsh
consequences for their actions, the incentive remains to buy the product. The person purchasing stolen
copyright material should also be prosecuted.

To enable industry members to help police illegal and legal uses of copyright material and with the ever
diminishing windows for the traditional exploitation chain it is becoming increasingly important that they
are made aware what product is legally being or about to be released into new or the next delivery system.
This will enable those making reports to an enforcing authority to only pass on actionable information on
the copyright material. It may be necessary to legislate to ensure that this information is provided by
rights holders.

2 February 2006
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Supplementary memorandum submitted by the Cinema Exhibitors Association Ltd

I have read a draft copy of the evidence given to your Committee by Mr Stewart Till CBE, Chairman of
the UKFC, and Mr John Woodward, Chief Executive of the UKFC, on 7 November 2006.

In response to Q597 put by Rosemary McKenna, Mr Till stated that “the film industry is to be smart and
clever about how it organises its window, which is really only about two factors, ‘timing and pricing’ ”. In
response to Q608 put by Paul Farrelly, Mr Woodward responded that “the cinema owners will say what
they are facing potentially is that their window of exclusivity is being squeezed by rights holders who want
to get the product out to other media as quickly as possible, and that takes us to the question of where is
that flexibility, where is that balance?”.

Over the past 18 months cinema operators have conceded that the theatrical exclusivity window of
26 weeks (where a procedure was in place to breach the gentlemen’s agreement in specific cases when sought
by the rights holders) is no longer sustainable and have eVectively agreed that a four month minimum
theatrical exclusivity window is acceptable to exhibition. Unfortunately this four month theatrical
exclusivity window is not followed by all distributors. We believe that four months should be the minimum
exclusivity window for cinema which provides the rights holders now, and potentially in the future when
Video-on-Demand (VOD) is common place, the highest return on their investment in films.

Whilst film theft will not ever be totally eradicated, it will be controlled and diminish. The price of stolen
film to the public, either through pirated DVDs, or the Internet, will be the bench mark price for VOD which,
in a number of years, will be the major delivery system for personal consumption of film. It is most important
that all delivery systems for films to the public have a viable production sector which can only be sustained
through the legal delivery system passing income down the chain to the production sector. Full VOD where
downloaded films can be played on the device chosen by the purchaser for the time agreed with the rights
holders will not become common place until secure payment systems are introduced. Initial research
indicates that the price a member of the public is prepared to pay to obtain a legal downloaded copy of a
film is in the region of what they will pay for an illegal copy. Early adopters are prepared to pay more for
limited download access but the level of payment currently being obtained is most unlikely to be sustainable,
especially when current blockbuster films now out on DVD can be obtained at supermarkets for less
than £10.

Music industry developments also indicate that where the product is delivered on-line to the public, the
price that can be charged has to be low to counter illegal downloading. The cost of legal DVDs for popular
films is now £10 and illegally copied DVDs cost about £5 therefore it is likely that the cost of legally
downloading films will be in the region of £5–£10.

Currently in the USA, where VOD is more developed than here, the price of a VOD download is
approximately $10 whereas a DVD is approximately $16. The income flowing back to the rights holders is
reported as $4 and $12 respectively. It would appear that VOD does not produce the same level of income
to the rights holders as the traditional delivery system and there is no reason to believe that the UK, when
VOD is fully developed, will be any diVerent.

Both Mr Till and Mr Woodward, in their evidence to you and your Committee, spoke of the importance
of cinema both in artistic terms (that film makers make films for cinemas) and marketing terms (that the
film is marketed to the general public which can be utilised for all delivery systems) and in social terms—none
of which we disagree with. However, we would add a further one—the financial return to the film maker. The
digital age, within the next few years, will also encompass widespread digital projection in cinemas and film
exhibition will become more important in income terms for film makers. It is unlikely that the income that
the film maker and rights holders will be able to obtain from VOD in all its form will be at the same level
as DVD. VOD will produce income but to balance the income earned from DVD to the film maker/rights
holders it appears that the number of VOD downloads that will have to be sold will need to be three times
greater than the current sales of DVD. The distributors of product via download and VOD appear to be
relatively more expensive than the traditional distribution systems.

Cinemas, when showing a film, have an agreement with the rights holders that they have the right to
physically take their share of the box oYce if they wish. Their income share is assured. We believe it is
important for the rights holders to ensure that cinema exhibition continues to flourish, notwithstanding the
small hiccup which we are experiencing this year, to ensure their income level. Cinema exhibitors believe
that without a period of theatrical exclusivity they will not be able to charge a premium price which is shared
with the rights holders and film makers. Simultaneous release of a film through all delivery systems will not
produce the overall level of income for the rights holders as a carefully controlled release with the first
opportunity to watch a film being in the cinema—the environment for which the film maker produced the
work. A cinema release creates the opportunity for the publicity and marketing of the film, which cannot
be replicated by any other delivery system, but is utilised by all. It produces guaranteed income for the film
maker and for all these reasons we believe that it is of the greatest importance that a period of theatrical
exclusivity of a minimum of four months be encouraged, agreed by all parties and, when agreed, adhered to.

23 November 2006
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Memorandum submitted by Creative London

Introduction

As has been widely discussed in recent years, many creative industries are undergoing profound change
as a result of digitalisation and the emergence of new media channels such as broadband Internet and
mobile. The impact of this “convergence” on the production and distribution of media and audio-visual
content is transforming existing practices, with many London-based businesses facing up to new challenges
and competitors, but also considerable creative and commercial opportunities. Creative London/LDA is
specifically addressing the issue of convergence, and is developing an eVective programme of support for
the creative sector, particularly for start-ups, entrepreneurs and the small, independently-owned enterprises
central to the future success of London’s creative economy.

1. Assessing the Impact of Digitalisation Across the Sector

An obvious starting point for analysing London’s creative sector, and assessing its support needs, was
that of the productive chain, which highlights the principal activities and linkages that make up the lifecycle
of a product, from origination through to consumption. For all of the creative industries, we can identify a
highly simplified and generalised production chain with four key stages:

Stage 1 Creation

The processes by which creative material and intellectual assets are originated and produced. It is the most
obviously “creative” part of the chain and covers activities such as the origination and development of ideas,
the commissioning of content etc.

Stage 2 Production

The making, developing, or recording of the product “one oVs”, or prototypes, which may be
reproduced later.

Stage 3 Distribution

All of the stages in channeling products and services into end-user markets: reproduction, shipping,
wholesaling, broadcasting etc. This includes marketing.

Stage 4 Consumption

Includes venue-based exhibition of products (eg theatres, cinemas etc) as well as retail points and personal
consumption.

We can assess the degree of digitalisation on each of the creative industries, by looking at how digital
media is impacting and driving change in each of their production chains. Although rather a crude exercise,
the bold text gives an indication of where digital technologies, platforms and tools are having a substantive
impact, or can be expected to transform existing working practices.

Creation Production Distribution Consumption

Advertising Generic professional A wide range of digital Across media channels Depends on media
tools (word processing, production tools, (print, TV, cinema, channel
design, planning and depending on medium online) and therefore
presentation software) increasingly digital

Architecture Generic professional Industry standard N/A Not Applicable (N/A)
tools, particularly software packages
design software (design, animation,

3-D visioning)
Arts/antiques Very little, although Some use of image Some e-commerce, N/A

increased interest in manipulation and online auctions and
digital and interactive animation tools marketing
art

Crafts Negligible Negligible Some e-commerce and Negligible
e-marketing, but
limited

Designer Fashion Digital design tools Digital printing and Negligible: e-commerce N/A
important for images, cutting increasing, but having little eVect on
3-D models still primarily physical clothes retail

process
Film and Video Relatively simple Digital shooting Suggestions that it will Both cinema and

digital tools to assist equipment, with follow the music personal entertainment
writing, design, onscreen editing, post- inductry, with systems becoming more
storyboard etc production, eVects all dowloading of film/TV digitised

standard content
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Creation Production Distribution Consumption

Interactive Leisure Digital tools for design, Entirely digital e-commerce and Onscreen, and
Software/Games storyboard etc production process, e-marketing increasing, completely digital

similar to software with games downloads
or played online

Music Increasing, with digital Digital tools used Online distribution Digital players are now
instruments and extensively in recording (both legal and not) is standard
software used to and production transforming industry
compose and business models

New media Digital, using design Entirely digital, wholly Entirely through digital Onscreen, and entirely
tools based around software channels: online, digital digital

authoring tools TV etc

Performing Arts Negligible Limited, though Limited, although e- Negligible
multimedia and digital booking is increasingly
audio-visual being common
incorporated into
productions

Publishing Generic professional DTP (digital design, Digital printing is Print still dominates
tools (word processors, images, text editing, increasing. E-commerce consumer publishing,
illustration packages) layout etc) is standard is well established for but e-books emerging

books, with many and onscreen is well
magazines, journals etc established for
now published online academic, journals,

reference etc

Radio Relatively simple As with music, digital Digital and online Digital radios and
digital tools tools used in recording broadcasting increasing receivers increasingly

and production common

Television Relatively simple Digital shooting Digital broadcasting Digital players
digital tools to assist equipment, with becoming dominant becoming standard, with
writing, design, onscreen editing, post- increased opportunities
storyboard etc production, eVects all for personalisation and

standard interactivity

As part of Creative London’s broader programme of sector support, the following industries are therefore
all being specifically targeted for support interventions within the context of changes being brought by
new media.

— Television: production and broadcast.

— New media, covering interactive content production, cross-format media and interaction design
services.

— Video games production, for console, PC, wireless platforms etc.

— Music production and distribution.

In some ways, it could be argued that an approach based around individual creative sectors makes little
sense. The very nature of the changes being brought by digital technologies means that previously distinct
industries, such as television and games, are now converging, with considerable overlap in the manner in
which they are produced and distributed. Rather than completely separate activities, they can all be
considered as instances of digital content.

Increasingly, such intellectual property is no longer envisaged as a distinct creative product, such as a TV
programme, but rather as digital content with a number of diVerent distribution platforms. The hit show
Big Brother for instance is a TV programme, video game, website and mobile news service, each of which
generates revenues.

Creative London recognises that industry-specific interventions of the kind delivered by LDA and
partners will become increasingly problematic. For instance, some of the ideas focused around developing
television content or video games markets—in years to come, it might be more useful to think about more
general markets for digital content. However, for the time being at least, the industry production chains and
distribution channels are suYciently distinct to approach the sectors individually, in line with how most
professionals and trade associations currently regard themselves.

2. The Impact of unauthorised reproduction/dissemination of creative content

Creative London recognises that the value of London’s creative sector resides in the ability of creative
enterprises to generate, commercialise, defend, trade and earn revenues from intellectual property,
particularly in the form of copyright protected creative content. As such, any copyright infringement,
whether online file sharing between individuals, or the illegal copying and selling of pirated CDs and DVDs
could be expected to impact negatively on London’s sector.
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However, Creative London has little indication as to the nature of this impact. We have not undertaken
any research work on the extent of copyright infringement in London or its impact on creative enterprises,
whether enabled by digital technologies or not. From our regular consultation with trade associations and
other stakeholders, we are aware that it is a pressing concern for London’s content producers, but it is
diYcult to assess its full extent.

The Mayor’s Commission on the Creative Industries, which was convened by the LDA, held a seminar
dedicated to intellectual property, in which the issue of copyright infringement through digital networks was
discussed—although it was not clear how much of a problem it is, and no attempt has been made to actually
quantify any losses for London’s creative sector. In the course of this seminar, the point was also stressed
that considerable innovation and wealth generation is taking place under diVerent intellectual property
models, such as open source protocols and creative commons licensing agreements, and that a broad-
minded approach to IP was needed, which can encourage innovation and enterprise as well as protecting
existing rights owners. Many creative professionals across the sector draw extensively on existing ideas and
work for their creative purposes, and it is therefore important that an IP framework is not too restrictive,
and resources currently within the public domain are maintained for future and open use.

We would welcome further research into the relationship between IP legislation and innovation in the
creative industries. In particular, we feel that in-depth investigation is needed with regards to new business
models in the sector, which many commentators have suggested will be of increasing importance in the
creative economy. Given the diYculties in preventing digital copyright infringement through technical
means or legal enforcement, particularly in emerging international markets, consideration should be given
to other approaches by which creative producers can earn revenues for their work.

Nevertheless, for the vast majority of London’s creative businesses, the traditional models of earnings
from defensible IP, such as copyrighted works, is obviously essential to their success. To this end, Creative
London has helped to establish the support initiative Own It (www.own-it.org). Based at the London
College of Communication, Own It advises creative freelancers, entrepreneurs and small businesses on how
to retain, defend, negotiate, value and exploit their intellectual property.

It has developed partnerships with industry associations and law firms, in order to provide support for
enterprises as diverse as music labels, film makers and visual artists. As part of its programme, it has
specifically looked at new media and digital technologies.

Own It has been an immediate success, and a testament to the industry demand for advice/support around
IP issues. In just one year, it has run 45 events, and 5,000 creative professionals have benefited from its
activities. Own It is currently delivering free one to one IP legal advice which involves six law firms providing
pro bono support to Own It.

An initial survey by Own It into how creatives value their own and other’s intellectual property in their
business activity showed the following:

Unauthorised use of other’s intellectual property.

— 80% (79.775%) of respondents have used someone else’s work in their own work without
permission.

— Most commonly infringed work was photography, followed by fonts, then words. Most prevalent
infringers: Industrial product designers (83%), then Film, TV, Radio professionals (82%) and
Illustration, Graphic and Packaging Design (78%).

Unauthorised use of their own intellectual property by others.

— 50% of respondents believe their own work has been used by others without permission.

— 27% did nothing, 33% complained to friends and colleagues, 22% contacted the oVending party,
12% took legal advice and 4% took actual legal action.

These statistics clarified the need for Own It to disseminate IP protection methods, knowledge and
application to the creative industries, and to provide advice on defence of intellectual property.

However, it also shed light on how this sector was valuing their own and other’s rights. The creative
industry sector trades and relies on its own intellectual property for income and growth. Yet, at the same
time, a proportion of it are using other people’s rights for financial gain, without oVering any payment or
gaining permission.

Further research obviously needs to be done into what methods were used for copying, actual or digital,
and also why permission was not sought by the creatives from the rights holders. An initial assumption is
that they are taking a risk and won’t get caught, another is that any permission granted by the rights holders
will result in costs which they can’t aVord as well as paperwork and complex license agreements which will
be time consuming to administer, will require legal intervention and will be a distraction from their core
business—being creative.

It became apparent that if the piracy could be turned into a simple accessible license then multi authoring
could be formalised and a synergy would be achieved that reflected the convergence of IP protection of one’s
own work in tandem with the acknowledgement of the other sources of creative input. Thus, a



3382272021 Page Type [E] 08-05-07 12:54:59 Pag Table: COENEW PPSysB Unit: PAG1

Ev 364 Culture, Media and Sport Committee: Evidence

harmonisation between the copyright and copyleft systems would be achievable and practical for the
creative practitioners and which mirrored the way they are currently working using multiple influences and
visual information.

In light of this Own It has now launched Share It: http://www.own-it.org/ipinfo/ipinfo%5Fhsareit/.

Own It and Share It reflect both the traditional and new IP business models and the spectrum of
possibilities for owning, exploiting, sharing and developing innovation and creativity. It is now hoped that
Own It will be able to inform any further research into how the Open movement can address the emerging
IP needs of the design and visual art community.

28 February 2006

Memorandum submitted by Engineering and Physical Sciences Research Council (EPSRC)

Introduction

1. EPSRC is the main UK government agency for funding research and training in engineering and the
physical sciences, investing around £500 million a year in a broad range of subjects—from mathematics to
materials science, and from information technology to structural engineering.

2. The Council operates to meet the needs of industry and society by working in partnership with
universities to invest in people and scientific discovery and innovation. The knowledge and expertise gained
maintains a technological leading edge, builds a strong economy and improves people’s quality of life.

3. The work of EPSRC is complementary to other research investors including other Research Councils,
government agencies, industry and the European Union. The Council actively engages in and encourages
partnerships and collaborations across disciplines, boundaries and internationally.

4. EPSRC also actively promote public engagement in science, engineering and technology.

Background on the EPSRC’s Media and Creative Industries Portfolio

5. Digital technology and other new technologies have helped transform the world of media and creative
industries in recent years. For example, access to on-line newspapers, digital television, computer aided
design, software to create music, audio and video is now commonplace. EPSRC supports a wide range of
research in technology areas that have driven these advances. We take this opportunity to draw your
attention to key research supported by the EPSRC which is directly relevant to this inquiry.

6. Currently EPSRC supports media and creative industries mainly through investment under the fields
of “User Interface Technologies” (36 current grants, £8 million) and “Multimedia” (18 current grants,
£3.2 million) which includes Music and IT, Computer graphics, Computer Games, video and sound digital
broadcasting.

7. As a result of their mutual interest in design, EPSRC and AHRC have established the Designing for
the 21st Century Initiative as a vehicle for supporting design research over a five-year period from 2005–09.
This initiative aims to foster the formation of a new diverse community with a common reference framework
and shared understanding of theoretical concepts, cultures, methods and languages; to stimulate new ways
of design thinking able to meet the challenges of designing for 21st Century society; and to support leading-
edge design research that is self-reflective, socially aware, economically enterprising and internationally
significant. The first stage of this initiative saw 21 one year networks funded to run over 2005, totalling
£1 million. Many of their activities were related to the impact upon creative industries of recent and future
developments in digital convergence and media technology. Examples include clusters on “Technology and
Social Action” (led by Professor Andy Dearden of SheYeld Hallam University) “Digital Design,
Representation, Communication & Interaction: Screens and the Social Landscape” (led by Professor
Gunter Kress of the Institute of Education), and “Interrogating Fashion—Practice, Process and
Presentation: New Paradigms in Fashion Design” (led by Professor Sandy Black of the London College of
Fashion). Most clusters included multiple representatives of the creative industries within their
membership—typically three to four per cluster. In addition, a call during 2006 will allocate a further
£5 million for research projects and we would expect many creative industries firms to be collaborators on
or to have their work informed by these projects, and a range of dissemination activities will be used to
promote the output of the projects to them. In addition to this initiative in Design, EPSRC has an active
relationship with the Design Council. During 2005 we ran a joint initiative Design for Technology Research
exploring how the skills and thinking of designers can speed technology’s route to the marketplace and we
expect to work with them on future design related activities.

8. EPSRC has promoted bridging the interface between science and engineering and the arts and
humanities through its Culture and Creativity programme. This programme has supported £700k in 14
research networks and four visiting fellowships to assist in building these ties and with potential for both
scientific and cultural outcomes. One of the networks supported under this initiative is the new international
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and interdisciplinary research Network Pervasive and Locative Arts Network (PLAN, http://www.open-
plan.org/). This network draws together computer scientists and engineers leading the field in developing
pervasive and locative technologies; artists who are using these technologies to create and publicly deploy
innovative and provocative experiences; social scientists studying interactive installations and
performances; industrial partners from the creative industries, spanning the arts, television, games,
education, heritage, mobile computing and telecommunications sectors; and international partners who are
coordinating parallel networks around the world.

9. EPSRC supports the £10.6 million Equator Interdisciplinary Research Collaboration (IRC) which has
played an essential role in developing the inter-relationships and integration between physical and digital
interaction. For instance, the Equator IRC has developed a portable mixed-reality interface for outdoors
used to re-create Nottingham’s medieval castle on the site of the modern one, thereby enhancing the visitor
experience and Enlighten interactive flashlights technology to support large interactive displays in public
settings such as museums, galleries and exploratoria. The Equator has also collaborated with the artists
group BlastTheory to develop and produce Can You See Me Now? (CYSMN), which is a pervasive game
that mixes players on the streets of a city with online players in a virtual model of that city. This has been
toured around abroad and was awarded the Prix Ars Electronica Golden Nica for Interactive Art in 2003
and nominated for a BAFTA in Interactive Entertainment in 2002. The University of Nottingham has filed
for a patent and is currently establishing a spin-out company to take the technology to market. At the time
of writing, three customers have oVered contracts for installations including the MAGNA Science Activity
Centre in Rotherham. The Equator project collaborated with Blast Theory, British Telecom and Microsoft
Research to create a pervasive performance called Uncle Roy All Around You that was staged in London,
Manchester and West Bromwich and that was twice BAFTA nominated in 2005. As a result of their
collaborations with Equator, British Telecom, the BBC, Microsoft Research, Blast Theory have joined with
The University of Nottingham and also the University of Bath and the company called ScienceScope Ltd,
to create a pervasive computing platform to support mass-participation campaigns for mobile, broadcast
and online media. A three year project beginning in 2006 has been funded under the DTI/EPSRC
Technology Programme. Led by researchers from the Royal College of Art, Equator has collaborated with
the Ordinance Survey (who donated terabytes of aerial photograph data) to create the Drift Table, a piece
of interactive furniture that employs load-sensing technology to enable its owners to fly a birds-eye camera
over Britain from the comfort of their living room.

10. Another example of new technology broadly taken up by creative industries is a software used to add
special eVects to hundreds of films and adverts, including “Harry Potter” and “Lord of the Rings”. This was
an outcome of the EPSRC project “Video and Virtual Camera Integration” (LINK GR/M82790/01). This
project involved three partners: Oxford University for the original research; the company 2d3
(www.2d3.com), for the development of industry standard software; and the company Mill Film (http://
www.mill.co.uk/), as an end user of the software. The project succeeded in developing a commercial camera
tracker software package. The camera tracker software was particularly welcomed by the television
industry, which conferred an Emmy award in 2002.

11. EPSRC and ESRC will be launching in March 2006 a new programme of research entitled
“Technology Enhanced Learning: Understanding and Exploiting Digital Technologies for Learning”. £6
million is being made available in the first instance to fund high-quality adventurous research in projects
cutting across the disciplines of learning, cognition, ICT and education. This programme is expected to be
of great interest to the Creative Industries.

12. EPSRC is also currently seeking to achieve a joint funding agreement with AHRC in order to
strengthen the support for projects that we can oVer in areas the cross our remits, including many impacts
of developing digital media technologies.

28 February 2006

Memorandum submitted by Equity

Introduction

1. Equity is a trade union representing 37,000 performers and creative personnel who work across the
whole spectrum of entertainment. This includes a number of creative industries identified by the Committee
in its terms of reference such as visual broadcasts, sound broadcasts and film. As a result the majority of
this submission refers to our experience representing creators within film, television and radio. In addition
it acknowledges the potential for sound and visual broadcasts of the work of our members working in live
performance and theatre.
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Background

2. The Government has placed a welcome emphasis on the continued success of the UK’s creative
industries. It has acknowledged that they are a real success story and one of the fastest growing sectors of
the economy, accounting for more than 8% of GDP and two million jobs.

3. Equity also welcomed the Government’s commitment in its 2005 general election manifesto which
stated that “we will modernise copyright and other forms of protection of intellectual property rights so that
they are appropriate for the digital age. We will use our presidency of the EU to look at how to ensure
content creators can protect their innovations in a digital age. Piracy is a growing threat and we will work
with industry to protect against it.”

4. One of the measures announced to implement this commitment is the Gowers Review of Intellectual
Property—announced as part of the Pre-Budget Report on 5 December 2005. This review will be led by
Andrew Gowers and will provide an analysis of the performance of the UK intellectual property system,
which will include the way in which this functions for the creative industries.

5. The Minister for Creative Industries, James Purnell MP, has also outlined plans to help make Britain
“the world’s creative hub” and talked of a commitment to make a real diVerence to the productivity and
growth of the creative economy. The Minister talked of addressing seven steps to make a diVerence,
including skills and education; intellectual property; new technology; access to finance; diversity;
infrastructure and evidence of the importance of creative industries.

6. Equity believes that the Government is right to focus on creative industries in this way and hopes that
it will seek to foster an environment that stimulates and supports creative talent. However, to ensure
that the UK benefits from its true potential in this area, creators need a supportive framework to ensure that
there is appropriate reward for the investment in their creativity and innovation.

7. For audiovisual work this means recognition of the rights that are intrinsic in the work of performers.
There has been slow progress at the World Intellectual Property Organisation (WIPO) towards an audio-
visual protocol that would address these concerns, despite the broad consensus about introducing rights for
performers in this area.

8. The UK Government is already committed to the introduction of moral rights for sound recordings
and Equity believes that there is nothing to stop it from taking the lead in this matter and introducing similar
rights for audio-visual performances prior to any protocol being agreed. Legislation to implement moral
rights to cover both audio and audio-visual performances would also bring the UK to a level more
comparable with other EU states.

Impact of Digital Convergence and Media Technology

9. Technology and ownership are increasingly bringing together the previously separate industries of
broadcasting, telecommunications and the internet. Digital technology provides a common format for the
transmission of signals, with the same organisations seeking to own and manage both the physical network
(hardware) and at least some of the services using that network (software).

10. For a number of years there has been an acknowledgement that these trends and the advances in
digital technology would lead to an inevitable convergence between diVerent types of media. The most
notable public policy decision to recognise this process was the creation of Ofcom and the other key
measures within the Communications Act 2003. The Act brought together the regulation of
telecommunications and broadcasting as previously carried out by five diVerent regulators and sought to
define a broad approach to media ownership, the need for regulation and moves toward self-regulation.

11. The trend towards convergence identified by the Communications Act has been present for some
time—with cable television networks providing internet and telephony services and telecoms companies
expressing a desire to provide entertainment services like video on demand. However, recent developments
appear to demonstrate an acceleration and proliferation of business models from a range of providers, as
technology becomes more reliable and accessible to consumers.

12. There are now ways of accessing the work of Equity members that were unimaginable only a few short
years ago. This trend has been accelerated by consumer demand, which has grown due to convergence and
the impact and availability of media technology. In particular, products and services have been developed
which have enabled the aVordability and accessibility of portable devices with greater computer processing
power and storage capacity (such as iPods, other MP3 players and games consoles). There has also been a
rapid take up of high-speed internet access over the past few years, as well as 3G mobile phones and the
emergence of companies oVering a “triple-play” of multi-channel TV, broadband internet and a
telephone service.

13. Equity believes that these developments present an opportunity for creative industries to improve the
accessibility and availability of creative work across a number of platforms. However, it is also a challenge
to the broadcasters and other media companies that are planning to operate in this new market to provide
an accessible and legal means of viewing audiovisual material.
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14. As a result, Equity has made a number of agreements with broadcasters and producers to enable the
use of audiovisual material on new technology and new platforms, and will continue to do so. This has
included negotiated arrangements with the BBC, which have provided payments to performers for the trial
of video on demand and an on-line “catch up” service through the interactive media player (iMP).

15. In addition, wide-ranging discussions have been taking place with major broadcasters and
producers—who will continue to be the major content providers of the future—to develop formal
agreements that will enable the use of material and provide fair and equitable payment to performers and
other creators. This is important for a number of reasons.

16. Firstly, it is significant because it illustrates the continued importance of high quality content. In an
era where next generation television will mean that programming will be available anywhere, at any time,
on a device of your choice, there will need to be distinctive and high quality programming capable of
maximising a fragmented audience. This will be necessary for public service broadcasters, but will also be
desirable for other organisations which are hungry for content on their platforms.

17. Secondly, it is important because of the continued acknowledgement of the rights of performers
associated with the material. Equity would be concerned if the impact of convergence and the availability
of material was used as a pretext for undermining these collective rights as agreed with broadcasters and
producers.

18. A separate but related matter is the potential use of archive recordings, which could apply equally to
performance in film, television, radio and theatre. For example, Equity has already made an agreement with
the Royal Shakespeare Company in order to make available some of the most notable performances in its
history for the first time on CD. Equity believes that the use of technology to make such work available
on other platforms presents exciting possibilities, but again notes the need for rights to be respected and
rewarded.

Unauthorised Reproduction and Protecting Creators

19. It is widely acknowledged that (so far) the music industry has been most directly aVected by the
increase in high quality unauthorised reproduction and dissemination of creative content using new
technology. Research for the British Phonographic Industry estimated a loss in sales of £654 million just
over two years (2003–04). This reflects alternative ways that consumers have been downloading music, both
through illegal file sharing activity and an expansion of legal downloads, which have increased dramatically
but been unable to replace lost revenue.

20. It would appear from the developments in the music industry that the unauthorised reproduction of
creative content is, and will continue to be, driven by the consumer demand. The availability of high quality
digital reproductions and the technological means to access this material on a much bigger scale through
high speed internet access has created an irresistible proposition of the latest, high quality recording for a
lower price.

21. While it is necessary to protect the rights of creators (sometimes through legal action) it is preferable
to acknowledge this demand and work to develop legal means of managing the demand for the work of
creators, though appropriate business models. The music industry is now well developed in this area with
the dominant model being that of iTunes, which has illustrated the desire of the vast majority of consumers
for a legal alternative to the illegal file sharing or reproduction.

22. Increasingly, performers of audiovisual work have seen their content become available illegally on
the internet and through online peer-to-peer (P2P) networks. Just in the past year there have been a number
of high profile examples of films appearing on P2P before they had even made theatrical release in the UK,
including Alexander, Shrek 2 and Star Wars: Revenge of the Sith.

23. However, this is not just a problem for film, as a number of British television programmes have also
appeared on the internet including EastEnders, Hollyoaks and a number of classic comedy programmes.
Probably the most high profile example of this in the UK occurred earlier this year, when the BBC also found
that its new series of Doctor Who was available on-line before it had even been broadcast.

24. Clearly, the audiovisual industry must learn the lessons from the approach of the music industry and
its response to unauthorised reproduction and dissemination of material. As a result Equity will continue
to work with broadcasters, producers and potentially other content providers to focus on ways in which the
interests of performers and creators can be protected as these new business models develop.

25. Against a background of greater aVordability and availability of technology able to provide the
means to produce high quality copying, Equity has supported the concept of a levy applied to recordable
media (such as blank tapes and CDs) and equipment (including computer hardware and portable download
devices such as i-Pods and games consoles). This would acknowledge the reality that private copying occurs
and will continue to do so.

26. Good laws are those that are respected by the citizens and the fact remains that the present law is not
respected. Equity would therefore favour a broader exemption to the reproduction right to allow for
legitimate private copying, coupled with a levy system to enable right-holders to receive revenue for the use
of their material in this manner. The majority of EU member states already have a levy on blank recording
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equipment or devices and some are considering how this can be extended to hardware and new media in the
manner outline above. The UK is one of only three EU member states without such a levy system.
Nevertheless, revenue is collected by British Equity Collecting Society on behalf of British performers from
private copying levies in these countries.

27. There is an argument that such a levy will be unnecessary as advances in digital rights management
systems (DRMs) enable limits on private copying, however Equity does not believe that this is a long term
solution. DRMs are often seen as a protectionist measure, which can lock certain users out completely and
can create a good deal of public hostility. It has also been the case that the professional “pirates” of such
material are able to crack such systems relatively quickly.

28. Therefore while DRMs may help to provide a helpful enhancement in the flexibility of the
propositions that can be oVered to consumers in the short term, a levy system is a more sensible approach
to adopt for the future. This would enable consumers and legislators to more easily discern between piracy
and private copying as a consumer, creating a renewed legitimacy in a copyright system sometimes viewed
as anti-citizen.

Regulation of Creative Content on Non-traditional Media

29. The UK has adopted a distinctly “light-touch” approach to the regulation of creative content and
traditional media platforms overseen principally by Ofcom in respect of broadcasting (other than the BBC).
As far as Equity is aware the only UK body which even attempts to monitor and report upon content of non-
traditional media is the Internet Watch Foundation, which is the internet service providers’ own attempt at
self-regulation.

30. The Committee will be aware of the recent debate in respect of the Television Without Frontiers
Directive and specifically whether the scope of a revised version of the Directive should cover both
traditional or “linear” services and non-traditional or “non-linear” means of broadcasting.

31. Organisations representing performers, such as Equity, have expressed the view that the Directive has
contributed towards an increase in potential work opportunities for performers, by ensuring that
broadcasters meet a range of basic obligations and support genuine European audiovisual production. As
a result there is considerable support for a retention of current regulation in non-linear media. Moreover,
Equity has consistently supported the removal of the qualification “where practicable” regarding the
measures of distribution and production of television programmes.

32. We welcomed the initial European Commission position with respect to the regulation of non-linear
platforms, but noted the objection of internet service providers, telecommunications companies and some
broadcasters to the inclusion of these non-traditional services with such a regulatory environment. The UK
Government also appears to have assumed a position broadly opposed to a single regulatory framework
that would encapsulate such services.

33. Clearly, the task of updating the TVWF Directive is hugely complex, especially at a time when
convergence is happening so fast and in so many diVerent ways. However, Equity remains in favour of a
reinforced Directive in traditional areas and the application of similar principles to non traditional services.
Nevertheless, we must acknowledge that strict quotas and definitions that serve a useful purpose in the
context of traditional broadcasting will need to be adapted and updated.

34. It will also be necessary to have a more detailed debate about other public interest objectives, such
as the protection of children, which may lead to the greater use of labelling. If audiovisual content that is
available on-demand then clearly any use of a 9.00 pm “watershed” will become redundant. For this reason
we understand that the current trial of the BBC iMP has experimented with such a labelling approach.

35. Equity is also following with interest the debate between broadcasters and producers over rights for
new media. The final determination of what constitutes a primary and secondary “window” for programme
use on these new platforms will have a direct impact on the future of the whole audiovisual industry. Ofcom’s
statements in this matter appear helpful and indicate the need for it to play a greater role in internet
regulation.

Balancing Creator Rights and Consumer Expectations

36. The examples cited above illustrate the need to find an appropriate balance between the rights of
creators and the expectations of consumers. However, Equity does not believe that these needs are mutually
exclusive. If a sensible approach is adopted, then it is possible to find an accommodation that can respect
rights of creators and address consumer demand. Currently this involves the application of copyright (and
collectively agreed rights in some cases), which allows for economic rewards and encourage future creativity,
combined with the licensing of a creators’ work that ensures availability and access for the public.

37. However, Equity notes that the copyright of performers on recordings made in the UK and the
European Union is limited to 50 years, whereas sound recording copyright can continue for 95 years in the
USA and for an average of 75 years in most non-EU countries. As a result of this UK and EU recording
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artists are often denied income from the playing of their recordings during their lifetime. Equity has
therefore supported calls for the Government to recognise this as denial of income due to artists and to alter
UK and EU copyright laws accordingly.

38. The Committee will also be aware there are alternative licensing arrangements such as the Creative
Commons system which is particularly aimed at individuals who have no commercial ambitions, and are
seeking to contribute to a creative or intellectual “common”. The BBC Creative Archive that is identified
by the Committee is a variation upon this model, but it does not appear to provide an answer as to where
the balance should lie in respect of future business models which may be used to address this issue.

39. Equity welcomed the BBC’s plans to create a viable archive that allows the public to access archived
material in manner that is capable of respecting rights. To that end we supported the initial commitment in
the BBC’s Building Public Value document to “help establish a common resource which will extend the
public’s access while protecting the commercial rights of intellectual property owners”. Nevertheless, the
current Creative Archive scheme and associated licence arrangements has not been developed in a manner
that will oVer a suitable platform for the commercial exploitation of performers’ work.

40. The current Creative Archive licence is principally for factual and educational programmes and so
will avoid the challenge of including material with copyright implications. However, it is this very omission
that undermines the scheme—by simultaneously raising expectations, but failing to confront the possibility
that many creators may consider this licence as an inappropriate way to make their work available.

41. The current licence is therefore an inadequate and inappropriate mechanism for enabling this type of
availability, while respecting rights in the manner that was envisaged. While we understand that this is a
draft licence it seems to us that there will need to be considerable further work on alternative approaches
to incorporate this type of work in any future creative archive scheme.

42. There is clearly demand from consumers for archive material and downloads of a range of creative
work. Probably the biggest single example of free “public service” material being made available was in June
2005, when the BBC launched free downloads of the complete Beethoven symphonies. The complete
symphonies were the most popular downloads of all time and were downloaded a total of 1.4 million times
in the two weeks. While this is encouraging in that it illustrates a real appetite for classic material over the
internet, it has also raised a number of serious questions about the most suitable way in which consumers
expectations can be addressed.

43. There is a sense in which this type of service displays the same weaknesses as the Creative Archive,
in that it helps to build up an unreasonable and inappropriate expectation that all creative work is somehow
free for everyone, with no costs incurred in the creative process. As outlined above, it is better for both
consumers and creators if robust business models can be developed to meet this demand.

44. Moreover, the commercial impact of any such service that is provided, even where there are no
immediate rights implications, should be assessed and measured in consultation with producers and
publishers. For the BBC, it may be that its proposed service licences could assist in this process.

Conclusion

45. Equity welcomes the Committee’s inquiry into this area and hopes that it will recommend that the
Government takes the follow measures:

— Support the implementation of an international audiovisual treaty on performers’ rights
through WIPO.

— Implement its manifesto commitment to work with industry to address the growing threat of
piracy, but support investment in legal business models so that creative work is available on the
and emerging platforms.

— Acknowledge the possible cost implications for the BBC and other broadcasters from expanding
into new technology—and consequently support a future enhancement of the licence fee to meet
these obligations.

— Undertake detailed consideration and assessment of the impact of a levy on recordable media and
associated devices.

— Support the principles of the Television Without Frontiers Directive so that it can be reinforced
in traditional areas and the adapted to address non traditional services.

— Extend current term of copyright protection on sound recordings and performers rights.

13 January 2006
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Memorandum submitted by Derek Freeman

1. There is a consensus amongst policy makers and economists that innovation is the key to prosperity
in information and knowledge based economies.

2. If “knowledge plus knowledge % innovation” then at the heart of the potential of high bandwidth
electronic digital networks, and the new media platforms which rest on them, is the breadth and range of
knowledge and experience which can be readily shared and combined, as participation by a very wide range
of actors, not possible before, is facilitated.

3. This key potential for the creative industries of recent and future developments in digital convergence
and media technology lies therefore in the entirely new scale, ease, and range of forms of participative
collaboration in knowledge iteration and development, as well as distribution, which widespread access to
digital networks makes possible.

4. This potential has already begun, and will continue, to transform the means of production, distribution,
and exchange of knowledge with profound economic and cultural impacts across, and beyond, the creative
industries.

5. Knowledge development, and its economic utilisation, is the basis of the creative industries. The
significantly enhanced possibility for participation means that the roles of actors within knowledge related
processes, including R&D, conducted in this essentially new network space are changing.

6. The fruits of knowledge development in the cultural sphere—music, films, computer games, graphic
art etc, as well as those of many other artforms, may no longer in future be primarily constructed, selected,
broadcast and distributed by self appointed “creative” elites to passive consumers. They are more likely in
very many instances to be co-created by people who are in an active sense both artists, producers, curators,
distributors, and audience members.

7. In November 2005 a survey by the American Pew Institute found that:

7.1 Overall, one-third (33%) of online teenagers in the USA report sharing their own artwork, photos,
stories, or videos with others via the internet

7.2 Teenagers are not content to consume online content passively. Some have joined the ranks of those
who take material they find online-such as songs, text, or images-and remix that digital material into their
own creations. About one in five internet-using teens (19%) say they are content remixers, as do 18% of
online adults.

7.3 Content remixing is equally prevalent across genders, ages, and socioeconomic groups.

http://www.pewinternet.org/pdfs/PIP–Teens–Content–Creation.pdf

8. Web and mobile phone based initiatives such as the social network and photo sharing “flickr”
(www.flickr.com) illustrate the massive popularity of self created, curated, published and shared creative
work, in this instance photography. By mid 2005, Flickr has 775,000 users and was growing at about 30%
a month.

9. Social networking sites based on individuals creating and publishing web content have also already
reached mass proportions in several countries

9.1 In the USA MySpace (www.myspace.com) has 40 million members.

9.2 12 million Koreans (out of a total population of 40 million in South Korea) are members of
“Cyworld” blogging and sharing photos and other digital content.

http://cyworld.nate.com/main2/index.htm

10. Games software oVers an illustration of the potential. Users seek to build on and develop code and
content originally produced by software houses and released by publishers. They modify it to create new
content or “levels” of gameplay, often learning the skills to do so from other users utilising online forums
for support and advice. They then share the modifications and new levels of gameplay created with other
users across digital networks.

This has the potential to benefit the software houses and publishers, as users create new content ideas;
significantly enhance the value of the game for other users, and in doing so promote the game, leading to
increased sales, all at no additional cost to the original producers.

11. This potential is realised through the reproduction and dissemination of creative content using new
technology.

12. Intellectual Property and regulatory regimes intended to narrowly focus on the rights of and
supposedly “protect” the original content producer and publisher, and are punitive of reproducing,
collaboratively iterating and reworking creative content, and re distributing and sharing it, would hinder
these possibilities.
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13. This changed context, ie widespread access to electronic digital networks, and the associated
participative and collaborative potential it releases, will over time impact on the whole of the process of
eYciently developing and utilising creative (and other forms of) knowledge for economic benefit. In terms
of how it is created, by whom, how it can best be distributed, and exploited, as well as how it can be most
eVectively researched and developed.

14. The enormity of the impact of the new environment is illustrated by the experience of the music
industry over a short space of time, where the process, still playing out, began a little earlier than in other
creative industry sectors. (interestingly discussed by creative industry innovaters, musicians, and others in
the published proceedings of “The Music and Technology: Visions for the Future: Copyright Law;
Marketplace; Business Models; Royalty Collection” organised by Royal Society for the encouragement of
Arts, Manufactures and Commerce in partnership with Arts Council England, BT and NESTA
www.theRSA.org/acrobat/visionsforthefuture.pdf).

15. As access to broadband networks with higher and higher speeds increases this potential is enhanced
and made more realisable.

16. These long term processes and their impacts have begun to transform other creative industry sectors
covered by the inquiry’s definition such as visual broadcasts, sound broadcasts, film, graphic art, design,
advertising, fashion as well as games software.

17. Illustrations of the early beginnings of this long term and paradigm shifting process can be glimpsed
in respect to visual broadcasts, film and sound broadcasts in internet initiatives such as:

17.1 www.channel4.com/fourdocs/about/faqs.html

“Once a documentary is uploaded, anyone can watch it. Uploaded films are categorised in diVerent
ways: you can watch the most viewed, the most recently submitted, or the highest rated.
‘FourDocs’ represents the democratisation of documentary filmmaking. Everyone can join in, not
just those who are already making films.”

17.2 This has been taken several stages further by Democracy Player www.getdemocracy.com “a TV on
your Desktop”

The focus is on making it easy for internet television channels to be created and distributed.

According to Mitch Kapor Chair, Open Source Applications Foundation “it will enable, for the first time,
a large-scale Internet video creation and distribution platform which, because it is based on open standards
and open source software, will be available to everyone” . . . to broadcast as well as to watch.

17.3 The Philharmonia website www.philharmonia.co.uk/ includes free orchestral instrument sound
samples, and the opportunity to take away and reuse samples. Sessions have been held in which the orchestra
plays works sent in by composers to the website.

17.4 The plethora of listener text and e-mail and message board input to radio programmes eVectively
defines playlists and associated musical comment.

17.5 The economics of classified newspaper advertising has been uprooted and reconfigured in the USA
by www.craigslist.org http://observer.guardian.co.uk/7days/story0,,1712941,00.html and is likely to be here
by it or similar initiatives. Advertising will have to find a welcomed means of entering this networked
communicative and creative exchange if they are to remain eVective.

17.6 Design, Graphic Art and fashion exist as industries in the same context where an engagement with
an accelerated participation and exchange of ideas is essential to remaining at the forefront of innovation.

18. The changing context will impact further upon many sections of the economy and the organisation
of cultural and social life.

19. Examples from other sectors indicate what may be possible:

19.1 An example from the computer industry is the eVective use of open participative collaboration
across digital electronic networks to develop, iterate and improve “open source” software. This method of
collaboration across the internet has proved remarkably eYcient as is shown by the success of the operating
system Linux. New companies have managed to create businesses around providing services and support
for the software which is available free.

Red Hat, one such company has the US Army, City of Chicago, Ticketmaster, and Vanderbilt University
among its clients.

www.linux.com

New businesses based on the new context include social software providers such as http://
www.advancinginsights.com

19.2 Extrapolating from this experience of “open source” has begun in a range of knowledge
development areas outside software development in the form of initiatives such as www.wikipedia.com and
MIT’s www.thinkcycle.org
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19.3 An example from another arena of knowledge development, science, provides further illustration.
Access to high speed networks enabled the open participative form of collaboration and distributed
networked work methods used in the successful public eVort to map the human genome. This eVort
outstripped a private competitor seeking to create private IP from the endeavour within a closed network.

19.4 Grid Computing a service for sharing computer power and data storage capacity over the internet
which oVers a model for solving massive computational problems by making use of the unused resources
(CPU cycles and/or disk storage) of large numbers of disparate, often desktop, computers treated as a virtual
cluster embedded in a distributed telecommunications infrastructure further indicate the collaborative and
distributed potential and character of the new environment.

http://en.wikipedia.org/wiki/Grid computing

19.5 A raft of new Internet sites and services is borrowing from hip-hop culture’s mash-ups, which
combine two tunes to produce an entirely new song. Likewise, members of the public with programming
skills are combining the data and features of two or more Web sites, creating entirely new, independent Web
mash-ups that in the best cases transcend either of their forebears. Heralding a new Web in which users call
the shots, most mash-ups are free, non-commercial experiments who want to customize, and share their own
Web experience.

http://images.businessweek.com/ss/05/07/mashups/index 01.htm

20. Some of the implications of these and related developments have been increasingly discussed. The
debate in the UK was gathered and focused by the CODE (Collaboration and Ownership in the Digital
Economy) Conference organised by Arts Council England in association with Cambridge University in 2001
www.cl.cam.ac.uk/CODE/www.artscouncil.org.uk/aboutus/project detail.php?sid%20&id!39

21. A recent example is “Wide Open: Open source methods and their future potential” GeoV Mulgan,
Omar Salem, Tom Steinberg 2005 ISBN: 1841801429 www.demos.co.uk/catalogue/wideopen

22. In the United States the argument for preserving the innovative capabilities of the new environment
has been put by Stanford University Professor of Law Lawrence Lessig (eg The Future of Ideas: The Fate
of the Commons in a Connected World Lawrence Lessig 2005 ISBN: 0375726446).

23. Eric Von Hippel of MIT has put the case for participatory economics in DEMOCRATIZING
INNOVATION

http://web.mit.edu/evhippel/www/democ.htm

24. Historic parallels for the debate on creativity exist.

According to Simon Houlpt writing in the Toronto Globe and Mail (15 May 2004):

“‘All culture is recombinant. All cultural works build themselves out of pieces of other works,’ says
Siva Vaidhyanathan, director of the undergraduate program in communication studies at New
York University. ‘This is what artists have been doing since we’ve had artists.’”

Shakespeare borrowed Danish and Scottish legends, Leonard Bernstein borrowed from
Shakespeare, and Homer’s story of Troy (which has now been made into a $175-million [U.S.] film
without anyone in Hollywood cutting a cheque to Homer’s descendants) was itself based on myth.
Warhol and other pop artists appropriated commercial icons for their paintings. Musicians record
cover versions of their favourite songs as tributes to their forebears.’

http://www.theglobeandmail.com/servlet/story/RTGAM.20040514.wfrank15/BNStory/
Entertainment/”

25. Widespread access to new media technologies has only existed in developed economies for a short
time. This changing environment is still in the process of emerging. Citizens, industry, the public sector, and
the whole of civic society are still adapting to it.

26. What is therefore not yet clear is the precise operational and organisational forms which this
transformation will shape—which of the associated range of business models,—market based, commodity
led, mutually based, subscription, cooperative, voluntary, charitable, and hybrid will emerge as the most
eYcient and eVective in delivering the benefits of this new potential.

27. Any regulatory framework applied to creative content accessed using non-traditional media
platforms ought therefore to have as a central principle allowing the free adoption of, and competition
between diVerent models, and the facilitation of innovation. The economies which will advance most rapidly
to reap the advantages of new media technologies will be those which choose to adopt regulatory and legal
frameworks which facilitate and support -rather than hinder- the emergence of this pluralism of forms and
their free interplay and competition.

28. However many of the models of regulation currently proposed for the creative industries in response
to the challenge of new media technologies and digital convergence are based on traditional models of closed
networks seeking to innovate and develop knowledge on a “private basis” amongst the partners, to be later
“consumed” by an “external audience” essentially divorced from the process.
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29. In doing so, by attempting to impose a legal framework arising from, and essentially seeking to
maintain and underpin, an economic model (and set of associated historic vested interests), arising from an
earlier era of, and previous material context for, creative knowledge development and exploitation, they
may be at risk of obstructing UK capacity to rapidly adapt to, innovate in response to, and gain the
maximum benefit and advantage from the most significant opportunity which high-speed networks with
universal access present. That is the possibility to engage and exchange with new—not necessarily foreseen-
actors and collaborators, bringing their own set of knowledge/s and experiences, and to do so in new ways.
With all the creative and economic potential this possibility embodies and promises.

30. Critically in this new space appropriate IP and creative industry business models, and new concepts
of the IP value chain which reflect actual emerging practice and a broader set of participants, and which
recognise the value of sharing creative content and collaborative iteration of it need to be researched,
learning from them shared over time, and appropriate legal and fiscal and infrastructural frameworks to
enable their freest and fullest expression developed.

31. Arts Council England (in particular the Interdisciplinary Arts Department at National OYce) has
taken a prescient and extremely valuable leading role in initiating this process. It has:

31.1 supported two major conferences, CODE (Collaboration and Ownership in the Digital Economy) in
association with Cambridge University and Music & Technology (in association with the Royal Society of
Arts);

31.2 held one-day events, such as Intellectual Property and the Public Domain Summit (with the Royal
Society of Arts) and Ways of Working 2—Appropriation and Collaboration in Contemporary Arts Practice
(with University of Westminster);

31.3 supported the testing of Creative Commons licensing in the UK in collaboration with Oxford
University;

31.4 supported the development of the Open Business project in association with international partners
in Brazil, Argentina and South Africa;

31.5 supported the development of Artquest’s Q&A National Pilot that provides free legal support for
artists;

31.6 are currently working on a major Artists and the Law programme, which will examine provision and
developing need for legal services across arts forms;

31.7 are working with Own-it and Artquest, on the possibility of developing a national pilot to provide
legal and business support in a joined-up way across the English regions;

31.8 are in close contact with leading intellectual property academics and specialist intellectual property
units at Oxford, Cambridge, Queen Mary (London) and Edinburgh in the UK and with Stanford and Duke
Universities in the US;

31.9 all the above work is being developed in relation to the broader agenda of the “Artists Time Space
and Money” project, which is examining the economic status of the artist and creative practitioner across
the board.

32. The DTI’s espousal of “Knowledge Transfer Networks” and “Collaborative R&D”, and it’s
programme of exploration of the opportunities and challenges inherent in knowledge transfer, are in the
context of the creative industries, a welcome explorative beginning of what part of a facilitating public
infrastructure might constitute.

33. Regulatory, legal, and fiscal frameworks should take account in the arena of intellectual property of
the principle of public interest as argued by the The Royal Society for the Encouragement of Arts,
Manufactures & Commerce in their Adelphi Charter. www.adelphicharter.org

34. The public interest lies in freedom to innovate, and to evolve business and economic and creative
practices best able to rapidly adapt to a changing environment. It does not lie in attempting through
imposition of traditional and outdated IP and regulatory frameworks to obstruct this capacity to adapt in
a “canute” like attempt to rewind and freeze frame to an era of creative knowledge development and
distribution disappearing before our eyes.

35. The task is to contribute to fully understanding the impact of an interconnected network culture and
economy, that is both based on, and is transforming the development and distribution of creative
knowledge, and to help realise its potential. Not to vainly attempt to strangle it at birth, and in the process
allow others to adapt to the changing environment more quickly, and thus gain massive competitive
advantage.

January 2006
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Memorandum submitted by Impresario Media LLP

Steve McCauley, Partner, Impresario Media LLP, prepared this submission. The firm provides strategic
and operational advice, at board and senior management level, to multinational clients and investors in
media, communications and entertainment. The firm has expertise in broadcasting, new media, music, film,
publishing and software.

The issue addressed herein:

Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Arcfhive and other developments

1. The divide between public service and commercial activities at the BBC used to be relatively simple:
generally, after transmission, a programme passed into the BBC archive, which meant that it could be
exploited commercially by BBC Worldwide or another third-party.

2. There has always been another divide, at the BBC: licence fee money is to be used exclusively for the
benefit of UK licence fee payers; any activities outside the UK are supposed to be commercial, hence the
existence of BBC Worldwide, whose duty it is to provide a commercial return to the BBC for rights in which
the BBC has invested.

3. This is why BBC America is, for example, a commercial television channel and why BBC World
(television) carries commercials.

4. The Foreign & Commonwealth OYce pays for the BBC World Service and dictates its priorities: the
BBC cannot use UK licence fee money to subsidise the BBC World Service.

5. In 1996, the BBC set up what has become BBC.co.uk, one of the leading Web sites in the UK. Its
success has been achieved by relentless cross-promotion and very substantial expenditure by the BBC, and
by the exploitation of the BBC brand and the BBC News operation.

6. The BBC’s strategy since then has been to colonise the Web, as well as other digital platforms, and to
position itself as relevant, in the digital age.

7. This has led to an erosion of the public service/commercial divide and the UK/ex-UK divide.

8. The BBC has not, to date, limited the use of its public service Web site to UK licence fee payers. This
means that a substantial amount of UK public money is being used to subsidise that service for the benefit
of people abroad, who contribute nothing to the running of the BBC and whose use of such BBC services
is not paid for by commercial revenues.

9. The blurring of these divides has not been the subject of proper public scrutiny, as it has been
happening by degree, often cloaked within “trials” of new services or dressed up as extensions of existing
ones.

10. An example of such erosion occurred around 2000/1, when the BBC introduced the “BBC Radio
Player”. This service allowed listeners to “catch up” with radio programmes they might have missed. This
was (and remains) a streaming service, not a downloading service. The listener does not end up with a copy
of the programme to keep.

11. At the time, there was a bitter row between the BBC and BBC Worldwide, as to which party should
exploit archive programmes in this way, and as to whether the oVer should be “free” or commercial.

12. In the end, and after months of arguments, a fudge was reached: there would be a “seven day public
service window”, during which time listeners could hear the requested radio show again, at their PC. On day
eight, the programmes would no longer be available, other than commercially, from BBC Worldwide, if it
chose to market them.

13. It was certainly not agreed that the BBC would give away digital copies of programmes as downloads,
under the Radio Player agreement, and yet this is now what is happening in the “audio-on-demand” tests,
as unprotected MP3s.

14. In practice, the seven-day restriction is fictional. Many BBC radio programmes remain available in
the “listen again” area of the BBC Web site, years after they were first transmitted.

15. Furthermore, the BBC has not restricted access to the Radio Player to UK licence fee payers, though
such a limitation is technically feasible. The service is global, at the expense of UK licence fee payers.

16. Since 2003 and the launch of Apple’s iTunes service (and the popularity of the iPod), there has been
an explosion in the market for paid-for downloads, not only of recorded music, but video, audiobooks, radio
programmes, so-called “podcasts” and other “digital goods”.

17. The BBC has responded by seeking to introduce a raft of new public service (ie free) audio and video
download services. These include the so-called Creative Archive, the UK-only “iMP” video downloading
test and the global audio-on-demand/podcasting trials.

18. In the case of the audio downloading trials, the “tests” will have lasted for fourteen months, if they
end in June 2006, as now planned by the BBC. The BBC might call it a “trial”, but this has all the
characteristics of a soft-launch of a new and heavily promoted public service, without prior approval.
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19. Outside the BBC, commercial media and entertainment companies regard digital downloads as the
next, great product format, the natural successor to DVD and CD. Downloads are “digital goods”, to be
sold or otherwise exploited commercially.

20. The most valuable commercial window is the one immediately after the original transmission of a
programme. The new video service from Apple iTunes, for example, sells programmes immediately after
broadcast. This is the very window the BBC now wishes to enclose for the public service.

21. The BBC is seeking to extend the doctrine of the “Seven Day Public Service Window” to digital
downloading. What was originally a compromise, for a catch-up radio streaming service, argued over by
BBC executives, has suddenly and conveniently become a matter of corporate policy.

22. If it is right for the BBC to give away free digital downloads, then why not allow the BBC to give away
DVDs of, say, The OYce and Spooks, to anyone who wants them, as part of the licence fee? Why bother with
BBC Worldwide?

23. Normally, when people want to watch or hear a programme again, they record it, or rent or buy the
DVD or CD. The BBC seems to want to move this commercial activity into the public sector and is achieving
this, by degree and without public scrutiny.

24. At the time of writing, it has been announced that Ofcom will have a role in assessing the market
impact of new services proposed by the BBC, but that the final decision will be left to the BBC Trust. The
BBC Trust will have to weigh up the so-called “Public Value” versus the market impact. There is no agreed
definition for what “Public Value” is supposed to mean.

25. This is a deeply unsatisfactory arrangement, which cannot possibly deal properly with new services
proposed by the BBC. The job of the BBC Trust is to protect the interests of licence fee payers, not those
of artists, writers, producers, rights owners, or other market participants. The BBC’s idea of “Public Value”
is diVerent from the wider public interest. It is clearly in the public interest for there to be a vibrant market
in new media products and services, for new investments to be made and for new companies to emerge, but
this does not figure in the BBC’s definition of its own interests and its view of the interests of licence fee
payers.

26. Consideration should be given to the introduction of a “Public Interest Test”, which should be
applied independently of (and after) the Public Value Test administered by the BBC Trust, in the case of
proposed BBC services. A Public Interest Test is especially important in new, digital services. As BBC News
reported, the Graf Report showed that while “The theory that BBC’s online services had an adverse impact
on the UK Internet market could be neither proved nor disproved”, nonetheless “There were indications
that it [the BBC’s online service] may have had an adverse impact on competition, however, particularly by
deterring investment by commercial operators that would have led to new forms of competition.”

27. It is striking that in the BBC’s home market, no UK equivalent has emerged to compete successfully
with Yahoo!, MSN, AOL, Google or iTunes. This is to the great detriment of the UK economy. It is a matter
of fact that the leading American Internet players did not have to compete with a publicly funded, US
equivalent on the scale of the BBC, as they developed.

28. Graf also stated that the BBC should introduce a deliberate, “precautionary approach” to investment
in its online services. If there is a “close call” between the public service benefits of a proposed BBC online
service and the costs of that service, the proposal should not be taken forward.

29. There is no evidence that the BBC is taking a precautionary approach in its current plans to develop
new digital downloading services; indeed, it is deliberately doing the opposite.

30. There should be an independent inquiry into the principle of a BBC public service new media window
and into the principle of a new public service role for the BBC, outside the UK.

28 February 2006

Memorandum submitted by International Association of Music Libraries

IAML(UK & Irl) is the professional association which represents the interests of some 250 institutional
and individual members involved in the provision of music library services throughout the United Kingdom
and Ireland. It is a cross-sectoral organisation whose members include public, academic, national, special
and broadcasting music libraries, as well as representatives of music publishing and library supply.
IAML(UK & Irl) welcomes the opportunity to comment on this subject as its members have a long history
of upholding copyright law while recognising that there must be a balance between right holders and user
interests.
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Creative industries

What are the “creative industries”? There is a danger of thinking of the creative industries as mainly large
concerns such as the major record companies and music publishers. The term should also encompass the
small, independent companies, whose businesses are based on exploiting out of copyright material which
would not otherwise be made available by large companies; these include individuals such as transfer
engineers and scholarly groups such as composer organisations and specialist archives. It could also be
argued that institutions such as museums, libraries and educational establishments are, themselves, part of
the whole creative industry, as they produce and support our present and future creators. Therefore the
needs of these institutions must be taken into account in this and any similar enquiries.

The impact upon creative industries of recent and future developments in digital convergence and media
technology

There is no doubt that technology is moving very quickly. Some industry bodies complain about the
negative eVect on their business, but it should not be forgotten that many of the larger companies are
themselves the ones spearheading technical developments which allow better and better reproduction to
take place.

The eVects upon the various creative industries of unauthorised reproduction and dissemination of creative
content, particularly using new technology; and what steps can or should be taken—using new technology,
statutory protection or other means—to protect creators

Large-scale piracy is undoubtedly a threat to bona-fide companies and their associates. Small-scale
copyright contravention does, of course, take place and librarians always take care to uphold the legal rights
of creators and remind users of the law. There are, however, limitations and exceptions in place to aid
creativity and these must also be upheld. A successful information society cannot be maintained when
society is deprived by technical means of longstanding exceptions to copyright provided by the legislation.

Technical protection measures are, in theory, able to protect creators’ rights. Unfortunately, recent
examples of DRMs within the music industry have shown that these can instead damage the security of
consumers’ computers; this is surely an invasion of privacy against people making legal use of recordings
and represents interference with their private property; systems which have this eVect should not be
permitted. Such systems can also prevent people with disabilities from accessing information to which they
have a legal and moral right. In the interests of equality, and to uphold the relevant laws, DRMs must not
hinder lawful access to copyright works by people with disabilities who are entitled to an accessible version.
The simplest solution to this legal problem would be to make legislative provision allowing anyone to
circumvent a DRM system for the sole purpose of making a lawful use of a work. In practice this would
bring about rapid co-operation between the publishers and the associations representing people with
disabilities. In the longer term, manufacturers must continue to search for systems which are less
problematic for rightful users.

With reference to creators, large companies often refer to creators’ rights to mean themselves rather than
the real creators: authors, composers, artists etc. In many cases the rights of these companies are “related
rights” which should not override the interests of the original creators.

The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

Non-traditional platforms should not erode users’ rights and permitted acts any more than traditional
ones. A regulatory environment must not, in eVect, give permanent copyright protection as some DRMs
threaten to do.

Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments

Parliament has decided, in conformity with international law, that there should be a balance in copyright
law between right holders and users for the public good. Exceptions and limitations to copyright have been
introduced as a counterbalance to the monopoly right and to enable creativity to flourish.

In recent years the balance has been seen to shift more in favour of right holders; it would be dangerous
to let this trend continue. There must always be balance, as accessibility leads to further creativity. Fair
dealing has long been accepted as vital to education and the increase of knowledge; accessibility to
information must not be eroded purely because of the perceived dangers of improved technology: the
information is far more important than the medium.

28 February 2006
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Memorandum submitted by International Federation of the Phonographic Industry

Introduction

IFPI represents the recording industry worldwide. We have more than 1,400 members, including major
recording companies and all sizes of independents. We submit this paper to the Culture, Media and Sport
Select Committee to bring to the Committee’s attention two legal issues that are currently standing in the
way of the industry’s ability to address online piracy in the UK.

If the record industry is to realise the goal of developing a legitimate market that can capture more of the
value currently lost to unauthorised uses on the Internet, the existing legal framework needs adjustment in
two respects: (1) clarification of authorisation liability to ensure appropriate coverage of unauthorised P2P
services and others who induce and facilitate mass infringement; and (2) ensuring better cooperation from
ISPs in controlling the online infringement that they enable and from which they profit. We discuss both
below.

Authorisation Liability

Over the past 15 months, a positive trend has emerged around the world: a growing number of courts in
various countries have held that it is not acceptable to deliberately build a business model on the
uncompensated use of others’ intellectual property. Applying diVering legal theories, these courts have all
ruled that unauthorised P2P services can be held liable for the mass infringement taking place through their
networks, despite their eVorts to disclaim responsibility and turn a blind eye. Relevant factors have included
the failure of the provider of the service to make any eVort to prevent infringement (eg, through the use of
available filtering technology), statements made or steps taken to encourage or promote infringement; and
revenue to the provider, whether direct or indirect, as a result of the infringement.

Since these court decisions, parallel legislative solutions have also begun to emerge. France has adopted
legislation making it illegal to knowingly disseminate software manifestly intended to enable infringement,
Taiwan is considering a similar approach, and discussions along these lines have been held in various other
countries.

The practical results of this greater legal clarity have been encouraging. P2P services (both those that were
defendants in the lawsuits and those that wish to avoid suit) have demonstrated a marked new willingness
to “go legit.” They have entered into licensing negotiations with right holders, including not only payment
of royalties, but also terms and conditions that require them to utilize reasonable filtering technology. We
are now beginning to see the first steps of a legal market for P2P technology.

We need to ensure the same clarity in the UK. If it is not possible to hold unscrupulous service providers
responsible for their role as the deliberate enablers of mass infringement, the only option is to continue to
rely only on lawsuits against individual users of the services. This is considerably less eVective, and does not
lead to the level playing field that enables the development of legitimate P2P services.

Unfortunately, at this time, the eVectiveness of the existing legal tools in the UK is unclear. While we
believe that unauthorised P2P services, and others who induce the users of the services they provide to
engage in mass infringement, should be considered liable for authorising infringement under current law,
the outcome of a case remains uncertain. It is diYcult to predict what would be a court’s interpretation of
authorisation liability under the precedent set by the House of Lords in CBS Songs v Amstrad (1988).

In our view, what is needed is a prompt legislative solution. The legitimate market can only move forward
if there is clarity in the law, and waiting for conclusive judicial interpretation could take many years. The
key elements of any such legislation should be to make it illegal to supply a service that enables infringement
with the intent that it be used for that purpose. The specific factors of failure to make reasonable eVorts to
prevent infringement, aYrmative statements or steps to encourage infringement, and the making of a profit
from the infringement, could all be relevant to show the requisite intent.

ISP Responsibility

ISPs play a very significant role in the chain of content distribution from creators through to consumers—
and they need to take appropriate responsibility in protecting that content.

ISPs are the internet’s “gatekeepers”—they are uniquely placed to control the availability of infringing
content online, and they have a direct relationship with the consumers gaining access to it. Moreover, they
have a financial stake in the volume of music that passes through their systems.

Today, however, most ISPs are standing back and washing their hands of any role in seeking to control
P2P infringement. In various jurisdictions and contexts, they have refused to cooperate actively with right
holders in dealing with unauthorised distribution of content over P2P networks.

Why do they take this position? The bottom line is that ISPs have little incentive to assist right holders
due to existing “safe harbours” under national laws implementing the E-Commerce Directive. When they
are transmitting content between users’ computers—as opposed to hosting it or caching it—they are not
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subject to any legal obligation in the EU as a condition of their immunity from damages. Nor, to date, have
they felt significant pressure from public authorities to do more than what is legally required. The one
exception to this has been where they have been oVered a quid pro quo in a business deal providing access
to specific content (eg, the recent Disney/Verizon deal).

But the circumstances have changed in significant respects since the E-Commerce Directive was adopted,
distorting the policy balance struck at that time. P2P technology, which was not part of the landscape in
2000, has become the predominant source of online infringement. ISPs are now reaping profits specifically
from broadband traYc driven largely by illegal music swapping. Furthermore, advances in technology mean
that it is now viable for ISPs to utilize automated tools to assist in preventing infringement without undue
burden or the need to monitor the content of messages.

As a result, the current situation is anomalous and unfair. ISPs are part of the distribution chain for online
music; they are profiting from it; they are capable of taking steps to assist in controlling infringement; and
yet they disclaim responsibility.

The requests of right holders are simple: We want cooperation from ISPs in the P2P space, in the form
of eVective steps that they and only they can take. In particular, we ask that they terminate the accounts of
subscribers who abuse the network to engage in serious copyright infringement—as they reserve the right
to do in their standard terms of service. Second, we ask that they provide us with the information necessary
to identify their subscribers who are infringing, so that we can enforce our rights, for example through civil
actions against major uploaders of copyrighted music. And third, we ask that they come to the table as
willing participants in the value chain, ready to work with us on creative solutions to the existing P2P
problem.

All of these things could be done voluntarily, but so far we have not had positive responses. The various
Codes of Conduct and Charters that have been discussed in diVerent Member States and at EU level have
not had meaningful results. The ISPs have consistently refused to agree to take eVective action, with little
explanation. When right holders have sought subscriber information, ISPs have often resisted, requiring
lengthy litigation. And requests for termination of infringers’ accounts have led to court battles seeking to
vindicate our rights to injunctions under Article 8(3) of the Copyright Directive.

Something must change. We are looking for pressure from governments in order to achieve greater
cooperation from the ISP community. If voluntary steps are not forthcoming, however, it will be necessary
to look for legislative solutions. Ultimately the vehicle would need to take into account the European-level
legal framework, and may involve a reconsideration of the scope and definition of the ISP safe harbours in
light of today’s realities.

Conclusion

IFPI seeks assistance from the UK government in the fight against online piracy in two respects:

(i) legislative clarification of the liability of unauthorised P2P services and others who encourage or
induce mass infringement, and

(ii) obtaining better cooperation from ISPs in controlling infringement and achieving a thriving
legitimate online marketplace.

30 October 2006

Memorandum submitted by ITN

Introduction

ITN News

ITN’s news operations provide news programming for ITV1, London Tonight, Channel 4, More4 and
over 260 commercial radio stations in the UK, and its combined news broadcasts reach over two-thirds of
the UK population. ITN International also produces a weekly programme, World Focus, which summarises
the week’s international events. The company has a strong reputation for the creative and innovative use of
technology, winning the Royal Television Society’s 2004 Innovation Award.

ITN Multimedia

ITN is driving expansion in the fast-growing new business area of ITN Multimedia, where the company
is established as the UK’s leading supplier of news and other video entertainment content to 3G mobile
phones and established broadband operators. Key partners to ITN Multimedia are mobile operators such
as Vodafone, O2 and 3, as well as broadband operators BT Yahoo! and MSN, search engines such as Google
Video and Blinkx TV and enterprising new companies such as Greengrass.tv.
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ITN Archive

ITN Archive is an international company and one of the largest commercial archives in the world, with
nearly 700,000 hours of moving imagery. With footage from 1896 to the present day, ITN Archive represents
exclusively the collections of ITN, Reuters, British Pathe, Granada, Channel 4, Film Four, Fox News and
Fox Movietone. The enormous range of the collections provides imagery from celebrity and entertainment
to politics and current aVairs; from wildlife to history to fashion.

ITN programme production

ITN Factual is ITN’s award winning documentary-making unit which leverages the archive collections
as well as relationships with existing broadcast clients. Visual Voodoo is a division of ITN specialising in
factual entertainment; since its creation in 2000 it has established a reputation for popular, controversial,
cutting edge programming across a wide range of UK channels.

What is the impact of recent and future developments in digital convergence and media technology?

ITN’s businesses create, aggregate and distribute content to a diverse range of customers. From its news
operations creating bespoke news programming, to producing and packaging content specifically for the
mobile and broadband platforms, to providing its business partners and consumers with a range of iconic
moving imagery, to its production of factual and entertainment documentaries, ITN’s content is tailored to
its customers’ needs.

The success of these businesses has been underpinned by harnessing state-of-the-art technology to develop
and innovate. The use of advanced technology has enabled ITN to pioneer product development as it has
identified and built on new and creative methods to generate and distribute its content.

ITN is a world leader in digital newsroom technology and on-screen graphics. All ITN services now use
an integrated digital picture management system that is cost-eYcient for its news customers and a
benchmark of excellence for television stations across the world. ITN has built a consultancy business (ITN
Consulting) exporting its technical expertise to clients in India, the Middle East, Eastern Europe and the
UK.

ITN is building on its strong reputation for creativity and innovation by expanding into the fast-growing
new business areas. The company has made an early and significant investment in ITN Archive, which
manages one of the world’s biggest collections of moving imagery. Through digitising this collection, ITN
Archive will be able to organise its footage for rapid access and retrieval, providing customers with greater
accessibility that will increase speed-to-market and drive archive sales in new markets. For example, there
will be a greater potential use of archive footage by new media companies seeking to send their products via
broadband and wireless technology, and the general public who want to be able to view archive material
using these technologies. Digitisation will also help to protect and preserve visual heritage from physical
decay.

ITN Multimedia is also a growth business and ITN is now the UK’s leading supplier of news,
entertainment and other video content to 3G mobile phones and broadband. Making content accessible in
numerous ways and on a variety of platforms is vital to extend its appeal across diVerent generations and
to diVerent audiences. ITN’s multimedia products are pitched to a broad demographic range and, via
mobile, are reaching young audiences who want news delivered in ways other than the traditional
appointment-to-view, linear model of consuming content.

BBC Digital Curriculum

Another growth market for ITN that harnesses new technology is educational content delivered via
broadband to schools. ITN has a stake in a company called “Espresso”, which is the UK’s leading
educational broadband content company. It is a comprehensive, easy-to-use and constantly growing digital
library of high quality, innovative, video-rich, cross-curricular resources, all tailored to the National
Curriculum and cross-referenced to QCA Schemes of Work.

ITN has built a successful business in providing video content to the company. Thus, ITN has been
following the development and launch of the BBC Digital Curriculum service—now called BBC Jam—with
great interest.

ITN understands that Tessa Jowell approved BBC Jam in January 2003 but with a large number of
conditions imposed by DCMS. Condition 4 states: “The service must innovate continually and exploit the
extensive archives of the BBC and its media rich resources, and promote technological and pedagogical
experimentation. The service, taken as a whole, should be distinctive from and complementary to services
provided by the commercial sector.” ITN believes that if approval for BBC Jam was given with conditions
imposed, then the BBC should comply with those conditions.
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However, in its report to Ruth Kelly in December, the oYcial monitoring body for the service, the Content
Advisory Board (CAB), highlighted significant concerns that BBC Jam was not meeting the required
conditions—particularly Condition 4—nor did CAB have assurances that it would be able to do so. CAB
recommends an early review by DCMS, to be completed by September 2006, with the terms of reference
allowing for a fundamental review, including the possibility of significant changes to the scope, coverage
and timing of the service.

ITN is concerned that the BBC is operating this service without complying with the agreed conditions,
which were in place to prevent a free service from crushing the commercial market and stifling innovation.

ITN believes that an early review is vital if the commercial sector suppliers of educational content are not
to be severely damaged by the operations of BBC Jam.

To what extent should regulation be applied to creative content accessed using non-traditional media platforms?

ITN is very concerned by the proposal to extend European regulation to new audiovisual media through
the revision of the Television without Frontiers Directive.

ITN’s news business operates in a regulated environment for broadcast content. It must ensure that its
news programmes for licensed services such as ITV, Channel 4 and commercial radio stations, comply with
the law, as well as with the specific requirements for balance and impartiality in news programmes in the
2003 Communications Act.

However, when providing news and entertainment content to new media platforms, including 3G mobile,
ITN operates outside the broadcast regulatory framework, because the content rules in the
Communications Act do not apply to content streamed to mobile or broadband platforms. ITN’s news
content for mobiles is subject to the same rigorous compliance testing as its television broadcasts, with the
producers having full access to ITN’s compliance oYcer and legal support team. ITN’s news content for
mobile phones is therefore compliant with broadcast content regulation. However, other video content that
ITN produces for new media platforms—be it entertainment, weather information or archive clips—is only
required to comply with UK law and is not licensed and regulated as broadcast content.

ITN therefore finds it unacceptable that the new “Audiovisual Services Directive” will now extend the
broadcast regulatory framework to new media platforms containing moving pictures, including online
services, streamed content to mobile and on-demand services. This market is very competitive and evolving
extremely quickly so it is not clear what eVect the Directive may have on future developments in this area.
The concern is that additional regulation could have a stifling eVect on innovation.

In addition, ITN does not see the justification for spending additional resource on legal advice to comply
all ITN’s new media content, including on-demand entertainment clips. This would result in unnecessary
cost for its growth businesses which must operate leanly, competitively and commercially in order to survive
and grow. ITN’s significant investment in the development of its growth businesses means that it is helping
to create new consumer demand for such services. This extension of consumer choice requires long-term and
high-risk investment, which should not be fettered by unnecessary extensions of European legislation,
carried out on theoretical, but not practical, grounds.

The compromise proposal for an “Audiovisual Services Directive”, published on 13 December 2005,
which extends a “basic tier” of the Directive’s rules to new media—except those originated electronically by
the print media—will create potential distortions of competition and an uneven playing field between print-
originated and broadcast-originated electronic content via new media platforms. Though the draft Directive
seeks to diVerentiate between the two by excluding from its scope services where the audiovisual content is
merely incidental to the service and not its principal purpose, ITN is doubtful that, in the future, such clear-
cut lines can be established. We believe this unhappy compromise will provide no obvious consumer benefit.

Although recital 12 of the Directive’s Preamble suggests that no new licensing requirements will arise,
ITN believes that the extension of European rules to new media would have to be implemented in the UK
and probably in other Member States, through a licensing regime. It is unrealistic and impractical to expect
Ofcom to license new media originating from the UK. It would be diYcult for Ofcom to enforce rules about
EU programme quotas, advertising and sponsorship, and right of reply on new media operators who do not
necessarily have editorial control over the content receivable on their platform. In addition, the benefits
oVered by the Directive to new media—in other words, free circulation of their services throughout the
EU—have little relevance or incentive to those service providers who do not currently face obstacles to free
circulation.
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Where should the balance lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments?

The BBC’s new Creative Archive has developed with the sound and admirable objective of ensuring the
public has access to as wide a range of content as possible, whether moving imagery or stills, free of charge.

At the same time, it is crucial to ensure that the BBC pays due regard to the rights of creators and also
the market impact on competitors. It is vital to competition and commercial innovation to balance the
availability to the consumer of free, publicly funded content with the ability of business operators to provide
content on a commercial basis.

In theory, the Creative Archive, which is currently running on a limited trial basis, should not be in direct
competition with ITN’s archive business as the public would access low-resolution clips of licence fee-funded
BBC content on a non-commercial basis.

ITN has built a strong growth business in providing global business and consumer markets with content
from its vast collections of archive video and film footage. It has done so by meeting the requirements of its
customers on a viable, profitable basis. This is a fast-expanding area and ITN Archive is using its creative
expertise to productise its content to make it relevant to new opportunities opening up in diVerent markets.
Therefore, if the balance is not right, and commercial operations are jeopardised, so too would be pluralism,
innovation and competition.

ITN has been engaged with the BBC Creative Archive trials and is in discussion about participation as a
partner in the project. The conditions for this support would be:

— That the project develops in a way that recognises and facilitates the potential for additional
commercial use of the clips.

— Any digitisation, promotion or commercial exploitation of BBC content for the Creative Archive
should not become a subsidy or cross-promotion which delivers commercial advantage to BBC
Motion Gallery.

The BBC’s Motion Gallery business, which operates commercially as part of BBC Worldwide, is a direct
competitor to ITN’s archive business which provides a wide variety of video content on a commercial basis
to a global market.

ITN is paying the full cost of digitising its own archive and would not expect Motion Gallery to have the
benefit of a licence-fee funded project. Motion Gallery is free to join the Creative Archive but ITN believes
that this should be on an arm’s-length basis and that Creative Archive should remain a separate project.

ITN anticipates that the Creative Archive has the potential to deliver commercial returns to partners and
there is anecdotal evidence for this from similar projects in the US, such as Internet Archives. For example,
one of the pilots has been a Radio 1 project called Super Star DJ where people can download some clips
from the internet, mix them and then upload them for judging. If the result of this was that a music broadcast
station wished to use the winning mix, ITN would like to see a mechanism in place for appropriate rights
clearance to copyright owners who were willing to permit such use.

However, in the case of BBC content made available under the Creative Archive project it would not be
appropriate for this clearance to fall automatically to BBC Motion Gallery. Only if Motion Gallery had
itself made the content available should it be entitled to a clearance fee.

Any management of commercial rights and licensing around BBC Creative Archive content should be
open to a fair, transparent commercial tender process.

Conversely, should the BBC Creative Archive or other partners not wish to benefit from commercial
exploitation, ITN would argue strongly against the content being available to be used in a commercial
context free of charge. This would seriously undermine the large number of companies, including ITN,
engaged in commercial licensing of footage. In this case, the usage should be non-commercial and personal,
rather than free of charge for any usage.

The BBC has said that at the end of the Creative Archive trial, the service will not become permanent
unless it is subject to the full Public Value Test. While this is welcome, ITN believes it should have to have
a full Service Licence, with a measurable remit against which the Creative Archive’s performance can be
regularly assessed.

ITN is very concerned that neither the Government nor the BBC can give reassurances on this point.
Indeed, the BBC has stated categorically in its recent consultation on Service Licences and the Public Value
Test that it proposes only a single Service Licence for BBC Online to include all the activities falling with
the scope of this service, including the Creative Archive, IMP Player and the provision of content on mobile.

This is not acceptable to ITN as each of these services is clearly diVerentiated in terms of its use by
consumers and has a diVerent and unique market impact. There is no reason why each should not have a
Service Licence of its own.
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Conclusion

Today’s lightning advances in technology mean that the media market is fragmenting, providing more
opportunity and choice than ever before. In this fast-evolving environment, it is vital to ensure that fair
competition and plurality of news provision is maintained, especially when many of the emerging new media
markets are fragile and their future paths still far from clear. In this arena, the issue of balancing the public
interest with healthy competition and an innovative, creative economy is critical.

These considerations have shaped ITN’s positioning as regards the BBC. ITN believes the BBC must
deliver value to the licence payer by making its content as widely available as possible, but it needs to be
clearly and transparently regulated so that it cannot stifle competition, and therefore pluralism, in new
markets. Service Licences are an essential part of these reforms because they require the BBC to operate, as
the commercial sector already does, against a clearly defined and measurable remit. We hope the
forthcoming White Paper will reverse the BBC’s current stated intention of applying one Service Licence to
the whole of BBC Online, including the Creative Archive and other online BBC services. If it remains that
merely one Service Licence is required, the new levels of transparency for which the Government has called
will be obfuscated from the start.

ITN’s success in harnessing the latest digital technology has put the company in the vanguard of driving
the creation of new services, such as video content to mobile phones where it is, at present, a step ahead of
the BBC. It would be regrettable and damaging if new regulatory measures—whether at EU level in the
context of the Television Without Frontiers Directive, or at UK level in the context the next BBC Charter
period—were to smother enterprise and market innovation driven by commercial British companies like
ITN.

28 February 2006

Memorandum submitted by ITV

1. Introduction

1.1 ITV welcomes this opportunity to contribute to the Culture, Media and Sport Select Committee’s
inquiry on new media and the creative industries.

1.2 The Committee’s inquiry is timely, coinciding with a period of particularly intense new media
development and rapid digital take up, which are raising fundamental questions about the ownership and
exploitation of media rights in the digital world. Ofcom is also conducting its own review of the television
production sector, a core focus of which is the use of new media rights beyond primary television broadcast.
This is an issue of particular interest to ITV and one which we will discuss in more detail in this submission.

2. The Impact Upon Creative Industries of Recent and Future Developments in Digital
Convergence and Media Technology

Changes in the market

2.1 After a false dawn at the end of the 1990s, digital convergence has arrived and is starting to have a
significant impact on the media industry. The UK is experiencing a period of rapid take up of digital
television and the roll out and adoption of new digital technologies. These developments pose both threats
and opportunities to broadcasters like ITV.

— Digital television penetration has already reached 70% and is rising fast, with Freeview predicted
to shortly pass the 10 million box mark and digital satellite in over eight million homes. Greater
competition in multi-channel homes puts pressure on established television channels. For ITV this
is demonstrated by comparative viewing levels: 27% in an analogue home; 22% in a Freeview
home; and 16% in a Sky home. The fragmentation of audiences has a direct impact on the ability
of individual channels to maintain the advertising revenue that funds investment in programming.

— Personal video recorders are in 1.2 million mainly digital satellite homes with digital cable and
DTT now starting to roll out their own PVR-capable boxes. On some forecasts, there may be as
many as 10 million PVR homes in the UK by 2014. The impact of PVRs on advertising funded
channels is diYcult to predict with all commercial channels unlikely to be equally aVected.
However the potential reduction in advertising impacts PVR use may lead to (via ad-skipping) has
led to consideration of alternative commercial revenue models and new means of financing
programmes on commercial channels.

— Broadband/Video on Demand services allow viewers to both watch live streamed programming or
to download selected programmes for viewing at a later time. ADSL broadband is now available to
around 100% of the population, with take up currently at around 23%. It is thought that around
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two million people currently view TV via broadband on the PC, a number that is expected to rise
considerably. It is also anticipated that broadband services will start to migrate from PC to TV, via
new digital platforms, such as Homechoice or BT’s planned hybrid DTT/broadband set top box.

— A further threat and opportunity comes from the entry to the video market of major international
multi-media companies like Google, Microsoft and Yahoo. For example, Google has recently
launched the Google Video Store, making available premium content to subscribers. Such
developments allow new opportunities for established broadcasters and producers to deliver their
content to audiences. However they may also mean greater competition for audiences and
revenues from well-funded international competitors.

— Mobile phones are beginning to oVer both live streamed programming and downloadable content.
While questions remain about the viability of mobile telephony as a mass market model, a recent
DVB-H trail in Oxford suggested potential viewer interest. However such services may depend on
use of digital spectrum that might otherwise be deployed for equally compelling uses, such as
enabling the launch of high definition services on DTT.

The impact on ITV

2.2 The impact of such changes will be most acutely felt by established, analogue broadcasters.

2.3 With the rapid expansion in the number of digital channels and the development of new digital
platforms and services, ITV and other traditional broadcasters are facing inevitable fragmentation of
audiences to their core TV channels. Where ITV was once one of four, we now compete with over 400
channels in Sky Digital and digital cable homes, and with some 30 channels in Freeview homes. As a result,
ITV1 audience and advertising share is expected to decline further as the UK audience moves from analogue
to digital.

2.4 ITV invests around £1 billion per annum in programming and UK production every year. ITV’s
investment in programming is second only to the BBC in the UK and not matched by any other commercial
channel in Europe. Around £800 million is invested in the ITV1 network schedule alone, with ITV ploughing
back over 50% of its advertising income into programmes, up from around 30% in 2000.

2.5 On ITV1 this contributes to a mixed schedule that comprises high quality, original programming
across a broad range of genres, including national and international and regional news, current aVairs,
drama, children’s, entertainment and factual programming, including documentary, religion and arts.

2.6 Consistent with our core PSB contribution, ITV provides the most comprehensive regional news
service in the UK, with 27 regional and sub-regional services. ITV also invests over £300 million in UK
drama, more than three times the expenditure of its nearest commercial competitor, Channel 4. ITV also
has a strong track record in sourcing original programming from a diverse production base. We consistently
exceed the 25% independent production quota: in 2005 around 33% of the ITV1 schedule came from the
independent sector. From this year, ITV is committed to producing at least 50% of original network
commissions, by hours and spend, from outside the M25—a higher commitment than any other
broadcaster, including the BBC. Together these commitments provide significant support of a strong
production sector around the UK and a major contribution to the UK PSB ecology.

2.7 ITV is also starting to build its investment in the schedule of its digital channels, ITV2, ITV3 and ITV4.
The ITV family of digital channels are growing their audience and revenues on the back of ever-
strengthening and complementary programme schedules, oVering a strong alternative to viewers.

Confronting the challenge—opportunities beyond ITV1

2.8 ITV is seeking to maintain and expand its investment in high quality UK produced programming
across a wide range of genres. However, in an increasingly competitive and fragmented market, ITV needs
to find new ways to maintain programme investment and expand its presence across the widening range of
delivery platforms that are increasingly being used to access content.

2.9 If we are unable to diversify our revenue streams beyond ITV1 and traditional spot advertising, it will
be diYcult for ITV to maintain its investment in programming. Ultimately, in such a scenario, it would be
UK viewers who would lose out.

2.10 ITV has already embarked on a programme of growth and development with the launch of a number
of new services and a focus on the opportunities beyond ITV1. This not only enables us to broaden our
revenue base, but also to ensure that ITV remains attractive and relevant to the broadest possible range of
viewers beyond the core ITV1 audience. While ITV1 will remain the most significant single part of our
business, more and more of ITV’s revenues will be generated outside the main channel.

2.11 Over the last few years ITV has launched a family of digital channels aimed at growing our presence
in the digital world and oVering an opportunity to target specific audience groups. ITV2, aimed at younger
adult viewers and with a focus on entertainment, is now the UK’s leading digital channel, having overtaken
Sky One in 2005 in all key audience groups; ITV3 has established itself as a popular channel appealing to
an older age group with a mix of classic drama and films; ITV4 launched in late 2005 with an emphasis on
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classy drama, film and sports designed to appeal to younger, male viewers who are traditionally light ITV
viewers. In 2006, ITV will also launch a dedicated children’s channel. ITV Play will also launch oVering
interactive and participation programming and new revenue opportunities. Together the channels are
helping to maintain ITV’s overall TV share and in turn to support the advertising revenue base.

2.12 Beyond linear TV channels ITV has launched a range of new media services, which are also
underpinning our presence in the digital world and presenting significant new revenue opportunities. In 2005
ITV established ITV Consumer (ITVC) to explore, develop and launch new services. These include:

— Mobiles: ITV oVers content to mobile phones users, featuring major ITV programming such as
Coronation Street, X-Factor and I’m a Celebrity, Get Me Out of Here. Users pay for the content
accessed depending on the type of service they have opted to receive.

— Interactive/online: ITV’s growing interactive oVering provides additional programme information
and participation, as well as additional revenue opportunities. ITV is looking to develop its
broadband oVering and is currently running a local TV broadband trial in Brighton and Hastings,
which seeks to tap the potential of the classified advertising market.

— Friends Reunited: In 2005 ITV acquired Friends Reunited, one of the UK’s leading websites. The
partnership significantly enhances ITV’s online presence, making ITV the UK’s eighth largest
commercial online presence, with access to a database of some 15 million people, of which one
million are paying subscribers.

2.13 Through this programme of diversification and development, it is clear that one of ITV’s strongest
cards is the quality and popularity of its content and brands. As viewers move beyond conventional
television channels, the single most important thing for them is access to content they want to watch,
wherever and whenever they want it. For ITV to generate a suYcient return on investment to maintain its
investment in original and high quality content, it is vital that revenue opportunities beyond the traditional
TV advertising model are not closed oV.

3. The Extent to Which a Regulatory Environment Should be Applied to Creative Content
Accessed Using Non-traditional Media Platforms

3.1 In order for ITV to be able to exploit the opportunities presented by digital technology and
convergence and, in turn, to maintain its investment in high quality content, a framework is needed that
ensures that broadcasters have suYcient access to control and exploit rights to the content they commission
on new media services. The issue of new media rights and the extent to which this area should be regulated
is one of the key themes of Ofcom’s review of the television production sector.

3.2 ITV welcomed the approach taken by Ofcom in its consultation document that the issue of new media
rights should be left to broadcasters and producers to find a resolution in the first instance. Commercial
negotiation is preferable to the imposition of a regulatory solution.

3.3 It also needs to be recognised that any imposed solution by the regulator would only apply to the main
established terrestrial channels. Ofcom needs to avoid perpetuating and, indeed, exacerbating the regulatory
disadvantages faced by the analogue terrestrial channels as they seek to compete with much more lightly
regulated digital channels. Ofcom should be looking to move towards a level regulatory playing field for all
UK channels.

3.4 ITV believes it should be possible to find a win-win solution that works in the interests of both
broadcasters and producers—and ultimately viewers—without regulatory intervention. It is important that
broadcasters are not denied a proportionate share in the value generated by the programmes they fund and
the brands that they make famous and valuable. Broadcasters should be able to exploit the content they
have paid through new media services to help maintain programme investment in future. However this is
not to say that producers should not get an appropriate return from the programmes that they create.

3.5 ITV therefore welcomes Ofcom’s proposal that there should be a new approach to the definition of
‘primary rights’ which would include new media usage. Under Ofcom’s model broadcasters would be able
to exploit content across a range of platforms within an agreed timeframe. After this, the rights would revert
to the producer. ITV believes that this approach should enable broadcasters and producers to work towards
an agreement that provides benefit to the producer as well as providing suYcient return on investment for
the broadcaster.
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4. The Effects Upon Creative Industries of Unauthorised Reproduction and Dissemination of
Creative Content, Particularly Using New Technology; and What Steps Can or Should be
Taken—Using New Technology, Statutory Protection or Other Means—to Protect Creators

4.1 With the increasing amount of content being made available on relatively open and unregulated
platforms, such as the internet, ITV is conscious of the risks posed by piracy and unauthorised exploitation
and dissemination of content.

4.2 ITV is working with an informal association of broadcasters, distributors, studios and other
interested parties to discuss and keep each other abreast of piracy issues. ITV is looking at appropriate
monitoring exercises and are combining to help lobby and educate on piracy. Conscious of the experiences
of the film and music industry, the group is keen to be as pre-emptive as possible and seek to avoid the same
problems occurring in the TV sector.

4.3 In terms of protection of our content from unauthorised reproduction and dissemination, ITV is
looking at Digital Rights Management systems for paid-for content services, such as paid-for broadband
or mobile services, some of which already have DRM built in to them.

4.4 ITV also runs a successful international business, selling programmes and formats to overseas
customers. The trans-border nature of new media platforms makes protections such as DRM particularly
important as additional safeguards beyond those provided for by UK and EU copyright law. Such
mechanisms will help protect our ability to sell programmes to secondary broadcasters and through DVDs
etc to consumers.

4.5 We will continue to monitor these issues closely and take appropriate steps to protect our content for
unauthorised usage and take preventative action where possible.

5. Where the Balance Should Lie Between the Rights of Creators and the Expectations of
Consumers in the Context of the BBC’s Creative Archive and Other Developments

5.1 As explained, it is important for ITV that we are able to make the most of the opportunities oVered
by new media platforms. Increasingly consumers expect to be able to access content when and where they
want it. As such, like many broadcasters, the BBC has sought to make its content available across new media
platforms to consumers in a number of ways.

5.2 The Creative Archive is one such planned BBC service, which would allow the public to access
sections of the BBC’s archive for personal use. The BBC is also planning to launch MyBBCPlayer, which
would make all BBC programmes, both TV and Radio, available for free for seven days after first
transmission. Recently the BBC has oVered free music downloads as part of the Beethoven season, and has
also announced plans to roll out mobile telephone and further online interactive services. However, the
BBC’s proposals raise some serious concerns.

5.3 The BBC is planning to oVer all these services to consumers for free. In order for commercial
broadcasters to be able to gain maximum return on investment and derive the benefits of new media
platforms, we will have to find sustainable commercial models to do so. The only way to achieve this is for
consumers to pay for content on such platforms either by subscription or one-oV charges.

5.4 If the BBC is oVering parallel services but at no cost to the consumer there is a very real danger that
they could alter public perception of how content will be made available on new media platforms and
undermine the viability of commercial models.

5.5 The music industry has expressed its concerns about the eVect of the BBC’s Beethoven downloads
(and the BBC appears to have accepted the argument in part). We can envisage similar issues arising if the
BBC launches a full no cost programme download service.

5.6 An overly dominant BBC in these areas would have the eVect of minimising consumer choice and
limiting choice and competition. Therefore, before each proposed new BBC service is launched we believe
there needs to be a full public value test, including a market impact assessment. Each activity within the
BBC’s new media oVering should be assessed individually given the specific impact every platform and
proposed service can have. This will help to ensure that viewers, broadcasters and producers can benefit
from a competitive and vibrant digital media environment.

28 February 2006

Memorandum submitted by Dr Paul Lefrere

The attached brief memorandum has been prepared specifically for the Committee and relates primarily
to issues associated with unauthorised reproduction and dissemination of creative content.

I would be happy to expand upon it in writing or in person, if required, for example to address the other
issues facing the Committee.
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The memorandum draws upon my experience in three areas:

— business (as an Executive Director of Microsoft and a member of a cross-industry policy group,
representing media developers, publishers, and technology providers);

— international standards committees in areas such as Digital Rights Management; and

— research into the eVects of digital convergence and new media (as a Senior Lecturer at the Open
University and a Professor in the University of Tampere, Finland, participating in relevant
Europe-wide working groups such as the Kaleidoscope Network of Excellence’s AIDA,
Academic-Industry Digital Alliance).

Introduction

As the Committee is surely aware, public attitudes to intellectual property are increasingly relaxed. By
way of illustration, popular websites such as www.myspace.com encourage users to share their favourite
mass-published new media, by uploading music, videos, etc. As with peer-to-peer file sharing and disk
copying, much of that sharing takes place without the permission or knowledge of the creators of the
material. Some of those who copy or share have little knowledge of the laws governing such actions, and
could be dissuaded through awareness campaigns. Others are confused by the variation in practice in
industry. For example, the growing use of Creative Commons agreements that specify what can be done with
new media created by others, as in Channel 4’s FourDocs (www.channel4.com/fourdocs), is encouraging
members of the public to become contributors to new media, by producing derivative works.

In this fast-moving area, it is risky to introduce legislation that ignores the realities of the current state of
public knowledge about copyright, or ignores wider social trends towards openness and sharing for the
public good, such as moves to Open Content and to Open Source. All of those factors govern public
behaviour. Successful players in the creative industries are anticipating or accepting those changes and
modifying their stance on copyright, to allow new markets and income streams to develop to replace income
“lost” through changes in purchasing patterns. Less successful players work against those trends, by
lobbying for unnecessary legislative changes and by introducing stronger technological barriers to copyright
violation, via smarter Digital Rights Management. Both legislators and industry players need to take
account of demographic changes, which seem likely to magnify the propensity to share and modify new
media in ways that today are illegal. To illustrate, it is said that the main buyers of new media online are
males over 50, while in contrast, today’s young adult males (who eventually become the market’s 50 year-
olds) have very diVerent buying patterns, and very diVerent attitudes to file-sharing and other forms of
copyright violation.

None of this will come as a revelation to the Committee. They will therefore appreciate the
recommendations below, directed at providing the Committee with additional information concerning:

— common types of copyright violations, today and prospectively, and their root causes;

— problems facing legitimate users of new media, arising from technical or legal issues; and

" key questions and potential answers.

Recommendation 1

Commission a short-timeframe study to fill evidence gaps

Consideration should be given to inviting academic centres of excellence (eg Oxford Internet Institute,
Open University Rights Department), independent of industry yet in contact with key groups such as the
Creative Industries IP Forum, to contribute to a short time-frame study with a brief as outlined below.
Funds might need to be found for this.

Recommendation 2

Invite centres of excellence to propose policy questions for consideration

Questions that might form part of a brief include these: “Is existing copyright law too distant from the
public’s view of fair use, or just too complicated? Should it be made more light-weight, taking into account
the emergence of agreements influenced by “open source” thinking, such as the General Public License,
GPL? Or should it be more restrictive?”

As part of such a brief, advice could be obtained on courses of action that would not give rise to new and
worse problems for the industry and for users. A cautionary example is Sony’s attempt to stop CD copying
by using a problematic form of Digital Rights Management based on a “Rootkit” that caused many
problems for users and even more problems for Sony and for the credibility of Digital Rights Management.
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Recommendation 3

Establish public levels of understanding of their responsibilities

Another area where additional information would be helpful concerns the level of knowledge in the
population at large about what they are permitted to do with new media. Rapid desk research and surveys
could identify trusted sources of information for consumers, and help to highlight significant
misconceptions needing to be addressed by industry, and areas where there is a generalised lack of
appreciation of the position and needs of the creative industries. This would also reveal any cases where
consumers’ lack of clarity is the result of variations in custom and practice between actors in the media
industries, and diVerences in views about the future of copyright.

Recommendation 4

Use public-oriented scenarios and surveys to highlight key issues

Here are some typical scenarios which such a study could explore for the Committee:

1. Scenario: Industry changes its stance on home-digitisation for personal use, from condoning it (eg, the
RIAA’s position until 2006) to declaring it illegal unless each rights holder has given permission (the RIAA
now), and aggressively targets oVenders (show trials).

Questions: How will this aVect the behaviour of members of the public? Where does this leave citizens
who assembled pre-2006 digital collections—are they at risk of prosecution? Is legislation needed here or is
Creative Commons the way forward?

2. Scenario: Criminals mass-produce illegal copies of new media. Copies are bought at car boot sales by
members of the public.

Questions: Where do they think they stand, legally? Would greater knowledge of their actual position
change their behaviour?

3. Scenario: Fair use guidelines, and complementary schemes for paying for additional use, have little
impact on practice, because people find them too complicated to apply to new media and to access through
the internet.

Questions: What diYculties do they face, and what kinds of work-arounds have they developed or do they
condone? For example, many of the Fair Dealing provisions made for Education assume that a classroom
is always a physical space. Unnecessary restrictions follow, as with using oV-air recordings, which today is
allowed only in the classroom or on networks where access is limited to buildings owned by the institution.
This excludes distance or oV-campus students from accessing materials made available to their colleagues
on-site.

4. Scenario: DJs performing in clubs are covered by general licences held by the venue, and oVered by
collecting societies such as Performing Rights Society, and Phonographic Performance Ltd, Those licenses
cover the use of CDs but not playing compilations from an iPod. Licences oVered by another collecting
society—MCPS—also cover remix for the purposes of performing live, but not emerging forms of remixed
music or video.

Question: Is it a workable solution to extend a club’s general license to cover such cases?

What should be clear from this is that licenses to use new media, oVered by the creative industries, lag
behind the patterns of use that are emerging amongst citizens who aim to be law-abiding.

A fuller set of scenarios could be developed in a sponsored study, to reflect those trends and also
encompass:

— current and likely ways of using and sharing media, not covered by current licenses;

— new locations for using and sharing media, including “virtual” spaces such as online forums;

— changes in consumer attitudes to fair use, to copyright and to licensing (students copy entire books;
teenagers see little harm in illicitly sharing new media; 3G users reject the notion that they need a
TV license to watch programmes on their mobile phone);

— changes in technology (facilitating or hindering peer-to-peer sharing, interface emulation and
other forms of copying); and

— diYculty in accessing media for legitimate purposes, caused by the introduction of anti-copying
systems that subsequently are withdrawn from the market without making provision for
unimpeded access to copy-protected media (a problem that libraries are well aware of).
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Recommendation 5

Use best-practice methods to cover the ground and build consensus

The Committee should require any commissioned study to deploy robust Requirements Capturing and
Scenario Planning techniques, as used in fast-moving and high-tech industries, to take soundings on likely
developments and to identify solutions that best meet the needs of key actors.

23 February 2006

Memorandum submitted by The Libraries and Archives Copyright Alliance

This response is sent on behalf of LACA: The Libraries and Archives Copyright Alliance, which monitors
and lobbies in the UK and Europe about copyright and related rights on behalf of its member organisations
and all users of copyright works through library, archive and information services. LACA is convened and
supported by CILIP: the Chartered Institute of Library and Information Professionals. A list of LACA
member organisations appears at the foot of this page. Some of our constituent members may also be
making their individual replies to the call for evidence. LACA also works closely with the Museums
Copyright Group (which I understand is also responding to your Inquiry) on issues of common interest
aVecting the libraries, archives and museum community. We thank the Select Committee for the
opportunity to participate in this Inquiry.

LACA and its member organisations and the library and archive professionals that we represent, believe
in the value of copyright and neighbouring rights and support their protection to the extent that such
protection is properly and fairly balanced against the public interest which includes the minimisation of
entrenched monopolies of information and the provision of fair access to all for the purposes of study and
research, the upholding of free speech in the media and otherwise and the due processes of democracy. Our
members work at the interface between users of copyright works and copyright right holders and work to
uphold right holders’ rights, arrange for licensing for the copying of copyright materials both analogue and
digital, and otherwise manage the use of copyright works within both public sector institutions and
commercial enterprises.

LACA is responding to the issues raised by the Inquiry in respect of how copyright impacts on the mission
of libraries and archives to facilitate library users’ access to knowledge.

1. The impact upon creative industries of recent and future developments in digital convergence and media
technology

The digital environment oVers immense opportunities for public sector and not-for-profit research and
educational establishment libraries and archives to make their content much more widely available to the
public from £multimillion public sector digitisation projects such as the proposed European Digital
Library34 and the Google Book Search Library Project35 to local success stories such as the Bath Record
OYce’s Georgian Newspaper Project which recently digitised 30 years of the Bath Chronicle between 1770
and 1800.36

It is important that works in the public domain (ie which are out of copyright or which are copyright
waived and placed in the public domain by their creators) are digitised by such public sector projects as this
ensures their availability in digital form to the public in perpetuity. It is also important to think to the future
and ensure that copyright works in digital form will be accessible in the public domain when all the layers
of rights in digital works expire at the end of their terms. This means taking a very long view well into the
next century given the extensive and often complex terms of diVerent copyrights and neighbouring rights.

Public domain works in the digital environment—digital preservation and conservation

As we stated in evidence to the recent APIG (All Parliamentary Internet Group) Inquiry into DRMS
(Digital Rights Management Systems),37 the preservation and conservation requirements for digital works
are impacting adversely upon libraries’ role as the world’s custodians of human memory. Works that are
digitised in commercial databases are not only subject to licensing regimes, which for smaller subscriber
organisations with little bargaining power are often non-negotiable, but also in the UK licences and
contracts are allowed to override copyright exceptions and limitations.

34 i2010 Digital Libraries http://europa.eu.int/information society/activities/digital libraries/index en.htm
35 http://print.google.com/googlebooks/library.html
36 City history database goes online. BBC News 20/02/06 http://news.bbc.co.uk/1/hi/england/somerset/4732054.stm;

http:// www.bathnes.gov.uk/BathNES/lifeandleisure/leisure/localarchives/georgian/default.htm
37 http://www.cilip.org.uk/professionalguidance/copyright/lobbying/apig.htm
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Moreover, if the digital content is not otherwise available in an open access repository, it risks being
locked up in perpetuity by DRMS which include TPMs (technological protection systems) which by law
may not be circumvented without permission under any circumstances. These devices are increasingly
present in commercially produced digital materials in order to enforce the licence terms. Thus rare public
domain material might possibly not be made available in the digital environment except in a commercial
database protected by a TPM. Alternatively, the copyright content of commercial databases using TPMs
may not be freely usable, as it should be when it enters the public domain upon expiry of all the rights in
the digital work which due to the long terms of copyright protection could be more than a century later.

The world’s great research libraries and archives comprise national, university, public and learned society
libraries and national, local and private archives—some large, some small. A large number of these are
located in the UK. Such libraries and archives not only should be participating in projects to digitise works
in order to make them widely available in our information society, but they also must seek to keep the digital
works they hold in perpetuity and be able to transfer them to other formats and platforms in order to
preserve them for the public domain. Only then can they make the content fully accessible and usable once
all the rights in the digital work have expired.

In the UK legal deposit libraries now have a legislative mandate to collect and preserve digital materials.38

Yet the average life of a TPM or DRMS is around three to five years. If the digital information product is
no longer made, there will be no new TPM compatible with new operating systems and no key available to
allow libraries to migrate content to new platforms. Nor does the TPM cease upon expiry of copyright, so
the content will remain locked even when no rights subsist. By then the ownership of the rights may be
impossible to trace, rendering the product orphaned and without a key. Obsolescent TPMS render digital
content inaccessible to future generations of researchers. For libraries, charged with creating and
maintaining a patrimony of public domain works in the digital environment, this is serious.

We believe that the CDPA (Copyright, Designs and Patents Act 1988) needs amendment to provide an
exception to copyright for librarians and archivists to be allowed to circumvent DRMS as trusted
intermediaries in order to make copies which are permitted under existing copyright law. That libraries can
be regarded as trusted intermediaries by rightholders is evidenced by our constant insistence in our lobbying
on a fair balance in copyright for all members of the information chain—both users and rightholders—and
our role in managing copyright within institutions in a manner which enforces respect for rightholders’
rights. This would make provision for addressing access to knowledge allowed by the statutory exceptions
and provide for that access in the future when works enter the public domain by providing one means to
allow for digital preservation and conservation of our cultural heritage.

We also would like to see, in tandem with the above, that publishers who digitise public domain works
for commercial databases accessed from a library’s collection be required to furnish any library that
provided access to the analogue copy of the work, with a clean digital copy which the library can not only
copy in order to preserve the digitised work for posterity and migrate it to new platforms, but also can make
it freely available forthwith to the public on library servers or in not-for-profit public sector online
databases. Commercial multimedia publishers (including producers of film and recorded sound) should also
be required to entrust major legal deposit and research libraries stipulated by national legislation with clean
copies of their electronic products for the purposes of conservation and preservation so that the content is
not lost when the rights in the product expire.

Users’ access to and use of works in the digital environment

Libraries already have experience of how TPMs in e-books, e-journals, databases and multimedia
products such as film, broadcasts and sound recordings, remove users’ rights to avail themselves of statutory
exceptions and limitations to copyright, including the rights of visually impaired people to have accessible
copies made or to deploy read-aloud software. For example a TPM interfering with fair dealing uses may
prevent a user from printing out a journal article or extracts from other digital works under fair dealing for
research or private study,39 extracting digital excerpts from it in order to quote under the exception for fair
dealing for criticism and review or for the reporting of current aVairs.40 Additional exceptions cover
prescribed41 library copying for users, the provision of accessible copies, analogue or digital, to visually
impaired people, and parliamentary, statutory inquiry and judicial administration.42 These devices can thus
interfere with the public’s ability to use our cultural heritage to the extent allowed by copyright law.

In our view it is furthermore regrettable that the protections regarding TPMs’ interference with exceptions
and limitations to copyright oVered by the UK’s implementation of the provisions of the Information
Society Directive Article 6(4) are seriously deficient. Article 6(4) is of great significance to users of
copyrighted works, and it provides the only safeguard where voluntary agreements cannot be reached.
However, in our view CDPA s.296ZE fails to implement Article 6.4 of the Directive in a manner meaningful

38 Legal Deposit Libraries Act 2003 Ch.28.
39 CDPA s.29.
40 ibid. s.30.
41 as defined by SI 1989 1212.
42 ibid. ss.45–46.
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to the users it is intended to assist. The process to be followed serves to chill complaints since it is both vague,
likely to be time consuming and likely to be expensive to the complainant. The user’s need to access works
in a timely fashion will not be met. Two years since its introduction, the Patent OYce has not introduced
any procedures for implementing s.296ZE.

It would be sensible if regular government reviews of DRMS/TPMs were established in the UK with a
view to determining exceptions to the prohibition against circumvention in order to enable the enforcement
of the UK’s statutory exceptions and limitations to copyright. This could be achieved through deployment
of The Patent OYce and the Copyright Tribunal. A proactive approach on these issues from government
such as this, is preferable to the rather passive and negative approach implementing Information Society
Directive Article 6(4) taken by CDPA s.296ZE

Access to knowledge in the digital environment is crucial to educational and cultural development of
society. We believe that it is unacceptable that these provisions for complaint by users to the state can be
overridden by the licensing terms imposed by the rightholder, (as provided for by the Information Society
Directive Article 6(4) para 4, Article 9 and Recital 53). To remedy this the UK should seek changes in the
Information Society Directive to ensure that permitted acts cannot be prevented by rightholder licences and
TPMs or DRMS.

2. The eVects upon the various creative industries of unauthorised reproduction and dissemination of creative
content, particularly using new technology; and what steps can or should be taken—using new technology,
statutory protection or other means—to protect creators

Copyright was created to endure for a limited period of time and is supposed to foster innovation and
creativity. However a creative climate which benefits learning and innovation can not be achieved by using
the protection of copyright merely to allow right owners to impose total control. Ideas and human creativity
can not operate in a vacuum but feed on and build from the ideas of others. For this to happen a certain
amount of copying without having to undertake the often onerous task of clearing rights is essential or the
opportunity is lost. This point was acknowledged by WIPO (World Intellectual Property Organisation) at
a meeting of Member States only last week (20–24 February 2006)43 during their discussions about the
public domain.

The use of technology and statutory remedies should not solely be about “protecting creators” but be
about the wider aim of fostering education and independent learning to provide the bedrock for fostering
creativity and innovation and with it a sound economy. The UK Government has a duty to all its citizens,
not just to those engaged in the creative industries. This duty encompasses the need to foster the growth of
both the knowledge economy and the information society and these have a symbiotic relationship with each
other as do creators with users of their works. For copyright to function well, a proper and careful balance
between right holder rights and users’ rights must be maintained by legislation to ensure that society’s social
and educational needs are met.

Proposals for a second European Enforcement Directive and Council Framework Decision

Unlike the other forms of intellectual property (patents and trade marks) copyright is very complex and
is very easy to infringe. There are currently proposals within Europe for a second Enforcement Directive
and Council Framework Decision. The scope of the proposals as issued by the Commission in July 200544

serves to increase the protection of IPRs to an unprecedented level by introducing far more rigorous criminal
penalties than hitherto for each and every deliberate infringement on a commercial scale regardless of the
circumstance. We feel this is unnecessary except in circumstances where public health and safety or
organised crime are involved.

LACA is concerned that these proposals (as issued last summer) remove all discretion concerning whether
or not an IPR infringement “on a commercial scale” is a criminal oVence or not. A major concern to us is
that the criminalized acts in the proposals include some which are diYcult to exactly define: eg “attempting,
aiding or abetting and inciting infringements”. Additionally it is unclear how national courts would
interpret infringement on a “commercial scale”. These proposals go far beyond the TRIPS Art. 6145

provisions for criminal procedures “at least in cases of trade mark counterfeiting and copyright piracy”,
since they cover all intentional infringements on a commercial scale of intellectual property rights without
regard to the actual circumstance and the proposed Framework Decision introduces compulsory standards
into the penal codes of Member States. This is highly unusual since Europe very rarely attempts to interfere
in the detail of the criminal law of Member States.

43 Provisional Committee on Proposals Related to a WIPO Development Agenda (PCDA/1).
http://www.wipo.int/meetings/en/details/jsp?meeting–id%9643

44 Proposal for a European Parliament and Council Directive on criminal measures aimed at ensuring the enforcement of
intellectual property rights Proposal for a Council Framework Decision to strengthen the criminal law framework to combat
intellectual property oVences COM(2005)276 final, 2005/0127(COD), 2005/0128(CNS) dated 12 July 2005.

45 TRIPS: Trade Related Aspects of Intellectual Property Rights.
http://www.wto.org/english/tratop–e/trips–e.htm
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We do not feel it appropriate that “intentional” infringements on a “commercial scale” of economic or
moral rights should be made criminal oVences rather than civil oVences in each and every circumstance. We
believe that these proposals, if enacted, will inhibit the development of new methods of information
distribution. An example of this already is the current contested legal action alleging copyright infringement,
by UK scientific, medical and technical publishers against some German academic and research libraries
involved in document supply through Subito—an activity likely to be regarded as being on a commercial
scale, though it remains to be seen if it is found to involve intentional infringement. If it had already been
possible to criminalize the Subito suit the prospect of punitive fines for libraries might have arisen. Similar
situations could arise in future.

Criminalization to the degree set out by these proposals will have a chilling eVect on innovation in the
development of information services, both analogue and digital. This will reduce choice, narrow the user’s
freedom of action and reduce access to information. It is diYcult to see how that will benefit innovation, the
economy, or the citizen’s right to fair access and fair use of information. We respectfully remind the Select
Committee that all innovators and creators of works protected by intellectual property rights are also users
of information, and where the research is for a non-commercial purpose they rely on the Government to
robustly defend the exceptions and limitations to copyright set out in international, supranational and
national law.

3. The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

The WIPO Copyright Treaty 1996 (WCT)46 which the Information Society Directive 2001/29/EC
implements and with which UK law now complies, already provides for protection of copyright and related
rights and for the provision of rights to users of digital works so that they continue to have statutory rights
of access to information by way of “exceptions and limitations” to copyright in the same way as users of
analogue works. The CDPA does not need to spell it out further: in this particular case “less is more.”

UK law must of course comply with EU Directives, and international treaties. However the constituency
served by copyright is not just that of the UK economy but is also that of the UK’s civil society. Thus in
order to achieve a balanced outcome between the needs of rightholders and users for the benefit of the
economy and of civil society it would be helpful if Members of Parliament took a more active role in the
debate concerning the underlying issues surrounding copyright and also carefully scrutinised the
implementation of significant EU Directives and international treaties into UK law with a view to
questioning when these increase and entrench monopolies in information. Too much, including the
Information Society Directive (Europe’s most lobbied and most controversial Directive to date) has been
implemented through secondary legislation without debate. Parliamentarians can also actively lobby within
their parties, in Europe and with other countries to prevent unhealthy monopolies and the erosion of existing
exceptions and limitations to copyright.

It is important that international treaties, EU Directives and UK legislation are implemented in the UK
in a way which gives the public interest primary consideration. Such principles lie at the heart of the Adelphi
Charter47 launched by the Royal Society of Arts in October 2005, which calls upon governments, when
making decisions about intellectual property law, to adhere to these rules:

— “There must be an automatic presumption against creating new areas of intellectual property
protection, extending existing privileges or extending the duration of rights.

— The burden of proof in such cases must lie on the advocates of change.

— Change must be allowed only if a rigorous analysis clearly demonstrates that it will promote
people’s basic rights and economic well-being.

— Throughout, there should be wide public consultation and a comprehensive, objective and
transparent assessment of public benefits and detriments.”

4. Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments. Whether the UK should seek to bring about an extension
to the term of protection for copyright and performers’ rights in sound recordings within the European Union

One of the specific issues to be considered by the Gowers Review48 will be to examine the current term of
protection on sound recordings and performers’ rights.49 “The Review will fulfil the Government’s
commitment to examine whether the current 50 year term of protection on sound recordings and

46 WCT 1996 Art.10.
47 www.adelphicharter.org
48 http://www.hm-treasury.gov.uk/independent reviews/gowers review intellectual property/gowersreview index.cfm
49 Gowers Call for Evidence p7 http://www.hm-treasury.gov.uk/media/978/9B/gowers callforevidence230206.pdf
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performers’ rights in sound recordings is appropriate, in the light of its extension to 95 years in a number
of other jurisdictions.” (in particular the US). We are of the view that extension of term would massively
upset the balance between right holders and users, making preservation of recorded sound for posterity, and
hence access for users to the wealth of recorded sound material held in libraries and archives, immeasurably
more diYcult.

The UK and Ireland Branch of The International Association of Music Libraries is a member of LACA
and has made a separate submission to you. In this regard IAML advises us that although parity with the
US is quoted as an argument for extension the markets are not the same as each other: the US “fair use”
exception covers phonograms, whereas the UK has no fair dealing in sound recordings; likewise the US has
no equivalent to the PRS (Performing Right Society) and hence right holders receive no income from radio,
restaurants etc.

To extend the term of protection for copyright and performers’ rights in sound recordings would cause
grave problems for libraries and archives. Historical recordings held in a number of libraries and archives,
including the British Library (BL) Sound Archive, are increasingly important for research, the study of
performance history, and the promotion of interest in a variety of interpretations. To require copyright
clearance for such recordings would seriously stifle advances in music research and education. A blanket
extension of term would result in 98% of recordings being tied up in order to protect the estimated 2% of
back catalogue, which comprise reissues by the major recording companies. Small independent producers
are able to support a wide range of historical and specialist recordings which add diversity and interest to
the market and help to fill the need of educational research. An extension would prevent them from re-
issuing many interesting performances to the public as a whole. If re-issuing recordings were left entirely to
the original companies, many more valuable and interesting recordings would lie unheard and the market
would reflect even further the current emphasis on a few popular artists.

Apart from the considerable extra costs of rights clearance due to nearly doubling the term of protection,
many old recordings are often “orphaned works” ie the right owners are unknown or disappeared which
results in an often frustrating and fruitless search for them to seek clearances since copyright requires no
registration and its term is already so long that right owners vanish. Such sound recordings perish quickly
and it is essential that libraries and archives be able to copy, digitise and migrate them to newer and flexible
formats and platforms in order to preserve the original carriers. It would become far more diYcult for such
institutions to preserve or perform these recordings or to bring them to the public through the issue of
new copies.

Creative Commons and repository licensing

We support initiatives such as Creative Commons (CC) and the BBC’s Creative Archives since they have
served to encourage widening of access to content with minimal restrictions through the use of licensing
designed to promote as much access to and re-use of works as possible at the level required by the author
(CC) or repository (BBC). CC licences are, in our opinion, better suited to individuals. Therefore
repositories or institutions like the BBC Creative Archive, which have much broader remits and a greater
variety of material, have preferred to develop their own licensing on broadly similar lines.

While flexible licensing such as this goes some way to mitigate the situation and make works accessible
to users for free or at low cost while providing suYcient protection to right holders, it can not provide all
solutions to problems. The WCT and the Information Society Directive addressed right holders’ fears of the
potential for infringement oVered by digital technology by tipping of the balance of copyright too far in right
holders’ favour. The balance now needs some redress to allow the Information Society and a knowledge
economy to flourish. A carefully protected suite of user copying rights serves to foster innovation and
creativity through the ideas gained from the works of others. User copying rights also serve to protect
democracy and the free flow of ideas and they place a healthy limit on monopolies of information by both the
commercial and public sectors. In its recent i2010 Digital Libraries consultation, the European Commission
recognised that libraries, archives and museums are of great importance and value to the knowledge
economy and that access to information is of critical importance as “a key factor to science and innovation
and . . . for economic growth and employment.”50 For libraries, archives and also museums to be able to
fulfil their core role of maximising access to information or to their content in the context of the digital
information society, it is however, essential that all the players—government, legislature, rightholders and
users, recognise and respect that balance is essential in copyright.

28 February 2006

50 Commission of the European Communities. Commission StaV Working Document Annex to the: Communication From The
Commission “I2010: Digital Libraries” [Com(2005) 465 Final] Brussels, 30 September 2005 SEC(2005) 1194. Para. 2.1.1 p4.
http://europa.eu.int/information society/activities/digital libraries/doc/communication/annex1 en.pdf



3382272032 Page Type [O] 08-05-07 12:54:59 Pag Table: COENEW PPSysB Unit: PAG1

Culture, Media and Sport Committee: Evidence Ev 393

Memorandum submitted by Maverick Television

In response to the point: The impact upon creative industries of recent and future developments in digital
convergence and media technology; I oVer the following observations.

The convergence that we are witnessing across digital platforms including TV, mobile, PC, digital TV,
film, online and broadband oVers great opportunities for the creative industries in general.

But in particular there are greater opportunities for Regional Creative Industries as the world is becoming
a smaller place and content can be produced anytime anywhere for immediate distribution and exploitation.
Creative talent need not congregate around a few capital hubs any longer and are liberated to produce from
their chosen locations.

Regions like the West Midlands that have not traditionally been recognised for creative industrial activity
are rapidly embracing new media opportunities and delivering quality and competitively. This is a clear
benefit to the range and diversity of voices and suppliers of UK wide creative content and only becoming
possible and viable with increased new media penetration and consumer take up. This market is growing
exponentially and reaches across boundaries whether regional, national and international.

The West Midlands Digital Media Hub

We have a vibrant digital culture and a highly networked creative community of specialists in everything
from animation to the design and development of leisure and serious games. This strong business base
generates more than £1.4 billion for the region’s economy each year and is already ahead of many other
regions in exploiting the new opportunities being created by digital TV, internet and mobile services.

This West Midlands culture is exceptional at nurturing young creative talent. The West Midlands has the
youngest and most diverse population in the UK putting us in pole position to tap into the ideas of the
generation that is driving the digital entertainment revolution.

Centres of excellence in screen based disciplines are thriving at the Universities of Coventry, Central
England, Birmingham, StaVordshire, Warwick, Worcester and Wolverhampton. The region is fast
becoming a central hub of the UK’s digital creative industries, establishing the West Midlands as a leading
player in the digital media landscape.

9 January 2006

Memorandum submitted by Motion Picture Association

The Motion Picture Association (MPA) is a trade association that represents seven major international
producers and distributors of films, home entertainment and television programmes.51 We welcome the
opportunity to comment on the Committee’s Inquiry on new media and the creative industries. Our member
companies are confronting the opportunities and challenges of the digital environment. While increasingly
the Member Companies are licensing their works to a broad array of new media platforms, they are also
confronting competition from digital piracy.

Some of the points that we wish to put forward here have already been expressed to a certain extent in
the Committee’s Inquiry on analogue switch-oV (September 2005) and the more recent Parliament All-Party
Internet Group’s Inquiry on DRM (see attached).

We shall format this submission following the order of issues identified in the Inquiry notice.

The impact upon creative industries of recent and future developments in digital convergence and media
technology

Technology takes an ever decreasing time to be rolled out on global markets. Innovation has reached such
velocity that soon digital, indeed high-definition digital, will be taken for granted. The abundance of recent
advances in broadband technology (eg ADSL platforms), home entertainment (eg integrated in-home
digital networks), mobile or handheld technology (eg download, streaming or “push” on handhelds), online
or Internet services, or wireless communication (eg local wireless, digital terrestrial, etc.), makes one realize
the immense potential of new media for commercial deals and partnerships to the benefit of consumers and
society in general. Market figures and facts are telling: in 2004 the number of broadband households in
Western Europe grew by 69.9%,52 HD-ready households are expected to exceed 20 million in 2008 and 80
million in 2012,53 France sold 110,000 digital receivers in the first week following the launch of digital
terrestrial television in France;54 and in October 2005, international content market MIPCOM held “The
Mobile TV Screenings and Awards”.

51 The MPA’s members comprise: Buena Vista International, Inc., Metro-Goldwyn-Mayer Studios, Inc., Paramount Pictures
Corporation, Sony Pictures Releasing International Corporation, Twentieth Century Fox International Corporation,
Universal International Films, Inc., Warner Bros. Pictures International, a division of Warner Bros. Pictures Inc.

52 European Audiovisual Observatory, Yearbook 2005.
53 Screen Digest, p 308, October 2005.
54 Screen Digest, p 134, May 2005.
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The eVects upon the various creative industries of unauthorised reproduction and dissemination of creative
content, particularly using new technology; and what steps can or should be taken—using new technology,
statutory protection or other means—to protect creators

Beyond market figures, one finds that the technology and the creative industries share a vital interest in
content protection and interoperability. Digital technology, no matter how advanced and innovative, will
be forsaken by the creative industries if the essential notion of content protection is neglected. Worse than
a zero-sum game between both sectors, if the creative industry at all levels fails to be profitable because of
the vulnerability of its works on new media platforms, it will lose the necessary resources to invest in the
future, or simply disappear.

To cite but one example, namely that of the illicit exchange of copyrighted material on online platforms
in the UK, according to a study by Envisional Ltd. (24 February 2005), “The UK is the largest downloader
of online pirate TV programmes in the world” (. . .) and “[There is a C]urrent worldwide explosion in online
TV piracy of which around 18% is occurring in Britain.” We are precisely referring to the Inquiry’s issue of
“unauthorised reproduction and dissemination of creative content”, which we like to subdivide into the
issues of (1) unauthorised re-transmission of unencrypted digital television signals and (2) the conversion of
protected digital broadcast signals to analogue format and back to digital with the result that any content
protection enjoyed in the digital space is eVectively removed.

As regards the steps that should be taken to protect creators, the MPA sees great merit in working with
all interested parties towards technological interoperable protections. In that respect, the MPA has been
actively involved in the work of the Digital Video Broadcasting Project (DVB), the goal of which is the
harmonious, market-driven development of digital broadcasting. The DVB has notably been devoting
important resources to the development of eVective Content Protection and Copy Management (CPCM)
system. The process is mindful of the importance of fostering an interoperability that does not come at the
expense of security. The Interoperability/security equilibrium is one of the core principles of the DVB
Project. Of note, the first three elements of the CPCM specification were approved by the DVB Project and
published in November 2005. DVB CPCM Reference Model, DVB CPCM Usage State Information and
DVB CPCM Abbreviations, Definitions and Terms are in the form of a Bluebook (http://www.dvb.org/
documents//a094.DVB-CPCM-combined.pdf) for informational purposes and liaison with other interested
standards forums.

The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

In our opinion, the UK Parliament could play an important role in securing the continued introduction
and use of Digital Rights Management (DRM) tools in the digital marketplace, and hence in the
development of new digital media services to the benefit of both consumers and content providers. General
interests are at stake (ie a transition to digital and interoperability as well as the creation of cultural products)
and public intervention may be eminently necessary, either to provide for compliance with any agreed
standards addressing content protection or to address the absence of an agreement on any standards at all
(ie a market failure).

Ad minimum, we would like the regulatory authorities to:

— Continue to monitor the impact of the implementation in the UK (and in other countries) of the
EU Copyright Directive, notably on rights holders, the marketplace, the copyright exceptions (and
its beneficiaries), as well as technological development.

— Continue to provide input to the Government relating to the general development of the digital
environment.

— Encourage and, as deemed appropriate, facilitate the cooperation between content providers,
telecom/mobile operators, Internet service providers (ISPs) and other interested stakeholders with
a view to clean up a marketplace plagued by rampant piracy and eVectively allow legal alternatives
to flourish.

— Support market eVorts to ensure the development of interoperable standards for content
protection.

Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments

The MPA applauds the application of innovative technology for the licit distribution of content as long
it is consistent with copyright and respects rights of others in the works. We take good note of the Creative
Archive Licence Group (CALG)’s “use [of] limited DRM” and “watermarking technology” as well as
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“GEO-IP filtering” restricting availability of the archive to UK citizens. We also note the CALG’s
clarification that “[peer-to-peer] technology is not illegal. When used for the distribution of legally licensed
material, it provides an eYcient and cost eVective means of sharing and distributing content on the
internet”.55

Annex

MPA response to the UK All Party Parliamentary Internet Group (APIG)
Inquiry into Digital Rights Management (DRM)

The Motion Picture Association (MPA) is a trade association that represents seven major international
producers and distributors of films, home entertainment and television programmes.56 We welcome the
opportunity to comment on the APIG public inquiry into DRM, which is a topic of crucial importance for
the film industry. Our member companies have been developing a wide range of online services and are
licensing their works to a broad array of new media platforms. New services oVer consumers exciting and
novel ways of enjoying an ever broader variety of copyright-protected content, notably (but not only) on
the Internet. DRM tools play a central role in the success of these new business models in the digital
environment.

The APIG inquiry seeks succinct feed-back on eight specific questions relating to the use of DRM “in a
continually evolving market place”. For ease of reference and clarity, these eight questions are addressed
below in the order outlined by APIG in its invitation to comment (http://www.apig.org.uk/current-
activities/inquiry-into-digital-rights-management.html).

However, as a general preliminary comment, we would like to point out that DRM tools and
technological protection measures (TPM) should be clearly distinguished and that the terms “DRM” and
“TPM” should therefore not be used interchangeably. Whereas DRM refers to systems for managing oVers
to consumers of copyright protected products, TPM correspond to a software, service or device that
provides technical protection against copyright infringements and facilitates secure distribution of
copyright works.

1. “Whether DRM distorts traditional tradeoVs in copyright law”

Our short answer to APIG’s first question is “no” and this view is based on the understanding that the
range of possible uses of copyrighted material has been greatly expanded in the digital age, largely in favour
of consumers. As a matter of fact, it needs to be borne in mind that digital technologies have made possible
mass replication (indeed cloning) and redistribution of copyright works on a global scale, with little or no
marginal cost for users. By facilitating the legitimate provision of copyrighted content to consumers, DRM
helps to ensure a fair balance in copyright law in the digital environment.

DRM allows copyright owners to make content available to consumers in a variety of exciting new ways
through great product and services diversification. In the film sector, this includes the development of new
business models (flexible pricing, superdistribution, video-on-demand, subscription) and new formats
(DVD, next generation DVD, digital cinema, digital TV, etc). In turn, DRM empowers consumers to enjoy
content when and where they want and to pay for only what they want. This more eYcient means of
delivering content will expand consumer choice. Keeping the foregoing in mind, it appears obvious that
DRM is merely a means permitting copyright holders to eVectively exercise and protect their existing rights
of copyright by allowing the eVective management of these rights in the digital environment. Copyright
holders and consumers have converging objectives, with rights holders having a clear market incentive to
satisfy eVective demand for flexible pricing and innovative means of consumption, whereas consumers are
expecting a diversified menu of choices.

2.“Whether new types of content sharing license (such as Creative Commons or Copyleft) need legislation
changes to be eVective”

The key question that public policy should address is how to design the most appropriate framework to
incentivise investment in the creative economy. Clearly, there are numerous means of encouraging
investment, but it is not yet obvious that legislative changes would be required to underpin new variants of
copyright licenses. “New types” of licenses, such as Creative Commons, are in fact merely manifestations
of current copyright law in the sense that they employ the exclusive rights that enable the copyright owner
to authorise or prohibit diVerent acts. As a case in point, the Free Software Foundation’s website notes that
“the [General Public License (GPL)], and other copyleft licenses, are copyright licenses”. As a matter of fact,
it should also be noted that these licenses are vigorously enforced in the marketplace (see www.gnu.org/
licenses/gpl-violation.html).

55 http://creativearchive.bbc.co.uk
56 The MPA’s members comprise: Buena Vista International, Inc., Metro-Goldwyn-Mayer Studios, Inc., Paramount Pictures

Corporation, Sony Pictures Releasing International Corporation, Twentieth Century Fox International Corporation,
Universal International Films, Inc., Warner Bros. Pictures International, a division of Warner Bros. Pictures Inc.
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UK copyright legislation, like its common law predecessors, is marked by the principle of contractual
freedom. Right holders, with some limitations, are thus free to design whatever models they wish to use to
license their works. At this stage, it is our view that no evidence supports the idea that changes in UK
legislation would be needed to accommodate new types of copyright licenses.

3. “How copyright deposit libraries should deal with DRM issues”

The need to answer this question would seem to depend to a large extent on the types of copyright-
protected works being deposited, and the extent of DRM usage in the particular sector. In some instances,
it may well be that no need to “deal with DRM issues” arises at all. Besides, keeping in mind our general
comment on the need to distinguish “DRM” and “TPM” (see second H on first page), we would like to put
it to APIG’s consideration that a more accurate wording of this question might perhaps be to ask “how
copyright deposit libraries should deal with TPM issues” but that question would fall outside of the scope
of a public inquiry devoted to the DRM topic.

This being said, it might be worth noting that the European Union’s “Copyright” Directive (Directive
2001/29/EC—see notably Recitals 51 and 52 ! Article 6.4) envisions voluntary agreements between right
holders and other parties concerned to accommodate certain copyright exceptions or limitations provided
for in national law in accordance with the Directive. This voluntary path is successfully being pursued in
the UK, as well as in other EU countries. As telling examples, we would notably like to draw APIG’s
attention to the current discussions between the MPA and the British Film Institute (BFI). Germany also
provides a useful example, where voluntary agreements have been adopted between the German National
Library and the music and book publishing sectors.

4. “How consumers should be protected when DRM systems are discontinued”

As we read it, this question goes to the heart of the balance that should be struck between, on the one
hand, the need to encourage technological development and, on the other hand, the desire to minimise legacy
problems. However, the issue at stake would more accurately seem to refer to “format obsolescence”, rather
than “DRM obsolescence”. In this context, while acknowledging that new technologies cannot from the
outset be required—let alone designed—to last forever, manufacturers and/or providers of new technologies
are clearly expected to ensure fair degrees of interoperability. Moreover, it is vital that consumers are
provided information on any legacy issues, including in particular analogue switch-over matters.

The MPA believes that current regulation should provide the necessary comfort in the form of consumer
protection and similar laws. At the same time, we would also argue that with new technologies being
developed, comes a concomitant requirement to limit legacy issues (rather than to create them). In most
cases, the overall benefits of new technologies for consumers should outweigh the deficits from legacy issues
created by the very migration to a popular new technology. Industry self-regulation, notably through proper
product labeling, should also be instrumental in ensuring the smooth transition to new technologies.

While not excluding the eventual need for government to intervene in possible cases of obvious market
failure, such as the so-called analogue hole, the MPA would argue that, as a general rule, the marketplace
and its commercial incentives provide the best way to solve legacy problems. Evidence suggests that new
technologies usually contain incentives for the consumer to migrate but that migration often takes time. In
this context, the market has repeatedly shown, by endeavouring to reach interoperable solutions, that there
are very strong commercial incentives to manage technological migration in such a way as to minimise the
alienation of consumers.

5. “To what extent DRM systems should be forced to make exceptions for the partially sighted and people with
other disabilities”

To usefully respond to this question, it again appears appropriate to reiterate the importance of the
distinction made above between DRM and TPM.

As a first element of answer, it should also be said that DRM is a technology in development and that,
as such, there is no reason why it could not provide solutions (rather than “raise obstacles”, as the wording of
Question 5 seems to suggest) for the accommodation of copyright exceptions to the extent that they become
necessary. Secondly, the MPA would also argue that not every disability needs to be overcome by the
circumvention of, say, a TPM. One-size-does-not-necessarily-fit-all and any copyright holder should be
entitled to provide a narrowly tailored response relative to a particular disability, without eliminating the
TPM in its entirety or providing a key that would be available to all users.

APIG’s invitation to comment includes a reference to the UK’s Copyright, Designs and Patents Act
(CPDA) that deserves close attention, since this instrument already provides a pragmatic method to deal
with situations where copyright exceptions need to be accommodated in the digital environment. In a nut-
shell, Section 296ZE of the CPDA establishes a detailed “remedy where eVective technological measures
prevent permitted acts”. This is designed to implement Article 6.4 of the EC Copyright Directive. This
intervention mechanism gives the Secretary of State regulatory powers to ensure that beneficiaries of
exceptions can benefit from exceptions (or permitted acts).
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6. “What legal protections DRM systems should have from those who wish to circumvent them”

As previously clarified, the important distinction made between DRM and TPM should here be kept in
mind.

Article 6 of the EU “Copyright” Directive (EUCD) mandates Member States to provide adequate legal
protection against the circumvention of any eVective technological measures carried out by someone in the
knowledge, or with reasonable grounds to know, that he or she is pursuing that objective. In line with the
EUCD, the legal protections of DRM systems should therefore include an appropriate knowledge standard.
Secondly, the legal protection should ensure that the provision of information and “other means” to
circumvent are covered as well. Thirdly, the manufacture and distribution of circumvention devices should
be prohibited even pursuant to a lawful use (ie, to exercise an exception). Finally, the definition of “eVective
technological measures” must be implemented in such a way that technological measures do not have to be
“un-hackable” to qualify for legal protection, since the guarantee provided by the legal protection would
otherwise be totally deprived of its content.

The CPDA appears to be broadly in line with the EUCD regarding legal protection of technological
measures but two points of concern may however be useful mentioned at this stage. Firstly, the British
implementation appears to feature an omission of the “limited commercially significant purposes or use”
test in the section on criminal sanctions (Art 6.2b of the EUCD) as well as a narrower implementation of
the Art 6.2a test (“promoted, advertised or marketed for the circumvention of” eVective technological
measures).

In addition, a significant procedural problem arises in sections 296ZA(4) and 296ZD(3) from the
incorporation by reference of section 102(1) of the Act. The circumvention provisions rightly allow both the
publisher of TPM-protected works and the owner of the technology aVected to bring proceedings against
prohibited circumvention activities. Section 102(1) requires copyright infringement claimants with interests
in the same work all to be joined in the action. As applied to the circumvention provisions, it arguably
requires the technology owner to join everyone with any copyright interest in the work protected (and vice
versa) before he can proceed with his action. This is a pointless fetter on potential claimants, especially given
that under the Civil Procedure Rules, the court can at its discretion join any party whose participation in
the action seems desirable (CPR, rule 19(2)). This mandatory requirement did not appear in the pre-EUCD
anti-circumvention provisions introduced in 1988 (section 296) and should be deleted.

7. “Whether DRM systems can have unintended consequences on computer functionality”

Unintended consequences are usually hard to predict since, by nature, they are not expected. It would
therefore appear as a somewhat blunt display of over-confidence to simply answer “no” to question 7.
Indeed, all new technologies are susceptible to display a certain amount of glitches or, at least, room for
improvement in the same way as any software loaded into a computer may have unintended consequences
before being improved by its authors through an iterative process of “software development”. In this
framework, it should be said that every eVort is made by content providers to ensure that consumer devices
are not adversely aVected by DRM systems. Again, as in the case of the protection of consumers if and when
a DRM system is discontinued (see question 4 above), the speed of fixing and the information supplied to
users will be crucial to the success or failure of a given technology. In our view, the marketplace should be
the ultimate arbiter determining this outcome. With regard to existing law, notably in the fields of consumer
protection, product liability and privacy, the MPA does not see any justifiable reason to treat DRM
diVerently than any other innovative technologies available in the marketplace.

8. “The role of the UK Parliament in influencing the global agenda for this type of technical issue”

In our opinion, the UK Parliament could play an important role in securing the continued introduction
and use of DRM tools in the digital marketplace, and hence in the development of new digital media services
to the benefit of both consumers and content providers. The UK Parliament should notably:

— Continue to monitor the impact of the implementation in the UK (and in other countries) of the
EU Copyright Directive, notably on rights holders, the marketplace, the copyright exceptions (and
its beneficiaries), as well as technological development.

— Continue to provide input to the Government relating to the general development of the digital
environment.

— Encourage and, as deemed appropriate, facilitate the cooperation between content providers,
telecom operators, Internet service providers (ISPs) and other interested stakeholders with a view
to clean up a marketplace plagued by rampant piracy and eVectively allow legal alternatives to
flourish.

— Support market eVorts to ensure the development of interoperable standards for content
protection.

27 February 2006
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Memorandum submitted by Museums Copyright Group

The Museums Copyright Group (MCG) thanks the CMS Committee for the opportunity to respond to
the inquiry into new media and the creative industries. MCG was formed in 1996 to answer an increasing
number of concerns about copyright expressed by professionals working in the museums and galleries
community. These concerns were prompted by:

— the increasing need for museums and galleries to raise income;

— an awareness that museums and galleries were acting in isolation with the result that expertise was
not shared and resources were wasted;

— changes in legislation; and

— the spreading use of digital technology, including the Internet.

MCG now has over 100 members primarily representing museums and galleries, including national and
regional institutions, and those attached to universities and local authorities as well umbrella organizations
representing the broad interests of a number of museum-related organizations and copyright specialists.

Although the MCG includes a number of libraries in its wider membership, its primary focus is the UK
museum community. MCG also works in partnership with LACA (Libraries and Archives Copyright
Alliance) on areas of mutual interest to museums, libraries and archives.

New technologies, electronic tools and digitisation oVer real potential for museums to increase virtual
access to their collections, to develop new audiences and to introduce e learning remotely or using in-gallery
systems. Many museums already have extensive virtual collections and on-line programmes. The DCMS
consultation “Understanding the Future: Museums and 21st Century Life” (2005) specifically addressed the
opportunities and challenges for museums’ use of ICT.

Like many other content-driven businesses in the creative industries, museums are involved in both
management and exploitation of rights, both as creators of content and materials for interpretation of
collections, and as users of content. For example, for art works in copyright they seek licences from artists
or collecting societies such as the Design and Artists Copyright Society (DACS), for the use of images and
reproductions of works in collections and exhibitions. Acquisitions of works of art transfer physical title,
but the copyright in the work remains with the artist until licensed to the museum. The increasing volume
of new media activities and projects increases the complexity and scale of the licensing environment for
museums.

However, the public benefit mission of museums plays a critical role in the formulation of museum policies
in this area. Educational and access objectives are paramount in the achievement of this mission, and there
can be tensions between these objectives and the purely commercial objectives of raising revenue. Museums
therefore occupy a very particular place in the creative content distribution chain, and are uniquely
positioned to negotiate the potential conflicts between a non-profit making ethos and the commercial
imperative.

We welcome this inquiry because it provides us with an opportunity to present this unique position of
museums, but also to articulate that the present legislation and cultural environment does not fully cater for
the wide ambit of contemporary activities in the museum sector. Copyright law as it stands imposes
constraints on the use of museum-derived content which can clash with the achievement of the public benefit
objectives of museums.

Whilst we will be making a separate and more detailed contribution to the Gowers Review, we would wish
to point to several issues in response to the specific questions raised by the CMS Committee:

The impact upon creative industries of recent and future developments in digital convergence and media
technology

Digital convergence oVers huge opportunities for increasing access and engaging new audiences.
Museums are having to adapt accordingly in terms of ensuring they are operating legitimately within the
copyright framework in pursuing their non-commercial and educational functions, while also developing
licensing mechanisms for revenue-generating potential. This has revealed problems in the copyright regime
as it applies to museums. However, museums recognise the potentially huge role and impact of new media
in engaging new audiences and fulfilling their public access remit.

The eVects upon the various creative industries of unauthorised reproduction and dissemination of creative
content, particularly using new technology; and what steps can or should be taken—using new technology,
statutory protection or other means—to protect creators

Because of the nature and capability of new technology, we acknowledge its benefits in providing greater
access to our collections for more people. However, criminalizing certain activities of infringement, and the
use of Digital Rights Management systems which can lock down access to content in contravention of the
“permitted acts” regime in copyright legislation, is in the view of the museum community, harmful and



3382272034 Page Type [O] 08-05-07 12:54:59 Pag Table: COENEW PPSysB Unit: PAG1

Culture, Media and Sport Committee: Evidence Ev 399

counter-productive and may in future have negative eVects upon museums use of this content. Best practice
in our sector concentrates instead on “educating the user” to be more responsible regarding our rights and
those belonging to third parties.

We are also concerned that the current legislation (as outlined in the Copyright and Related Rights
Regulation 2003) restricts legitimate circumnavigation of technological measures to protect content and this
can be to our detriment when we need to have the freedom to be able to interact with content for the purposes
of fulfilling our core missions.

The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

The lack of exceptions in the digital environment is seriously challenging museums in their basic
collections management, in a way that was not the case for traditional media. The MCG sees a good case
for a review of exceptions and uses of digital material. Many museums are paying for permission to
reproduce their own collections for use in non-profit making and educational contexts. This does not seem
justifiable in the context of the balance of interests that has developed over a long period of time between
owners and users of copyright material.

Where the balance should lie between the rights of creators and the expectations of consumer in the context of
the BBC’s Creative Archive and other developments

The museums community welcomes the initiatives of BBC’s Creative Archives and also the flexible
licences oVered by Creative Commons, especially if this serves to make material more widely available on
relatively unrestricted terms. However, although these licences may oVer museums the ability to license out
some content produced by them (especially content whose creation has been paid for with public funds),
they are not uniformly fit for all purposes:

(i) Unlike other organisations operating across the public private divide (such as the BBC) museums
have not had in the past (and still today lack) the resources to commission large quantities of third
party material on terms that the rights belong to museums, or on terms giving museums freedom to
determine how this content is licensed on to users and other third parties. Many museums manage
collections in which the rights are retained by the original creators. This does limit the usefulness
of Creative Commons to this material.

(ii) As indicated above, the current funding model for museums requires them to trade in order to
make good use of their intellectual property and to generate the revenue required (inter alia) to
continue investing in new means of engaging with their audiences. Creative Commons is
problematic in this context.

Therefore, from a museum perspective, initiatives such as Creative Archive and Creative Commons do
need to take into account that many institutions operate a number of access models for diVerent audiences
and one size does not fit all.

28 February 2006

Memorandum submitted by Museums, Libraries and Archives Council

The Museums, Libraries and Archives Council (MLA), together with its nine Regional Agencies work in
partnership to provide strategic direction and leadership to museums, libraries and archives across England.
Our common purpose is to improve people’s lives through access to the collections and resources of
museums, libraries and archives—building knowledge, supporting learning, inspiring creativity and
celebrating identity. The partners act collectively for the benefit of the sector and the public, leading the
transformation of museums, libraries and archives for the future.

Creative Industries, New Media and the Role of Museums, Archives and Libraries

The rise of the creative economy is drawing the spheres of innovation (technological creativity), business
(economic creativity) and culture (artistic and cultural creativity) into one another . . . Florida. Richard
Florida, The rise of the creative class (New York, 2004),

The creative economy is one built on the culture and values of the cultural sector, including museums,
archives and libraries, to incubate and inspire creativity and generate new concepts, proposals, prototypes
and products. It thrives on the abilities that the sector fosters, as described in MLA’s Inspiring Learning for
All [www.inspiringlearning.gov.uk]. Described as the “generic learning outcomes” of personal development
and self learning, these are:

— knowledge and understanding;

— activity behaviour and progression;
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— skills;

— attitudes and values; and

— enjoyment, inspiration, creativity.

Museums, archives and libraries support creative industries probably as much as they do industry and
commerce in any other area of the economy. They operate in key areas that are essential to the evolution
of this critical part of the economy:

— Enabling access to knowledge resources.

— Collecting, managing and preserving the nation’s knowledge and cultural resources The cultural
heritage of Britain is housed in archive, print, sound, visual and digital media in the museums,
archives and libraries of Britain.

— Information, for SME’s in particular, which form a significant portion of the human dimension
of the creative economy and the majority of emergent creative enterprises.

— Experience and expertise in issues associated with control, deposit, security, rights, distribution
and all matters associated with the dilemma that is careful handling and eVective exploitation of
knowledge and cultural assets.

— Nurturing skills of literacy, speaking and listening skills, information and media literacies and
creative reading and writing prepares children and young people to operate both as consumers and
a creator.

Access to global learning and communications technologies is now pervasive in all libraries in Britain.

— The development of the People’s Network has ensured that all public libraries are connected to
the interent, and form the backbone of the Ukonline Centre network. Millions of UK citizens are
able to easily use the internet to access global information resources and dialogues.

— Through the People’s Network Service, public libraries now provide 24/7 services for enquiries
with access to expert searchers, remote access to electronic learning and information resources.

— The collections of all public and academic libraries are described and listed on the web. Resources
are immediately available through this route.

— In academic libraries there is a direct association between the library and the academic capacity
of the institution.

— The British Library is promoted as holding “the world’s knowledge” housing as it does in analogue
and increasingly digital format, so much of the record of human experience.

— Libraries have an increasing amount of web-based information and support resources for SME’s
in both information and digital sources as resources for creativity.

— the existing creator through access to previous works of creativity in whatever medium or
format.

Archives preserve unique resources covering every aspect of the UK’s history (along with links to other
nations and cultures), its interests, its business life and its creativity. It is not overstating the importance of
archives to suggest that without their existence there would be no real sense of history, whether of the last
ten years or the last thousand years. But this role is changing with the digital environment, as information,
from public and private sectors alike, is increasingly available only in digital form. Archival records are also
evidential components of the oYcial record and are therefore essential to understanding the processes of
decision-making and governance. Preserving and managing these records has a long and honourable
history. This role has become increasingly important to public life as the Freedom of Information Act, the
Data Protection Act, the demands of electronic records management and increasing media scrutiny
of government have brought new responsibilities to all public authorities for the care of archives and
current administrative records. MLA is a founder member of the Digital Preservation Coalition
[www.dpconline.org], which aims to tackle some of these issues.

MLA has identified that more needs to be done to enable easier access for all to the knowledge held in
cultural institutions that is a driver for the Knowledge Economy. In July 2005, MLA published a Briefing
Sheet on a vision for a Knowledge Web.

“There’s a wealth of publicly-funded content online, all from trusted sources and all intended to
contribute to people’s knowledge, learning and cultural enrichment. But the web is driven by commercial
pressures, and the public realm gets swamped in the world’s mega market place. The Knowledge Web will
allow people to find the information they want without needing to know which institutions or websites
they’re looking for. Personalisation will mean that they will be presented with the type of information that
fits their learning style, is relevant to where they live, and builds upon their existing knowledge.

There is already a wealth of digital content on the web from museums, libraries and archives. The
Knowledge Web will provide new links between collections and, most important, help to select the material
that is most relevant to the needs of the particular user.
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DCMS, DfES and MLA have jointly agreed the need for closer collaboration in this area, and work is
already underway. MLA is chairing a public-sector wide group to unlock public sector content, which
includes DfES, BECTa, British Library, BBC and many others. Plans for the Creative Archive, led by the
BBC, Channel 4, BFI and the Open University, concentrating on moving image material, are consistent with
this approach.

Critical next steps for this programme are:

— Adopt the Knowledge Web as a policy objective for DCMS and its sponsored bodies

— Develop strategic leadership across a fragmented area, and enable shared development at a
regional level to deliver cost savings.

— Release capital investment to develop the infrastructure and tools needed to develop the
Knowledge Web.

— Clarify the role of Lottery Distributors, and encourage them to adopt technical and organisational
approaches that will support the development of the Knowledge Web.

As part of the UK agenda for the Presidency of the EU, plans are under way for a new Action Plan to
promote the creation and integration of a European Digital Cultural Content Space, building on the ideas
developed for the Knowledge Web. The Knowledge Web uses existing technologies and builds on work
already underway throughout the public sector. Without any doubt, joined-up online access will
revolutionise the opportunities that the cultural sector can oVer to everyone. It will support the knowledge
society oVering a knowledge entitlement to all.

Commitment to a shared national approach to digital infrastructure will deliver Gershon type savings by
co-location of technical infrastructure and adoption of open source content platforms. An analysis carried
out for the New Opportunities Fund NOF-digitise programme identified potential savings of approximately
10% across the £50 million programme.”

Since this Briefing Sheet was produced, three developments have taken place

1. The European Commission is consulting on a Communication on the establishment of a European
Digital Library, a flagship proposal in the i2010 IT Strategy. The consultation period closes on 20th January
2006. This follows a letter in April, by six European Heads of State, led by France, to the Presidents of the
European Council and the Commission proposing the creation of a European digital library—making
Europe’s cultural and scientific record accessible for all. This was in part a reaction to Google’s plans to scan
the contents of millions of books from major English language research libraries.

2. In November 2005 the “Dynamic Action Plan for the EU Co-ordination of digitisation of cultural and
scientific content” was published under the UK Presidency of the EU [www.mla.gov.uk/resources/assets//
D/Dynamic–Action–Plan–8792.pdf]. Developed by the National Representatives Group, this has the
following objectives:

— strategic leadership;

— strengthening co-ordination;

— overcoming fragmentation;

— models to sustain and preserve;

— promote cultural and linguistic diversity; and

— improving online access.

A senior member of MLA staV was nominated by DCMS in 2001 to join a European National
Representatives Group on the Co-ordination of Digitisation Policies, as a response to the eEurope 2002
Action Plan. MLA and DCMS worked closely together during the UK Presidency of the EU to deliver the
Dynamic Action Plan.

3. In December 2005, a senior member of MLA staV was seconded to the Department for Education and
Skills as “Technology Adviser: Culture and Learning”. The purpose of this secondment is to maximise the
links between the education and cultural sectors and to advise on how the cultural sector can best support
the DfES eStrategy.

Response to Specific Questions posed by the Select Committee

1. The impact upon creative industries of recent and future developments in digital convergence and
media technology.

Convergence and new media further expands the creative opportunity:

— it oVers new opportunities for creativity in new multimedia communications formats;

— it makes it possible to access and new digital content and product in a multiplicity of ways;
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— it enables consumers to become creators, and to actively engage in cultural and artistic debate;

— it opens up new markets; and

— it enhances opportunities for creative learning.

In the context of the creative economy it will be necessary for people to possess new and diVerent skills.
The rate of technological change combined with the exponential growth in product mean that early formal
education and skills training will be superseded even earlier by ongoing and accelerating change.

There are Threats and Opportunities Here

Threats

— Britain is already disadvantaged by high levels of functional illiteracy.

— This is paralleled by poor achievement in information and media literacies.

— Change is too fast for formal education to keep up.

— The economic advantage of Britain’s manufacturing economic legacy is in danger of being lost to
economies that can adapt to new technologies and creative industries.

Opportunities

— Britain should build on its substantial education systems to modernize and focus on creative
industries.

— Creative industries are a growing area of the economy.

— There are many areas of creative activity at which Britain excels that will invest directly or
indirectly in the creative economy.

Britain’s museums, libraries and archives are the best places for creative learning at all levels and ages,
where they have spaces, capacity, digital infrastructure, workforce capacity and a momentum to engage with
media literacy and the creation of new digital content. Highly trusted and valued by their communities, they
can do much to support and drive high levels of media literacy.

2. The eVects upon the various creative industries of unauthorised reproduction and dissemination of
creative content, particularly using new technology; and what steps can or should be taken—using new
technology, statutory protection or other means—to protect creators; Museums, libraries and archives have
a particular role to play in the debate about Intellectual Property Rights and Digital Rights Management.
As institutions, they wish to enable the democratisation of access to information and knowledge, whilst also
seeking to respect the rights of creators at all times and acting as creators themselves. The emergence of the
Open Source and Creative Commons models have stimulated much debate in these areas.

In these circumstances the sector has welcomed the review of IPR being undertaken by the Government
in the Gowers Review. MLA would like to see the emergence of policies that enable a fair balance between
access and the protection of the rights of creators, and particularly the ways in which existing exceptions
can be implemented in a digital environment.

Specifically MLA would like to see:

— an agreed balance between intellectual property rights and access, including a new model
equivalent to library lending for the digital age;

— accessibility for those with disabilities to digital content;

— mechanisms which ensure that digital content can be preserved for the long term;

— simple mechanisms to enable rights clearance of “orphan works” for non-commercial use; and

These key issues can be enabled or restricted by the implementation of the IPR and DRM mechanisms.

3. The extent to which a regulatory environment should be applied to creative content accessed using
non-traditional media platforms.

A regulatory environment is required to enable the fair balance between the rights of creators and
enabling access to creative content, subject to the principles outlined above.

4. Where the balance should lie between the rights of creators and the expectations of consumers in the
context of the BBC’s Creative Archive and other developments.

MLA has recently agreed to join the Creative Archive Licencing Group, along with Channel 4, the Open
University, Teachers TV, Community Channel, British Film Institute and the BBC. MLA has taken this
decision as we wish to actively engage in the debate about how creative content can be made widely available
for non-commercial purposes, whilst at the same time preserving the commercial interests of creators.

Museums, libraries and archives across the country hold resources that support learning, discovery,
analysis and creativity, in much the same was as the BBC holds its archive, and many of the issues that these
institutions face are similar. However, it is important to recognise that the open content licencing is not the
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same things as supporting piracy. A key challenge is to create the conditions where consumers are easily able
to understand how they can use and re-use content to support their own creativity, as well as to understand
how they cannot.

Consumers of digital content are supplied with resources, such as movie trailers and adverts, which they
are encouraged to send to their friends and colleagues by the creators. This content may be protected by a
copyright symbol that means that this act is technically illegal. In this environment the current copyright
and licencing systems cannot be easily understood by consumers, and the challenge is to find ways that
clearly establish the boundary between an illegal act and enabling creativity. The Creative Archive Licence
is an interesting experiment in enabling creativity, whilst possibly enabling commercial opportunities that
must be based upon respect for the rights of creators.

The BBC archive itself would be an enormous asset to boost creativity and learning across the country.
The impact of this has already been ably demonstrated by the British Pathe newsreel archive. This was
digitised by funding from the Big Lottery Fund, where MLA acted as Expert Advisers. The project made
over 6,000 hours of footage available, and has been enthusiastically taken up by the public. At the same
time, high quality film is made available to schools through the authenticated National Education Network,
and has enabled the sale and re-use of material through commercial licencing. It is a model of a win—win
project that is supporting creativity and learning, whilst also enabling commercial success.

In this context, making the BBC Archive, along with the archives of other broadcasters, more widely
available would be widely welcomed. MLA would like to see how this resource could be made available by
libraries as intermediaries, particularly through the People’s Network. This would build on the library
traditions of experience and achievement in delivering mediated access to information and knowledge in an
environment of respect for intellectual property, intelligent management and trust by communities.

In turn, subject to agreement on rights issues, museums, libraries and archives can add enormous public
value to the archive by re-purposing the content to tell the stories associated with collections and
communities across the country. The archive can be supplemented by the experiences and knowledge of
people across the country, enabling more consumers to become media literate and engaging with their own
communities.

28 February 2006

Memorandum submitted by the Musician’s Union

Introduction

1. The Musicians’ Union is the only UK trade union representing professional musicians working in all
genres of music. Its 30,000 plus members include performers, composers and arrangers.

2. The development of digital technologies and new ways of delivering and receiving music has provided
some exciting opportunites for our members. Performers need no longer be reliant on producers in order to
market and sell their music to the public; they can make it available themselves with the minimum of cost.
However, the new technologies also provide threats which could undermine the eVective operation of the
new business models that are currently being developed.

CMS Committee Issues

3. The impact upon creative industries of recent and future developments in digital conveyance and
media technologies.

In the area of sound recordings, we see a noticeable move away from material product (ie CDs) in the
direction of downloads to iPods, MP3 players and other digital carriers. However, this move is slower than
some commentators imagined that it would be a few years ago. The ability to combine visual images with
recorded music has proved extremely popular with a significant proportion of the purchasing public. This
area will inevitably grow and will, we feel, highlight significant problems associated with performer’s
intellectual property rights. The current rights regime in respect of audio-visual fixations is set at a lower
level than the regime governing audio fixations. In order to achieve the highest level of protection, it may
need the definition of a phonogram to be re-examined by the World Intellectual Property Organisation
(WIPO). Any new definition must encompass carriers of music coupled with visual images. In addition the
rights aVorded to performers by the WIPO Performances and Phonograms Treaty must all be extended to
audio-visual fixations.

4. The extension of consumer choice that is now available through music down-load sites has speeded up
the demise of the “single” and could spell the end of the “album” as we know it. Consumers can readily pick
and choose the music that they want and no longer have to buy an album containing anything up to 20
tracks. The industry must adapt to this extension of consumer choice.
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5. The payment per track per download (79p on iTunes) does not result in significant income finding its
way to the performer or composers. This is not so much due to the price of the download, rather it is the
division of the fee between the contributors. After Apple, the credit card company, the record company and
the publisher have covered their costs and taken their profit, as little as 4p per track can find its way to the
original creators. A more equitable business model must be devised that recognises the contribution of
the creators.

6. Music has proved to be an ideal product for commercial exploitation by digital means. Coupled with
visual images a three minute track is an ideal product to be streamed to the next generation of mobile phones.

7. The eVects upon the various creative industries of unauthorised reproduction and dissemination of
creative content, particularly using new technology; and what steps can or should be taken—using new
technology, statutory protection or other means—to protect creators.

8. The most serious threat to the music industry is on-line piracy. Performers and composers support the
eVorts of the record industry in its attempts to overcome this problem as it impacts on the livelihood of all.
However, performers believe that an overtly “heavy handed” approach by the record industry may alienate
the public and could exacerbate the problem.

9. The recent US Supreme Court decision in the Grokster case has ensured that ISPs will cooperate in the
application of eVective Digital Rights Management (DRM) in order to protect the product. Whether the
application of DRM and Technical Protection Measures (TPM) will ultimately succeed is debatable. So far
all methods have been “hacked” into and many performers are sceptical about the industry’s ability to stem
this tide.

10. The regulatory framework provided by UK Copyright and Related Rights legislation provides broad
protection. However, Performer’s rights must be enhanced and the requirement for them to assert their
moral rights removed. There must also be more emphasis placed on consistency of enforcement. The
Government “respect” agenda should include an encouragement of the respect for the intellectual property
rights of all creators. A clear message stating that Copyright is good for the public must be disseminated by
government. This should explain that society must ensure that creators are paid and continue to provide
entertainment and intellectual stimulation for an appreciative public.

11. Here we must emphasise once more that performers’ rights must be set at an equal level with authors’
rights. Until we have full audio-visual protection the regulatory framework will never fully protect
performers.

12. The extent to which a regulatory environment should be applied to creative content accessed using
non-traditional media.

13. As with the previous issue, existing copyright legislation is in place to protect original creations and
performances whatever the delivery platform. However, it remains inadequate in its protection of
performers.

14. An aspect that should not be neglected regarding digital and analogue platforms is the eVectiveness
of moral rights. In addition to the totally unnecessary statutory assertion of moral rights, all too often
producers insist, in contracts, that they are waived. We suspect that the recent introduction of moral rights
for performers will be as eVectively negated as authors moral rights have proved to be. The extension of
moral rights to authors and performers confirm that composition and performance are creative acts. They
are important, symbolic, non-economic rights which recognise that creation and interpretation embodies
“the soul and spirit” of the author and performer. It is the nearest thing that we have to the French concept
of “Droit d’Auteur”.

15. Where the balance should lie between the rights of creators and the expectations of consumers in the
context of the BBC’s Creative Archive and other developments.

16. Whilst we understand that a publicly funded BBC has obligations to the licence fee payer and is
equipped to utilise the opportunities presented by the new technologies, we are concerned that initiatives
such as the Creative Archive (and the recent Radio 3 Beethoven downloads) send mixed messages to the
consumer. An invitation to “find it—rip it—burn it—share it and use it” is an invitation to piracy. To be
fair the BBC has qualified its “soundbite” Creative Archive slogan with positive messages about the
importance of respect for Copyright. However, other commentators and organisations who promote similar
concepts such as Creative Commons and the Adelphi Charter only undermine the value of Copyright and
the status of creators.

17. In conclusion we would like to refer to the debate which is taking place regarding a global licence as
a method of generating income from peer-to-peer file transfers—both legal and illegal. Many performers
feel that the only way that they can benefit from this type of use is through such licensing or the extension
of existing (mainly European) private copy levies. As the CMS Committee will know the French Parliament
has voted to legalise downloading through the application of a global licence, but not uploading. How such
a licence would operate, on a worldwide basis, is problematic and there is a great danger that income realised
by such a licence will be very low indeed, far less than the commercial value of the music. However, the
support shown by performers for this type of levy which, in eVect, legalises peer-to-peer transfers,
demonstrates a frustration on their part with the interpretation of the “making available” right. Record
companies have, by and large, absorbed this new exclusive right into already existing contracts and
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agreements. Consequently the performer community sees little or no benefit from this particular use of the
new technologies. This encourages the feeling, amongst many performers, that on-line music should be used
for promotional purposes only and “given” to the fans. There is no doubt that it certainly helps to sell tickets
for live performances, still the most important source of income for the vast majority of performers.

18. The UNESCO “Status of the Artist” 1997 recommendations state that the application of new
technologies should not come between the artists and their audiences. An example of how this might occur
is the use of virtual orchestra devices to replace musicians, for purely economic reasons. This short changes
the public and diminishes the artistic and creative input of composers and musicians. This aspect of new
technology demonstrates that on-line delivery is not the only one way that new technologies can be utilised
within the creative industries. New technologies must and should be used to enhance the audiences
experience but not to undermine the position of creative people within our society.

19. The Musicians’ Union thanks the CMS Select Committee for extending the deadline by which
submissions should be received. This has given us an opportunity to fully respond. The MU would be
pleased to attend a meeting of the Committee in order to expand on this submission.

22 February 2006

Memorandum submitted by NAACE

1. Naace

Naace is the professional association for those who are concerned with advancing education through the
appropriate use of information and communications technology. The association was established in 1984
and has become the key influential professional association for those working in ICT in Education.

Naace:

— provides information, support, professional development and networking opportunities to those
involved in any way in the use of information and communications technology in education;

— advises national and local bodies on matters relating to information and communications
technology in education;

— is involved in the development and evolution of national strategies for information and
communications technology in schools and colleges and provides a forum for consultation on all
matters relating to information and communications technology in education; and

— advises organisations concerned with the production of computer hardware, software and learning
resources in support of information and communications technology in education.

2. Current Licencing Systems for New Media in Schools

With specific reference to schools:

(i) The advent of new technologies for file sharing over the internet is revolutionising personal learning
and although licensing schemes for Local Authorities are already in place such as the ERA
EDUCATIONAL RECORDING AGENCY licence (http://www.era.org.uk/) which covers:

— use recordings with interactive whiteboards;

— transfer recordings onto a server for easier access via classroom computers;

— stream recordings to on-site computers for open-access learning; and

— include recordings on virtual learning environments for use on site;

these conditions do not accommodate the new media and the ease with which they can be copied, changed
and shared.

(ii) However as virtual learning networks grow beyond the school there is going to be an increasing
licencing issue with transparency of sharing multimedia learning materials. Also in the last two years with
the increasing use of file sharing and roll out of broadband there has been an increase in the use of
Mashups—where teenagers disassemble and reassemble existing media to create new video forms—VJ
(video jockeys disaggregate and reassemble video often to music tracks) to make new art forms.

(iii) This is a new art form where samples of video and music tracks are ripped and recombined to make
new artifacts. This is common practice amongst teenagers all over the world at present—a lot of the activity
is illegal.

The problem with the ERA recording licence is that it is just that—it is a recording licence.
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3. What ERA Does Not Cover

(i) Although ERA allows the ripping and tagging of clips and their inclusion in Powerpoints within
educational institutions by teachers, it does not cover students copying, amending and distributing media
based on source video that is copyright.

(ii) The ERA recording licence does not take into consideration the fact that VLE (Virtual Learning
Platforms) are increasingly being accessed from outside the home and that learning is going on in an
anywhere, anytime basis. In fact an analogy between plagiarism and academic referencing can be made here.
Plagiarism is straightforward copying without attribution and passing oV a work as your own—referencing
is inclusion of extracts from other authors as a basis of an argument and they are cited and attributed. T S
Eliot’s The Waste land is littered with a hotpotch of diVerent references and quotes combined with his
original writing to make one of the most innovative and influential poems of the 20th Century for example.

4. The Importance of Digital Literacy and Culture

(i) In the definitive BECTA report (Evaluation report of the teaching and learning with digital video
assets pilot 2003–04) on the use of digital video assets used in schools—the authors Kevin Burden (Director
Cascade, University of Hull) and Theo Kuechel (Research Consultant) outlined an increasingly realistic
scenario:

“It is important that education and schools become aware of the emergence of digital working
processes and make full use of the opportunities oVered by digital media. This is important from
both a pedagogical and a technical perspective. In A Digitally Driven Curriculum Professor
Buckingham argues that there is now a need for a digitally driven curriculum wherein children have
to develop critical and analytical skills in order to interpret digital media (Buckingham (ed.), 2001,
p 13). In order to enable them to achieve this, he feels that they should be actively involved in
producing media. The teachers involved in the project shared this view, pointing out that when
repurposing digital video assets and undertaking digital video editing, the deconstructing and re-
assembling of the component parts of digital media led to greater understanding on the
children’s part.”

(ii) Paul Gerhardt (http://www.ariadne.ac.uk/issue44/gerhardt/ ) Director Creative Archive BBC said
recently in the July online JISC journal—Ariadne :

“There is also growing evidence that media files are the new currency of the Web. The downloading
and sharing of moving image files is driving the latest phase in the growth of the Internet, following
the previous waves of text, pictures and music. In 2003, the downloading of video and other files
grew to make up slightly more than half (51.3%) of all file sharing in OECD countries, while music
downloading fell to 48.6% [1]. The technology now exists for moving images to acquire the same
intrinsic characteristics as text: for people to carry with them, to quote from, to manipulate, and
to share with others. Almost all of this activity contravenes existing copyright arrangements—
particularly broadcasting, which remains geared to providing one or two ‘opportunities to view’.”

(iii) Tessa Jowell said at the Oxford internet institute’s webcast (approx 34 mins in) on 19 January 2006

“As with all knowledge, passing it on is an active not a passive verb. And I don’t exaggerate when
I say that media literacy in its wider sense, is as important to our development as was universal
literacy in the 19th century. Then the written word was the only passport to knowledge, now there
are very many more and the most insidious digital divide is between those equipped to understand
that and those who aren’t . . . So media literacy is an essential tool of modern citizenship—the more
confidence people have in the use of their media, the more eVectively and creatively they will
engage with it and this creativity benefits broadcasters and other content creators by feeding back
into new creators and new content. So media literacy is crucial to widening access to skills and
deriving a dynamic, successful, creative economy . . . The pace of change won’t slow, it will
intensify and we need to harness it for our, our society’s and the economy’s benefit . . . So Britain
is in pole position to benefit from this change like almost nowhere else we could have the most
innovative industry on earth working in converged media that delivers the highest standards on
earth. But only if we plan it that way and only if all of us including regulators and government
walk into theatuture with our eyes open.”

(iv) RSA aspirational Manifesto

“Creativity and investment should be recognised and rewarded. The purpose of intellectual
property law (such as copyright and patents) should be, now as it was in the past, to ensure both
the sharing of knowledge and the rewarding of innovation. The expansion in the law’s breadth,
scope and term over the last 30 years has resulted in an intellectual property regime which is
radically out of line with modern technological, economic and social trends. This threatens the
chain of creativity and innovation on which we and future generations depend.”
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5. The Problem of Underlying Rights in Broadcasting

(i) However the problem with disaggregation of media, and video in particular, is that there are frequent
“underlying rights” issues with producers. Even though, with the BBC CREATIVE ARCHIVE, schools can
generally:

— search for legally cleared content—from extracts to whole programmes;

— preview and download non-broadcast quality versions;

— modify and create their own versions; and

— share with others and the BBC—on a non-commercial basis;

but underlying rights concerns by producers can still bar certain parts of programmes (extracts of music,
voiceovers, fill in video, soundtrack, background images, performers/ presenters contributions—the list goes
on) that do not have copyright clearance. A mechanism for releasing the clearance on these underlying rights
generally within the UK domain within the educational system would be first thing to tackle otherwise it
will become a barrier to innovation.

6. A Licencing System that Allows Innovation, Creativity and Parity

(i) Therefore a licencing system that accommodates and does not stifle creativity is essential as media
becomes freely available to copy, disassemble, reassemble and distribute around these networks and on
converged systems such as mobile networks—especially in education. The diVerence between copying and
mass distribution on the one hand and reworking media on the other must be stated and allowed for.

(ii) It is one thing for a student to rip an entire DVD and distribute it over a network to fellow students
but it is entirely another matter if a student on a visual arts and media course were to rip the same DVD,
sample short clips and recontextualise them within the confines of a creative project—making an entirely
diVerent artwork. In the latter case it would be stifling creativity and the developing of expertise of those
skills to produce new and exciting media if underlying rights issues were to become a bar to constructing
good models of media literacy. The basis for these skills that will move the UK economy on through
innovation and the knowledge capital generated will hit an intellectual and legal cul de sac and this must be
addressed. On the one hand producers need to be reassured that their underlying rights will not be
undermined and revenues lost and on the other a licence should allow for free use within the educational
system providing a blanket licencing fee is paid by all institutions. In that way producers and performers
are paid for content and schools and educational systems are free to reconfigure media to model and produce
new artforms and media providing they do not sell or perform for revenues and that they gain corresponding
non-theatric licences if supplying content in a wider arena; and if what they produce is of value then a
mechanism should be found to negotiate a contract to sell on.

(iii) With Open Source software and emerging technologies the ease and ubiquity of file sharing over
networks is becoming ubiquitous. In the Web 2.0 roll out the old models of attaching spend to products is
becoming more inappropriate and existing copyright laws just cannot cope. As has already been quoted—
a fair amount of traYc over the internet is of illegal file sharing of multimedia objects. There are just not
enough copyright lawyers to police or take litigation against such a flood. Surely a licencing system for a
service as opposed to a product would be far more logical. And licences for specific educational communities
a precursor to allowing fair use and intellectual freedom to disaggregate and reassemble media for education
and training purposes? A tagging system for online content within educational systems might be a logical
way forward to audit use . . .

7. Metatagging and Licencing Models in Existence

(i) In recent months the use of metadata systems to tag information attached to multimedia objects has
become extremely popular and eYcient. The use of Creative Commons licences on the Flickr (http://
www.flickr.com ) photo sharing site, for example, allows authors of content to tag their pictures (and by
extension media) with licenses stating what form of copyright they would allow to be attached to their
images. Community video sites such as http://www.ourmedia.com (part of the Prelinger Archive) in the
United States allows community and non-commercial organisations to upload video and film media in
particular on the proviso that it is freely shareable and available for download. Certain restrictions (such as
not disassembling, disaggregating media etc) can be attached by means of a searchable tag. Metadata
tagging systems and URL bookmarking sites such as http://del.icio.us have led to like minded user groups
coalescing around shared interests. A system in education whereby users could tag content with reference
to existing and future UK territorial licencing provision not unlike that of the Creative Commons model—
would be of use with extensions to allow for underlying licencing issues legislated for and agreed with the
broadcasting industry, producers and underlying rights.

(ii) The pure volume of media generated already by early adopters and tagged for use over the internet is
beginning to grow exponentially. http://video.google.com which has a host of Terms, Conditions and
exclusion clauses at: http://video.google.com/support/bin/answer.py?answer%31704—is now a major
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provider of a massive repository of Digital Video content available for download through paying and non-
paying methods. Their model is to get providers to put up guarantees they are not infringing copyright and
then give Terms and Conditions for contacting them if copyright is infringed: http://www.google.com/
video–dmca.html

(iii) However—in the broadcasting world, especially the commercial media broadcasting world, the use
of non-theatrical licences over specific geographical territories is quite specific when attached to public paid
non-paid performances even within educational institutions—in the “virtual” realm it is quite possible to
stream, in real time, a film over networks and this too needs to be considered when licencing.

(iv) In the UK the BBC has adopted a Creative Archive licences for use with schools and this is very
territory specific in that the site where multimedia artifacts reside is locked to a UK IP (internet Protocol
domain specifically) under terms of its UK licence. This is unfortunate in that it excludes British schools
overseas and the educational institutions in the Armed Forces which fall foul of such a clause. It also does
not address, in some cases, the problem of “underlying licence issues” already outlined above.

(v) The final report from the CIA has begun to address these concerns with an examination of common
use and click use licences.

1. Resources should be made available for reuse unless there is a justifiable reason why they should not.

2. The reuse of resources should be as unconstrained as possible. For example, resources should be made
available for commercial reuse as well as non-commercial reuse wherever possible.

3. The range of permitted uses of resources should be as wide as possible, for example, including the right
to modify the resource and produce derivative works from it.

4. Reuse should be encouraged by permitting others to redistribute resources on a world-wide basis.

5. Resources should be made directly available and discoverable electronically whenever possible.

6. The conditions of use for each resource should be linked directly to the resource so that they are
reusable at the point of discovery.

This study was commissioned by Becta, the British Library, DfES, JISC and the MLA on behalf of the
CIE group.

8. Repositories

(i) Digital repository issues arise from the holding of content on servers and distributed by VLEs and
these are issues that also need to be addressed. Issues of caches and archives linked to electronic portfolios,
issues of duplication and, again, tagging will emerge as has been made evident by the JISC Digitised Content
in the UKResearch Library and Archives Sector A report to the Consortium of Research Libraries and the
Joint Information Systems Committee in April 2005. It was interesting to note that in that report, although
metadata systems such as Dublin Core et al were mentioned folksonomies or tagsonomies were not, in this
context—as these are proving to be very eVective in finding, searching, retrieving and sharing content on
the wider internet on sites such as del.icio.us and other emerging technology enterprises.

9. Conclusions

(i) The current licencing provision, especially for the schools sector, with regard to digital and converging
media and their usage across educational networks and beyond is fairly inadequate at the present time.

(ii) The present licencing models do not allow for students copying, disaggregating, amending and
distributing media based on source digital assets that is copyright across networks.

(iii) With specific reference to where the balance should lie between the rights of creators and the
expectations of consumers then a review and implementation of a licencing system more in tune with actual
usage would be appropriate; one that takes into account the underlying rights problem for dis and
reaggregation of digital resources under educational licences possibly within common use and creative
archive type model but with the appropriate revenues due to address “underlying rights” and in rare cases
the localised broadcast of non-theatric performance.

28 February 2006

Memorandum submitted by National Council on Archives

I write on behalf of the National Council on Archives in response to the New inquiry: New media and
the creative industries. The Council is an organisation which brings together representatives of other
organisations with an interest in archives in the UK. The purpose of the Council is to seek consensus
concerning policy aVecting archives and their users, and to advocate on behalf of the archival sector
nationally.
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The Council welcome the opportunity to comment on the challenges and opportunities for the creative
industries and the subsequent repositories of the work arising from the development of new media
platforms.

With regard to the eVects upon the various creative industries, and the repositories of their work, of
unauthorised reproduction and dissemination of creative content, particularly using new technology, the
Council feels that the present system of copyright for traditional media is a good starting point, although
there may be cases when there may be issues around what does or doesn’t constitute a publication and what
a library of deposit might or might not want to collect. We highly recommend that the Inquiry takes account
of the British Library’s evidence, and consults the UK Film Council and the British Film Institute regarding
the emerging ISBN equivalents for films and other time-based media.

The Council also would like to highlight the issue, not only of protecting creators of new media, but also
issues of copyright of archival material when reused in creative formats, and manipulation of existing
materials. Materials within film, television, photographic and paper-based archives are a rich source for
present-day creators, but these archives often struggle to balance wider access with the need to create
external funding for the use of their material. The Council hopes that the Inquiry will be able to present
suggestions for fair equity in this regard.

The Council is also concerned that issues of the long-term preservation of new media should not be
overlooked, whatever the outcome of the copyright and other protection mechanisms may be recommended
by the Inquiry. It is a sad fact that large amounts of valuable material born electronic or digital, or preserved
only in electronic formats, are being lost because of the changes in platforms and the large and exponentially
growing costs of digital storage. This is a problem facing many government agencies, organisations,
businesses and individuals, and a clear steer from the Inquiry on the responsibilities and rights of providers,
creators, and preservers of new media content, would be very welcome.

28 February 2006

Memorandum submitted by the National Union of Journalists

Preamble

The National Union of Journalists (NUJ) is a trade union based in the UK and Ireland representing
35,000 journalists, more than 20% of whom are freelance. Our members work in the print, broadcast and
electronic media.

The NUJ has been concerned with issues connected with the impact of new technology for well over two
decades since the introduction of direct entry. The union established a digital media working group in 1994
and produced a discussion document the following year. In 2004, the union agreed to create a new media
industrial council to help guide policy making and activities directed at the new media of distribution.

Our focus as a union is on the trade and practice of journalism, but one unforeseen eVect of the rise of
new media has been to create some confusion about the precise nature of journalism. Our working definition
is that “journalism” covers any activity directly connected with the provision of fact-based content
(“editorial”) in any medium. This includes researching, writing, commissioning and editing news, features
and comment, preparation of written, photographic or illustrative material for publication or broadcast,
writing, preparation and distribution of press releases, presentation of actuality-based broadcast
material, etc.

1. The Impact Upon Creative Industries of Recent and Future Developments in Digital
Convergence and Media Technology

In the 1970s and 1980s, the focus of technological development within the media was on new production
processes in conventional journalism. Since then, the emphasis has shifted towards distribution, the
convergence of technologies and—perhaps more significantly—the changing roles of individuals and
institutions within the media. The media landscape is increasingly populated by self-publishers and
broadcasters, bloggers and so-called “citizen journalists” who blur the established distinctions between
amateurs and professionals, and producers and consumers.

We believe that the development of new media is having, and will continue to have, a major impact on
journalism and the working lives of our members and, in consequence, on the cultural and political life of
society as a whole. This impact can have positive and negative eVects at the same time—for example,
increasing democratic access to channels for the distribution of news and comment while undermining
agreed professional and ethical standards in the presentation of such material. On the one hand, new
technology oVers journalists new opportunities to exploit content. On the other, it makes it much easier to
reproduce and disseminate content without the authorisation of the creator—and without payment for the
use of the work.
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Governments can have an important role in mitigating or avoiding any potentially harmful eVects of the
spread of new media. In the above examples, this might involve changes to the national curriculum, the
introduction of some form of licensing and the revision of current and proposed copyright legislation.

Digital convergence and new media technologies have had a number of related eVects stemming from the
cost benefits of mass produced integrated circuitry and the “virtualisation” of hardware. In journalism, this
has had two broad consequences: first, the “material base” for production and distribution has become
increasingly cheap and more widely available and, secondly, communications channels have proliferated
with a consequent fragmentation of the market. This has led to a situation where aggressive competition is
accompanied by the removal or lowering of many of the previous barriers to journalistic endeavour. The
results have seen an exacerbation of the decline in public service commitments, a general collapse in
standards due to competition across the board, a growing trend towards globalisation of the media, a
downward pressure on wages and freelance fees and an increasing threat to conditions of employment within
the media. These have been accompanied by challenges to existing intellectual property regimes, ethical
principles and legal liability in regard to content.

Recommendation

The UK Government should investigate the possibility of introducing an international licensing regime
for editorial web sites and other internet-based communications platforms above an agreed threshold of
visitor traYc. Such a licensing regime should cover matters pertinent to ethical practice, intellectual property
rights, legal liability and public service obligations.

“Citizen Journalism”

The increasing reliance on “citizen witnesses” or “citizen journalists”, while it is to be welcomed as
evidence of public engagement with current aVairs, risks further undermining standards of integrity, decency
and balance that are already suVering from the erosion of public service. Moreover, if “citizen journalism”
is to become a permanent feature of our media, government or the media companies themselves must
address issues such as the potential for the exploitation of contributors, legal liability and the application
of health and safety legislation.

As things stand, citizen journalists are often encouraged to put themselves at risk physically, and may
unwittingly open themselves to legal action.

There are copyright issues connected with the widespread availability of still and motion video images
captured by mobile camera-phones and other devices, and by the increasing reliance on so-called “blog
culling”—the selection of material posted on non-commercial web logs (“blogs”) to fill commercial column
inches. These are dealt with below. But we are also concerned with the longer term trends towards “cut and
paste” coverage of important events demanding perspective and contextualisation. The proliferation of
sources should demand a raising of the bar not the reverse.

Recommendation

UK Government should seek to revise the citizenship syllabus under the national curriculum to cover the
impact of developments within the media and the nature and importance of copyright and the rights of
individual authors within educational contexts.

Recommendation

UK Government should clarify the duties of media companies when dealing with “user-generated
content”, particularly in relation to intellectual property rights, health and safety and legal liability.

Print

The direct translation of new media source material into older media erodes the already diYcult position
of print-based journalism, still considered by many to be the basis of all journalistic endeavour. The parlous
state of the local press can only be exacerbated by this and we are concerned to prevent further premature
closures within local markets, and the increasing trend towards the monopolisation of the remaining
independent publications which still serve a vital and, as yet, irreplaceable service in their communities.

In this context, we note the success of specialist magazines, but deplore the tendency of publishers in this
area of the market to use enthusiasts whose pay and conditions, and whose lack of training and experience,
undermine professional standards.
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Recommendation

UK Government should introduce of a “plurality test” to limit cross media ownership within local
markets.

Recommendation

UK Government should investigate the possibility of introducing a single independent watchdog
involving the participation of employers, unions, the government and relevant NGOs to monitor the pay
and conditions of all contributors within the media and to promote the uptake of journalism training and
the implementation of codes of conduct.

The Longer Term/Managing Change

In the longer term, we accept that a transition from older to newer media is inevitable, but we believe this
transition should be managed and timely; that it may require a combination of government-funded support
initiatives and workforce retraining to mitigate social problems, and the rigorous exercise of competition
law to ensure level playing fields.

Recommendation

Investigate the options for industry-based support programmes to help manage the transition to newer
media and review the liberalization of media ownership rules.

2. The Effects Upon the Various Creative Industries of Unauthorised Reproduction and
Dissemination of Creative Content, Particularly Using New Technology; and What Steps Can or
Should be Taken—Using New Technology, Statutory Protection or Other Means—To Protect
Creators

Since the mid-1990s, copyright has become a major issue for our freelance members. They operate in a
market where national and international companies often abuse positions of market dominance.

Since the development of new media such companies have realised that the work created by our members
can be exploited in new ways that provide huge revenues for publishers, but creators are denied their share.
New technology makes it possible to aggregate news automatically from a number of diVerent sources, often
without going through the process of clearing copyright. The argument put forward by Google in creating
its news.google.com website—that it only utilises headlines, thumbnail images, and the first sentence or two
of a story, making the full story and images available through a link—indicates just how necessary a
comprehensive review of copyright legislation has now become. Google’s plans to copy books in their
entirety (arguing that this will increase sales of printed versions) have already met with stiV resistance from
publishers, and whether the company is right or wrong it seems clear that there are enough loopholes and
inconsistencies in current copyright legislation to warrant considerable concern.”

Our members are increasingly subject to persistent demands and coercion from many media enterprises
to assign copyright in perpetuity. Those who refuse often find that their work is no longer required. The
NUJ can provide numerous examples of this in the private sector. We would also draw your attention to
the fact that the BBC, a public corporation, also routinely practises copyright “grabbing”, so that
contributors are eVectively forced to unfairly assign rights to the corporation.

It is the view of the NUJ, the Creators’ Rights Alliance and Europe-wide groups representing creators
that the maintenance and development of a strong regime of authors’ rights, both moral and economic, is
vital to the development of a thriving economy.

By this we mean that such a regime would help ensure the integrity of information produced and
distributed; would enable creators to earn a reasonable living from their work and to develop their skills;
and would provide the essential framework for a strong creative culture based on respect for the individual
rights of those working in the creative industries and others who contribute to the media from time to time.

Copyright infringement

Unauthorised reproduction of text and images is widespread, and the advent of the world wide web
combined with the technological advances that allow small circulation magazines to thrive with low
production costs has seen a burgeoning demand for images. New technology allows for the delivery of high
quality images at low cost, especially when those images are used without permission.

Infringers fall into two categories—those who know nothing about copyright law, and those who know
the law but break it anyway in the belief that they will not be caught.
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Those in the first category have succumbed to a popular myth that what appears on the Internet is in the
public domain and can be reproduced without permission. Educating the public about copyright law is
something the DCMS could greatly assist with.

Discovering and pursuing unauthorised use is extremely diYcult. Technology has not yet devised a
foolproof system of discovering what uses have been made, therefore tracking use is very much hit-and-miss
by using search engines. Even when an infringement is detected, the infringer is often based abroad and the
compensation for infringement means legal action in another country is not viable.

The only eVective copyright within e-culture will belong to those who can aVord to defend it by
technological enforcement (Digital Rights Management Technologies), or sustain an army of lawyers to
trace and pursue infringers. This means large companies only—it is a case of one law for them, another for
individuals for whom detection and legal redress are impracticable.

Recommendation

UK Government should consider mounting a campaign to promote awareness of current copyright law
and authors’ rights especially among educators at all levels and in all institutions.

Recommendation

UK Government should explore the possibility of requiring the use of technologies for the
“watermarking” of creative products in order to identify legitimate copyright holders.

Recommendation

UK Government should, in the longer term, reconsider the basic premise of the 1988 CDPA, which is that
copyright is a commodity, and move towards the more author friendly European models which do not
permit transfer, only licensing. Authors’ rights should apply to employees and freelances equally.

Photography

All this is a far cry from the early ideal that the web would bring a new dawn of equal opportunity within
a virtual global marketplace teeming with diversity. The expansion of existing business models onto the web
has implied collateral damage for individual photographers.

The treatment of images throws the issue into sharp relief. In the last decade two principal players have
bought and wrestled their way to pre-eminence in the digital distribution of photographs. Corbis and Getty
Images now control somewhere between 50% and 60% of the world’s stock image sales.

The freelance may license or sell his/her copyright as he/she wishes, at a mutually agreed price. But, as
noted, the photography market is a long way from being equitable. The market is approaching the point
where copyright is universally demanded as a non-negotiable term by clients seeking proprietorial control
without any of the obligation or duties conferred by employment.

Centralising distribution works against the very diversity that the Web was supposed to foster. In the
course of building their empires through acquisition, the big players have shelved millions of archive
photographs as uneconomic to put online, and unknown numbers have been lost or destroyed as some
libraries go out of business. Our collective history has now become a commodity on their balance sheets,
and much of it has already been discarded.

Recommendation

Establish a media-monopolies commission with the authority to break up monopoly copyright holders.

Assignment

There will always be a minority of people who break the law, and copyright law is no exception. What
does make copyright diVerent from most other laws, though, is that those who own copyright face a daily
battle with publishers who try to bully them into surrendering their copyright through the insidious
instrument of assignment—the permanent transfer of rights of reproduction.

The BBC is among the culprits, but many other leading publishers—such as the Financial Times, The
Independent and The Economist—insist that copyright must be assigned to them as a condition of being
commissioned.
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It does not help, of course, that HM Government is a copyright bully. It is standard practice among
Government departments to make copyright assignment a condition of being oVered work. This is a curious
position for the Government to take. The very body that introduced the 1988 Copyright, Designs and
Patents Act, which gave creators more rights over their work than before, actively works against its own
legislation by insisting creators assign their rights to the Government!

Therefore, in response to this question, we suggest the first step should be taken by HM Government itself.

We would also argue that copyright should not be transferable. In certain European countries, such as
Spain and Germany, rights to use works may be licensed, but copyright cannot be transferred. The
advantage of such a system is that the creator continues to be connected to the work. It is our contention
that this connection creates and sustains and environment more conducive to creative activity.

Recommendation

Government should set an example by ending its current practice of seeking copyright assignment, and
to adopt best practice that could be promoted nationally.

Recommendation

Investigate the possibility of applying a legally enforceable licensing model to publication (based on
current practice within the software industry), so that content cannot legally be assigned.

Moral rights

Current UK law allows the creator of a literary work to have moral rights—primarily the paternity right
and integrity right—unless the work is reproduced in a newspaper or magazine. In addition, the paternity
right exists only if it has been asserted.

When copyright is infringed, or assigned by an individual creator via a contract coercively imposed by a
company, moral rights are invariably infringed, too. This is hugely important, not just to the creator, but
to society as a whole. When a piece of information is divorced from its source then it becomes diYcult to
verify its accuracy. It is not healthy for a democratic society to have information swamping our electronic
media without any means of verification.

As with economic rights, it has become routine for publishers to bully authors out of their moral rights.
Identifying the author of a work is considered cumbersome by many, and there are those who seek the right
to re-write text in a way that the author did not intend.

While UK law allows protection for author’s right of paternity and integrity, it provides only the bare
minimum of protection; and such rights are rendered largely ineVective by the numerous exceptions and
qualifications.

Manipulation of images is of great concern, especially when an image is published without an
acknowledgement that it has been altered. Manipulated images, we believe, should carry a “health
warning”.

Moral rights should not be considered an addendum to economic rights, but as the starting point of
creation, a valuable means of protecting cultural diversity and innovation, and an important building block
of democratic debate and well-informed citizenship.

Recommendation

UK Government should consider making moral rights unwaivable, as they are in certain European
countries. The exemptions for newspapers and magazines should be removed, and there should be no
requirement on the author to assert moral rights.

Recommendation

UK Government should amend the CDPA in such a way that knowing infringements of the integrity right
attract criminal liability.
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3. The Extent to Which a Regulatory Environment Should be Applied to Creative Content
Accessed Using Non-Traditional Media Platforms

Universal service and the digital divide

Despite the rapid spread of the Internet and associated “non traditional” media platforms (eg MP3
players, streaming video), there remains a digital divide within this country and throughout the world. This
divide is based on educational and economic factors which should be addressed. Notwithstanding the eVorts
of the public library movement, free Internet access in the UK remains a distant dream, brought no nearer
by the way in which the privatised market for telecommunications has handled the provision of high-speed,
always-on broadband services. The European Union’s goal of “aVordable access” is impossible to define
satisfactorily when the market is driven by the constant drip of new high-priced technologies. Without
concerted international action of the sort that accompanied the spread of telegraphy in the mid nineteenth
century, the Internet can only increase inequality—aVording a minority access to economic and cultural
opportunities denied to the majority.

It would be important to broaden the base of Internet users even if the medium had no impact on business,
retailing, education or entertainment. The Internet has the potential to become a major influence on
conventional media. Its combination of global reach and low cost of entry has already seen the arrival of
forums, blogs, mailing lists and alternative web sites, all challenging the conventional reporting and analysis
of news, and many restoring the important connection between what happens and what people do about it.
Plurality and diversity should be protected and encouraged.

Recommendation

The UK Government should investigate options for imposing universal service obligations on Internet
service providers to support free Internet access for disadvantaged groups of a quality at least equal to the
lowest available commercial oVering and to ensure that aVordable access is available throughout the UK.

Recommendation

The UK Government should encourage critical appreciation of the Internet through education policy.

Self-activity and public service

For established news organisations, the market model has not translated to the new medium with any real
success: everybody knows that there is money to be made on the Internet, but it is probably not through its
use as a channel or a platform for broadcasters and publishers. On the contrary, the Internet challenges the
hegemony of the media oligarchy and undermines the authority of the political establishment. It is arguable
that the greatest successes on the Internet tie it to self-activity and public service: antitheses of the current
dominant models of commercial media and political control.

Nevertheless, there are enough examples of media companies seeking to move into new media in order
to cut costs for it to cause immediate concern at the way in which jobs may be shed in the process of
convergence, or media workers may be required to multi-skill with scant regard to issues of pay, training or
health and safety.

We believe that the idea of simply replacing older media with newer ones is both short-sighted and a
potential threat to the livelihoods of our members.

Recommendation:

The UK Government should encourage the use of the Internet and other new media by not-for-profit
organisations through oVering tax breaks.

Recommendation:

Workers should not be forced to multi-skill within convergent media and all multi-skilling should respect
the need for training and compliance with health and safety legislation.

Legal liability

Examples are legion of the inadequacy of international law with regard to the Internet —it is a jungle of
censorship and legal liability. The seizure of servers belonging to the alternative news organisation
Indymedia is typical: in 2004, a US agency (the FBI) requested the UK authorities to seize equipment owned
and operated by a UK company on UK territory at the behest, apparently, of the Swiss authorities
concerned about events publicised on a French website. Some evidence suggests that the server actually
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under investigation was located in Italy. The action was disproportionate (which sites hosted on the server
were being targeted?), unjustified (nobody was told—in public—why the action was being taken), and
extraterritorial.

Civil and criminal law are unclear about liability for anything published on the Internet—whether the
issue is criminal intent, national security, defamation, or breach of copyright. A legal framework covering
both liability and remedy is essential, and it must be accompanied by full disclosure of the reasons for and
the parties to any legal action, subject only to internationally agreed judicial process.

Recommendation:

The UK Government should seek international agreements in the appropriate forums on the acceptable
use of the Internet and other global media, the development of an international treaty-based regulatory
framework for the Internet and an enforceable legal liability regime covering defamation, breach of
copyright, fraud, deception, malicious intent and hate-speech.

4. Where the Balance Should Lie Between the Rights of Creators and the Expectations of
Consumers in the Context of the BBC’s Creative Archive and Other Developments

In regard to the BBC’s Creative Archive, the question has been posed as to where the balance should lie
between the rights of creators and the expectations of consumers.

It is of concern that consumers are encouraged in the belief that they can download material and
manipulate it as it pleases them, and pass it on to others without any payment being made. It is of equal
concern that this approach will hardly foster in consumers a respect for the original intention of the creator.

This, of course, leads us back to moral rights, covered above.

As a public body, the BBC, like the Government, should be taking a lead in adopting best practice.
Instead, the BBC routinely asks freelances to waive their moral rights at the point of commission.

This allows the use of work in the Creative Archive in a way that does not credit the original author nor
does it preserve the intention of the original author.

It s our view that the creator should retain copyright and have the choice of licensing material for a fee
to the Archive. The BBC can then choose to allow free use or charge a fee.

Instead of a waiver of moral rights, we would like to see the BBC introduce a licence that insists on the
integrity of the work, as enshrined in the 1988 Act.

Recommendation

As a condition of charter renewal, the BBC should be obliged to introduce a licence identifying the author
of any work in the Archive and limiting the degree to which the work can be dealt with “creatively”.

Summary of recommendations

The UK Government should investigate the possibility of introducing an international licensing regime
for editorial web sites and other Internet-based communications platforms above an agreed threshold of
visitor traYc. Such a licensing regime should cover matters pertinent to ethical practice, intellectual property
rights, legal liability and public service obligations.

UK Government should seek to revise the citizenship syllabus under the national curriculum to cover the
impact of developments within the media and the nature and importance of copyright and the rights of
individual authors within educational contexts.

UK Government should clarify the duties of media companies when dealing with “user-generated
content”, particularly in relation to intellectual property rights, health and safety and legal liability.

UK Government should introduce a “plurality test” to limit cross media ownership within local markets.

UK Government should investigate the possibility of introducing a single independent watchdog
involving the participation of employers, unions, the government and relevant NGOs to monitor the pay
and conditions of all contributors within the media and to promote the uptake of journalism training and
the implementation of codes of conduct.

Investigate the options for industry-based support programmes to help manage the transition to newer
media and review the liberalisation of media ownership rules.

UK Government should consider mounting a campaign to promote awareness of current authors’ rights
and copyright law especially among educators at all levels and in all institutions.

UK Government should explore the possibility of requiring the use of technologies for the
“watermarking” of creative products in order to identify legitimate copyright holders.
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UK Government should, in the longer term, reconsider the basis premise of the 1988 CDPA, which is that
copyright is a commodity, and move towards the more author-friendly European models which do not
permit transfer, only licensing. Author’s rights should apply to employees and freelances equally.

Establish a media-monopolies commission with the authority to break up monopoly copyright holders.

Government should set an example by ending its current practice of seeking copyright assignment, and
to adopt best practice that could be promoted nationally.

Investigate the possibility of applying a legally enforceable licensing model to publication (based on
current practice within the software industry), so that content cannot legally be assigned.

UK Government should consider making moral rights unwaivable, as they are in certain European
countries. The exemptions for newspapers and magazines should be removed, and there should be no
requirement on the author to assert moral rights.

UK Government should amend the CDPA in such a way that knowing infringements of the integrity right
should attract criminal liability.

The UK Government should investigate options for imposing universal service obligations on Internet
service providers to support free Internet access for disadvantaged groups of a quality at least equal to the
lowest available commercial oVering and to ensure that aVordable access is available throughout the UK.

The UK Government should encourage critical appreciation of the Internet through education policy.

The UK Government should encourage the use of the Internet and other new media by not-for-profit
organisations through oVering tax breaks.

Workers should not be forced to multi-skill within convergent media and all multi-skilling should respect
the need for training and compliance with health and safety legislation.

The UK Government should seek international agreements in the appropriate forums on the acceptable
use of the Internet and other global media, the development of an international treaty-based regulatory
framework for the Internet and an enforceable legal liability regime covering defamation, breach of
copyright, fraud, deception, malicious intent and hate-speech.

As a condition of charter renewal, the BBC should be obliged to introduce a licence identifying the author
of any work in the Archive and limiting the degree to which the work can be dealt with “creatively”.

17 February 2006

Memorandum submitted by The Natural History Museum

Introduction

The Natural History Museum is one of the world’s great museums

The Natural History Museum is one of the world’s greatest resources for reference, research and
information on the natural environment, guardians of a 70 million specimen collection of living species,
fossils and minerals, a powerhouse of scientific research, an institute for inspiration and creativity that
annually welcomes millions of scientists and visitors.

The NHM website (www.nhm.ac.uk) has as many or more visits than our physical sites at South
Kensington and Tring: there were over 10 million visits last year, with approximately 3.5 million unique
Internet Provider (IP) addresses, and the website holds over a million records. Through the use of new media
the NHM has greatly increased access to its collections, making them available to a much broader and
geographically diverse population.

This submission will address the following issues:

A. The impact upon creative industries of recent and future developments in digital convergence and
media technology.

B. The extent to which a regulatory environment should be applied to creative content accessed using
non-traditional media platforms.

C. Where the balance should lie between the rights of creators and the expectations of consumers in
the context of the BBC’s Creative Archive and other developments.
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(A) The impact upon creative industries of recent and future developments in digital convergence and
media technology

1. Recent developments in digital convergence and media technology have had a complex impact on both
the development and delivery of the NHM’s creative content. While increasing NHM audience access to a
range of rich media and interactive content, it has also increased the pressure on NHM resources to invest
in new forms of digital content and delivery, in order to meet increasing audience expectations. However,
the need for such investment is still not embedded and understood as core to museum business across the
sector. As a result, although the impact on the museum resources has grown considerably in the last five
years, many museums are yet to develop robust funding and distribution models and the required skill sets
needed to meet audience expectations.

2. As an example of increased audience access, the NHM produces approximately two video broadcasts
a week and has over 100 archived videos, many of them with supporting information. Although broadcast
live, most of the videos are accessed through our website archive and found via a search engine such as
Google. With over 2,500 being viewed each month they are an important and eVective means of delivering
rich media content about natural history to the NHM’s audiences of lifelong and formal learners.

3. This content has been made feasible by the convergence of digital technologies and the development
and uptake of broadband, allowing in-house production and distribution of digital content via the web.
Without these developments it is doubtful whether these materials would be available to the public, as their
specialist subject matter and relatively low production values make them inappropriate for distribution via
mainstream analogue or digital networks.

4. The development of mobile internet and handsets capable of accessing animations and video-
streaming gives the NHM an even greater opportunity to deliver personalized rich content to its audience,
enhancing the visitor experience both in situ and at home.

5. As mobile Internet use grows, audience’s expectations of receiving timely and relevant information
anywhere/anytime increase; for example, the use of Identification (ID) keys on flora when on walks or
historical and cultural information when visiting city spaces. Evaluation has shown that the NHM’s
audiences would welcome this opportunity to continue to explore and access a wide range of related content
in their own time.

6. Audiences also have increased expectations of delivery of rich media interactive content both within
galleries and online. Current developments in “audience-generated” content has opened opportunities for
museums to engage in two-way communication with their audiences, rather than remaining a one-way and
eVectively didactic information channel. The public no longer expects to be passive consumers of
information but active manipulators and communicators of information. The rise of wikis and bloggs
demonstrate this trend. To facilitate these expectations, the development of tools and processes that allow
visitors to engage in discussion, and create and deposit information are needed.

7. The convergence of new media technologies and the resulting sophisticated development and delivery
of content has a serious impact on NHM core business and resources. Museums need to develop and
maintain digital production values commensurate with their physical oVering, national standing and current
market values if they are to continue to engage and meet their audience’s growing expectations. Advances
in gaming technology and computer-processing power put an onus on museums to deliver the quality and
sophistication that the public expect. Unless museums can keep up with these developments and the
opportunities oVered they risk becoming increasingly anachronistic and irrelevant to audience experiences.
For many museums the creation and delivery of rich-media content (such as video and games) is now an
expected addition to their physical exhibition and significantly extends their content development and
audience reach.

8. Maintaining this capability has repercussions for museum infrastructure and resources, from content
and interpretation experts, to the digital production team. Increasingly sophisticated new media technology
has implicit requirements in resourcing Research and Development (R&D) if acceptable levels of innovation
in parallel with the commercial environment are to be delivered. Even museums that outsource production
need expertise and skills to manage and deliver quality assurance of digital development.

9. Although an increasingly high proportion of audiences access content via digital channels (for the
NHM virtual visits to physical visits are approximately 3:1), fulfilment of this digital audience’s expectations
is still not fully recognized as core to museum business. Adequate funding therefore remains an issue, as
does proven business models for recouping investment. Distribution of museums’ digital content to a wider
audience has to compete with the commercial interests of major portals and search engines, and as such has
the same diYculties as any public service distribution. Together these issues make it diYcult for museums
to adequately plan and resource the rapidly changing digital landscape.

10. Although the convergence of new media technologies has opened up museum resources to a wider
audience, and enabled development and distribution of specialized subject matter, the associated growing
expectations of audiences has meant additional pressure on museums to constantly invest and re-develop
their digital content.
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(B) The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

11. Creative content accessed via non-traditional media platforms involves the same social issues and
responsibilities as that delivered via traditional platforms. Therefore, the same regulatory environment of
restrictions to content for the vulnerable should apply.

12. New issues of regulation arise when examining the distribution models for content supplied by new
platforms and the regulation of access to the platforms themselves. Mobile carriers and portals currently
manage the majority of distribution deals for many content providers and they are primarily based on
commercial models. With the development of new mobile platforms and their increasing popularity, it is
important that the non-commercial and cultural sector maintain successful methods for distributing their
content and ensuring easy access via a range of media platforms.

13. DiVerent models of distribution need to be considered for non-profit organisations that will establish
a benchmark for access to content and that will not favour the operator at the expense of the content
provider or audience.

14. The regulations concerning audience access to media platforms, particularly mobiles, also need to be
clarified and upheld. The Stewart Report in 2005 reaYrmed that the restrictions of mobile use for under-
elevens was good practice. The eVect of this has been a reluctance shown by cultural organisations to develop
content for this age group and for potential sponsors to provide support. However, sales and usage of
mobiles to this age group continues to grow, and users are becoming increasingly conversant with using the
medium to research and source content. As a result younger audiences are consuming extensive spam and
commercial content, such as ring-tones, wallpapers, songs and television programmes, with little in the way
of learning or cultural content to provide balance. Although regulations have been put in place to restrict
under-age access to adult content there has been no consideration given to the wider cultural landscape that
operators are creating for younger audiences. This is a lost opportunity to engage with younger audiences
and increase their access to a variety of stimulating cultural and educative content.

15. As distribution of content on new media platforms becomes increasingly concentrated on a few
portals and search engines, traditional issues of restrictions on distribution for smaller, non-commercial
content producers arise. Major portals and ISP’s are gatekeepers for content distribution. Most are based
on a commercial model, eVectively restricting distribution of non-commercial and not-for-profit content.

16. The majority of content is now accessed via search engines, with giants such as Yahoo and Google
having the majority share. Public sector sites, such as the “org”, “ac”, “edu” and “gov” domains, do not
provide direct income to search engines or a share in a pay-for-placement and/or pay-for-inclusion revenue
stream. To date there has been little interest in establishing search engines that specialize in public-sector
websites. Ranking methods partly via “power popularity” of web pages do not necessarily meet the needs
of niche cultural and public sector content. Additionally there are few detailed published standards on
ranking by search engines, and search engines remain unaccountable for the ranking delivered. Without
regulation there are no safeguards that search engines will develop equitable methods of searching both
public sector and commercial websites. For public service and cultural sites this could mean that future
access to the material becomes increasingly diYcult and capricious as our web presence becomes
eVectively hidden.

(C) Where the balance should lie between the rights of creators and the expectations of consumers in the
context of the BBC’s Creative Archive and other developments

17. The Creative Archive, as it currently stands, aVords an opportunity for creators to share their work,
for it to be re-used within educational and non-commercial environments while being fully attributed. As
such, it gives great opportunity for content to be fully utilised and appreciated by a wider audience.

18. However, one significant area of tension in the “Creative Commons” concept or the BBC’s Creative
Archive arises around moral rights, or droit d’auteur, particularly that area that applies to ensuring that the
integrity of authors is not compromised.

19. Museums hold content on behalf of individuals or organisations. As custodians of content they must
ensure that the integrity of the original author is not damaged. With the topicality and sensitivity of some
of the content there is a real issue surrounding the context in which the content appears, and there is an
argument that museums must continue to be able to act as custodians of all content produced within a
Creative Commons framework. This has significant resource implications.

20. However, the progression and development of ideas is often based on the ability to be able to extend,
distort and re-examine ideas, and to put them in a diVerent context. The classic example is the drawing of
a moustache on the reproduction of Leonardo da Vinci’s Mona Lisa.

21. A question therefore arises as to whether the concept of moral rights should be re-examined in the
context of the Creative Commons, or whether they should be upheld as traditionally understood. Any
formalized framework to uphold moral rights will result in a higher level of required resources.
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22. Within a scientific arena, such as the NHM’s, this could give exciting opportunities for development,
with a formalized review mechanism and the establishment of relationships with the originating authors (or
museums) as part of a curatorial or scientific framework. However, as previously stated, this would involve
significant resources on the part of the rights holder in order to sustain and manage those relationships.

February 2006

Memorandum submitted by NESTA

NESTA, the National Endowment for Science, Technology and the Arts, welcomes the opportunity to
respond to the Culture, Media and Sport’s inquiry into new media and digital convergence.

NESTA is working to increase the UK’s capacity for innovation. We invest in all stages of the innovation
process, backing new ideas and funding new ventures that stimulate entrepreneurship. We support the
growth of the next generation of creative entrepreneurs through business training and professional
development, awards and investments in start-up creative businesses and enterprise education for young
people. During the past year we piloted schemes in business support to creative entrepreneurs in diVerent
regions, which we are now rolling out across parts of the UK. We are also beginning to have an impact on
the curriculum for potential creative entrepreneurs at undergraduate level.

We are in a unique position as both a funding practitioner and a contributor to public debate through
our evidence-based policy programme. In April we are to publish our latest research into business growth
in the creative industries. Our response to this inquiry draws on some of this material.

About NESTA and this Inquiry

1. NESTA aims to be the strongest single catalyst for innovation in the UK. Through a range of
pioneering programmes, we invest at every stage of the innovation process. NESTA’s work in the creative
industries takes the form of business support and investment, network development and research. We are
to publish new research into developing creative businesses in the next few weeks. In the last year NESTA
has helped to launch over 50 new creative businesses and invested over £1 million in creative industries in
the UK. (Annex A provides further information on NESTA’s work to support the creative industries.)

2. This inquiry focuses on the challenges and opportunities for the creative industries arising from the
development of new media platforms. NESTA’s response, which draws on the forthcoming research,
primarily addresses the first two issues of the inquiry regarding the impact upon creative industries of recent
and future developments in digital convergence and media technology; and the eVects of unauthorised
reproduction and dissemination of creative content using new technology.

3. The key points of our submission are that

— The UK’s creative industries need to be able to exploit and not be undermined by new media
platforms.

— The policy framework should assist small content producers in both accessing consolidated
distribution channels and in creating new routes to market, by providing information and advice.

— These innovations are necessary for the UK’s creative industries to respond to the threat of
stronger international competition and to exploit the increasingly global nature of these markets.

— The creative industries should be further supported in terms of business support and networking
as a means of furthering commercial growth.

Introduction

4. The UK retains many valuable advantages with regards to the creative industries. It has a wealth of
creative talent, a sustained interest in the creative industries from national and regional policymakers, a
strong reputation for education in creative subjects in higher education, and a range of well-known creative
companies and brands. We now need to leverage these advantages to ensure that the UK maximises the
economic potential of its creative businesses and focuses on developing world class creative businesses.

5. New technologies in the creation and distribution of creative products and services oVer the creative
industries massive opportunities for future growth. The UK’s creative industries need to anticipate and
exploit these developments. In particular, these new technologies open up many opportunities for UK
creative businesses to counter and circumvent existing disadvantages in distribution.
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Business Growth

6. For many creative businesses the commercial impulse appears to be just one motivation amongst
many, and not always the most prominent one. Work undertaken by Skillset found that two thirds of
independent television producers lacked a business plan, and 40% stated explicitly that their businesses are
“not primarily about making money”.57

7. Associated with low-levels of business knowledge and planning are barriers in accessing finance
because of lack of investor readiness. Another issue is that creative businesses can have trouble identifying
value in their content and suYciently protecting that value. Last year, contributors at NESTA discussion
forums on growth in the creative industries said that lack of business skills meant they sometimes could not
respond to the new structures emerging within the creative industries.

Routes to Market

8. A challenge facing many creative enterprises is how to reach clients and customers when the principal
routes to market are dominated by a small number of gatekeepers—retailers, publishers or distributors.
Gatekeepers can shape the products that come to market and impose aggressive terms of trade on their
suppliers.

— More than 80% of music sales in Europe are controlled by the four major labels.

— The eight largest book retailers have just under two thirds of the UK’s overall book market.

— Six film distributors account for 87% of the UK’s box oYce share.

— A quarter of the top-20 video games are released by just one publisher.

9. It can be diYcult for small content producers to know how to access the industry oligopolies and so
take advantage of new platforms. This is a key area where government intervention could support creative
businesses, through schemes that assist them to get access to contracts with the gatekeepers. Support for
creative businesses has tended to ignore the very real structural constraints that characterise these sectors.
Another way to look at this is from a national perspective: it might not be such a cause for concern if more
of the gatekeepers were British businesses generating more revenue for Britain.

10. However, the rise of digital communications has led to new ways in which businesses can interact,
market and sell to customers and clients. In particular, businesses are starting to disrupt and by-pass the
gatekeepers, and so transact directly without having to go through the existing distribution and sales
channels.

11. For example, there is a massive growth in new non-retail distribution channels for games, the so-
called “network games market”, which includes mobile, digital television and PC platforms. This market is
growing at more than seven times the rate of the traditional retail-based games market. By the end of 2005
the network games market is estimated to constitute 15% of total games software sales in the western
markets (Europe and North America).58

12. A new generation of publishing companies have emerged, with greatly diminished start-up costs. The
Amazon platform and relationship with digital printers means that once a book is ordered it can be printed
and delivered in seven to eight days. However, distribution is only part of the story: promoting book titles,
getting reviews and coverage are all expensive, and it is diYcult to compete with established publishers who
have extensive marketing resources and relationships with retailers.

13. Independent films struggle to reach a small number of screens outside of major metropolitan areas.
Part of the problem is the existing delivery mechanism: 35mm celluloid prints are expensive to produce and
can discourage the distribution of specialist films. The UK Film Council is addressing this with its Digital
Screen Network—a £12 million programme that enables existing cinemas to upgrade to digital exhibition
facilities.

14. The Association of Independent Music (AIM) campaigns and negotiates on a number of issues facing
independent music labels. Recently it has established AIM Digital to help its members better understand
and benefit from new media. AIM’s collective licensing deal has enabled independent labels to secure
distribution deals and negotiate revenue shares with the major download sites.

15. Filmmakers in the North of England and Scotland are being encouraged to exploit the opportunities
brought by mobile distribution platforms through Pocket Shorts. In this scheme, filmmakers, digital artists
and animators can apply for production funds (provided by NESTA) to create short films for mobile
phones. The production teams are partnered with a mentor, while workshops are held to give people a better
understanding of what can be done with the medium.

16. Digital technologies are transforming creative production and increasingly how creative goods are
sold and consumed. Business support should include routes to market, helping creative businesses with
advice on how to take advantage of these opportunities.

57 Skillset (2005), Independent Business Development Scheme, (Skillset, London).
58 Screen Digest/Entertainment and Leisure Software Publishers Association (2005), European Interactive Games—The 2005

State of the Industry Report, (Screen Digest/ELSPA, London).
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Intellectual Property

17. It is important that creative entrepreneurs can exercise informed choice about how their content is
used, understanding how to both protect and release rights to that content. For many creative enterprises
it is not so much legislation that determines how eVectively they can exploit IP, but rather knowledge and
good business practice.

18. Own-It was established in 2004 to address the growing needs of creative enterprises as they attempt to
understand and make the most of their intellectual property rights. Own-It works across the sector, advising
freelances, entrepreneurs and small businesses on how to retain, defend, negotiate, value and exploit their
intellectual property.

19. ACID (Anti Copying in Design) is a sector trade association combating plagiarism in the design and
creative industries. It was established in 1996 by a group of designers, who were becoming increasingly
concerned about copyright theft and its impact on small enterprises and sole traders. ACID works to raise
levels of understanding and awareness among designers themselves, as well as providing access to legal
services, lobbying for legislative protection, and pursuing and deterring infringers.

20. Another way to encourage informed choice in IP use, is to support enterprise education for young
people. NESTA is engaged in creating a new generation of entrepreneurs for the UK, instilling drive and
creativity at a young age. Enterprise education should include the exploitation of ideas and intellectual
property. It not only helps creators to determine their needs, but can also educate consumers and deter
piracy.

21. The retention and exploitation of IP can enable businesses to generate a wide range of diVerent and
scalable revenue streams. Some producers are managing to overcome the dominance of gatekeepers by
developing innovative new approaches and business models, and there are opportunities for such models to
be adopted more widely.

22. The lines between sectors in the industry are becoming increasingly blurred in some areas. Ideas are
exploited across a range of platforms—film, TV, books, games and so forth. The intellectual property
regime, and the wider regulatory environment, should respond to multi-platform issues. It may require a
fundamental review of intellectual property rules, accounting for industry convergence. A fresh look at the
issues could focus on how markets are structured and how the content is used. New business models should
also focus on how we capture and extract wealth, such as selling a download as a product and looking at
usage charges instead of ownership.

23. To ensure that the UK continues to innovate there may be better ways of making some content public
in order to encourage innovators to add to and exploit that content. Creative Commons and the Adelphi
Charter provide a middle ground between the extremes of copyright-control, and the uncontrolled
exploitation, of intellectual property. They focus on using a range of copyright licences, freely available for
public use, which allow creators to fine-tune control over their work, so enabling as wide a distribution as
possible. The UK needs to be a frontrunner in terms of intellectual property reforms in order to enable our
creative industries to have an international lead.

24. Much of the value of a creative enterprise lies in its intellectual property, and acquiring, defending
and exploiting these rights is critical to its success. This presents important questions as to how enterprises
can best be supported. In particular, these concern the most eVective models for providing aVordable access
to intellectual property advice, and how intellectual property advice can be better integrated into
mainstream business support, alongside finance, management and other business practices.

Conclusion

25. The UK’s creative industries need to focus on commercialisation—innovating in terms of business
models, access to and relationships with customers (including international customers), awareness and
exploitation of intellectual property, strategic and fundamental business skills, and networking within their
sectors and beyond.

26. Innovation in these areas will be necessary in order for the UK’s creative industries to respond to
stronger international competition and the increasingly global nature of these markets, cope with the
inevitable uncertainties relating to the economic cycle and generate sustainable growth through these cycles,
and exploit the structural developments in these industries and markets rather than suVer from them.

Annex A: NESTA’s Support for the Creative Industries

In the last year NESTA has invested over £1 million in creative industries in the UK, helping to launch
over 50 new businesses. NESTA’s work in the creative industries revolves around four key areas:

Education

— As part of its Creative Pioneer Programme, NESTA has created the Academy, an 11 month
programme of training events. It starts with a four-week residential programme in two stages—
the first looks at business idea exploration and the second at business building. This is followed by
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up to £35,000 of investment for the businesses with the strongest potential. The emphasis of the
programme is not only on helping individual creative businesses grow, but also on influencing the
image and profile of the sector as a progressive and sustainable driver of the UK economy. In the
first year of the Academy, NESTA invested £365,000 in 13 companies, and within a year the
companies had gone on to make £453,000.

— NESTA has worked with the Glasgow School of Art, The Lighthouse and Scottish Institute for
Enterprise on “Insight Out”, oVering business training and start-up funds for recent creative
industries graduates. This model is now being rolled out across the UK’s nations and regions, with
six up and running by 2007. Insight Out Learning is developing online materials for undergraduate
programmes that will be rolled out across Scotland this year, followed by the rest of the UK.

— NESTA is funding a number of action research projects to learn more about how to inculcate
entrepreneurial thinking into children and young people.

— With the Art, Design and Media Subject Centre of the Higher Education Academy, and a wide
range of other partners, NESTA is undertaking research to explore how higher education
institutions can enhance the entrepreneurial potential of their art, design and media students.

Business and professional development

— For participants of the Academy, NESTA runs a professional development programme that
responds to the particular needs of early stage creative businesses.

— NESTA has created “small/medium/large” in conjunction with Pembridge Partners and the
Design Business Association. In 2005 the programme took eight companies and fast-tracked them
through a high growth period with the aim of maintaining their creativity and meeting other
objectives such as an increase in turnover and stability. This project is being run again nationally
this year.

— NESTA is helping to create networking opportunities between creative entrepreneurs, investors,
sector specialists and business support agencies. A Creative Entrepreneurs Club was developed in
Scotland with The Lighthouse, Scottish Enterprise and the Scottish Executive and others have
since been launched in the West Midlands, Northern Ireland and Wales.

— “Pocket Shorts”, developed in partnership with Short Circuits, is an opportunity for new
filmmakers to experiment with mobile technologies. It oVers eight individuals from the North
West, North East and Yorkshire/Humberside regions up to £2,000 in production funding, a film
industry mentor and support in distributing their new works. The winning shorts—either a one-
minute film or four 15-second ones—for mobile phones and PDAs will also be showcased at key
UK film festivals. The project was also rolled out in Scotland this year in partnership with Scottish
Screen and Scottish Enterprise Tayside.

— “IdeaSmart” is a two year pilot project (2004–06) that provides early stage grant funding (up to
£15k) and bespoke support to creative industry start-up companies in Scotland. It is run through
the Lighthouse, working alongside a voluntary industry Panel and is funded by NESTA, Scottish
Arts Council, Scottish Screen and Scottish Executive. The project collaborates and signposts to
other relevant agencies like Princes Scottish Youth Business Trust, the Innovators Counselling
Advisory Service for Scotland, Business Gateways, Cultural Enterprise OYce, IdeasFactory and
the Lighthouse Creative Entrepreneurs Club, to oVer a cost-eVective rounded delivery for
clients’ benefit.

Finance

— The Invention and Innovation programme aims to turn ground-breaking ideas into innovative
products, services or techniques with commercial or social potential. It also prepares promising
projects for further investment elsewhere. The programme consciously tailors its services to each
and every business and provides mentoring and business management support. Through the
programme NESTA invests in new creative businesses that have commercial and social potential.
NESTA is the UK’s biggest single source of early-stage seed funding, enabling the development
of projects that might otherwise not get oV the ground.

Creating a CI Platform

— NESTA co-chairs a Parliamentary forum on the Creative Industries, bringing together leading
practitioners in the field with senior decision makers on policies and developments aVecting the
creative sector.

— NESTA held UK-wide seminar discussions with practitioners and policy-makers around the
research into investment in the creative industries in 2005, and will do the same with its new
research in 2006.
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Research

NESTA has published research on barriers to finance facing new and young creative businesses,
identifying a mismatch of expectations between investors and creative entrepreneurs.

— “Creating Value: How the UK can invest in new creative businesses”. This research reveals the
lack of private investment in the sector and the “patchwork” nature of business support and
development services. It shows how the answer lies in a more coherent “landscape” of investment
and support for new creative businesses, including a greater focus on the commercial potential of
these businesses. (Published in April 2005.)

— “Creative industries business growth and development”: NESTA’s current research, to be
published during the Creative Economy Programme, investigates business growth in the creative
industries.

To find out more about NESTA visit our website: http://www.nesta.org.uk/

28 February 2006

Memorandum submitted by Periodical Publishers Association

Introduction

The Periodical Publishers Association (PPA) welcomes the Committee inquiry into the challenges and
opportunities for the creative industries arising from the development of new media platforms.

The challenges and opportunities directly relevant to the inquiry are a daily part of the lives of the PPA
and its members. Publishing is at the heart of the creative industries. The European Commission is reviewing
the current classification of the economic activities which fall within “publishing”. Whatever changes are
eventually agreed, it is clear that publishing of magazines, journals and periodicals will remain at the heart
of the sector. The question of how they will be published in the future is central to the issues to be addressed
by the Committee.

The PPA is the trade body for UK magazine publishers. The association’s membership consists of some
500 members who publish or organise over 4,300 products or services. These include over 2,500 consumer,
business and professional magazines. PPA members also produce a large range of directories and websites,
in addition to organising conferences, exhibitions and awards.

Many PPA members oVer online services, including websites, online versions of print publications and
publications only available online, or through electronic transmission. Online publications also encompass
consumer, business to business and contract magazines, and increasingly involve the use of new electronic
rights management systems to help improve the provision of publications and services to subscribers.

Increased use of digital technologies is having a significant impact on the way in which magazine
publishers compile and design their products and services, and subsequently publish and make available
their goods and services to customers and individual consumers.

Ultimately, consumers and rights holders share the same objectives, involving aVordable access to a wide
range of content to satisfy eVective demand for consumption across an ever increasing number of delivery
platforms and devices. The successful use of new technologies (or “new media”) embracing delivery
platforms, electronic rights management systems, and technical protection measures will help to support
these ambitions, stimulating new business models and creating opportunities for business to oVer more
choice to the consumer/citizen.

This choice is proving increasingly important for the UK economy. Creative Industries are recognised as
one of the economy’s fastest growing sectors, contributing over £53 billion to the UK in 2002, accounting
for 8% of GDP; supporting 1.9 million jobs and growing at an average of 6% between 1997 and 2002, double
the rate of the economy as a whole.

In 2001 the publishing sector generated 0.82% of United Kingdom Gross Domestic Product (compared
to an EU average of 0.48%. Across the EU-25 the sector employed nearly 750,000 people, in almost 64,000
companies. Small and medium sized enterprises (1–49 employees) represented 97% of all publishing
companies in the EU, but the 0.8% of companies which employed more that 250 people accounted for more
that half of the total turnover of the sector.

The PPA welcomes the opportunity to respond to the Committee’s inquiry and would be pleased to
provide further evidence, written or orally to the Committee in support of the points raised in this response.



3382272043 Page Type [E] 08-05-07 12:54:59 Pag Table: COENEW PPSysB Unit: PAG1

Ev 424 Culture, Media and Sport Committee: Evidence

Impact of Recent and Future Developments in Digital Convergence and Media Technology

A. Media Policy for the publishing sector must increasingly take into account the way in which the
industry interacts with other creative industry sectors, particularly those providing other information
society services.59 Access to the Internet and online services is providing consumers with information search
facilities at the touch of a button. This allows publishers to provide links to detailed information on topics
which might not have been possible within the editorial constraints of a traditional magazine. Options for
readers can be developed using on line technology which provide greater choice over the way that consumers
may wish to discover and research information available through the publication. Easy access to archive
articles and information being made available on line also provide opportunities for consumers to research
background and learn more on specialist topics using services which they trust and are familiar with.

B. Consumers and businesses are now benefiting from the flexibility that digital technology aVords for
transmission of content. The same service can now be received over an increasing range of devices. Digital
“convergence” is enabling new on line magazine services to be delivered on line to portable and mobile
devices in addition to television sets. This increases choice for consumers. But just because online magazines
can be delivered to consumers as part of this wider range of services does not mean that any regulation of
the content of such publishing services should be treated in the same way as, for example, a television
broadcast service traditionally regulated under the Television Without Frontiers Directive. Divisions
between the nature of creative industry services which are understood by consumers must remain both for
eVective future application of regulatory regimes, and the way that intellectual property supports the
eVective licensing of content within services to which regulation or self regulation applies.

C. The European Commission’s latest study into the publishing sector must be reviewed, and based upon
a fully up-to-date analysis of the publishing industry.

D. Digital technology, and the opportunities which it aVords for business and consumers, has also
brought into focus the vital importance of maintaining an eVective legal framework for the protection,
licensing and enforcement of intellectual property rights. It is crucial that this importance is understood and
appreciated across government. Cross departmental initiatives such as the IP Crime Strategy and the recent
announcement by the Chancellor concerning the Gowers review into the UK’s intellectual property
framework are welcome. Continued close links with representatives across the creative industries is vital if
these initiatives are to work eVectively. It is hoped that the Committee will endorse and encourage this.

E. Technical protection measures and rights management information systems are central to enabling
digital technology to provide increased choice and opportunity for both consumers and business.

F. The PPA believes that the legal protections for “Digital Rights Management” already recognised in
law at both European level and within EU member states should be maintained,60 in order that industry can
develop and oVer an increasingly diverse choice of products and services for the consumer, including on line
and digital publications.

EVects of unauthorised reproduction and dissemination of creative content, particularly using new
technology; and what steps can be taken—using new technology, statutory protection or other means—to
protect consumers.

A. Government should support improved education and awareness to all consumers and in particular
citizens about what “intellectual property” actually is, and why it is important to them. In this context it is
important that people understand better how intellectual property is really relevant to their lives both
culturally and potentially economically.

A good example of the need for education and awareness concerns the real scope of products which might
fall under the generic description of “Digital Rights Management”. The PPA has recently set out its more
detailed views on this topic in its submission to the All Party Internet Group.61 Such education will help
ensure that consumers are better informed about the ways in which such products can work to improve
eYciency, and provide for consumer choice.

B. Copyright exceptions and limitations are traditionally applied in law only in special cases which do
not conflict with a normal exploitation of a work or other subject matter and do not unreasonably prejudice
the legitimate interests of a rights holder. This flexible test has worked well to enable and accommodate
recent rapid technological developments and should continue to be recognised and observed.

C. No specific right for libraries to circumvent technological protection measures is necessary in the light
of the discussions which are taking place between representatives of both libraries and rights owners, who
recognise the mutual interest in ensuring the right environment to stimulate creativity and invest in new
work in the future.

59 Government response to EU Commission StaV Working Paper on “Strengthening The Competitiveness of the EU Publishing
Sector”—Appendix 1 (not printed here)

60 See Appendix 2 (not printed here) and the protections aVorded by section 296 Copyright, Designs and Patents Act 1988 as
amended.

61 PPA response to All Party Parliamentary Internet Group inquiry into Digital Rights Management—December 2005—
Appendix 2 (not printed here)
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D. Rather than new rules extending the grounds for technical protection measures, and other DRM
solutions, to be overridden in the interests of access for specialist groups, voluntary systems backed by
copyright owners must be allowed to develop. It must be remembered that it is in the commercial interests
of publishers to ensure that consumers are not alienated, and that eVective demand for their products and
services is maintained.

E. The market for DRM solutions is a nascent one. There are few nascent technologies for which there
are not initial technical problems. Government and Parliament should continue to monitor developments
in the marketplace, and the way that new technical protection measures and rights management information
systems are brought to market, but recognise the careful balance of interest established by the framework
already provided for under the EC Copyright Directive.

F. Digital technology, and file sharing, have brought with them opportunities for the unauthorised use
of copyright works, including articles and magazines, at levels which would have been unthinkable of 50
years ago. The speed and anonymity of access to unauthorised material in the on line environment has
provided real challenges to all sectors of the creative industries, including the magazine industry. The
valuable work of the IP Crime Strategy and its links with industry through the National Intellectual
Property Crime Group should be noted and supported by the Committee and the industry.

G. The level of resource currently allocated by Trading Standards and other authorities for enforcement
of copyright remains a concern. But the harm being caused to the economy as a whole through unauthorised
use of intellectual property is now being recognised though the cooperative work of enforcement agencies
and industry. Implementation of s107A of the Copyright, Designs and Patents Act to give Trading
Standards Authorities a duty to enforce copyright oVences recognised in section 107 of the Act remains an
important outstanding issue. Balancing action for enforcement with the education and awareness
campaigns about the value of copyright and other intellectual property will be important. The Committee
is urged to support implementation as soon as possible.

The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms.

A. The PPA supports the current review of the Television Without Frontiers Directive.62 However, the
PPA believes that broadcast services, which are licensed, enjoy a unique position in our information society.
Regulations that apply to push-services are proportionate and necessary solely within that context. Such a
regulatory regime does not incorporate unlicensed pull-media such as website publications, and should
continue not to do so.

B. The PPA does not believe there are grounds for any extension to a Directive such as TVWF if such
extension is counter to the principle of proportionality, and such measures would be beyond those which
are the minimum needed to achieve the objective of the proper functioning of the internal market. In this
respect it is welcome that the latest proposals for amending the TVWF Directive recognise that the Directive
does not cover electronic versions of newspapers or magazines.

C. PPA believes that the existing derogated regulatory and self-regulatory regimes in Member States for
print media are wholly appropriate and proportionate to extend the responsible approach of the paper-
based print publications to that of the online media.

D. The E-Commerce Directive Article 3 Paragraph 4 (a) (i) already contains suitable provision for
derogation such that Member States may not restrict the freedom to provide information society services
from another Member State except where such measures are necessary for:

. . . the protection of minors and the fight against any incitement to hatred on grounds of race, sex,
religion or nationality, and violations of human dignity concerning individual persons.”

E. The E-Commerce Directive and the regulations implemented within the UK as a result of this are
important for the proper functioning of the developing Internal Market in e-commerce.63

The ability for new businesses to operate on line without the level of regulatory oversight which applies
to the operation of television and radio broadcasting services in the UK has already encouraged diversity
and choice of new services for consumers.

F. Overall the PPA believes that the existing copyright and other intellectual property regimes within the
EU provide for a carefully developed system of rights and exceptions which it would be wrong to alter by
changes to Articles 12 to 14 of the Directive.

G. The meaning of “hyperlink” and “location tool service” is not defined by the Directive. The Member
States which have applied additional provisions to the concept of liability of hyperlinkers and location tool
services, may find that they have failed to take account of the way that the concepts have evolved since the
Directive was adopted. The range of information services which might include hyperlinks and location tool
services is increasing. Some of these may promote unauthorised or other illegal use of copyright or other
material in which intellectual property rights exist, to the overall disadvantage of the publishing industry.

62 PPA response to European Commission issues paper on rules applicable to audiovisual content services—Appendix 3 (not
printed here)

63 PPA Response to DTI Consultation Document on the Electronic Commerce Directive: The Liability of Hyperlinkers,
Location Tool Service and Content Aggregators—Appendix 4 (not printed here)
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H. The harmonisation intended by the Directive has already been challenged as a result of some Member
States already having included liability limitation cover for hyperlinks, location tool and content
aggregation services. This lack of uniformity would be aggravated, if the United Kingdom enacted its own
additions to the liability provisions of Articles 12 to 14 at this stage.

I. The evolving e-commerce market place needs to distinguish responsibilities for diVerent types of
hyperlinks, location tool services and aggregation services. Factors that should be taken into account
include: the economic intentions of those providing the links or services; the practical business procedures
which are developing; and the importance of the protection and respect for copyright and intellectual
property rights.

Whilst wishing to ensure that copyright, neighbouring rights and other intellectual property rights are left
outside the scope of any further review of the E-Commerce Directive the PPA would hope that consultation
concerning the wider issues raised by the Law Commission in its Scoping Study 2 relating to defamation and
the law of contempt will help to show how limitations of liability in these fields warrant further discussion for
automated information links or results of searches. The way in which US law has developed to distinguish
intellectual property law provisions from the provisions limiting the liability of information content
providers for certain other civil liabilities should be considered in this context. Appendix 4 (not printed here)
includes further background to illustrate the concerns.

Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments.

A. The work of the Creative Industries Forum on Intellectual Property64 has been important in enabling
not only the weaknesses within the current legal framework to be considered and addressed, but also in
securing recognition from the government about the importance of helping people, both users and creators,
to appreciate the value of “intellectual property” as central to the future health of creative industries within
the United Kingdom. This education will play an important role in enabling the right balance to be
maintained between the rights of creators and the expectations of consumers as more and more new services
are launched in the digital environment to run alongside more traditional media.

B. The current copyright regime is flexible enough to allow owners to decide upon whether material can
be made available for others to adapt and develop.

C. The Creative Archive is a new initiative which should provide additional choice for rights owners (and
through this) for consumers. However, it is important that such initiatives are properly understood and
promoted in context.

As previously noted, the Creative Archive, and Creative Commons, along with governmental initiatives
to widen the availability of information to consumers will, unless users are properly educated, confuse and
undermine their perception of the intrinsic value of such information, and lead to the inevitable decline of
information publishing as a viable industry.

Publishers and other rights holders have no long-term incentive to alienate legitimate consumers, or to
stifle growth of eVective demand for new business models. It would be unfortunate if those who argue that
the system for recognising and rewarding the creators of copyright works is outdated, succeed in promoting
the current debate as one of rights holders versus consumers—this is not the reality.

D. Copyright exceptions and limitations have evolved over time, but the underlying principle established
in International Treaties, and more recently within Article 5.5 of the Copyright Directive, must continue to
be applied and supported.

E. This provides “Exceptions and limitations . . . shall only be applied in certain special cases which do
not conflict with a normal exploitation of the work or other subject matter and do not unreasonably
prejudice the legitimate interests of the right holder”.

F. Since the existing regime has enabled rights owners to choose whether they wish to license the use of
their works by means of sharing licences such as those developed by Creative Commons, it is unnecessary
to make legislative changes to permit them.

17 February 2006

64 Government’s response available on DCMS website—http://www.culture.gov.uk/global/publications/archive–2005/
gr–cifp.htm
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Memorandum submitted by Redeye—The Photography Network

1. Introduction to Redeye

Redeye, the Photography Network, is based in Manchester, UK, and has over 3,000 subscribers and over
10,000 regular users of its services across the North of England and beyond. It aims to form a clear picture
of the ways photographers and photographic artists are working now, and thus give them access to events,
opportunities, advice and information that are relevant to their work and diYcult to find elsewhere. We
believe Redeye is now the fastest-growing and most successful organisation of its kind in the UK.

2. 2006 Survey

In February 2006 Redeye surveyed photographers on various issues, including the eVects of new
technology on photographers’ work patterns. We received 487 responses, of whom just under half are full-
or part-time working photographers. Their work is evenly spread across editorial, commercial, social
(wedding/portrait) and fine art practice.

3. Key Findings Included the Following:

We asked those who had been working for five years or longer to compare their work now with their work
three to five years ago, and also asked them to comment on whether or not these changes were wholly or
partly caused by new technology (the internet, computers, digital cameras etc).

— 88% said that more non-professionals are getting their photography used in a professional context
because of new technology

— 74% noticed more photos and images being copied, or used on the internet, without authorisation

— 69% said that more of their clients were taking work in-house because of new technology

— 66% said that more of the kind of work they do is now going to non-professionals and students
because of new technology

— 64% thought they were being undercut more often because of new technology

— 61% noticed a general reduction in fees, 52% noticed a reduction in the amount of commissions
they had received, and of those 73% thought that was caused by new technology

— 50% thought that the total time they spent on a job was longer (27% disagreed)

— 50% thought their work was getting more diYcult (25% disagreed)

— 77% have diversified the kind of work they do within photography in the last three to five years

— 46% have diversified the kind of work they do other than photography in the last three to five years.

Copyright:

— 33% had noticed more clients asking for copyright than three to five years ago

— However 53% did not use licensing with commissions, or didn’t know about it.

We also asked for comments on the above issues. The following summaries are listed in order of the
number of comments received (most popular topic first):

— A large number of respondents said that cheap stock (library) photography, often produced by
non-professionals, was having a major impact on professional work;

— Digital manipulation allowed companies and designers to make more of poor photography;

— It was easier for beginners to give the illusion of competence and thus get a foot in the door;

— Many beginners wanted publication regardless of what they were paid, and clients are taking
advantage of the flood of freelances;

— Some said that the skills of the photographer are still important.

4. Discussion of the Issues

4.1 Changing work patterns

These results indicate major changes in the way photographers are working. Times are certainly harder
for photographers and new technology is a major cause of this. Overall reduced fees and a reduction in the
amount of professional work may well be caused by the following:

— Cheap non-professional stock photography flooding the market.

— Work being taken in-house and done by non-professional company staV and are also connected
with:

— The increase of unauthorised use of photographs and digital images;
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— The lack of knowledge of copyright and licensing issues by photographers; and

— Exploitation of this by clients.

4.2 Copyright

Redeye notes that while the number of clients demanding copyright is still in the minority, it is growing,
and if the current rate of growth in this practice is sustained, it is expected to become a majority within a
generation. This practice of enforced copyright assignment contravenes the spirit of copyright protection
generally and of the 1988 Copyright Designs and Patents Act specifically, which are intended to protect the
individual creator’s work. However many individual creators are finding they cannot get work without
giving up their copyright.

Redeye is particularly dismayed that the government sets such a bad example on this. Almost all
government departments now demand copyright. The guidance issued by the OPSI on copyright in works
commissioned by the crown is worded so as to encourage departments to seek assignment, with no note of
the disadvantages of doing so listed below. (see http://www.opsi.gov.uk/advice/crown-copyright/copyright-
guidance/copyright-in-works-commissioned-by-the-crown.htm)

Redeye notes the following on the question of enforced assignment of copyright:

— The future earning potential of creators from their own material is negated, so up front charges
will need to increase significantly.

— Long-term, creators who assign copyright, who do not increase up-front charges, and who find
themselves unable to work will have a greatly reduced earning potential. Creators in general tend
not to have good pension provision. It is likely that many more will be impoverished in old age.

— Assignment of copyright discourages creators from giving the client any more than the bare
minimum required.

— Almost all of the top photographers in this country refuse to assign copyright.

— It is highly likely for these last two reasons that clients who demand copyright are therefore getting
second-rate work.

— It is possible for creators to use a licence similar to that recommended by Creative Commons,
which allows certain types of free public use of material while copyright is retained by the creator.
However some creators are reluctant to do this while the policing of unauthorised use is so lax.

Redeye also notes that the use of licensing, while vital to any solution to these issues, is poorly understood
by both photographers and many of their clients.

Finally we note that these problems are greatly exacerbated by the rise in so-called citizen journalism.
Many members of the public are sending phone-camera pictures to be published without being paid for this,
and realise too late that they have lost control of their work. Publishers and broadcasters are exploiting the
lack of knowledge of the public on these matters, and profiting substantially.

4.3 Protecting creative content from unauthorised usage

Misuse or unauthorised use of digital images and photographs essentially falls into one of four categories:

— Images are circulated with no identifying mark and re-used because the end user cannot tell who
the creator was;

— The identifying mark in the image cannot be found because of incompetence or software
incompatibility;

— The identifying mark in the image is removed;

— The identifying mark is changed to indicate a diVerent creator.

Redeye notes that this can be a complex matter and that users of unauthorised material often claim
ignorance.

We also note that penalties for oVenders are low—in fact they are often only identical to the charges that
would have been legitimately made.

While market traders are regularly taken to court for breach of copyright when selling pirate videos, we
hear far fewer cases of a large publishing house being taken to court for breaching copyright of individual
creators. In most of the latter cases, even one as high-profile as Linford vs TSPL, an out of court settlement
is reached where the creator receives only the fees he or she ought to have been paid anyway.

There is little incentive for those breaching the copyright of individual creators to desist. There is
anecdotal evidence that large photolibraries are treated better by clients than individual photographers in
this matter.
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Notes on protecting digital images:

Traditionally prints or slides were circulated with a stamp or sticker on and it was very easy to tell who
the creator was.

Regarding protecting digital images, there are essentially four methods of marking an image with some
information about its creator and/or caption:

(1) The file name. This very short text area is often limited to 32 or even eight characters. It is very easy
to read and change.

(2) Metadata. This is text, typically caption and creator details, saved in a special area of every digital
image. It is fairly easy to read using certain software, and some details can be changed or stripped
out. It is becoming a universal standard.

(3) Visible text in the image. Typically this will be a strip of information at the bottom or side of the
image, or a short piece of text with a copyright symbol visibly superimposed on the image.

(4) Invisible watermarking. Information embedded in the image that is hard or impossible to move,
and usually requires proprietary software to apply or read. There is no universal standard and the
software concerned usually has a financial cost.

In the absence of a universal watermarking standard, metadata is the most useful universal standard for
marking images with creator details. However Redeye notes that over 90% of the digital images and
photographs received into its oYces contain no user-assigned metadata. It is also possible to set up certain
software used by picture desks to strip metadata out of an image. This is analogous to tearing out pages in
a novel that contain the name of the author. Although it is hard to trace instances of this happening, we
have anecdotal reports. Such practice may well be illegal.

5. Redeye’s Recommendations

— Penalties for large scale and systematic breach of copyright or unauthorised use of images should
be increased, and help given to individual creators in protecting their rights.

— The practice of blanket enforced assignment of copyright should be strongly discouraged.

— The practice of licensing should be much more widely disseminated and understood among those
making and particularly commissioning creative content.

— Consideration should be given to supporting alternative licensing models provided they can be
policed.

— Government departments should be requested to give much stronger support to individual
creators in the matters raised above.

— Work should be done to raise the profile of these issues at colleges and universities, not just those
teaching photography but also PR, management, publishing and similar subjects.

— The usage and respect of metadata should be encouraged.

— Guidance needs to be issued on the legality of removing copyright information from digital images;
this practice should be clearly illegal, and software companies alerted.

14 March 2006

Memorandum submitted by RNIB

Introduction to our Response

We have set out our responses to the Committee’s inquiry under the four question headings of the original
press release. Within these questions we address two broad areas; what needs to be done to ensure that blind,
partially sighted and other disabled people are not excluded from new media in terms of access to TV services
and, secondly, the role that new media and technology can play in improving access to written information
for blind and partially sighted people, but which is currently not being harnessed due to a lack of government
support. We also raise issues around problems that Digital Rights Management schemes are creating for
disabled people through establishing barriers to achieving equal access to content.

Who We Are

We are the UK’s major agency serving blind and partially sighted people, dedicated to achieving positive
change and greater inclusion in all aspects of life for the two million people in the UK with sight loss.

Full and equitable access to information is essential if people with sight loss are to compete on equal terms
in education and employment. It is also essential to full enjoyment of all aspects of daily life and of the
potential advantages which modern technology brings. We devote significant resources to trying to ensure
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that blind and partially sighted people are not left behind by advances in technology and communication,
be it in the fields of broadcasting, telecommunications or publishing. This is an extremely challenging task,
given the speed of development in these fields.

Why this Inquiry Matters to Blind and Partially Sighted People

1. Access to information

Each year less than 5% of books published in standard print become available in formats such as large
print, audio or braille that people with sight loss or dyslexia will be able to access. There are some two million
people in the UK who find it diYcult or impossible to read standard print or recognise a friend across the
street. Up to a million other people find conventional reading diYcult as a result of dyslexia or other barriers.
So three million people are experiencing a chronic shortage of information that is accessible to them and
are being denied their right to read.

2. Digital Rights Management

Digital Rights Management (DRM) systems applied to e-Books and e-Documents can prevent access by
blind and partially sighted people who use assistive technology to read the screen or to control the computer.
In those circumstances, the blind user is prevented from achieving the same degree of access as his sighted
counterpart, or indeed any access at all.

3. Access to television services

Audio description, the access service for blind and partially sighted people on TV (audio description is
an additional narration that fits in between dialogue to describe action, body language, scenery—anything
that will help a person with a sight problem to follow what is happening on the screen) is a recent innovation.
Audio description provision still stands at low levels with about 8% of programmes being described on the
major channels, going up to maximum 10%. Therefore as technology changes and convergence takes place,
we are extremely concerned that disabled people are not left behind, unable to access new media services or
use the equipment needed to receive and interact with those services. We believe this is a real and serious
possibility, unless action is taken to ensure that technology and services are designed to be accessible.

Question 1: The impact upon creative industries of recent and future developments in digital convergence and
media technology

We are excited by the opportunities presented by converging digital technologies and the potential they
have to improve disabled people’s access to information. Currently, if we look at the production of books
in accessible formats such as large print, audio and braille, charities undertake most of this work. This is
done post-publication of the standard print work, using traditional methods, such as scanning text into a
digital format.

We believe that with new technology, partnerships and business models, we will be able to achieve
simultaneous publication of works in a range of formats, and availability of accessible titles through
mainstream retail and library sources. This will allow a huge increase in the number of books that become
available in accessible formats (currently less than 5% of those published each year), and allow works to be
produced in accessible formats as the same time as standard print versions, and not months afterwards as
can be the case now.

Mainstream publishing processes and the production of accessible formats are converging. We believe
that Daisy (a format based on an open e-book standard, that allows text and/or speech to be indexed at
several levels, permitting searching, browsing, bookmarking and retrieval) is “a better way to publish” and
that its adoption by the publishing industry would be of benefit to all. Pending this, those publishers who
use XML (mainly academic journals) are using a format from which temporary or permanent audio, larger
print or Braille can be produced in a relatively straightforward way.

The role of government in supporting developments in media technology for disabled people

We are currently working in collaboration with the publishing industry to start running pilots aimed at
finding the most cost eVective way of turning publishers’ various formats into XML, from which accessible
formats can be readily produced. This pilot, and indeed the whole accessible format sector, is hampered by
Government’s continued refusal to accept the creation of accessible reading material as a legitimate area for
public expenditure. More specifically, we have to date been unable to secure from the DCMS “Culture on
Line” fund or any other public source the £200k needed for this first pilot.

With the active involvement of the Publishers Association, the Publishers Licensing Society and some
major publishing houses, we have been embarking on a pathfinder project to develop a partnership between
the publishing industry and the voluntary sector. In simple terms, this involves publishers making their
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digital content available in secure conditions for conversion to an XML file. The XML files would be held
in trust by an agency such as RNIB and used as the source for accessible format copies for order by
customers such as bookshops, libraries, schools or blind individuals. None of this demands any significant
financial outlay by publishers.

The most exciting aspect of digital technology is that it allows a range of accessible formats to be produced
from a single master file, once this has been properly structured. Larger print, braille and synthetic audio can
be produced to suit an individual’s needs, while human audio recordings can now be digitised and indexed.
Increasingly, reference material and other titles can be accessed flexibly by means of the Daisy Format.

New technology in action

The industry is already harnessing new technologies. For example, Borders announced to the book trade
at the Frankfurt Book Fair, October 2005, a partnership with on-demand printers Lightning Source to bring
a much greater range of large print titles to the market. We believe that this will be publicly announced in
March. This is a very welcome development and will mean that a print disabled person will be able to order
a large print version of a book in Borders, which Lightning Source can produce in a short time.

The Committee’s previous recommendations in this area

The Committee included in its report on libraries, published in March 2005, a recommendation that
DCMS take the lead in securing greater funding for the creation of accessible formats (para 111 and
recommendation 37). DCMS, in its response issued in July 2005, referred to the work currently being
undertaken by DTI oYcials with RNIB and others to establish a pilot project to improve the amount of
books made available in accessible formats, but was silent on the issue of funding, implying that the
procedures under development would need no money.

However, responding to the same Select Committee report, the Government announced on 20 July 2005
that it was making £4 million of new money available for improvements to the public library service. Clearly,
funding can be released if ministers are convinced that an adequate case has been made.

As part of the Framework for the Future implementation plan, the Museums, Libraries and Archives
Council (MLA) commissioned a feasibility study: “Reading material for VIPs (visually impaired people):
using digital publishing workflows—Feasibility study of the potential for publishers to provide their
electronic files of books to agencies for people with visual disabilities before publication”. This Study,
published earlier this year, concluded that there was ample scope to develop work in this area, and made a
number of recommendations for progress. Although some of those have been taken up by the DTI work
referred to above, many still await attention.

However, we are very disappointed at having been unable to secure the £200 thousand needed for this
first pilot project from the DCMS “Culture on Line” fund, or any other public source. It seems that despite
the Committee’s previous recommendation on DCMS’ role, we are yet to see a clear commitment from
government, joining with the voluntary and publishing sector, who have together already made important
steps towards securing the benefits of new technologies for the timely production of much greater number
of accessible format books.

Question 2: The extent to which a regulatory environment should be applied to creative content accessed using
non-traditional media platforms

Access services for disabled people and non-traditional media platforms

From a consumer perspective, the distinctions between the diVerent platforms that content can be
received on is becoming blurred, for example with services such as HomeChoice and the future BT on-
demand oVering. Content can be received via a PC-based platform over the internet without it having the
“feel” or “look” of a PC, and without the consumer being fully aware that he/she is downloading from an
internet site rather than watching a traditional broadcast stream. In addition, as technology develops,
consumers will increasingly be able to receive content on one platform and record it to play on a diVerent
platform. For example, it will be possible to receive TV programmes via a Freeview box, record with a PVR
(personal video recorder) and via a wireless connection transfer the contents for viewing on a mobile phone
handset or gaming console.

With these developments in mind, it is important to ensure that the requirements on broadcasters to
provide access services for disabled consumers, such as audio description for blind and partially sighted
people, are not limited to traditional ways of receiving television. If these requirements are not extended to
non-traditional media platforms, the provision of services such as audio description will reduce over time
as more providers move to new platforms, instead, or in addition to traditional platforms.
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RNIB is strongly of the opinion that it would be against the spirit of the 2003 Communications Act not
to extend to non-traditional media platforms the requirements to provide access services such as audio
description. Given the growing importance of these new platforms, now is the right time to introduce
regulation that secures access to television for blind and partially sighted people, so it is guaranteed for
the future.

Access to information

Our main points on regulation needed to ensure access to information:

— Digital Rights Management (DRM) schemes and technological protection measures should be
designed in such a way as not to reject disabled people using screen reading technology to gain
access.

— Publishers must not be able to “disable” text to speech features in e-books, leading to the exclusion
of disabled people using Access Technology.

— Where a format such as pdf has accessibility features, these should be the default settings and all
users should be strongly encouraged to use them.

— Where items have been made inaccessible, however inadvertently, to users with sight loss, speedy,
robust and eVective legal and administrative recourse must be open to them as beneficiaries of
copyright exceptions who are being denied by technology the rights the copyright law confers on
them. Current arrangements are inadequate.

— Public procurement measures should be used to ensure that public bodies purchase only accessible
systems for the management of their own content.

Additional information on each of these points.

Digital Rights Management: Restrictions for disabled people using Access Technology

Blind, partially sighted and other print disabled people read electronic material by modifying the way in
which it is presented, without modifying the content. They may do this through screen magnification
software, transformation into synthetic audio, or the use of a temporary, or “refreshable” braille display.
In some instances the software with which to make these changes is incorporated within mainstream
packages, but the most flexible and adaptable solutions are achieved via dedicated “screen reader” software.
The term “assistive technology” is used to refer to these forms of access.

Access problem with DRM Schemes

Digital rights management schemes, or the technological protection measures within them, can react to
assistive technology as if it was an illicit operation. Thus, the DRM systems applied to e-Books and e-
Documents can prevent access by people who use assistive technology to read the screen or to control the
computer. In those circumstances, the blind user is prevented from achieving the same degree of access as
his sighted counterpart, or indeed any access at all.

Problems with speech output software

A second problem can be the “disabling” of speech functions in a particular publication. While e-book
readers may have the facility to reproduce synthetic speech, the rights holder can apply a level of security
which prevents this from working. A person with sight loss can thus buy a book but find herself unable to
read it.

RNIB has been contacted by several people who have purchased e-Books from both major retailer and
small publishers, only to find that they are unable to read them because of the way that the DRM has
been applied.

For example, Lynn, a person registered blind and from London, bought a Bible from Amazon, and found
that the content was locked in such a way that she could not read it with her screen reader. She contacted
Amazon who advised her to contact the publisher. Having taken this extraordinary step, she was told “there
is nothing we can do about it”.

RNIB views this as discriminatory practice, as publishers are erecting barriers to access, however
unwittingly. We do not believe there are commercial or technical reasons for this to continue.

This situation is in fact deeply ironic, since an e-Book can be a great way to make publications accessible
to people who cannot read print. It is unsatisfactory and unnecessary because technology companies such
as Adobe have actually taken steps to ensure that content can be protected and yet access still provided to
disabled customers. Therefore we want to see regulation secured to preserve rights of legitimate access for
disabled people.



3382272045 Page Type [O] 08-05-07 12:54:59 Pag Table: COENEW PPSysB Unit: PAG1

Culture, Media and Sport Committee: Evidence Ev 433

(The additional information below is drawn largely from “Accessing and Protecting Content”, by
Garnett, White and Mann, a report prepared during 2005 by RNIB within the European Accessible
Information Network Project, www.euain.org, funded by the European Commission).

Ensuring that accessibility settings within programmes are not disabled

Both Adobe Security and Adobe DRM can be configured to restrict the use of access tools such as screen
readers. Typically, a commercial document or e-book in PDF format will have all accessibility features
disabled. This is not the default position but is easily and most often selected by commercial publishers.

Microsoft e-book reader sells most of its titles with an “owner exclusive” level of security. In addition
to having this “anti-piracy” function, the Owner Exclusive book also has use restrictions that apply to the
legitimate owner of the e-book. In particular the text-to-speech capability that is built into Microsoft Reader
for accessibility purposes is disabled. Similarly, “Owner Exclusive” limits use of the product to one device,
which prevents a visually impaired user from downloading from a desk top PC to a more congenial device
such as a lap top braille notetaker.

The objective of applying DRM to a piece of content is to define and implement the rules for the access
to and use of that content. To achieve this, the DRM system has to operate in a controlled and trusted
environment in which it is able to control all the options available to a user of the content. This control
requirement extends to accessibility tools ı and explains the problems which have arisen in a conflict between
DRM and accessibility. The Microsoft text to speech (TTS) synthesis tool has a broad functionality which
is also incorporated in the Adobe Acrobat Reader. As a tool it is considered to pose a threat to DRM
controlled content because of its broad functionality and because it does not connect in a trusted manner
with the DRM system. This is why the DRM system in the Microsoft e-Book Reader application blocks the
use of the TTS tool when the DRM is configured to manage the rights in premium (commercial) content.
This was originally the default position with the Adobe Reader.

How do we address these challenges?

There are essentially two ways in which this problem can be addressed. The first is to set up a system where
the DRM mechanism is able to recognise a trusted accessibility tool and then unblock access to content for
that tool. The second way is by devising instructions, expressed through the rights expression language,
which are available to authorised users of trusted access tools.

Adobe has already initiated a program incorporating the first approach. The DRM system used in the
Adobe reader is now able to recognise and establish a trusted relationship with at least two accessibility tools
(Window-Eyes and Jaws screen readers). Allowing access to DRM protected by content is now reportedly
the default position of the reader.

The eVect of this trusted relationship between the reader and the accessibility tools is that access (including
text to speech) can be facilitated without in any way derogating from the security level applied to the content
generally (eg no printing, no altering, no saving to alternate formats).

To achieve this relationship, third party applications are submitted to Adobe for testing the security and
compatibility issues. To quote from Adobe’s Loretta Guarino Reid, in a response to an enquiry from the
RNIB “Techies” e-mail list dated 15 December 2005: “Our solution depends on a special mechanism that
vendors can use to identify themselves as trusted clients. To implement this properly really requires suitable
operating system support to provide a secure channel to trusted client programs, and a good mechanism for
validating the identity of the client program.” Thus the feasibility of access to Adobe DRM through assistive
technology has been established, but eVective realisation remains protracted and by no means universally
rolled out.

The legal background to technological protection measures

International treaties have long permitted national legislatures to introduce exceptions and limitations to
copyright in various circumstances, including exceptions and limitations for the benefit of people with a
reading related disability. The UK Government was tardy in this respect, but has now introduced exceptions
for visually impaired people through the Copyright (Visually Impaired Persons) Act 2002. However,
technological protection measures can negate these exceptions if they make it diYcult or impossible to access
material in the first place.

At international level, the WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms
Treaty (WPPT) require, in Articles 11 and 18 respectively, legal protection for rights holders using
technological protection measures. They make no specific provisions to protect the beneficiaries of
exceptions to copyright.

The UK and the European Union will shortly be ratifying these treaties. To pave the way for this, an
Order designating the two “WIPO internet treaties” as European Community treaties has recently been
debated and approved in Parliament. The Order still needs to be made in the Privy Council.
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Fortunately, the European Copyright Directive* is more helpful. While it, too, seeks adequate safeguards
for rights holders against the circumvention of technological protection measures, it does state in Article
6.4.1:

“. . . in the absence of voluntary measures taken by right holders, including agreements between
right holders and other parties concerned, Member States shall take appropriate measures to
ensure that right holders make available to the beneficiary of an exception or limitation provided
for in national law in accordance with Article 5(2)(a), (2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e)
the means of benefiting from that exception or limitation, to the extent necessary to benefit from
that exception or limitation and where that beneficiary has legal access to the protected work or
subject-matter concerned.”

Article 5.3.b. is the one relating to exceptions and limitations for the benefit of people with a reading
related disability. Hence the Directive envisages protection against technological exclusion for such users.

* Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society.

The UK Government transposed this part of the Directive into UK law in Section 296Z of Statutory
Instrument 2003: 2498. The procedures set out in that Section have not yet been fully put to the test.
However, they appear slow and cumbersome, and are unlikely to help someone such as a student with an
urgent need to consult a particular document, which is not available in a format they can access.
Furthermore, they appear to lack teeth in situations where a rights holder is reluctant to comply with a
determination by the Secretary of State.

The Society of College, National and University Lecturers (SCONUL) has also very aptly pointed out:

“In libraries in higher education we are faced with a conflict of laws. The Special Educational
Needs and Disability Act 2001 requires (at section 28) institutions to ‘take reasonable steps’ to
allow disabled people to enjoy facilities on an equitable basis vis-à-vis their peers. Yet librarians
are forbidden by s.296ZA of the Copyright Designs and Patents Act, 1988 (as amended by S.I.
2003: 2498) to interfere with protection measures even to make ‘accessible’ copies for visually
impaired people. In practice the means of escape from this conflict of laws are very cumbersome.”

The role of Parliament

We should like Parliament to consider ways of strengthening these provisions in favour of the beneficiaries
of exceptions. To permit circumvention in certain well-defined circumstances would be helpful. That alone,
however, would not be the total answer, as the potential user might not have the necessary skills to
circumvent. Prompt legal or administrative measures are also required.

European Initiatives

As already noted, the European Union has recognised that copyright exceptions for disabled people may
be compromised by the technological protection measures within DRM Systems. Subsequent to the passage
of the Directive, the Commission conducted work on DRM. This illustrates that the whole issue remains
fluid and largely untested, and that interoperability and protection of consumer rights are key issues which
still need to be safeguarded.

Public procurement measures should be used to ensure that public bodies purchase only accessible systems
for the management of their own content

In December this year the Disability Equality Duty within the 2005 Disability Discrimination Act will
come into force. This duty will require all public sector bodies to promote equality of opportunity for
disabled people, whether as employees or users of services. We believe that this duty will have a significant
impact in the way that public bodies conduct their procurement tendering processes and ultimately in the
accessibility of the equipment and software they are purchasing.

Currently we know of a number of systems that have been implemented within public sector bodies that
have been inaccessible for disabled people to use, because they have not been compatible with diVerent types
of Access Technology. In relation to DRM, we believe that the Disability Equality Duty will require that
systems put in place do not restrict access to content for disabled employees or service users. This will
therefore range from internal resources within a body used by staV to information on websites used by
the public.

Question 3: Where the balance should lie between the rights of creators and the expectations of consumers in
the context of the BBC’s Creative Archive and other developments

Blind and partially sighted consumers expect to have the same possibilities to download material and/or
watch it after its original transmission date as other consumers. This implies that creators of on-demand
services have to make their navigation, programming and usage fully accessible and to incorporate
accessibility and testing with disabled consumers at an early development stage.
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Conclusions and Recommendations

1. The impact upon creative industries of recent and future developments in digital convergence and media
technology

— Government must accept its role, in partnership with the voluntary sector and publishers, in
tackling the lack of accessible information available to print disabled people through securing the
benefits of new technologies for the timely production of much greater number of accessible format
books. We believe that this should take the form of funding from DCMS for the pilot scheme
mentioned in our response to question 1.

— We believe that DCMS has not taken appropriate note of the Committee’s March 2005 report on
libraries that recommended DCMS take a lead role in securing greater funding for the production
of accessible format books.

2. Regulation

Digital Rights Management issues

— Parliament and Government have an important role to play in streamlining and clarifying the
procedures required when inadequately designed DRM schemes throw up barriers for users with
sight loss. Mechanisms are required which can lead to a prompt resolution of this sort of diYculty.

— The Government announced on 2 December 2005 that it was setting up an independent review of
UK intellectual property law under the chairmanship of Andrew Gowers. These issues must be
covered by that review.

— The publishing and IT industries also have an important role to play. The developers of DRM
schemes should apply principles of universal design. They must address the impact of DRM on
readers using assistive technology, ensuring that such technology is recognised as legitimate and
authorising appropriate manipulation of the way in which content is presented. It is also in
publishers’ interests to ensure that the way in which their assets are packaged do not limit the
number of potential customers.

3. Regulation of non-traditional media platforms

— RNIB is strongly of the opinion that it would be against the spirit of the 2003 Communications
Act not to extend to non-traditional media platforms the requirements to provide access services
such as audio description. Given the growing importance of these new platforms, now is the right
time to introduce regulation that secures access to television for blind and partially sighted people,
so it is guaranteed for the future.

4. Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments

— Blind and partially sighted consumers expect creators of on-demand services to make their
navigation, programming and usage fully accessible and to incorporate accessibility and testing
with disabled consumers at an early development stage.

28 February 2006

Memorandum submitted by The Royal Society for the Encouragement of Arts,
Manufacturers and Commerce (RSA)

Key Recommendations

— When assessing the impact on the creative industries of new technology, there should be an
acceptance that economic and social benefits of creativity and innovation are best served by
shifting the balance of intellectual property (IP) protection away from rights holders towards
consumers.

— The use of Digital Rights Management (DRM) technology acts against the public interest by
unnecessarily restricting access to creative output.

— The principle behind the Creative Archive is very much to be welcomed—people and organisations
should only need to pay once to access material produced at public expense. But the full benefits
of this approach in promoting economic activity will be lost if DRM technology is deployed too
widely and if the prohibition against commercial exploitation of the content remains in place.
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Introduction

I am delighted to make this submission to your timely inquiry on behalf of The Royal Society for the
encouragement of Arts, Manufactures and Commerce (the RSA). The RSA is an independent, non-aligned,
multi-disciplinary registered charity with over 22,000 Fellows.

The encouragement of learning and creativity has been the fundamental aim of the RSA since its inception
in 1754. The creation, protection and utilisation of bright ideas is critical to this, as the RSA recognised when
it drew attention to the parlous state of the country’s Patent laws in the 19th Century and continues to do
so with its various projects today.

One such project, the Adelphi Charter on Creativity, Innovation and Intellectual Property responds to a
profound challenge of the 21st Century: how to ensure that everyone has access to ideas and knowledge,
and that intellectual property laws do not become too restrictive.

The Government’s appointment of Andrew Gowers to review the UK’s IP framework is a unique
opportunity to examine the fitness for purpose of this country’s complex IP protections. Spurred by the
challenges presented by new media and new methods of content distribution, this should be a root and
branch review from which some basic principles of IP management and reform are established. Such
principles would provide a coherent basis for the further development of IP laws, in which the balance
between rewarding and encouraging creativity and protecting the public interest is properly maintained.

IP Principles and the Adelphi Charter

Managing the ownership of ideas is crucial to any country’s economic and creative success—it shows that
speculative eVort can be rewarded and encourages innovation. The contention of the RSA Adelphi Charter
is that today’s intellectual property laws often fail to serve the public interest, and regularly work against it.

In the case of the availability of pharmaceutical drugs in the developing world, for example, the interests
of large corporations are in potential conflict with a clear public health emergency. And yet this is only the
most high-profile example of the public interest being done a disservice—in music, for example, access to
the creative genius of generations is increasingly restricted to serve the interests of large recorded music
corporations, not the young artists of today.

Drawn up by an international commission comprising distinguished scientists, artists and legal experts,
the RSA Adelphi Charter, launched in October 2005, sets out new principles for copyrights and patents, and
calls on governments to apply a new public interest test to any systemic change. The charter calls upon
national governments and the international community to adopt the following fundamental principles:

— The purpose of intellectual property laws should be to enhance creativity and innovation.

— Governments should ensure their IP laws serve as a means of achieving creative, social and
economic ends and these laws must not take priority over basic rights to health and education.

— The public interest requires a balance to be struck between the monopoly rights implicit in
intellectual property laws and the free competition that is essential for economic and creative
vitality.

Specific Proposals

The Charter is predicated upon a public interest test, which requires that:

— Intellectual property protection must not be extended to abstract ideas, facts or data.

— Patents must not be extended over mathematical models, scientific theories, computer code,
methods for teaching, business processes, methods of medical diagnosis, therapy or surgery.

— Copyright and patents must be limited in time and their terms must not extend beyond what is
proportionate and necessary.

— Government must facilitate a wide range of policies to stimulate access and innovation, including
non-proprietary intellectual property models such as open source software licensing and open
access to scientific literature.

— Intellectual property laws must take account of developing countries’ social and economic
circumstances.

— There should be an automatic presumption against extending intellectual property laws. The
advocates of change must demonstrate why their proposals are in the public interest.

Addressing Specific Points Within the Committee’s Terms of Reference

There are two aspects within the Committee’s terms of reference that are of particular interest to the RSA,
which I shall address in turn: the impact of Digital Rights Management technology and the matter of the
BBC Creative Archive project.
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Digital Rights Management (DRM)

You specifically ask “what steps can or should be taken—using new technology, statutory protection or
other means—to protect creators” in respect of the dissemination of their creative content.

The relevant protective measure here is the increasingly widespread use of what have become known as
DRM technologies. Their growing prevalence is a concern for the RSA not simply because of what such
technologies are capable of in the abstract, but because that prevalence risks becoming self-continuing—the
more a company becomes dependent on the restrictive power of software to ring fence access to content, the
more it will invest in ever more sophisticated mechanisms for doing so. Given the Adelphi Charter and the
RSA’s presumption that there is an economic upside if systems of access to knowledge are as free as possible,
this proliferation is clearly a negative development.

This is also the view of the National Consumer Council (NCC), which believes proliferation would
undermine consumers’ existing rights under consumer protection and data protection laws.

The NCC, which has campaigned against the proliferation of DRM use by copyright owners in the
recorded music sector, goes so far as to challenge the traditional view of consumers as being at the end of
a value chain merely being supplied a range of products. The NCC makes the point that this view ignores
the range of ways in which value is created in a modern knowledge-based economy—“and the role
consumers can, and do, play in innovation and the co-creation of products and services”.

The Creative Archive

The second specific point within your terms of reference on which we hold strong views is the issue of the
BBC-led Creative Archive project and the extent to which the balance of rights holders and consumers is
out of kilter. Our view is that a lot more needs to be done to ensure that in the rush to update the IP legal
framework for the digital age, the interests of consumers and citizens are adequately represented.

The Creative Archive is a project whose rationale strikes the RSA as hugely worthwhile; it registers the
fact that publicly funded creative output has already been paid for by consumers/taxpayers once and should
not therefore be charged for again through copyright licensing arrangements. It also, regularly throughout
its publicity materials, states as its aim the promotion of new forms of creative endeavour.

For both these reasons, the RSA consider the Creative Archive licensing arrangements to be very much
a step in the right direction—and a model we would like to see replicated across other forms of publicly
funded information.

We have two concerns on this matter, however, reflecting the view that, at least in its implementation, the
Creative Archive concept does not go far enough. The first relates to DRM technology, which—as we have
indicated above—was used extensively in the Creative Archive pilot; to ensure that the terms of the licensing
agreement through with the Creative Archive is accessed are complied with.

Our second concern is based on the prohibition of the commercial exploitation of material within the
Archive, which seems to us to undermine one of the central benefits of any liberalisation of the IP legal
framework—that it would promote new forms of economic activity that would comfortably outweigh the
initial cost. The RSA is in the process of commissioning research that will quantify this opportunity cost
and I will revert with additional information when it becomes available.

Conclusion

Despite these caveats, the concept of publicly funded material not needing to be paid for twice is
immensely important and is one that should be replicated across diVerent forms of public sector
information.

A clear example of this is the use made of weather data, which the United States Government makes
available to anyone at the cost of reproduction. The information may be provided for free, but a thriving
private weather industry has sprung up that takes the publicly funded data and then adds value to it. In the
UK, such data is sold on at a premium under Crown Copyright.

One study estimates that whereas Europe invests ƒ9.5 billion in weather data and gets approximately
ƒ68 billion back in economic value—a seven-fold multiplier—the US invests twice as much (ƒ19 billion)
but gets a return of ƒ750 billion, a 39-fold multiplier.

I attach a briefing note covering RSA’s views on this subject in more detail that I trust you will find of
interest. I also attach a full copy of the Charter itself for your review. (not printed here)

28 February 2006
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Memorandum submitted by Skillset

Skillset

1.1 Skillset, Sector Skills Council (SSC) for the audio visual industries, covers television, film, radio,
interactive media, computer games, animation and photo imaging.

Skillset is a UK wide, industry-led orgainsation licensed by Government to tackle the skills and
productivity challenge by sector.

1.2 Skillset was one of the first SSCs to receive its license and, after the publication of the Governments
White Paper: 21st Century Skills, was selected as one of just four Pathfinder SSC tasked with pioneering
Sector Skills Agreements.

In May 2005 Skillset published three detailed skills strategies for film, television and interactive media,
nine English regional skills strategies and separate and distinct strategies for both Wales and Scotland. We
are currently working on developing a strategy in Northern Ireland.

After negotiations with our public agency partners in England and the devolved administrations to
achieve their support and commitment, we now have three Sector Skills Agreements for England, Scotland
and Wales.

1.3 Our Interactive Media Skills Strategy was developed in partnership with the Skillset Interactive
Media Forum, Chaired by Andrew Chitty, Managing Director, Illumina Digital, and the Skillset Computer
Games Skills Forum, Chaired by Ian Livingstone OBE, Acquisitions Director of Eidos, both of which are
made up of leading industry representatives who guide and inform all of Skillset’s work in these sectors. (A
full membership list of both forums is attached appendix (not printed here). The forum and development
of the strategy is an achievement in itself as it marks the first time this hugely diverse sector—which lacks
many common definitions—has come together and identified the issues and agreed consensus on
collaborative action.

The strategy has developed an action plan detailing the industries skills needs and solutions—Creating the
Future: The UK Skills Action Plan. (Full copies are available on our website www.skillset.org/interactive)

1.4 This submission has been prepared specifically for consideration by the Committee but does quote
sections from the action plan, which are clearly highlighted.

Research: Size and Shape of the Workforce

2.1 There are considerable diYculties in scoping the sector, not only in terms of its vast and diverse spread
of activities but also because the sector is not currently classified under SIC and SOC codes.

Skillset’s research has produced conservative figures on the size of the industry which should be viewed
as indicative only. We have identified that the sectors within interactive media diVer considerably in their
geographical distribution throughout the UK.

Specifically, web and internet employment is much more London-centric. Three fifths of the workforce
is employed in London, one fifth in South East, and the remaining fifth is distributed fairly evenly
throughout the remainder of the UK. Both computer games and oZine multimedia have the South East as
their largest regional base, with over one third of each workforce based there, with London in second place
accounting for 16% of employment in computer games, and 25% in oZine multimedia. Other significant
bases for the computer games sector include the West Midlands (12%), the North West (11%), and
Yorkshire and Humberside (10%). The next largest community of oZine multimedia employment is in
Wales (13%).

Within the audio visual industry as a whole, the proportion of the workforce qualified to graduate level
is exceptionally high, at 66%. However, all three interactive media sectors greatly exceed even this level of
graduate employment. In total, 86% of those in web design and development are graduates, 69% of those
in computer games, and 91% of those in CD Rom and other multimedia.

The Impact upon Creative Industries of Recent and Future Developments in Digital Convergence
and Media Technology

3.1 New technologies in the games industry (in particular the cyclical nature of games consoles) has
resulted in significant issues for the skills needed by the games workforce. Increasingly studios are taking
on more staV for technical roles in programming and art, and consequently more staV are needed to manage
the larger teams.

This has resulted in a shortage of talented team leaders and project managers and games companies are
seeing increasing amounts of risk associated with this aspect of the production cycle. In order to oVset the
huge amount of financial significance of delivering assets late, or oV model, companies are relying heavily
on project managers and producers. The industry has realized that this is an area of skills development that
needs support if the industry is to make its next technological transition successfully.
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From the action plan: Project Management is a significant gap and shortage for the industry as it requires
companies and individuals to plan and manage, uniquely combining artistic, technical and production skills
and team.

In both sectors convergence and technological change also have an impact on the technical skills of the
workforce—new techniques are needed to deal with producing work for new platforms, and increasingly,
interactive media and games products are expected to be delivered to function on a variety of devices.

This will impact especially on degree courses:

From the action plan:

It is recognised by industry that it takes time to develop and validate undergraduate degree courses and
that the current formality and timescales of curriculum development make it a challenging prospect to
develop the courses fast enough to respond to industry need, but it is felt that they tend not to move quickly
enough to keep pace with the industries’ skills requirements or to provide the student with the robust and
wide range of skills needed for the industry. Not only is there the need to tailor interactive media related
courses to industries’ needs but industries would like course content to be delivered in a more flexible and
modular way.

Degree level courses have an emphasis on enduring skills and “learning how to learn”, rather than on
transient, software or platform specific ones in isolation. Any teaching of specific software packages must
be in an applied context and should be used as a means to an end (the learning of high-level concepts,
principles and techniques) rather than being the end in itself.

3.2 As well as specialist and general skills, practitioners working in Interactive Media need an all-round
awareness of the industry, its processes and business issues as a whole. Successful practitioners need to be
self-motivated and autonomous, and have the right entrepreneurial attitude and a willingness to continue
learning and taking advantage of the opportunites aVorded by new technologies.

This need for companies and individuals to understand new markets and new opportunities has been
identified in Skillset’s research—possible solutions are in development by Skillset:

Industry Induction Programme and supporting materials that will be available on-line and through events
to be used by employers, education providers, and festival organisers, to ensure that all individuals hoping
to work in the industry understand the many sectors, types of companies, and variety of job roles.

Business Development Schemes to provide contextualised business support for those companies to
remain in business, to grow and, in particular, for interactive media and games companies, to understand
how to exploit new markets and platforms for their products.

Accreditation programs for courses in animation and computer games are being piloting by Skillset. The
assessment criteria for these schemes focus on relevant skills in the workplace and recommend that students
are made more fully aware of employment rights and responsibilities with regards to possible career
destinations. This will improve prospective new entrants understanding of relevant IP and copyright
legislation and their appreciation of why it is vital for businesses in this sector.

The Effects upon the Various Creative Industries of Unauthorised Reproduction and
Dissemination of Creative Content, Particularly Using New Technology; and What Steps Can or
Should be Taken—Using New Technology, Statutory Protection or Other Means—to Protect
Creators

4.1 Steps that should be taken—from Skillset’s point of view—on the issue of the management and
exploitation of IP and IP rights involve educating interactive media and games practitioners on the relevant
issues—through induction programs, CPD and business development. If further steps are taken it will be
important that practitioners are aware of them and can utilize new initiatives to protect their IP.

The industry has identified a number of programmes that would enhance understanding and Skillset is
currently awaiting confirmation of funding from DTI to develop and implement a suite of CPD courses to
support the industry in this area through training including:

— Asset exploitation and management.

— Marketing and brand awareness.

— Risk Management.

— Outsourcing and Partnership Management.

— Mergers and acquisitions and legal awareness.

— Technical expertise in digital security, anti-piracy technologies and ability for companies to build
systems that seamlessly integrate these functions.
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Conclusion

5.1 In addressing the issues surrounding emerging and new technologies and the unique intellectual
property challenges they present it is vital that Government recognises and prioritises the need for skills
development amongst the workforce. In addition to legislative protection, understanding and knowledge
across the sector must be kept up to date in order for that legislation to be implemented and of practical
use. The work of CREATE (the Creative Industries Forum on Intellectual Property in particular) as is the
newly announced Creative Economy Programme and Skillset will feed these issues into both those reviews.
The training and development of the workforce in this area is of paramount importance if future IP and
copyright legislation is to have any meaningful and beneficial impact to the industry as a whole.

27 February 2006

Memorandum submitted by South East Media Network

South East Media Network Response: Initial Comments

Background

The South East Media Network is a business-led consortium providing strategic leadership for the
region’s digital content sector, it exists to enable the South East of England’s digital content businesses
increase their share of the global market.

SEMN provides two way communications between businesses, policy makers and support organisations.
It informs local, regional and national strategies and drives improvement in business performance. SEMN
engages with organisations and key stake holders from across the supply chain to ensure that support for
digital content businesses is integrated and easy to access. SEMN is backed by the South East of England’s
Development Agency.

Introduction

SEMN welcomes the opportunity to respond to the committee’s inquiry into new media and the creative
industries. This response is drawn from the results of an SEMN conference held to discuss the issues of
convergence and digital content industries along with consultation with the SEMN council (comprising
regional networks and national trade associations in contact with over 5,000 regional companies), and
specific input from the board of SEMN, all of whom represent this sector in the South East of England.

1. The impact upon creative industries of recent and future developments in digital convergence and media
technology

From our own consultation, the recent PricewaterhouseCooper LLP report “The Rise of Lifestyle
Media” and the work that Intellect have been doing on convergence it is clear that the time of change has
arrived.

“Broadband access and the Internet Protocol (IP) are the technology enablers that have made a
new breed of consumer possible. They will be the foundation through which the consumers
organise their productive/work, leisure, and social time—and they are the solvent that is
penetrating the walls previously separating the video content, communications and advertising
industries. The rules are radically changing for all value chain participants now that video content
is no longer bound to a specific access network or device.”65

This is dramatically expanding the range of potential customers for creative AV content. For example,
traditional publishers moving their products online are adding audio, video and even games to their
traditional print content. But also there is a growing wave of new, pure online businesses, often with new
business models, who are either potential customers for creative AV content or are a potential new channel
to market for creative content providers. For some creative content producers, digital convergence oVers
an opportunity to bypass the traditional distribution infrastructure (film studios, record labels, TV/Radio
broadcasters etc) and sell access to their content directly to consumers—we’re already seeing this with music.

65 PricewaterhouseCooper LLP “The Rise of Lifestyle Media”.
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Issues to be explored:

Citizen Producer/Distributor

— Growth of consumer created content on an international platform, how will that aVect legislation?
Will there be a need for a special category of consumer-publisher? Freedom of speech or
defamation?

— Growth of virtual communities.

Content Producers

— Cheaper means of production.

— Re-purposing content for diVerent platforms and formats.

— Content creators lagging behind technology developments.

— The development of a significantly broader & integrated “brand” oVer—the movie, the game, the
merchandise (physical & digital). The song, the Album, the videos, the ringtone, the syncro, the
webcast live performance.

— New revenue models—share at retail, from associated advertising, customer acquisition, click
through, reduction in up front payments, more based on results.

Content Distributors

— Significant increases to speed to market.

— Multiple points of access.

— Instant global distribution.

— How to find the consumer? Perhaps there will be too much content available so the issue will be—
how to make “noise” in a deafening market.

— Growth of platform specialists.

— Changes in the gatekeepers from film distributors, major studios and broadcasters to some global
multimedia controllers such as Google, Murdoch, Microsoft, AOL, Verizon etc.

2. The eVects upon the various creative industries of unauthorised reproduction and dissemination of creative
content, particularly using new technology; and what steps can or should be taken—using new technology,
statutory protection or other means—to protect creators

The management of intellectual property, allowing proper access and supporting fair usage whilst
providing appropriate protection for rights holders.

There is a balance to find between the need to protect and encourage content creators and the need to
nurture new, online business models that are sometimes stifled by the existing IP protection infrastructure
(copyright/patent). Rather than simply tightening up and enforcing creators rights, part of the solution must
be to promote technology that encourages fair use of content, by making it easier and cheaper to stay inside
the law—for example, micropayments technology that enables content creators to make money via a large
number of small payments from individual consumers (similar to the iTunes model for buying individual
music tracks).

Piracy can be seen as Peer-to-Peer marketing through “tastemakers”. Genuine loss of legitimate sales due
to unauthorized distribution is, often, the result of incorrect pricing, diYculty in accessing the content
legitimately, easily and through the consumers choice of medium, especially if the consumer can see no
reason for the unavailability of legitimate product (why should we wait for the DVD of a film that is at
theatre?).

However clear, unambiguous statutory protection should be in place as a tool for the rights owner to make
use of as required.

Greatest steps must be made in restricting the activity of the “industrial/professional” copiers &
distributors.

EVort must be taken to extend the principles of Copyright to countries where they are not currently
recognized.

In a world full of unauthorized copies help should be given to content creators, rights owners and content
distributors to devise new revenue models. Consider: rental; free to view/pay to own; subsidy from
subscription that is a levy from ISP subscription; linear revenue models as opposed to “silo” revenue centers
where the total revenue is shared between all the contributors.
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3. The extent to which a regulatory environment should be applied to creative content accessed using non-
traditional media platforms

The consensus of opinion is that right now this market is experiencing an accelerating rate of change and
should be free from regulatory constraints to be able to establish a viable framework. However if/when this
fails, regulation should be considered, looking out for cartel trading and restrictive or uncompetitive
markets, for example taking into consideration the power of the new multimedia players to control access
to content.

There is a general concern about the European Commission’s “Television Without Frontiers” directive.
If broadcast style regulations are imposed on all digital content then Europe products will be disadvantaged
by comparison with other freer markets, in particular with North American content.

One issue here is the impact of existing laws such as those covering defamation on new online services
based on user-generated content, made possible by the democratising nature of the Internet. If, as at present,
the providers of these services are treated as conventional publishers, completely responsible for the content
they carry, then the legal risk will make many of these services impractical. This could put the UK at a
disadvantage to the US, where defamation laws are typically less restrictive.

4. Where the balance should lie between the rights of creators and the expectations of consumers in the context
of the BBC’s Creative Archive and other developments

When the BBC originally commissioned large parts of its content there was no understanding of these
new potential means of exploiting content, so no sense of the value of archive. At the time they paid a fair
price for transmission and received value for money when the content was transmitted, maybe including a
few repeats. They did not pay significantly more or less than other broadcasters. They have not been charged
with ensuring a thriving independent sector so have assumed that any further value extracted should be
returned to the public or to the BBC. This is very diVerent to the French broadcasters who take the minimum
use of the material enabling the creatives to benefit from further revenues so stimulating a sustainable
creative sector without ongoing direct subsidy.

There should be a “use it or lose it” attitude towards any archive material commissioned by a publicly
funded body such as the BBC. That is if the BBC is not prepared to bring archive product back to the market,
then the creator should have some right to do it themselves. This should take place before it is all oVered
for free to the consumer.

Starting from now the contracts negotiated with creators that include clauses for free public access where
required, and the creatives should be paid appropriately. We should not raise false expectations. Maybe pay
the creators additional revenue depending on use rather than an initial buy-out fee dependant on the cost
of production.

16 November 2005

Memorandum submitted by South East Museum, Library and Archive Council (SEMLAC)

Who We Are

The South East Museum, Library and Archive Council (SEMLAC) is the regional development agency
for museum, library and archive activity in the South East. We work to improve the quality of museum,
library and archive provision in the South East in order to maximise the sectors’ contribution to the region’s
distinctive cultural, social, educational and economic life and identity. We work in partnership with the
Museums, Libraries and Archives Council and its other Regional Agencies.

Our Interest in the Committee’s Inquiry

Our interest concerns the potential of audiovisual archives to contribute to the success of the creative
industries in our region.

Since our establishment in 2002, we have been working to define the existing audiovisual collections
in the South East and to support their strategic development. This resulted in the publication in 2004
of the South East Audiovisual Mapping and Strategy report (available at http://www.semlac.org.uk/
archives7.html). Since that time, we have made significant strides in developing a partnership with Screen
South (the South East arm of the UK Film Council) and SEEDA our regional development agency to help
support the commercial development of our regional audiovisual archives. We are progressing a series of
commercial case studies between commercial providers and collections in the South East including a
partnership between BBC Motion Gallery and the National Motor Museum, Beaulieu.
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As part of our eVorts to showcase the value of these collections to the creative industries, with our partners
we published a toolkit at the South East Media Network’s Digital Convergence conference in December.
The toolkit provides advice and guideline to help those with audiovisual collections in the South East
generate income by meeting the needs of potential commercial partners. It us available at http://
www.semlac.org.uk/archives–avcommercialstudy.html

Impact upon Audiovisual Archives of Recent and Future Developments in Digital Convergence

We know that content creators are very interested in repurposing material held in audiovisual archives
to create new digital products for various platforms. At present the potential for repurposing is limited by
the fact that the vast majority of existing audiovisual material is not ready to be exploited by the market.
By not ready, we mean that the collections are not well enough catalogued and digitised and that more often
than not the rights to exploit the content is not owned by the holder of the collection. The key issue is where
investment should come from to overcome these limiting factors. From our commercial study assessments,
we believe that new content creators will have some role to play in this investment process but without some
element of public sector incentive there will not be suYcient critical mass available for new content creators
to invest.

This issue of public sector investment has been raised by us and other bodies in relation to the Committee’s
Heritage Inquiry. We hope that the Committee will be able to take a joined-up approach by referencing this
issue in relation to this creative industries inquiry.

Balance Between Rights of Creators and Expectations of Consumers

We support the progress made so far by the BBC Creative Archive Licence Group. The composition of
the group is understandably dominated by large audiovisual content providers, and we would urge the
Committee to encourage the group to take a wider view of the contribution which content held in all kinds
of museums, libraries and archives through the representation of MLA on the forthcoming Consultative
Panel. The proposals developed by the group need to be able to accommodate the needs of smaller content
providers to allow them to take advantage of the opportunities available through application of the Licence.

The Committee will be aware that the British Film Institute (BFI) has a particular policy and pastoral
care role for the regional audiovisual archives, which the UK Film Council provides small financial support
for through its regional Screen Agencies. The BFI should be specifically charged with representing the
interests of the regional audiovisual archives on the Group and its Consultative Panel.

The rights issues are complex and not easily resolvable without significant resources, which are often not
available to the 116 organisations holding extant audiovisual collections in the South East. We would urge
the Committee to encourage the Licence Group to create a blueprint for resolving rights issues which is
workable where the rights of the creators are not known and which is useful for smaller organisations. To
do this eVectively the Group will need to look at the structures to make this happen. We hope that the
Committee will be able to recommend that the Group take account of these issues in setting the terms of
reference for the Consultative Group.

28 February 2006

Memorandum submitted by Talkback THAMES TV

About TalkbackTHAMES

talkbackTHAMES is one of the UK’s largest television independent production companies. It was
formed when two of the best-known brands in UK television Talkback and THAMES joined together in
February 2003.

With unparalleled production expertise, talkbackTHAMES’s recent programming ranges from The X
Factor to Grand Designs; The Bill to How Clean is Your House; Green Wing to They Think It’s All Over.
It produces over a thousand hours of programming a year across all broadcasters.

talkbackTHAMES has a raft of award winning programming to its name. In the past twelve months alone
awards have included three Emmy Awards for Stephen PoliakoV’s The Lost Prince, a British Comedy
Award and two National TV Awards for The X Factor, a Bafta for Green Wing and a Grierson Award for
the documentary Bye Bye Happiness.

talkbackTHAMES is the UK Production arm of FremantleMedia. Drawing on their licensing and
distribution capabilities, talkbackTHAMES is uniquely placed to get the most out of programming
internationally and by extending programme brands into new areas. FremantleMedia is the global
production and content arm of RTL Group, Europe’s largest Television and Radio Company which in turn
is part of the Bertelsmann Group.
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Introduction

Digital technology and the development of new media are transforming the broadcasting industry as we
know it.

Specific recent developments, which already have or will have an impact on the content industry, are:

— The development of Personal Video Recording (PVR) technology which allows viewers to
timeshift their viewing.

— The increasing penetration of broadband, and the increasing speed of broadband networks, which
means that downloading a 45 minute episode of a series takes no more than five minutes.

— Linked to this, the imminent introduction of broadband-enabled set-top boxes into the UK
market.

— The development of smart video search engines by Google and other technology companies.

— The introduction of the video ipod, and the recent deals between some of the Hollywood studios
and Apple to distribute their content on ipod.

— Google’s recent launch of an online video store where users can buy and download television
programmes.

— The BBC’s Terms of Trade which oVer a 7-day catch-up window on all of its programmes, and
the pressure commercial broadcasters are putting on independent producers to give them an even
longer window.

— The recent launch of mobile television oVerings within the UK.

These technologies have empowered the consumer. The viewer or listener has moved from an
environment of limited choice and control to one of customised, personalised, interactive media where they
can tailor what they want to watch, when they want to watch it, and where a range of alternative platforms
from the internet to the video i-pod.

As content creators we welcome the commercial and creative opportunities that the convergence of media
technology brings. We must harness this new technology to exploit new commercial and creative
opportunities and continue to bring the highest-quality programming to consumers.

But with unprecedented opportunity, the convergence of media technology also brings questions. The
new world brings huge challenges for media companies of every size with hundreds of new content providers
including consumers themselves, fragmentation of audiences and new technologies. We have to learn to
adapt and change in a fast-paced environment where the old realities and assumptions have shaped our
market environment and financial models are increasingly irrelevant.

Our relationship with broadcasters, distributors, advertisers, platform operators and viewers must adapt
to new funding models and new economic drivers. We must decide how best to protect and exploit our value
as content creators and participate fully in the creation of new revenue streams.

We do not know which business models will work in this new world. We do know that the industry must
be given the freedom and flexibility to adapt and compete. We do know that a legal framework, which
protects the rights of the creator, is essential to foster growth and encourage creativity within our sector.

Our Recommendations

The following evidence will comment specifically on four areas, which fall under the broad terms of the
inquiry:

1. The proposed amendments to the EU’s Television Without Frontiers Directive (TVWF) which
proposes a wide minimum standard of regulation for audiovisual on demand services.

2. Within the Directive the proposed changes for more flexibility for financing audiovisual content
by new forms of advertising, specifically product placement.

3. The Terms of Trade for New Media Content.

4. The BBC Archive and changes to copyright law.
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1. The European Commission’s Proposal for a Modernisation of the Television Without Frontiers
Directive

1.1 Non-traditional media platforms diVer from television platforms because they oVer non-linear
content, such as on-demand films or news, which the viewer chooses to “pull” from the network.
Conceptually then, the level of choice by the consumer in non-linear services mean that it requires less
regulation and certainly less harmonised regulation.

1.2 The European Commission’s draft proposal to the Television Without Frontiers Directive seeks to
apply an EU wide minimum standard of regulation on audiovisual on demand, non-linear services.66

Protection of Minors

1.3 The draft revision of the Television Without Frontiers Directive tabled by the European Commission
seeks to extend some minimum coordination in the field of protection of minors; and prohibition of
incitement to hatred.

1.4 We share the Commission’s concern over these areas. The legal basis in the criminal law for the
protection of minors, however, already exists. Self-regulation and voluntary measures are flexible and will
allow new developments to be controlled more quickly than with further legislation.67

1.5 Recommendation 1:

TalkbackTHAMES suggest a voluntary seal of approval, associated with an age rating, for the internet
or mobile content providers which will comply with a set of guidelines. This would give consumers the
guarantee that they can safely watch the content that has received this seal, as well as create a comfortable
environment for the advertising industry to invest on these platforms.

European Content Quotas

1.6 Section 35 of the Directive 89/552/EEC states: “Non-linear audiovisual media services have the
potential to partially replace linear services. Accordingly, they should where practicable promote the
production and distribution of European works and thus actively contribute to the promotion of cultural
diversity.68”

1.7 TVWF’s aim to protect European content providers against foreign competition by imposing quotas
on content is misguided and should not be applicable to new media platforms. They are a form of
unnecessary protectionism, and are increasingly anachronistic in the world of unlimited choice in which we
now live.

1.8 In a market place vying for audience share, advertising revenue and subscribers it is right that
channels are able to respond to the preferences of the viewers.69

1.9 The Commission is right not to propose European content thresholds on new media platforms, and
not to specify how non-linear services should provide access to European works.

1.10 Recommendation 2:

In the digital world, we need to respond with technology and creativity rather than regulation. We must
trust the public to control what they watch—having been first made aware of the contents of the programme
to control what they watch. We do not know which business models will work. It is important not to stifle
the development of a sector with inflexible regulation which will become quickly invalid and unenforceable.

2. Product Placement

2.1 Product placement is the inclusion of, or reference to, a product of service within a programme in
return for payment or other valuable consideration. It is currently prohibited under the TWF Directive but
the draft revision proposes to liberalise the rules governing television advertising.

66 Proposal of the European Parliament and of the Council Amending Council Directive 89/552/EEC Published 13 December
2005.

67 UK Government Response to the Commission Consultation on TVWF Directive 89/552/EEC as amended by 97/36/EC
para 33.

68 EU Directive of the European Parliament and of the Council Amending Council Directive 89/552/EEC pg 17.
69 UK Government response to the Commission Consultation on TVWF Directive 89/552/EEC as amended by 97/36/EC

para 21.
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2.2 The new directive lays down rules prohibiting product placement that misleads the consumer, but
permits it provided it is clearly identified as such, and is subject to appropriate rules and safeguards for the
viewer’s essential interests.70 Under the new directive, product placement would therefore for the first time
be explicitly defined with a clear legal framework.71

2.3 Research shows that PVR owners currently watch around 40% of their TV in pre recorded form and
fast forward the advertisements 77% of the time they are watching. Once all households have PVRs, this
would suggest a loss of around one third of all commercial impacts. This would have a potentially serious
negative eVect on the value of TV airtime, and a more fundamental threat to the sector.72

2.4 talkbackTHAMES welcomes the proposed liberalisation of product placement.

Product placement is an important new revenue stream for content creators and will safeguard the
continuation of high quality content as advertising revenue fragments. For the first time independent
producers will be able to compete directly for a share of marketing spend.

2.5 A recent Ofcom study found that product placement which “was relevant to the programme and
subtle’ received the highest approval score among respondents asked to give their approval of future
funding types.73

2.6 Recommendation 3:

TalkbackTHAMES recommend that product placement should:

(i) Be allowed—as long as it does not infringe on the integrity of the programme content.

(ii) Not be disguised—A solution would be to identify the use of products in the credits.

(iii) Where an independent producer has sourced the product placement they should be entitled to keep
the revenue and invest it in content.

3. New Media Rights: The Terms of Trade

3.1 The Communications Act of 2003 recognised the imbalance in negotiating positions of broadcasters
and independent producers. Parliament, given the quasi-monopolistic position of large broadcasters
introduced legislation which secured the rights of independent producers to retain international and
ancillary rights in markets such as overseas territories, merchandising and DVDs separately from initial UK
broadcasting rights.

3.2 The new codes and terms of trade established however did not address the exploitation of content
over new media platforms. Ofcom’s Review of the Television Production Sector is currently considering
this issue.

3.3 talkbackTHAMES welcome Ofcom’s consultation. To promote the distinction between public
service (broadcaster) and commercial (producer) exploitation, the BBC is entitled to a seven day window in
which UK license fee payers can access free certain content on any platform for up to seven days from first
transmission of the programme.

3.4 Despite this broadcasters are exploiting their market position to bundle new media rights into the
primary package and to hold on to these rights for an unreasonable length of time. A clear example of this
is our current dispute with the BBC over the new media rights for “The Apprentice”. In keeping with the
Terms of Trade the contractual agreement for the first series allowed the BBC to retain new media rights
for seven days. In the second round of commissioning the BBC has demanded an unlimited usage of online
content (including biogs, interviews, programme clips and specially shot footage) across all new media
platforms for a five year period.

3.5 Broadcasters may need to extend their rights to other platforms to hold onto viewers but they should
not be allowed to hang onto these rights for so long that they squeeze all the value out of them. By
demanding holdback rights for an unreasonable length of time broadcasters threaten the legitimate right of
the independent producer to exploit their intellectual property in the commercial market. This seems a move
backwards from the intentions of the Communications Act of 2003.

3.6 It is essential that a regulatory framework evolves in this area which will allow fair commercial
negotiation between broadcasters and independent producers over these new media rights.

3.7 talkbackTHAMES has recommended to Ofcom that the following model for a new code of practice
could form the basis for negotiatations between independent producers and broadcasters over new media
rights:

70 EU Press Release: The Commission Proposal for Modernising TVWF. FAQ’s. Ref: MEMO/05/475 13 December 2005.
71 EU Press release: TV Without Frontiers Reference: IP/05/1573 Date 13/12/2005.
72 Robin Foster, Partner, Strategy and Market Developments, Ofcom “Beyond Advertising—Keynote speech to new media

markets conference, 19 May 2005”.
73 Ofcom: The Future of Television Funding, September 2005.
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3.8 Table

PROPOSED DIVISION OF NEW MEDIA RIGHTS BETWEEN BROADCASTER
AND PRODUCER

Rights Broadcaster Window Holdback on Producer Profit Share

Primary Online 1-3 days from tx of Holdback during 50-50 during LP
relevant episode License Period shouldVideo on Demand 85-15 after LP

be released on the same
Mobile/Wireless principle as Secondary
Transmission distribution rights.

Clip Rights in Broadcast Prior to tx (on a Holdback until after 50-50 during LP
Material promotional basis 1st tx of relevant 85-15 after LP

only) episode and perhaps
limitation on amount
of material eg 3 min
clips per 30 mins of
programming

PRTS N/A None—Simultaneous 50-50 with broadcaster
with tx txPlay-along Interactive

TV 85-15 with secondary
tx

Mobile Technology N/A Holdback until after 50-50 during LP
1st tx of 1st episodeSecondary Online 85-15 after LP

Non-Simultaneous
Interactive TV

Clip Rights in Non-
Broadcast Material

3.9 Recommendation 4:

TalkbackTHAMES recommends that a regulatory framework is established which will allow fair terms
of trade for new media rights.

It is reasonable for broadcasters to retain some degree of control over rights that are exploited
simultaneously with the programme, but these rights should be limited to those which genuinely enhance
and support the broadcast of the programme (interactive services, catch-up viewing, telephone voting) and
should be restricted to between one and three days as appropriate.

4. The BBC Archive and Changes to Copyright Law

Non-commercial use of content

4.1 We accept that new technologies are inspiring new forms of creativity. Digital technology has passed
the tools of production and distribution into the hands of the consumer. Thousands of consumers are
actively participating in culture by remixing their own songs, making their own films and TV programs for
personal non-commercial use.74

4.2 This said, copyright, despite its name is not a right, but an agreement on the debt owed to the creator
by society. It is right for the individual and by extension the corporation to make money from the product of
its creative and productive labour. However, the admission of the principle of reward must be pragmatically
balanced with a recognition that creativity is and always has been fuelled by access to existing knowledge,
however embodied.

4.3 The impact of the unauthorised reproduction of creative content on the music industry has been very
well documented. This is currently being significantly reduced by the introduction of legal download
platforms. As new media platforms develop it is vital that our rights are extended into the digital domain.

4.4 It is essential that a clear collaboration framework be put in place with groups representing music,
actor and writing talents to create a similar legal platform for the broadcasting industry. Without such a
framework and platform, there is a real risk that users will choose an illegal option of accessing content
instead.

74 “Amateur culture” set to explode. BBC website. 18 July 2005.
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4.5 The use of content for personal use is entirely diVerent from the BBC’s Creative Archive. Trialled
between September and December 2005 this oVered 5,000 access to around 500 hours of TV and radio
programmes. The content was available to rip, mix, and share under terms of a Creative Archive Licence.

4.6 The Creative Archive amounts to a widespread free on-demand usage, which, if allowed to proceed,
will significantly undercut the value of secondary rights in programmes. The BBC cannot have a permanent
free on demand service for programmes where other people have a genuine commercial interest in exploiting
these rights.

4.7 The BBC has expressed its wish to “look at new ways to clear the copyright on TV and Radio output
so that [ . . . ] the British public can get creative with it.75 TalkbackTHAMES finds the move by the BBC to
try to clear copyright on television and radio output as extremely disturbing. The BBC should not be exempt
from copyright law.

4.8 Recommendation 5:

TalkbackTHAMES is strongly opposed to the BBC Creative Archive. Any pressure to change the current
balance of copyright law to the detriment of the legitimate rights of the creator should be strongly resisted.
To do otherwise would seemingly benefit the consumer in the short term, but in the long term it would
fundamentally kill the creative process to the detriment of society.

Summary of Recommendations:

Recommendations 1 and 2:

The EC’s Proposals for a Modernisation of the Television Without Frontiers Directive:

Protection of Minors

TalkbackTHAMES suggest a voluntary seal of approval, associated with an age rating, for the internet
or mobile content providers which will comply with a set of guidelines. This would give consumers the
guarantee that they can safely watch the content that has received this seal, as well as create a comfortable
environment for the advertising industry to invest on these platforms.

European Quotas

In the digital world, we need to respond with technology and creativity rather than regulation. We must
trust the public to control what they watch—having been first made aware of the contents of the programme
to control what they watch. We do not know which business models will work and it is important not to stifle
the development of a sector with inflexible regulation which will become quickly invalid and unenforceable.

Recommendation 3:

Product Placement

TalkbackTHAMES recommend that product placement should:

(i) Be allowed—as long as it does not infringe on the integrity of the programme content.

(ii) Not be disguised—A solution would be to identify the use of products in the credits.

(iii) Where an independent producer has sourced the product placement they should be entitled to keep
the revenue and invest it in content.

Recommendation 4:

Terms of Trade

TalkbackTHAMES recommends that a regulatory framework is established which will allow fair terms
of trade for new media rights.

It is reasonable for broadcasters to retain some degree of control over rights that are exploited
simultaneously with the programme, but these rights should be limited to those which genuinely enhance
and support the broadcast of the programme (interactive services, catch-up viewing, telephone voting) and
should be restricted to between one and three days as appropriate.

75 http://creativearchivebbc.co.uk/archives/the–bbcs–plans/
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Recommendation 5:

BBC Creative Archive

TalkbackTHAMES is strongly opposed to the BBC Creative Archive. Any pressure to change the current
balance of copyright law to the detriment of the legitimate rights of the creator should be strongly resisted.
To do otherwise would seemingly benefit the consumer in the short term, but in the long term it would
fundamentally kill the creative process to the detriment of society.

8 February 2006

Memorandum submitted by Video Networks Limited

About Video Networks

Video Networks Limited (“VNL”) is a broadband platform operator, which supplies the new home
communications and entertainment service, Homechoice. Homechoice oVers subscribers a large suite of
digital broadcast television and radio channels, comprising over 50 free and pay, live and timeshift channels,
including all of the recognised and popular BBC television and radio services, together with video-on-
demand television, broadband internet connectivity and telephony services. In addition, on demand
channels provide access to feature films, television programmes, music videos and public information
services.

Homechoice is supplied to customers via Digital Subscriber Line (“DSL”) technology, using unbundled
local loops on BT’s Public Switched Telephony Network. After an initial soft-launch VNL launched its
services commercially in late-summer 2004 in the Greater London area. At commercial launch, VNL had
a presence in 73 BT exchanges and so was able to oVer HomeChoice to 1.25 million households. VNL has
recently expanded its network and Homechoice is now available in 136 BT exchanges, and can oVer the
Homechoice service to approximately 2.4 million homes across Greater London. VNL intends to expand
its footprint to other regions in the United Kingdom in 2006.

VNL welcomes the opportunity to comment on the impact upon creative industries of recent and future
developments in digital convergence and media technology.

A. The Impact Upon Creative Industries of Recent and Future Developments in Digital
Convergence and Media Technology

1. Digital convergence is at last becoming a reality and the opportunities for the creative industries and
the new delivery systems are exciting. Consumers increasingly expect to be able to access whatever content
they want, whenever and wherever they want. However, the impact of convergence goes beyond merely
being able to see or hear the same thing in a diVerent way or at a diVerent time.

2. The potential of new technology to personalise the consumer experience, vary it and broaden it is
impressive. New audio-visual formats will increasingly link “TV” with broadband and VOD applications
and mobile audio-visual elements. Additional plot elements, character back-stories, alternative endings,
competitions and communities will increasingly become part of a “TV” show’s overall oVering, through the
exploitation of new technologies.

3. All this has occurred through the two arms of convergence: both the means by which content is
delivered and the devices upon which content is receivable have converged, such that the same or similar
audiovisual content is now deliverable and viewable across a wide range of platforms.

4. Theoretically this should mean there are more purchasers of rights, more sellers of rights and more
outlets for rights, provided the incumbent major players are not able to monopolise and control rights and
distribution.

5. Barriers to the fulfilment of the potential of convergence include various issues in relation to access to
content, as follows:

(a) The relatively straightforward issue of “catch-up” rights (the right to make a TV programme
available for a short period (seven days in the case of the BBC) after first broadcast on an on
demand basis) has become mired in wider discussions between producers and broadcasters about
new media rights, hindering the launch of such services by digital TV platforms with an on demand
capability, such as Homechoice and the cable companies.

(b) A failure to resolve the issues between producers and public service broadcasters has led to many
“new media rights” simply not being exploited at all, to the detriment of the producers and the new
distributors.
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(c) In the context of a fast-developing converged media landscape, long holdbacks in respect of any
rights (or any holdbacks at all) have a chilling eVect. As the barriers to cross-border content
distribution are increasingly lowered and the new media world becomes increasingly international
in scope, this carries with it the danger of placing the UK industry at a significant disadvantage.

(d) Vertically integrated broadcaster/TV platforms (such as Sky and Telewest) typically withhold their
channels from new entrant DSL and IPTV platforms, hindering the emergence of technologically
advanced converged platforms. In some cases they may have suYcient market power in respect of
the distribution of digital TV to be able to place barriers in respect of the access by such new
platforms to third party content, a point referred to by the OFT’s recent determination in respect
of Sky’s acquisition of Easynet. This reduces consumer choice and limits the potential of new
technology to benefit consumers and provide a new and innovative market for the creative
industries.

(e) The primary terrestrial broadcasters (and those with a particular interest in the less-flexible
delivery platforms, such as satellite and digital terrestrial TV) may have a vested interest in limiting
the speed of the technological revolution and stifling functional creativity to protect the relative
comfort and simplicity of the existing market.

(f) The bundling of rights can prevent the emergence of new services. This is true of (i) the bundling
of rights via the primary rights in commissioned programming and (ii) the bundling of new media
rights into any holdbacks. These practices eVectively prevent “new media” distributors from
creating new services and bidding for the rights required by those services. This further entrenches
the privileged position of the free to air broadcasters and premium broadcast rights monopolists,
to the detriment of consumers, new entrants and producers.

(g) Steps need to be taken to ensure that dominant or incumbent players cannot leverage their market
power in one area to prevent access to content in another. It is important that a wider range of
content aggregators can get access to content on sensible terms.

B. The Effects Upon the Various Creative Industries of Unauthorised Reproduction and
Dissemination of Creative Content, Particularly Using New Technology; and What Steps Can or
Should be Taken—Using New Technology, Statutory Protection or Other Means—To Protect
Creators

1. The UK leads the world in online TV piracy. This is due in large part to having a common language
with the US, coupled with the fact that popular US TV series typically play out in the US months ahead of
the UK. It is also fuelled by holdbacks imposed by the UK free to air broadcasters. The consequential
explosion in online piracy of TV shows, via BitTorrent and other file sharing mechanisms, inevitably hits
the UK creative industries directly, via the piracy of UK productions, as well as damaging the broadcasters
of both the US and UK shows. Widespread piracy inevitably reduces the secondary rights value of
creative content.

2. Piracy simply highlights a demand that is not being met. The vacuum created by holdbacks is inevitably
filled by the pirates. The music industry experience has shown that the demand is not necessarily for “free
content” but for on demand (and early) access to content.

3. Whilst new technology will struggle to defeat piracy, demand for pirated copies might be reduced by:

(a) closing or removing the holdback windows between first UK broadcast and secondary
exploitation (absent a “dark” period the demand for pirated copies is reduced);

(b) allowing for a seven day video on demand catch-up window as part of the primary right to
minimise the potential for someone to “miss” a programme;

(c) wider exploitation of creative content in all media, new and old; and

(d) direct action and education of those participating in piracy.

4. The government has appointed Andrew Gowers to head an independent review of intellectual property
rights legislation. As a part of that exercise, consideration should be given to proposing clarifications to the
law with a view to removing any danger of new forms of piracy slipping through copyright law loopholes.

5. At the same time, the review should consider areas where the existing law contains distinctions that are
not suited to the way technology has developed or may in future develop. For example, as currently drafted,
personal digital video recorders (“PVRs”) fit within the so-called “home taping exemption”, whereas server-
side remote recording technology does not. Hence, a customer with a Freeview PVR or Sky! box can
legitimately make digital copies of TV programmes in their homes, but customers served by a distribution
platform such as Homechoice are reliant upon the platform operator (and broadcaster) obtaining the
necessary rights (on commercial terms) in order to make available even a seven-day “catch-up TV” service
via their centralised servers. This is despite the fact that the centralised server is under the control of the
platform (and indirectly the broadcaster) meaning a server-side recording facility is capable of filling the
function of “home taping” without ceding control of the content itself (and as a result is intrinsically more
secure than the in-home recording devices enabled and popularised by the uneven application of the
Copyright Act’s home-taping exemption).
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C. The Extent to Which a Regulatory Environment Should be Applied to Creative Content
Accessed Using Non-traditional Media Platforms

1. Any attempt to extend the broadcast television regulatory regime to “non-traditional” media should
be resisted as being (i) unworkable (ii) counter-productive and (iii) unnecessary. Whilst the protection of
children is of paramount concern, self or co-regulatory approaches are more than capable of addressing this
and should be encouraged.

2. Voluntary aYliation with self-regulatory bodies, coupled with improved education in relation to child
protection software and PIN systems should allow public confidence to be maintained without stifling new
services or creating an unworkable bureaucratic system. The Association for TV On Demand (“ATVOD”)
model in the UK provides a good example of a way forward and the voluntary utilisation of the BBFC
system by games producers similarly demonstrates that the industry will happily and responsibly embrace
the self-regulatory approach.

3. The government should strenuously resist attempts by the EU to impose anything more onerous on
the industry. The worst outcome for the UK/EU would be the oV-shoring of creative talent, investment and
revenue generation to avoid an uneven playing field in an increasingly globalised creative environment.

D. Where the Balance Should Lie Between the Rights of Creators and the Expectations of
Consumers in the Context of the BBC’s Creative Archive and Other Developments

1. Consumer expectation is increasingly moving away from reliance on content being scheduled at
specific times on particular devices, towards on demand availability and mobility. The BBC is very pro-
active in exploring new media opportunities but needs to be strictly controlled as regards the impact of its
activities in these areas on the development of the commercial new media sphere.

2. It should be taken as read (although currently it is not) that the BBC should treat all distribution
platforms on a platform neutral basis. However, the greatest danger is that initiatives such as the BBC’s
Creative Archive, whilst undeniably capable of being a force for the good of the UK’s creative industry and
the development of its next generation, will have a two-fold negative eVect:

(a) to draw “viewing hours” away from new content; and

(b) to provide the BBC with a means to create for itself a disproportionately large presence in the on
demand world (ie a “BBC Universe” which the consumer may struggle to leave) to the detriment
of the development of the commercial creative sector (large and small).

3. Currently proposed safeguards are insuYcient to prevent the over-reaching of the BBC or to prevent
the BBC crowding out the commercial sector. Furthermore, the BBC being wedded to a non-commercial
approach makes it significantly harder for the commercial sector to adapt to the on demand world, as the
BBC does not need to develop commercially driven business models to support its new media activities. The
raft of free BBC services emerging into the market serves to define and shape consumer expectation around
the notion of free access to everything at all times and in all places.

4. If producers and other creators are expected to find a greater proportion of their income from “new
media rights”, a large “free” BBC content presence in the emerging markets will stand as a material barrier to
the creation of new and innovative ways of developing, distributing and extracting value from audio-visual
content. The controls on the BBC in this area need to be every bit as strict as those covering any proposed
new BBC broadcast channels.

5. Arguably the restrictions and controls on the BBC in relation to non-broadcast exploitation of BBC
content should be far stronger. The danger of the BBC crowding out the commercial sector is not to be
underestimated. The BBC has already been permitted to launch two dedicated free to air children’s channels
and a youth-oriented channel into a market very well served by the commercial sector. Since then, the BBC
has made available free downloads of the complete Beethoven Symphonies, to the dismay of the recorded
music industry and has now announced its plans for the Creative Archive, along with trialling the
proprietary iMP player (thereby taking great steps to creating a huge “BBC Universe” providing access to
limitless amounts of free BBC content and significantly chilling any eVorts by the commercial sector to
provide new services for consumers).

6. Consideration should be given to requiring the BBC to limit the free distribution of content to its
broadcast TV and radio channels (together with limited free “catch-up” windows). The BBC’s forays into
non-traditional distribution of repeat programming, downloads and so forth would then be required to
operate on commercial terms, providing the basis for more fair competition and opportunities for the
commercial creative sector. The Creative Archive project would need to be operated on a controlled basis
and kept separate from other BBC activity (ie accessed separately, in a limited way) to ensure that it serves
only its stated purpose, and does not serve as a viewing substitute for new or non-BBC content.

March 2006
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Memorandum submitted by Women in Film and Television

A. Women in Film and Television

A1. Women in Film and Television (WFTV) is a non-profit making membership organisation open to
women with at least one years’ professional experience in any aspect of the film, television or digital media
industries. Founded in 1990, WFTV exists to protect and enhance the status, interests and diversity of
women in the industry and aims to provide training and support for the professional development of our
members. Since its inception, WFTV has established itself as a respected industry body, with a membership
of some 700 women drawn from a broad spectrum of film and television professionals. We are also the only
gender-related organisation in the industry and as such are the central mouthpiece and lobbying point for
all gender issues, working closely with government and public bodies. WFTV (UK) is part of WIFTI
(Women in Film & Television International), an umbrella organisation linking all other chapters in a global
network.

A2. WFTV would like to address the first issue mentioned in the DCMS paper:

The impact upon creative industries of recent and future developments in digital convergence and media
technology

B. Women, New Media and the Creative Industries

B1. Women make up over half the population and are an invaluable resource for the UK economy. It is,
therefore, crucially important that their abilities and talents are used to their maximum potential for the
future health and wealth of the UK. To exclude women from the digital world is to discriminate against
them both directly in employment, and indirectly, as consumers and contributors to society.

B2. WFTV is increasingly concerned that women are being excluded from the new digital world, with
resulting disadvantage for them, the economy and society. Large numbers of young women, as well as men,
wish to join the creative industries but there is a notable shortage of women joining the new media sectors.
A digital gender divide exists in both the employment and the purchase of new media products and unless
steps are taken this divide will become a chasm in the future. The problem must be recognised as a matter
of urgency in order to make sure that women are included in the technological revolution.

B3. There are few figures available about the gender divide in new media to give a real picture of the
problem. Skillset figures for 2002 have some statistics about the number of women working in new media:

CD-Rom and other interactive media: 27% (of workforce is female)
Web Design and Development: 37%
Computer Games: 16%

B4. These percentages are low. In other areas of media, eg, Television (terrestrial) women make up a
much larger percentage of the workforce—in some areas up to 50%—although there are notable sectors,
such as technical jobs, where figures are very low.

B5. In the absence of more detailed statistics, the anecdotal evidence is that most women working in these
new media areas are in production and project management rather than technical work, such as
programming and development. Not surprisingly, computer games has the lowest female representation of
all sectors. There is an under-representation of women in technical grades in television and we are concerned
that this seems to be carrying over to new media.

B6. There are a number of barriers to the employment of women in new media which need to be
overcome; these include lack of easy access to knowledge and equipment training, lack of role models and
sometimes low levels of self confidence and motivation.

B7. Recruitment into new media is often by word of mouth and if women are not part of the networks
they have no opportunity to know about the jobs. Often new companies are set up by young males fresh
from university who have had no contact with women in their field so if they did want to oVer a woman a
job they do not know any to ask. It has been found that online communities such as Untold and Digital
Eve, set up by women in the fields of digital design and development provide non-threatening women-only
environments in which participants can share ideas and learn—but we need more initiatives like these.

B8. As computers penetrate into the home, education and the workplace there have been several public
and private initiatives in many European countries to include women into the world of ICT. SIGIS,
(Strategies of Inclusion, Gender and Information Society) was a major European project during 2000–03
that analysed 30 of these initiatives. The aim was to provide a knowledge base to encourage the development
of more eVective strategies of inclusion for women, not only for the benefit of society as a whole but for the
commercial success of ICT products.

B9. The case studies covered education, training, and support networks for professional women in ICT
sectors; design of new products, including mobile phones; web publications and games for female audiences;
experience of ICT and the meaning that they have for men and women in everyday contexts.
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B10. The results of this research clearly showed that gender awareness should run through all digital
inclusion strategies, in education, work or community based projects. There is a serious lack of “joined up
policy” in most countries with respect to gender. Government projects to bring women into ICT work sit
alongside wider digital inclusion eVorts which are “gender blind”.

B11. One of the more unexpected conclusions of SIGIS was that any image problem was more to do with
the low relative numbers of women in ICT than a presumed symbolic association of ICT and masculinity.
There is, they concluded, a need to make visible the growing numbers of computer enthusiastic and
computer competent girls and women, and to send out the message “women are welcome here”.

B12. “Shaping a Fairer Future”, the recent report of the Women and Work Commission recommends
several strategies to encourage women and girls into areas of work they might not have thought about.
WFTV would like government to focus on the following to increase women’s contribution to the new media
economies:

(a) Research and map the employment of women in new media sectors.

(b) Encourage the establishment of women only networks.

(c) Encourage women-only training courses and mentoring schemes.

(d) Encourage the establishment of an online media resource for women to access knowledge, training
and information.

C. Women, Girls and Training

C1. From the mid 1980s, the percentage of women professionals in computer science and engineering has
actually decreased. To achieve a gender balance, action needs to be taken to recruit more women into higher
ICT education. Wendy Hall, Professor of Computer Science at Southampton University, believes that the
gender divide begins very early on, with computer games which appeal to boys and exclude girls and boy-
dominated technology classes. The place to attack the problem is at the start of adolescence when the gender
divide really sets in.

C2. Boys have in the past dominated access to computers and computer science education. Computer
games appear to be an important stepping stone towards becoming a skilled ICT user and much research
shows that girls, and women, do not play with computers. Software designed especially for girls aims to
attract more girls as computer users.

C3. E-skills UK’s new project Computer Clubs for girls has shown that schoolgirls actually enjoy using
new technology but they are interested in what it can achieve rather than how it works. A research study in
the UK by Toshiba found that of 1,112 girls aged 11–18, one fifth wanted more access to technology at
school and only 4% found computers boring. Yet the numbers of women in IT were actually falling. 84%
of girls questioned thought that computer work was about administrative and secretarial jobs. Girls do not
see themselves as working in IT and new media.

C4. As well as strategies to attract girls to the subject, careers advice is also important in opening girls’
eyes to the diverse jobs available in new technology. At school teachers involved with careers advice can feel
unfamiliar with the IT world so careers advice needs to be brought up-to-date.

C5. “Shaping a Fairer Future”, suggests a number of strategies to challenge gender stereotypes in careers
education and teaching. These eVorts would be particularly important in encouraging girls into new media.

D. Women as Consumers of New Media

D1. Women are not only excluded from employment in new media but also from using the new media
themselves. This has the eVect of social exclusion from the digital society. They are often alienated from the
way new products are designed and own fewer new gadgets then men. Technology magazines use marketing
and imagery which is not attractive to women and the consumers and readership companies have in mind
are men not women. Rather than being user friendly these products often make it a challenge for people to
understand how to use them rather than making it easy for the purchaser.

D2. “Venus Rising”, an initiative from Cybersalon and the Science Museum, recently explored these
themes in a series of talks and workshops. At an event last year at the ICA, one woman developer working
at Nokia talked of how development teams referred to “passing the mum test” when they wanted to imply
that a phone could be used by an unskilled person. We need to generate more debate in this area in order
to challenge the stereotypes that have developed.

D3. The SIGIS research showed that companies often only find out accidentally that women are an
important and (financially) interesting potential target group for their products and services. Those
companies who do recognise this market often consider designing for women to be a high-risk activity,
because the wishes and demands of female users of websites, electronic games and projects are relatively
unknown.
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D4. Women should be asked what they want, contribute to the design of the products which will appeal
to women and be encouraged to use them. Women designers should also be involved in IT companies in the
design process. One size does not fit all in this market.

D5. WFTV concludes that women’s consumer groups could usefully provide consumer consultation to
companies about new products and methods.

F. Conclusion

WFTV would welcome the opportunity to talk to the DCMS about the issues which concern them in both
new media and the film and television industry as a whole.

28 February 2006

Memorandum submitted by Internet Services Providers’ Association (ISPA)

ISPA is the trade association for companies involved in the provision of Internet Services in the UK. ISPA
was founded in 1995, and seeks to actively represent and promote the interests of businesses involved in all
aspects of the UK Internet industry. ISPA currently has over 170 members of varying size, representing
around 95% of the UK Internet access market by volume. A full list of our members can be found at
http://www.ispa.org.uk/cgi-bin/member list.cgi.

ISPA gave oral evidence to the Committee’s inquiry last year, but would like to take this opportunity to
contribute some additional comments in light of the recent publication of the Gowers Review on Intellectual
Property.

The Gowers Review was successful in creating a backdrop for a wide ranging industry discussion on
intellectual property and highlighted the challenges facing content and media owners alike as we transition
away from traditional media and adjust to new and innovative business models.

Many ISPs have developed dedicated processes for receiving and handling notices from rights holders
about hosted content which is suspected of infringing copyright. On the whole, the operational relationship
between ISPs and rights holders is constructive. DiYculties that do arise are not from any lack of respect
by ISPs for the principle of copyright. They arise mostly as a result of ISPs being put in a position where
they are forced to determine whether an infringement claim is valid, and in doing so, to bypass judicial
safeguards on this issue as well as safeguards which oblige ISPs to maintain confidentiality and security of
content that their systems convey and which require rights holders to complete specific legal process to
obtain personal data which would allow them to identify an infringer.

As an organisation, ISPA has promoted a healthy debate on these matters which reflects the ongoing
commitment of ISPA’s members to constructive engagement with rights holders. In January 2005, ISPA’s
annual Parliamentary Advisory Forum focused on this area considering the changing landscape
surrounding content online. The last ISPA Legal Forum was convened to discuss the Gowers Review and
included representatives from both ISPs and right holders. ISPA is committed to working together with
rights owners and early discussions with various groups, including the Motion Picture Association (MPA),
have signalled the start of positive co-operation between rights holders and ISPs. This will continue to be
progressed through 2007.

We feel, however, that the Gowers Review overlooked two crucial issues.

First, it omitted to comment on the importance of the balance of rights and responsibilities between
diVerent players in the value chain. The Copyright Directive and Electronic Commerce Directive both strike
an appropriate but delicate balance as to where responsibility for particular actions lies in the value chain.
It is important to recognise that this framework addresses a wide range of online liabilities, of which
copyright is just one. It is therefore important that we preserve this and address the specific challenges we
face, rather than undermine the legal principles on which the framework is based.

Second, the Review reinforced misconceptions which have hampered objective debate on how to tackle
the genuine challenges facing rights holders in the digital age. ISPs are often characterised as the
“gatekeepers” of the Internet76 who could, if only they tried harder, bring an end to online copyright
infringement. While ISPA agrees that ISPs have a role to play in the value chain, they do not “hold the key”
to reducing online copyright infringements. There are many actors involved including enforcement bodies,
the general public and rights holders themselves.

It is important that co-operation between ISPs and rights holders leads to constructive solutions that do
not alienate consumers and do not lock-down innovation and growth in the digital age (for example, by
creating potentially anti-competitive eVects). In recognition of consumer demand, established rights
holders, and not just new players, are now embracing the use of the Internet (including peer-to-peer
technologies) to provide cost eVective distribution and promotion of on-line services such as music and film.
We would expect the progress made so far to be maintained and built upon for the future.
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It is equally important, however, that we do not over-simplify or, worse, trivialise the complexities of the
challenge we face. The debate continues to mature since the adoption of the Copyright Directive alongside
growing familiarity on all sides with new technologies and experimentation with new business models. We
have a great deal of knowledge and experience to draw on as we move forward, but the complexity remains.
So, we must also be careful that we do not have unrealistic expectations of the dialogue we are engaged in.

ISPA is glad that the stage has now been reached where the Internet is being seen by content rights holders
more as an opportunity than a threat and hopes that further co-operation can continue this trend. We
remain committed to strengthening relationships and smoothing processes where we can work within the
current framework.

April 2007

76 See IFPI Digital Music Report 2007.
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