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1  Limiting global climate change 

(28275) 
5422/07 
+ ADDS 1-2 
COM(07) 2 

Commission Communication: Limiting global climate change to 2 
degrees Celsius — The way ahead for 2020 and beyond 

 
Legal base — 
Document originated 10 January 2007 
Deposited in Parliament 22 January 2007 
Department Environment, Food and Rural Affairs 
Basis of consideration EM of 5 February 2007 
Previous Committee Report None, but see footnote 1 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision For debate in European Standing Committee 

Background 

1.1 The Commission has said that the entry into force of the Kyoto Protocol heralds a new 
phase in international efforts to combat climate change, and that the Community needs to 
develop medium and long-term emission reduction strategies both within its own borders 
and together with the international community. In 2004, the European Council asked for a 
cost-benefit analysis to be carried out before those strategies were discussed, and in 
February 2005 the Commission put forward a Communication1 in response to that 
request. 

1.2 That document sought to assess the nature of the challenge; stressed the need for 
greenhouse gas abatement policies both to cover all sectors, and to be based on the 
broadest possible international participation; and noted that a reduction in greenhouse gas 
emissions would require substantial changes in how energy is produced and used, 
presenting a considerable innovation challenge. It also pointed out that any medium and 
longer-term emission reduction strategies adopted by the Community would need to 
address the immediate and effective implementation of agreed policies, to increase public 
awareness, to be based on more and better focussed research, and to involve stronger co-
operation with third countries. 

The current document 

1.3 The current document stems directly from the earlier Communication, and the 
Commission has suggested that it should be considered by the spring 2007 European 
Council, along with a corresponding set of measures it has put forward on energy policy.2 

 
1 Winning the battle against global climate change (26379) 6417/05: see HC 38–xii (2004–05), para 5 (23 March 2005) 

and HC 34–xxxiii (2005–06), para 9 (28 June 2006). 

2 See in particular para 2 below: “An energy policy for Europe” (28276) 5282/07. 
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It is based on the assumption that urgent action is needed to tackle climate change, and 
that — as suggested by recent studies, such as the Stern review — the economic, social and 
environmental costs of failing to do so will be “enormous”, and will fall especially on the 
poor, in both developing and developed countries. 

1.4 The Commission says that most solutions are readily available, and it reaffirms that the 
Community’s objective should be to limit global temperature increase to less than 2°C 
compared with pre-industrial levels, so as to limit the likelihood of massive and irreversible 
disruptions to the global ecosystem. It points out that the Council has noted that this will 
require atmospheric concentrations of greenhouse gases to remain well below 550 ppmv 
CO2 eq., and that, by stabilising long-term concentrations around 450 ppmv CO2 eq., there 
is a 50% chance of achieving this — which, in turn, will require global emissions of 
greenhouse gases to peak before 2025, and then to fall by 50% by 2050 (compared with 
1990 levels). It adds that the Council has also agreed that developed countries will have to 
continue to take the lead in reducing their emissions by between 15 to 30% by 2020, and 
that the European Parliament has proposed that the Community should undertake a CO2 
reduction target of 30% for 2020 and of 60–80% for 2050. 

1.5 More generally, the Communication notes that, even if developed countries undertake 
emissions reductions of this sort, this will not be sufficient, bearing in mind that their 
emissions are projected to be surpassed by those from developing countries by 2020: efforts 
will therefore be needed to reduce the growth in emissions from those countries and to 
reverse emissions from deforestation. However, the Commission also maintains that global 
action on climate change is compatible with sustaining global growth, and that it would 
also give rise to other benefits, for example reducing air pollution and increasing energy 
security. 

1.6 The Commission accordingly proposes the following action: 

— Emissions reduction targets 

It says that continuing to take domestic action to fight climate change will enable the 
Community to show the way internationally, and that the Council should therefore 
propose a 30% reduction in greenhouse gas emissions by developed countries by 
2020. Until such an agreement is reached, and without prejudice to its position, the 
Community should make a firm independent commitment to achieve at least a 20% 
emissions reduction through its Emissions Trading Scheme and other climate 
change policies. 

— Action arising from the Community’s energy policy 

The Commission says that, in line with the Strategic Energy Review, the Community 
should by 2020 seek to improve its energy efficiency by 20%, to increase its share of 
renewable energy to 20%, and adopt an environmentally safe carbon capture and 
geological storage policy, including the construction of 12 large-scale demonstration 
plants in Europe by 2015. 

— Strengthening the Emissions Trading Scheme 
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The Commission points out that 45% of the Community’s carbon dioxide emissions 
are currently covered by its Emissions Trading Scheme, and that a greater proportion 
should be covered from 2013. It therefore suggests that allocations should be made 
for longer than five years, in order to provide predictability for long-term investment 
decisions; that the Scheme should be extended to other gases and sectors; that it 
should recognise carbon capture and geological storage; that the allocation process 
should be harmonised across Member States to achieve undistorted competition, and 
that the Scheme should be linked to compatible mandatory schemes, such as those in 
California and Australia. 

— Limiting transport emissions 

The Commission notes that transport emissions have continued to grow, thereby 
cancelling out a larger part of the reductions made elsewhere, and says that, in order 
to tackle this, the Community should adopt its recent proposal to include aviation in 
the Emissions Trading Scheme, that it should adopt the proposal to link taxes on 
passenger cars to carbon dioxide emission levels, that it will outline further measures 
to tackle carbon dioxide emissions from cars, in order to reach by 2012 the target of 
120 grams per kilometre; that demand-oriented measures, such as those in the White 
Paper on European Transport policy, should be strengthened, that greenhouse gases 
emissions from road freight transport and shipping should be further limited, and 
that the life-cycle emissions of carbon dioxide in transport fuels must be reduced, for 
example by accelerating the development of sustainable biofuels. 

— Reductions in greenhouse gas emissions from other sectors 

The Commission suggests that the energy use of buildings can be reduced by up to 
30% by expanding the scope of the Directive on energy performance of buildings, 
and introducing Community performance requirements promoting very low energy 
buildings. In addition, the emission of greenhouse gases other than carbon dioxide, 
which it says are responsible for 17% of the Community’s total emissions, should be 
tackled by a range of measures, including measures to reduce emissions from 
agriculture, setting limits for methane emissions from gas engines and from coal, oil 
and gas production (or their inclusion in the Emissions Trading Scheme), further 
restricting or prohibiting uses of fluorinated gases; reducing emissions of nitrous 
oxide from combustion, and including those from larger installations in the 
Emissions Trading Scheme. 

— Research and technological development 

The Commission notes that, under the Community’s Seventh Framework 
Programme, the budget for environment, energy and transport for the period 2007–
13 has increased to €8.4 billion, and says that this should be used early to promote 
the development of clean energy and transport technologies. It also suggests that the 
research budget should be increased again after 2013. 

— Cohesion policy 

The Commission notes that the strategic guidelines on cohesion promote sustainable 
transport and energy, as well as environmental technologies and eco-inventions. 
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— Other measures 

The Commission says that the Community should examine all possible ways of 
reducing greenhouse gas emissions, and that it should also further strengthen the 
public’s awareness of the climate change implications of its actions. 

1.7 The Communication also addresses international action against climate change, which 
it says should be the Community’s overarching international priority. It points out that the 
basis for reaching such an agreement is already there, with a growing awareness by 
countries which have not ratified the Kyoto Protocol of the dangers of regional initiatives 
being taken to curb greenhouse gas emissions, with business becoming a driving force (and 
requiring a coherent policy framework within which to operate), and with the technologies 
needed either existing or being in an advanced stage of preparation. It therefore suggests 
that what is needed is support from major countries to ensure their deployment and 
further development. 

1.8 The Communication goes on to suggest a number of ways in which developing 
countries could take action as well. These include a steam-lining and expansion of the clean 
Development Mechanism under the Kyoto Protocol; improved access to finance to invest 
in “state of the art” generation equipment; sectoral approaches; and enhanced cooperation 
with the least developed countries. It says that a future international agreement should also 
address further international research and technology cooperation, measures to tackle 
deforestation, measures to assist countries to adapt to the unavoidable consequences of 
climate change; and an international agreement on energy efficiency standards. 

The Government’s view 

1.9 In his Explanatory Memorandum of 5 February 2007, the Minister for Climate Change 
and Environment at the Department of Environment, Food and Rural Affairs (Mr Ian 
Pearson) points out that the Community and the UK have taken a leading role in tackling 
climate change, and that Member States have agreed that European-level policies and 
measures are essential to help them reduce their emissions and deliver their Kyoto targets. 
He says that the UK welcomes this Communication as a valuable analysis of the options 
available for international and Community policy instruments to limit global greenhouse 
gas emissions to a level consistent with a trajectory towards the achievement of the 2°C 
target. He adds that the measures in the UK Climate Change Programme, published in 
March 2006, are projected to reduce greenhouse gas emissions to more than 23% below 
base year levels by 2010, and that this (and the further measures identified in the Energy 
Review in 2006, would put the UK in a good position to contribute its share of the 
emissions reductions needed to ensure that the Community can meet the target which it 
eventually adopts for 2020. The UK will also bring forward legislation which, among other 
things, will put in statute the Government’s long-term goal of reducing carbon dioxide 
emissions by 60% by 2050. 

Conclusion 

1.10 This Communication clearly deals with a topical issue which is of major 
importance, and, although it is not a legislative proposal as such, it is wide-ranging and 
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suggests initiatives in a number of different areas. We are therefore recommending it 
for debate in European Standing Committee, and, since it deals in part with issues 
contained in another document (on energy policy) which we have also considered 
today, we see some merit in the two documents being taken together, if that can be 
arranged. 

 
 
 

2  An energy policy for Europe 

(a) 
(28276) 
5282/07 
COM(07) 1 

 
Commission Communication: An energy policy for Europe 

(b) 
(28325) 
5354/07 
SEC(07)12 

 
Commission Staff Working Document: EU Energy Policy Data 

 
Legal base — 
Documents originated 10 January 2007 
Deposited in Parliament (a) 22 January 2007 

(b) 30 January 2007 
Department Trade and Industry 
Basis of consideration EM of 13 February 2007 
Previous Committee Report None, but see footnotes 3, 11 and 16 
To be discussed in Council March 2007 
Committee’s assessment Politically important 
Committee’s decision For debate in European Standing Committee 

Background 

2.1 The need for a sustainable, secure and competitive energy supply has long been 
recognised within the Community, and has been addressed on numerous occasions, 
notably in the Green Paper3 which the Commission produced in March 2006. In the light 
of reactions to that Green Paper, the Commission has now produced this further 
Communication, comprising a Strategic Energy Review (document (a)). This is 
accompanied by a number of other related communications (covering such aspects as the 
internal energy market, renewable energy, energy technology, nuclear power, and 
sustainable energy from fossil fuels), on which we are reporting separately, as well as a 

 
3 (27343) 7070/06: see HC 34–xxvi (2005–06), para 2 (26 April 2006) Stg Co Deb European Standing Committee 27 June 

2006. 



8    European Scrutiny Committee, 10th Report, Session 2006–07 

 

Commission Staff Working Document (document (b)), which sets out EU Energy Policy 
Data, relevant to all these various Communications.  

The current document 

2.2 The Commission says that the point of departure is the need to combat climate change, 
to limit the Community’s vulnerability to imported hydrocarbons, and to promote growth 
and jobs, thereby providing secure and affordable energy to consumers. It suggests that 
meeting the Community’s commitment to act now on greenhouse gases should be at the 
centre of the new policy, in that carbon dioxide emissions from energy account for 80% of 
all its greenhouse gas emissions, and measures to reduce such emissions would both limit 
its growing exposure to increased volatility of oil and gas supplies (and prices) and result in 
a more competitive energy market. It therefore proposes that the Community should seek 
in international negotiations to achieve a 30% reduction in developed countries’ 
greenhouse gas emissions by 2020 compared with 1990, and to reduce global emissions in 
2050 by 50%, implying reductions of 60–80% in industrialised countries by that date. In 
addition, it suggests that the Community itself should in any event undertake to achieve at 
least a 20% reduction of greenhouse gases by 2020.  

2.3 These objectives are dealt with more fully in a separate Communication,4 and the 
remainder of the current document addresses the means by which this strategic objective 
can be achieved, which the Commission says means transforming Europe into a highly 
energy efficient and low carbon dioxide energy economy. It adds that the challenge is to 
achieve this in a way which maximises potential competitiveness gains and limits the 
potential costs. In particular, it suggests that existing measures5 lack the necessary 
coherence, and that they must be taken together as a whole. It goes on to identify a number 
of areas for action. 

Internal Energy Market 

2.4 The Commission notes that a “real” Internal Energy Market is essential if the aims of 
competitiveness, sustainability and security of supply are to be realised, but adds that, 
although a series of measures have been taken, the recent Inquiry6 and a separate 
Communication7 on the prospects for the internal gas and electricity market demonstrate 
that these objectives have yet to be achieved. It therefore proposes the following measures: 

— Unbundling 

In the light of its conclusion that discrimination and abuse can arise when companies 
control energy networks as well as production or sales, the Commission suggests that 
this could be redressed, either by introducing a full Independent System Operator 
(where the vertically integrated company remains owner of the network assets and 

 
4 “Limiting global climate change to 2 degrees Celsius — The way ahead for 2020 and beyond “ (28275) 5422/07 + 

ADDS 1-2: see paragraph 1. 

5 In areas such as renewable electricity, biofuels, energy efficiency and the Internal Energy Market. 

6 “Inquiry into European gas and electricity sectors (Final Report) “ (28277) 5236/07: see paragraph 19 below. 

7 “Prospects for the internal gas and electricity market” (28278) 5232/07: see paragraph 19 below. 
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receives a regulated return on them, but is not responsible for their operation, 
maintenance or development), or by ownership unbundling (where network 
companies are wholly separate from the supply and generation companies). It 
believes that the latter approach is the more effective, and would also avoid overly 
detailed regulation and disproportionate administrative burdens. 

— Effective regulation 

The Commission believes that the powers and independence of energy regulators 
need to be harmonised on the basis of the highest, not the lowest, common 
denominator, and that, in addition to promoting effective development of their 
national market, they must be given the task of promoting the development of the 
Internal Energy Market. The Commission adds that the technical standards 
necessary for cross-border trade to function effectively need to be harmonised, and 
that the best way of achieving this would be to reinforce the activities of the 
European Regulators’ Group for Electricity and Gas (ERGEG). 

— Transparency 

The Commission notes that this is essential if the market is to operate properly, and 
that at present Transmission System Operators provide varying degrees of 
information, and also place varying requirements on generators. It suggests that 
minimum requirements need to be established and observed by all Community 
companies along the lines of the arrangements already adopted for 
telecommunications.8 

— Infrastructure 

The Commission notes that five priorities are set out in a separate Communication.9 

— Network security 

The Commission says that recent experience has shown the need for common 
minimum network security standards, and that the new Community mechanism 
and structure for Transmission System Operators should also be asked to make 
proposals, which would become binding after their approval by energy regulators. 

— Energy as a public service 

The Commission notes that existing legislation already requires Public Service 
Obligations to be respected, but says that the Community needs to go further. It will 
therefore develop an Energy Consumers’ Charter with four key goals — to assist in 
establishing schemes to help the most vulnerable to deal with price increases, to 
improve the minimum level of information available to help consumers choose 
between suppliers and supply options, to reduce the paperwork involved when 
consumers change supplier, and to protect consumers from unfair selling practices. 

 
8 Directive 2002/19/EC. OJ NO. L.108, 24.4.02, p.7. 

9 “Priority interconnection plan” (28282) 5237/07: see paragraph 16 below. 



10    European Scrutiny Committee, 10th Report, Session 2006–07 

 

Solidarity between Member States and security of supply 

2.5 The Commission notes that the Internal Energy Market increases the interdependence 
of Member States in both gas and electricity supply, and that, even with a drive to increase 
energy efficiency and renewables, oil and gas will continue to meet over half of the 
Community’s energy needs, with a high import dependence continuing in both sectors. It 
adds that the Community has effective energy relationships with traditional suppliers, such 
as Norway, Russia and Algeria, but suggests that, although it is confident these will 
continue, it is important to promote diversity, and to put in place mechanisms needed to 
ensure solidarity in the event of an energy crisis. It also believes that energy security should 
be promoted in different ways. These include measures to assist Member States which are 
overwhelmingly dependent on one gas supplier to diversify (with projects being developed 
to bring gas from new regions, setting up new gas hubs, making better use of strategic 
storage facilities, and facilitating the construction of new liquid natural gas terminals), and 
improvements in the strategic oil stocks mechanism. 

Long-term commitment to greenhouse gas reduction and emissions trading 

2.6 The Commission notes that the Community has traditionally favoured the use of 
economic instruments to internalise external costs, in order to allow the market to 
determine how to react most efficiently, and it notes that it has set out in a separate 
Communication10 the central role of the emissions trading mechanism in bringing about 
reductions in carbon emissions. 

Energy efficiency at Community, national, local and international levels 

2.7 The Commission suggests that energy efficiency is the most immediate element in a 
European Energy Policy, and has the potential to make the most decisive contribution to 
achieving sustainability, competitiveness and security of supply. It notes that it put forward 
in October 2006 an Energy Efficiency Action Plan,11 aimed at putting the Community on 
the path to achieving a 20% reduction in global primary energy use by 2020. 

A longer term target for renewable energy 

2.8 The Commission notes that the Community started working in 1997 towards 
increasing the share of renewable energy in the overall mix to 12% by 2010, but that, 
despite the 55% increase in renewable energy production since then, that target is unlikely 
to be met. It says that this is due largely to a lack of a coherent and effective policy 
framework throughout the Community, and that a step change is needed, building on 
existing instruments, such as the Renewable Energy Directive, with the challenge being to 
find the right balance between installing large scale capacity now and waiting until research 
has lowered their cost. 

2.9 The Commission suggests that this means taking into account the fact that renewable 
energy is currently more expensive than hydrocarbons, that economies of scale can reduce 

 
10 See footnote 4. 

11 (27944) 14349/06: see HC 41–ii (2006–07), para 8 (29 November 2006). 
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the costs for renewables, that renewable energy helps to improve the Community’s security 
of supply, and the renewables emit few (or no) greenhouse gases, and in the main bring 
significant air quality benefits. In the light of these considerations, the Commission has 
proposed12 that there should be a binding target of increasing the level of renewable energy 
in the Community’s overall mix from less than 7% at present to 20% by 2020 — a target 
which it describes as “truly ambitious” and requiring major efforts by all Member States, 
with particular stress being laid on the development of biofuels. 

A European Strategic Energy Technology Plan 

2.10 The Commission suggests that there are two key objectives for energy technology — 
to lower the cost of clean energy, and to put Community industry at the forefront of the 
rapidly growing low carbon technology sector. As foreshadowed in another accompanying 
Communication,13 it intends to present during the course of 2007 a European Strategic 
Energy Technology Plan, aimed at making the 20% renewables target a reality by 2020. In 
addition, the production of electricity and heat from low carbon sources and extensive 
near-zero emission fossil fuel plants with carbon dioxide capture and storage would be 
increased by 2030, with the switch to low carbon in the European energy system being 
completed by 2050. 

Towards a low carbon dioxide fossil fuel future 

2.11 The Commission notes that coal and gas account for 50% of the Community’s 
electricity supply, and are certain to remain an important part of its energy mix. However, 
it also points out that coal produces roughly twice the level of carbon dioxide emissions as 
gas, and that much cleaner coal production and carbon dioxide abatement will be 
necessary — a development which it also regards as essential at the international level. The 
Commission says that, in order to provide global leadership, the Community must provide 
a clearer vision for the introduction of carbon dioxide capture and storage, establish a 
favourable regulatory framework for its development, and invest more in research. It has 
set out in an accompanying Communication14 its intention to commence work in 2007 on 
designing a mechanism to stimulate the construction and operation by 2015 of 12 large-
scale demonstrations of sustainable fossil fuels technologies in commercial power 
generation within the Community. It also intends to provide a clear perspective when coal 
and gas fired plants will need to install carbon dioxide capture and storage, noting that all 
new coal-fired plants should be so equipped by 2020. 

The future of nuclear energy 

2.12 The Commission notes that around one-third of the electricity and 15% of the energy 
consumed in the Community comes from nuclear power, which it observes is one of its 
largest sources of carbon dioxide free energy. It also observes that nuclear power is less 
vulnerable to price changes than other forms of generation, and that the next generation of 
reactors should reduce costs further. It comments that it is for each Member State to decide 

 
12 “Renewable Energy Roadmap” (28289) 5374/07: see paragraph 20 below. 

13 “Towards a European Strategic Energy Technology Plan” (28279) 5240/07: see paragraph 15 below. 

14 “Sustainable power generation from fossil fuels” (28291) 5239/07: see paragraph 18 below. 
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whether to rely on nuclear energy, but that, if the utilisation level reduces, it would be 
essential for this to be phased in with the introduction of other low-carbon energy sources. 
It has accordingly suggested in an accompanying Communication15 that the Community’s 
role should be to develop further the most advanced framework for nuclear energy in those 
Member States which choose nuclear power, meeting the highest standards of safety, 
security and non-proliferation, as required by the Euratom Treaty. It also says that nuclear 
waste management and decommissioning are important issues, and that there is a need to 
ensure that high standards are observed internationally. 

International energy policy 

2.13 The Commission notes that the Community will in future account for only 15% of 
new emissions of carbon dioxide, and that it will by 2030 consume less than 10% of the 
world’s energy. It therefore suggests that the Community cannot achieve its energy and 
climate change objectives on its own, and that it needs to work with both developed and 
developing countries, energy consumers and producers to ensure competitive, sustainable 
and secure policy. It believes that the Community and its Member States must forge 
effective partnerships to translate these goals into a meaningful external policy, and 
moreover that energy must become a central part of all the Community’s external relations 
with its international partners. It also notes that the European Council has endorsed the 
Communication put forward last year, and has agreed to establish a network of energy 
security correspondents to provide an early warning to enhance the Community’s 
capability to reaction whenever there is pressure on external energy security. 

2.14 More specifically, the Commission says that the priorities over the next three years 
will be to pursue international agreement, including the post-2012 climate regime; to build 
up its relation with neighbouring countries, and with its external energy suppliers; to 
develop closer relations with other major consumers; to develop the use of financial 
instruments, via enhanced cooperation with the European Investment Bank and the 
European Bank for Reconstruction and Development, to develop its energy security; and to 
promote non-proliferation, nuclear safety and security, in particular through a reinforced 
cooperation with the International Atomic Energy Agency. In addition, it also says that the 
Community should pursue a comprehensive Africa-Europe energy partnership, and that 
there should be a greater integration between its energy and development policies, in order 
to support developing countries to promote sustainable and secure energy supply and use. 

Monitoring and reporting 

2.15 The Commission regards these as essential to the progressive development of an 
effective European energy policy, and will be putting forward a proposal to establish an 
Office of the Energy Observatory within its Directorate General for Energy and Transport. 
Its task would include the promotion of increased transparency regarding future 
investment needs, and the success of Member States in ensuring that their energy mix 
evolves in a way which contributes to the Community’s energy goals. 

 
15 “Nuclear Illustrative Programme” (28290) 5391/07: see paragraph 17  below. 
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2.16 The Commission concludes by inviting the European Council and Parliament to 
endorse the actions set out in this Communication, and to welcome its intention to put 
forward a new Strategic Energy Review every two years. 

The Government’s view 

2.17 In his Explanatory Memorandum of 13 February 2007, the Parliamentary Under 
Secretary of State for Energy at the Department of Trade and Industry (Lord Truscott) says 
that overall the Communication is positive, in that it reflects informal discussions which 
the UK has had with the Commission, and in particular our approach to markets and the 
Stern Review. However, he points out that the UK does not support the mandatory targets 
proposed for renewables and biofuels, which it does not regard as consistent with allowing 
Member States to determine their own energy mix under the overall objective of reducing 
greenhouse gas emissions. Likewise, although it supports the proposal for an ambitious 
greenhouse gas emissions target for the Community, the language does not make it clear 
whether such a target would be achieved solely through domestic Community emissions 
reductions, or — as is the UK’s agreed policy position — through a combination of such 
action and contributions made by Community companies and Member States to the 
efforts of developing countries (for example, using the Clean Development Mechanism 
under the Kyoto Protocol). 

2.18 As regards other aspects of the Review, the Minister comments: 

• that the UK welcomes the proposals to strengthen the development of the internal 
market, and believes that full unbundling is the only certain way to secure non-
discriminatory network access and to provide incentives for network investment: it 
also agrees that the powers of energy regulators should be enhanced, favouring the 
strengthening of the European regulators group, but considers that, rather than 
simply establishing minimum transparency requirement, there should be new 
legislation on “comprehensive” transparency requirements; 

• that the UK has some concerns that the Commission sees new infrastructure as a 
panacea, and would like to influence which projects are built; 

• that the UK agrees on the need for common binding network security standards; 

• that the UK supports the proposal to enhance Member State solidarity regarding 
security of supply by strengthening the existing Gas Coordination Group and by 
new Energy Correspondents Network, provided the latter does not entail storage of 
confidential information, and it welcomes the Commission’s intention to 
undertake a thorough cost/benefit analysis in this area; 

• that, as regards Strategic Energy Technology, the UK agrees that there is a need to go 
beyond least-cost abatement of emissions using existing technologies, and that 
energy policy should be based on research excellence and innovation: however, it 
also believes that the Community’s efforts should be focussed on those research 
areas where there are benefits from action at Community level over and above 
those which can be achieved by Member States alone, and that any increase in 
funding in this area should come from a reprioritisation of existing resources; 
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• that this Communication adds little on international relations to the one produced 
by the Commission in 2006,16 and that it will remain difficult to ensure that all 
Member States “speak with one voice”, when individual countries are tempted to 
negotiate arrangements with producer countries which ensure their own security 
of supply in a manner which may not be in the Community’s best interest: it will 
also be necessary to balance a unified Community approach with retaining the 
right of individual Member States to speak bilaterally with producer and other 
third countries; 

• that the Commission’s “laudable” emphasis on its neighbourhood policy will remain 
of limited value as long as Russia refuses to ratify the Energy Charter Treaty; and 

• that the proposed Energy Observatory will provide a useful function in collecting 
and making available comprehensive data and monitoring the demand/supply 
balance, but that it will be necessary to clarify how this body would relate to the 
Energy Correspondents Network and Gas Coordination Group. 

Conclusion 

2.19 As is evident, this is a wide-ranging document which deals with an issue of major 
topical interest, and one which forms an integral part of the measures needed to achieve 
the climate change objectives set in the further Communication which we have also 
considered today (paragraph 1). Like that document, we are recommending this 
Communication for debate in European Standing Committee, and, whilst it will of 
course be for the Government to determine the necessary arrangements, we would see 
some merit, given the relationship between the two documents, in their being 
considered together, if this is possible.  

2.20 In any event, we have drawn attention to the fact that this document is 
accompanied by a considerable number of other Communications, each dealing with 
an aspect of energy policy, and, although we do not propose to recommend these for 
debate in their own right, we do regard them as relevant to the debate on this 
Communication. We therefore hope that any specific points arising on them can be 
dealt with during that debate. 

 
 

 
16 (27907) 14011/06: see HC 34–xlii (2005–06), para 11, (7 November 2006). 
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3  European Monitoring Centre on Racism and 
Xenophobia 

(28126) 
16315/06 
— 

Report on the annual accounts of the European Monitoring Centre 
on Racism and Xenophobia for the financial year 2005, together with 
the Monitoring Centre’s replies. 

 
Legal base — 

Deposited in Parliament 8 December 2006 
Department Communities and Local Government 
Basis of consideration EM of 6 February 2007 
Previous Committee Report None 
To be discussed in Council — 

Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

Background 

3.1 The European Monitoring Centre on Racism and Xenophobia (EUMC) was 
established by Council Regulation (EC) No. 1035/9717 as a Community body to provide the 
Community and the Member States with reliable and comparable information on racism, 
xenophobia and anti-Semitism. The European Council decided on 12 and 13 December 
2003 to extend the mandate of the EUMC “to make it into a human rights agency”. 

3.2 Article 12 of Council Regulation (EC) No. 1035/97 requires the Court of Auditors to 
examine the Centre’s revenue and expenditure for each financial year and to give its 
opinion on the accounts and their reliability. 

The document 

3.3 In its latest report for the financial year ended 31 December 2005, the Court of 
Auditors concludes that, in all material respects, the EUMC’s accounts are reliable and that, 
in general terms, the transactions underlying the accounts are legal and regular. The Court 
has nonetheless chosen to make a number of additional observations. These can be 
summarised as follows: 

• Over 50% of commitments for administrative expenditure were carried over to the 
next financial year and there was a high rate of cancellation of the appropriations 
carried over, showing a need to improve expenditure planning; 

• No activity-based management had been brought in despite the Centre’s financial 
regulation making provision for this; 

 
17 OJ No. L 151. 10.6.97, page 1. 
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• The Centre had no system for planning and managing its equipment acquisitions; 

• Moreover, there were no cyclical checks on the Centre’s inventory; 

• The Centre’s internal control system suffered from various other shortcomings 
which include the inadequate application of the principle of segregating duties and 
ex ante financial management criteria; 

• Selection boards were not always of a grade equivalent or higher than that of the 
post to be filled; and 

• Invitations to tender contained insufficient information on the minimum quality 
of bids and the weighting of price factors. 

The Court’s report contains the Centre’s replies to these observations. On the composition 
of selection boards, the Centre explains that, with its relatively small workforce, it was not 
always possible to constitute boards of a higher grade. The Court also reports that the 
Centre had undertaken to improve the clarity of information provided in calls for tender. 

The Government’s view 

3.4 In his Explanatory Memorandum of 6 February 2007, the Minster of State in the 
Department of Communities and Local Government (Phil Woolas) notes that 

“The Government is content that the Court has found that the Centre’s accounts are 
in all respects reliable and that the underlying transactions were legal and regular. 
The Government has noted the Court’s subsequent observations and the steps that 
the Centre is taking to address them.” 

Conclusion 

3.5 We thank the Minster for his brief comments on the Court of Auditors’ Report on 
the accounts of the European Monitoring Centre for Racism and Xenophobia. We ask 
the Minster if the Government is confident in the light of the Centre’s performance so 
far that the future EU human rights agency will be able to discharge its considerably 
enhanced and extended functions in a satisfactory and financially prudent and 
accountable manner. We shall hold the document under scrutiny until we have received 
the Minister’s reply. 
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4  Green Paper on passive smoking 

(28344) 
5899/07 
COM(07) 27 

Commission Green Paper: Towards a Europe free from tobacco 
smoke: policy options at EU level 

 
Legal base — 
Document originated 30 January 2007 
Deposited in Parliament 5 February 2007  
Department Health 
Basis of consideration EM of 14 February 2007  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 

Introduction 

4.1 The purpose of the Commission’s Green Paper is to initiate consultations on the best 
way to tackle passive smoking in the EU. It sets out five policy options and invites 
comments by 1 May on specific questions. 

Action so far by the EC 

4.2 The Community has already long shown an interest in protecting people from the 
effects of passive smoking. For example, in 1989 the Council adopted: 

• a Resolution which invited Member States to ban smoking in public places and all 
forms of public transport;18 

• a Framework Directive on health and safety in the workplace which, although it 
does not expressly refer to tobacco smoke, requires employers to assess risks to 
their workers and to take preventative and protective measures;19 and 

• a Directive on minimum health and safety requirements in the workplace which 
requires employers to ensure ventilation and sufficient fresh air in enclosed 
workplaces and to protect non-smokers against discomfort caused by tobacco 
smoke in rest rooms and rest areas.20 

 
18 Council Resolution 89/C 189/01: OJ No. C 189, 26.7.89, p.1. 

19 Framework Directive 89/391/EEC: OJ No. L 183, 29.6.89, p.1. 

20 Council Directive 89/654/EEC: OJ No. L 393, 30.12.89, p.1. 
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4.3 In 2003, the Council adopted a Recommendation which called on Member States to 
protect people from exposure to tobacco smoke in indoor workplaces, enclosed public 
spaces and public transport.21 

4.4 The European Community is also a party to the World Health Organisation’s 
Framework Convention on Tobacco Control. Article 8 requires the parties to the 
Convention to “adopt and implement … effective legislative, executive, administrative 
and/or other measures, providing for protection from exposure to tobacco smoke in 
indoor workplaces, public transport, indoor public places and, as appropriate, other public 
places”. The Convention was signed by 168 parties (including all the Member States) and, 
by mid-December 2006, had been ratified by 141 of them (including the UK). 

The Green Paper 

4.5 The Green Paper invites views on what, if anything, should be done by the Community 
to protect people from the effects of passive smoking. It begins by outlining the health, 
economic and social considerations the Commission considers relevant. For example, it 
notes an estimate that more than 79,000 adults die each year in the EU (excluding Romania 
and Bulgaria) as a result of passive smoking. It also cites research which estimated that, in 
1997, smoking caused Scottish employers a loss equivalent to between 0.5% and 0.7% of 
Scottish GDP. Over 80% of respondents to a Eurobarometer survey in 2006 were totally or 
somewhat in favour of a ban on smoking in indoor workplaces and indoor public spaces 
(other than restaurants, pubs and bars). The Commission also says that banning smoking 
in such places would help reduce health inequalities. This is because people with lower 
levels of education and lower incomes are more likely than others to be smokers or exposed 
to passive smoking.  

4.6 The Green Paper then summarises the action which has already been taken by the 
Community and individual Member States to reduce passive smoking (most Member 
States have taken some action but there are wide variations in the scope and enforcement 
of their legislation). The Commission goes on to discuss the pros and cons of a total ban on 
smoking in all enclosed workplaces and public spaces and of a ban with specific 
exemptions for such places as restaurants and pubs. 

4.7 The Green Paper identifies five policy options to make indoor public spaces and 
workplaces free from tobacco smoke. They are: 

i) no new activity by the Community; 

ii) voluntary measures (trades unions and employers could be encouraged and helped 
to make agreements on preventative and protective measures or public authorities 
could make voluntary agreements with, for example, associations which represent 
the owners of pubs and restaurants); 

iii) the open method of coordination (Member States would be encouraged to improve 
their domestic legislation and its effectiveness through the exchange of information 

 
21 Council Recommendation 2003/54/EC: OJ No. L 22, 25.1.03, p.31. 
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about good practice, agreeing common targets and monitoring performance across 
the EU); 

iv) a non-binding Commission or Council Recommendation about the action Member 
States should take to prevent passive smoking; or 

v) binding EC legislation requiring all Member States to meet minimum enforceable 
standards of protection. 

4.8 Finally, the Green Paper invites views by 1 May on three main questions: 

• which would be preferable: a total ban on smoking in all enclosed public places and 
work places or a ban with exemptions? 

• which of the five policy options “would be the most desirable and appropriate for 
promoting smoke-free environments”; and what form of EC intervention would be 
necessary to protect people from passive smoking? and 

• are there any other health, economic and social considerations which should be 
taken into account?  

The Government’s view 

4.9  The Minister of State at the Department of Health (Caroline Flint) tells us that the 
Green Paper’s: 

“main proposals and priorities are in line with current UK policy on smokefree 
public places. A comprehensive smokefree law has been in place in Scotland since 
March 2006. Similar laws will be in force in Wales and Northern Ireland in April and 
in England from 1 July. However, it is important that any legal intervention at EU 
level is within competence and does not undermine UK smokefree law.” 

Conclusion 

4.10  The Green Paper deals with an important subject on which there is scope for 
differences of opinion. In particular, it seems to us, there is scope for debate about what 
action — if any — needs and can properly be taken by the Community, rather than by 
each Member State in the light of its own circumstances.  

4.11 Naturally, we agree with the Minister that any Community action must be squarely 
within the Community’s competence. We note that the Minister also says that it is 
important that any Community intervention “does not undermine UK smokefree law”. 
We should be grateful if she would enlarge on what she means. Has the Government a 
preference between the five policy options identified by the Commission and what are 
the reasons for its preference? In particular, we ask the Minister to tell us whether new 
EC legislation, imposing fresh requirements on Member States, could be adopted 
without affecting “UK smokefree law”.  

4.12 Pending the Minister’s reply, we shall keep the Green Paper under scrutiny. 
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5  Diplomatic and consular protection of Union citizens 
in third countries 

(28304) 
6192/07 
COM(06) 712 

Commission Green Paper on the diplomatic and consular protection 
of Union citizens in third countries 

 
Legal base — 
Document originated 28 November 2006 
Deposited in Parliament 25 January 2007 
Department Foreign and Commonwealth Office  
Basis of consideration EM of 8 February 2007 
Previous Committee Report None 
To be discussed in Council To be determined  
Committee’s assessment Legally and politically important  
Committee’s decision Not cleared: further information requested 

Background 

5.1 Under Article 20 EC a citizen of the Union is entitled, in the territory of a third State 
where his Member State of nationality is not represented, to protection by the diplomatic 
or consular authorities of any Member State on the same conditions as the nationals of that 
State. 

5.2 The Commission has, during the past 2–3 years, begun to highlight the need to 
improve the consular support given to EU citizens in third countries, particularly in crisis 
situations. It has previously made some informal suggestions, and supported those made 
by others,22 about how the EU might improve cooperation in consular assistance in third 
countries. The Green Paper is its most formal contribution to date in this area.  

The Green Paper 

5.3 The Green Paper recalls that Decision 95/553/EC23 makes provision for action by the 
Member States in cases such as, for example, arrest and detention, accident or serious 
illness, acts of violence, death and repatriation and for advances of money for citizens in 
difficulty. The Green Paper also notes the creation within the Council of a working party 
on consular cooperation (COCON) to organise exchanges of information on national best 

 
22 The Minister cites Commission Communication COM (2006) 331 of 28 June 2006 and the report by Michel Barnier to 

the President of the Council of the European Union and President of the European Commission “For a European civil 
protection force: Europe aid.” 

23 Decision of the representatives of the Governments meeting within the Council of 19 December 1995 regarding 
protection for citizens of the European Union by diplomatic and consular representations OJ No L 314 of 28.12.95, 
p.73. 
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practices and the drawing up by that body of guidelines on the consular protection of EU 
citizens in third countries.  

5.4 The Green Paper raises a number of specific proposals for action by both Member 
States and the European institutions aimed at improving the EU’s joint consular response, 
including better information on the right to diplomatic and consular protection and on 
Member States’ representation in third countries, the printing of the text of Article 20 EC 
in national passports, the extension of consular protection to Union citizens’ family 
members who are third country nationals, and the setting up of “common offices” with 
Commission delegations in the Caribbean, the Balkans, the Indian Ocean and West Africa. 

5.5  The Green Paper indicates that it is intended to stimulate debate and launch a process 
of consultation, including a public consultation now underway. Depending on the 
outcome, this may lead to the publication of a White Paper, translating the conclusions of 
the debate into practical proposals for Community action. 

The Government’s view  

5.6 In a full and helpful Explanatory Memorandum of 8 February 2007, the Minister for 
Europe at the Foreign and Commonwealth Office (Geoff Hoon) explains that the 
Government intends to issue a response to the Green Paper in due course. In the 
meantime, the Minister explains the present arrangements for diplomatic and consular 
protection for British nationals abroad and provided by consular staff in embassies, High 
Commissions and consulates around the world, as follows: 

“The UK has a large network of posts, and provides high-quality assistance both in 
routine cases (e.g., individual deaths; accidents; missing persons) and in responding 
to large-scale crises, such as the South East Asian Tsunami. In a reciprocal 
agreement, we provide assistance to EU citizens in countries where they lack 
representation. We co-operate closely with EU partners in a number of other ways 
on consular matters, including joint planning for crisis response, providing training 
to other Member States’ consular staff and exchanging information on local risks to 
travellers. The level and effectiveness of this co-operation has improved markedly in 
the past two years, with the introduction of a new set of joint EU consular guidelines 
for missions in third countries, and improved systems for communications between 
Member States’ consular teams (e.g. regular teleconferencing during crises)”. 

5.7 The Minister notes that the Green Paper’s proposals for improving cooperation in this 
area cover the full range of consular work, including: 

— improving the information available to EU citizens on consular matters, both on 
their rights, and on seeking advice and assistance; 

— improving the links developed with third countries to assure that all EU citizens 
have access to consular assistance, including seeking agreement from third 
countries for Commission delegations to exercise a duty of protection in 
appropriate cases; 

— broadening the entitlement to consular assistance, to include non-EU family 
members of EU citizens; 
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— establishing EU procedures to identify and repatriate remains of EU citizens who 
die abroad; 

— simplifying procedures for providing financial advances to citizens of other EU 
Member States; 

— establishing common consular offices, to provide assistance to all EU citizens in 
third countries; and 

— the Commission becoming involved in organising joint consular training for 
officials. 

5.8 In relation to the legal and procedural issues raised by the Green Paper, the Minister 
notes that the Green Paper argues that its proposals would fulfil more effectively certain 
rights of EU citizens enshrined in Article 46 of the Charter of Fundamental Rights of the 
European Union and in Article 20 of the Treaty establishing the European Community, 
which states that:  

“Every citizen of the Union shall, in the territory of a third country in which the 
Member State of which he is a national is not represented, be entitled to protection by 
the diplomatic or consular authorities of any Member State, on the same conditions as 
the nationals of that State. Member States shall establish the necessary rules among 
themselves and start the international negotiations required to secure this protection.” 

5.9 The Minister adds: 

“The paper’s contention that these articles mean every EU citizen has a right to 
consular assistance is problematic. The Government, in common with the majority 
of other EU Member States, provides consular assistance as a matter of policy rather 
than of obligation, and the exercise of that policy is discretionary. The position under 
UK and international law is that there is no general obligation on the UK to provide 
consular assistance (to British Nationals or others). The UK acknowledges that 
Article 20 EC places an obligation on Member States to exercise their policies on 
consular assistance in a non-discriminatory way as among EU citizens. But that is 
not the same as creating a right to consular assistance. 

“A second major consideration is that the Green Paper envisages an active role for 
the EU institutions in the delivery of consular assistance to EU citizens. Under 
existing international law, consular relations are between States. The Vienna 
Convention on Consular Relations, and applicable bilateral consular conventions, 
provide a framework for the conduct of inter-State relations; they do not cover the 
provision of consular assistance by international organisations. There are therefore 
likely to be legal difficulties with aspects of the consular role that the Green Paper 
envisages for the EU institutions.  

“The UK is however supportive of the principle of co-operation between the 
diplomatic and consular missions of the Member States and their Commission 
delegations in third countries, further to Article 20 EU”. 
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5.10 On the question of subsidiarity, the Minister notes that Member States have long held 
the unanimous view that the provision of consular assistance to their citizens is primarily a 
matter for national authorities. He considers that “some of the Green Paper’s proposals, 
which involve a greater role for the Commission and Council Secretariat, therefore sit 
uneasily with this position”.  

5.11 On the policy implications of the Green Paper, the Minister continues as follows: 

“HMG shares the Commission’s overall desire to improve consular co-operation at 
EU level. We have worked hard with EU partners to achieve this aim, and continue 
to do so, through the EU’s Consular Working Group, COCON. We agree that there 
is scope to improve Member States’ consular assistance further still, through joint 
work and co-ordination, and will continue to work with colleagues to do so. The 
Green Paper helpfully raises the profile of this issue, and is a useful contribution to 
the debate.  

“The Green Paper raises, however, a number of policy difficulties for us, in that some 
of its proposals envisage a substantially increased role for the European institutions 
in the provision of consular assistance to EU citizens. (There are, as stated above, also 
some substantial legal obstacles to this aspiration). 

“The UK’s policy on EU consular co-operation emphasises the need for improved 
mechanisms to deliver consular assistance in third countries in concert with other 
Member States. We believe this is best achieved by building on existing national 
capacities, and improving co-ordination between Member States, rather than by 
creating new systems which might complicate or duplicate effort. It is also notable 
that, leaving aside the legal difficulties, the Commission has no expertise in providing 
consular assistance. We are therefore concerned by those proposals which envisage 
the Commission becoming involved in consular service delivery (e.g. the provision of 
training for consular staff). 

“We are also carefully examining the resource implications of the proposals, to 
ensure they do not duplicate existing structures and that they do not create an 
unsustainable financial burden”.  

5.12 The Minister says that the proposals in the Green Paper would have a negligible 
impact on business, charities or voluntary bodies since they do not seek to change existing 
standards of service but rather the way in which they are delivered. However, the Minister 
also states that there could, potentially, be significant financial implications in 
implementing the proposals: “It is not clear at this stage whether the costs involved would 
be met from EU budgets or from the budgets of Member States. Until the proposals are 
fully developed and a decision is made on what actions will be taken, it is not possible to 
say what the cost may be”. 

5.13  In relation to the timetable, the Minister notes that the public consultation on the 
Green Paper will be closed on 31 March 2007 by a hearing open to all interested parties, 
and that at this stage it is not clear what the subsequent steps will be. 
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Conclusions 

5.14 Consular services are the responsibility of Member States. The provision of 
consular services is the area in which diplomatic missions interface with members of 
the public most often and most critically. Matters of great sensitivity are often at issue, 
in the most challenging circumstances and when the individuals concerned are at their 
most distressed and vulnerable. Consular services are, unsurprisingly and quite rightly, 
at the top of Ministers and officials’ agenda, at home and abroad.  

5.15 It is clear that a good level of cooperation between Member States already exists, 
and work is underway to improve it further. It is difficult, if not impossible, to envisage 
circumstances in which missions staffed by officials responsible to the Commission 
could begin to provide a service of the same standard, with the level of immediate 
accountability that ensures that it remains thus. While there may be scope for practical 
support in specific circumstances, we hope that the Government will resist the 
expansionist elements in these proposals with vigour and determination. 

5.16 In this context, we note that in its own report on the Green Paper, our counterpart 
committee in the French Sénat has noted that the Commission has not demonstrated 
that the aim of its initiative would be better achieved by action at EU or Community 
level rather than by pragmatic cooperation between the Member States, and considers 
that the Member States are the best placed to advise their citizens of those third 
countries where they may be at risk and that the EU would bring no real “added value” 
if it assumed responsibility for informing citizens on this question. We respectfully 
share these doubts and support these observations. 

5.17 We look forward to seeing the Government’s response to the consultation process, 
and would like to know in what way UK views will be expressed at the open meeting. In 
the meantime, we shall retain the Green Paper under scrutiny. 
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6  Customs  

(a) 
(27107) 
15380/05 
+ ADDs 1–2 
COM(05) 608 
 
(b) 
(27108) 
15381/05 
+ ADDs 1–224 
COM(05) 609 

 
Draft Regulation laying down the Community Customs Code 
(Modernised Customs Code) — Implementing the Community 
Lisbon programme 
 
 
 
Draft Decision on a paperless environment for customs and trade — 
Implementing the Community Lisbon programme 

 
Legal base (a) Articles 26, 95, 133 and 135 EC; co-decision; QMV

(b) Articles 95 and 135 EC; co-decision; QMV 
Department Revenue and Customs 
Basis of consideration Minister’s letter of 26 January 2007 
Previous Committee Report HC 34–xvii (2005–06), para 5 (1 February 2006) and 

HC 34–xxxi (2005–06), para 7 (14 June 2006) 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Not cleared, further information requested 

Background 

6.1 The Community Customs Code, which establishes the general rules and procedures 
applicable to goods brought into or out of the customs territory of the Community, was set 
out in Regulation (EEC) No 2913/92. Since 1992 the Code has had some limited 
amendments but it has not kept abreast of recent changes in the global trading 
environment.  

6.2 The draft Regulation, document(a), is a complete revision of the Community Customs 
Code, designed to modernise and simplify it and to make it compatible with operational 
changes in international trade, the greater use of electronic communications and the 
evolving role of customs authorities. The draft Decision, document (b), is intended to 
promote implementation of interoperable and accessible automated customs systems that 
are coordinated across the Community, committing the Commission and Member States 
to re-engineer Customs activity for the electronic age within specific timescales, in order to 
achieve the objective of a simple and paperless environment for customs and trade. The 
intention is to establish electronic interfaces for traders with Member States’ systems. 
Responsibility for implementation is to be shared between the Commission and Member 
States.  

 
24 Note that the documents 15381/05 ADDs 1–2 are the same as 15380/05 ADDs 1–2. 
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6.3 When we considered these documents in February 2006 we said these were important 
proposals which could lead to significant improvements for traders in regard to customs. 
However we commented that before considering the documents further we should like to: 

• hear about the outcome of the Government’s formal consultation and more about 
the likely costs of implementation; and 

•  be kept informed of progress on the issues, to which the Government had drawn 
our attention, related to Member State shares of customs duty, collection of 
national taxes and statistical information, respect for Member State competences 
(notably in relation to the imposition of criminal penalties under the EC Treaty), 
the balance between the Modernised Customs Code and its Implementing 
Provisions and the proposed Guidelines. 

In June 2006 we reported further information about the likely costs of implementation, but 
noted we still needed to see the outcome of the Government’s consultation and 
information on progress on the other issues we had asked about previously. Meanwhile we 
did not clear the documents.25 

The Minister’s letter 

6.4 The Paymaster General (Dawn Primarolo) tells us now of a possible first reading 
agreement on the draft Decision, document (b), which arose because, unusually, the 
proposal had been under consideration by the European Parliament and the Council in 
parallel. She says however that discussion in the Council’s Customs Union Group (CUG) 
of the draft Decision has led to substantial amendment of important elements relating to 
implementation timescales. The German Presidency will be carrying discussions forward 
with a view to CUG agreement on text to be transmitted to the European Parliament. The 
Minister says that discussion of the draft Regulation, document (a), will also continue 
during the German Presidency.  

6.5 The Minister also addresses the outstanding points we had raised previously, mainly in 
relation to the draft Regulation. First, she says there was a low response to the 
Department’s formal consultation on the Modernised Customs Code and the associated 
paperless environment proposals, conducted over the three months ending 30 September 
2006. The views were that: 

• modernisation was long overdue; 

• existing systems should be utilised where possible; 

•  Authorised Economic Operator status should be available to businesses of all sizes 
and have a common application in all Member States; and 

• it was too early to provide quantifiable costs to the changes.  

 
25 See headnote. 
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The Minister adds that informal consultation will continue through the Department’s Joint 
Customs Consultative Committee and its sub-groups during continued discussion of the 
Modernised Customs Code. 

6.6 Next, on implementation costs the Minister tells us that work on the technical and 
functional specifications of the associated IT systems is ongoing and that, understandably 
until this work is finalised she cannot refine further the estimates she has already given us. 
Thirdly, in relation to Member State shares of customs duty (Own Resources), collection of 
national taxes and statistical information, the Minister says these issues arise from the 
proposal for a Centralised Clearance procedure, work on which is ongoing in a 
Commission Working Group, in which the Government is playing a leading role and 
which will report its findings after a final meeting in June 2007. She adds that there is 
general support for the concept of Centralised Clearance from Member States. 

6.7 Turning to criminal penalties the Minister says the text has been amended twice as a 
result of discussions in the CUG and currently makes no reference to such penalties. This is 
supported with a proposed amendment by the European Parliament — the Commission 
has rejected this, but has not resisted the CUG’s similar amendment. 

6.8 Lastly, the Minister says of the balance between the Modernised Customs Code and its 
Implementing Provisions and the proposed Guidelines that comitology is still a 
contentious issue, especially with the recent introduction of the new comitology procedure, 
Regulatory with Scrutiny.26 The European Parliament has proposed that this procedure 
should be used in the majority of the Modernised Customs Code references to its 
Implementing Provisions. This has not been accepted by the Council or the Commission, 
but the final position has yet to be determined. The Guidelines remain a lower level of 
clarification of the legal provisions and have no legal status. 

Conclusion 

6.9 We are grateful to the Minister for this information on where matters stand on 
these two proposals. We note that the probable outcome on a number of issues, 
Centralised Clearance, criminal penalties and comitology, remains as yet uncertain. We 
should like to hear about developments on these matters before we consider these 
documents further. Meanwhile they remain uncleared. 

 
 
 

 
26 Comitology is the system of committees which oversees the exercise by the Commission of legislative powers 

delegated to it by the Council and the European Parliament. Comitology committees are made up of representatives 
of the Member States and chaired by the Commission. There are three types of procedure (advisory, management 
and regulatory), an important difference between which is the degree of involvement and power of Member States’ 
representatives. Regulatory with Scrutiny, introduced in July 2006, gives a scrutiny role to the European Parliament 
in most applications of comitology. 
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7  Non-custodial pre-trial supervision measures  

(27783) 
12367/06 
+ ADDs 1-2 
COM(06) 468 

Draft Council Framework Decision on the European supervision 
order in pre-trial procedures between the Member States of the 
European Union 

 
Legal base Articles 31(1)(a) and (c), 34(2)(b)EU; consultation; 

unanimity 
Department Home Office 
Basis of consideration Minister’s letter of 5 February 2007 
Previous Committee Report HC 34–xxxvii (2005–06), para 23 (11 October 2006) 

and see (25937) HC 42–xxxvi (2003–04), para 10 (10 
November 2004) 

To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

Background 

7.1 On 11 October 2006 we considered a draft Framework Decision for a non-custodial 
pre-trial supervision order (such as an order for bail) which would be recognised and 
enforced in another EU Member State pending the return of the defendant to the EU 
Member State of trial. The objective of the proposal would be to help reduce the number of 
non-resident persons held in custody pending trial. 

7.2 The order (a “European supervision order”) would be made by a judicial authority in 
the Member State of trial and would be entitled to recognition and enforcement in another. 
The order would allow the non-resident person charged with an offence to benefit from a 
supervision regime in another Member State (normally the Member State of residence). 
The Member State of normal residence would be responsible for the supervision of the 
person awaiting trial and would be obliged to report to the Member State of trial on any 
breaches of the conditions attached to the order, so that the latter can decide on the arrest 
and transfer of the suspect if this is thought necessary. 

7.3 We considered that this proposal could be of benefit to UK nationals detained in other 
Member States while awaiting trial by allowing them to return to the UK under supervision 
instead of being remanded in custody, and therefore welcomed the proposal in principle. 
We also welcomed the fact that the detailed conditions of the supervision order would be 
subject to agreement with the State in which the supervision was to be carried out. 

7.4 We drew attention to a number of detailed points, particularly relating to the remedies 
for a breach of a supervision order, where we considered the proposal to be unclear. We 
asked the Minister for her views on three points, first, if it was intended that a decision on 
whether there has been a breach of the order should be taken only by a person exercising 
judicial functions, secondly, on the arrangements for “arrest and transfer” under Articles 
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17 and 18 (which appeared to us to provide for a new form of coercive measure in addition 
to the European Arrest Warrant) and, thirdly, on the narrowness of the grounds on which 
a Member State could refuse to arrest and transfer a resident subject to the supervision 
order. 

7.5 We also asked the Minister if she could provide information on the number of UK 
nationals or residents currently remanded in custody in other Member States pending trial. 

The Minister’s reply 

7.6 The Minister of State at the Home Office (Baroness Scotland of Asthal) replies to our 
concerns in her letter of 5 February 2007. The Minister informs us that a Council Working 
Group considered the proposal at a meeting on 9–10 January 2007. Although there was no 
detailed consideration of the proposal, the Minister informs us that there were discussions 
on its benefits and scope, the type of supervision measures in issue, the grounds for not 
recognising a supervision order and the consequences of breach and the arrangements for 
arrest and transfer. The Minister reports that there was general support from many 
Member States, but also calls for a simplified procedure and concerns over costs and 
resources.  

7.7 In reply to our specific questions, the Minister first informs us that, as the proposal now 
stands, it requires a person exercising judicial functions to decide whether or not there has 
been a breach of the supervision order and to report it to the issuing State. The Minister 
comments that this is not in accordance with the procedure in the UK “where the police 
and prosecution would take such action”. The Minister adds that the Government believes 
it will be necessary to seek clarification on this point. 

7.8 Secondly, in reply to our points on the arrangements for “arrest and transfer” under 
Article 17 and 18, (in particular whether it was necessary to envisage a new form of 
coercive measure in addition to the European Arrest Warrant, and the narrowness of the 
grounds for refusing to arrest and transfer) the Minister comments that the first of these 
issues was raised by several Member States in the working group. The Minister notes that, 
as currently drafted, the proposal is intended to cover all criminal offences, whereas the 
EAW is limited to the more serious offence, so that the EAW would not be sufficient to 
ensure that there is a mechanism forcibly to return a defendant where necessary. The 
Minister considers that it would not be desirable to extend the scope of the EAW simply to 
bring it into line with the current proposal, nor would it be desirable to limit the scope of 
the current proposal. The Minister adds that the Government therefore believes that it is 
necessary to create a specific power of arrest and transfer to meet the requirements of the 
proposed scheme. 

7.9 On the narrowness of the grounds on which an executing State can refuse to arrest and 
transfer a person subject to a supervision order, the Minister comments that the limitations 
on the right to refuse to arrest and transfer reflect those which usually attach to proposals 
which relate to mutual recognition within the EU. The Minister adds that there needs to be 
a balance between the concerns of the executing State in returning the defendant for 
prosecution and the needs of the issuing State to be confident that a defendant released 
subject to a European supervision order “can be forcibly returned if necessary”. 
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7.10 In her Explanatory Memorandum, the Minister informed us that in July 2006 there 
were 620 EU nationals remanded in custody in England and Wales, but that not all of these 
would become subject to a European supervision order, as some might be remanded in 
custody for reasons other than their residence in another Member State. The Minister now 
informs us that in June 2006 there were 820 UK nationals remanded in custody and 
awaiting trial in another Member State, but that this figure does not, of itself, indicate how 
many might have been made subject to a European supervision order, since in some cases 
the court might have decided to remand the person in custody notwithstanding the 
availability of the order. 

Conclusion 

7.11 We thank the Minister for her letter. We shall look forward to an account, in due 
course, of the Government’s attempts to clarify whether the decision on whether there 
has been a breach of the supervision order and to report it to the issuing State may be 
made by authorities which are not judicial in character. In our view, it would not be 
appropriate for a non-judicial authority to make such a finding if this were to be given 
any automatic effect in the issuing State. There would be less objection to the finding 
being treated merely as evidence in the issuing State, to be taken into account along 
with other circumstances, before any order is made requiring arrest and transfer. 

7.12 We note that the grounds for refusing an order for arrest and transfer are very 
limited, but we also note the comments made by the Minister on the need for a balance 
between the interests of the issuing State in being certain that the defendant will attend 
the trial and those of the State responsible for supervising the defendant under a 
supervision order. We also note that, in any event, the proposal requires the issuing 
State to give the defendant a hearing before deciding to revoke a supervision order. 

7.13 We are grateful for the information from the Minister on the number of UK 
nationals held in EU States awaiting trial. It seems likely that at least some of these 
would benefit from the present proposal, by being allowed to return to the UK under 
supervision rather than being held in custody. 

7.14 We shall hold the document under scrutiny pending a further account from the 
Minister in due course on the progress of negotiations.  
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8  Protection of critical infrastructure 

(a) 
(28183) 
16932/06 
COM(06)786 
 
(b)  
(28184) 
16933/06 
 + ADDs 1–2 
COM (06)787 

 
Commission Communication on a European Programme for Critical 
Infrastructure Protection 
 
 
 
Draft Council Directive on the identification and designation of 
European Critical Infrastructure and the assessment of the need to 
improve their protection 

 
Legal base (a)— 

(b) Article 308 EC; consultation; unanimity 
Document originated (a) and (b) 12 December 2006  
Deposited in Parliament (a) and (b) 4 January 2007 
Department Home Office  
Basis of consideration EM of 19 February 2007 
Previous Committee Report None; but see (26072) 13979/04 HC 38–v (2004–05), 

para 5 (26 January 2005), HC 34–xiv (2005–06) para 8 
(10 February 2005) and (27052) 14910/05 HC 34–xviii 
(2005–06), para 12 (8 February 2006), HC 34–xxviii 
(2005–06) para 16 (10 May 2006) 

To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

Background 

8.1 The Commission communication and draft Directive follows the publication by the 
Commission of a Green Paper which the previous Committee considered on 10 February 
2005 and which we considered on 6 February 2006 and again on 10 May 2006. The Green 
Paper followed the request from the European Council to the Commission and the High 
Representative in June 2004 to prepare an overall strategy for the protection of critical 
infrastructure from terrorist attack.  

8.2 “Critical infrastructure” for these purposes consists of those facilities and networks, 
services and property the destruction of which would have a serious impact on the health, 
safety, security or economic well-being of citizens or the effective functioning of 
government in the Member States. Such infrastructure includes systems for electricity and 
gas production and distribution, telephone exchanges and other communications systems, 
sewage plants, food distribution and key government services.  



32    European Scrutiny Committee, 10th Report, Session 2006–07 

 

8.3 The Green Paper suggested the creation of a common framework, (the European 
Programme for Critical Infrastructure Protection — EPCIP), supplemented by a critical 
infrastructure warning network — CWIN, with common principles and standards for the 
protection of critical infrastructure, and with common definitions of concepts such as 
critical infrastructure protection, European critical infrastructure and Operator Security 
Plans. The Green Paper also suggested the adoption of a common list of critical 
infrastructure sectors, which would include energy, information and communications 
technologies, water and food supply, health, financial services, “public and legal order and 
safety”, civil administration, transport, chemical and nuclear industries and “space and 
research”. Under the heading “civil administration”, the list included government 
functions, emergency services, civil administration services and postal and courier services, 
but also included the armed forces. On this latter point, we sought and obtained from the 
Minister an assurance in her letter of 30 January 2006 that in no circumstances would the 
disposition and organisation of this country’s armed forces form part of any “common 
framework” at Community level, as referred to in the Green Paper.  

8.4 The Green Paper argued that it was in the interests of the Member States and the 
European Union as a whole that each Member State should protect its national critical 
infrastructure under a common framework but in our view, some of the issues raised in the 
Green Paper touched on the fundamental duty of a national government to ensure the 
security of its citizens.  

8.5 The Government’s reply emphasised that the management of national critical 
infrastructure must be left, in accordance with the principle of subsidiarity, to the Member 
State concerned. The Government also stated that the proposed activities of the European 
Programme for Critical Infrastructure Protection (EPCIP) needed to be clearly established. 
In its view, the aim of the EPCIP should be to share good practice and expertise and to 
share research into issues and solutions related to critical infrastructure protection, but 
should not include national critical infrastructure issues such as the justification by 
Member States of what it regards as critical, the national armed forces and associated 
infrastructures, vulnerability analyses or monitoring of protective security measures. The 
EPCIP should also exclude assessing the threat from terrorism. The protection of critical 
infrastructure being “first and foremost a national responsibility”, the Commission’s efforts 
would be most effective when working with Member States on the protection of critical 
infrastructure having an EU cross-border effect (i.e. when having an impact on at least 
three Member States), but any sharing of information on critical infrastructure would have 
to take place on a strict need-to-know basis. The Government also stated that it was not 
persuaded of the need for any additional warning network, and did not support a CWIN 
format which would involve the dissemination of information on specific threats, alerts or 
vulnerabilities. 

8.6 We wholly supported the Government’s reply to the Green Paper, and considered it 
was right to express caution about a number of the options suggested. We also noted that 
the legal base for action at EU level in this area would require the closest examination.  
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The Commission communication 

8.7 The Commission communication (document (a)) sets out the principles, processes and 
instruments which the Commission proposes for the implementation of the EPCIP. The 
Commission also intends to produce further communications relating to specific sectors of 
critical infrastructure, such as energy and transport.  

8.8 In the Commission’s view, the objective of the EPCIP is to be achieved by the creation 
of an EU framework concerning the protection of critical infrastructures. The threats to be 
addressed include that from terrorism as a priority, but the EPCIP will be based on an “all-
hazard” approach. The Commission considers that if the level of protective measures in a 
particular sector is found to be adequate “stakeholders should concentrate their efforts on 
threats to which they are vulnerable”. 

8.9 The Commission describes subsidiarity as a “key principle” to guide the 
implementation of the EPCIP, and that it will focus its efforts on infrastructure which is 
critical from a European, rather than a national or regional perspective. However, 
European critical infrastructure is evidently to be given an extended meaning. It is 
described in the communication as constituting “those designated critical infrastructures 
which are of the highest importance for the Community and which if disrupted or 
destroyed would affect two or more Member States, or a single Member State if the critical 
infrastructure is located in another Member State”. The communication adds that the 
procedure for identifying and designating European critical infrastructure, together with a 
common approach to assessing the need to improve protection for such infrastructure will 
be determined by a Directive (see document (b) below). 

8.10 The other “key principles” include “complementarity” (i.e. that the Commission will 
avoid duplicating existing efforts at EU, national or regional level “where these have proven 
to be effective in protecting critical infrastructure”), “confidentiality” (i.e. that at EU and 
national level information will be classified appropriately with access granted on a “need to 
know”, with information being shared “in an environment of trust and security”), 
“stakeholder cooperation”(i.e. that owners and operators of critical infrastructure should 
be involved as well as public authorities in the development of the EPCIP) and 
“proportionality” (that measures should be proposed only in case of need and 
proportionate to the risk involved). Finally, the EPCIP is to be developed using a sector-by-
sector approach.  

8.11 The Commission proposes a framework for the EPCIP consisting of a Directive to 
provide for a common approach to identifying and designating European critical 
infrastructures and assessing the need for improved protection, an EPCIP Action Plan, a 
Critical Infrastructure Warning Network (CWIN), together with support for Member 
States in relation to national critical infrastructure. The Commission also proposes that it 
should chair an EU level body to coordinate work on the EPCIP. 

8.12 The draft Directive (document (b)) is considered below, and the Critical 
Infrastructure Warning Network (CWIN) is to be the subject of a separate proposal. The 
EPCIP Action Plan envisages a range of activities in which the Commission would take a 
leading role. For example, it would be for the Commission to identify sectors where action 
should be taken as a priority, and the Commission with the Member States to elaborate 
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criteria for identifying European critical infrastructure and to create an inventory of 
national bilateral and EU critical infrastructure protection programmes.  

8.13 The Action Plan also provides for the Commission to assist the Member States in the 
development of national critical infrastructure programmes. The communication notes 
that the responsibility for protecting national critical infrastructure falls on the Member 
States, but with “due regard for existing Community competence”.27 However, the 
communication also encourages each Member State to establish a national programme for 
the protection of critical infrastructure and sets out a list of issues which such programmes 
should address as a “minimum”. Such issues include identifying critical infrastructure 
according to “predefined national criteria” which, again “as a minimum”, would take into 
account the geographical area affected by disruption or destruction of the infrastructure, 
the severity of the effects assessed on the basis of the effect on the public, the economy, the 
environment, as well as political and “psychological” effects and consequences for public 
health. The communication argues that the introduction of similar approaches to the 
protection of national infrastructure will “contribute to ensuring that CI stakeholders 
throughout Europe benefit from not being subjected to varying frameworks resulting in 
additional costs and that the internal market is not distorted”. 

The draft Directive 

8.14  Document (b) is a proposal for a Directive, to be adopted under Article 308 EC, for 
the identification by the Member States of relevant infrastructures and for their designation 
by the Commission as “European critical infrastructure”. In its explanation of the proposal, 
the Commission argues that “only a common framework can provide the necessary basis 
for a coherent and uniform implementation of measures to enhance the protection of ECI” 
and that “non-binding voluntary measures, while flexible, would not provide the necessary 
stable foundation as they would not provide enough clarity on who does what, nor would 
they clarify the rights and obligations for ECI stakeholders involved”. 

8.15 The legal base chosen for the proposal by the Commission is Article 308 EC, but the 
reasons for this choice are not explained. In particular, it is not explained how the proposal, 
which relates essentially to national security, is nevertheless necessary to attain, in the 
course of the operation of the common market, one of the objectives of the Community. 

8.16 The Commission argues that the proposal complies with the principle of subsidiarity 
by stating that, although it is the responsibility of each Member State to protect the critical 
infrastructure under its jurisdiction, “it is crucial for the security of the European Union28 
to make sure that infrastructure having an impact on two or more Member States or a 
single Member State if the critical infrastructure is located in another Member State are 
sufficiently protected and that one or more Member States are not made vulnerable by 
weaknesses or lower security standards in other Member States”. It is also argued that 
“similar rules concerning security would also help to make sure that the rules of 
competition within the internal market are not distorted”. The Commission states that as 

 
27 The communication does not explain what these competences are. 

28 The ‘security of the European Union’ is not referred to in Article 2 or 3 of the EC Treaty as an objective or activity of 
the European Community. 
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the Member States have “varying approaches to critical infrastructure protection and 
different legal systems” a Directive is “best suited” for creating a common procedure for 
identifying and designating European critical infrastructure. 

8.17 The detailed provisions of the draft Directive may be summarised as follows. Articles 
1 and 2 are concerned with the purpose of the proposal and with definitions. Article 2 
defines critical infrastructure as “those assets or part thereof which are essential for the 
maintenance of critical societal functions”. “European critical infrastructure” is defined as 
critical infrastructure “the disruption or destruction of which would significantly affect two 
or more Member States, or a single Member State if the critical infrastructure is located in 
another Member State”. 

8.18 Articles 3 and 4 provide for the identification and designation of European critical 
infrastructure. Member States are required by Article 3(3) to identify such infrastructure in 
accordance with criteria (“cross-cutting” and “sectoral” criteria) to be adopted by the 
Commission following a comitology29 procedure under Article 11(3). Member States are 
required to notify the Commission of the critical infrastructure they have identified, 
following which the Commission is to draw up a list of infrastructures to be designated by 
the Commission under the Article 11(3) procedure as “European Critical Infrastructures” 
(Article 4). 

8.19 Article 5 requires each Member State to cause the owners or operators of European 
Critical Infrastructure situated on its territory to establish and update an “Operator 
Security Plan”. Such a Plan must include a risk assessment and “relevant security solutions” 
in accordance with the provisions of Annex II to the draft Directive. Annex II requires 
important assets to be identified, the preparation of a risk analysis and the “identification, 
selection and prioritisation” of counter-measures and procedures, distinguishing between 
“permanent security measures” (i.e. those which cannot be introduced by the 
owner/operator at short notice) and “graduated security measures” (i.e. those which are 
activated according to varying risk and threat levels). 

8.20 Article 6 requires each Member State to cause the owner/operator of any European 
critical infrastructure on its territory to designate a “Security Liaison Officer” as the point 
of contact between the Member State and the owner/operator. Member States are also 
required to communicate relevant information concerning identified risks and threats to 
the Security Liaison Officer.  

8.21 Article 7(1) requires each Member State to carry out a risk and threat assessment in 
relation to European critical infrastructure situated within its territory. Article 7(2) requires 
Member States to report to the Commission on the types of vulnerabilities, threats and 
risks encountered in each of the sectors referred to in Annex I to the Directive (i.e. energy, 
nuclear industry, information and communications technologies, water, food, health, 
financial, transport, chemical industry, space and research facilities). Provision is made for 
the format for such reports, and for the development of “common methodologies” for risk 

 
29 A method for the adoption of delegated legislation by the Commission, and provided for by Council Decision 

1999/468/EC. The relevant procedure is the ‘regulatory’ procedure under which the Commission is assisted by a 
committee of Member States’ representatives.  
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and threat assessments to be determined by the Commission using the comitology 
procedure under Article 11(3). 

8.22 Article 8 requires the Commission30 to support the owners/operators of European 
critical infrastructure by providing access to best practice and “methodologies” related to 
critical infrastructure protection. Article 9 requires each Member State to appoint a 
“critical infrastructure protection Contact Point” and provides for such a Contact Point to 
coordinate critical infrastructure protection issues31 with the relevant Member State and 
with other Member States and the Commission. 

8.23  Article 10 makes provision for the protection of information. Article 10(1) imposes a 
duty of the Commission to take “appropriate measures” under Commission Decision 
2001/844/EC, ECSC, Euratom32 to protect information subject to a requirement of 
confidentiality to which it has access or which has been communicated by Member States. 
Member States are required to take equivalent measures in accordance with the relevant 
national law. Article 10(1) also provides that “due account shall be given to the gravity of 
the potential prejudice to the essential interests of the Community or of one or more of its 
Member States”, but the effect of this provision is far from clear. 

8.24 Article 10(2) requires that any person handling confidential information pursuant to 
the Directive “shall have an appropriate level of security vetting by the Member State 
concerned”. Article 10(3) requires Member States to ensure that “Critical Infrastructure 
Protection Information” (i.e. specific facts about an item of critical infrastructure, whether 
national or European) which is submitted to the Member States or the Commission is not 
used for any purpose other than the protection of critical infrastructures.  

8.25 Article 11 provides for a ‘comitology’ committee to assist the Commission. In relation 
to decisions by the Commission under Article 5 on whether the requirements of the 
Directive on Operator Security Plans are satisfied in particular sectors, the role of the 
committee is advisory only.33 For all other decisions, including criteria for identifying 
European critical infrastructure, amending the list of priority sectors, imposing 
requirements for Operator Security Plans in particular sectors, and devising templates and 
methodologies for reports by Member States, the Commission is to be assisted by a 
regulatory committee .34 

The Government’s view 

8.26  In his Explanatory Memoranda of 19 February 2007 the Minister of State at the 
Home Office (Tony McNulty) deals separately with the communication (document (a)) 
and with the draft Directive (document (b)). 

 
30 As the Directive is addressed to the Member States, not the Commission, it is hard to see how this effectively 

imposes any obligation. 

31 Such issues do not appear to be confined to those concerned with ‘European Critical Infrastructure’. 

32 OJ No L 317 of 3.12.01, p.1. The rules on security form part of the Commission’s internal rules of procedure. 

33 The Commission is required (by Article 3 of Council Decision 1999/468/EC) to ‘take the utmost account’ of the 
committee’s opinion, but is not bound by the opinion. 

34 Under this procedure, the Commission may adopt the measure only if the committee gives a favourable opinion. 
Otherwise the matter is referred to the Council. If the Council has neither adopted nor opposed the measure within 
the required time, the Commission may adopt the measure. 
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8.27 The Minister begins his assessment of the policy implications of the communication 
by considering the question of subsidiarity. The Minister finds it clear from the 
communication that the Commission’s efforts will focus on infrastructure that is critical 
from a European, rather than a national or regional, perspective. The Minister notes that 
the communication indicates that, “where requested to do so and taking due account of 
existing Community competences and resources”, the Commission may support Member 
States’ efforts to protect critical infrastructures within their territory by providing relevant 
information. The Minister explains that the UK supports this approach but that the 
Government is clear on two points, first, that responsibility for national critical 
infrastructure is a national responsibility and, secondly, that protection of European 
Critical Infrastructure is the responsibility of the Member State within which the 
infrastructure is located.  

8.28 On the more general policy implications of the communication, the Minister 
comments that critical infrastructure protection is an issue of high priority in the UK and 
that the Government considers it important that it “engages fully in the development of 
EPCIP and clarify the added value that the Commission can bring to the area of European 
critical infrastructure protection”. The Minister considers it “very encouraging” that the 
Commission “has listened to the views of the Member States and is now proposing a series 
of voluntary measures to improve CNI capabilities across the EU”. The Minister concludes 
that “consequently there are few concerns for the UK in this Communication”. 

8.29 The Minister notes that the communication recognises that the threat from terrorism 
is a priority, but that the EPCIP will be based on an “all hazards” approach. The Minister 
explains that UK support for the change in scope from terrorism to the “all hazards” 
approach is based on the consideration that “plans for infrastructure resilience tend not to 
be terrorist specific”. The Minister adds that the extension to the “all hazards” approach 
“could dilute the effectiveness of the security measures against terrorist attackes which 
EPCIP was originally expected to develop” and that therefore the Government is keen to 
ensure that the threat from terrorism “is maintained as the key focus for EPCIP”.  

8.30 The Minister also explains the Government’s concerns over the definition of 
“European Critical Infrastructure” used in the communication and the draft Directive, and 
emphasises the Government’s view that designation as European Critical Infrastructure 
should be limited to those items of infrastructure the disruption or destruction of which 
would affect at least three Member States significantly. 

8.31 The Minister explains that the Government challenges the Commission’s claim that 
the introduction of similar approaches to critical national infrastructure (CNI) protection 
across the Member States would “benefit critical infrastructure stakeholders throughout 
Europe by reducing the additional costs that result from varying frameworks and ensuring 
that the internal market is not distorted”. The Minister points out in this context that the 
threat to critical national infrastructure is not equal in all Member States and that it is 
therefore not appropriate to apply the same standard of protection measures in all Member 
States. 

8.32 In relation to the proposal for a Critical Infrastructure Warning Information Network 
(CIWIN), the Minister explains that the Government remains to be convinced that new 
systems need to be developed in order to exchange best practices, experience and 
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knowledge between Member States. The Minister states that the Government does not 
agree with the Commission’s intention to implement a new warning system to share 
specific threat and vulnerability information, and welcomes the fact that the 
communication presents this as being only a possibility. Nevertheless, the Minister notes 
that a prototype for CIWIN is being developed and is expected to be produced by the end 
of 2007, and that this gives the Government some cause for concern.  

8.33 In relation to the draft Directive (document (b)), the Minister explains that the 
Government supports, in principle, the Commission’s decision to implement the EPCIP 
through a combination of binding and non-biding measures. The Minister comments that 
the use of a Directive to implement the basic elements for the cross-border components of 
the EPCIP would “allow the Commission to make these requirements obligatory for 
Member States whilst still allowing the Member States to adapt the obligations to their 
particular legal systems and existing CIP procedures”. 

8.34 The Minister nevertheless points out that the Government does have concerns in 
relation to the Directive. The key concerns are the definition of “European Critical 
Infrastructure” (ECI) as being infrastructures which are critical to two or more Member 
States whereas the Government believes that the EPCIP should focus on infrastructures 
which are critical to at least three Member States, the omission of any provision allowing a 
Member State to challenge the designation of infrastructure located within its territory as 
ECI, and the imposition of legal obligations on infrastructure operators to produce 
Operator Security Plans and to provide Security Liaison Officers. 

8.35 The Minister makes a number of detailed comments in relation to the draft Directive. 
First, the Minister develops the concern expressed over the definition of ECI as it appears 
in Article 2 of the proposal, emphasising that the Government remains firmly of the view 
that the EPCIP should focus on the areas best suited to EU cooperation, namely where 
there are many Member States involved. In the Minister’s view, designation as ECI should 
be limited to those items of infrastructure, the disruption or destruction of which would 
affect at least three Member States significantly, and where only two Member States are 
affected bilateral rather than European level arrangements are appropriate. The Minister 
comments further that bilateral arrangements are the preferred solution for items of 
infrastructure which are shared by two Member States. The Minister adds that the 
Government believes that this approach works well without Commission intervention and 
that the introduction of the Commission into these bilateral arrangements “risks 
politicising the ECI designation process”. 

8.36 The Minister notes that Article 3(2) provides for the Commission to identify 
particular sectors as priorities for action, but that the Government prefers such priorities to 
be fixed through comitology, using the regulatory procedure35 . In relation to Article 3(3) 
(which requires Member States to notify the Commission of critical infrastructures within 
its territory and in other Member States) the Minister explains that the Government is 
concerned that in some cases, for security reasons, the UK “may prefer not to identify a 
particular infrastructure in another Member State as being of critical importance to the 

 
35 This procedure would involve the Member State giving their opinion, which the Commission either would have to 

follow, or submit a proposal to the Council for adoption by QMV. 
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UK”, and that even if the Government were prepared to nominate an infrastructure in 
another Member State for designation as ECI, it would need to consider carefully the risks 
of sharing sensitive information relating to such infrastructure. 

8.37 The Minister explains in relation to Article 5 that the Government does not support 
the imposition of a legal obligation on operators of infrastructure to produce an Operator 
Security Plan (OSP). The Government wishes the wording of the proposal to be modified 
so that it leaves to Member States the question of how reporting on vulnerabilities, threats 
and risks is achieved. Also in relation to Article 5 the Minister notes that the proposal 
requires OSPs to identify the “assets”, which term the Minister considers unclear. More 
substantively, the Minister points out that “the location of assets that are deemed to be 
critical to a Member State is highly sensitive information which would be shared only on a 
need to know basis”. The Minister also notes that the Commission may decide to exempt a 
particular sector from the requirement for OSPs, using only the advisory procedure. The 
Government considers that the regulatory procedure should apply. 

8.38 In relation to Article 6, the Minister explains that the Government does not support 
the imposition of a legal obligation on operators of critical national infrastructure to 
appoint a Security Liaison Officer (SLO) as a result of the item of infrastructure being 
designated as ECI. 

8.39 The Minister explains that the Government has a number of concerns with reporting 
requirements imposed on Member States by Article 7. First, the Government points to the 
risk of overlap and confusion between the assessments of risk made for the purposes of the 
ECI and those made for national purposes. Secondly, the Government has “significant 
concerns about the disclosure of detailed vulnerability, threat and risk information” and 
has made it clear to the Commission that “it will not disclose sensitive information 
regarding specific threats or vulnerabilities” and that it will provide only a generic overview 
of information comparable to that which is in the public domain. Finally, the Minister 
notes that Article 7(3) (which provides that the Commission “shall assess on a sectoral 
basis whether specific protection measures are required for European Critical 
Infrastructures”) appears to enable the Commission to prescribe what kind of measures the 
Member States should adopt in order to protect ECI in their territory. The Government 
would be content for the Commission to be able to recommend such measures, but 
believes that the decision whether to adopt such measures should remain for the Member 
State concerned. 

8.40 The Minister notes, in relation to Article 9, that each Member State is to be obliged to 
appoint a critical infrastructure point (CIP) to coordinate critical infrastructure issues with 
other Member States and with the Commission, and comments that this should be 
amended to make clear that the CIP coordinates European critical infrastructure issues. 
The Minister adds that the way in which each Member State decides to organise the 
coordination of its national critical infrastructure is a matter for that Member State alone. 

Conclusion 

8.41 We thank the Minister for his thorough and helpful Explanatory Memorandum. 
We agree with the general observations the Minister has made on subsidiarity and the 
scope of the policy for critical infrastructure protection at EU level. In particular, we see 
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no reason for Commission involvement in bilateral cooperation between two Member 
States in relation to critical infrastructure which is of concern to those Member States. 
We therefore agree that the Minister is right to insist that “European Critical 
Infrastructure” should be defined in the narrow sense he has suggested, namely that its 
disruption or destruction should affect at least three Member States. 

8.42 We note that the communication envisages an extensive role for the Commission, 
but does not even mention the role of the European Union Counter-Terrorism 
Coordinator (Mr Gijs de Vries). As, in the Government’s view, the key focus of the 
policy should remain on the threat from terrorism, we ask the Minister to explain if the 
Counter-Terrorism Coordinator has been consulted and what role is envisaged he 
should play in the development of the EPCIP policy. 

8.43 We have considerable misgivings over the adoption of an EC Directive in this area, 
believing it to be of doubtful legality and questionable in principle. We note that the 
proposal is made under Article 308 EC, but it does not appear to us that a measure 
which is concerned essentially with the national security of Member States is a matter 
falling within the EC Treaty at all, and still less under Article 308 EC. We agree with the 
Minister’s comment that the threat to national critical infrastructure is not equal in all 
Member States and we doubt the need to address any supposed distortion of the 
internal market, as argued by the Commission. In our view, this is a makeweight 
argument seeking to justify the improper use of Article 308 EC to extend the 
Community’s competence into matters of national security. We therefore ask the 
Minister to reconsider if this proposal is properly made under Article 308 EC. 

8.44 Apart from the question of the legal base, the adoption of a Directive in this 
sensitive area seems to us to be inappropriate. We note, and agree with, the comments 
the Minister has made about Article 3, 5, 6 and 7. We remind the Minister that such 
issues can become the subject of legal proceedings before the ECJ, either by way of 
preliminary reference, or –more likely- by infraction proceedings by the Commission 
which may lead to unexpected results. We question whether policy in this area of such 
sensitivity to the Member States is really appropriate for a binding legal instrument and 
for judicial determination at EC level. We should be grateful for the Minister’s 
comments. 

8.45 We also ask the Minister if any assessment has been made of the effect on external 
competence of the European Community if the Directive were to be adopted. We note 
that the UK has made bilateral agreements in this field, one of these being an 
agreement made with the United States on cooperation in science and technology for 
critical infrastructure protection. We ask the Minister to explain what effect adoption 
of the proposed Directive might have on the ability of the United Kingdom to conclude 
agreements in this field with countries outside the European Community. 

8.46 We shall hold the documents under scrutiny pending the Minister’s reply.   
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9  European defence equipment market 

(28212)  
6223/07  
+ ADDs 1–2 
COM(06) 779 

Commission Interpretative Communication on the application of 
Article 296 of the Treaty in the field of defence procurement 

 
Legal base — 
Document originated 7 December 2006 
Deposited in Parliament 9 January 2007 
Department Defence  
Basis of consideration Minister’s letter and EM of 30 January 2007 
Previous Committee Report None; but see (26019) 13177/04: HC 42–xxxvii (2003–

04), para 3 (17 November 2004) and 
 (24451) 8484/03: HC 63–xxiii (2002–03), para 22 (4 
June 2003) 

To be discussed in Council Yet to be decided 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested  

Background 

9.1 The Commission’s Green Paper 13177/04 of 23 September 2004 on Defence 
Procurement followed its May 2003 Communication 8484/03, “European Defence — 
Industrial and market issues — towards an EU defence policy”, the aim of which was to 
improve the EU regulatory framework so as to promote a robust, internationally 
competitive “Defence and Technological Industrial Base”. The Committee cleared this in 4 
June 2003, noting that the Government remained committed to promoting a non-
interventionist model and to overcoming the obstacles to effective market access overseas.36  

9.2 After examining the nature of the European defence equipment market, the Green 
Paper then looked at the current legal framework in the following terms: 

3.1 Community exemption system 

“The special nature of the defence sector has been recognised ever since the 
establishment of the Community through an exemption system laid down in Article 
296 EC of the Treaty. According to paragraph 1 of that Article: 

(a) no Member State shall be obliged to supply information the disclosure of 
which it considers contrary to the essential interests of its security; and 

(b) any Member State may take such measures as it considers necessary for the 
protection of the essential interests of its security which are connected with 

 
36 (24451) 8484/03: HC63–xxiii (2002–03), para 22 (4 June 2003). 
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the production of or trade in arms, munitions and war material; such 
measures shall not adversely affect the conditions of competition in the 
common market regarding products which are not intended for specifically 
military purposes.37 

“Given its wide scope, this article may also apply to public procurement. As recently 
clarified in Article 10 of Directive 2004/18/EC, Community rules on public 
procurement apply to contracts awarded by the awarding authority in the field of 
defence, subject to Article 296 EC of the Treaty. Consequently, Community rules 
also apply in principle to the defence sector, but Member States may derogate from 
them in the circumstances and subject to the conditions set out in the Treaty. In any 
event, the possibility of a derogation provided for under Article 296 EC cannot apply 
either to civilian goods or to those not intended for specific military purposes, even if 
they are purchased by national defence ministries. 

“The case law of the Court has interpreted the conditions of use of this derogation 
restrictively, stating that 

— its use does not constitute a general, automatic exemption, but should be justified 
case by case. States thus have the possibility of secrecy regarding information 
which would undermine their security and the option of invoking an exemption 
to internal market rules for the arms trade. They are also obliged to assess 
whether or not each individual contract is covered by the derogation; 

— use by states of national derogation measures is justified only if it is necessary for 
achieving the objective of safeguarding the essential security interests invoked; 

— burden of proof lies with a Member State that intends to make use of the 
derogation; and 

— such proof is to be supplied, if necessary, to the national courts or, where 
appropriate, the Court of Justice, to which the Commission may refer the matter 
in the performance of its duties as guardian of the Treaty. 

“As a general rule, Member States may, therefore, derogate from the rules of the 
Treaty and Community directives, but only in well defined circumstances.”  

9.3 Nevertheless, the Commission says “several difficulties of implementation arise”: 

• in the absence of a precise interpretation of these provisions, “there is quasi 
systematic use of the derogation in the area of public procurement”, with outcomes 
that “imply that some Member States believe they can apply the derogation 
automatically”; 

• with no definition in either Community law or ECJ case law of essential interests of 
security, “in practice states allow themselves wide discretion in determining which 
contracts could damage them”; and 

 
37 In accordance with paragraph 2 of this Article, a list of products to which the provisions of paragraph 1 apply was 

adopted by the Council in 1958. 
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• the list drawn up in 1958 “is not an appropriate reference for defining the scope of 
Article 296 EC”, since it has never been officially published or revised. 

9.4 The list is referred to in Art 296 EC (2), which says that: 

“The Council may, acting unanimously on the basis of a proposal from the 
Commission, make changes to the list, which it drew up in April 1958, of the products 
to which the provisions of paragraph 1(b) apply”. 

9.5 The Green Paper concluded in this section that “defence procurement is still, therefore, 
to a large extent covered by purely national legislation.” Most of such national legislation 
“provides for exemptions to the application of public procurement rules, with differing 
degrees of transparency. This constitutes a potential difficulty for non-national suppliers.” 

9.6 The Green Paper then briefly analysed attempts hitherto at greater transparency and 
more open competition in defence supplies via the Western European Armaments Group38 
(limited results regarding both transparency and competition, because it is not legally 
binding) and OCCAR (set up in 1996 and given legal personality in 2000; where, as the 
Green Paper noted, success “will depend on the number of new programmes managed by 
OCCAR”).39 Given the failure to achieve satisfactory results, Member States decided to 
create a European Defence Agency under the authority of the Council with the remit, 
among other things, to contribute, in consultation with the Commission, to the setting up 
of a competitive European defence market. 

9.7 We considered the European Defence Agency on several occasions, finally 
recommending the Joint Action establishing it for debate in the European Standing 
Committee B in June 2004.40 The EDA was formally established in July 2004.41 

9.8 Against this background, the Commission floated two alternatives for the future: 

— clarifying, by way of an Interpretative Communication, the existing legal 
framework, including the identification of the types of contract that fall within the 
scope of Article 296 TEC. This Article allows Member States to derogate from the 
EU procurement rules under specified national security conditions. The 
Commission indicates that there is evidence to suggest that the application of 
Article 296 EC by individual Member States is interpreted differently; and 

— examining the desirability of adapting the EC’s acquisition rules to take into 
account the specific characteristics that differentiate defence equipment acquisition 
from other forms of public procurement. As part of this, the Commission considers 

 
38 In 1976, the Defence Ministers of the European NATO nations (except Iceland) established a forum for armaments 

cooperation, the Independent European Programme Group (IEPG). In 1992, the Defence Ministers of the 13 IEPG 
countries transferred its functions to the Western European Union — hence WEAG (Western European Union 
Armaments Group), managed by the National Armaments Directors of all the 13 nations, and accountable to those 
Defence Ministers. 

39 The four-member OCCAR (Organization for Joint Cooperation in Armaments, known by its French acronym OCCAR; 
Organisation conjointe de Coopération en matière d’Armément) was established in1996 by the Defence Ministers of 
Germany, Italy, France and the UK. OCCAR encourages States to conduct collaborative programmes, improve 
efficiency and develop and purchase common equipment as cost-effectively as possible, with the aim of improving 
the competitiveness of the European defence technological and industrial base.  

40 (25696): HC42–xxii (2003–04), para 4 (9 June 2004) 

41 Joint action to set up a European Defence Agency (EDA), adopted by the Council on 12 July 2004. 
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the possibility of creating a new Directive to coordinate defence procurement 
procedures in cases where Article 296 EC is not applicable. The Commission 
envisages that such a proposal, if implemented, would be linked with new, flexible 
EU-wide rules, which would take into account the specific nature of the defence 
sector. The Green Paper notes that any such instruments would not prejudice any 
complementary measures taken by the Member States. 

9.9 In response, the Government reiterated its support for increasing the openness and 
transparency of the European defence equipment market and the global competitiveness of 
European defence industry and recognised that the Commission’s initiative had the 
potential to deliver improvements in cooperative practices, reduce market distortions, and 
improve access to European defence markets, all of which were aims of the UK’s Defence 
Industrial Policy. It considered that the Green Paper did not appear to cover sensitive areas 
of defence equipment, covered by Article 296 EC, but seemed intended to open up other 
areas of the defence equipment market not covered by the Article (or meant to be covered 
by the Article).  

9.10 However, the Government had already indicated to the Commission that it did not 
favour the automatic use of regulation. Instead, it had been assessing, in tandem with 
industry, alternative approaches to create a more open and transparent European defence 
equipment market, including a voluntary Code of Conduct that would set out the 
conditions which could improve the ability of a much wider range of companies to 
compete for European defence business and would use the European Defence Agency, 
which it saw as having a key role in developing this initiative further with the Commission. 

9.11 We recommended the Green Paper for debate in the European Standing Committee 
B, which took place on 8 February 2005. In that debate, the Minister of State for the Armed 
Forces in the Ministry of Defence (Adam Ingram) said: 

“The Government believe that an interpretive communication might have some 
benefit, in that it could clarify the existing framework and particularly the use of 
Article 296. However, we do not believe that the benefits that might result from 
introducing a specific defence procurement directive are sufficient to offset the 
drawbacks. In particular, an additional regulatory burden on top of those already in 
place is unlikely to support our aim of making defence markets more effective and 
efficient. We do not, therefore, support the development of a new directive at this 
time”.42  

9.12 The Code of Conduct was agreed on 21 November 2005. According to its website, the 
EDA’s 24 participating Member States (pMS) agreed on the need for decisive progress 
towards creation of an internationally competitive European Defence Equipment Market, 
as a key means to strengthen the European Defence Technological and Industrial Base and, 
recognising that a significant proportion of their defence procurement takes place outside 
EU internal market rules, on the basis of Article 296 EC, decided: 

“without prejudice to their rights and obligations under the Treaties, to establish a 
voluntary, non-binding intergovernmental regime aimed at encouraging application 

 
42 Stg Co Deb, European Standing Committee B, 8 February 2005, Col 5. 
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of competition in this segment of Defence procurement, on a reciprocal basis 
between those subscribing to the regime”. Member States who choose to subscribe to 
the Regime (“subscribing Member States”, or sMS) will undertake to open up to 
suppliers having a technological and/or industrial base in each others’ territories, all 
defence procurement opportunities of €1m or more where the conditions for 
application of Art. 296 are met, except for procurement of research and technology; 
collaborative procurements; and procurements of nuclear weapons and nuclear 
propulsion systems, chemical, bacteriological and radiological goods and services, 
and cryptographic equipment. 

“Within the scope of the regime thus defined, it is recognised that sMS may 
exceptionally need to proceed with specific procurements without competition, in 
cases of pressing operational urgency; for follow-on work or supplementary goods 
and services; or for extraordinary and compelling reasons of national security. In 
such exceptional cases sMS will, once the procurement route has been confirmed, 
provide an explanation to the EDA, in its capacity as monitor of the regime on behalf 
of sMS. Data will also be provided to the Agency on collaborative procurements”.43 

The Commission’s Interpretative Communication 

9.13 By way of background, the Commission recalls that: 

— defence procurement accounts for a large share of public procurement in the 
European Union: combined defence budgets worth about €170 billion, including 
more than €80 billion for procurement; mostly split into relatively small, 
fragmented and closed national markets — “25 different customers and 25 different 
regulatory frameworks”;  

— this fragmentation is a major obstacle to both intra-European cooperation and 
competition, with extra costs and inefficiencies having a negative impact on the 
competitiveness of Europe’s Defence Industrial and Technological Base as well as 
on Member States’ efforts to equip their armed forces adequately; 

— defence procurement law is an important element of this fragmentation, with the 
majority of defence contracts exempt from Internal Market rules and awarded on 
the basis of national procurement rules, which have widely differing selection 
criteria, advertising procedures, etc; and 

— all of this limits market access for non-national suppliers and hampers intra-
European competition. 

9.14 Recalling the earlier Communication and Green Paper, the Commission says that its 
consultations confirmed that: 

— since the dividing line between defence acquisitions which concern essential 
security interests and those which do not is vague, it is not always clear which rules 

 
43 See http://www.eda.europa.eu/edemregime/edemregime.htm for full details. 
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should apply to which contracts, so the application of Article 296 EC remains 
problematic and varies considerably between Member States. 

— the current Public Procurement (PP) Directive, even in its revised version 
(2004/18/EC),44 is ill-suited to many defence contracts, since it does not take into 
account some special features of those contracts, leaving many Member States 
reluctant to use the PP Directive for defence equipment, even if the conditions for 
the application of Article 296 are not met. 

9.15 So, based on these findings, the Commission announced in December 2005 two 
separate but complementary initiatives to address their concerns: 

— issue of an Interpretative Communication on the application of Article 296 TEC in 
the field of Defence Procurement, not to modify, but clarify the existing legal 
framework; and 

— preparation of a possible new defence directive on the procurement of defence 
equipment to which the derogation in Article 296 TEC does not apply: “to offer 
new, more flexible rules adapted to the specific characteristics of the defence 
sector”.  

9.16  The IC was formally published on 7 December 2006, accompanied by the 
Commission’s staff working documents, SEC(2006) 1554 IC (Impact assessment) and 
SEC(2006) 1555 IC (Impact assessment summary), which set out the Commission’s 
rationale for producing and publishing the IC. The Commission says that its objective is 
“to prevent possible misinterpretation and misuse of Article 296 EC in the field of defence 
procurement”. To achieve this objective, the Commission will set out its views on the 
principles governing the application of Article 296 EC and explain its understanding of the 
conditions for the application of the derogation in the light of the Court’s case law, since 
“the final word on the determination of the ambit of Article 296 EC lies with the Court of 
Justice”. It says that the IC: 

“can neither give an interpretation of Member States’ essential security interests nor 
determine ex ante to which procurement contracts the exemption under Article 296 
TEC applies or not. It will rather give contract awarding authorities some guidance 
for their assessment whether the use of the exemption is justified. Clarification of the 
existing legal framework is a necessary first step towards greater openness of 
European defence markets”.  

9.17 At the same time, the Commission says it is also “assessing the impact of a possible 
new defence specific directive”, and that “combining the present Communication with 
such a directive may in fact be the most appropriate approach at Community level to cope 
with the difficulties of applying Article 296 TEC”.  

9.18 The IC also seeks to complement the EDA Code of Conduct on Defence Procurement 
— the former addressing the decision-making process for invoking Article 296; the latter 
seeking to open up the market where Article 296 has been invoked.  

 
44 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of 

procedures for the award of public works contracts, public supply contracts and public service contracts. 
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9.19 The IC covers only defence procurement by national authorities inside the European 
Internal Market. It does not deal with arms trade with third countries, which continues to 
be governed by WTO rules, and in particular the Government Procurement Agreement. 

9.20 The IC first reviews the Treaty Base. It says that the exemption of defence contracts 
from the rules of the Internal Market is a measure connected with the trade in arms, 
ammunition and war material and that, accordingly, its legal basis is Article 296(1)(b) EC. 
Member States can use this exemption for the award of defence contracts, provided that 
the conditions laid down in the Treaty as interpreted by the Court of Justice are fulfilled. At 
the same time, the scope of Article 296(1)(b) EC is limited by the concept of “essential 
security interests” and the list of military equipment mentioned in paragraph 2 of that 
Article. Article 296(1)(a) TEC goes beyond defence, aiming in general at protecting 
information which Member States cannot disclose to anyone without undermining their 
essential security interests. This can also concern the public procurement of sensitive 
equipment, in both the defence and the security sector. In general, however, possible 
confidentiality needs related to the procurement process for military equipment are 
covered by Article 296(1)(b) EC. 

9.21 The IC then considers Security Interests and Treaty Obligations. It says that “it is 
Member States’ responsibility to define and protect their security interests”, which Article 
296 TEC recognises by providing a derogation for cases where compliance with European 
law would undermine Member States’ essential security interests. However, the 
Commission says that using Article 296 EC for defence procurement results in the non-
application of Directive 2004/18/EC — the legal instrument intended to secure respect for 
the basic provisions of the Treaty relating to free movement of goods and services as well as 
freedom of establishment in the area of public procurement (Articles 28, 43, 49 EC): 

“The rules of this Directive are the expression of the fundamental principles and 
objectives of the Internal Market. Thus, any derogation under Article 296 TEC 
touches the core of the European Community and is, by its very nature, a legally and 
politically serious matter. The Treaty therefore contains strict conditions for the use 
of this derogation, balancing Member States’ interests in the field of defence and 
security against the fundamental principles and objectives of the Community. The 
aim of these conditions is to prevent possible misuse and to ensure that the 
derogation remains an exception limited to cases where Member States have no 
other choice than to protect their security interests nationally. The Court of Justice 
has consistently made it clear that any derogation from the rules intended to ensure 
the effectiveness of the rights conferred by the Treaty must be interpreted strictly”. 

9.22 All in all, as exemplified by ECJ judgments, “both the field and the conditions of 
application of Article 296 EC must be interpreted in a restrictive way”. 

9.23 The IC then examines the Field of Application, with particular reference to the 1958 
List (adopted on 15 April 1958 as Council Decision 255/58). It notes that Article 296(1)(b) 
EC allows for measures “connected with the production of or trade in arms, munitions and 
war material” specified in the 1958 List. According to the Court, it is clear that Article 
296(1)(b) EC “is not intended to apply to activities relating to products other than the 
military products identified on [that] list”. At the same time, the Commission says, the 
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interpretation of Article 296 (1)(b) EC and the definition of its field of application must 
also take into account the evolving character of technology and procurement policies: 

“With regard to technology, the 1958 list seems sufficiently generic to cover recent 
and future developments. Similarly, Article 296(1)(b) EC can also cover the 
procurement of services and works directly related to the goods included in the list, 
as well as modern, capability-focused acquisition methods, provided always that the 
other conditions for the applicability of Article 296 EC are met”. 

9.24 On the other hand, the Commission notes, the 1958 list includes only equipment 
which is of purely military nature and purpose. Although security has become an 
increasingly complex concept, with new threats blurring the traditional dividing line 
between military and non-military, external and internal security dimensions, the 
Commission argues that, since the roles of military and non-military security forces still 
differ, it is normally possible to distinguish between military and non-military 
procurement; and that the nature of the products on the 1958 list and the explicit reference 
in Article 296 TEC to “specifically military purposes” confirms that only the procurement 
of equipment which is designed, developed and produced for specifically military purposes 
can be exempted from Community rules on the basis of Article 296(1)(b) EC. 

9.25 Procurement for non-military security purposes: 

“by contrast, is excluded from the field of application of Article 296(1)(b) TEC. For 
these procurements, security interests may justify the exemption from Community 
rules on the basis of Article 14 of the PP Directive, provided that the conditions for 
its application are met. In contrast to Article 296(1)(b), Article 296(1)(a) TEC can 
also cover the procurement of dual-use equipment for both military and non-
military security purposes, if the application of Community rules would oblige a 
Member State to disclose information prejudicial to the essential interests of its 
security”. 

9.26 The IC then examines the Conditions of Application. It notes that Council Decision 
255/58 itself does not provide for automatic application of the exemption and that the 
Court has confirmed, on several occasions, that Article 296 EC does not introduce an 
automatic exemption in the field of defence. Items on the 1958 List can be exempted “if, 
and only if, the conditions for the use of Article 296 TEC are fulfilled”. The provision 
whereby Member States can take measures they consider necessary for the protection of 
their essential security interests has been acknowledged to grant to Member States a broad 
degree of discretion: but “necessary for the protection …” also demonstrates that this 
discretion is not unfettered. The very existence of Article 298 EC, which lays down a special 
procedure to be followed in the event of possible improper use of Article 296 EC, confirms 
that Member States do not have absolute freedom in their decision to exempt a specific 
procurement contract from the rules of the Internal Market. On the contrary, ECJ case law 
has determined that it is for the Member State which seeks to rely on Article 296 EC to 
furnish evidence that the exemptions in question are necessary for the protection of the 
essential interests of its security. 

9.27 Moreover, the only objective justifying the exemption is protection of a Member 
State’s essential security interests: 
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“Other interests, in particular industrial and economic interests, although connected 
with the production of and trade in arms, munitions and war material, cannot justify 
by themselves an exemption on the basis of Article 296(1)(b) TEC. Indirect non-
military offsets, for example, which do not serve specific security interests but general 
economic interests, are not covered by Article 296 TEC, even if they are related to a 
defence procurement contract exempted on the basis of that Article”.  

9.28 Member States’ security interests should also be considered from a European 
perspective, particularly the development of the CFSP and the ESDP and Member States’ 
shared objective of developing a common Defence Equipment Market and a competitive 
Defence Industrial and Technological Base. They should take this into account when 
assessing whether the application of EC procurement rules, which are aimed at fostering 
intra-European competition, would undermine the essential interests of their security. 

9.29 Moreover, Article 296 EC and the relevant case law refers not to the protection of 
security interests in general, but to the protection of essential security interests: “the 
particularly strong wording (“essential”) limits possible exemptions to procurements which 
are of the highest importance for Member States’ military capabilities”. 

9.30 Against this background, the IC then considers How to apply Article 296b EC. 
Acknowledging that it is Member States’ prerogative to define their essential security 
interests and their duty to protect them, the Commission says that although the concept of 
essential security interests gives them flexibility in the choice of measures to protect those 
interests, they also have “a special responsibility to respect their Treaty obligations and not 
to abuse this flexibility [and]… must in particular keep in mind that the derogation under 
Article 296 TEC is only applicable in clearly defined cases and make sure that it does “not 
go beyond the limits of such cases”. The only way for Member States to reconcile their 
prerogatives in the field of security with their Treaty obligations is “to assess with great care 
for each procurement contract whether an exemption from Community rules is justified or 
not. Such case-by-case assessment must be particularly rigorous at the borderline of Article 
296 TEC where the use of the exemption may be controversial”. Contracting authorities 
have to evaluate: 

— Which essential security interest is concerned? 

— What is the connection between this security interest and the specific procurement 
decision? and 

— Why is the non-application of the Public Procurement Directive in this specific case 
necessary for the protection of this essential security interest? 

9.31 Moreover, given that Article 296(1)(b) EC stipulates that measures taken under this 
Article “shall not adversely affect the conditions of competition in the common market 
regarding products which are not intended for specifically military purposes”, Member 
States must make sure that offset arrangements related to defence contracts covered by 
Article 296(1)(b) EC — and in particular indirect, non-military offset — respect this 
provision. 

9.32 Finally, the IC says that, while the Role of the Commission is not to assess Member 
States’ essential security interests, nor which military equipment they procure to protect 
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those interests, as guardian of the Treaty it may verify whether the conditions for 
exempting procurement contracts on the basis of Article 296 EC are fulfilled. In such cases, 
Member States must furnish evidence that, under the specific conditions of the 
procurement at issue, application of the Community Directive would undermine the 
essential interests of its security. General references to the geographical and political 
situation, history and Alliance commitments will not suffice. If measures taken under 
Article 296 distort competition, the Commission and the Member States concerned will 
examine how these measures can be adjusted to the rules laid down in the Treaty. The 
Commission may also bring the matter directly before the Court if it considers that a 
Member State is making improper use of the powers provided for in Article 296 EC; and 
the burden of proof that an exemption is justified lies with Member State. In evaluating 
possible infringements, the Commission will “take into account the specific sensitivity of 
the defence sector”.  

9.33 In parallel, the Commission will continue its preparatory work on a possible 
procurement directive for military equipment to which Article 296 EC does not apply. 

The Government’s view 

9.34  In his 30 January 2007 Explanatory Memorandum and accompanying letter, the 
Minister for Defence Procurement at the Ministry of Defence (Lord Drayson) says that, 
although there was no requirement for consultation, Member States were provided with 
the opportunity to comment on an early working draft, on the basis of which he consulted 
widely, both across the relevant Government stakeholders and industry in conjunction 
with the Defence Industries Council.  

9.35 He notes that the IC is a non-legislative measure and does not modify the existing 
legal framework: “the objective of the Commission’s Interpretative Communication is to 
prevent possible misinterpretation and misuse of Article 296 TEC in the field of defence 
procurement in order to make the use by Member States of this Article more consistent”.  

9.36 He continues as follows: 

“Although the Government shared the Commission’s objective of eliminating the 
mis-application of Article 296, we also saw the need to modernise the way in which 
its terms were applied — else we would be prevented from protecting the United 
Kingdom’s essential interests of security with respect to technologies and capabilities 
invented or developed since the 1958 list of qualifying equipments was drawn up. 
Following representations to the Commission, the Interpretative Communication 
now makes clear that the 1958 list of defence equipments used to justify a derogation 
under Article 296 TEC should be interpreted in a way that recognises developments 
in technology since the list was drawn up (e.g. such that software associated with 
equipment on the 1958 list is allowable); the different practices now employed to 
procure such items (‘modern, capability-focused acquisition methods’); and the 
inclusion of contracts for related services and works. This clarification (which has the 
practical effect of updating the list, but more flexibly than adding to it) is very 
welcome. 
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“We assess that the Commission’s Interpretative Communication does not have any 
direct policy implications for the United Kingdom as we believe that the United 
Kingdom already complies with the Commission’s interpretation of the correct use 
of Article 296 TEC. We have traditionally competed the majority of our 
requirements (even where Article 296 has been invoked) and have openly advertised 
the majority of our contract opportunities in the Defence Contracts Bulletin.  

“We do not foresee the IC having any impact on our implementation of the Defence 
Industrial Strategy, given that the objective of the DIS (to retain for national security 
purposes the appropriate level of operational sovereignty over key military capacities 
and capabilities) is consonant with the purpose of Art.296. Neither do we anticipate 
the IC hindering our ability to procure defence equipment from the United States or 
elsewhere in the world in order to meet our defence capability requirements.  

“The UK defence industry considers the IC to be a reasoned clarification document 
which is an appropriate reading of the Treaty and case law. However they do have 
concerns about the Commission’s views on indirect offsets45 — not because of the 
Commission’s interpretation (the legal case is unarguable) but because of the friction 
between this interpretation and what industry observes in practice. They are 
concerned that by highlighting the issue there are potentially a number of drawbacks 
and potential consequences for the European defence industry, ranging from 
reduced procurement expenditure in some Member States through to the ability to 
compete against non-EU defence industrial competitors. They intend to wait to see 
how this interpretation will operate in practice and whether the issues will be covered 
in any proposals for a defence directive.  

9.37 He notes that, as there is neither new regulation nor any change in policy brought 
about by this document, a Regulatory Impact Assessment is not envisaged. 

9.38  He also notes that the financial implications are uncertain at this stage: “for the EU — 
not determined, but hoped for as beneficial in terms of being better able to attain value for 
money given the positive impact of increased competition in the European Defence 
Equipment Market. For the UK — nil, given that UK policy and procedures are already in 
line with the guidance provided in this document”. 

Conclusion 

9.39 We have no qualms about the objectives of the IC, since it is plain that too much 
advantage has been taken over many years of the provisions of Article 296 EC, to the 
detriment of both overall European defence competitiveness and European taxpayers. 
However, we are far from sure that the case has been made for a defence procurement 
directive.  

 
45 Article 296 (1) (b) states “…such measures as it considers necessary for the protection of the essential interests of its 

security which are connected with the production of or trade in arms, munitions and war material; such measures 
shall not adversely affect the conditions of competition in the common market regarding products which are not 
intended for specifically military purposes”. The Commission is concerned that indirect offsets may have an impact in 
the civil market. 
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9.40 Having gone to the lengths of producing the IC, and given the newness of the EDA 
Code of Conduct, the least that could have been expected from the Commission is an 
explanation as to why it is not preferable first to allow this complementary system time 
to demonstrate its efficacy, or otherwise. Given the views expressed by his Ministerial 
colleague in the debate on the Green Paper two years ago, we are surprised that the 
Minister says nothing about this. 

9.41  Instead, we understand that the Commission intends to produce a draft directive 
on defence procurement and a regulation on intra-EU defence transfers, perhaps as 
soon as this autumn. We should accordingly be grateful if the Minister would let us 
know: 

— what his understanding is of what the Commission now proposes to produce, 
and over what timescale? 

— why he has not instead pressed the Commission to allow the IC + EDA Code of 
Conduct system time to demonstrate its potential? 

— what his assessment is of the effectiveness of the EDA Code of Conduct thus far? 
and 

— if he continues to subscribe to the position set out by the Minister for the Armed 
Forces in the debate two years ago, or if the Government’s views have changed; 
and if so, how and why.  

9.42 In the meantime, we shall retain the document under scrutiny.  

 
 
 

10  Culture 2007 programme 

(25859)  
11572/04 
COM(04) 469 
 
+ ADD 1  

Draft Decision establishing the Culture 2007 programme (2007–13) 
 
 
 
Commission staff working paper — extended impact assessment 

 
Legal base Article 151(5) EC; co-decision; unanimity 
Department Culture, Media and Sport 
Basis of consideration Minister’s letter of 10 January 2007  
Previous Committee Report HC 34–x (2005–06), para 6 (16 November 2005) 
Discussed in Council 11 December 2006  
Committee’s assessment Politically important 
Committee’s decision Cleared 
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Previous scrutiny  

10.1 In October 2004, the Commission proposed a Decision to establish the Culture 2007 
programme to promote cross-border mobility of cultural workers; encourage circulation of 
cultural works (such as concerts, plays, ballets and art exhibitions); and encourage 
exchanges between cultures through, for example, grants to European Capitals of Culture 
and European cultural organisations. The programme would begin in 2007 and run until 
the end of 2013. 

10.2 When we considered the proposal in November 2005 we were satisfied that the draft 
of the Decision did not raise issues of subsidiarity or proportionality. Moreover, the legal 
base appeared to be appropriate. The financial provisions could not be settled until after 
the EU’s total budget for 2007–13 had been decided. We concluded that there was no need 
to object to the Government’s aim of reaching a partial political agreement on the non-
budgetary provisions of the draft Decision on the understanding that the Minister would 
provide us with timely progress reports on the Council’s subsequent consideration of the 
draft Decision; and the budgetary provisions of the draft Decision remained under 
scrutiny.46 

10.3 We received a progress report in December 2005 but heard no more from the 
Government until we received the Minister’s letter of 10 January 2007. 

The Minister’s letter of 10 January 2007  

10.4 The Minister of Culture (Mr David Lammy) tells us that the Decision was adopted by 
the Council on 11 December 2006. He recognises that this was a breach of the scrutiny 
reserve on the budgetary provisions of the proposal. He apologises for the breach. He also 
apologises for the failure to provide us with progress reports on the negotiations and on the 
amendments the European Parliament proposed at its second reading of the draft 
Decision. He assures us that the Department has reviewed its scrutiny arrangements and 
that there will not be a repetition of the kind of failures which occurred in this case. 

10.5 The Minister says that, following the agreement of the total EU budget, the budget for 
the Culture programme has been set at €400 million for 2007–13, slightly less than the 
amount originally proposed by the Commission. The three amendments proposed by the 
European Parliament were minor. They were acceptable to the Commission and the 
Government and have been incorporated in the final text of the Decision. 

Conclusion 

10.6 Two weeks ago, we expressed concern about the failure of the Department’s 
arrangements for satisfying the requirements of Parliamentary scrutiny in the case of 
the “Citizen’s for Europe” programme.47 The revelation that the Government breached 
the scrutiny reserve on the budgetary provisions of the Culture 2007 programme adds 

 
46 See headnote. 

47 See HC 41–ix (2006–07), para 8 (7 February 2007). 



54    European Scrutiny Committee, 10th Report, Session 2006–07 

 

to our concern. We repeat our offer to contribute to urgent training for the 
Department’s staff. 

10.7 Belatedly, the Minister has provided the information for which we had asked about 
the final stages of the negotiations on the Culture 2007 programme. We have no 
further questions to put to him and we clear the document from scrutiny. 

 
 
 

11  Media pluralism 

(28320) 
5647/07 
— 

Commission staff working paper on media pluralism in the Member 
States of the European Union 

 
Legal base — 
Document originated 16 January 2007  
Deposited in Parliament 30 January 2007  
Department Culture, Media and Sport 
Basis of consideration EM of 12 February 2007  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared but further information requested 

Background 

11.1 The Commission regards “media pluralism” as desirable in the interests of freedom of 
speech and information and fair competition inside the EU and with global competitors. 
The Commission uses “media pluralism” to mean sufficient diversity of ownership of 
newspapers, broadcasting and other communications media, together with sufficient 
diversity of contents and sources of information (so that, for example, not all newspapers 
in an area carry an identical news stories emanating from a single source). 

11.2 In 1993 the Commission issued a Green Paper on media pluralism.48 It subsequently 
published a Communication which concluded that, in the light of the responses to the 
Green Paper, it was not appropriate, at that time, to propose a Community initiative on 
media pluralism but that the Commission should continue to monitor the situation.49  

11.3 Neither the EC Treaty nor the EU Treaty contains a specific legal base for legislation 
on media pluralism. But they contain relevant provisions, such as those on competition in 
Title VI of the EC Treaty and the references in Article 6 of the EU Treaty to human rights 

 
48 (14322) 4213/93: see HC 79–xxi (1993–94), para 5 (3 March 1993). 

49 (15683) 10585/04: see HC 70–xxv (1994–95), para 26 (18 October 1995). 
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and fundamental freedoms. Some EC legislation, such as the Mergers Directive, applies to 
media companies as well as well as other businesses.50  

11.4 The Council of Europe has issued a series of recommendations, guidance notes and 
codes of conduct on media pluralism. And in 2005 UNESCO adopted as Convention on 
cultural diversity which refers to the development of public policies to ensure media 
pluralism.51 

11.5 In 2004, the European Parliament passed a Resolution calling on the Commission to 
conduct an examination of action which might be taken by Member States and the EC to 
encourage media pluralism and to propose a Directive to protect such pluralism.  

The document 

11.6 The Commission staff working document reviews the current extent of media 
pluralism in the EU under the following headings: 

•  Freedom of expression and freedom of information; 

• Inter-relation between politics/economic interests and media; 

• Media concentration; 

• Cross-border concentration — global competitiveness; 

• Media content; 

• Internal and external pluralism; 

• Pluralism in the broadcasting sector; and 

• Technological developments. 

The Annex to the document gives summaries for each Member States of the relevant 
legislation, regulatory requirements and market share by product and owner. 

11.7 The document makes no proposals for legislation. It does, however, announce the 
Commission’s decision to set up an independent study to define indicators which could be 
used to assess the extent of media pluralism. The indicators will cover Member States’: 

• policies and legislation on media pluralism; 

• the range of media available to the public and its constituent social groups; and 

• economic factors, such as the number and type of newspapers per head of 
population and the extent of vertical and horizontal integration of media providers. 

In 2008, the Commission will issue a Communication on the results of the study. The 
Communication will not only present the indicators for Member States to use to assess the 

 
50 Directive 2005/19/EC: OJ No. L 58, 4.3.05, p.19. 

51 UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions, 20 October 2005. 



56    European Scrutiny Committee, 10th Report, Session 2006–07 

 

state of media pluralism within their areas but also provide the basis for discussions 
between Member , the EU’s institutions and NGOs.  

 The Government’s views 

11.8 The Minister for Creative Industries and Tourism at the Department of Culture, 
Media and Sport (Mr Shaun Woodward) tells us that, in the Government’s view, the 
document does not demonstrate cause for concern about media pluralism in the UK or 
other Member States. He adds that, while the document recognises that policy on media 
pluralism is a matter for Member States and the proposed study is of limited scope, the 
Government has reservations about the Commission getting involved in the subject. He 
says that: 

“efforts by the European Union to determine ‘how far media pluralism has been 
achieved’ may lead at some stage to pressure upon the Commission and other 
institutions to take an active role in the issue, possibly to set standards of some kind 
based upon the ‘indicators’ which the Commission is developing. 

“There is however no specific Treaty base for the EU to take such a role. Without 
pre-empting any debate on the issue which may eventually take place, the 
Government is sceptical about whether this would be proper for the EU to have.” 

Conclusion 

11.9 As the Commission’s working document acknowledges, the Council of Europe has 
done a lot of work on media pluralism. It seems to us that the document does not 
provide sufficient grounds for action by the EU as well. The study of indicators which 
the Commission has in mind could be commissioned by the Council of Europe if, 
indeed, such a study is needed. That might help avoid duplication of effort and 
confusion. 

11.10 We share the Government’s reservations about the EU seeking a role for itself in 
medial pluralism as a discrete subject. We should be grateful if the Minister would keep 
us informed of any discussions about the document between Member States or with the 
Commission.  Meanwhile, we are content to clear the document from scrutiny. 
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12  EU External Action: Human Rights 

(27627) 
11038/06 
COM(06) 354 

Draft Regulation on establishing a financing instrument for the 
promotion of democracy and human rights worldwide (European 
Instrument for Democracy and Human Rights) 

 
Legal base Art 179 and 181(a) EC; co-decision; QMV 
Document originated 26 June 2006 
Deposited in Parliament 30 June 2006 
Department International Development  
Basis of consideration Minister’s letter of 21 December 2006 
Previous Committee Reports HC 41–i (2006–07), para 5 (22 November 2006) and 

HC 34–xxxvi (2005–06), para 6 (19 July 2006) 
Discussed in Council 19 December 2006 
Committee’s assessment Politically important 
Committee’s decision Cleared  

Background 

12.1 When we considered the draft Regulation on 19 July, we noted that a Commission 
proposal of September 2004, that all External Actions spending should be rationalized and 
simplified under one heading (Heading 4) and implemented under six Instruments, had 
now expanded, to consist of: 

a) the European Neighbourhood Partnership Instrument;  

b) the Instrument for Pre-Accession Assistance;  

c) the Stability Instrument;  

d) the Nuclear Safety Instrument;  

e) the Development Cooperation Instrument (DCI), which would include a number 
of thematic programmes;  

f) the Industrialised Countries Instrument;  

g) the Humanitarian Assistance Instrument;  

h) the Macro-Financial Assistance Instrument; and 

i) a new financing instrument for the promotion of democracy and human rights, the 
European Instrument for Democracy and Human Rights (EIDHR).  
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The Council Regulation  

12.2 The draft Regulation provides a legal basis, as the successor programme to the 
European Initiative for Democracy and Human Rights (EIDHR), which was due to expire 
at the end of 2006.52 The new instrument would apply from 1 January 2007 to 31 December 
2013. The financial resources would be €1,103 million. 

12.3 Originally, the Commission proposal was that human rights would be one of the DCI 
thematic programmes. However, the Minister said that the European Parliament (EP) 
wished to continue a separate regulation for the Community’s spend on democracy and 
human rights, for reasons of political sensitivity and visibility. The new instrument would 
have the specific purpose of helping meet EU policy objectives on the promotion of human 
rights and democracy in external relations; as human rights and democracy issues were 
increasingly “mainstreamed” in geographic and thematic programmes, the new instrument 
would complement them “by working at international and regional levels and through its 
ability to work in partner countries without host government consent”. Cooperation would 
be possible with civil society on sensitive human rights and democracy issues; provide 
flexibility to respond to changing circumstances and support innovation; support 
objectives and measures at international level; support trans-national approaches; and 
support EU work on election observation. The main objectives of the instrument would be 
to:  

— enhance respect for human rights and fundamental freedoms where they are at 
most risk and provide support and solidarity to victims of repression and abuse; 

— strengthen the role of civil society in promoting human rights and democratic 
reform, develop political participation and representation, and support conflict 
prevention; 

— support the international framework for the protection of human rights, the rule of 
law and the promotion of democracy; and 

— build confidence in democratic electoral processes through further development of 
electoral observation and assistance. 

12.4 The Minister said it was right for the EU to continue to play a leading role and 
maintain a high profile on democracy and human rights. Although he strongly supported 
the mainstreaming of these issues in all relevant EU programmes, at the same time he 
supported the creation of a separate instrument: it strengthened commitment and gave a 
higher profile to these issues, and protected funding; would complement and add value to 
other external action programmes; and would be effective in situations where other 
instruments were not suitable. In particular, the instrument would be able to support civil 
society activities without partner country governments’ consent (which other instruments 
required), be available where other programmes did not exist or had been suspended, and 
provided for activities which were international and regional in nature. It would focus on 
innovative and experimental approaches to democracy and human rights, which might 

 
52 The European Initiative for Democracy and Human Rights (EIDHR),was created by an initiative of the European 

Parliament in 1994, which brought together a series of budget headings specifically dealing with the promotion of 
human rights. See http://ec.europa.eu/comm/europeaid/projects/eidhr/eidhr_en.htm#eidhr2 for further information. 
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involve some risk-taking; work in difficult environments and with challenging partners; 
and respond to emerging and unforeseen opportunities. 

12.5 However, the process for implementing the existing EIDHR had become slow, 
inflexible and inefficient; any new instrument should therefore be flexible, responsive and 
creative, with appropriate management procedures; the impact of a separate instrument 
would otherwise be undermined. He was content with the improvements thus far. But to 
further reinforce flexibility, he had suggested that the Commission maintain an adequate 
contingency reserve to use at fairly short notice and/or establish a fast-track process — 
without the heavy constraint of calls for proposals — to facilitate a response to “windows of 
opportunity” and deal with emergencies. He was also keen to see specific changes to the 
Regulation to permit delegated management: the criteria for the selection of the bodies that 
could be considered for delegated authority should either be spelled out in the instrument, 
or in another document with cross-references in this instrument.  

12.6 He also regarded the phrase “in particular by strengthening the role of civil society” in 
Article 2(1)(a) — which relates to support for democracy and processes of democratisation 
— as being unduly restrictive, since it could be advantageous to support public bodies like 
national human rights commissions, ombudsmen, political party groups or parliamentary 
institutions in these areas, even if the national government were unenthusiastic.  

12.7 Moreover, whilst the EU’s elections observation work was rightly praised, he believed 
that measures should ensure that an activity that was “resource intensive and imposes huge 
management burdens” did not absorb a disproportionate percentage of the budget of this 
new instrument, to the detriment of other methods of promoting democratic principles 
and human rights. 

12.8 On the Timetable, the Minister explained that the co-decision process was about to 
begin: in the first instance, the European Parliament needed to establish its Opinion, 
followed by a Council Common Position; this was likely to take place in early autumn; the 
process had to conclude with a fully adopted, co-decided regulation by 31 December 2006, 
to avoid any discontinuity in funding for the promotion of democracy and human rights. 

12.9 We thanked the Minister for his comprehensive explanation of the origins of this 
change of plan, which resulted from the democratic process enshrined in the consultation 
provisions of the Treaty. However, as he made clear, the result of these changes meant that 
a number of important considerations had yet to be finally determined. We therefore asked 
the Minister to submit a further Explanatory Memorandum once a Common Position had 
been achieved, and in the meantime kept the document under scrutiny.53 

The Minister’s letter of 17 November 2006 

12.10 The Minister then wrote ahead of this point to explain that the EP completed its 
report in October and had proposed three main changes:  

i) a greater role for the EP;  

 
53 See headnote. 
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ii)  a more political instrument, including for example support to and strengthening of 
parliaments and their political capacity; and  

iii)  the introduction of ad hoc measures which would provide small grants to smaller 
organisations working in the fields of democracy and human rights promotion, as 
well as responding to urgent needs. 

12.11 Discussions on the Instrument were continuing between the EP, the Commission 
and the Council to come to final agreements on the text, with the aim of arriving at a 
Common Council Position by the end of the month and concluding a first reading 
agreement with the EP in early December. He continued as follows: 

“Those discussions and the EP report have addressed many of the concerns DFID 
originally expressed. We are happy to accept the 2nd and 3rd of the EP proposals, 
although we and other Member States (MS) have consistently stressed that EIDHR 
should take care to remain impartial and not support party-political work. 

“All Member States are concerned at the EP’s desire to exercise increased power in 
the EIDHR. Not least, in order to reduce the bureaucratic burden on an instrument 
designed to be flexible and responsive. Member States are strongly pushing for 
consistency across all instruments and hope to be successful, as the EP clearly 
appears to be seeking a more expansive role for itself than has been agreed in the 
other external action instruments. 

“Of interest to the UK in these discussions, is the Commission’s resistance to set 
financial limits for Electoral Observation Missions (EOM). The UK strongly believes 
that we should not focus only on elections. An instrument to promote democracy 
should address many aspects of a democratic society in addition to elections. We are 
concerned that EOMs should not become the default option to absorb large sums of 
money from the EIDHR budget that could otherwise be used for promoting 
democratic principles and human rights, particularly through support for civil 
society initiatives and working with international partners. The EP, in their report, 
and several other Member States are supportive of our views, and recent discussions 
suggest that we will reach a satisfactory outcome.  

“Whilst a contingency reserve with a fast-track approach has not been incorporated 
in the instrument, it does provide for both Special Measures and Ad-hoc measures to 
respond to exceptional and unforeseen circumstances. We were advised that a fast-
track process was not appropriate as the Commission needs to adhere to set 
procedures in its calls for proposals. However, these have now been streamlined and 
our belief is that these responses will not be unduly hampered by bureaucratic 
processes. We are additionally pleased that the Ad-hoc Measures will enable 
Community assistance to respond to the appropriate needs of small, local civil 
society organisations not necessarily registered or recognised in a country; an 
important facility for use in particular environments such as emerging democracies. 

“We suggested that using the term ‘civil society’ could be too restrictive in Article 
2(1)(a). The EP has suggested Eligibility Criteria for organisations suitable for 
funding from the Instrument in Article 9. Ongoing discussions are being held about 
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the language and detail needed in this Article, however suggestions from the Council 
and EP would be acceptable to DFID and widen the scope from the traditional 
understanding of ‘civil society’.   

“With regards to delegated management set out in Article 10 of the Instrument, in its 
report the EP included a list of criteria for bodies eligible to receive delegated 
management. These are now under negotiation in the ongoing Council-
Commission-EP discussions”. 

12.12 The Minister concluded with the hope that his letter would now enable us to lift the 
scrutiny reserve. 

12.13  We did indeed find the Minister’s letter helpful. But considerations that, in July, he 
considered important, because they related to avoiding the acknowledged failings of the 
current EIDHR (slow, inflexible and inefficient), and which, though they appeared to be 
moving in the right direction, had yet to be finalised: 

— the role of the European Parliament, where the Minister reported that all Member 
States were concerned at the EP’s desire to exercise increased power but where he 
could only “hope to be successful” in securing a satisfactory outcome; 

— the eligibility criteria for organisations suitable for funding, where at present he 
could rely only on “suggestions” that a satisfactory outcome was attainable; and 

— the criteria for delegated management, which remained “under negotiation”.  

12.14 Also unresolved was the issue of not “crowding out” other important areas deserving 
of support through an over-emphasis on election observation work, where again there were 
only “suggestions” of a satisfactory outcome. 

12.15 We did not consider, therefore, that we were yet in a position to clear this important 
regulation from scrutiny. However, we were conscious of the need to reach an agreement 
before the year’s end, if funding for this important work was to continue. We therefore did 
not object to the Minister taking part in an agreed Common Position which satisfactorily 
resolved major UK concerns, but said that we would expect him to explain his reasons to 
us, and to provide an account of what was agreed as soon as possible thereafter.54 

The Minister’s letter of 21 December 2006 

12.16 In his letter, the Parliamentary Under-Secretary at the Department for International 
Development (Mr Gareth Thomas) says that there had been significant progress in the last 
few days: the Presidency had brokered a deal between the Council and the European 
Parliament which allowed for a first reading agreement, and the final text satisfied the 
concerns which were explained to us in previous correspondence. He apologises for having 
had to override the scrutiny reserve in order to secure this outcome:  

“Time pressures meant that I was not able to seek the Committee’s clearance in 
advance of the Council agreement. After many ‘false starts’, the Parliament voted in 

 
54 See headnote. 
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plenary on Tuesday, 12 December for a first reading opinion: The Council met on 
Tuesday, 19 December, and accepted the Parliament’s amendments in full. The 
EIDHR has thus been adopted.” 

12.17 However, in terms of substance he is satisfied that the final text has answered his 
outstanding concerns as follows: 

“A significant aspect of recent negotiations involved the Council managing a desire 
by the European Parliament to exercise powers which would exceed those in force 
for other external instruments. The proposal now provides for the Parliament to be 
kept fully informed and have regular exchanges with the Commission about the 
development and implementation of EIDHR strategies, without being directly 
involved in the implementation decisions of operations funded under the 
instrument. This is fully in line with the Parliament’s rights under other instruments 
such as the Development Cooperation Instrument. 

“We were concerned that the instrument did not allow for delegated management, as 
it did not include the eligibility criteria for organisations suitable for delegated 
management of funding. We have checked with both Council Legal Services and the 
Presidency and are reassured that specific mention of criteria in the EIDHR is not 
necessary. Instead, the financial regulation which governs spending under the 
EIDHR (Council Regulation (EC, Euratom) No 1605/2002) covers eligibility criteria 
fully, obviating the need for the criteria to be replicated in the EIDHR text. 

“The proposal provides support for a variety of types of initiatives to promote 
democracy and human rights. This involves medium or longer term governance 
work with civil society and parliaments as well as the more short term election 
observation missions. To meet the concerns of both the Council and European 
Parliament that expenditure on the latter do not come to dominate EIDHR 
spending, the Commission has drafted a declaration to accompany the instrument; 
this states its intention to keep such expenditure to within 25% of the total budget 
over the life of the EIDHR. In duly justified circumstances, the Commission may 
spend up to 30% in a given year, while maintaining the seven year average at 25%. 
UK officials worked hard to secure this commitment and we are pleased that the 
agreement was reached. 

“The proposal provides a list of actors and groups that are eligible for support under 
the instrument. While civil society organisations are expected to be the main group 
supported, we are satisfied that parliamentary bodies, non profit private sector 
organisations and other actors are also eligible to be involved in EIDHR 
implementation. 

“I trust that this is satisfactory, and thank you for your continuing support”. 

Conclusion 

12.18 It is clear that the Minister and his officials have worked hard and effectively to 
secure a good outcome — a balanced Instrument, with an appropriate role for the 
European Parliament and the sort of delegated management provisions that should 
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make it more flexible, responsive and creative than its slow, inflexible and inefficient 
predecessor. 

 
 
 

13  Civil aviation policy 

(28281) 
5277/07 
COM(06) 871 

Commission Communication: Developing a Community civil aviation 
policy towards Canada 

 
Legal base — 
Document originated 9 January 2007 
Deposited in Parliament 22 January 2007 
Department Transport 
Basis of consideration EM of 7 February 2007 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

13.1 International aviation relations between Member States and third countries have 
traditionally been governed by bilateral air services agreements. However, these have been 
found by the European Court of Justice to be contrary to Article 43 EC where they deny 
market access to carriers owned and controlled by nationals of another Member State. This 
in practice marked the start of a Community external aviation policy and an important 
response from the Commission has been to develop an overall policy for civil aviation 
relations with third countries. 

13.2 This policy was laid out by the Commission in March 2005 in its Communication 
Developing the agenda for the Community’s external aviation policy, which amongst other 
things proposed that the Commission negotiate with third countries comprehensive 
agreements on so-called Open Aviation Areas “combining market opening with a parallel 
process of regulatory co-operation and/or convergence notably in priority areas such as 
aviation safety, security, environmental protection, research and technology and 
application of competition rules ensuring a level playing field and fair and equal conditions 
for competition”.55 

 
55 (26436) 7214/05 + ADD1: see HC 34–i (2005–06), para 15 (4 July 2005) and HC 34–xv (2005–06), para 13 (18 January 

2006). 
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The document 

13.3 In this Communication the Commission seeks a mandate from the Council to 
negotiate an agreement to create an Open Aviation Area between the Community and 
Canada. The agreement would not only cover access to the air transport markets of the 
Community and Canada but also the extensive alignment of legislation in key areas 
including safety, economic regulation, competition laws, environment, air traffic 
management and consumer protection. The bilateral air services agreements between 
Member States and Canada would be superseded by the agreement. The agreement would 
essentially take the form of a bilateral air services agreement with a number of articles and 
probably including a number of annexes describing, for instance, applicable European 
legislation and the scope of the agreement. 

13.4 Amongst the points the Commission makes in support of initiating a negotiation with 
Canada are: 

• with its market-oriented economic and transport policy and high regulatory 
standards Canada is a strong candidate for an agreement with the Community; 

• air traffic between the Community and Canada has doubled between 2000 and 
2005 and Canada is a leading aviation partner of the Community. In 2005 8.5 
million passengers travelled between the Community and Canada; 

• the new Canadian government has declared its readiness to enter into negotiations 
with the Community with a view to liberalising aviation relations that are currently 
based on bilateral air services agreements with Member States; and 

• an agreement on the liberalisation of air transport with Canada would bring 
economic benefits to air carriers, airports, passengers, shippers, the tourism 
industry and the wider economy both within the Community and in Canada. 

The Government’s view 

13.5 The Parliamentary Under Secretary of State, Department for Transport (Gillian 
Merron) says that the UK-Canada aviation market is second only in size to the UK-US 
market. In 2005 3.6 million passengers travelled from the UK to Canada, 42% of the 
Community total. UK originating passengers amounted to more than twice those from the 
next two Member States (Germany and France) combined. The Minister tells us that the 
UK has a very liberal air services agreement with Canada, negotiated in 2006, in which 
there: 

• are no restrictions on frequencies or routes; 

• is provision for open fifth freedom rights,56 with the exception of routes via the US, 
which are subject to liberalisation of the US market and for open seventh freedom 
rights for all-cargo services;57 and 

 
56 That is UK airlines have the right to carry traffic to Canada from a third country or from Canada to a third country as 

part of a route beginning or ending in the UK. 
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• is provision for freedom from government interference in the setting of fares 
(subject to the usual fair competition requirements). 

The Minister comments that the UK/Canada agreement therefore meets the Government’s 
current policy aspirations.  

13.6 The Minister continues that the Government, nevertheless, supports in principle the 
development of a Community level policy towards Canada, particularly if a Community-
wide agreement would add value to what the UK already has, by reducing or eliminating 
any remaining restrictions, for example, on ownership and control. She says the 
Government will take an active part in the Community-Canada negotiations if the Council 
grants the negotiating mandate. 

13.7 In relation to the financial implications of the Commission’s proposal the Minister 
says that there are none that would affect Government. But she adds that the Commission 
estimates that a Community-Canada Open Aviation Area could produce consumer 
benefits in the Community of €72 million and create 3,700 jobs in the first year. However, 
it would be expected that a relatively small amount of these benefits would accrue to the 
UK as the UK-Canada market is relatively mature. 

Conclusion 

13.8 As we have said previously we can see the potential utility of Community-level air 
services agreements.58 Such an agreement with Canada would be an important 
development and we will in due course scrutinise it, should it emerge. Meanwhile we 
clear this document. 

 
 

                                                                                                                                                               
57 That is the right of UK all-cargo airlines to carry traffic to or from Canada to or from a third country on a route that 

does not include the UK. 

58 See footnote 55. 
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14  Energy taxes 

(a) 
(28116) 
16188/06 
COM(06) 741 
 
(b) 
(28117) 
16190/06 
COM(06) 742 
 
(c) 
(28145) 
16424/06 
COM(06) 768 
 
(d) 
(28153) 
16528/06 
COM(06) 743 
 
(e) 
(28162) 
16757/06 
COM(06) 794 
 
(f) 
(28163) 
16758/06 
COM(06) 795 

 
Commission Communication in accordance with Article 19(1) of 
Council Directive 2003/96/EC (local public passenger transport, 
armed forces, public administration, ambulances) 
 
 
Commission Communication in accordance with Article 19(1) of 
Council Directive 2003/96/EC (private pleasure-flying) 
 
 
 
Commission Communication in accordance with Article 19(1) of 
Council Directive 2003/96/EC (taxation of industrial uses of LPG and 
taxation of coal) 
 
 
Commission Communication in accordance with Article 19(1) of 
Council Directive 2003/96/EC (operation of private pleasure craft) 
 
 
 
Commission Communication in accordance with Article 19(1) of 
Council Directive 2003/96/EC (ambulant vendors) 
 
 
 
Commission Communication in accordance with Article 19(1) of 
Council Directive 2003/96/EC (regional derogations) 

 
Legal base — 
Department HM Treasury 
Basis of consideration Minister’s letter of 6 February 2007 
Previous Committee Report HC 41–vi (2006–07), para 2 (17 January 2007) 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

14.1 The Energy Tax Directive, 2003/96/EC, sets out which energy products are covered, 
the uses that make those products liable to tax, the minimum rates of taxation applicable to 
each product, depending on its use as a propellant, for industrial and commercial purposes 
or for heating, and specific exemptions from the normal rules. The Directive also sets out 
in annexes a number of derogations which allow Member States to apply reduced rates or 
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exemptions from energy tax for various products and purposes. Most of these derogations 
were due to expire on 31 December 2006. Under Article 19 of the Directive a Member State 
may ask the Commission to propose to the Council a new or extended derogation. If the 
Commission makes such a proposal it is decided by the Council unanimously. In June 
2006 the Commission published, following a review, its thinking as to whether the current 
derogations should be allowed to continue beyond 2006. It considered that the expiry of 
most of the derogations should be seen as an opportunity to achieve greater transparency 
and greater coherence in the energy tax legislation. It asked Member States whether they 
wished to seek renewal of any of their derogations.59 

14.2 These Communications announce the Commission’s decisions not to accede to 
requests to propose extensions of derogations in 16 cases. They include: 

• document (b) — applications by the UK, France, Portugal, Malta and Sweden for 
partial or full exemptions for fuel used in private pleasure flying; and 

• document (d) — applications by the UK, Belgium and Malta for partial or full 
exemptions for gas oil used in navigation of private pleasure craft. 

14.3 When we considered these documents last month we recalled that the Government 
had told us previously that it believed there was a credible case for renewal of the UK 
derogations60 and said we presumed the Government still thought the case credible. And 
we noted that the rejection of its applications will be a considerable blow to those involved 
in the use of private pleasure planes or boats. So we asked to hear from the Government 
what scope there was for it (and like minded Member States) to try to persuade the 
Commission to change its mind.61  

The Minister’s letter 

14.4 The Financial Secretary to the Treasury (John Healey) emphasises that the 
Commission has the right of initiative in bringing forward legislative proposals authorising 
derogations from the Directive. He then says that the Government sees no possibility of 
changing the Commission’s decision in this matter, reporting that: 

• the Government submitted clear and complete evidence to support extension of 
the derogations, developed with close cooperation from the relevant industry 
bodies; 

• the case was also raised personally and in writing with the responsible 
Commissioner; 

• in reaching its decision the Commission was fully aware of the reasons the 
Government wished to continue the derogations; 

• there is nothing further the Government (or other Member States) could add that 
would persuade the Commission to reverse its decision; and 

 
59 (27664) 11167/06; see HC 34–xxxvii (2005–06), para 55 (11 October 2006). 

60 Ibid. 

61 See headnote. 
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• there is no further stage in the process under Article 19 of the Directive. 

14.5 The Minister comments further that technically Member States may appeal to the 
Court of First Instance of the European Court of Justice against a Commission decision on 
any of the grounds set out in Article 230 EC. But, he says, in this case: 

• it would be very hard to argue that the Commission’s decision is not clearly and 
properly reasoned; 

• the Court would be highly unlikely to find against the Commission’s decision in an 
area where it had clear right of initiative, unless it had obviously abused its 
discretion in reaching this decision; 

• even if that were the case — and there are no grounds for thinking it is — the 
Commission would be obliged only to change the process by which it had reached 
its decision and would not be obliged to take an affirmative decision instead of a 
negative one; and 

• there appears little prospect of a successful appeal and the Government does not 
intend to challenge the Commission’s decision. 

14.6 Finally, the Minister says that the Government recognises there will be an impact on 
those involved in the use of private boats and planes and that it will now be working closely 
with those affected to ensure implementation minimises burdens and compliance costs as 
far as possible. 

Conclusion 

14.7 We are grateful to the Minister for this further information. We accept that, 
regrettably, there is nothing more that can be done to secure continuation of these 
derogations. We now clear the documents.  
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15  European Strategic Energy Technology Plan 

(28279) 
5240/07 
COM(06) 847 

Commission Communication: Towards a European Strategic Energy 
Technology Plan 

 
Legal base — 
Document originated 10 January 2007 
Deposited in Parliament 22 January 2007 
Department Trade and Industry 
Basis of consideration EM of 14 February 2007  
Previous Committee Report None 
To be discussed in Council March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to the debate recommended on 

the Strategic Energy Review 

Background 

15.1 According to the Commission, the situation revealed in its March 2006 Energy Green 
Paper62 — of increasing global demand, coupled with high and unstable prices, and rising 
emissions of greenhouse gases — demonstrates that the Community (and the rest of the 
world) has not reacted sufficiently quickly to increase the use of low-carbon energy 
technologies or to improve energy efficiency. It also says that, in order to achieve security 
and sustainability, the Community’s energy system must move towards the efficient 
conversion and use of energy in all sectors of the economy, coupled with decreasing energy 
intensity; a diversification of the energy mix in favour of renewables and low-carbon 
technologies for electricity, heating and cooling; the “decarbonisation” of the transport 
through switching to alternative fuels; and the full liberalisation and interconnection of 
energy systems. 

The current document 

15.2 In this Communication, which forms part of its Strategic Energy Review,63 the 
Commission has provided an overview of the energy technologies which can contribute to 
these goals. It points out that, although innovation in energy technology has had a 
profound impact on society, it has also rendered it vulnerable to disruptions in supply, as 
well as having damaging environmental effects. However, it suggests that, although policies 
to enhance energy efficiency and economic incentives can set the direction, technology has 
a vital role to play in the current century by breaking once and for all the link between 

 
62 “A European Strategy for a sustainable, competitive and secure energy” (27343) 7070/06: see HC 34–xxvi (2005–06), 

para 2 (26 April 2006). Stg Co Deb, European Standing Committee, 27 June 2006. 

63 (28276) 5287/06: see paragraph 2. 
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economic development and environmental degradation. Consequently, it says that 
investing in new energy technologies must be a strategic priority for the Community. 

15.3 The Commission goes on to recall that energy research carried out at Community 
level since the 1960s has had a proven added value in terms of building critical mass, 
strengthening excellence and exercising a catalytic effect on national programmes, 
producing substantial results in the fields of clean and efficient coal, renewables, energy 
efficiency, cogeneration and nuclear energy.64 It adds that the EU Research Framework 
Programmes will continue to be a key element both in technology development and in 
funding research on the necessary socio-economic changes that will be required. In 
particular, it believes that the European Technology Platforms in the energy field have 
demonstrated a readiness on the part of the key players to develop and achieve a common 
approach. 

15.4 However, the Commission also suggests that business as usual is not enough, and that 
a sea change is needed in European energy technology innovation, from basic research 
right through to market take up. In particular, it says that there are structural weaknesses 
which can be overcome only by concerted action on a number of different fronts, in order 
to overcome the long lead-in times which occur. However, it points to historically 
declining budgets in the energy sector among OECD countries, and the need to reverse this 
trend, given the vital role which public investment plays in leveraging the increased private 
investment which it sees as the main driver of change. It also comments on the need to 
harness the potential of enhanced international cooperation, and on the vital need to strike 
the right balance between cooperation and competition. 

15.5 Against this background, the Commission says that the Community must act jointly 
and urgently to develop a world-class portfolio of affordable, competitive, clean and 
efficient low-carbon technologies, and to create stable and predictable conditions for 
industry. It notes that a whole range of instruments is available at European and national 
level to help accelerate technology development, including those involving technology 
push, demand pull, and integrated innovation. It says that it therefore intends to put 
forward, for endorsement by the European Council in spring 2008, a European Strategic 
Energy Technology Plan, the aim of which will be to match the most appropriate set of 
policy instruments to the needs of different technologies at different stages of the 
development and deployment cycle. This will accordingly embrace all aspects of 
technological innovation, as well as the policy framework required to encourage business 
and the financial community to support the necessary technologies, and will also take into 
account the socio-economic dimension. It will also aim to identify those technologies 
which are beyond the capacity of any single country, and where the Community as a whole 
needs to find a more powerful way of mobilising resources: these include bio-refineries, 
sustainable coal and gas technologies, fuel cells and hydrogen, and Generation IV nuclear 
fission. 

 
64 The specific examples cited include wind power, photo-voltaics, clean coal and the European fusion research 

programme. 
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The Government’s view 

15.6 In his Explanatory Memorandum of 14 February 2007, the Parliamentary Under 
Secretary of State for Energy at the Department of Trade and Industry (Lord Truscott) says 
that the UK supports the Commission’s proposals, and believes that any sustainable 
Community energy policy has to go beyond the least cost abatement of carbon emissions 
using existing technology, and be based on research excellence and innovation, so as to 
bring about the necessary “radical transformation” of energy systems. He adds that the 
Government shares the Commission’s view that energy research and development at 
Community level should focus on those areas where there are benefits over and above 
those which can be achieved by Member States alone. The UK thus welcomes the 
Commission’s intention to stimulate the construction and operation by 2015 of plants to 
demonstrate sustainable fossil fuel technologies in commercial power generation. 

Conclusion 

15.7 This Communication essentially paves the way for one setting out a substantive 
Strategic Energy Technology Plan, and as such it is supported by the UK. Consequently, 
whilst we are drawing it to the attention of the House, we are clearing it, bearing in 
mind also that it forms part of the Strategic Energy Review, and that any issues arising 
from it can therefore be considered in the context of the debate which we have 
recommended in European Standing Committee on the latter document. 

 
 
 

16  Priority Interconnection Plan 

(28282) 
5237/07 
+ ADD 1 
COM(06) 846 

Commission Communication: Priority Interconnection Plan 

 
Legal base — 
Document originated 10 January 2007 
Deposited in Parliament 22 January 2007 
Department Trade and Industry  
Basis of consideration EM of 13 February 2007 
Previous Committee Report None 
To be discussed in Council March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to the debate recommended on 

the Strategic Energy Review 
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Background 

16.1 According to the Commission, interconnection facilitates the cross-border transport 
of power and energy, and is a pre-requisite of a functioning internal market. However, 
although the European Council in 2002 agreed that minimum interconnection levels 
between Member States should be increased to 10%, it says that a significant number of 
Member States — including the UK — have yet to meet that target, leading the European 
Council in June 2006 to call for the adoption of a Priority Interconnection Plan. The 
Commission has now brought forward such a Plan in this document, in conjunction with 
the Strategic Energy Review.65 

The current document 

16.2 The Commission notes that the Community has pursued a number of policies aimed 
at developing an effective energy infrastructure. These include guidelines for trans-
European energy networks (TEN-E), which have identified 314 projects, including 42 high 
priority projects of European interest, as well as specific rules to ensure an appropriate level 
of electricity inter-connection and gas supply between Member States. However, the 
Commission believes that, despite this, significant obstacles remain,66 notably arising from 
insufficient unbundling, that investment in cross-border infrastructure remains 
“dramatically low”, and that the necessary coordination of technical standards, balancing 
rules and congestion management mechanisms is still largely absent. It concludes that, if 
things remain as they are, none of the objectives of the Energy Policy for Europe, including 
lower prices and the development of green sources of energy, will be attained. 

16.3 The Communication goes on to assess the current state of play on the projects of 
European interest agreed under the TEN-E guidelines. It points out that 20 of the 32 
electricity projects face delays,67 and that, of the 12 projects where no delay has occurred, 
only five have been completed. It identifies planning procedures as the major problem, 
together with objections, such as those relating to visual impact, and financing difficulties. 
On the other hand, the Commission reports that most of the 10 gas pipeline projects are 
progressing reasonably well, with one already completed, and another seven due to start 
operating by 2010–13. In addition, however, it notes that work on 29 liquefied natural gas 
terminals and storage facilities has been seriously hampered in various Member States, 
with nine having been abandoned. 

16.4 Against this background, the Commission suggests that the following action should be 
taken: 

• identification of the most important infrastructure encountering significant 
difficulties; 

• appointment of European coordinators, as provided for under the TEN-E 
guidelines; 

 
65 (28276) 5282/07: see paragraph 2. 

66 These are set out in its accompanying Communication “Prospects for the internal gas and electricity market” (28278) 
5232/07. 

67 In 12 of these cases, there is a delay of one to two years, while eight are delayed by more than three years. 
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• coordinated planning at regional levels through a strengthened framework of 
Transmission System Operators; 

• a streamlining of authorisation procedures by revising the TEN-E guidelines to 
require Member States to set up procedures under which projects of European 
interest would be completed within five years; and 

• providing a clear framework for investment, and in particular examining whether 
increased Community funding for TEN-E projects is necessary. 

The Government’s view 

16.5 In his Explanatory Memorandum of 13 February 2007, the Parliamentary Under 
Secretary of State for Energy at the Department of Trade and Industry (Lord Truscott) says 
that the concerns which the Commission has expressed over the particular need to 
improve and streamline planning procedures for major infrastructure projects mirrors 
those national concerns which the Government is seeking to address. However, he adds 
that, as with the TEN-E programme, the UK has a number of reservations over the 
Commission’s stance. Thus: 

• it believes that new infrastructure is not necessarily the most cost-effective way to 
address security of supply for an island state, since it would require large-scale, 
expensive and capital-intensive projects to the Continent, which could distort the 
market: improved demand-side response, energy efficiency and diversity of supply 
can each make an important contribution as well;  

• it considers that the best way to encourage major investment is to establish 
competitive, transparent and liquid energy markets based on a stable regulatory 
framework, and that infrastructure priorities must be determined on the basis of 
rigorous cost-benefit analysis, and in response to clear market signals, funded 
largely (if not wholly) by the private sector; 

• whilst it agrees that with the Commission’s intention to bring forward a legislative 
proposal to set a maximum period for the completion of planning and approval 
procedures for projects of European interest, it regards five years as too long; 

• it suggests that the best way to meet legitimate public concerns about the impact of 
projects on areas such as landscape and tourism would be through EU 
coordinators encouraging consortia to address these concerns, rather than by 
forcing projects through in opposition to local objections; 

• it sees no reason at the moment to increase the funding of the TEN-E programme. 

Conclusion 

16.6 This document should be seen in the context of the Strategic Energy Review, and of 
the accompanying Commission Communications dealing with competition on the 
internal gas and electricity market, and, as such, it makes a number of suggestions as to 
how the situation might be improved by increased interconnection facilities. As with 
these other Communications, we are drawing this document to the attention of the 
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House, but, insofar as it gives rises to any particular issues, such as those to which the 
Minister has drawn attention, we think it would be sensible if these were to be 
considered in the context of the debate which we have recommended in European 
Standing Committee on the Strategic Energy Review. We are therefore clearing it. 

 
 
 

17  Nuclear Illustrative Programme 

(28290) 
5391/07 
+ ADDs 1–2 
COM(06) 844 

Commission Communication: Nuclear Illustrative Programme 

 
Legal base — 
Document originated 10 January 2007 
Deposited in Parliament 23 January 2007 
Department Trade and Industry 
Basis of consideration EM of 14 February 2007 
Previous Committee Report None, but see footnote 
Discussed in Council March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to the debate recommended on 

the Strategic Energy Review 

Background 

17.1 The Euratom Treaty requires the Commission to publish periodically illustrative 
programmes, indicating in particular nuclear energy production targets and the types of 
investment needed to attain them. Since 1958, it has published four such programmes and 
one update,68 and this latest document has been put forward in the context of the Strategic 
Energy Review,69 having regard in particular to the increasing demand for energy and the 
importance of nuclear power as a source of carbon dioxide free energy within the 
Community. 

The current documents 

17.2 The Commission notes that the Community is the world’s largest nuclear electricity 
generator, with a mature industry spanning the entire fuel cycle, and with its own 
technological base and expertise. This has led it to strengthen its international relations, 
including agreements on trade in nuclear materials and technology, and it has continued to 

 
68 In 1966, 1972, 1984, 1990 and 1997. 

69 (28276) 5287/07: see paragraph 2. 
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foster research in such areas as safety and the treatment of waste. The Commission also 
notes that France and Finland have decided to construct new reactors, and that a number 
of other Member States, including the UK, have re-opened the debate about their nuclear 
power policy. Whilst recognising that each Member State has its own energy mix, the 
Commission points out that national decisions can have economic and environmental 
impacts elsewhere, and in particular that nuclear energy generation has a role in relation to 
the Community’s underlying need to achieve security of supply, competitiveness and 
sustainability. 

17.3 The Commission goes on to note that a total of 152 nuclear reactors are currently in 
operation in 15 of the 27 Member States, and that their average age is nearly 25 years. It 
therefore suggests that, since the typical life of a plant is 40 years, decisions are required on 
whether to extend the life of some plants or to undertake new investment: and it points out 
that, if the planned phase-out policy in some Member States is maintained, nuclear 
energy’s share of electricity production — currently about one-third — will be significantly 
reduced. 

17.4 The Commission then analyses the impact of nuclear energy on the three priority 
areas previously identified. On security of supply, it points out that, since the liberalisation 
of the energy sector, the role of governments is less prescriptive, and concerned more with 
creating the appropriate framework for competition and investment decisions. However, it 
suggests that nuclear power can contribute to diversification and long-term security 
because of its relative insensitivity to changes in the cost of fuel, with reasonably assured 
and recoverable known uranium sources being likely to sustain the industry’s requirements 
for at least the next 85 years (and capable of being augmented by secondary sources, such 
as recycled fuel, until 2020). It also comments that, to the extent new uranium supplies are 
required, most would come from politically stable sources, and that the International 
Atomic Energy Agency (IAEA) has drawn up a well-defined set of rules allowing material 
for peaceful uses to be traded freely. 

17.5 As regards competitiveness, the Commission points out that, given the volatility of gas 
and oil prices, and the lack of new nuclear plant construction over the last decade, revenue 
and cost comparisons are difficult. However, it says that IAEA data suggest that, with its 
higher construction but lower operating costs, nuclear power can be competitive with coal 
and gas prices at a certain level. It also suggests that, in view of the time lag between any 
new investment (which could range in cost from €2–3.5 billion, depending on capacity) 
and reasonable returns, there is a need for at least a stable legislative and political 
framework, in order to reduce investment risks and to address issues such as waste disposal 
and management. The Commission also notes that new nuclear plants are now being built 
without state subsidies, which it says is a further indication that nuclear energy is perceived 
as competitive, and it suggests that there would be potential advantages in building a large 
number of reactors with a similar design. 

17.6 On sustainability, the Commission says that, to the extent nuclear power has helped to 
meet increased electricity demand, it has contributed significantly to mitigating emissions 
of carbon dioxide, and it points out that an OECD study has concluded that keeping the 
nuclear option open would reduce the risk of climate change. The Commission itself 
concludes that, in the medium term, a sustainable energy mix would involve a combination 
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of renewable energy sources and nuclear generation, combined with improved energy 
efficiency. 

17.7 The Communication also addresses the conditions needed for nuclear power to be 
acceptable. It notes the importance of public opinion, and the concerns which exist over 
safety, the management of radioactive waste, security, proliferation and terrorism, but it 
also observes that the public is not well informed on these issues. Consequently, it intends 
to explore ways of increasing access to information, and to take the steps needed to 
improve safety and security, in conjunction with the IAEA, Member States and nuclear 
operators. More specifically as regards safety, it draws attention to the current rules on 
liability, which it says it is seeking to harmonise within the Community, and to the wider 
efforts being made internationally to tackle this issue. The Commission also notes that the 
disposal of high level radioactive waste is a particular problem, and that no country has yet 
implemented a definitive solution, with the principal delay having arisen in most cases over 
site selection. In addition, it says that questions arise over the adequacy of the financial 
provision which has been made for decommissioning (which currently applies at various 
stages to over 110 reactors within the Community), and over levels of radiological 
protection affecting workers within the industry and arising from discharges of radioactive 
effluent. 

17.8 The Commission concludes its analysis by examining the scope for action at 
Community level. It notes that the Euratom Treaty is a self-contained measure, which 
places certain requirements70 on the Community, and gives it wide-ranging competences. 
In particular, it suggests that the Treaty provides a legal basis for Community initiatives on 
nuclear safety, that it places an obligation on Member States to provide information to the 
Commission on plans for the disposal of radioactive waste, and it says that these are 
fundamental to the safe and secure use of nuclear materials. In this connection, it notes 
that it has put forward proposals for directives to set up a Community framework for the 
safety of nuclear installations and the management of nuclear waste, and suggests that, 
although these have not yet been adopted, they have led to a greater awareness of the need 
for a Community framework to link the work of national safety authorities. It also says that 
the Western Europe Nuclear Regulators Association has contributed significantly to 
harmonisation in this area, and, in the light of the resulting technical consensus, a debate 
on the role of each player involved in nuclear safety should be restarted. 

17.9 Other aspects highlighted by the Commission include a proposal which it says it is 
putting forward for a European Programme for Critical Infrastructure, and the role of 
European research in the nuclear field. It notes that the Seventh Euratom Framework 
Programme addresses the management of radioactive waste and the safety of existing 
reactors, as well as longer-term energy-related issues, and cross-cutting areas such as 
education and training, and says that this helps to catalyse programmes within individual 
Member States, thereby contributing to the establishment of the European Research Area. 

 
70 According to the Commission, these include the promotion of research, safety standards for the protection of 

workers and the general public, ensuring regular supplies of ores and nuclear fuels, ensuring that nuclear materials 
are not diverted for other purposes, ensuring the creation of a common nuclear market in the relevant areas, and 
fostering the peaceful use of nuclear energy internationally. 
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17.10 As to the way forward, the Commission suggests that discussion should focus on 
recognising common nuclear safety reference levels; setting up a High Level Group on 
Nuclear Safety and Security; ensuring that Member States put in place national plans for 
managing radioactive waste; establishing technology platforms to ensure closer research 
coordination; ensuring that adequate resources are available for decommissioning; 
simplifying and harmonising licensing procedures; ensuring greater availability of Euratom 
loans; developing a harmonised liability scheme to ensure the availability of funds in the 
event of damage caused by a nuclear accident; and giving a new impetus to international 
coordination. 

The Government’s view 

17.11 In his Explanatory Memorandum of 14 February 2007, the Parliamentary Under 
Secretary of State for Energy at the Department of Trade and Industry (Lord Truscott) says 
that the Programme provides useful statistical data on nuclear generation in those 15 
Member States with nuclear power, and provides comments — with which the 
Government is content — on issues such as the global energy market, investment in the 
nuclear domain, climate change and decommissioning. 

17.12 However, he also says that it is clear that the Commission still has significant 
ambitions in respect of nuclear safety and waste disposal, and that the Government should 
continue to resist calls for directives in these areas, and should also strongly oppose any 
moves to take them out of the control of individual states. In particular, the Minister points 
out the Government is concerned at the suggestion that a High Level Group on Nuclear 
Safety and Security should be established, since it believes that these are different issues and 
should not be addressed together. 

Conclusion 

17.13 Although this document deals with an important area of policy, it does so in 
largely familiar terms, particularly in those areas where there is a potential interface 
between the Community’s competence and that of Member States. We are therefore 
clearing it, bearing in mind also that it forms part of the Strategic Energy Review, and 
consequently any particular points arising on it can be raised in the debate which we 
have recommended on that latter document. 
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18  Sustainable power from fossil fuels 

(28291) 
5239/07 
+ ADDs 1-2 
COM(06) 843 

Commission Communication: Sustainable power generation from 
fossil fuels: aiming for near-zero emissions after 2020 

 
Legal base — 
Document originated 10 January 2007 
Deposited in Parliament 23 January 2007 
Department Trade and Industry 
Basis of consideration EM of 13 February 2007 
Previous Committee Report None 
To be discussed in Council March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to the debate recommended on 

the Strategic Energy Review 

Background 

18.1 According to the Commission, fossil fuels are an important element in the energy mix 
of the Community and many other countries, particularly in the generation of electricity, 
and it says that total energy production world-wide is expected to rely increasingly on them 
at least until 2050. At the same time, however, it notes that all fossil fuels produce emissions 
of carbon dioxide, and that this is particularly true of coal,71 which is a key contributor to 
the Community’s security of supply, as well as being of increasing importance in a number 
of large emerging economies. It therefore concludes that this use of coal and other fossil 
fuels (notably gas) can continue only if drastic reductions can be achieved in its carbon 
footprint, and it has set out in this document — which forms part of the package of 
measures contained in the Strategic Energy Review72 — ways in which this can be achieved. 

The current document 

18.2 The Commission notes the urgency of this task by pointing out that, whilst current 
technologies would result in a 30% increase of global emissions of carbon dioxide by 2025, 
the necessary novel technologies may not be ready for commercial deployment on a global 
scale before 2020, even with “sincere and concentrated” efforts. It says that it is therefore 
vital that the Community starts today to implement the necessary policies. It notes that 
“clean coal” technologies have been developed and are now widely used for power 
generation, bringing about a steady increase in the energy efficient conversion of coal into 

 
71 In the 27 Member States, 950 million tonnes of carbon dioxide were emitted from coal-fired power generation in 

2005, representing 24% of all such emissions by the Community. World-wide emissions from coal-fired power 
generation are about 8 billion tonnes a year. 

72 (28276) 5282/07: see paragraph 2. 
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electricity and a reduction in emissions of sulphur dioxide, nitrogen oxides and particulates 
from coal-fired plants. It says that one of the most important of these developments is 
carbon capture and storage, a process which can reduce carbon dioxide emissions from 
power plants by up to 90%. It adds that this technique is well developed in some sectors, 
but that it needs to be adapted for large-scale commercial use in coal-fired power 
generation, a step which the Commission says could pave the way for its use in combustion 
processes involving other fossil fuels, notably gas. 

18.3 In the short term, the Commission suggests two steps which could be taken. The first 
is to build on previous research and development into clean coal and carbon capture and 
storage technologies by the development and industrial demonstration of integrated 
technological solutions, though it adds that it will also be necessary to undertake further 
research activities in parallel with these measures. It will therefore substantially increase the 
funding for research and development in the energy area, making the demonstration of 
sustainable fossil fuels technologies one of the priorities for the period 2007–13, and it calls 
upon Member States to show an equal commitment. The Commission says that it will also 
seek to ensure that action at both Community and Member State levels complements the 
efforts of industry under the Zero Emission Fossil Fuel Power Plant Technology Platform. 

18.4  Secondly, the Commission notes that more than one-third of the existing capacity in 
the Community is expected to reach the end of its technical life in the next 10 to 15 years, 
and says that “capture readiness” should be an integral part of the modernisation of coal-
fired power plants, enabling them to be fitted with a carbon capture and storage facility 
from 2020, at which point it proposes that the technology should be incorporated in all 
new coal-fired plants.  

18.5 It suggests that using the best available and most energy-efficient conversion 
technologies in replacement, as well as new-build, investment can bring about an initial 
reduction of around 20% in carbon dioxide emissions from coal-based generation by 2020, 
and that, at current price levels, this is a more economic solution than switching to gas. 
However, it also says that, in the absence of a long-term and commercially viable 
perspective for coal, electricity operators may be reluctant to make the necessary 
investment, and that it is imperative to avoid a situation where new build before 2020 is 
undertaken in a way which precludes the addition of carbon capture and storage 
components on a sufficiently wide scale after that date. In view of this, the Commission 
suggests that it will also be important to have a regulatory environment which will 
discourage traditional coal-fired generation, but reward low-carbon technologies and 
provide sufficient motivation for the necessary investment decisions. It adds that the latter 
will be determined by future gas-coal price ratios and carbon dioxide allowance prices, and 
that this will depend upon both the prevailing regime for the emissions trading scheme and 
the overall environmental regulatory framework. It also points out that the Community 
has the opportunity in the climate change negotiations for the period after 2012 to 
persuade other countries to recognise the role of carbon capture and storage. 

The Government’s view 

18.6 In his Explanatory Memorandum of 13 February 2007, the Parliamentary Under 
Secretary of State for Energy at the Department of Trade and Industry (Lord Truscott) says 
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that the Government would need to consider carefully any proposals arising from this 
Communication which would have a significant impact on UK electricity prices and 
security of supply, given the likely effect on future decisions by generating companies 
regarding new build and/or plant retirement. He points out that, although the technologies 
involved in carbon capture and storage are not novel, they have yet to be demonstrated 
together at scale on a power plant, and that there is therefore major uncertainty about the 
scale of additional costs over and above conventional fossil fuel power plants, which in turn 
makes it difficult to develop regulatory or economic instruments to bring carbon capture 
and storage to the market place. 

18.7 However, the Minister says that the UK supports the Commission’s attempt to 
address these issues, since carbon capture and storage will clearly be important in helping 
to meet climate change objectives. In particular, the UK shares the Commission’s ambition 
to see all new fossil fuel plants fitted with carbon capture and storage by 2020, and it 
therefore supports the Commission’s intention to make further recommendations within 
the next couple of years on the practicality of this. In the meantime, he says that the UK is 
actively examining all the issues raised by the Communication as part of its own Carbon 
Capture and Storage Strategy. 

Conclusion 

18.8 This Communication deals with a promising technology for reducing substantially 
greenhouse gas emissions from coal-fired generation, but one which has not as yet been 
fully developed for commercial use on a large-scale plant. We note that the UK has 
certain reservations over aspects of the way in which the Commission proposes this 
question should be tackled, but supports its attempt to address the issues involved. 
Consequently, although we think it right to draw this document to the attention of the 
House, we are clearing it, bearing in mind also that any points arising on it can be 
considered in the context of the debate which we have recommended in European 
Standing Committee on the Strategic Energy Review (of which it forms a part). 
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19  Competition in the European gas and electricity 
sectors 

(a) 
(28277) 
5236/07 
COM(06) 851 

 
Commission Communication: Inquiry pursuant to Article 17 of 
Regulation (EC) No 1/2003 into European gas and electricity sectors 
(Final Report)  

(b) 
(28278) 
5232/07 
COM(06) 841 

 
Commission Communication: Prospects for the internal gas and 
electricity market 

 
Legal base — 
Documents originated 10 January 2007 
Deposited in Parliament 22 January 2007 
Department Trade and Industry 
Basis of consideration (a) EM of 2 February 2007 

(b) EM of 13 February 2007 
Previous Committee Report None 
To be discussed in Council March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to debate recommended on 

Strategic Energy Review 

Background 

19.1 According to the Commission, well functioning energy markets which ensure secure 
energy supplies at competitive prices are key to achieving growth and consumer welfare in 
the Community, and it says that the decision to open up Europe’s gas and electricity 
markets and to create a single European energy market has led to the introduction of new 
products and services. However, it also points out that, whilst progress has been made, 
barriers to free competition still remain, leading it in June 2005 to open an inquiry into the 
functioning of the European gas and electricity markets. 

The current documents 

19.2 The results of that inquiry are set out in the first of the communications 
(document(a)), which the Commission stresses was aimed not at setting out the arguments 
for and against liberalisation,73 but at assessing the conditions of competition and the 
causes of any perceived market malfunctioning. In order to do this, the Inquiry looked at 
the following eight areas: 

 
73 Described by the Commission as a competitive and efficient energy sector, security of supply, and sustainability. 
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— Market concentration 

It observes that wholesale gas and electricity markets remain essentially national, and 
generally maintain the high level of concentration of the pre-liberalisation period. It 
adds that the wholesale gas market has been slower to develop, with incumbents 
largely controlling up-stream imports and/or domestic production, and that, 
although electricity trading is more developed, there is still a significant level of 
concentration in generation, with the level of interconnection capacity being 
insufficient to reduce this to any marked extent. 

— Vertical barriers 

The Inquiry comments that the current level of unbundling of network and supply 
interests has adversely affected market functioning and incentives to invest, and that, 
as well as constituting a major obstacle to new entry, this also threatens security of 
supply. In addition, it notes that the integration of generation/import and supply 
interests within the same group reduces incentives for incumbents to trade on 
wholesale markets, and thus leads to sub-optimal levels of liquidity in these markets. 

— Market integration 

The Inquiry notes that cross-border sales do not currently have any significant 
impact on competition, with incumbents rarely entering other national markets. In 
addition, there is limited capacity on gas import pipelines and insufficient electricity 
inter-connector capacity, which is dominated by holders of pre-liberalisation 
contracts, who lack adequate incentives to invest in additional capacity, thereby 
increasing barriers to new entrants. 

— Transparency 

The Inquiry points out that there is a lack of reliable and timely information on the 
energy markets, and that greater transparency is needed, especially on network 
availability, generation capacity and gas storage. In particular, it notes a disparity 
between the information available to vertically integrated incumbents and their 
competitors, and the need to minimise risks for market newcomers. 

— Price formation 

The Inquiry suggests that more effective and transparent price information is needed 
in order to deliver the full advantages of market opening to consumers. In particular, 
it points out that gas prices have closely followed developments in oil markets, and 
have failed to react to changes in supply and demand, whilst, in the case of electricity, 
neither the link between wholesale prices and those of primary fuels, nor the impact 
of the Emissions Trading Scheme, is entirely clear. 

— Downstream markets 

The Inquiry says that competition at retail level is often limited, with the duration of 
contracts liable to have a substantial impact on the opportunities for alternative 
suppliers to enter the market. There are also significant differences between Member 
States in the extent to which industrial customers are tied to incumbent suppliers on 
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a long-term basis, and an insufficient number of competitive offers from other 
suppliers. 

— Balancing markets 

The Commission notes that balancing markets often favour incumbents at present, 
and create obstacles for newcomers. Also, the size of balancing zones is too small, 
leading to increased costs, which again protects the market power of incumbents, 
and charges are not transparent and often contain unjustified penalties. It therefore 
says that effective unbundling is necessary to create a level playing field in these 
markets, and that size of control areas should be enlarged. 

— Liquefied natural gas (LNG) markets 

The Commission comments that LNG supplies widen Europe’s upstream supplier 
base, and are therefore important for both security of supply and competition, but 
that their potential to favour less concentrated downstream markets still needs to be 
realised, as traditionally they have been imported by national incumbents who also 
own LNG terminals. However, the Commission says that recent trends suggest that 
more capacity is going to new entrants and to producers themselves, and that strong 
investment has taken place in LNG terminals. 

19.3 The Commission says that, in order to address these criticisms, it is essential to apply 
both competition and regulatory-based remedies. In the former case, it proposes full use of 
its powers under antitrust rules,74 merger control,75 and state aids.76 It points out that it is 
“forcefully” pursuing infringements of Community antitrust law in the sector, and that the 
full force of its powers also need to be applied to any future abuses arising from vertical 
barriers, including in particular the tying of markets by long-term downstream contracts, 
and from problems over access to infrastructure, particularly as regards cross-border 
access. 

19.4 In addition, the Commission identifies a number of other regulatory measures which 
could be taken. These include unbundling, a substantial strengthening of the powers of 
regulators and enhanced European coordination, programmes to address lack of liquidity, 
and access to market information. 

19.5 These regulatory measures are set out more fully in the second communication 
(document (b)), which — like the results of the Inquiry dealt with in document (a) forms 
part of the Strategic Energy Review77 — analyses the prospects for the internal gas and 
electricity market. The Commission notes that unbundling of network from other energy 
businesses is already required by Community legislation, but has not proved to be effective 
in preventing vertically integrated companies from discriminating in favour of their 
affiliates. It suggests that the best way to prevent this is to require separate ownership of 
networks from other activities, but points out that an alternative approach would involve 

 
74 Articles 81, 82 and 86 of the Treaty. 

75 Council Regulation (EC) No. 139/2004.  

76 Articles 87 and 88 of the Treaty. 

77 (28276) 5282/07: see paragraph 2. 
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making an independent system operator solely responsible for the operation of the 
network. It says that, if the system operator were to perform those functions which allow 
the network owner to favour its own affiliates, this would potentially provide the same 
protection as full ownership unbundling, but that it would require detailed oversight to 
ensure that the necessary separation was maintained. 

19.6 The Commission considers that there is a need for improved network access at both 
national and Community levels, and that, in the former case, the powers of national 
regulators to promote competitive markets are insufficient, and should be strengthened 
under Community law. It also proposes greater coordination at Community level to 
remove regulatory inconsistencies hindering cross-border trade. It recognises that 
regulators are already seeking to resolve such issues through the European Regulators 
Group for Electricity and Gas (ERGEG), but says that this process has a major weakness, in 
that it requires the agreement of all participants, and that a greater impetus is needed, with 
enforceable arrangements. It suggests that this could be achieved by evolving the current 
approach (with national regulators continuing to collaborate, but with a new duty to 
promote the internal market and with some Commission oversight); by a reinforced 
Regulators Group (which would be given the role of structuring agreements on cross-
border issues which would bind regulators and market players, with the Commission 
seeing that account was taken of the Community interest); or by establishing a new, single 
body at Community level to be responsible for determining issues relevant to cross-border 
trade. The Commission regards the first of these as insufficient, as it would still rely on 
voluntary cooperation, and sees a reinforced Regulators Group as the minimum approach 
likely to be effective. 

19.7 The Commission says that the concentration of many national electricity and gas 
markets gives dominant companies the power to manipulate markets, and has explored 
ways of reducing the scope for unfair competition. It suggests this could be done by 
introducing binding guidelines to improve transparency; by strict monitoring of long-term 
gas transmission and supply contracts to ensure compliance with existing and future rules; 
and by ensuring that arrangements for effective access to gas storage facilities are in place. 
It also says that it will use its existing competition powers to tackle anti-competitive 
behaviour where it can. 

19.8 On the remaining issues: 

• the Commission says that coordination between transmission system operators over 
the technical development of networks is essential for the development of the 
internal market, and suggests that this needs to be enhanced, with Community 
legislation giving regional groupings of transmission system operators formal 
obligations and objectives: it also suggests that an eventual goal should be to 
replace the currently nationally orientated operators by regional system operators; 

• the Commission emphasizes the need for a clear framework for investment in 
generation and transmission infrastructure, and says that the establishment of an 
Energy Observatory would provide the information on likely developments in the 
market needed to bring forward investment: it will also monitor investment in 
electricity generation; and 



European Scrutiny Committee, 10th Report, Session 2006–07    85 
 

 

• as regards issues relating to households and smaller commercial customers, the 
Commission emphasizes the importance of non-discriminatory access for market 
entrants to distribution networks and the need for regulators to enforce existing 
legislation, and it will consider whether the threshold below which the relevant 
Directives exempt integrated distribution and supply businesses from legal 
unbundling remains appropriate: in addition, it will monitor markets to ensure 
that public service obligations are met, and examine the way in which existing 
services are provided to ensure this does not limit competition. 

The Government’s view 

19.9 In his Explanatory Memoranda of 2 and 13 February 2007, the Parliamentary Under 
Secretary of State for Energy at the Department of Trade and Industry (Lord Truscott) 
simply says that the issues raised by these two documents are important for the UK as they 
highlight the obstacles to the development of a competitive Community energy market, 
particularly for gas. He also notes that a functioning gas market would put downward 
pressure on UK prices and enhance security of supply. 

Conclusion 

19.10 The first of these two documents provides an interesting analysis of the obstacles 
which currently still prevent the full realisation of the internal market for gas and 
electricity, whilst the second proposes ways in which these shortcomings can be 
addressed. However, neither document breaks any very new ground, and, although we 
think it right to draw them to the attention of the House, we see no need to withhold 
clearance, bearing in mind that any points arising on them can be raised in the debate 
which we have recommended in European Standing Committee on the Strategic Energy 
Review (of which they each form part). 
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20  Renewable energy 

(a) 
(28288) 
5373/07 
COM(06) 849 

 
Commission Communication: Green Paper follow-up action — 
Report on progress in renewable electricity 

(b) 
(28289) 
5374/07 
COM(06) 848 

 
Commission Communication: Renewable Energy Road Map 

(c) 
(28348) 
5389/07 
COM(06) 845 

 
Commission Communication: Biofuels progress report 

 
Legal base — 
Document originated 10 January 2007 
Deposited in Parliament 23 January 2007 
Department (a) and (b) Trade and Industry 

(c) Transport 
Basis of consideration (a) EM of 14 February 2007 

(b) EM of 13 February 2007 
(c) EM of 6 February 2007 

Previous Committee Report None  
To be discussed in Council March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to the debate recommended on 

the Strategic Energy review 

Background 

20.1 The encouragement of renewable energy has become an increasingly important part 
of the Community’s attempts to reduce greenhouse gas emissions and to improve 
competitiveness and security of supply, and it has accordingly taken a number of measures 
to increase the production of renewables. Thus, in 1997, the Commission produced a 
White Paper which set a target of 12% by 2010 for their share of overall consumption, and 
this was followed by Directive 2001/77/EC, which sets a corresponding target of 21% for 
their share of electricity generation. 
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The current documents 

Document (a)  

20.2 The first of these documents provides a report on the progress made so far towards 
the target in Directive 2001/77/EC. The Commission says that renewable energy 
contributed 15% to overall electricity consumption in 2005, and that it is likely that a figure 
of 19% will be achieved by 2010, with the major contribution being made by hydropower 
(which accounted for 10% of total electricity consumption in 2005). However, it also points 
out that this achievement was due to the efforts of a few Member States, with many others 
being far behind their national targets, leading it to conclude that more needs to be done. 
More specifically, it classifies Member States into five categories according to their 
progress, which it suggests is linked closely to the level of support they have provided. 
Three are regarded as on track to meet their 2010 target; six are seen as having a good 
chance of doing so; five — including the UK — should do so if additional efforts are made; 
three will require strong additional efforts; whilst the remaining eight are said to be far 
from commitment. In the case of the UK, the Commission comments that “some progress 
is visible especially on biogas but that Government policy on renewables has to change in 
order to achieve [the] 2010 target”. 

20.3 The Commission’s analysis goes on to look in more detail at individual sectors. It says 
that large-scale hydropower remains the dominant source, but that new sources are starting 
to play a part. Thus, the Community is now a world leader in wind power, which has a 
strongly growing market. New installations represent 33% of new electricity generating 
capacity within the Community, and energy from wind power as a whole now constitutes 
2.6% of total electricity consumption. Despite this, the Commission suggests that more 
could be done to remove bottlenecks, and it comments that the offshore market will almost 
certainly be a key element in future development in the next few years. Other important 
sources include biomass78 (which now accounts for 2% of total electricity consumption, 
and is growing at an increasing rate) and photovoltaic solar energy, (which has seen an 
annual growth rate of 70% over the last five years, and which the Commission describes as 
having a high long-term potential). On the other hand, it says that, due to administrative 
and environmental barriers, the progress of small-scale hydropower has been disappointing, 
despite its potential, whilst the main uses of geothermal energy have been in the heating of 
buildings. 

Document (b) 

20.4 The second of these documents is a Renewable Energy Roadmap, which aims to set 
out a long-term vision for renewable energy sources in the Community. This notes that, 
with the exception of electricity generation (see above), progress towards meeting the 
targets set has been disappointing, due in part to lower than expected energy efficiency, and 
that the overall target of 12% for 2010 set in 1997 is unlikely to be met. It therefore aims to 
increase significantly the share of renewables in the Community’s energy mix as a key 
means of increasing sustainability. Such an approach would be based on long-term 

 
78 Comprising solid biomass from forestry and agricultural products, biogas, and municipal solid waste. 
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mandatory targets and a stable policy framework: and it would include increased flexibility 
in target setting across sectors, be comprehensive (including heating and cooling), provide 
for continued efforts to remove unwarranted barriers, take into consideration social and 
environmental aspects, be cost-effective, and be compatible with the internal energy 
market.  

20.5 In particular, the Commission suggests that the Community as a whole should have a 
legally binding target under which renewable energy sources would account for 20% of 
consumption by 2020, with an additional target requiring biofuels to account for 10% of 
petrol and diesel consumption in transport (see below). The Commission adds that these 
targets can be met only if all Member States make a contribution, and that, because of the 
largely national basis for renewable energy support measures, the overall Community 
target will need to be reflected in mandatory national targets, but with Member States 
having the flexibility to promote the renewable energies most suitable to their 
circumstances through National Action Plans. It says that achieving these targets would 
generate major savings in greenhouse gas emissions, and would by 2020 reduce annual 
fossil fuel consumption by 250 million tonnes oil equivalent (of which 200 million tonnes 
would have been imported). 

20.6 The Commission intends to bring forward a legislative proposal in 2007, together with 
the necessary monitoring mechanisms, and this will be accompanied by a number of 
further measures. These include strengthening the legal provisions needed to remove any 
unreasonable barriers to the integration of renewable energy sources in the Community 
energy system; re-examining Member States’ support systems for renewable energy; 
exploiting the opportunities offered by the Community’s financial instruments to develop 
renewable energy systems; reaping the opportunities offered by the proposed European 
Strategic Energy Technology Plan; continuing to use the Intelligent Energy for Europe 
programme; and maximising the use of the Community’s research and development 
programmes. At the same time, the Commission also recognises the contributions which 
the Member States and regional and local authorities can make. 

Document (c) 

20.7 The Commission points out biofuels are the only available large-scale substitute for 
petrol and diesel in the transport sector, and that this led to the adoption of the Biofuels 
Directive (2003/30/EC). This established a reference value under which the share of petrol 
and diesel sales accounted for by biofuels would rise from 0.5% in 2003 to 2% by 2005 and 
to 5.75% by 2010, but left Member States free to achieve this by means of non-binding 
indicative targets.  

20.8 This document summarises the progress made by the Member States in meeting these 
provisions, and notes that, although the market share for biofuels has doubled in two years, 
reaching 1% in 2005, this was less than the reference value (and below the 1.4% share that 
would have resulted from the “less ambitious” indicative targets which the Member States 
had collectively set). It points out that those Member States (Germany and Sweden) where 
most progress has been made have both been active in the field for several years, promote 
high-blend as well as low-blend biofuels, have tax exemptions, and have combined 
domestic production with imports. In addition, both are investing in biofuels research, and 
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have treated first generation biofuels as a bridge to second-generation products. The 
Commission also suggests that the indicative targets which Member States have so far set 
for 2010 imply a market share for biofuels then of 5.45%, and that the target of 5.75% is 
unlikely to be met. 

20.9 As indicated in the Renewable Energy Roadmap (see above), the Commission has 
concluded that a minimum target should be set for the market share of biofuels of 10% by 
2020, and that it will be necessary to encourage the production of those which maximise 
greenhouse gas savings and environmentally-friendly security of supply. It has therefore 
analysed the impacts of biofuel production. It says that the environmental benefits may in 
the past have been over-stated because insufficient account has been taken of nitrous oxide 
and methane emissions caused by fertiliser use and land cultivation, and that it is also 
important to ensure that production does not lead to deforestation in third countries. 
However, it also estimates that, using the most environmentally attractive production 
methods, emissions from first-generation biofuels would be 25–50% lower than the fossil 
fuels they replace. As regards the economic implications, it says that the competitiveness of 
biofuels will depend on the price of oil, but that the break-even point for production within 
the Community would be €69–76 per barrel for biodiesel and €63–85 for bioethanol. 
Moreover, it puts an annual value of €1 billion on the contribution which biofuels would 
make to the Community’s short-term security of energy supply, and says that the 
Community’ GDP could be increased by up to 0.23%. 

20.10 The Commission also says that, in order to achieve a 20% target in 2020, it will be 
necessary to have staged modifications to the Fuel Quality Directive, together with 
adaptations to new vehicles to permit the use of higher blend biofuels; to develop second-
generation biofuels; to introduce wood farming and develop rapeseed cultivation; and to 
take measures to guarantee the environmental credentials of biofuels. 

The Government’s view 

20.11 The Government’s views on the first two of these documents are set out in 
Explanatory Memoranda of 13 and 14 February 2007 from the Parliamentary Under 
Secretary of State for Energy at the Department of Trade and Industry (Lord Truscott). He 
says that the Government shares the Commission’s view that renewables have an 
important role to play both in reducing greenhouse gas emissions and increasing security 
of supply, but that it believes that it should be left to Member States to determine how best 
to meet their emissions reduction targets.  

20.12 The UK also takes the view that binding targets appear to be inconsistent with the 
Commission’s agenda for a highly competitive Community energy market, and that 
establishing a carbon price which effectively internalises the cost of emissions will deliver 
the investment required to realise a low-carbon energy future in a far more efficient and 
cost-effective way. Consequently, whilst the UK supports a unilateral cut in greenhouse gas 
emissions by 2020, and a 30% cut as part of an international agreement, it considers that 
Member States should have complete flexibility to deliver that abatement in the most 
effective way, depending on their national circumstances. 

20.13 However, the Minister adds that the Government recognises that sustainable energy 
policy must go beyond the least cost abatement of carbon, and be based on research into 
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low carbon energy technologies, and believes that a comprehensive EU Strategic Energy 
Technology Plan,79 focussing on areas where there are benefits from action at Community 
level, over and above those which can be achieved by Member States alone, should achieve 
this. The Government also agrees that strengthening legal provisions to remove any 
unreasonable planning barriers is crucial to the long-term development of the renewables 
industry, and is committed to introducing fundamental change to the planning system for 
major energy projects. 

20.14 The Government’s views on the biofuels progress report are set out in an 
Explanatory Memorandum of 6 February 2007 from the Minister of State at the 
Department of Transport (Dr Stephen Ladyman). He says that the Government shares the 
Commission’s view that biofuels have an important role in reducing greenhouse gas 
emissions from the transport sector, but considers that policies on them should be fully 
integrated with those on biomass in other sectors. It therefore believes that the proposal for 
a 10% minimum market share by 2020 needs to be considered in the light of a thorough 
and robust review of sectoral strategies for biomass, and will consider this further in the 
Biomass Strategy which is to be published later this year. 

20.15 The Minister adds that the proposal to amend the Biofuels Directive in 2007 may 
have implications for UK biofuels policies, particularly if it involves a move away from the 
current system under which Member States have a degree of flexibility to set their own 
national targets, and may also affect the development of the UK’s Renewable Transport 
Fuel Obligation (RTFO). However, the Government welcomes the Commission’s emphasis 
on the need to ensure that biofuels deliver the greatest possible environmental benefits and 
are sourced and cultivated in a sustainable way, which the UK considers to be an essential 
prerequisite of increasing their use beyond the commitment in the RTFO. It also welcomes 
the intention to review existing fuel quality standards, which the Minister says currently 
limit the amount of biofuel which can be blended into petrol and diesel (and the UK’s 
ability to set longer term biofuel sales targets as part of the RTFO). 

Conclusion 

20.16 These three Communications indicate that the Community is unlikely to reach 
the targets it has set itself regarding renewable energy, including in particular their use 
in electricity generation and transport, and they suggest a number of further measures 
which could be taken to rectify this. To that extent, the Communications — and in 
particular the Renewable Energy Roadmap — cover important ground. However, they 
are to be followed up by more specific legislative proposals, and, as they form part of 
the Strategic Energy Review,80 which we have recommended for debate in European 
Standing Committee, any points arising on them can be pursued then. We are therefore 
clearing them, but think it right to draw them to the attention of the House. 

 
 
 

 
79 See paragraph 15: Towards a European Strategic Energy Technology Plan (28279) 5240/07. 

80 (28276) 5282/07: see paragraph 2. 
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21  The Biological and Toxic Weapons Convention  

(27275) 
5823/06 
— 

Common Position in regard to the 2006 sixth review conference of 
the Biological and Toxin Weapons Convention (BTWC) in the 
framework of the implementation of the EU Strategy against 
Proliferation of Weapons of Mass Destruction 

 
Legal base Article 15 TEU; QMV  
Department Foreign and Commonwealth Office  
Basis of consideration Minister’s Letter of 16 January 2007 
Previous Committee Report HC 34–xix (2005–06), para 13 (15 February 2006) 
Discussed in Council 27 February 2006 General Affairs and External 

Relations Council 
Committee’s assessment Politically important  
Committee’s decision Cleared, but further information requested  

Background 

21.1 The Biological and Toxic Weapons Convention (BTWC), which was opened for 
signature in 1972 and entered into force on 26 March 1975, bans the development, 
production, stockpiling, acquisition and retention of microbial or other biological agents or 
toxins, in types and in quantities that have no justification for prophylactic, protective or 
other peaceful purposes. It also bans weapons, equipment or means of delivery designed to 
use such agents or toxins for hostile purposes or in armed conflict. There are now 155 
States Party to the Convention. The Russian Federation, the United States of America and 
the United Kingdom are the Co-Depositary Governments of the Convention.  

21.2 As the BTWC website notes,81 “[it] is only four pages long and has no provisions for 
verification or for monitoring compliance. When it was negotiated in the early 1970s, there 
was a perception that biological weapons had little military utility although previous 
biological weapons had demonstrated, by all means short of actual use, their potential 
effectiveness. Since the BTWC entered into force, there has been evidence of biological 
weapons programs even in some countries that are parties to the Convention. In addition, 
terrorists have been found to be close to completing a biological weapons capability. The 
rapid progress in biotechnology and genetic engineering has also raised the spectre of 
designer biological warfare agents. These developments have heightened international 
concern about the danger of biological warfare and reduced confidence in the 
Convention’s effectiveness”.  

21.3 In the years since the BTWC was negotiated, the international community has 
increasingly recognized the importance of verification and of the monitoring of 
compliance to the arms control process and to the building of confidence. Multilateral 
agreements negotiated since the BTWC, in particular the 1993 Chemical Weapons 

 
81 http://www.opbw.org/ 



92    European Scrutiny Committee, 10th Report, Session 2006–07 

 

Convention, contain detailed provisions for declarations, routine inspections and challenge 
inspections.  

21.4 The Second and Third Review Conferences in 1986 and 1991 agreed some measures 
intended to strengthen compliance and to improve transparency, including confidence-
building measures (CBMs) consisting of annual exchanges of data and information, as well 
as declarations of past and present activities of relevance to the Convention. The measures 
include: 

• Measure A, Part 1 — Exchange of data on research centres and laboratories that 
meet very high national or international safety standards; 

• Measure A, Part 2 — Exchange of information on national biological defence 
research and development (R&D) programs, including declarations of facilities 
where biological defence R&D programs are conducted. This measure also 
includes information relating to contractors and on available publications;  

• Measure B — Exchange of information on outbreaks of infectious diseases and 
similar occurrences caused by toxins that seem to deviate from the normal pattern; 

• Measure C — Encouragement of publication of results of biological research 
directly related to the Convention and promotion of use of knowledge; 

• Measure D — Active promotion of contacts between scientists, other experts and 
facilities engaged in biological research directly related to the Convention, 
including exchanges and visits for joint research on a mutually agreed basis; 

• Measure E — Declaration of legislation, regulations and other measures including 
exports and/or imports of pathogenic micro-organisms in accordance with the 
Convention; 

• Measure F — Declaration of past activities in offensive and/or defensive biological 
R&D programmes since 1 January 1946; and 

• Measure G — Declarations on vaccine production facilities, licensed by the State 
Party for the protection of humans. 

21.5 States Parties have also agreed annually to complete and submit a simple proforma 
indicating for each CBM whether they have “Nothing to declare” or “Nothing new to 
declare”. Since 1987, over half of the States Parties have made one or more CBM 
declarations. 

21.6 On 15 May 1999 the Council adopted Common Position 199/346/CFSP in support of 
the BTWC. On 17 November 2003 the Council also adopted Common Position 
2003/805/CFSP on the universalisation and reinforcement of multilateral agreements, 
including the BTWC, in the field of non-proliferation of Weapons of Mass Destruction 
and means of delivery.  

21.7 On 18 January 2006, we cleared a Council Joint Action in support of the BTWC, in 
the framework of the EU Strategy against Proliferation of Weapons of Mass Destruction, 
with the objectives of promoting universality of the BTWC and supporting the 
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implementation of the BTWC by States Party.82 The Joint Action referred to the 
importance of the CBMs outlined above, and particularly improving the number and 
nature of those submitted to the UN Secretary General by Member States. It also looked 
ahead to the sixth BTWC Review Conference as “a good opportunity to agree specific, 
practical and realistic measures to strengthen both the Convention and compliance with 
it”.  

The Common Position 

21.8 Then in February we considered a further Common Position, the purpose of which 
was to strengthen further the Convention by promoting a successful outcome of the 
BTWC Review Conference, particularly in the area of identifying effective mechanisms to 
strengthen and verify compliance. The EU would: 

• contribute to a full review of the operation of the Convention, including the 
implementation of undertakings of States Parties; 

• support a further intersessional work programme during the period between the 
Sixth and Seventh Review Conferences and identify specific areas and modalities 
for further progress under this work programme; 

• support a Seventh Review Conference of the Convention, to be held no later than 
2011; and 

• help build a consensus for a successful outcome to the Sixth Review Conference, on 
the basis of the framework established by previous such Conferences. 

21.9 The EU would accordingly promote: 

• universal adherence of all States to the Convention, including calling on all States 
not party to the Convention to adhere to the Convention without further delay and 
to commit legally to the disarmament and non-proliferation of biological and toxin 
weapons;  

• full compliance with the obligations under the Convention and effective 
implementation by all States Parties by working towards identifying effective 
mechanisms to strengthen and verify compliance, strengthening, where necessary, 
national implementation measures, including penal legislation, and control over 
pathogenic micro-organisms and toxins in the framework of the Convention; 

• efforts to enhance transparency through the increased exchange of information 
among States Parties, including annual information exchange among the States 
Parties and identifying measures to assess and enhance the country coverage and 
the usefulness of the CBM mechanism, and exploring the relevance of any possible 
enhancement of its scope; 

• compliance with obligations under United Nations Security Council Resolution 
1540 (2004), in particular to eliminate the risk of biological or toxin weapons being 

 
82 HC 34–xv (2005–06), para 16 (18 January 2006). 
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acquired or used for terrorist purposes, including possible terrorist access to 
materials, equipment, and knowledge that could be used in the development and 
production of biological and toxin weapons; 

• the G8 Global Partnership programmes targeted at support for disarmament, 
control and security of sensitive materials, facilities, and expertise; and 

• consideration of, and decisions on further action on, the work undertaken to date 
under the intersessional programme during 2003–2005 and the efforts to discuss, 
and promote common understanding and effective action on, the adoption of 
necessary national measures to implement the prohibitions set forth in the 
Convention. 

21.10 EU supporting action would comprise: 

• agreement by Member States of specific, practical and feasible proposals for the 
effective enhancement of the implementation of the Convention for submission on 
behalf of the European Union for consideration by States Parties to the Convention 
at the Sixth Review Conference; 

• where appropriate, demarches by the Presidency, pursuant to Article 18 of the 
Treaty on European Union, to promote universal adherence to the Convention 
and national implementation by States Parties; to urge States Parties to support and 
participate in an effective and complete review of the Convention and thereby 
reiterate their commitment to this fundamental international norm against 
biological weapons; and to promote EU proposals aimed at further strengthening 
the Convention; and 

• EU statements delivered by the Presidency in the run up to and during the Review 
Conference. 

21.11 In his accompanying 8 February 2006 Explanatory Memorandum, the then Minister 
for Europe said that the Common Position was being adopted in an effort to encourage a 
forward-looking meeting with a substantive outcome. Partners believe that the adoption of 
a Common Position would “send a clear message to other States Party about the need to 
engage fully in advance of the Review Conference and help focus efforts to achieve a 
consensus”. He recalled that since the BTWC was opened for signature (1972) and entered 
into force (1975) the UK had been a major supporter of all measures that would strengthen 
the BTWC, particularly measures that would result in an effective verification mechanism. 
Between 2003 and 2005 BTWC States Party had held three annual meetings on specific 
topics directly relevant to the BTWC, which “were successful in providing a forum for 
substantive exchange of news and in each year a consensus report was agreed. A further 
work programme, after the Review Conference, would give States Party an opportunity to 
strengthen the Convention: “The Common Position will help the EU pursue this aim”. 

21.12 We noted that this is a long, incremental struggle, which was all the more important 
in a post-Cold War world in which not just states but non-state actors pose grave threats to 
international security, and particularly with respect to biological and toxic weapons, and 
that, in connection with the earlier Joint Action, there were plainly ways in which the EU 
can help, both via the Common Foreign and Security Policy and Community technical 
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assistance; and hoped that the Review Conference would provide the necessary impulse. In 
clearing the document, we asked that the Minister write to us after the Review Conference 
(which in due course took place in Geneva from 20 November to 8 December 2006) with 
his assessment of the outcome, including details of any EU proposals agreed at the Review 
Conference that were likely to lead to further Joint Actions. 

The Minister’s letter 

21.13 The Minister of State at the Foreign and Commonwealth Office (Dr Kim Howells) 
has now done so in his letter of 16 January 2007. He says that the EU “came to the Review 
Conference in a strong position. It was well-prepared, which allowed for smoother EU 
coordination and ensured EU visibility”. He judges that the main objectives — “to 
strengthen further the BTWC and so promote a successful outcome of the Review 
Conference” — were achieved. He continues as follows: 

“Several specific proposals were pursued consistently by EU partners and were 
subsequently agreed. These included the creation of an implementation support unit; 
the promotion of universal accession by all States to the BTWC; electronic 
submission and circulation of the confidence building measures (CBM) returns 
though, unfortunately, the forms themselves were not renewed or revised. Finally, 
the Conference agreed a further intersessional programme of work to discuss various 
topics relevant to the BTWC. A number of topics proposed by the EU for the follow-
up have been encompassed in the work programme. 

“The EU contributed to the full Article-by-Article review of the Convention, 
providing specific language on each Article. The Conference’s Final Declaration also 
reflects most of the EU’s proposals, including support for a Seventh Review 
Conference to be held not later than 2011.”  

 Conclusion 

21.14 Although the Minister does not, as we asked, mention any consequential EU 
proposals that are likely to lead to further Joint Actions, we will see any there may be in 
due course.  

21.15 Given the history of the process, it is no surprise that the outcome is again 
undramatic; and in any case, the full results will only emerge over the next five years, 
leading to the Seventh conference in 2011. In the meantime, the closely-coordinated EU 
approach embodied in the Common Position would appear to have paid dividends.  
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22  The Council’s operational programme 

(28273) 
17079/06 
— 

18 month programme of the German, Portuguese and Slovenian 
Presidencies 

 
Legal base — 
Deposited in Parliament 17 January 2007 
Department Foreign and Commonwealth Office  
Basis of consideration EM of 5 February 2007 
Previous Committee Report None 
Discussed in Council 11 December 2006 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

22.1 The amended Council Rules of Procedure of September 2006 laid down the 
requirement for an 18-month programme to be submitted for endorsement to the Council 
by the three Presidencies due to hold office during that given period.83 This is the first 18-
month programme under this new system and is intended to enhance the continuity of the 
Council’s work. It sets out a framework for the activities of three consecutive Presidencies 
— the current German Presidency, followed by Portugal in the second half of 2007, and 
Slovenia in the first half of 2008. It is intended to be a flexible agenda of issues likely to be 
pursued during this period. 

The document 

22.2 The document comprises three parts: a general introductory section which places the 
programme in the context of the European Union’s longer-term strategic objectives (for 
which the three subsequent Presidencies — France, the Czech Republic, and Sweden — 
have also been consulted); a list of specific priorities for the three Presidencies; and a 
comprehensive programme setting out the issues which are expected to be covered in the 
Council’s various formations during the 18-month period. 

22.3 The programme identifies the following broad areas of work as priorities: 

Future of the Union 

22.4 The three Presidencies attach particular priority to the EU reform process. The 
German Presidency will present a report to the European Council during the first half of 
2007 assessing possible future developments in relation to the Constitutional Treaty. On 

 
83 OJ No. L 285, 16.10.06, p.47–71. 
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enlargement, work will focus on ensuring the full integration of Bulgaria and Romania into 
the Union’s structures. In addition, the three Presidencies aim to progress accession 
negotiations that are already underway. 

The Lisbon Strategy: ensuring its comprehensive implementation in its 
economic, social and environmental dimensions. 

22.5 The three Presidencies will also focus on the revised Lisbon Strategy on Growth and 
Jobs. They will continue to work towards completion of the internal market, along with 
promotion of the Stability and Growth Pact with an increased focus on Member States’ 
public finances. The development of the European Social Model, an integrated maritime 
policy, and work on better regulation and elimination of unnecessary administrative 
burdens will also be progressed during the 18 months. 

22.6 Beyond this, the document attaches significant importance to the establishment of an 
Energy Policy for Europe in 2007 and says that the implementation of this policy is a long-
term priority. 

Strengthening the area of freedom, security and justice 

22.7 Finally, high priority will be given to asylum and immigration issues and, in particular, 
implementation of the Global Approach to Migration. Work will be taken forward on 
protection of the Union’s external borders and implementation of action plans under the 
Counter Terrorism Strategy, as well as actions on cross-border judicial cooperation and the 
development of a European Civil Protection policy. Effort will also be put into enhancing 
the role of the EU externally in the areas of security, development and trade relations. 

The Government’s view 

22.8 In his Explanatory Memorandum of 5 February 2007, the Minister for Europe at the 
Foreign and Commonwealth Office (Geoff Hoon) notes that while there are a number of 
issues with policy implications contained in the document, such as EU enlargement and 
the Constitutional Treaty, the document itself does not contain any legislative proposals, 
and that any new legislation would be subject to scrutiny in the usual way. There is no 
other analysis of the programme in the Explanatory Memorandum, although the 
Committee notes the Government’s reference to its White Paper “Prospects for the 
European Union in 2007”84 which looks in more detail at the German Presidency in 
particular. 

Conclusion 

22.9 This document, along with the Commission’s Annual Legislative and Work 
Programme which the Committee cleared on 24 January,85 provides a useful indication 
of the likely direction of the current and upcoming Presidencies over the next 18 
months. Individual proposals will come before the Committee for scrutiny in the usual 

 
84 http://www.fco.gov.uk/Files/kfile/FCO_BEU_PDF_ProspectsEU2007.pdf 

85 (27995) 14919/06: see HC41–vii (2006–07), para 8 (24 January 2007). 
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way and therefore we clear the document from scrutiny. However, given the political 
importance of institutional reform of the European Union we ask the Government to 
keep us informed of progress on this subject under the three Presidencies, whether or 
not concrete proposals are forthcoming. In the meantime, we look forward to initial 
discussions at our forthcoming evidence session with the Foreign Secretary.  

 
 
 

23  Visas to enter the Schengen area 

(27701) 
11668/06 
COM(06) 84 

Draft Regulation amending Regulation (EC) No. 539/2001 listing the 
third countries whose nationals must be in possession of visas when 
crossing the external borders of Member States and those whose 
nationals are exempt from that requirement 

 
Legal base Article 62(2)(b)(i) EC; consultation; QMV 
Department Home Office 
Basis of consideration Minister’s letter 7 February 2007  
Previous Committee Report HC 34–xxxvii (2005–06), para 20 (11 October 2006) 
Discussed in Council 20 December 2006 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

23.1 In 2001, the Council adopted a Regulation which lists the third countries whose 
nationals are or are not required to possess a visa to enter the Schengen area.86  

23.2 The Schengen Convention of 1990 abolished checks on the movement of people 
across the common borders of the signatory countries and created a single external frontier 
where checks were to be carried out in accordance with a common set of rules. The 
Convention was incorporated into EU law by the Treaty of Amsterdam 1997. The UK is 
not part of the Schengen area and is not bound, therefore, by the 2001 Regulation. 

Previous scrutiny of the document 

23.3 In July 2006, having reviewed the lists in the Regulation, the Commission proposed 
amendments which would, among other things: 

• exempt the nationals of Antigua and Barbuda, the Bahamas, Barbados, Mauritius, 
St Kitts and Nevis and the Seychelles from the requirement to have a visa (at 
present, they are required to have one); 

 
86 Regulation (EC) No. 539/2001: OJ No. L 81, 21.3.01 p.1. 
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• exempt holders of British National (Overseas) passports from the requirement to 
have a visa (at present, they are required to have one);87 and 

• require British Overseas Territories Citizens, British Overseas Citizens, British 
Subjects and British Protected Persons to have a visa (at present, they are 
exempt).88 

23.4 The Commission said that it proposed that British Overseas Territories Citizens 
(BOTC), British Overseas Citizens (BOC), British Subjects and British Protected Persons 
(BPP) should be required to have a visa. It said that: 

“The United Kingdom nationality laws were extensively amended by the British 
Territories Act 2002 [sic], which made most BOTC eligible to apply to become 
British citizens and therefore Union citizens. As regards BOTC who have not 
become British citizens and BOC, British Subjects and BPP, these categories of 
people have what can only be [described] as a tenuous link with the United Kingdom 
as they have no right of abode and are subject to immigration controls. There is also 
considerable uncertainty as to possible links to other States and the exact nature of 
such links. The Commission accordingly concludes that these categories should be 
subject to visa requirements as there is a risk of illegal immigration.”89 

23.5 When we considered the proposal in October 2006,90 the Parliamentary Under-
Secretary of State for Nationality, Citizenship and Immigration at the Home Office (Joan 
Ryan) told us that, although the UK would not be bound by the draft Regulation because it 
does not participate in the immigration provisions of the Schengen acquis, the draft 
Regulation was of interest to the Government because it affects the holders of several 
different categories of British passport. 

23.6  She said that the Government was content with the proposal to exempt nationals of 
Antigua and Barbuda, the Bahamas, Barbados, Mauritius, St Kitts and Nevis and the 
Seychelles; this would bring the EU lists into line with the UK’s visa requirements. The 
Government also welcomed the proposal to exempt holders of British National (Overseas) 
passports from the requirement to have a visa to enter the Schengen area. She added, 
however, that: 

 
87 British National (Overseas): a British national who registered as a British National (Overseas) and was, before 1 July 

1997, a British Dependent Territories Citizen by virtue of a connection with Hong Kong. 

88 British Overseas Territory Citizen (formerly known as a British Dependent Territories Citizen): a British national by 
connection with one of the overseas territories listed in Schedule 6 to the British Nationality Act 1981.With the 
exception of people connected solely with the Sovereign Base Areas of Akrotiri and Dhekelia, people who were 
British Overseas Territory Citizens before 21 May 2002 became British Citizens automatically under the Britsh 
Overseas Territories Act 2002. 

 British Overseas Citizen:  

 (a) a citizen of the United Kingdom and Colonies on 31 December 1982 and who did not become a British Citizen or 
a British Dependent Territories Citizen under the British Nationality Act 1981; or 

 (b) a person who was a British Dependent Territories Citizen by connection with Hong Kong who had not registered 
as a British National (Overseas) and would otherwise have become stateless on 1 July 1997, when sovereignty was 
handed over to China; or 

 (c) a person born on or after 1 July 1997 who would otherwise be born stateless, provided either a parent was a 
British National (Overseas) or a British Overseas Citizen under (b) above. 

89 Commission explanatory memorandum, page 4, second full paragraph. 

90 See headnote. 
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“The FCO believes that BOTC passport holders, most of whom are also eligible to 
hold British Citizen passports and have the right of abode in the UK, should [not be 
required to have a visa] and will take this up at the discussion stage of the proposal. 
Presumably the FCO would have similar objections to the Commission’s proposal to 
require visas of other categories of British passport holder but although they have 
been given the opportunity to comment on this they have not done so.” 

23.7 We could understand why the Government considered that British Overseas 
Territories Citizens should continue to be exempt from the requirement to possess a visa to 
enter the Schengen area. But we could not understand why the Foreign and 
Commonwealth Office had not commented on the proposal to require British Overseas 
Citizens, British Subjects and British Protected Persons to possess visas; and we asked to be 
told its views. 

The Minister’s letter of 7 February 2007 

23.8 The Minister tells us that : 

• The Foreign and Commonwealth Office had been consulted throughout the 
Government’s consideration of the draft Regulation.  

• In the course of the negotiations with other Member States and the Commision in 
October and November, it was agreed that British Subjects and British Overseas 
Territories Citizens with a right of abode in the UK should not be required to have 
a visa. 

• Because British Overseas Citizens (BOCs), certain categories of British Subjects 
(BSs) and British Protected Persons (BPP) are subject to immigration control in the 
UK, “it is difficult to argue against similar requirements being put in place by our 
EU partners”.  

• The European Parliament was content with the proposal subject to some minor 
amendments, most of which were acceptable to the Commission and Member 
States. 

• The Council adopted the revised draft of the Regulation on 20 December 2006. 

23.9 In short, the UK is not bound by the Regulation; the Government did not take part in 
its adoption; and the Government is content with the revised text because it meets the 
Government’s concerns about the treatment of British Subjects and British Overseas 
Territories Citizens with a right of abode in the UK. 

Conclusion 

23.10 The Minister has provided the information for which we asked. We have no 
further questions to put to her and we are now content to clear the document from 
scrutiny. 
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24  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Department for Environment, Food and Rural Affairs 

(28340) 
5888/07 
COM(07) 34 

Commission Report assessing progress reported by Italy to the 
Commission and the Council on recovery of additional levy due by 
milk producers for the periods 1995/96 to 2001/02 (pursuant to Article 
3 of Council Decision 2003/530/EC). 

(28360) 
6130/07 
COM(07) 48 

Draft Council Regulation derogating from Regulation (EC) No.2597/97 
as regards drinking milk produced in Estonia. 

Foreign and Commonwealth Office 

(28236) 
17010/06 
+ ADD 1  
+ REV 1 

Draft rules of procedure of the Civil Service Tribunal of the European 
Union. 

(28321) 
5666/07 
COM(07) 4 

Commission Report on the 1985-2005 Report on the financial 
situation of the Community unemployment benefit scheme for 
former temporary or contract agents who are unemployed after the 
termination of their service in a European Community institution (see 
Articles 28a and 96 of the Conditions of Employment of other 
Servants of the European Communities – CEOS). 

(28333) 
5849/07 
COM(07) 8 

Draft Council Decision on the signing and provisional application of a 
Protocol to the Partnership and Cooperation Agreement between 
the European Communities and their Member States and the 
Republic of Moldova to take account of the accession of the Republic 
of Bulgaria and Romania to the European Union. 

(28339) 
5850/07 
COM(07) 9 

Draft Council and Commission Decision on the conclusion of the 
Protocol to the Partnership and Cooperation Agreement between 
the European Communities and their Member States and the 
Republic of Moldova, to take account of the accession of the 
Republic of Bulgaria and Romania to the European Union. 

(28363) 
— 
— 

Council Common Position renewing measures in support of the 
effective implementation of the mandate of the International 
Criminal Tribunal for the former Yugoslavia (ICTY). 
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(28364) 
— 
— 

Council Joint Action in support of chemical weapons destruction in 
the Russian Federation in the framework of the EU Strategy against 
Proliferation of Weapons of Mass Destruction. 

Home Office 

(28241) 
16365/06 
SEC(06) 1636 

Commission Staff Working Document on the final evaluation of the 
European Refugee Fund for the period 2000-2004. 

Office of National Statistics 

(28323) 
5729/07 
+ ADD 1 
COM(07) 10 

Commission Report on the implementation of Council Regulation (EC) 
No.577/98. 

Department of Trade and Industry 

(28284) 
5303/07 
COM(06) 861 

Draft Council Regulation amending Annex I to Regulation (EEC) 
No.2658/87 on the tariff and statistical nomenclature and on the 
Common Customs Tariff. 

(28306) 
5474/07 
COM(06) 850 

Draft Regulation on energy statistics. 

(28319) 
5612/07 
SEC(07) 47 

Commission Staff Working Document on a new approach to 
international scientific and technological cooperation in the 7th 
Research Framework Programme (2007 2013) and 7th Framework 
Programme of the European Atomic Energy Community (Euratom) 
(2007 2011). 

HM Treasury 

(28314) 
17063/06 
SEC(06) 1783 

Commission Staff Working Document on the impact of Regulation 
(EC) No.2560/2001 on bank charges for national payments. 

(28315) 
17064/06 
SEC(06) 1793 

Commission Staff Working Document on the application to the legal 
profession of Directive 91/308/EEC on the prevention of the use of the 
financial system for the purpose of money laundering. 
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(28316) 
17077/06 
SEC(06) 1792 
 

Directive 91/308/EEC on the prevention of the use of the financial 
system for the purpose of money laundering in relation to the 
identification of clients in non-face to face transactions and possible 
implications for electronic commerce. 
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Formal minutes 

Wednesday 21 February 2007 

Members present: 

Mr David S Borrow 
Mr James Clappison 
Ms Katy Clark 
Mr Wayne David 
Jim Dobbin 

Nia Griffith  
Mr David Hamilton 
Angus Robertson 
Mr Anthony Steen 

In the absence of the Chairman, Jim Dobbin was called to the Chair. 

The Committee deliberated.  

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, That the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 24 read and agreed to. 

Resolved, That the Report be the Tenth Report of the Committee to the House. 

Ordered, That the Chairman do make the Report to the House. 

The Committee further deliberated. 

 

[Adjourned till Wednesday 28 February at 2.20 p.m. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European 
Union documents and— 
 
a) to report its opinion on the legal and political importance of each such document and, where it 

considers appropriate, to report also on the reasons for its opinion and on any matters of 
principle, policy or law which may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to 
Standing Order No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 
The expression “European Union document” covers — 
 
i) any proposal under the Community Treaties for legislation by the Council or the Council acting 

jointly with the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the 
European Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the 
Treaty on European Union which is prepared for submission to the Council or to the European 
Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI 
of the Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union 
institution for or with a view to submission to another Union institution and which does not 
relate exclusively to consideration of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of 
the Crown. 

 
The Committee’s powers are set out in Standing Order No. 143. 
 
The scrutiny reserve resolution, passed by the House, provides that Ministers should not give 
agreement to EU proposals which have not been cleared by the European Scrutiny Committee, or on 
which, when they have been recommended by the Committee for debate, the House has not yet 
agreed a resolution. The scrutiny reserve resolution is printed with the House’s Standing Orders, 
which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
Richard Bacon MP (Conservative, South Norfolk) 
David S. Borrow MP (Labour, South Ribble) 
William Cash MP (Conservative, Stone) 
James Clappison MP (Conservative, Hertsmere) 
Katy Clark MP (Labour, North Ayrshire and Arran) 
Wayne David MP (Labour, Caerphilly) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Nia Griffith MP (Labour, Llanelli) 
David Hamilton MP (Labour, Midlothian) 
David Heathcoat-Amory MP (Conservative, Wells) 
Jimmy Hood MP (Labour, Lanark and Hamilton East) 
Lindsay Hoyle MP (Labour, Chorley) 
Angus Robertson MP (SNP, Moray) 
Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 




