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1  Competition: retail banking 

(28352) 
6238/07  
+ ADD 1 
COM(07) 33 

Sector Inquiry under Article 17 of Regulation (EC) No 1/2003 on retail 
banking (Final Report) 

 
Legal base — 
Document originated 31 January 2007 
Deposited in Parliament 8 February 2007 
Department HM Treasury 
Basis of consideration EM of 21 February 2007 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision For debate in European Standing Committee 

Background 

1.1 Under Regulation (EC) No 1/2003 on implementation of the competition rules in 
Articles 81 and 82 EC the Commission may conduct an inquiry “into a particular sector of 
the economy or into a particular type of agreements across various sectors” if “the trend of 
trade between Member States, the rigidity of prices or other circumstances suggest that 
competition may be restricted or distorted within the common market”.  

The document 

1.2 Retail banking, which is defined by the Commission as including banking services to 
consumers and small and medium enterprises (SMEs), remains the most important sub-
sector of banking, representing over 50% of total Community banking activity. The 
Commission has estimated that in 2004 retail banking activity in the Community 
generated gross income of €250–275 billion (about £172–189 billion), equivalent to 
approximately 2.0% of total EU GDP. 

1.3 A number of factors such as market fragmentation, price rigidity and customer 
immobility suggested to the Commission that competition in the Community’s retail 
banking market does not work effectively and it decided in June 2005 to open an inquiry 
under Regulation (EC) No 1/2003 into the retail banking sector, in particular in relation to 
cross-border competition. The Commission looked at two complementary aspects — the 
payment cards market and the markets for current accounts and related services. Interim 
reports on these two aspects were published on 12 April 2006 and 17 July 2006 
respectively.1 This document is a Commission Communication covering the final report 
on the inquiry, DG Competition Report on Retail Banking Sector Inquiry. In large measure 

 
1 See http://ec.europa.eu/comm/competition/antitrust/others/sector_inquiries/financial_services/retail.html . 
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the document suggests, after examining potential problems, how the Commission itself, 
Member States, National Competition Authorities (NCAs) and the retail banking sector 
could strengthen competition in retail banking through competition law enforcement and 
regulatory and self-regulatory measures.  

1.4 The Commission’s report examines and discusses the context for its conclusions under 
two headings: 

• competition in the market for current accounts and related services, including 
market characteristics of retail banking in the Community, market structures and 
financial performance, credit registers and banking competition, cooperation, 
setting of policies and prices and customer choice and mobility; and 

• competition in the market for payment cards and payment systems (that is 
account-based money transfer systems) — including cashless payments, a single 
market for payment services, point-of-sale card payment systems, market 
concentration and integration, cardholder fees, merchant fees, interchange fees, 
profitability of the payment cards industry, free funding periods for payment card 
transactions, membership and governance rules, cross-border competition in 
“acquiring” (that is providing card acceptance services to merchants), payment 
infrastructures and multilaterally agreed interchange fees for ATMs and for non-
card payments.  

1.5 The Commission says that inquiry has identified symptoms suggesting that 
competition may not function properly in certain areas of retail banking and has 
confirmed that markets remain fragmented along national lines, including in retail banking 
infrastructures such as payment systems and credit registers, meaning that integration is 
far from complete. Amongst the points the Commission notes are: 

• market structures differ considerably among Member States in terms of both the 
degree of market concentration and the identity of leading players;  

• key aspects of the infrastructure for retail banking remain fragmented both on the 
market side (clearing and settlement systems and credit registers (of financial 
information on individuals)) and on the legal side (tax policies, regulation and 
consumer protection regimes);  

• significant barriers to entry exist from economies of scale, the branch network and 
consumer immobility through to regulatory barriers such as prudential rules used 
to block cross-border mergers or acquisitions and behavioural barriers, resulting 
from incumbents’ behaviour; 

• information asymmetry (that is where customers lack or are unable to act on full 
information), low price transparency, high switching costs, and product tying (that 
is two or more products sold as a package when at least one of these products is 
sold separately, thus forcing a customer to buy products not necessarily wanted in 
order to obtain a specific product) are factors, common across all Member States, 
which reduce consumer mobility; 
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• distribution models for retail banking products vary to some degree across 
Member States and according to the product being sold. Whilst the branch 
network remains the primary channel, especially for “full-service” retail banking, it 
is increasingly complemented or substituted by other means such as telephone or 
internet; and 

• while the scope of direct state intervention in the retail banking sector has 
narrowed, Member States continue to intervene in several ways, from the 
promotion or preferential treatment of certain bank types to the prevention of 
cross-border market entry. But NCAs have been becoming increasingly active in 
the retail banking sector and regulators at Member State and Community level 
increasingly encourage self-regulation to deliver market-efficient outcomes. 

1.6 On current accounts and related services the Commission draws particular attention to 
three competition concerns:  

• on credit registers, with respect to unfair access conditions, partial data sharing and 
regulatory barriers; 

• savings and cooperative banks traditionally have had close ties (for example they 
often run their own payment infrastructures, have joint risk management and 
protection scheme for deposits or have a common business and marketing 
strategy) which may appreciably restrict competition either between themselves or 
in relation to other actual or potential competitors; and 

• in relation to the prices and policies of banks, information asymmetry, 
administrative burdens, low price transparency, product tying and closing charges 
combine to enhance switching costs thereby reducing consumer mobility. 
Immobile consumers in turn weaken competition by enhancing banks’ market 
power to set higher prices and creating a barrier to entry to new entrants hoping to 
provide full service retail banking. 

1.7 The Commission’s main findings in relation to competition in the market for payment 
systems are: 

• payment card fees vary significantly across Community markets, which may 
suggest the presence of competition barriers. It focuses on interchange fees — the 
inter-bank fee paid to the card issuer (the bank that issues the payment card) by the 
card acquirer (the bank that provides card acceptance services to the retailer) for 
each card payment transaction. The Commission finds that interchange fees 
magnify card issuers’ profits and that the setting of interchange fees may be subject 
to the exercise of market power. Preferential interchange fee arrangements between 
local banks may also raise barriers to entry for foreign banks wishing to join card 
schemes. It notes an ongoing debate about how far interchange fees are 
indispensable to enable the efficient operation of payment card networks; 

• the Commission finds that some membership rules and governance arrangements 
may create barriers to competition in payment card markets. In particular, most 
card schemes restrict participation to credit institutions or organisations controlled 
by credit institutions. High membership fees may dissuade new entrants from 
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joining schemes. Certain governance arrangements, such as the obligation on some 
members to provide business-sensitive information without reciprocal data sharing 
may distort competition between the member banks; and 

• in relation to payment systems other than payment cards the Commission says 
systems are not integrated and their organisation and structures vary significantly. 
This means that a bank operating in different Member States must adapt to 
different national systems. Operators of clearing systems may create further 
barriers to market entry, for example most clearing systems only admit banks. 
High joining fees may also act as a barrier to competition. Interchange fees for 
credit transfer and direct debit may also distort competition. 

1.8 The Commission concludes that the sector inquiry has identified four key issues that 
will need to be followed up by it and the NCAs: 

• the design and operation of payment systems, including card payment systems; 

• credit registers; 

• cooperation between banks; and 

• the setting of banks’ prices and policies, including product tying. 

The Government’s view 

1.9 The Economic Secretary to the Treasury (Ed Balls) comments first in relation to 
current accounts and related services, noting that the key point of relevance to the UK 
competition authorities, the Office of Fair Trading (OFT) and the Competition 
Commission (CC), concerns the findings on the setting of the prices and policies of banks, 
that is product tying, bank charges and consumer mobility issues, and saying that all of 
these issues are being addressed in one form or other. But he adds that the OFT and CC 
will be considering whether there is any more that should be done following the 
Commission’s inquiry and that his department has made a number of suggestions in 
relation to these issues in its response to the review of the Banking Code.2 

1.10 On product tying the Minister comments further: 

• in 2002 the CC investigated the supply of banking services to SMEs and found 
evidence of “complex monopoly” among the main UK clearing banks; 

• in order to strengthen competition and improve the ability of SMEs to switch, the 
CC recommended several shorter-term transitional undertakings along with 
longer-term behavioural measures; 

• the latter included measures to limit the tying of products such as loans and 
current accounts; 

 
2 See http://www.bankingcode.org.uk/noticehome.htm . 
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• in autumn 2002 the main UK clearing banks undertook not to directly or indirectly 
require SMEs to open or maintain a current account as a condition of the granting 
or maintaining of a loan or deposit account; 

• the OFT has recently completed its review of the SME market. It still believes that 
longer-term behavioural remedies are necessary as switching rates are still low; 

• it is likely that the OFT will advise the CC to discontinue transitional price-controls 
but to continue with the longer-term behavioural remedies. The CC should publish 
its provisional decision by the end of April 2007;  

• the OFT will also think about building longer-term behavioural remedies into the 
Banking Code review; and 

• there is currently no work on product tying in the personal current account 
market. 

1.11 On bank account default charges the Minister says: 

• the OFT launched a fact-finding exercise following its press release of 7 September 
2006 noting that the principles applicable to credit card default charges were 
applicable to bank account default charges;  

•  the OFT will not consider whether a further detailed investigation of the fairness 
or level of individual bank default charges is needed or what solution, market-led 
or other might be require until the end of this exercise in March 2007; and 

• the UK’s “free-banking/cross-subsidisation model” lies at the heart of what the 
OFT is tackling in its current account default charge inquiry (and its related work 
on credit cards and payment protection insurance). This pricing model is 
inherently opaque and therefore creates the potential for abuse in terms of pricing 
and selling practices. 

1.12 Turning to issues of consumer mobility the Minister tells us: 

• the CC will shortly be reporting on its proposed remedies to tackle the competition 
issues in the personal current account market in Northern Ireland;3 

• as solutions to improve consumer mobility (by improving transparency and 
switching) dominated the CC’s draft notice of possible remedies, the OFT is keen 
to wait for the final publication, which is expected in Spring 2007; 

• the OFT will be considering the most appropriate mechanism, for example self-
regulatory measures such as the Banking Code review, to implement measures to 
tackle switching costs thereby enhancing consumer mobility; and  

• it should be noted that any changes to the Banking Code as a result of the Northern 
Ireland inquiry would apply equally throughout the UK. 

 
3 See http://www.competition-commission.org.uk/inquiries/ref2005/banking/index.htm . 
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1.13 On payments systems the Minister notes the Commission says that antitrust 
enforcement action may be appropriate to address several of the competition issues 
identified in the document, including discriminatory access and governance arrangements 
and interchange fees in some payment card schemes, and that any enforcement action 
would proceed in consultation with the NCAs. He says that: 

• the OFT published a press notice on 22 February 2007 emphasising that the 
governance of major card schemes operating in the UK is primarily at Community 
and international level and that, while the Commission is keeping access and 
governance arrangements of payments under review, the OFT will not undertake 
further work on this; and 

• the Commission and the OFT are currently undertaking separate enforcement 
action relating to European and UK interchange fee arrangements.4 

1.14 Also the Minister reminds us that the draft Payment Services Directive aims to deliver 
a Community internal market in payment services, including credit and debit cards. The 
proposal would harmonise the regulatory regime across Member States and introduce a 
new Community-wide licensing regime for non-bank payment service providers. A 
Payment Services Directive would also support delivery of the industry-led Single Euro 
Payments Area (SEPA) initiative, which is intended to enable efficient cross-border 
payments in euros within the Community. The Minister adds that the Government 
supports a Directive that would increase competition in the payment services market.5 

Conclusion 

1.15 This document discusses issues of importance and topicality to consumers, both 
individuals and SMEs, of retail banking services. We recommend it for debate in 
European Standing Committee so that Members can examine further the 
Commission’s findings and the Government’s practical responses. 

 
4 See http://www.oft.gov.uk/news/press/2007/20–07  

5 (27104) 15625/05: see HC 34–xvi (2005–06), para 8 (25 January 2006), HC 34–xxxii (2005–06), para 6 (21 June2006) and 
HC 41–iv (2006–07), para 16 (14 December 2006). 
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2   Interoperability for Pan-European eGovernment 
Services 

(27974) 
14645/06 
COM(06) 611 

Commission Communication: Evaluation of the implementation of 
the IDABC programme 

 
Legal base Article 156(1) EC, followed by Decision 

2004/387/EC 
Department Cabinet Office 
Basis of consideration Minister’s letter of 20 February 2007 
Previous Committee Report HC 41–iv (2006–07), para 1 (14 December 2006) 
To be discussed in Council To be determined 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested  

Background 

2.1 The IDABC Programme continues on from the work done under the IDA 
(Interchange of Data between Administrations) and IDA II programmes, which have 
established a number of data exchange networks between Member States, as required by 
European legislation, in areas such as employment, health, agriculture, fisheries, statistics 
and competition. The IDABC Programme is divided into two areas — Projects of 
Common Interest and Horizontal Measures. Projects of Common Interest aim to help 
implement Community legislation and improve inter-institutional cooperation and 
Horizontal Measures aim to establish pan-European eGovernment and infrastructure 
services, particularly those promoting interoperability. 

Commission Communication  

2.2 The Communication details the mid-term Evaluation of the programme and sets out 
recommendations on how the programme should be taken forward. The evaluation was 
carried out by the Commission with the assistance of a consultancy company6 and in 
cooperation with various stakeholders including officials from Member States. It focused 
on five main issues: 

• Relevance: the extent to which the objectives and aims of the programme are 
pertinent to the evolving needs and priorities at both national and EU level, first 
and foremost in relation to the i2010 programme and more generally to those 
established by the Lisbon objectives; 

 
6 Whose report is available at http//ec.europa.eu/idaabc/en/document/5707/3  
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• Efficiency: how economically the inputs and action were converted into outputs 
and results; 

• Effectiveness: whether the results and outputs of the programme achieved their 
objectives; 

• Utility: whether the results of the programmes compared with the needs of the 
target population, and what improvements might be made; and 

• Coherence: the extent to which the actions formed part of a “holistic” approach 
within the programme and how well synergies were achieved between IDABC 
action and other Community activities in the area of pan-European eGovernment 
and infrastructure services. 

2.3 Three cross-cutting issues were also raised during the Evaluation, relating to: 

• the state of progress of actions funded by the programme; 

• the coordination and involvement of Member States; and 

• the extent to which the recommendations from the evaluation of the IDA II 
programme had been met in the implementation of the IDABC programme. 

2.4 The Evaluation’s recommendations are: 

• Greater attention must be paid to the timing of the evaluations; 

• The Commission must ensure that all stakeholders know their part in the 
implementation process; 

• Efforts should be made at the strategic level of the programme to gather and 
disseminate specific and up-to-date information about users’ needs; 

• The extent to which IDABC actions are able to comply with agreed milestones 
should be closely monitored during the implementation of the programme in 
particular to Horizontal Measures; and 

• A strategic appraisal of the links between the various EU programmes with which 
the EC develops interoperable eGovernment initiatives should be carried out. 

2.5  All in all, the Commission said that “while highlighting a few shortcomings”, the 
report was “largely positive” at a time when detailed appraisal was “rather premature”, and 
said that it would “pay the utmost attention” to the recommendations. 

2.6 We considered the Communication on 14 December 2006, together with an 
Explanatory Memorandum from the Parliamentary  Under-Secretary at the Cabinet Office 
(Mr Pat McFadden), whose brief comments were largely restricted to saying how well the 
UK was doing, and without suggesting that this had much to do with the IDABC. 

2.7 As the Commission and the Minister rightly said, the IDABC is at an early stage. 
Nevertheless, it seemed to us that this evaluation had identified more than “a few 
shortcomings”. It was unable to evaluate efficiency or effectiveness at all. As regards utility, 
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there seemed to be no agreement on who the target, or targets, should be: whether 
European public administrations at all levels, or “whether efforts to satisfy needs of 
businesses and citizens should be increased”.7 The Commission expressed no view. Nor did 
the Minister. We felt that we should have had at least his views on what seemed to be a 
fundamental consideration.  

2.8 In the section on coherence, the Commission talked of “a global level of dissatisfaction 
as regards the ability to coordinate opinions between Member States’ representatives in the 
PEGSCO and in the sectoral Committees”. Given that the IDABC is all about Member 
State cooperation with the Commission and among themselves, this did not sound 
encouraging. We therefore asked for the Minister’s comments, and for an explanation of 
what PEGSCO is and how it operates.  

2.9 The Recommendations strengthened the sense that, while the IDABC may be working 
well internally, its external aspects — which would seem to be central to its purpose — 
were not. In particular, we wondered: 

• why the IDABC Decision was not amended accordingly, since an evaluation 
carried out now would clearly be half-baked (Recommendation 1)? 

• why those involved in the IDABC still needed to become “fully aware [of] their 
roles” and to be “aware of their roles and responsibilities in the implementation 
process” (Recommendations 1 and 2)?  

• on what basis IDABC had been operating if strategic level information still needed 
to be gathered and disseminated about users’ needs (Recommendation 3)? 

• if a better balance was required between Horizontal Measures and staff resources, 
why the Commission thought it preferable to move the goalposts — the milestones 
and deadlines — rather than the staff resources (Recommendation 4)? 

• what action the Commission proposed to take and over what time scale to improve 
the coherence of IDABC with other Community pan-European eGovernment 
programmes and infrastructure services (Recommendation 4)? 

• And if so, how this is related to the strategic appraisal “of the links between the 
various EU programmes within which the EC develops interoperable 
eGovernment initiatives” (Recommendation 5, which was drafted in such a way 
that its purpose and scope was incomprehensible to the lay reader)?  

• above all, how it was possible to evaluate a programme without at any stage saying 
what its budget is, how much has been disbursed and upon what activities?  

2.10 In the meantime, we kept the document under scrutiny.8 

 
7 COM (06) 611, page 5 

8 see headnote. 
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The Minister’s letter  

2.11 In his letter of 20 February 2007, the Minister describes the IDABC Programme as 
“complex”, attempting to coordinate the demands and priorities of 27 Member States on 
highly complicated IT infrastructure systems and studies covering a wide range of areas 
from agriculture to statistics — an environment whose scope is “ever changing”, with the 
IDABC programme needing “to adapt quickly and pragmatically within the boundaries of 
the Decision which often results in delays to projects”. 

2.12 Further to this, he answers the “specific points raised by the Committee” as follows:  

“It is the view of HM Government that the uneven distribution of projects under the 
IDABC programme between administrations, businesses and citizens is a reflection 
of the difficult balance between the two types of activities under the programme; 
Projects of Common Interest and Horizontal Measures. The majority of the 
Programme focuses on Horizontal Measures which by their very nature are weighted 
to the needs of administrations. 

“HM Government believes that this is a reflection of the current state of affairs of 
eGovernment in Europe. My officials in the Cabinet Office and their counterparts in 
Member States regularly debate what pan-European eGovernment service to 
Citizens and Businesses are. Current direct pan-European eGovernment services to 
citizens and businesses are information-based websites rather than a service 
transaction between governments and citizens. 

“The Committee is kindly asked to consider that the IDABC programme is still in an 
early stage of development and therefore definite examples of benefits to all 
customers cannot yet be measured. 

“In conclusion, HM Government believes that although the majority of the projects 
do not directly provide a service or benefit to citizens or businesses, the projects 
indirectly benefit the taxpayer by providing efficient and effective administrative 
procedures across European borders. My officials continue to work with the 
European Commission and Member States to identify real-life scenarios where 
citizens and businesses will require such services”. 

2.13 The Minister goes on to explain that PEGSCO is the Pan-eGovernment Services 
Committee: a Member State committee designed to assist the European Commission with 
the management of the IDABC Programme (following the Decision of the European 
Parliament on 28 April 2004), which meets approximately three times a year and primarily 
gives opinion on funding and relevance of the IDABC programme. He feels that work in 
the PEGSCO is “positive” and that: 

“on the whole, Member States are extremely cooperative in the negotiation process 
with the European Commission. The Committee is asked to bear in mind the 
complex issues surrounding differing environments of ICT application across 
Member States. Technical architectures, semantics and processes vary from 
administration to administration. This is part of the challenge faced when agreeing 
on unilateral understanding of ICT projects, indeed a challenge the UK faces 
internally as well”. 
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2.14 He says that the Cabinet Office has “begun the task of improving the network of UK 
stakeholders in the IDABC programme, albeit with limited recourses”, and that “the 
examples of upstream team organisation (page 47 of the Evaluation) in both Italy and 
Sweden have been noted and officials will work towards a similar model in the UK”. 

2.15 The Minister then turns to questions concerning the Conclusions from the 
Evaluation: 

“The Committee rightly points out that the timing of the Evaluation should have 
been amended within the Decision. It is HM Government’s opinion that amending 
the legal base of the programme would have taken too long and had no real impact 
on a process that was already underway. The Evaluation has recommended that the 
legal base should allow more flexibility with regard to this timing and the 
Government will support measures undertaken by the Commission to make this 
happen. 

“Member States, including the UK have in the past asked the Commission for 
increasing clarification of relationships between differing work programmes and 
projects under the eGovernment banner. Following a request from the UK PEGSCO 
representative a representative from Directorate General (DG) Information Society 
and Media (the DG responsible for the i2010 eGovernment Action Plan) has been 
present at meetings to ensure coordinated efforts between the DGs of the European 
Commission. This has given confidence to Member States that the different bodies of 
the Commission are aware of their ongoing eGovernment work. 

“It is hoped recent organisational changes within the Commission will improve the 
relationships between DGs, thereby improving the implementation of eGovernment 
programmes and projects and clarifying the roles and responsibilities between the 
Commission and Member States. The Evaluation has called for the Commission to 
provide the machinery to disseminate this information. HM Government will 
continue to press the Commission to further this work. 

“It is acknowledged by the UK Government that the needs and wants of the 
customer are dynamic and this must be reflected in the IDABC programme. The 
programme is in its early stages and has already undergone three revisions to 
incorporate latest developments in the area of eGovernment. The Commission has 
acknowledged that there needs to be an ongoing commitment to this aspect of the 
programme through studies. HM Government will continue to support the 
Commission through this process. 

“The issue of staffing within the Commission is an internal administrative matter for 
the Commission to rectify as noted in the Evaluation’s conclusions.  

“Despite this, HM Government believes that as the Horizontal Measures are larger 
projects with great benefit to Member States’ administrations, it would be reluctant 
to ask for these projects to be altered in case there was a danger of compromising 
progress. 

“It is hoped the reorganisation of the management of IDABC programme under the 
Commission will ultimately show benefits especially in the area of staffing. 



14    European Scrutiny Committee, 12th Report, Session 2006–07 

 

“The European Commission is already undertaking a number of activities set out in 
the Evaluation’s conclusions towards improving the coherence between the various 
programmes. 

“The funding arrangements and management structures have since been renewed for 
other programmes and this will mean IDABC has a greater sense of direction and 
purpose. For example, there is now a closer alignment of the work under IDABC and 
the i2010 eGovernment Action Plan. 

“DG Informatics (DIGIT) has replaced DG Enterprise and Industry as the managing 
entity for the IDABC Programme. DIGIT is the Directorate responsible for 
Commission’s Information Technology strategy and it is therefore appropriate for 
the IDABC programme to lie under this DG where there are experts in programme 
management of other, similar large ICT projects. The Commission confirmed in a 
Telecoms Council Working Group (12 January 2007) that this will not affect the 
programme nor Member States workings with the Commission but will allow for 
better opportunities to implement the Programme through other parts of the 
Commission.  

“It is envisaged that the Strategic Appraisal will involve all high-level players in 
eGovernment in the European Commission. Details have not yet been presented to 
Member States and therefore HM Government is unable to give a detailed answer to 
this point raised”. 

2.16  The Minister concludes by noting that detailed information on the budget for the 
IDABC programme is found in the full Evaluation and referring us to the IDABC website.9 

Conclusion  

2.17  The Minister’s comments are now more extensive, but not any more reassuring. In 
the first instance, we expect him to provide us with financial information about the 
programme, not refer us to a report that we do not have and a website where we may 
find it.  

2.18 Secondly, we expect an Explanatory Memorandum on an evaluation of the 
implementation of this (or any) programme to contain an assessment of whether the 
programme at least looks as though it is on course to deliver its objectives and in a way 
that provides value for money.  

2.19 Instead, we are asked to “consider that the programme is in its early stages”, is 
“complex” and is in an environment that is both “ever-changing” and, he seems to 
suggest, predisposed to lead to delay. We are told that “definite examples of benefits to 
all customers cannot yet be measured” — but there are no examples of any benefits to 
any customers. Indeed, the Minister seems to suggest that his and other Member State 
officials cannot even agree on “what pan-European eGovernment services to Citizens 
and Businesses are”. Even though he does not believe that the majority of projects 
directly provide a service to citizens or businesses, he asserts that they do provide the 

 
9 http://ec.europa.eu/idabc/servlets/Doc?id=25302  
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indirect benefit to the taxpayer of efficient and effective procedures across European 
borders — but gives no examples. Nor does he make it at all clear what services he has in 
mind when he says that Member States and the Commission continue to work on “real 
life scenarios where citizens and businesses will require such services”. He says that “the 
needs of the customer are dynamic”, which must be reflected in the IDABC programme 
— which, though in its early stages, has already undergone three revisions. 

2.20 He notes that the “technical architectures, semantics and processes vary from 
administration to administration [which is] part of the challenge faced when agreeing 
on unilateral understanding of ICT projects [and] indeed [is] a challenge the UK faces 
internally as well”.  

2.21 We assume that this is all meant to be reassuring: instead, it serves only to call to 
mind an ill-starred domestic track record of Government ICT projects over many 
years.  

2.22 Nor are his remarks about the Commission’s response thus far at all reassuring. 
Member States now have “confidence” that the different bodies of the Commission are 
“aware of their ongoing eGovernment work”. If so, what was the situation hitherto — 
they were unaware, and instead operated in unconnected “silos”? Other changes by the 
Commission inspire nothing more than “hope” that they will “ultimately” show 
benefit.  

2.23 The IDABC is said now to have “a closer alignment” to the i2010 Action Plan. 
According to the Commission, that action plan embodies a commitment by the 
Commission “to delivering tangible benefits to all Europeans, in cooperation with the 
Member States” and addresses five priority areas for action by 2010: 10  

— no citizen left behind (“eGovernment will only really make a difference if everyone 
can use it”);  

— raising efficiency (all Member States to use ICTs to achieve “considerable gains in 
efficiency” and “significant reductions in administrative burdens”);  

— implementing e-Procurement (Member States to achieve 100% online availability 
and at least 50% take-up of €1.500 billion a year of public procurement);  

— access to services EU wide (e.g., secure systems for mutual recognition of national 
electronic identities for public administration web-sites and services); and 

— strengthening participation and democratic decision-making (e.g., experiments in 
the use of ICT for more effective public participation in policy making).  

Is it unreasonable to expect the IDABC to be fully aligned with this flagship 
Commission initiative? 

 
10 For full information, see: 

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/06/523&format=HTML&aged=0&language=EN&guiLang
uage=en.  
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2.24 We also note that there is still no information about what the Strategic Appraisal 
will seek to do, when it will take place and what timescale it will have.  

2.25 We thus continue to be left with a strong impression of drift and wishful thinking, 
and of a general lack of a firm grip by Member States or the Commission; to have no 
clear idea, beyond generalities, of what the programme is supposed to achieve, or what 
it may have achieved so far; and to have no idea of what resources have been devoted to 
it. We hope to be corrected, and again ask the Minister to provide the sort of 
information, assessment and clear forward vision that would set our minds at rest. 

2.26 In the meantime, we shall continue to keep the document under scrutiny.  

 
 
 

3  Reform of fruit and vegetables regime 

(28318) 
5572/07 
+ ADD 1 
COM(07) 17 

Draft Council Regulation laying down specific rules as regards the 
fruit and vegetables sector and amending certain Regulations 

 
Legal base Articles 36 and 37EC; consultation; QMV 
Document originated 24 January 2007 
Deposited in Parliament 30 January 2007 
Department Environment, Food and Rural Affairs 
Basis of consideration EM of 15 February 2007 
Previous Committee Report None 
To be discussed in Council April 2007 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information awaited 

Background 

3.1 The Community regime for fresh fruit and vegetables was first introduced in 1966, and, 
although similar in many ways to the other commodity regimes then in force under the 
Common Agricultural Policy (CAP), its defining characteristic for many years was the 
extent to which it resulted in large-scale withdrawals of produce from the market at 
Community expense, followed in many cases by their destruction. As a result, the 
Commission put forward in 1996 proposals11 for reforming the regime, aimed at increasing 
market orientation among growers and reducing reliance on withdrawals. The central 
element of this reform, subsequently contained in Council Regulation 2200/96,12 was that 

 
11 (16532) — : see HC 51–i (1995–96), para 4 (22 November 1995). 

12 OJ No. L.297, 21.11.96, p.1. 
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financial support to producers organisations13 should be provided through operational 
programmes, lasting for three to five years, and aimed at encouraging the use of 
environmentally friendly techniques and improving the quality, marketing and end value 
of produce. 

3.2 The regime was subject to certain revisions in 2001, and it was originally intended that 
further reforms would be introduced in 2005 (at the same time as those for sugar). 
However, that process was delayed, and the Commission’s proposals are now set out in the 
current document. This aims to improve the sector’s competitiveness and to increase 
consumption, to reduce fluctuations in producers’ incomes, to continue efforts to protect 
the environment, and to reduce where possible the administrative burden. It would also 
have a bearing on the support arrangements for processed fruit and vegetables set out in 
Council Regulation 2201/96.14 

The current proposals 

3.3 These proposals would make two key changes to the reforms agreed in 2000. First, 
whilst recognising the role which producer organisations can play, the Commission also 
points out that a high percentage of growers in the main producing Member States have 
chosen not to participate. It has therefore sought to increase the flexibility of, and simplify, 
the arrangements applying to such organisations, in part to make membership of them 
more attractive. Thus, producers (who at present must market all their produce through 
the organisation of which they are a member) would be free to join different producer 
organisations for different products, and the proportion of a producer’s sales which may be 
sold direct to the consumer would in future be fixed by the Member State (subject to a 
minimum of 10%), rather than specified in the Regulation. In addition, the level of 
Community support would be increased from 50% to 60% in areas where less than 20% of 
production is marketed through producer organisations; in the new Member States, in 
order to encourage their creation; for mergers of producer organisations and trans-
national organisations; and for organic production. The Commission also proposes, partly 
in response to a critical Report by the European Court of Auditors,15 that Member States 
should establish a national strategy aimed at achieving more effective operational 
programmes, and providing for an ex-ante analysis, for objectives and performance 
indicators, for assessments of operational programmes and for the reporting obligations of 
producer organisations. 

3.4 These steps would be accompanied by a change in the way in which the costs of 
produce withdrawal is reimbursed by the Community. Hitherto, producer organisations 
have received full reimbursement of withdrawal costs for specified products through 
Community Withdrawal Compensation Funds, and have also been able to use operational 
funds to top this up, or to withdraw other products not covered by the official withdrawal 
arrangements. The Commission now proposes that the Community Withdrawal 
Compensation Funds should be abolished, but that producer organisations should be able, 

 
13 This was subject to the proviso such an organisation must have at least five grower members and a minimum 

turnover of €1 million. The Community funds 50% of eligible expenditure, up to a ceiling of 4.1% of the 
organisation’s marketed turnover. 

14 OJ No. L.297, 21.11.96, p.29. 

15 Special Report No. 8/2006. (27824) 12859/06: see HC 34–xl (2005–06), para 8 (1 November 2006). 
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as part of so-called “crisis management”, to carry out withdrawals funded from their 
operational programmes on a 50:50 co-financing principle. Further crisis management 
tools —including green harvesting or non harvesting of fruit and vegetables, promotion 
and communication, training measures, harvest insurance, and support for the 
administrative costs of setting up mutual funds — could also be incorporated within an 
organisation’s operational programme.  

3.5 The other key change proposed is the abolition of coupled aids for certain products 
grown for processing, and the integration of fruit and vegetables into the Single Payment 
Scheme. Among other things, the former would involve an increase in the national 
budgetary ceilings for the Single Payment Scheme in those (largely southern) Member 
States which have previously benefited from those aids (worth about €800 million), whilst 
the latter would entail a lifting of the current ban on growing fruit and vegetables on land 
used to support Single Payment Scheme payment claims. In addition, Member States 
would be allowed to set criteria under which they allocate new Single Payment Scheme 
entitlements, or new reference amounts to add to existing entitlements, to all fruit and 
vegetable growers (not just those previously benefiting from processing aid), funded from 
within existing financial ceilings. 

3.6 The proposals also include the following elements: 

• the inclusion of fruit and vegetables within the Single Payment Scheme will mean 
that the cross-compliance rules will apply to all growers receiving payments, thus 
helping to meet environmental concerns: in addition, the Commission proposes 
that a minimum of 20% of expenditure within the operational programmes of each 
producer organisation should be devoted to environmental matters (aimed at 
aspects such as cultivation practices, waste management, water quality protection, 
biodiversity and countryside upkeep), and that 60% of expenditure on organic 
production carried out in the framework of a producer organisation’s operational 
programme should be co-financed by the Community; 

• in order to promote a healthy diet, the Commission proposes that producer 
organisations should include within their operational programmes action to 
promote consumption of fruit and vegetables by young people, and that the co-
financing rate by the Community should be increased from 50% to 60% where this 
is targeted towards school-age children and young adolescents: in addition, any 
market withdrawals by producer organisations which are then distributed free to 
charities, schools, educational institutions and children’s camps would be wholly 
funded by the Community; 

• in view of the continuing negotiations within the World Trade Organisation, the 
proposal does not deal with the legal framework for external trade, but the 
Commission has proposed the abolition of export refunds (which it says now apply 
to less than one-third of total exports); and 

• the Commission has proposed a simplification of marketing standards. 

3.7 The Commission has also accompanied its proposals by an Impact Assessment, which 
suggests that the overall budgetary effect of the proposal will be largely neutral, in that any 
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additional expenditure arising from the changes proposed for producer organisations will 
be offset by the abolition of export refunds and changes to the withdrawal arrangements. 

The Government’s view 

3.8 In his Explanatory Memorandum of 15 February 2007, the Minister for Sustainable 
Farming and Food at the Department of Environment, Food and Rural Affairs (Lord 
Rooker) says that the proposals would constitute a major reform of both the fresh and 
processed fruit and vegetables regimes, which currently involve a combined annual 
expenditure of €1.5 billion, equivalent to some 3% of the budget for the Common 
Agricultural Policy, most of which benefits Mediterranean producers.16 He says that, whilst 
the Government welcomes the proposed abolition of coupled processing aids, export 
refunds and withdrawals, the key issues for the UK are likely to centre around changes to 
the arrangements for financial assistance to the operational programmes of producer 
organisations, and the inclusion of land growing fruit, vegetables and potatoes within the 
scope of the Single Payment Scheme. In addition, the UK will wish to clarify what is 
envisaged in practice for new aspects, such as the promotion of consumption and crisis 
management. 

Conclusion 

3.9 The Minister has said that a Regulatory Impact Assessment is being prepared, and 
we believe that it would be sensible at this stage simply to report this document to the 
House, but to reserve judgement on what further action, if any, may be necessary until 
that Assessment is available. It would, however, be helpful if the Assessment could spell 
out clearly the full implications of the inclusion within the Single Payment Scheme of 
land used for growing fruit and vegetables, since these appear to be inherently complex, 
not least because of the different arrangements which we understand have applied 
hitherto under the Single Payment Scheme in the different parts of the UK. 

 
16 UK growers who are members of producer organisations currently receive some £30 million a year assistance for 

approved operational programmes. 
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4  EU-Tunisia relations 

(28245) 
— 
COM(06) 776 

Draft Council Decision on a Community position in the Association 
Council on the implementation of Article 84 of the Euro-
Mediterranean Agreement establishing an association between the 
European Communities and their Member States and the Tunisian 
Republic 

 
Legal base Art 300 EC; unanimity 
Document originated 8 December 2008 
Deposited in Parliament 16 January 2007 
Department Foreign and Commonwealth Office  
Basis of consideration EM of 1 March 2007 
Previous Committee Report None; but see HC 38–ii (2004–05) para 9 (8 December 

2004) HC 41–i (2006–07) para 15 (22 November 
2006) and HC 41–iv (2006–07) para 14 (14 December 
2006) 

To be discussed in Council To be determined 
Committee’s assessment Politically important  
Committee’s decision Not cleared; further information requested 

Background 

4.1 The Euro-Mediterranean Conference of Ministers of Foreign Affairs, held in Barcelona 
on 27–28 November 1995, marked the starting point of the Euro-Mediterranean 
Partnership. Also known as the Barcelona Process, it has the aim of building “a space of 
dialogue, peace, security and shared prosperity”. The Mediterranean Partners are Algeria, 
Egypt, Israel, Jordan, Lebanon, Morocco, Palestinian Authority, Syria, Tunisia and Turkey 
(Libya has observer status since 1999). The Partnership is described by the Commission as 
“a wide framework of political, economic and social relations between the Member States 
of the European Union and Partners of the Southern Mediterranean” and “a unique and 
ambitious initiative”, which laid the foundations of a new regional relationship and 
represented “a turning point in Euro-Mediterranean relations”.17 We considered it most 
recently on the basis of a Commission Communication “The Euro-Mediterranean 
Partnership: Time to Deliver”.18 

4.2 The wider context also includes the European Neighbourhood Policy, which the 
Committee has considered on a number of occasions — in particular, the European 
Neighbourhood Policy Action Plan for Tunisia, which our predecessors considered along 
with 6 other such Action Plans with “Euromed” partners in December 2004,19 and the 

 
17 http://europa.eu.int/comm/external_relations/euromed 

18 See (27982) 14822/06, HC 41–i (2006–07) para 15 (22 November 2006); 

19 See (26155–60) and (26174), HC 38–ii (2004–05) para 9 (8 December 2004). 



European Scrutiny Committee, 12th Report, Session 2006–07    21 
 

 

recent Commission Communication “On strengthening the European Neighbourhood 
Policy”.20 

4.3 The Commission notes that Association Agreements form the legal basis for the 
European Union’s relations with the countries participating in the Barcelona Process. It 
says that the increasing technical complexity of the Union’s relations with the southern 
Mediterranean countries arising from the implementation of the Euro-Mediterranean 
agreements and of the European Neighbourhood Policy requires the working of the 
institutions of the Agreements to be brought into line with this development; and that sub-
committees of the association committees have therefore been set up in the framework of 
the Euro-Mediterranean agreements to monitor implementation of the partnership 
priorities and the approximation of legislation. 

4.4 The EU-Tunisia Association Agreement entered into force on 1 March 1998. It 
established an Association Council (at ministerial level) and an Association Committee (at 
senior official level). Six subcommittees have already been set up — Internal Market, 
Industry, Trade and Services; Transport; Environment and Energy; Research and 
Innovation; Agriculture and Fisheries; and Justice and Security — and a Customs 
Cooperation Committee and a Working Group on Social Affairs are being set up. 

4.5 The Commission then goes on to say that: 

“Human rights and fundamental freedoms form an integral and essential part of the 
framework governing relations between the European Union and its Mediterranean 
partners, both within the regional context of the Barcelona process/Euro-
Mediterranean partnership and through the bilateral Association Agreements 
concluded with the Mediterranean partner countries.” 

The Council Decision  

4.6 Against this background and in line with the Action Plan and Neighbourhood Policy 
agreed between the EU and Tunisia, the Commission proposes the formal creation of a 
new Sub-committee on Human Rights and Democracy. It would be composed of 
representatives of the European Community and the Member States and of the Tunisian 
government, who would chair the meetings in turn. It would report to the Association 
Committee after each meeting, to whom it could also make proposals. The Commission 
explains that the subcommittee would be chaired, as far as the EU is concerned, according 
to the same rules as apply to the Association Committee; that when subjects falling under 
Titles V and VI of the European Union agreement are discussed, a representative of the 
Council presidency will chair the committee and also express the position of the Member 
States; and that in such cases the Commission will be fully involved in discussions on the 
approach to be followed and the objectives to be achieved during the meeting of the sub-
committee. 

 
20 See (28120) 16371/06, HC 41–iv (2006–07) para 14 (14 December 2006). 
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4.7 The objective, the subjects covered by the sub-committee and the implementing 
procedures are contained in the rules of procedure which are set out in a draft annex. The 
preamble includes the following: 

“The Neighbourhood Policy sets itself ambitious aims based on mutually recognised 
attachment to shared values encompassing democracy, the rule of law, good 
governance and respect for human rights.” 

4.8 The Commission notes that “the tasks and rules of procedure of the subcommittee have 
been discussed informally with the Tunisian authorities”. This includes the sub-committee 
monitoring implementation of human rights and democracy measures under the EU-
Tunisia Action Plan and evaluating progress, examining problems and suggesting steps 
that might be taken in: 

— strengthening democracy and the rule of law, the independence of the judiciary, 
access to justice and “the modernisation of the latter”; 

— ratifying and implementing the principal conventions on human rights and 
fundamental freedoms and progress in ratifying the optional protocols relating to 
the agreements to which Tunisia is party; and 

— strengthening national administrative and institutional capacity. 

The Government’s view 

4.9 In his 1 March 2007 Explanatory Memorandum, the Minister for Europe at the Foreign 
and Commonwealth Office (Mr Geoffrey Hoon) explains that the EU currently has no 
structured means of discussing human rights and good governance with the Tunisian 
authorities, and that this sub-committee would provide such a framework for regular 
dialogue at official level. He notes that “promotion of human rights set out in international 
instruments is central to the UK’s foreign policy” and that the Government aims “to 
encourage improved standards through our bilateral relations and the EU”. He supports 
the proposal.  

4.10 He notes that the agreement of the Tunisian Government will be required before the 
proposal can be put to the Council for decision; and that he is presently awaiting the 
Tunisian government’s response to the draft. 

Conclusion  

4.11  When we considered the Communication on the Euro-Mediterranean 
Partnership, we noted that the sums involved are significant: programme expenditure 
under the financial envelope for the European Neighbourhood Partnership Instrument 
for 2007–10 is €5.66 billion, of which approximately €3.5 billion is for the Southern 
partners. We also noted that, eleven years on, it was difficult to see the region as being 
significantly closer to a “space of dialogue, peace, security and shared prosperity” and 
that, in the crucial area of governance, the commitment of the “Euro-Med” Partners to 
taking the process forward remained uncertain. 
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4.12 Looking back to December 2004, our predecessors noted that the priorities for the 
Tunisia ENP Action Plan included consolidation of democracy and rule of law reforms; 
development of political dialogue on democracy and human rights; and reinforcement 
of political dialogue and cooperation in foreign and security policy, notably in the fight 
against terrorism and respect for human rights.  

4.13 More generally, they also observed that the sort of relationship envisaged in the 
European Neighbourhood Partnership process, based on “shared common values 
including on issues such as human rights, democratisation, counter-proliferation and 
counter-terrorism”, must be precisely that. 

4.14 The response of the Tunisian authorities to this proposal will thus be an indication 
of what sort of reality can be made out of the rhetoric, especially in the absence of any 
prospect of EU membership, and not just in the case of Tunisia. We should therefore be 
grateful if the Minister would let us know what the response of the Tunisian authorities 
is; and, when he does so, would also let us have his assessment of the extent to which 
commitments under the Action Plan have been fulfilled so far. 

4.15 In the meantime, we shall keep the document under scrutiny. 
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5  Recognition and supervision of suspended sentences 

(28287) 
5325/07 
— 

Draft Council Framework Decision on the recognition and supervision 
of suspended sentences and alternative sanctions 

 
Legal base Articles 31(1)(a) and (c) and 34(2)(b) EU; 

consultation; unanimity 
Deposited in Parliament 23 January 2007 
Department Home Office 
Basis of consideration EM of 28 February 2007 
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

Background 

5.1 The laws of EU Member States provide for a range of measures in relation to criminal 
offences which do not involve the imposition of a sentence of imprisonment (to be served 
immediately) or a fine. Such measures include ones which are analogous to a suspended 
sentence, or Community Service Orders (in Scotland and Northern Ireland) or a 
community sentence (in England and Wales). Such measures generally involve some 
condition or restriction being imposed on the sentenced person as an alternative to 
imprisonment or a fine. 

5.2 A number of Member States (not including the UK) have ratified the 1964 Council of 
Europe Convention on the Supervision of Conditionally Sentenced or Conditionally 
Released Offenders.21 The Convention provides for the Contracting Party of the offender’s 
ordinary residence to supervise, when so requested, probation orders or suspended 
sentences imposed in other Contracting Parties. The Convention requires that the relevant 
offence for which the sentence has been imposed should be an offence under the laws of 
both the requesting and requested State (i.e. dual criminality is required). The 1964 
Convention has been ratified by Austria, Belgium, Czech Republic, Estonia, France, Italy, 
Luxembourg, the Netherlands, Portugal, Slovakia, Slovenia and Sweden. 

The draft Council Framework Decision 

5.3 The draft Framework Decision is proposed by Germany and France. It seeks to achieve 
an objective similar to that of the 1964 Council of Europe Convention, namely to promote 
the social rehabilitation of an offender in the country in which he ordinarily resides as an 
alternative to being imprisoned in a foreign country. To achieve this objective, the proposal 

 
21 European Treaty Series No.51. 
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provides for mutual recognition of suspended sentences and alternative sanctions and for 
their supervision in the requested State.  

5.4 By virtue of Article 2, the proposal applies to suspended sentences, “alternative 
sanctions” (obligations imposed as an independent sanction which is not a custodial 
sentence, detention order or financial penalty) and “conditional sentences” (these latter 
being defined as “conditionally suspending the imposition of a sentence or detention order 
by imposing one or more suspensory measures”. 

5.5 Article 3 provides that the proposal “shall not have the effect of modifying the 
obligations to respect fundamental rights and fundamental legal principles as enshrined in 
Article 6 of the Treaty on European Union”.22 Article 4 provides for the Member States to 
determine which judicial authority, or authorities, are competent for the purposes of the 
proposal.23 

5.6 Article 5 provides for the transfer of a judgment to a Member State in which the 
offender is “legally and ordinarily resident” if the judgment imposes one or more non-
custodial measures. The measures in question are an obligation to notify any change of 
residence, orders not to leave or enter certain localities without permission and other 
orders “relating to life-style, residence, education and training, professional activity or 
leisure activities”, orders to report at certain times, to avoid contact “with persons and 
objects which could form an incitement to commit further offences”, to “compensate for 
the prejudice caused by the offence”, to carry out community service, to undergo 
therapeutic treatment or treatment for addiction and probation orders. Member States 
may inform the Secretariat General of the Council of any additional measures which they 
are prepared to supervise. 

5.7 Article 6 provides the procedure for forwarding the judgment, together with a 
certificate signed by a judicial authority, to the supervising State. By virtue of Article 7 the 
supervising State must recognise the judgment and immediately take all necessary 
measures for the supervision of the suspensory measures and alternative sanctions, unless 
there are grounds under Article 9 to refuse recognition. In cases where the measures 
imposed by the sentencing State are incompatible with the statutory provisions in the 
executing State, the latter may adapt those measures to accord with its own provisions 
relating to similar offences, but the measures adopted must “correspond as far as possible” 
to those imposed in the sentencing State and may not in any event be more severe than 
those originally imposed. 

5.8 Article 8 disapplies the principle of dual criminality in respect of a list of 32 types of 
conduct. The list includes such items as “computer-related crime”, “environmental crime”, 
“racism and xenophobia”, “swindling” and “sabotage”. In respect of these items (and 
provided they are punishable in the sentencing State by a sentence of at least three years’ 
imprisonment) the executing State may not refuse to recognise and enforce an order on the 
grounds that the same conduct would not be criminal within the national territory. 

 
22 This has become a standard form provision in a number of Framework Decisions, but it is not clear how a Framework 

Decision could, in any event, alter a Member State’s treaty obligations . 

23 The Article would appear to allow the UK to designate more than one authority, so as to reflect the different legal 
districts of England and Wales, Scotland and Northern Ireland.  
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5.9 Article 9 provides a number of grounds on which an executing State may refuse to 
recognise and enforce an order. These include cases where in the executing State the rule 
against double jeopardy would be infringed, where a prosecution would be statute-barred, 
where the sentenced person is below the age of criminal responsibility, and where the 
judgment provides for medical or therapeutic treatment which the executing State is 
unable to supervise “in view of its legal or healthcare system” or where no agreement can 
be reached with the executing State on the adaptation of the measures ordered. 

5.10 Article 10 fixes a time limit of 10 days for responding to a judgment from the 
sentencing State, and Article 11 provides that it is the law of the executing State which is to 
govern the supervision of orders in that State. 

5.11 Further provision is made in Article 12(1) to confer jurisdiction on the executing State 
for decisions relating to the modification of suspensory measures, the “revocation of a 
suspension” and decisions to impose a sentence where a condition has not been complied 
with. However, in this latter case, under Article 12 (2) the State in which sentence was first 
passed may reserve to itself the power to take decisions relating to conditional sentences. 
Under Article 12(3), the executing State may declare that it will not assume responsibility 
for taking decisions relating to the order made by the sentencing State. Such a declaration 
does not, it seems, affect the obligation to give effect to the order under Article 7(1). 

5.12 Article 14 deals with the case where the executing State has assumed jurisdiction for 
subsequent decisions in relation to the original order and Article 15 provides for the case 
where such jurisdiction is reserved by the sentencing State. In the circumstances covered by 
Article 14, the executing State is required to inform the sentencing State of any adaptation, 
revocation or imposition of a sentence where a condition has not been complied with. 
Conversely, under Article 15 the sentencing State must inform the executing State of any 
variations. In cases where a sentence is imposed for failure to comply with a condition the 
sentenced person “must be given a judicial hearing”24  

5.13 Article 16 preserves the power of both States concerned to grant an amnesty or 
pardon. Article 17 provides for the transfer of jurisdiction by an executing State to the 
sentencing State in any case where the sentenced person leaves the executing State and 
establishes his “lawful habitual residence” in another Member State. 

5.14 Article 20 permits Member States to continue to apply or to conclude bilateral or 
multilateral agreements insofar as they allow the objectives or prescriptions of the 
Framework Decision to be “extended or enlarged and help to simplify or facilitate further 
the procedures for the supervision of suspensory measures and alternative sanctions”. 

The Government’s view 

5.15 In her Explanatory Memorandum of 28 February the Minister of State for the 
criminal justice system and offender management at the Home Office (Baroness Scotland 
of Asthal) explains that the Government broadly welcomes the proposal, which would 
encompass in the jurisdictions of the UK what would normally be regarded as release on 

 
24 Presumably, the hearing is to take place in the sentencing Member State. 
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licence, suspended sentences and community orders. The Minister considers that the 
proposal supports the objective of reducing reoffending and believes that enabling an 
offender to be supervised in his home State rather than requiring him to stay in another 
State until he has completed his sentence is “likely to be beneficial to that end”. The 
Minister adds that the Government also believes that public protection would be enhanced 
by the ability to impose supervision on offenders who have committed crimes abroad when 
they have returned here, provided this is consistent with the terms of their sentence. 

5.16 On the other hand, the Minister states that the Government is concerned that the 
scope of the proposal is too wide. In the Government’s view, the main benefits of the 
proposal would flow from the transfer of supervision of more serious offenders following 
their release from custody, rather than from transfer of wholly suspended custodial 
sentences or community sentences. The Minister adds that during the negotiations the 
Government will be “trying to shape the Framework Decision in this way so as to maximise 
the benefit for public protection”. 

5.17 The Minister also comments that there is a wide disparity in legal and practical 
provision for alternative sanctions across the EU and that these would require considerable 
attention to detail in implementing the provisions of the proposal. 

5.18 The Minister comments, in relation to Article 4 (which provides for the designation of 
judicial authorities which are competent for the purposes of the Framework Decision), that 
“this will not work in the UK”, since “what are essentially administrative rather than 
judicial matters” are dealt with by the executive. The Minister adds that the Government 
will press for a reference to a “competent authority” rather than a “competent judicial 
authority”. 

5.19 The Minister states that the Government is concerned by the breadth of the measures 
listed in Article 5 and questions how much advantage there might be in transferring some 
of the requirements involved. The Minister states that the Government’s initial position is 
that it is more persuaded of the benefits following release from custody than in respect of 
alternative sanctions. 

5.20 In relation to Articles 11 and 12, the Minister considers that it seems “entirely right” 
that the law of the supervising State should apply to the supervision in that State, and that 
the Government is not certain of the practicability or desirability of Article 12 which 
provides an exception from this principle, and that it will wish to explore this further 
during the negotiations.  

Conclusion 

5.21 We agree with the Minister that the proposal is broadly to be welcomed. In our 
view, it seems probable that UK nationals convicted abroad will be less likely to be 
imprisoned if a reliable and secure alternative means were available whereby they could 
be dealt with by supervision in this country. 

5.22 We ask the Minister to explain in more detail the Government’s intention to seek 
to shape the proposal so as to concentrate on the more serious offenders who are 
released on licence, rather than on the transfer of wholly suspended custodial sentences 
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or community sentences. It seems to us that this approach might limit the benefits of 
the proposal as applied to the position of UK nationals abroad, and we ask the Minister 
to what extent the Government’s views are focused on the transfer to other Member 
States of non-national prisoners held here, rather than on the position of UK nationals 
convicted abroad. 

5.23 We note the Minister’s comment in relation to the designation of administrative, 
rather than judicial, authorities under Article 4, but we ask the Minister to confirm that 
the decisions or orders which are eligible for mutual recognition and enforcement will, 
in all cases, be ones imposed by an authority with recognisably judicial functions. 

5.24 We ask the Minister to explain if there is any risk that it might be inferred from 
Article 20 that the United Kingdom’s freedom to conclude or maintain agreements in 
this area with third countries has been limited. 

5.25 We shall hold the document under scrutiny pending the Minister’s reply. 
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6  Incorporating the Prüm Treaty into EU law 

(a) 
(28357) 
6002/07 
— 
 
(b) 
(28386) 
6220/07 
— 
 
(c) 
(28409) 
6566/07 
— 

 
Draft Council Decision on stepping up cross-border cooperation, 
particularly in combating terrorism and cross-border crime 
 
 
 
Note by the Presidency of the Council: Integration of the Prüm Treaty 
into the Union Legal Order 
 
 
 
Revised draft Decision on stepping up cross-border cooperation, 
particularly in combating terrorism and cross-border crime 

 
Legal base (a) and(c) Articles 30(1)(a) and (b), 31(1)(a), 32 and 

34(2)(c) EU; consultation; unanimity 
(b) — 

Deposited in Parliament (a) 9 February 2007  
(b) 23 February 2007  
(c) 27 February 2007  

Department Home Office 
Basis of consideration EM of 5 March 2007  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision (a) and (b) Cleared 

(c) Not cleared; further information requested 

The Prüm Treaty 

6.1 In May 2005, seven Member States signed the Treaty of Prüm.25 Its purpose is to 
increase the signatories’ effectiveness in preventing and investigating terrorism and cross-
border crime by greater cooperation. So, for example, the Treaty makes provision for one 
signatory (“the receiving State”) to have access to the automated database of another 
signatory (“the requested State”) to check whether it contains a match for a DNA profile or 
a fingerprint.  

 
25 The English version refers to the document as a “Convention”; but the versions in other languages describe it as a 

“Treaty”. In this Report, we refer to it as the Prüm Treaty. The signatories were Austria, Belgium, France, Germany, 
Luxembourg, the Netherlands and Spain.  
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6.2 Since the Treaty was signed, eight more Member States have notified their intention to 
join the Prüm Treaty.26  

6.3 Article 1(4) of the Treaty requires a proposal to be made for the Treaty to be 
incorporated into the law of the European Union.  

The relevant provisions of the EU Treaty 

6.4 Title VI of the EU Treaty makes provision for police and judicial cooperation between 
Member States in criminal matters. The following provisions of Title VI are cited as the 
legal base for the documents (a) and (c): 

• Article 30 (1)(a) and (b), which states that such cooperation includes operational 
cooperation between law enforcement services to prevent and detect crime and the 
collection, storage, processing, analysis and exchange of information, subject to 
appropriate provisions for the protection of personal data. 

• Article 31(1)(a), which provides that the judicial cooperation includes facilitating 
and accelerating cooperation for the purposes of prosecutions and the enforcement 
of decisions. 

• Article 32, which authorises the Council to specify the conditions for, and 
limitations on, operations by the law enforcement services of one Member State in 
the territory of another Member State.  

• Article 34(2)(c), which authorises the Council to adopt decisions for purposes 
consistent with the objectives of Title VI of the EU Treaty, excluding the 
approximation of the laws of Member States. 

The Council Framework Decision on simplifying the exchange of 
information and intelligence between law enforcement authorities 

6.5 In December 2006, the Council adopted a Framework Decision to establish rules for 
the exchange of “information and intelligence” between Member States’ law enforcement 
authorities for the purposes of conducting criminal investigations or criminal intelligence 
operations.27 Article 2(d) of the Framework Decision defines “information and 
intelligence” as; 

i) “any type of information or data which is held by law enforcement authorities; and 

ii) any type of information or data which is held by public authorities or by private 
entities and which is available to law enforcement authorities without taking of 
coercive measures … .” 

 
26 The eight are: Bulgaria, Finland, Italy, Portugal, Romania, Slovakia, Slovenia and Sweden. 

27 Council Framework Decision 2006/960/JHA: OJ No. L 386, 29.12.06, p.89. 
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Document (a) 

6.6 Document (a) was proposed by the seven original signatories of the Prüm Treaty and 
by five of those who have notified their intention to join it. It is the draft of a Decision 
which reproduces, with few differences, the provisions of the Prüm Treaty which relate to 
police and judicial cooperation in criminal matters and for which the EU Treaty contains a 
legal base.  

6.7 Document (a) omits the provisions of the Prüm Treaty for which there is not a legal 
base in the EU Treaty. For example, it omits Article 23 because the Article is about 
cooperation to organise joint flights for the removal of illegal immigrants and other 
repatriation measures. Immigration is a first pillar matter and so outside the scope of the 
EU Treaty. 

6.8 Document (a) has been superseded by document (c), the revised draft of the Decision.  

Document (b) 

6.9 Document (b) is a note by the German Presidency. It says that the JHA Council on 15–
16 January gave broad support to the notion of incorporating the Prüm Treaty into EU 
law. Accordingly, a committee of senior officials from the Member States (the Article 36 
Committee) had considered what action might be necessary. As a result, document (a) had 
been prepared. The Presidency invited the Council to: 

• “reach a political understanding” that the third pillar provisions of the Prüm Treaty 
should be incorporated in EU law; 

• welcome the draft Decision (document (a)); and 

• ask the Article 36 Committee to carry forward the work with a view to the adoption 
of the Decision by the Council in June 2007. 

The Presidency’s proposals were endorsed by the Justice and Home Affairs Council at its 
meeting on 15–16 February. 

Document (c) 

6.10 Document (c) has been proposed by all 15 Member States who have signed the Prüm 
Treaty or notified their intention to do so. It is a revised draft of the Decision. The main 
provisions are as follows. 

6.11 Article 2 requires Member States to open and keep national DNA analysis files for the 
investigation of criminal offences. The processing of data in those files by a Member State 
must be done in accordance with the Decision and in compliance with the national law of 
the processing state. 
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6.12 Article 3 provides that Member States must give any other Member State access to the 
“reference data” in their DNA files for the purposes of the investigation of a crime.28 The 
Member State making the enquiry (the receiving State) is authorised to make an automated 
search of the requested State’s database to see if it contains a DNA profile that matches the 
profile held in the receiving State’s database.  

6.13 Article 5 provides that, if a match is found, the requested State is to provide the 
receiving State with personal information about the data subject in accordance with the 
national law of the requested State.  

6.14 Article 7 requires that, if it has not got a matching DNA profile for a particular person, 
the requested State must collect “cellular material” from that person and derive from it the 
person’s DNA profile if the receiving State; 

• specifies the purpose for which the information is required; 

• produces an investigation warrant or suitable statement showing that the legal 
requirements for collecting the material would be satisfied if the person were 
present in the receiving state’s territory; and 

• under the law of the requested State, the requirements for collecting the material 
are satisfied.  

6.15 Articles 8, 9 and 10 make provision about fingerprint data which is similar to the 
provision in Articles 2, 3 and 5 about DNA data. 

6.16 Article 12 requires requested States to provide receiving States with access to their 
vehicle registration data to obtain information about owners, operators and vehicles for the 
purposes of the prevention or investigation of a crime or the maintenance of public order 
and security. The receiving State may make a search only in individual cases and only if it 
has the full chassis number or vehicle registration number. 

6.17 Article 13 requires Member States, either on request or of their own accord, to provide 
other Member States with non-personal information for the prevention of criminal 
offences and to maintain public order and security at major events “with a cross-border 
dimension” and, in particular, sporting events or meetings of the European Council. 

6.18 Article 14 requires Member States to provide, for the same purposes as in Article 13, 
personal data about individuals if there is reason to believe that the person will commit a 
criminal offence or pose a threat to public order and security. Such personal data may be 
processed only for the purposes for which it is supplied and for the particular event 
concerned. The information must be deleted once the purposes for which it is supplied 
have been achieved and, in any event, within a year.  

6.19 Article 16 authorises Member States, on request or of their own accord, to supply 
other Member States with specified personal information because there is reason to believe 
that the data subject will commit terrorist offences. The specified information which may 

 
28 Reference data” means the DNA profile and a reference number; the reference must not contain any information 

which would enable the data subject to be identified. 
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be provided is the data subject’s name and date and place of birth and the reason for the 
belief that the person will commit a terrorist offence. The Member State which supplies the 
information may attach binding conditions on the use of the data. 

6.20 Article 17 authorises a Member State to run joint patrols and other joint operations 
within its territory with other Member States’ law enforcement officers in order to 
maintain public order and security and prevent crime. If its national law allows, the host 
State may (with the seconding State’s consent) confer “executive powers” on the officers 
seconded to the joint operation. 

6.21 Article 18 requires Member States to give each other assistance “in connection with 
mass gatherings and similar major events, and serious accidents, by seeking to prevent 
criminal offences and maintain public order and security… .” 

6.22 Article 19 allows law enforcement officers seconded to a joint operation in another 
Member State to wear their national uniforms and, with the consent of the host State, to 
carry weapons, ammunition and equipment. 

6.23 Articles 24 to 32 make detailed provision about the processing and protection of 
information supplied under the Decision. For example, they require that the protection is 
to be no less than that of Council of Europe Convention 108; and they give the data subject 
the right to know that information about him is held and the right to damages for injury 
from incorrect information. 

6.24 Article 36 authorises the continuation of existing, and the making of new, bilateral or 
multilateral agreement or arrangements between Member States or between them and 
third countries “in so far as such agreements or arrangements provide for the objectives of 
this Decision to be extended or enlarged”. 

The Government’s view 

6.25 The Parliamentary Under-Secretary of State at the Home Office (Joan Ryan) says that 
the Government broadly welcomes the proposed Decision as a way to improve practical 
cooperation between Member States. The provisions on the exchange of information about 
DNA, fingerprints and vehicle registration are consistent with “the principle of 
availability”, which the Government supports.29 The Minister tells us that “The Presidency 
has indicated that whilst this Council Decision [on the incorporation of the Prüm Treaty 
into EU law] is under negotiation they will not be tabling for further discussion the 
separate Commission proposal for a Framework Decision on the exchange of information 
under the principle of availability”.30 

6.26 Commenting on the Articles on the supply of information about DNA and 
fingerprints, the Minister says that the proposal would not give receiving Member States 

 
29 The Hague Programme on security, freedom and justice defines the principle of availability as follows: “throughout 

the Union, a law enforcement officer in one Member State who needs information in order to perform his duties 
can obtain this from another Member State and that the law enforcement agency in the other Member State which 
holds this information will make it available” — Conclusions of the European Council on 4–5 November 2004, Annex 
1, paragraph 2.1, page 27. 

30 (27065) 13413/05: see HC 34–xiv (2005–06), para 1 (11 January 2006). 
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greater access to personal information than is currently available through existing legal 
assistance arrangements; but the right to make automated searches for a data match (“hit”) 
would allow the police to establish more quickly whether relevant information exists in 
another Member State. She says that in Germany and Austria, where parts of the Prüm 
Treaty are already being implemented, the operation of the DNA and fingerprint 
provisions has “resulted in hits on a large number of murders, rapes and other serious 
crimes with a cross-border element”. 

6.27 The Minister also says that the proposed Articles on the sharing of information for the 
prevention of terrorist offences and for the maintenance of public order would not require 
the UK to share any more information than it already does. Article 17, on joint operations, 
makes the exercise of the power subject to national law and so would not give foreign 
police the authority to act on UK soil. Moreover, Article 19 would not “extend the powers 
of foreign police to carry firearms on the UK territory”. 

6.28 The Minister tells us that:  

“We are considering in detail the data protection provisions in the draft Council 
Decision and their relationship with other third pillar instruments, particularly the 
[proposed] Data Protection Framework Decision.31 We believe that they are largely 
consistent with UK national law on the sharing of information with other Member 
States. It should also be noted that if the Data Protection Framework Decision comes 
into force in the future, it will apply to all third pillar measures.” 

6.29 Finally, the Minister tells us that it is considering the financial implications for the UK 
of implementing the proposed Decision and she confirms that the German Presidency 
wishes the Council to reach agreement on the Decision at the JHA Council in June. 

Conclusion 

6.30 We note that the Government broadly supports the draft Decision as a way to 
improve police cooperation. We ask the Minister, therefore, why the Government did 
not become a signatory of the Treaty in 2005 or subsequently; and if it would now wish 
to become party to the Treaty if the draft Decision were not adopted. 

6.31 We attach much importance to the data protection provisions of the draft 
Decision. We should be grateful, therefore, if the Minister would: 

• tell us why the Framework Decision on the exchange of information and 
intelligence between law enforcement authorities,32 which was adopted last 
December, does not make sufficient provision for police cooperation and why 
the incorporation of the Treaty of Prüm is needed, in addition; 

• provide us with a full report on the outcome of the Government’s detailed 
examination of the data protection provisions of document (c); and 

 
31 ((26947) 13563/05: see HC 34–xii (2005–06), para25 (30 November 2005). 

32 Framework Decision 2006/960/JHA. 
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• tell us whether the draft Data Protection Framework Decision would or would 
not take precedence over document (c) if there were a conflict between the data 
protection Articles of the two measures; and whether provision will be made to 
specify how any such conflicts would be resolved. 

6.32 Finally, we ask the Minister to tell us the outcome of the Governmnent’s work on 
the likely cost to the UK of implementing the proposed Decision. 

6.33 Pending consideration of the further information for which we have asked, we 
shall keep document (c) under scrutiny. Document (a) has been superseded by 
document (c); document (b) was considered by the JHA Council in February; and so we 
clear both of those documents. 

 
 



36    European Scrutiny Committee, 12th Report, Session 2006–07 

 

 

7  Procedural rights in criminal proceedings 

(a) 
(27919) 
13116/06 
— 
 
 
 
 
(b) 
(28407) 
16874/06 
 
(c) 
(28349) 
5119/07 
 
 
(d) 
(28350) 
5872/07 

 
Draft Council Framework Decision on certain procedural rights in 
criminal proceedings throughout the European Union 
 
Draft Resolution of the Member States meeting within the Council 
on practical action to promote fairness in criminal proceedings with 
particular reference to access to free legal aid and to an interpreter 
 
 
Draft Council Framework Decision on certain procedural rights in 
criminal proceedings throughout the European Union 
 
 
Draft Resolution of the Member States meeting within the Council 
on practical action to promote fairness in criminal proceedings with 
particular reference to access to free legal aid and to an interpreter 
 
 
Draft Council Framework Decision on certain procedural rights in 
criminal proceedings throughout the European Union 

 
Legal base (a), (b) and (d) Article 31(1)(c) EU; consultation; 

unanimity; (c) —;—; 
Deposited in Parliament (b) 28 February 2007 

(c) and (d) 6 February 2007 
Department Office for Criminal Justice Reform 
Basis of consideration EM of 26 February 2007 
Previous Committee Report (a) HC 34–xl (2005–06), para 7 (1 November 2006); 

and see (27268) 15432/06 HC 34 xxxiv (2005–06) para 
15 (5 July 2006); HC 34–xxvi (2005–06) para 14 (26 
April 2006); HC 34–xxi (2005–06), para 18 (8 March 
2006) 
(b), (c) and (d) None  

To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision (a) and (b) cleared; (c) and (d) Not cleared; further 

information requested 

Background 

7.1 When we considered an earlier version of the draft Framework Decision on procedural 
rights in criminal proceedings, we shared the doubts of the previous Committee (and also 
of Austria, the Czech Republic, Denmark, Ireland, Malta and Slovakia) as to whether the 
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proposal was properly based on Article 31(1)(c) EU,33 since it would have applied also to 
purely internal cases where no question of judicial cooperation or of recognition and 
enforcement in another jurisdiction could arise. We were informed by the Attorney 
General (Lord Goldsmith) that at the Council Working Group meeting on 6 March 2006, 
Member States agreed that there was no evidence, having regard to actual cases, that the 
draft Framework Decision was in fact required to facilitate cooperation. We considered 
that this conclusion fatally undermined any reliance on Article 31(1)(c) EU as the legal 
base for the proposal.  

7.2 The Attorney General informed us that, at the JHA Council in June 2006, a number of 
Member States continued to object on principle that there was no basis in the treaties for 
“such intrusion into wholly domestic situations”. Several Member States, including the UK, 
also expressed concern about the justification for, and dangers of, creating parallel and 
overlapping European jurisdictions on human rights and drew attention to the serious 
concerns which had been expressed in this regard by the Council of Europe to the Austrian 
Presidency. On the other hand, some Member States continued to hold out for a legally-
binding instrument to be agreed in this area.  

7.3 We considered a revised proposal (document (a)) on 1 November 2006. It consisted of 
a draft Framework Decision based on an informal proposal made during the Austrian 
Presidency and dealing with the right to information, to legal assistance, to interpretation 
and to translations of relevant documents. At the same time, the Council also agreed to 
consider a draft resolution based on a proposal by the United Kingdom, the Czech 
Republic, Ireland, Malta, Cyprus and Slovakia with a package of other practical measures 
to enhance compliance with the European Convention on Human Rights (ECHR). The 
question of whether to proceed by way of a binding Framework Decision or a non-binding 
resolution was to be left until later.  

7.4 In his Explanatory Memorandum on document (a) the Attorney General explained 
that the UK’s main high level concern was to avoid unnecessary duplication of the ECHR 
and the risk of legal uncertainty for citizens and Member States, and that the UK was not 
satisfied that the current proposal for a binding Framework Decision was worthwhile and 
believed that practical measures which could bring tangible benefits to the citizen should be 
pursued instead. The Attorney General noted a number of divergences from the principles 
of the ECHR in the text of the Framework Decision. By contrast, the draft resolution was 
designed to encourage Member States to take practical measures based on recognised good 
practice (often deriving from ECHR case law) to improve compliance with the basic 
criminal procedural standards which are set out in Article 6 ECHR. 

7.5 We considered that the Attorney General’s Explanatory Memorandum amply 
demonstrated the dangers of devising at EU level a system of rules in an area which has 
long been occupied by the ECHR. In our view, the draft Framework Decision appeared to 
us to achieve little which was not already provided for by Articles 5 and 6 ECHR, but did so 
in a way which was likely to create confusion and conflict with the ECHR. We therefore 

 
33 Article 34(1) provides for common action on judicial cooperation in criminal matters, which may include (Article 

34(1)(c)) “ensuring compatibility in rules applicable in the Member States, as may be necessary to improve such 
cooperation”. 
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strongly supported the efforts by the Government to promote a resolution instead of a 
draft Framework Decision.  

The revised proposals 

7.6 Document (b) is a revised version of the draft Framework Decision, and is the subject 
of a further revision produced by the German Presidency (document (d)). In response to 
this latter proposal, the UK, Cyprus, the Czech Republic, Ireland, Malta and Slovakia have 
submitted a proposal for a non-binding resolution (document (c)). 

The revised Framework Decision 

7.7 The revised text of the Framework Decision produced by the German Presidency 
(document (d)) continues to make provision for rights to information, to contact a legal 
representative and to interpretation and translation, but a number of amendments have 
been made. 

7.8 Article 1 (which concerns the subject-matter and scope of the proposal) has been 
amended so as to include an express reference to Article 31 EU in stating that the proposal 
is intended to facilitate judicial cooperation in criminal matters, and in particular the 
mutual recognition of judicial decisions. Article 1 also now states that it “extends” the 
rights it establishes to proceedings for the execution of a European Arrest Warrant (EAW) 
or for the “extradition or surrender of an arrested person to an international criminal 
court”.34 Article 1 also provides that the expressions “charged with a criminal offence” and 
“arrested” are to be interpreted in accordance with the case law of the European Court of 
Human Rights relating to Articles 5(1)(c) and 6 of the ECHR. Article 1(4) similarly 
provides that the meaning of those provisions of Articles 2 to 5 of the Framework Decision 
which “correspond” to the rights guaranteed by the ECHR “shall be the same” as those laid 
down by the Convention and the case law of the European Court of Human Rights. Article 
1(5) provides that the reservations made by Member States under Article 57 ECHR “shall 
also apply” with regard to those provisions of the Framework Decision which “correspond” 
to the relevant provisions of the ECHR. 

7.9 Article 2 provides for a right to information, both at the time of arrest and of any 
charge being laid. At the time of arrest, the person is to be informed of the reasons for the 
arrest and of relevant procedural rights which may be exercised at that stage. Where the 
person is charged, the information to be given corresponds to that referred to in Article 
6(3)(a) ECHR (i.e. “the nature and cause of the accusation”).  

7.10 Article 3(1) provides for a right to contact a legal representative on arrest and to have 
such a representative present during questioning, to have the opportunity of consulting 
such a representative privately and to obtain legal assistance of his own choosing and, 
when the interests of justice so require, to be given such assistance free of charge. Where a 
person has been charged, Article 3(2) provides for rights similar to those under Article 

 
34 This formulation seems to exclude cases where a person is extradited to a third State. 
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6(3)(b),(c) and (d) ECHR relating to the preparation of the defence,35 legal assistance and 
the examination of witnesses.  

7.11 Article 4 requires Member States to ensure that a person who is arrested or charged is 
provided with the free assistance of an interpreter if he does not understand or speak the 
language used in court.36 Article 5 similarly requires Member States to ensure that a person 
who is arrested or charged receives, free of charge, a translation of the documents 
“necessary to ensure a fair trial”, if the person concerned does not understand the language 
in which those documents are drawn up. In the case of an arrest, at least those documents 
which are “essential in order to review its legality” are to be translated. 

7.12 An annex to the draft Framework Decision sets out “practical action” which Member 
States “will take”37 to ensure compliance with the fundamental rights established in the 
Framework Decision and in the ECHR. These include providing information on ECHR 
judgments, the provision of a “letter concerning rights” in all the languages of the EU and 
listing the “essential rights” of the person concerned, to provide lists in police stations of 
available lawyers and to develop standards for interpretation. 

The revised draft Resolution 

7.13 A covering note to the draft Resolution (document (c)) recalls that JHA Ministers 
have decided that the Council working group should consider binding and non-binding 
approaches in parallel, and that a proposal to consider only the draft Framework Decision 
was considered at the December JHA Council, but was opposed by several Member States. 
The note calls for “full and fair” consideration to be given to the views of those Member 
States which consider that a non-binding approach in this area is most likely to benefit the 
Union at this stage of its development. 

7.14 The draft Resolution reiterates the commitment of Member States to the ECHR and 
encourages Member States to promote compliance with Articles 5 and 6 ECHR, to ensure 
the dissemination of ECHR case law, to consider a number of “action points” to enhance 
compliance with minimum standards in relation to the provision of information, legal aid 
and the assistance of interpreters and translators and to consider extending and 
participating in peer evaluation mechanisms. 

7.15 The “action points” take the form of a list of questions on access to information, legal 
assistance and interpreters. The questions also refer to a number of recommendations by 
the Council of Europe on enhancing compliance with the ECHR. A final section lists action 
for which the Commission might provide support and financial assistance, including 
support for the introduction of facilities to record proceedings which are conducted 
through an interpreter. 

 
35 Whereas Article 6(3)(b) ECHR refers to ‘adequate time and facilities’ for the preparation of his defence, Article 3(2) 

of the Framework Decision refers to ‘adequate time and opportunity’. It is not clear if any difference is intended. 

36 Cf. Article 6(3)(e) ECHR. 

37 However, the operative parts of the annex require Member States merely to ‘endeavour’ to carry out the specified 
action. 
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The Government’s view 

7.16 In a detailed and helpful Explanatory Memorandum of 26 February 2007, the 
Attorney General (Lord Goldsmith) explains that previous texts of the proposed 
Framework Decision failed because of difficulties in agreeing common standards at EU 
level which added value to the ECHR, but which respected national and constitutional and 
other differences and that “these are difficult and sensitive areas and divergences of view 
remain”. The Attorney General adds that six Member States, including the UK, proposed 
that progress might best be made by a non-binding Resolution, based on practical 
measures, and that it was agreed at the JHA Council in June 2006 that the Council working 
group should consider binding and non-binding approaches in parallel. 

7.17 The Attorney General notes that the proposed Framework Decision is based on 
Article 31 EU, but that the UK has reserved its position on the adequacy of the legal base 
and will review the matter afresh when a final text is presented and its necessity and value 
can be better judged. The Attorney General also states that the UK is not satisfied that the 
position regarding subsidiarity is acceptable and that the UK will review the matter in the 
light of a final proposal. 

7.18 The Attorney General states that the UK’s main high-level concern is to avoid 
unnecessary duplication of the ECHR and the risk of legal confusion and costs for citizens 
and Member States. The Attorney General notes that the Framework Decision would 
create a jurisdiction on procedural rights for the ECJ, which would adopt a purposive 
approach which might lead to the setting out of general principles to be applied by the 
national courts. The Attorney General goes on to make this comment: 

“The more detailed the provisions of the FD [Framework Decision], and the less 
closely aligned those provisions are to the ECHR, the higher the risk that an ECJ 
ruling could determine meaning for Member States. We are not satisfied that the 
current proposal for binding EU law is worthwhile, in an area already well covered 
by the ECHR and overseen by the European Court of Human Rights, as well as the 
domestic courts. We recognise that the ECHR may not be well implemented right 
across the EU but believe that the answer is not new laws and jurisdiction for 
procedural rights, but rather practical, funded measures which can bring tangible 
benefits to the citizen.” 

7.19 In his detailed analysis of the draft Framework Decision, the Attorney General draws 
our attention to the poor drafting of the recitals and to the statement in the fourth recital 
that the Framework Decision is intended to create and confer new rights over and above 
those under the ECHR. These imply an extension of the rights under Article 6 ECHR to 
proceedings for extradition (including under an EAW), whereas the European Court of 
Human Rights has consistently held that the Article 6 ECHR rights do not apply to 
proceedings, such as those for extradition, which do not themselves determine a criminal 
charge against a fugitive. The Attorney General also notes that, in other respects, the draft 
Framework Decision is intended to conform with the ECHR “but the text does not clarify 
precisely which provisions are intended to correspond to the ECHR as regards meaning 
and scope and it is not possible to deduce the answer, even when the rights are dealt with in 
terms which correspond with the ECHR provisions”. 
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7.20 The Attorney General makes a number of detailed comments on the earlier version of 
the draft Framework Decision (document (b)) and notes that the revised version 
(document (c)) provides some welcome clarification of Article 2 but that the Government’s 
principal concerns remain. 

Conclusion 

7.21 We thank the Attorney General for another helpful and informative Explanatory 
Memorandum. The points made underline, in our view, the lack of wisdom of 
proceeding with a binding instrument, such as a Framework Decision, in a field which 
has long been occupied by the ECHR. 

7.22 We therefore repeat our strong support for a resolution, rather than a Framework 
Decision, as we believe this will minimise the risk of conflict with the ECHR and do 
more to promote the adoption of practical measures of benefit to the citizen.  

7.23 We look forward to a further account, in due course, of developments with these 
proposals. We clear documents (a) and (b) on the grounds they have been superseded, 
but we shall hold documents (c) and (d) under scrutiny pending the Minister’s reply. 

 
 
 

8  Jurisdiction and applicable law in matrimonial matters 

(27727) 
11818/06 
+ ADDs 1–2 
COM(06) 399 

Draft Council Regulation amending Regulation (EC) No. 2201/2003 
as regards jurisdiction and introducing rules concerning applicable 
law in matrimonial matters 

 
Legal base Articles 61(c) and 65 EC 
Department Constitutional Affairs 
Basis of consideration Letter of 15 February 2007 
Previous Committee Report HC 34–xxxvii (2005–06), para 4 (11 October 2006) 
To be discussed in Council Not yet fixed 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

8.1 The 1968 Brussels Convention (now Council Regulation 44/2001) prescribes rules on 
jurisdiction for most civil and commercial matters but does not apply to matrimonial 
proceedings. Council Regulation 2201/2003 sets out rules concerning jurisdiction and the 
recognition and enforcement of judgements in matrimonial matters and matters of 
parental responsibility. This Regulation does not, however, determine the applicable law in 
relation to divorce proceedings.  
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8.2 Whether Community law should also determine rules on applicable law in divorce 
proceedings was a question first mentioned in the Vienna Action Plan in December 1999. 
The Hague Programme, adopted by the European Council in November 2004, called upon 
the Commission to bring forward a number of proposals in the area of matrimonial law 
including, in 2005, a draft instrument on the recognition and enforcement of decisions on 
maintenance and proposals on the conflict of laws in matters relating to divorce. In April 
2005 the Commission published a Green Paper on applicable law and jurisdiction on 
divorce matters.  

8.3 In its response to the Commission’s Green Paper the Government expressed 
reservations about the practical difficulties involved in applying systems of foreign law in 
matrimonial proceedings in the Member States. The Government also questioned if the 
problems identified by the Commission in its Green Paper might not be more effectively 
addressed by revision of the existing jurisdictional rules than by the introduction of new 
rules on applicable law. We cleared the Green Paper from scrutiny on 20 July 2005 
expressing agreement with the Government’s reservations. 

The draft Council Regulation 

8.4 The proposed Council Regulation follows on from the Commission Green Paper on 
applicable law and jurisdiction in divorce matters and is intended to simplify and facilitate 
divorce proceedings between EU citizens of different nationalities or resident in different 
Member States.  

8.5 Under the existing jurisdiction rules of Council Regulation 2201/2003 (the “Brussels II 
Regulation”) “international” couples who wish to divorce may choose between several 
alternative grounds of jurisdiction in initiating proceedings in a court in an EU Member 
State. Once divorce proceedings have been initiated before a court in the European Union, 
the applicable law is then determined according to the domestic conflict of laws rules. 
There are, however, significant differences between the conflict of laws rules of the various 
Member States.  

8.6 The proposal would amend and complement the existing regime under Regulation 
2201/2003 in the following respects:  

• First, the proposal would introduce a new Article 3a into the Brussels II Regulation 
which would permit the parties to agree to a jurisdiction on the grounds of 
substantial connection with that jurisdiction. In addition to the grounds of 
jurisdiction already listed in the Brussels II Regulation, the proposal envisages that 
substantial connection may be established on the grounds that the place in 
question was the last common habitual residence for a minimum period of three 
years or where one of the spouses is a national of that Member State or, in the case 
of the United Kingdom and Ireland, has his or her “domicile in one of the latter 
countries”. Any agreement conferring jurisdiction must be in writing and signed 
by both parties. It can be entered into at any time before proceedings are initiated 
anywhere in the EU;  

• Secondly, the proposal would introduce a new residual jurisdiction rule under 
Article 7 of the Brussels II Regulation. The proposed Article 7 is intended to close 
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the single “jurisdiction gap” which the Commission suggests exists under the 
current rule, and which (it is suggested) can lead to situations where no court 
would have any jurisdiction to deal with a divorce case. In such situations the 
proposed new Article 7 would allow courts of a Member State to establish 
jurisdiction simply on the basis of common previous habitual residence in the 
territory of their Member State or the fact that one spouse is a national of that 
Member State, or, in the case of United Kingdom or Ireland, if he or she is 
domiciled in one of these countries; 

• Thirdly, the proposal would permit spouses to choose the applicable law. Such 
agreement would again have to be in writing and signed by both spouses, and 
could likewise be entered into at any time before proceedings are initiated 
anywhere in the EU; and 

• Finally, the proposal would harmonise the conflict of laws rules operating in the 
absence of choice by the parties. This would mean that the same rules would 
determine the applicable law in divorce cases involving spouses from more than 
one Member State.       

The Government’s view 

8.7 When we originally looked at this proposal in October 2006 we reminded the 
Government of the reservations it had originally expressed in relation to the Green Paper 
underlying this proposal. We also asked the Government to clarify: 

• if the Government’s thinking were still consistent with the views expressed in 
relation to the Green paper and, if not, if the Government intended to opt into this 
proposal; 

• how the proposed harmonisation of the conflict of laws rules in the absence of 
choice by the parties could be regarded as “necessary for the proper functioning of 
the internal market” for the purposes of Article 65 EC; 

• the compatibility of the proposal with a principle of subsidiarity; and, finally, 

• if, given that legal problems associated with ‘international marriages’ are not 
restricted to marriages between EU nationals, the Government agreed that the 
Hague Conference on private international law could deal more appropriately with 
this issue. 

8.8 The Parliamentary Under-Secretary of State in the Department for Constitutional 
Affairs (Baroness Ashton) replied to our questions on 15 February 2007. Her reply reads as 
follows: 

“I am writing at this juncture to bring the Committee up to date with the Rome III 
proposal on divorce. 

“I am aware that I have not written to you since your helpful comments in October. 
As you know, the deadline by which the Government had to decide whether to opt-
in to the proposal at fell at the end of October. I can confirm that the Government 
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decided not to opt-in on this occasion under the terms of our protocol to Title IV of 
the TEC. It is a matter of record that the Republic of Ireland also decided not to opt-
in. 

“You raised a question about how proposed harmonisation of conflict of law rules in 
the absence of choice by the parties could be necessary for the proper functioning of 
the internal market. The Commission argues that the proposal would facilitate the 
proper functioning of the internal market since ‘it will eliminate any obstacles to the 
free movement of persons who are currently faced with problems due to the 
remaining differences between the national laws with regard to applicable law and 
jurisdiction in matrimonial matters.’ The Commission has, however, brought 
forward no evidence to demonstrate that this is a real problem, and the Government 
remains to be satisfied that such rules are genuinely necessary for the proper 
functioning of the internal market. 

“You asked what test the Government view thought might be appropriate 
concerning the compatibility of the proposal with the subsidiarity principle. This is 
linked with the question of the adequacy of Article 65 as a Treaty base. The 
Government would be satisfied that the subsidiarity principle had been satisfied on 
this occasion if it were shown convincingly that the proposal pursued a Community 
objective, such as the functioning of the internal market. As I have said, the 
Government is not persuaded of this. 

“We share the concerns expressed by the Committee about complexity and expense 
of proceedings likely to result from applying foreign law in the UK courts. 

“Lastly, you asked whether problems associated with ‘international marriages’ might 
not be better dealt with in the Hague Conference, having regard in particular to the 
fact that any such problems are not limited to persons of European nationalities. The 
Government is a strong supporter of the work of the Hague Conference, but before 
lending explicit support to this idea we would want to see a scoped out proposal 
demonstrating that there was need for an international instrument in this area and 
that there was a reasonable likelihood of agreement. 

“The UK is keeping a watching brief as the proposal is considered in the Council 
working group. Other delegations are also experiencing difficulties with the 
proposed rules on applicable law but do not share our ability not to opt-in. There 
must be a real risk that one or more of them may veto the proposal, given the 
requirement of unanimity unless some accommodation can be found.” 

Conclusion 

8.9 We thank the Minister for her detailed and reassuring answers. We welcome the 
Government’s approach and have no further questions to the Minister. Accordingly, we 
are content to clear the document. 
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9  Global Energy Efficiency and Renewable Energy Fund 

(27906) 
13809/06 
+ ADDS 1–2 
COM(06) 583 

Commission Communication mobilising public and private finance 
towards global access to climate-friendly, affordable and secure 
energy services: The Global Energy Efficiency and Renewable Energy 
Fund 

 
Legal base — 
Department Environment, Food and Rural Affairs 
Basis of consideration Minister’s letter of 26 February 2007 
Previous Committee Report HC 41–viii (2006–07), para 1 (30 January 2007) 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

9.1 According to the Commission, most parts of the world have enjoyed unprecedented 
economic growth since the early 1990s, accompanied by a 20% increase in oil 
consumption, and it points out that the International Energy Agency (IEA) estimates that 
energy demand will increase by more than 60% by 2030, requiring an estimated investment 
of $16 trillion over the next 25 years. The Commission says that there is thus a need for 
“profound” changes in the way in which energy services are delivered and energy sources 
used, and it has drawn attention to the agreement at the World Summit for Sustainable 
Development in 2002 that the share of renewables in the global energy mix should be 
“urgently and significantly” increased. The Commission has also noted that the bulk of the 
investment required will have to come from private sources, and that there is a need to 
create the right incentives to ensure that such investment will be forthcoming.  

9.2 The Commission therefore put forward in October 2006 this Communication, which 
proposes that a Public Private Partnership — the Global Energy Efficiency and Renewable 
Energy Fund (GEEREF) — should be set up to mobilise private investments, particularly in 
developing countries and emerging economies. The Fund, which would be a separate legal 
entity, would have an initial contribution of €80 million from the Commission over the 
period 2007–10, and €20 million from other sources. This would be used to set up regional 
sub-funds, in the expectation that this would encourage over time an additional €1 billion 
from other sources, representing a leverage factor of around 12. The Fund would be used 
to support renewable energy and energy efficiency projects involving proven technologies38 
in various areas,39 and would be divided between high, medium and low risk projects, with 
the Fund’s proportional contribution increasing in line with the risk involved. The 
Commission also believes that the Fund would be financially sustainable and revolving, 
though it adds that, given the implicit risk in investing in untested markets in developing 

 
38 Such as biomass and hydro and on-shore wind power. 

39 Sub-Saharan Africa, the Caribbean and Pacific Island states, the countries of the European Neighbourhood, Latin 
America and Asia. 



46    European Scrutiny Committee, 12th Report, Session 2006–07 

 

countries, it is “under pessimistic assumptions possible that 100% capital recovery will not 
the achieved”. 

9.3 In our Report of 30 January 2007, we noted that the Government had said that the 
proposal was highly supportive of the UK objectives of encouraging renewable energy and 
energy efficiency, as a key element in meeting global energy demand in a sustainable way. 
However, we went on to raise two concerns, which had not been addressed in the 
Government’s Explanatory Memorandum. First, since the success of the proposal 
obviously depends critically upon whether the high leverage it envisages can be achieved in 
practice, we asked for the Government’s views on this. Secondly, we noted the 
Commission’s confidence that the Fund would be sustainable, except under certain 
pessimistic assumptions, and we asked whether the Government shared that confidence.  

Minister’s letter of 26 February 2007 

9.4 We have now received a letter of 26 February 2007 from the Minister for Climate 
Change and Environment at the Department of Environment, Food and Rural Affairs (Mr 
Ian Pearson) addressing these two issues, following clarification from the Commission. 

9.5 On the question of the fund’s leverage potential, he points out that what is envisaged 
here is in line with similar funds elsewhere in the small and medium scale renewables 
sector, and that the large size and the structure of the Fund means that a relatively high 
ratio is possible. He also suggests that, insofar as more risk will be borne by public capital, 
its attractiveness to private investors may be increased, thus increasing its leverage 
potential. 

9.6 On the Fund’s sustainability, the Minister says that the Government agrees with the 
Commission that, in attempting to develop new markets and address the lack of 
investment in areas of perceived high risk and low return, such as Africa, there is an 
inherent vulnerability. However, he points out that it is this risk, and the lack of investment 
in sustainable energy sources which makes public sector intervention necessary. He adds 
that, according to the Commission, there are “very positive” early signs for the 
development of the Fund, in that there are already more than 30 short listed potential 
investment projects in the pipeline, providing a good spread of risk and geographical 
location. Also, in addition to the initial €80 million pledged by the Commission, there have 
been pledges of €24 million and €8 million respectively from the German and Italian 
governments, as well as expressions of interest from the Dutch and Norwegian 
governments. He suggests that this — together with interest from financial development 
institutions, and the increased political momentum for an increase in global investment in 
renewable energy — indicates an optimistic outlook for the Fund. 

Conclusion 

9.7 We are grateful to the Minister for his response to our questions, and we now clear 
the document. However, we hope that the Government will monitor the operation of 
the Fund, and let us know if the issues we have raised should give rise to difficulties 
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10  Management of deep sea fish stocks 

(28343) 
5881/07 
COM(07) 30 

Commission Communication: Review of the management of deep sea 
fish stocks 

 
Legal base — 
Document originated 29 January 2007 
Deposited in Parliament 5 February 2007 
Department Environment, Food and Rural Affairs 
Basis of consideration EM of 26 February 2007 
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

10.1 Although the Community has for many years now set limitations on catches of the 
main species in its waters, it has done so only relatively recently in the case of deep sea 
species (generally considered to be those which live at depths greater than 400 metres). It 
has therefore sought in this Communication to assess the effectiveness of the measures 
which have been taken so far in Community waters, and in the regulatory areas of the 
North East Atlantic Fisheries Commission (NEAFC) and the Committee for the Eastern 
Central Atlantic Fisheries (CECAF). 

The current document 

10.2 The Commission notes that, because of the depth at which they live, the food available 
for these species is limited, and that they are therefore typically long-lived, slow-growing 
and late-maturing. In addition, they are generally of low fecundity, all of which makes 
them particularly vulnerable to over-fishing. The Commission also points out that the 
fisheries on these species generally developed before sufficient information was available 
for the International Council for the Exploration of the Sea (ICES) to provide management 
advice, but that the most exploited of them were considered to be outside safe biological 
limits, requiring immediate reductions in fishing effort. 

10.3 More specifically, the Commission observes that total allowable catches (TACs) were 
first introduced for certain of these species in 2002, on the basis of catches between 1990 
and 1999, and that subsequent TACs — which have also applied to the new Member States 
— have been set two years at a time, reflecting the frequency of the relevant scientific 
advice. These TACs have been accompanied by limitations on fishing effort, under which 
all vessels which capture more than 10 tonnes of these species a year are required to have a 
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fishing permit, with an upper limit being imposed on their aggregate capacity and special 
reporting and control arrangements being imposed. 

10.4 In assessing the effectiveness of these measures, the Commission says: 

• that the TACs have been set at somewhat arbitrary levels, albeit much higher than 
would have been required by the precautionary principle, but that they have 
subsequently been reduced (though by a smaller amount than the Commission 
itself would have wished); 

• that, since deep sea fisheries (with few exceptions) catch a mixture of species, TACs 
for the various stocks need to fixed relative to each other at levels which minimise 
discards and by-catches — a process which it says is extremely difficult, even for 
shallow-water fisheries for which much more information is available; 

• that the problem of managing these species is increased by the lack of knowledge of 
their geographical stock structure, and the huge management areas involved; 

• that, although TACs have probably helped to curb fishing mortality, they need to 
be complemented by other measures, in particular restrictions on fishing effort; 

• that the effort limits actually established have nevertheless probably had little effect, 
because shortcomings40 in the way in which they have been calculated have led to 
them be set at too high a level; and 

• that there have also been shortcomings in Member States’ arrangements for 
collecting and providing information on fishing activity, for identifying designated 
ports for landings, for providing information on vessels holding the necessary 
licences. 

The Government’s view 

10.5 In his Explanatory Memorandum of 26 February 2007, the Minister for Local 
Environment, Marine and Animal Welfare at the Department of Environment, Food and 
Rural Affairs (Mr Ben Bradshaw) says that the UK welcomes this Communication, which 
presents very clearly the shortcomings of the existing system. He says that the Government 
agrees with all the points made by the Commission, and that it has always held the view 
that TACs are not the best way to manage these fisheries, and that there should be greater 
emphasis on effort restrictions. Consequently, whilst it welcomes the reductions in the 
TACs adopted for 2007 and 2008,41 it considers that the whole system should be reviewed 
to ensure that it is working properly, including control and enforcement, with the limits 
placed on capacity being revisited to see if they are as effective as they might be. He also 
suggests that it is crucial that more data is gathered to help ICES produce detailed advice. 

10.6 The Minister says that it is not clear what follow up action the Commission now 
envisages, and that the UK will be asking what it has in mind. 

 
40 For example, the capacity set includes many vessels fishing primarily for shallow-water species, with only marginal 

catches of deep-sea stocks. 

41 (27882) 13421/06: see HC 34–xlii (2005–06), para 10 (7 November 2006). 
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Conclusion 

10.7 This Communication provides an interesting insight into the problems which the 
Community has encountered in its recent attempts to manage these fisheries, and, for 
that reason, we think it should be drawn to the attention of the House. However, as we 
noted when we reported on the proposal setting the total allowable catches for 2007 and 
2008, the UK is not a major participant in these fisheries, and we are therefore clearing 
the document. 

 
 
 

11  Green paper on consumer law 

(28372) 
6307/07 
COM(06) 744 

Commission Green Paper on the review of the consumer acquis 

 
Legal base — 
Document originated 8 February 2007  
Deposited in Parliament 16 February 2007  
Department Trade and Industry 
Basis of consideration EM of 2 March 2007 
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared; but further information requested 

Background 

11.1 In 2004, the Commission began a review of the following eight Directives on 
consumer protection: 

• the Doorstep-Selling Directive (Council Directive 85/577/EEC: OJ No. L 372, 
31.12.1985, p.31); 

• the Package Travel Directive (Council Directive 90/314/EEC: OJ No. L 158, 
23.6.1990, p.59); 

• the Unfair Contract Terms Directive (Council Directive 93/13/EEC: OJ No. L 95, 
21.4.1993, p.29); 

• the Timeshare Directive (Directive 94/47/EC: OJ No. L 280, 29.10.1994, p.83); 

• the Distance-Selling Directive (Directive 97/7/EC: OJ No. L 144, 4.6.1997, p. 19); 

• the Price Indication Directive (Directive 98/6/EC: OJ No. L 80, 18.3.1998, p.27); 
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• the Injunctions Directive(Directive 98/27/EC: OJ No. L 166, 11.6.1998, p.51); and 

• the Sale of Consumer Goods Directive (Directive 1999/44/EC: OJ No. L 171, 
7.7.1999, p.12). 

11.2 The Commission has conducted the review through an analysis of the implementation 
and application of the Directives by Member States; research on the way consumers and 
businesses perceive the existing legislation and its effects on cross-border trade; and 
meetings with experts and interested bodies. 

The Green Paper 

11.3 The Commission says that most of the Community’s current consumer protection 
legislation “no longer meets the needs of today’s rapidly evolving markets”.42 For example, 
on-line auctions are not covered by the legislation. Moreover, the existing Directives allow 
Member States to have their own more stringent rules because the Community legislation 
sets minimum standards (“minimum harmonisation”). Because minimum harmonisation 
allows wide variations in consumer protection, consumers cannot be sure that the level of 
protection that they enjoy in their home Member State will be available if they buy from 
elsewhere in the EU. And there are inconsistencies between the Directives themselves. The 
present Community legislation can lead to confusion, litigation and extra compliance costs 
for producers. These weaknesses discourage cross-border trade and the free movement of 
goods within the internal market.  

11.4 Accordingly, the Green Paper seeks views on three policy options: 

• do nothing; 

• adopt the “vertical approach”; or  

• adopt the “mixed approach”. 

11.5 Under the vertical approach, each existing Directive would be retained and amended 
to remove inconsistencies with other Directives and to fill gaps caused by changes in 
technology or market conditions.  

11.6 Commenting on the mixed approach, the Commission says: 

“There are a number of issues which are common to all directives forming part of the 
Consumer acquis. Definitions of basic notions such as consumer and professional, the 
length of cooling off periods and the modalities for the exercise of the right of 
withdrawal are examples of issues that are of relevance in the context of several 
directives. These common issues could be extracted from the existing directives and 
regulated in a systematic fashion in a horizontal instrument … A second part of the 
horizontal instrument could regulate the contract of sale, which is the most common 
and broad consumer contract. For this reason, the Consumer Sales Directive would 
be included in the horizontal instrument. This approach would simplify and 
rationalise the consumer acquis in line with Better Regulation principles. It would 

 
42 Green Paper, page 6, section 3.1, first paragraph. 
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repeal … the existing consumer directives fully or in part, and so reduce the volume 
of the acquis. 

“The horizontal instrument will have to be complemented by a certain number of 
vertical actions … wherever needed (‘mixed approach’).”43 

11.7 The Green paper also says that the horizontal legislation could either cover all 
business-to-consumer transactions within a Member State and across the EU or deal only 
with cross-border transactions or cover only “distance” transactions whether domestic or 
cross-border.44 

11.8 A further possibility would be to replace the current minimum harmonisation of 
consumer protection by full harmonisation, setting EU-wide standards and removing the 
discretion now available to Member States to decide their own standards above the 
Community minimum. Alternatively, there could be a combination of minimum 
harmonisation with a mutual recognition clause. Each Member State would be able to 
introduce its own stricter standards for products manufactured in its area but would not be 
entitled to impose those requirements on businesses established in other Member States in 
a way which would create unjustified restrictions on the freedom to provide services or the 
free movement of goods. 

11.9 Annex I of the Green Paper lists 30 subjects on which the Commission invites views 
by 15 May. For example, it asks how the notions of “customer” and “professional” should 
be defined and offers options for the definitions and whether there should be a general 
duty in consumer contracts to act in accordance with the principles of good faith and fair 
dealing.  

The Government’s view 

11.10 The Minister for Trade, Investment and Foreign Affairs at the Department of Trade 
and Industry (Mr Ian McCartney) tells us that: 

“The UK would not want to see any legislative proposals which involved a 
disproportionate increase in burdens on business and which could create barriers to 
the internal market. Any proposals for a revision of existing provisions will need to 
produce sufficient benefits to justify the cost of implementing the changes and any 
increases in consumer protection should be based on clear evidence of need.” 

11.11 Commenting on the merits of the option of maximum harmonisation, the Minister 
says that the Government believes that: 

“maximum harmonisation worked well in the Unfair Commercial Practices 
Directive and our general view is that where action is required to remove barriers to 
the Single Market, maximum harmonisation of some detailed consumer protection 
law (at a sensible level) or the establishment of full mutual recognition of national 
laws may be necessary. The UK would however want to balance the retention of our 

 
43 Green Paper, section 4.2, pages 8 and 9. 

44 Distance transactions are transactions which are not made face-to-face but, for example, by telephone. 
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own strong levels of consumer protection against the benefits of a clear consumer 
framework across the Single Market.” 

11.12 The Government drew the Green Paper to the attention of interested bodies, such as 
consumers’ and business organisations, on the day of publication. It also asked for copies of 
the comments the bodies will send the Commission in response to the questions in Annex 
I of the Green Paper. The Department of Trade and Industry will have meetings with 
consumers, businesses and regulators as part of the preparation of the Government’s own 
response to the Green Paper. 

Conclusion 

11.13 We are grateful to the Minister for his clear statement of the Government’s initial 
views on the document. In our view, the Green Paper makes a valuable contribution to 
the consideration of how the EC might best help improve consumer protection in a 
proportionate way and remove unjustified barriers to the free movement of goods and 
services within the single market. 

11.14 Any new proposals for legislation that emerge from the consultations will come 
to us for detailed consideration. We are, therefore, content to clear the Green Paper 
from scrutiny. We should, however, be grateful if the Minister would tell us if he has 
sent the Green Paper to the Trade and Industry Committee and asked if it has any views 
on the Commission’s questions. We should also be grateful if he would send us a copy 
of the Government’s response to the Green Paper and a summary of the comments the 
Department receives from consumers and businesses. 
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12  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Foreign and Commonwealth Office 

(28371) 
6300/07 
COM(07) 42 

Draft Council Regulation amending Regulation (EC) No. 2007/2000 
introducing exceptional trade measures for countries and territories 
participating in or linked to the European Union's Stabilisation and 
Association process. 

(28418) 
— 
— 

Draft Common Position renewing restrictive measures against certain 
officials of Belarus. 

Department for International Development 

(28403) 
6484/07 
COM(07) 57 

Draft Council Decision on the position to be taken by the Community 
within the ACP-EC Council of Ministers regarding a decision 
amending ACP-EC Council of Ministers Decision No. 3/2001 on the 
allocation of resources to Somalia from the 8th and 9th European 
Development Fund. 
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Formal minutes 

Wednesday 7 March 2007 

Members present: 

Mr Michael Connarty, in the Chair 

Mr David S Borrow 
Mr James Clappison 
Ms Katy Clark 
Jim Dobbin 

 Nia Griffith 
Mr David Heathcoat-Amory  
Mr Anthony Steen 
Richard Younger-Ross 

The Committee deliberated. 

The Special Framework of Assistance for traditional suppliers of bananas: Mr Gareth 
Thomas MP, Parliamentary Under-Secretary of State, Department for International 
Development, Mr Rob Rudy, Head of Development Policy Section, European Union 
Department and Ms Laura Kelly, Senior Trade and Agriculture Advisor, Department for 
International Development, were examined. 

 
Draft Report, proposed by the Chairman, brought up and read. 

Ordered, That the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 9.6 read and agreed to. 

Paragraph 9.7 read, amended, and agreed to. 

Paragraphs 10.1 to 11.12 read and agreed to. 

Paragraphs 11.13 and 11.14 read, amended, and agreed to. 

Paragraph 12 read and agreed to. 

Resolved, That the Report be the Twelfth Report of the Committee to the House. 

Ordered, That the Chairman do make the Report to the House. 

The Committee further deliberated. 

 
 

[Adjourned till Wednesday 14 March at 2.30 p.m. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European 
Union documents and— 
 
a) to report its opinion on the legal and political importance of each such document and, where it 

considers appropriate, to report also on the reasons for its opinion and on any matters of 
principle, policy or law which may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to 
Standing Order No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 
The expression “European Union document” covers — 
 
i) any proposal under the Community Treaties for legislation by the Council or the Council acting 

jointly with the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the 
European Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the 
Treaty on European Union which is prepared for submission to the Council or to the European 
Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI 
of the Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union 
institution for or with a view to submission to another Union institution and which does not 
relate exclusively to consideration of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of 
the Crown. 

 
The Committee’s powers are set out in Standing Order No. 143. 
 
The scrutiny reserve resolution, passed by the House, provides that Ministers should not give 
agreement to EU proposals which have not been cleared by the European Scrutiny Committee, or on 
which, when they have been recommended by the Committee for debate, the House has not yet 
agreed a resolution. The scrutiny reserve resolution is printed with the House’s Standing Orders, 
which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
Richard Bacon MP (Conservative, South Norfolk) 
David S. Borrow MP (Labour, South Ribble) 
William Cash MP (Conservative, Stone) 
James Clappison MP (Conservative, Hertsmere) 
Katy Clark MP (Labour, North Ayrshire and Arran) 
Wayne David MP (Labour, Caerphilly) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Nia Griffith MP (Labour, Llanelli) 
David Hamilton MP (Labour, Midlothian) 
David Heathcoat-Amory MP (Conservative, Wells) 
Jimmy Hood MP (Labour, Lanark and Hamilton East) 
Lindsay Hoyle MP (Labour, Chorley) 
Angus Robertson MP (SNP, Moray) 
Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 




