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Notes 

Numbering of documents 

Three separate numbering systems are used in this Report for European Union 
documents: 
 

Numbers in brackets are the Committee’s own reference numbers. 
 
Numbers in the form “5467/05” are Council of Ministers reference 
numbers. This system is also used by UK Government Departments, by the 
House of Commons Vote Office and for proceedings in the House. 
 
Numbers preceded by the letters COM or SEC are Commission reference 
numbers. 

 
Where only a Committee number is given, this usually indicates that no official 
text is available and the Government has submitted an “unnumbered 
Explanatory Memorandum” discussing what is likely to be included in the 
document or covering an unofficial text. 

Abbreviations used in the headnotes and footnotes 

EC (in “Legal base”) Treaty establishing the European Community 
EM Explanatory Memorandum (submitted by the Government to the 

Committee) 
EP European Parliament 
EU (in “Legal base”) Treaty on European Union 
GAERC General Affairs and External Relations Council 
JHA Justice and Home Affairs 
OJ Official Journal of the European Communities 
QMV Qualified majority voting 
RIA Regulatory Impact Assessment 
SEM Supplementary Explanatory Memorandum 

Euros 

Where figures in euros have been converted to pounds sterling, this is normally 
at the market rate for the last working day of the previous month. 

Further information 

Documents recommended by the Committee for debate, together with the times 
of forthcoming debates (where known), are listed in the European Union 
Documents list, which is in the House of Commons Vote Bundle on Mondays and 
is also available on the parliamentary website. Documents awaiting 
consideration by the Committee are listed in “Remaining Business”: 
www.parliament.uk/escom. The website also contains the Committee’s Reports. 
 
Letters sent by Ministers to the Committee about documents are available for 
the public to inspect; anyone wishing to do so should contact the staff of the 
Committee (“Contacts” below). 

Contacts 

All correspondence should be addressed to the Clerk of the European Scrutiny 
Committee, House of Commons, 7 Millbank, London SW1P 3JA. The telephone 
number for general enquiries is (020) 7219 3292/5465. The Committee’s email 
address is escom@parliament.uk 
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1  Emissions from road transport and inland waterways 

(28351) 
6145/07 
+ ADDs 1–2 
COM(07) 18 

Draft Directive amending Directive 98/70/EC as regards the 
specification of petrol, diesel and gas-oil and introducing a 
mechanism to monitor and reduce greenhouse gas emissions from 
the use of road transport fuels and amending Council Directive 
99/32/EC as regards the specification of fuel used by inland waterway 
vessels and repealing Directive 93/12/EEC 

 
Legal base Articles 95 and 175EC; co-decision; QMV 
Document originated 31 January 2007 
Deposited in Parliament 8 February 2007 
Department Transport 
Basis of consideration EM of 22 February 2007 
Previous Committee Report None, but see footnotes 2 and 3 
To be discussed in Council (Possibly) June 2007 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information awaited 

Background 

1.1 The impact on the environment and human health of emissions from vehicles and 
other forms of transport has long been recognised, as has the link between such emissions 
and quality standards for petrol and diesel fuels. In particular, Directive 98/70/EC (as 
amended)1 lays down minimum requirements for such fuels, notably as regards their lead 
content, when used in on and off road vehicles, whilst Council Directive 1999/32/EC 
establishes sulphur limits for fuel used in inland waterway vessels. In the meantime, the 
need to limit emissions from these sources has been accentuated by the commitments on 
greenhouse gas emissions which the Commission has entered into under the Kyoto 
Protocol, whilst the Thematic Strategy on Air Pollution2 envisages significantly higher air 
quality goals for the Community. 

The current proposal 

1.2 In this document, the Commission has proposed the following changes: 

— Petrol vapour pressure limits 

Directive 98/70/EC currently limits the maximum vapour pressure of petrol 
distributed during the summer, in order to control the emission through evaporation 
of hydrocarbons (which are precursors to the formation of ground-level ozone, and, 
in some cases, carcinogenic), but Member States with so-called “Arctic conditions”, 
which currently includes the UK, are allowed to relax this limit to aid vehicles 

 
1 By Directive 2003/17/EC, which introduced more stringent conditions regarding sulphur content. 

2 (26900) 12735/06: see HC 34–x (2005–06), para 8 (16 November 2006). 
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starting in cold summer conditions. This proposal would introduce a new definition 
of “Arctic or severe” conditions based on average winter temperatures being below 
the Community average, and would limit the vapour pressure relaxation to regions 
meeting those conditions. It would also introduce a separate vapour pressure 
relaxation for petrol containing ethanol. 

— Ethanol-petrol blends 

The ethanol content of petrol is currently limited to 5%, and this proposal would 
allow the introduction of a petrol blend with up to 10% ethanol, which would be 
marked as “high biofuel petrol”, with fuel meeting the current 5% limit being marked 
as “low biofuel petrol”. 

— Polycyclic Aromatic Hydrocarbon (PAH) content of diesel 

Many PAH emission are carcinogenic, and the proposal would reduce their 
maximum permissible content in diesel from 11% to 8%. 

— Fuel additives 

Metallic additives are not widely used in fuel within the Community at present 
(other than in certain niche markets), and there are concerns that some may impair 
the functioning of certain vehicle technologies or result in the emission of metallic 
particles which could damage health. This proposal would require the Commission 
to develop a testing methodology for approving such additives for use in fuels. 

— Off-road gas oil requirements 

The current requirements for gas oils used in non-road machinery limit the content 
of sulphur to 2000mg/kg, reducing to 1000mg/kg from 1 January 2008. The proposal 
would reduce this limit to 10mg/kg from 31 December 2009, making such fuel 
virtually sulphur free, whilst for inland waterway fuel, the limit would be set at 
300mg/kg from this latter date, falling to 10mg/kg from 31 December 2011. 

— Life cycle reduction of carbon dioxide 

The proposal would require suppliers to report on the life cycle carbon dioxide 
emissions of their fuels, and to reduce these (per unit of fuel energy) by 1% a year 
between 2010 and 2020.  

1.3 In addition, the Commission would be required to report to the Council and the 
European Parliament every three years on the progress made towards these objectives, 
accompanied by proposals where appropriate. 

The Government’s view 

1.4 In his Explanatory Memorandum of 22 February 2007, the Minister of State at the 
Department of Transport (Dr Stephen Ladyman) says that the Government is still 
considering the policy implications of the proposal, but has a number of initial comments, 
as follows: 
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• as regards petrol vapour pressure limits, he says that the proposal would most likely 
result in a tighter limit applying to petrol in the UK, which would impose costs on 
refiners without any benefits having been quantified by the Commission: he also 
suggests that, since the proposed relaxation would apply in the summer, it is 
“highly illogical” to base eligibility for it on winter temperatures; 

• he says that it might be more effective simply to increase the current limit for 
ethanol content from 5% to 10% without creating an additional grade of petrol, 
since the marketing of the two grades side by side is unlikely to be viable in the UK, 
due to limitations in the distribution chain and on the space available on filling 
station forecourts; 

• on the basis of the Commission’s impact assessment, the case for reducing the PAH 
content of diesel is unclear, with evidence of the link between the PAH content of 
fuel and emission levels being equivocal, the contribution of road transport to 
airborne concentrations of PAH being small, and vehicle after-treatment systems 
delivering major emission reductions in the absence of any tightening of fuel 
standards: however, since the UK already meets the proposed 8% limit, there 
would be no compliance costs here; 

• the costs of reducing off-road gas oil sulphur content to 50mg/kg or lower were 
considered when Directive 2004/26/EC (which sets engine emissions standards for 
non-road mobile machinery) was negotiated, and, as contamination in the 
distribution chain would make it extremely difficult to deliver gas oil with only 
10mg/kg of sulphur, it might be appropriate to allow some flexibility, given that 
emissions control technology can operate reliably on fuel of 50mg/kg sulphur; and 

• there does not appear to be any justification for applying the 10mg/kg standard to 
inland waterway fuel, as the emissions control technology for these engines does 
not require it, and any consequent reduction in sulphur dioxide or particulate 
emissions is likely to be negligible: on the other hand, this is said to be a minor 
issue, as inland waterway fuel demand is unlikely to be sufficient to justify 
distributors supplying a separate grade of gas oil from that used in other off-road 
machinery. 

1.5 The Minister’s main comments relate to the proposed requirements for lifecycle carbon 
dioxide reductions, which he says will have major implications, not only in terms of costs, 
but also for agricultural land use and biodiversity, since the only way of meeting this target 
is through increased use of biofuels. The Minister adds that the Commission has not 
consulted on this issue, but that it has indicated that it expects the carbon dioxide 
reduction targets to be achievable if 14% of road fuel by energy content was biofuel. 
However, he points out that this appears to assume a very low baseline biofuel penetration 
in 2010 (as well as penalising Member States which have taken early action to roll-out 
biofuels), and that it makes optimistic assumptions about the lifecycle carbon dioxide 
savings of future biofuels, where typical savings to date would imply the need for a 20% 
increase in biofuel content by 2020. He also notes that the target is substantially more 
ambitious than the 10% biofuel inclusion rate which the Commission had been planning to 
introduce over the same period by amending the Biofuels Directive. 
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1.6 The Minister adds that environmental non-governmental organisations have expressed 
concern that the Commission does not appear to have assessed whether this volume of 
biofuel can be produced by available agricultural land within the Community, or what the 
biodiversity impact would be, both within the Community and elsewhere (for example, 
increased use of palm oil has been associated with tropical deforestation in south east Asia). 
He also believes that the proposal fails to address the current limitation on the volume of 
biofuels which may be blended into petrol and diesel. In particular, he points out that the 
current European industry standard for diesel (EN590) only permits 5% biodiesel by 
volume, and that vehicle manufacturers generally only warrant their vehicles for use with 
petrol and diesel meeting this standard. Moreover, even if the proposal were to lead to a 
new grade of petrol with 10% bioethanol, the carbon dioxide reduction achievable by 
increased biofuel uptake would be restricted to about 3%: and, although the target could 
still be met if a high proportion of fuel sold had a biofuel content in excess of 30% (or 
comprised non EN590 compliant diesel), this is probably unachievable in practice, as such 
fuels are not compatible with the existing diesel fleet. Finally, the Minister points out that 
these proposals need to be compatible with the recommendations put forward by the 
Commission in its Communication,3 which we considered recently, giving a progress 
report on the use made by Member States so far of biofuels and other renewable fuels, and 
suggesting a minimum market share for biofuels of 10% by 2020. 

1.7 The Minister says that the Government is preparing a Regulatory Impact Assessment, 
which is likely to be submitted next month, and that it then intends to conduct a public 
consultation on the proposal. 

Conclusion 

1.8 On the face of it, this appears to be a significant proposal, both in terms of its 
intended effect on human health and the environment, and its potential costs, and we 
will clearly need to take a more definitive view on it once we have seen the promised 
Regulatory Impact Assessment. In the meantime, we think it right to draw it to the 
attention of the House. 

 
 
 

 
3 (28348) 5389/07: see HC 41–x (2006–07), para 20 (21 February 2007). 
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2  The free movement of goods: accreditation and 
enforcement  

(28375) 
6377/07 
COM(07) 37 
 
+ ADD1 REV1 
 
+ ADD 2 REV 1 

Draft Regulation setting out requirements for accreditation and 
market surveillance relating to the marketing of products 
 
 
Commission staff working document: impact assessment  
 
Commission staff working document: executive summary of the 
impact assessment 

 
Legal base Articles 95 and 133 EC; co-decision; QMV 
Document originated 14 February 2007  
Deposited in Parliament 19 February 2007  
Department Trade and Industry 
Basis of consideration EM of 2 March 2007  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 

Legal background 

2.1 Article 14 of the EC Treaty provides for the progressive establishment of the internal 
market, comprising an area without internal borders and in which the free movement of 
goods, people, services and capital is ensured. 

2.2 Article 95 of the EC Treaty provides that, in order to achieve the objectives of Article 
14, the Council should adopt measures for the approximation of the laws of the Member 
States on the establishment and functioning of the internal market. 

2.3 Article 133 of the EC Treaty says that the EC’s common commercial policy should be 
based on uniform principles. It requires the Commission to make proposals to the Council 
for implementing the policy. 

2.4 In order to remove barriers to the free movement of goods and to protect consumers, 
the health and safety of workers and the environment, the EC has adopted a substantial 
body of legislation .  

Glossary 

2.5 Some of the EC legislation includes a detailed technical specification of the product 
(“old approach legislation”). Since 1985, however, there has been a “new approach” to 
product legislation. Under the new approach, the legislation sets out the “essential 
requirements” the product must meet, leaving it to manufacturers either to define their 
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own technical specifications or to use “harmonised standards”, specified by European 
standards bodies, in order to ensure that the product conforms to the requirements.  

2.6 “Conformity assessment” is the process for evaluating a product to see whether it meets 
the technical specification of old approach legislation or the essential requirements of new 
approach Directives. The evaluation may be made either by the manufacturer or by a 
conformity assessment body. Conformity assessment bodies test products and certify 
whether they conform to the requirements.  

2.7 Accreditation is an independent and authoritative assurance of the competence, 
impartiality and integrity of a conformity assessment body. In most Member States there is 
one national accreditation body, such as the UK Accreditation Service. 

2.8 Market surveillance entails checking whether a product which is being marketed 
conforms to the requirements of the legislation and, if it does not, taking enforcement 
action. Market surveillance in the UK is done mainly by the Health and Safety Executive 
and local authority trading standards officers. 

The draft Regulation 

2.9 The draft Regulation is one of four initiatives the Commission is taking to improve the 
operation of the internal market and strengthen the protection of the public interest. The 
four are introduced by a Communication on which we have commented elsewhere in this 
report.4  

2.10 The draft Regulation is accompanied by an explanatory memorandum by the 
Commission, an impact assessment (ADD 1 REV 1) and a summary of the impact 
assessment (ADD 2 REV 1). The impact assessment covers both the proposed Regulation 
and the draft Decision on a common framework for the marketing of products.5 

Purpose of the proposal 

2.11 The purpose of the draft Regulation is to make EC-wide rules for; 

i)  the accreditation of conformity assessments bodies; 

ii) market surveillance (enforcement) by Member States; and 

iii) the control of products imported from countries outside the EU. 

Accreditation 

2.12 The Commission notes that “new approach legislation” (see Glossary) often requires 
manufacturers to obtain a certificate from a conformity assessment body that their product 
conforms to the essential requirements specified in the legislation. Member States are 
responsible for deciding whether an organisation satisfies the minimum criteria (such as 
independence, competence and integrity) for recognition as a conformity assessment body. 

 
4 (28373) 6312/07: see para 11 below.  

5 (28376) 6378/07: see para 3 above. 
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Member States have discretion to set higher standards. Some have more stringent criteria 
than others. As a result, would-be conformity assessment bodies in some Member States 
face stiffer tests than those in others; certificates issued in one country may not be 
recognised in others (so undermining confidence in the conformity assessment process); 
and there is a greater risk in some Member States than others that unsafe products will be 
put on the market. Moreover, Community legislation neither requires the accreditation of 
conformity assessment bodies nor stipulates uniform rules for accreditation.  

2.13 There is an association of national accreditation authorities that currently exist — the 
EA (European Cooperation for accreditation) — but it is not currently recognised in 
Community product legislation. 

2.14 To remedy these weaknesses, the draft Regulation provides uniform rules for 
accreditation. It also provides for the EA to be used to ensure that national accreditation 
bodies achieve common standards and that an accreditation granted by one national body 
is as valid as accreditations granted by the bodies of other Member States. 

Market surveillance 

2.15 Enforcement of the requirements of Community legislation on products is necessary 
for fair competition between businesses and the protection of the public, the environment 
and health and safety at work. The Commission says, however, that market surveillance is 
not carried out consistently and with equal rigour throughout the Community. For 
example, some Member States do not allocate enough money to pay for effective 
enforcement. Some enforcement authorities regularly prosecute offenders, but others are 
laxer. Unscrupulous manufacturers can exploit these differences to the detriment of 
consumers and law-abiding competitors. 

2.16 The draft Regulation provides, therefore, for a common legal framework for market 
surveillance throughout the EC. 

Control of products imported to the EC from third countries 

2.17 The Commission believes that the existing controls on imported products need to be 
strengthened and, to that end, proposes new responsibilities for customs authorities.  

Main provisions of the Draft Regulation 

2.18 The draft Regulation has four Chapters. Chapter I states the purpose of the measure 
and specifies Directives to which the Regulation does not apply. It also contains definitions 
of terms used in the Regulation such as “manufacturer” , “accreditation” and “harmonised 
standard”. (The definitions are consistent with those in Article 6 of the draft Decision on a 
common framework for the marketing of products.) 

2.19 Chapter II (Articles 3 to 12) is about accreditation. The main provisions are as follows. 
The accreditation should be done by one body in each Member State. The national 
accreditation body should be independent of conformity assessment bodies and immune 
from commercial pressures. The national accreditation body should: 
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•  seek membership of the EA; 

• evaluate the competence of conformity assessment bodies and, if satisfied that they 
are competent, issue accreditation certificates; 

• monitor the performance of certified conformity assessment bodies and, if they 
cease to be competent, restrict, suspend or withdraw their accreditation certificates; 
and 

• take part in peer evaluation with other accreditation bodies. 

2.20 Member States should monitor their national accreditation bodies to ensure that they 
satisfy the requirements in Article 7 of the Regulation (if they wished, Member States 
would be able to accept a successful peer evaluation as satisfying the monitoring 
requirement).  

2.21 Article 12 authorises the Commission to ask the EA to contribute to the development 
of accreditation in the Community. 

2.22 Articles 13 to 23 of Chapter III set out Community-wide rules for market surveillance. 
The main provision are as follows. Member States should: 

•  ensure that products satisfy the requirements of applicable Community legislation; 

• have proper arrangements to deal with complaints about products;  

• ensure that enforcement authorities have the necessary powers and resources to 
perform their functions; 

• ensure that products which present a serious risk are banned, recalled or 
withdrawn form the market;  

• tell the Commission and other Member States who their enforcement authorities 
are; and 

• ensure that there is cooperation and the exchange information between their own 
enforcement authorities, the Commission and the authorities of other Member 
States. 

2.23 Articles 24 to 26 contain rules for the control of products imported from outside the 
EU. Article 24 imposes a duty on Member States to ensure that their customs authorities 
check imported products and to suspend the release of a product if it presents a serious risk 
to health, safety or the public interest. It also requires customs authorities to inform the 
enforcement authorities if they suspend the release of a product. 

2.24 Article 26 provides that, where an enforcement authority finds that a suspended 
product does, indeed, present a serious risk, it must stop the product from being put on the 
market. And an enforcement authority may prohibit the marketing of an imported product 
if it finds that the product does not conform with the requirements of the applicable EC 
legislation.  
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2.25 Among other things, Chapter IV of the draft Regulation gives “Europe cooperation 
for Accreditation” (EA) official recognition by providing that the EA is to be regarded as “a 
body pursuing an aim of general European interest”. It also provides that the EA (among 
others) may receive Community funding for specified activities. 

2.26 Article 36 requires Member States to; 

“lay down the rules on penalties, which may include criminal sanctions, for serious 
infringements … of the provisions of this Regulation … The penalties provided for 
[sic] must be effective, proportionate and dissuasive … .” 

The Government’s view 

2.27 The Minister for Science and Innovation at the Department of Trade and Industry 
(Malcolm Wicks) tells us that the Government strongly supports the Commission’s 
proposals on accreditation. He adds that much of what the Commission proposes on 
enforcement appears necessary and no different from “what we consider is already 
required of the public services”. 

2.28 However, HM Revenue and Customs officials: 

“are opposed to the [proposed] new obligation to perform appropriate checks on the 
characteristics of products on entry to the European Community before release for 
free circulation. This goes beyond the remit of the current Regulation 339/93 which 
obliges them only to detain certain products (on behalf of market surveillance 
authorities) suspected of being non-compliant during the course of carrying out their 
other customs functions. HMRC currently has no function directly conferred on 
them for product regulation, where a prohibition or restriction does not exist. 
Customs involvement varies across Member States so this is going to require careful 
negotiation.” 

2.29 The Minister tells us that the Government is concerned that the draft Regulation — 
like the draft Decision on a common framework for marketing products — does not list 
the products to which it would apply; it lists only the exceptions to which the measure 
would not apply. The Minister says: 

“If we are to screen our national transposing legislation for compliance with the 
Market Surveillance provisions, we need to have a clearly defined scope — or else the 
EU could end up with its 27 Member States interpreting their scope differently.” 

The Government will continue to press the Commission for a clear definition on the face 
of the Regulation. 

2.30 So far, businesses in the UK have broadly supported the Commission’s thinking about 
what action should be taken to improve accreditation and enforcement. The Government 
will be now consult widely on the specific proposals in the draft Regulation. 

2.31 The Commission has not been able to quantify the costs and benefits of the measure. 
Nor have those the Government has consulted so far. This is because the scope of the draft 
Regulation is so wide. 
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Conclusion 

2.32 We share the view that it would be in the interests of consumers and businesses to 
establish rules for accreditation and enforcement which would apply equally 
throughout the internal market. But we note that the Government has reservations 
about some aspects of the draft Regulation. And the negotiations on the details of the 
proposals have only just begun. We ask the Minister, therefore, to: 

• tell us the outcome of the Government’s discussions with the Commission and 
other Member States about inserting in the draft Regulation a clear definition 
of its scope; 

• keep us informed of the responses to the Government’s consultations in the UK; 

• tell us if it proves possible to make realistic quantified estimates of the costs and 
benefits of the draft Regulation; 

• state whether there is any requirement in Article 36 for Member States to create 
criminal penalties for infringements of the draft Regulation and, if so, to tell us 
whether the Government considers it appropriate for measures based on 
Articles 95 and 133 of the EC Treaty to impose such a duty; and 

• send us progress reports on the negotiations. 

Pending consideration of the further information for which we have asked, we shall 
keep the draft Regulation under scrutiny.  

 
 
 

3  A common framework for the marketing of products  

(28376) 
6378/07 
+ ADDs 1-2 
COM(07) 53 

Draft Decision on a common framework for the marketing of 
products 

 
Legal base Article 95 EC; co-decision; QMV 
Document originated 14 February 2007 
Deposited in Parliament 19 February 2007  
Department Trade and Industry 
Basis of consideration EM of 2 March 2007  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 
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The Internal Market 

3.1 Article 14 of the EC Treaty provides for the progressive establishment of the internal 
market, comprising an area without internal borders and in which the free movement of 
goods, people, services and capital is ensured. 

3.2 In order to remove barriers to the free movement of goods and to protect consumers, 
the health and safety of workers and the environment, the EC has adopted a substantial 
body of legislation . Much of it is specific to particular products but there is also legislation 
on matters relating to products generally, such as the procedure for conformity 
assessments. 

Glossary 

3.3 Some of the EC legislation includes a detailed technical specification of the product 
(“old approach legislation”). Since the 1980s, however, there has been a “new approach” 
to product legislation. Under the new approach, the legislation sets out the “essential 
requirements” the product must meet, leaving it to manufacturers either to define their 
own technical specifications or to use “harmonised standards”, specified by European 
standards bodies, with the aim of ensuring that the product conforms to the requirements.  

3.4 “Conformity assessment” is the process for evaluating a product to see whether it meets 
the technical specification of old approach legislation or the essential requirements of new 
approach Directives. The evaluation may be made either by the manufacturer or by one of 
the conformity assessment bodies which specialise in testing products and certifying 
whether they conform to the requirements. Conformity assessment bodies may be 
commercial enterprises, not-for-profit organisations or public bodies.  

3.5 Accreditation is the process of testing conformity assessment bodies to ensure that they 
are and remain competent to certify conformity. In most Member States there is one 
national accreditation body, such as the UK Accreditation Service. 

3.6 CE marking: products which conform to the EC legislation carry a CE mark. 

3.7 Market surveillance: this is the process for checking whether a product which is being 
marketed conforms to the requirements of the legislation and, if it does not, taking 
enforcement action. Market surveillance in the UK is done mainly by the Health and Safety 
Executive and local authority trading standards officers. 

The draft Decision 

3.8 The draft Decision is one of four initiatives the Commission is taking to improve the 
operation of the internal market and reduce barriers to the free movement of goods. The 
four are introduced by the Communication on which we have commented elsewhere in 
this report.6 

 
6 (28373) 6312/07: see para 11 below. 
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3.9 The purpose of the Decision is to assist the drafting of new product legislation or the 
revision of existing legislation by defining some general principles and providing some 
“model clauses”. The Decision is not addressed to Member States or businesses but to the 
European Parliament, the Council and the Commission itself. Article 1 provides that the 
content of all new or revised EC legislation to harmonise the conditions for the marketing 
of products should reflect the common principles in Articles 2 to 5 and the “relevant 
reference” provisions of Article 6 to 38 and Annexes I and II unless: 

• the product is covered by one of the eight Directives listed in Article 1; or 

• exceptionally, it is necessary in the particular circumstances of the case to make 
different provision. 

3.10 Article 2 provides that, as a general rule, new or revised EC product legislation should 
restrict itself to setting out the “essential requirements” to protect the public interest, 
expressed in terms of results to be achieved, and should “provide for recourse to be had to 
harmonised standards”. 

3.11 Article 3 provides that where new or revised EC legislation requires a conformity 
assessment to be made, the procedures for the assessment should be chosen from the 
models in Annex I and that the choice of model should be made in accordance with the 
criteria specified in the Article (such as the need to avoid imposing on the manufacturer an 
assessment procedure which would be disproportionate to the risks which would arise 
from the product).  

3.12 Article 4 specifies the contents of the statement which a manufacturer is required to 
make when a product conforms to the requirements of the legislation. Annex II contains a 
model of a declaration of conformity. 

3.13 Article 5 states the principle that any new or revised EC product legislation which 
requires a conformity assessment should allow the assessment to be made by a public 
authority, the manufacturer or a conformity assessment body. 

3.14 Articles 6 to 38 are “reference provisions”: that is, they provide model clauses for use 
in new or revised legislation. The aim of providing model clauses is to simplify, clarify and 
avoid inconsistencies in future product legislation. 

3.15 Article 6 provides definitions of terms likely to be used in new or revised EC product 
legislation. For example, it defines “manufacturer” as “any natural or legal person who 
designs or manufactures a product or who has such a product designed or manufactured 
under his name or trademark”. The Article also defines “economic operators” as “the 
manufacturer, the importer, the distributor and the authorised representative”. 

3.16 Articles 7 to 12 provide model clauses on the responsibilities of manufacturers, 
importers, distributors and authorised representatives. For example, Article 7 provides that 
manufacturers are to ensure that their products are designed and manufactured in 
accordance with the requirements in the relevant product legislation and ensure the 
continued conformity of the products. And Article 12 requires economic operators to be 
able to identify any economic operator who has supplied them with a product or to whom 
they have supplied one. 
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3.17 Articles 13 to 17 contain model clauses on product conformity. For example, Article 
13 provides that products which are in conformity with harmonised standards are to be 
presumed to be in conformity with the requirements in the product legislation. And Article 
17 specifies the design of the CE mark and the rules for its attachment to a product. 

3.18 Articles 18 to 34 contain model clauses on bodies concerned with conformity 
assessment. So, for example, Article 22 contains provisions on the constitution, 
impartiality, staffing and responsibilities of conformity assessment bodies. Articles 19, 20, 
26, 27 and 29 contain model clauses on the evaluation of the competence of conformity 
assessment bodies by “notifying authorities”; on the constitution and responsibilities of 
notifying authorities; and on the withdrawal, suspension or restriction of the notification of 
an assessment body’s competence. 

3.19 Articles 35 to 38 contain model clauses on safeguards to protect human health and 
safety or other public interests against risks from a product. For example, Article 35 sets 
out the responsibilities of a market surveillance authority which finds that a product does 
not conform with the requirements; on the duty of the economic operator to take 
corrective action; and on the duty to provide the Commission and other Member States 
with information about the non-conformity and the corrective measures. 

3.20 An impact assessment of the draft Decision is included in an Annex to the proposal 
for a Regulation on the requirements for accreditation and market surveillance.7 

The Government’s view 

3.21 The Minister for Science and Innovation at the Department of Trade and Industry 
(Malcolm Wicks) tells us that the key features of the draft Decision appear to be largely 
satisfactory. But the Government has some specific concerns about the proposal. For 
example, it is sceptical about the prudence of proposing a single definition of 
“manufacturer” because of the diversity of products and circumstances. The Government 
also questions the wisdom of being so prescriptive about the obligations of each of the 
economic operators. But the Commission believes that its approach is right and has 
received broad support from other Member States.  

3.22 The proposed Decision does not specify the products to which it applies. The 
Commission’s view is that it is unnecessary to define the scope in this way and that it 
would be an impossibly large task to do so. The Government remains of the view that the 
scope should be defined more clearly. 

3.23  The Minister also tells us that, during the Commission’s preparations for the draft 
Decision, the Government has provided about 200 interested UK organisations and 
individuals with Commission papers and held meetings to hear the views of the interested 
bodies. The Government intends to consult more widely about both the proposed Decision 
and the draft Regulation on accreditation and market surveillance.  

3.24 The Minister says that the Commission considers that the costs and benefits of the 
proposals cannot be quantified because the scope of the measures is so wide. In most cases, 

 
7 See (28375) 6377/07 ADD 1 REV 1 
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the organisations and individuals the Government has consulted have not been able to 
quantify the costs and benefits. In any event, there will be no impact until specific new 
product Directives or Regulations, based on the principles and model clauses in the draft 
Decision, come into effect. 

Conclusion 

3.25 We are grateful to the Minister for his lucid and helpful Explanatory 
Memorandum. We, too, can see the attractions of model provisions which might 
simplify and clarify EC product legislation. So we regard the draft Decision as both 
important and constructive.  

3.26 The negotiations on the proposal are only just beginning. We should be grateful, 
therefore, it the Minister would send us progress reports on the discussions and on any 
developments on the points about which the Government has concerns. Meanwhile, we 
shall keep the document under scrutiny.  

 
 
 

4  Protection of the environment through criminal law 

(28370) 
6297/07 
+ ADDs 1–2 
COM (07) 51 

Draft Directive on the protection of the environment through 
criminal law 

 
Legal base Article 175(1) EC; codecision; QMV 
Document originated 9 February 2007 
Deposited in Parliament 16 February 2007 
Department Home Office 
Basis of consideration EM of 2 March 2007 
Previous Committee Report None; but see (27117) HC 34–xvi (2005–06), para 4 

(25 January 2006) 
To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

Background 

4.1 The EC Treaty confers no express power on the Community to adopt measures of 
criminal law and procedure. Whereas it is possible for the EC Treaty and measures adopted 
under it (notably in relation to the internal market) to have an effect on the criminal law 
and procedure of the Member States, it was not thought possible (at least by Member 
States) that new criminal law provisions could be introduced under the EC Treaty. 
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4.2 On a number of occasions, the Commission has sought to include, in proposals made 
under the EC Treaty, provisions requiring the creation of criminal offences or criminal 
penalties, but these have been removed in the course of discussions within the Council.8 In 
cases where the Council considered it necessary to provide for criminal penalties, a 
Framework Decision has been adopted in support of the measures adopted under the EC 
Treaty. In the case of environmental offences, the Commission proposed a Directive in 
2001 on the protection of the environment through the criminal law. The proposal was not 
agreed by the Council, which instead adopted Framework Decision 2003/80/JHA.9 The 
then Committee agreed with the Government that the criminal law aspects of 
environmental protection remained within the competence of the Member States, and 
were subject to their ability to adopt measures under the EU Treaty. 

4.3 The Commission subsequently brought proceedings in April 2003 for the annulment of 
this EU Framework Decision on the grounds that Articles 1 to 7 of the Framework 
Decision (which provided for offences related to intentional or negligent acts causing or 
likely to cause damage to the environment) fell within the scope of the Community’s 
powers under Articles 174 to 176 EC. In its judgment of 15 September 2005 in Case No 
C176/03 Commission v. Council the ECJ annulled the Framework Decision on the grounds 
that its adoption infringed Article 47 EU10 by encroaching on the powers conferred on the 
Community by Article 175 EC. The ECJ found that the Framework Decision had as its 
objective the protection of the environment and that it did entail partial harmonisation of 
the criminal laws of Member States. The ECJ commented that “as a general rule, neither 
criminal law nor the rules of criminal procedure fall within the Community’s competence”, 
but that this did not prevent “the Community legislature, when the application of effective, 
proportionate and dissuasive criminal penalties by the competent national authorities is an 
essential measure for combating serious environmental offences, from taking measures 
which relate to the criminal law of the Member States which it considers necessary in order 
to ensure that the rules which it lays down on environmental protection are fully effective”. 

4.4 The Commission subsequently issued a communication in which it described the ECJ 
judgment as laying down principles which “go far beyond the case in question” and stated 
that “when … the Commission considers that criminal law measures are required in order 
to ensure that Community law is fully effective, these measures may … include the actual 
principle of resorting to criminal penalties, the definition of the offence … and where 
appropriate the nature and level of the criminal penalties applicable, or other aspects 
relating to criminal law”. We agreed with the then Minister that the true scope of the ECJ 
judgment was not clear and that the Commission’s communication reflected the widest 
possible interpretation, which would allow any criminal law measures to be adopted under 
the EC Treaty if they are considered necessary in order to ensure that the Community rules 
in question are effective. We pointed out that the criminal law of a Member State could be 

 
8 See, for example, Directive 2004/48/EC on the enforcement of intellectual property rights, OJ No. L 195, 2.06.04, p.16 

and Directive 2005/35/EC on ship-source pollution, OJ No. L 255, 30.9.05, p.11. Proceedings brought by the 
Commission for the annulment of the Framework Decision are now pending. 

9 OJ No. L 29, 5.02.03, p.55 

10 Article 47 EU provides “Subject to the provisions amending the Treaty establishing the European Economic 
Community with a view to establishing the European Community, the Treaty establishing the European Coal and 
Steel Community and the Treaty establishing the European Atomic Energy Community, and to these final provisions, 
nothing in this Treaty shall affect the Treaties establishing the European Communities or the subsequent Treaties 
and Acts modifying or supplementing them.” 
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altered under the EC Treaty by means of qualified majority voting , with the consequence 
that the criminal law of the United Kingdom could be determined by the EC institutions 
against the wishes of Parliament and thought this would be a matter of real public surprise 
and concern. We recommended that the communication should be debated in European 
Standing Committee, which debate took place on 28 March 2006.   

The draft Directive 

4.5 The proposal is intended to replace the Council Framework Decision which was 
annulled by the ECJ in Case C176/03 Commission v. Council. It provides for various types 
of conduct relating to the environment to be made a criminal offence when committed 
intentionally or “with at least serious negligence”. Such conduct is to be made punishable 
by terms of imprisonment ranging from two to ten years.  

4.6 The scope of the Directive does not appear to be limited to the enforcement of 
Community law. Article 1 of the proposal states that it “establishes measures relating to 
criminal law in order to protect the environment more effectively”, whilst the term 
“unlawful” in Article 2 is defined as infringing Community legislation or “a law, an 
administrative regulation or a decision taken by a competent authority in a Member State 
aiming at the protection of the environment”. 

4.7 Article 3 prescribes the various kinds of conduct which Member States are to be 
required to make criminal. These include the discharge, emission or introduction of a 
“quantity of materials or ionising radiation into air, soil or water” which causes death or 
serious injury to any person (Article 3(a)), or the unlawful discharge of which causes or is 
likely to cause death or serious injury to any person or “substantial damage to the quality of 
air, soil, water, animals or plants”. In relation to waste, Article3 (c) provides for its unlawful 
treatment to be made criminal where this causes or is likely to cause death or serious injury 
to any person or substantial damage to the quality of air, soil, water, animals or plants. 

4.8 Article 3(d) requires Member States to make criminal the unlawful operation of a plant 
in which “a dangerous activity is carried out” or in which dangerous substances or 
preparations are stored or used and which, outside the plant, causes or is likely to cause 
death or serious injury to any person or substantial damage to the quality of air, soil, water 
animals or plants. 

4.9 Article 3(e) requires the illegal shipment of waste, as defined in Article 2(35) of 
Regulation (EC) No 1013/200611 to be made criminal when done for “profit and in a non-
negligible quantity”.12  

4.10 Article 3(f) provides for the unlawful manufacture, treatment, storage, use, transport, 
export or import of nuclear materials or other hazardous radioactive substances to be made 
criminal where this causes or is likely to cause death or serious injury to any person or 
substantial damage to the quality of air, soil, water, animals or plants. 

 
11 OJ No. L190, 12.07.06, p.1. 

12 This appears to be the only offence linked specifically and exclusively to a measure adopted at EC level. 
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4.11 Article 3(g) requires the unlawful possession, taking, damaging, killing or trading of 
protected species or parts or derivatives thereof to be made criminal. Article 3(h) similarly 
requires the “unlawful significant deterioration13 of a protected habitat” to be made 
criminal, and Article 3(i) the unlawful trade in or use of ozone-depleting substances. 
Article 4 requires participation in or instigation of any of the conduct referred to in Article 
3 to be made an offence. 

4.12 Article 5 prescribes the penalties which Member States are to be required to provide. 
These range from a maximum of between one and three years for the offences under 
Article 3(b) to (h) where they are committed with “serious negligence” and cause 
substantial damage to air, soil, water, animals or plants to two to five years’ imprisonment 
for the offence under Article 3(a), the offences under Article 3(b) to (f) where these cause 
death or serious injury to any person, and the offences under Article 3(b) to (h) where the 
offence is committed intentionally. Article 3(4) requires the offences under Article 3(a) to 
be punishable by a maximum term of at least between five and ten years’ imprisonment 
where the offence is committed intentionally, and — in the case of the offences under 
Article 3(b) to (f) — where the offence is committed intentionally and causes death or 
serious injury to a person. No specific provision appears to have been made for the offence 
under Article 3(i) relating to ozone-depleting substances. 

4.13 Articles 6 and 7 make provision for sanctions to be imposed on legal persons and 
Articles 8 to 11 contain final provisions.  

The Government’s view 

4.14 In his Explanatory Memorandum of 2 March 2007 the Parliamentary Under-
Secretary of State at the Home Office (Gerry Sutcliffe) explains that the Government 
accepts that the protection of the environment may require action by the Community, but 
that it will be important to ensure that the level of detail in the proposal does not go beyond 
what is necessary for this objective. The Minister also explains that the Government agrees 
with the Commission that the environment should attract a high level of protection as laid 
down in Article 174(2)EC14 and adds “by the same token the Government also agrees that 
provision requiring the Member States to apply the criminal law to ensure the effectiveness 
of Community measures is an appropriate response at the European level to the threats 
posed by serious environmental crime”. 

4.15 The Minister nevertheless raises the issue of Community competence, noting that 
since the judgment of the ECJ in Case C176/03 Commission v. Council “there is no doubt 
that the Community legislature has the competence to require Member States to apply 
criminal sanctions to infringements of Community measures on the protection of the 
environment, where these sanctions are necessary to ensure the effective enforcement of 
such measures”. The Minister agrees that this latter requirement would also apply to 
national law implementing the relevant Community measures.  

 
13 It is hard to see how “deterioration” as such can be made criminal, since it refers to consequences of behaviour, 

rather than the behaviour itself.  

14 This provides “Community policy on the environment shall aim at a high level of protection taking into account the 
diversity of situations in the various regions of the Community. It shall be based on the precautionary principle and 
on the principles that preventive action should be taken, that environmental damage should as a priority be 
rectified at source and that the polluter should pay.”  
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4.16 However, the Minister also states the following: 

“The Government notes, however, that the definition of ‘unlawful’ at Article 2 of the 
draft Directive has the effect of extending competence beyond the effective 
enforcement of Community laws. This definition would appear to broaden the scope 
of the Directive so that it would embrace all national law dealing with the offending 
conduct set out in Article 3, even where that law is not implementing agreed 
Community measures. The Government believes that this is outside the scope of EC 
competence and a potential breach of subsidiarity. We will argue for the scope to be 
restricted to Community law and any implementing national laws.” 

4.17 The Minister also refers to the broader question of the scope of Community 
competence to prescribe detailed minimum standards on the type and severity of sanctions 
to be applied, and explains that in the current proceedings on the Commission’s challenge 
to the Framework Decision on ship-source pollution the UK has put the case for a 
restrictive interpretation of the ECJ’s judgment in Case C176/03 Commission v. Council to 
the effect that Community competence extends to requiring Member States to apply 
criminal sanctions that are effective, proportionate and dissuasive. The Minister comments 
that the extent to which the level of detail of minimum custodial and financial penalties is 
necessary in order to ensure the effectiveness of Community measures on the environment 
“clearly deserves close scrutiny”. In this connection, the Government notes that the 
proposal goes much further than the annulled Framework Decision and much further than 
the Commission’s 2001 proposal. 

4.18 The Minister considers it likely that the Council will favour discussion of the proposal 
on a conditional basis, pending the outcome of the proceedings on the Framework 
Decision on ship-source pollution. 

4.19 In the meantime, the Minister notes that clarification of the precise meaning of some 
of the Commission’s proposals must await discussion at expert level, but offers a number of 
preliminary comments. The Minister notes that the scope of offences covered by Article3 is 
broadly similar to that of the annulled Framework Decision, but that there is an additional 
provision relating to the illegal shipment of waste and the unlawful manufacture, 
treatment, storage, use, transport, export or import of nuclear materials or other hazardous 
radioactive substances. The Minister notes that this provision has no definitional provision 
and that this may require attention “in order to ensure compatibility with existing EU and 
other international instruments”. The Minister also notes the use of the term “serious 
negligence” in Article 3 and informs us that the Government will seek an amendment to a 
term which is more commonly used domestically such as “recklessness”, or for the use of 
language which will allow Member States to transpose the term into the context of national 
law. 

Conclusion 

4.20 It is clear on the face of it that this proposal greatly exceeds the scope of 
Community competence, even on the most expansive of readings of the judgment of 
the ECJ in Case C176/03 Commission v. Council. Of the ‘offences’ referred to, only one 
— relating to the illegal shipment of waste under Regulation (EC) 1013/2006– is clearly 
and exclusively linked to an environmental measure adopted at EC level. 
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4.21 We agree with the Minister that the proposal should not extend to all national laws 
relating to the environment and that if it were to do so, it would be beyond the 
competence of the Community. Even if the proposal were within Community 
competence, the level of detail it prescribes for Member States raises serious issues of 
subsidiarity.  

4.22 As it stands, the proposal is far too vague to serve as a basis for criminal law 
measures. It uses a number of terms such as the “quality of … animals and plants”, 
“dangerous activity” and “unlawful significant deterioration” the meaning of which is 
far from clear. As the proposal is in the form of a Directive, Member States will have 
little flexibility in making sense of these terms in their own legal systems, a point to 
which the Minister rightly alludes in his criticism of the use of the term “serious 
negligence”.  

4.23 It is no answer that the definitions of the conduct in question are to be found in 
national law when it makes the conduct unlawful. This rests on the erroneous 
assumption that the Community has competence to prescribe penalties in relation to 
any provision of national law relating to the environment.  

4.24 We therefore support the Minister in seeking to limit the scope of the proposal to 
that which is clearly within Community competence and ask him for an account in due 
course of further negotiations to this end on this proposal.  

 
 
 

5  European defence equipment market 

(28212)  
6223/07 + 
ADDs 1–2 
COM(06) 779 

Commission Interpretative Communication on the application of 
Article 296 of the Treaty in the field of defence procurement 

 
Legal base — 
Document originated 7 December 2006 
Deposited in Parliament 9 January 2007 
Department Defence  
Basis of consideration Minister’s letter of 6 March 2007 
Previous Committee Report HC 41–x (2006–07), para 9 (21 February 2007); also 

see (26019) 13177/04: HC 42–xxxvii (2003–04), para 3 
(17 November 2004) and (24451) 8484/03: HC 63–
xxiii (2002–03), para 22 (4 June 2003) 

To be discussed in Council Yet to be decided 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; Further information requested 
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Background 

5.1 The Commission’s 2004 Green Paper on defence procurement followed its May 2003 
Communication, “European Defence — Industrial and market issues — towards an EU 
defence policy”, the aim of which was to improve the EU regulatory framework so as to 
promote a robust, internationally competitive “Defence and Technological Industrial 
Base”. The then Committee cleared this on 4 June 2003, noting that the Government 
remained committed to promoting a non-interventionist model and to overcoming the 
obstacles to effective market access overseas.15  

5.2 That Communication also foreshadowed the establishment of the European Defence 
Agency (EDA), which our predecessors considered on several occasions, finally 
recommending the Joint Action establishing it for debate in the European Standing 
Committee B in June 2004.16 The EDA was formally established in July 2004.17 

5.3 The Green Paper was also subsequently debated in the European Standing Committee 
B in February 2005. In that Green Paper, the Commission floated two alternatives for the 
future, aimed at introducing greater openness and competition: 

— clarifying, by way of an Interpretative Communication (IC), the existing legal 
framework, including the identification of the types of contract that fall within the 
scope of Article 296 EC (which allows Member States to derogate from EU 
procurement rules under specified national security conditions, and which appears 
to be interpreted and applied differently by individual Member States); and 

— examining the desirability of adapting the EU’s acquisition rules to take into 
account the specific characteristics that differentiate defence equipment acquisition 
from other forms of public procurement and bringing forward a new Directive to 
coordinate defence procurement procedures in cases where Article 296 EC is not 
applicable. 

5.4 The Government did not object to an IC, but also proposed an alternative approach: a 
voluntary Code of Conduct, supervised by the EDA and relying on Ministerial-level peer 
pressure via the regular meetings of the EDA steering board. The Code was introduced in 
November 2005.  

The Interpretative Communication (IC) 

5.5 The background is set out exhaustively in our previous Report.18 In summary, the IC 
does not change the rules regarding use of Article 296 but uses case law to provide greater 
clarity of what the Commission would regard as reasonable use of this derogation. It 
emphasises that only essential security interests are relevant; provides a 3-part test better to 
help consider invocation of this derogation; points out that economic and industrial factors 
are not sufficient by themselves to warrant invocation of Art 296; and reminds Member 

 
15 (24451) 8484/03: HC 63–xxiii (2002–03), para 22 (4 June 2003). 

16 (25696): HC 42–xxii (2003–04), para 4 (9 June 2004) 

17 Joint action to set up a European Defence Agency (EDA), adopted by the Council on 12 July 2004. 

18 See headnote. 
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States that invocation of Article 296 should not have a consequent impact on any part of 
the non-military market. 

The Government’s view 

5.6 In his accompanying 30 January 2007 Explanatory Memorandum and letter, the 
Minister for Defence Procurement at the Ministry of Defence (Lord Drayson) was basically 
content with the IC, noting that it would have no effect on current UK policy, although 
noting defence industry concerns about the Commission’s views on indirect offsets19 — not 
because of the Commission’s interpretation (the legal case, he said, is unarguable) but 
because of, as he put it, the friction between this interpretation and what industry observed 
in practice. However, he said, the industry intended to wait to see how this interpretation 
would operate and whether the issues would be covered in any proposals for a defence 
Directive. 

5.7 We noted that we had no qualms about the objectives of the IC, given that too much 
advantage has been taken over many years of the provisions of Art 296 EC, to the 
detriment of both overall European defence competitiveness and European taxpayers. 
However, we were far from sure that the case has been made for a defence procurement 
directive. In this connection, we recalled that during the debate on the Green Paper, which 
took place on 8 February 2005 in the European Standing Committee B, the Minister of 
State for the Armed Forces in the Ministry of Defence (Adam Ingram) said: 

“The Government believe that an interpretive communication might have some 
benefit, in that it could clarify the existing framework and particularly the use of 
Article 296. However, we do not believe that the benefits that might result from 
introducing a specific defence procurement directive are sufficient to offset the 
drawbacks. In particular, an additional regulatory burden on top of those already in 
place is unlikely to support our aim of making defence markets more effective and 
efficient. We do not, therefore, support the development of a new directive at this 
time”.20  

5.8 Given the views expressed by his Ministerial colleague in the debate on the Green Paper 
two years ago, we were surprised that the Minister said nothing about this in either his 
Explanatory Memorandum or his letter. We felt that, having gone to the lengths of 
producing the IC, and given the newness of the EDA Code of Conduct, the least that could 
have been expected from the Commission was an explanation as to why it was not 
preferable first to allow this system time to demonstrate its efficacy, or otherwise. Instead, 
we understood that the Commission intended to produce a draft directive on defence 
procurement and a regulation on intra-EU defence transfers, perhaps as soon as this 
autumn. We therefore asked the Minister: 

 
19 Article 296 (1) (b) states “…such measures as it considers necessary for the protection of the essential interests of its 

security which are connected with the production of or trade in arms, munitions and war material; such measures 
shall not adversely affect the conditions of competition in the common market regarding products which are not 
intended for specifically military purposes”. The Commission are concerned that indirect offsets may have an impact 
in the civil market. 

20 Stg Co Deb, European Standing Committee B, 8 February 2005, Col 5. 
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— what his understanding was of what the Commission now proposes to produce, and 
over what timescale; 

— why he had not instead pressed the Commission to allow the IC + EDA Code of 
Conduct system time to demonstrate its potential; 

— what his assessment was of the effectiveness of the EDA Code of Conduct thus far; 

— if he continued to subscribe to the position set out by the Minister for the Armed 
Forces in the debate two years ago, or if the Government’s views had changed; and 
if so, how and why;  

and in the meantime retained the document under scrutiny.  

The Minister’s letter 

5.9 In his letter of 6 March 2007, the Minister says that the Commission is planning to 
issue a three part package of proposals related to European defence equipment 
procurement: 

— a Communication on the context of the European defence equipment market and 
the challenges foreseen by the Commission; 

— a proposal for a Defence Procurement Directive; and  

— a draft Regulation on intra-Community transfers.  

5.10 He says that the Commission is currently conducting impact assessments on a 
Directive and the Regulation on transfers, and that he expects to see the package formally 
in the autumn, “although clearly we are maintaining a dialogue with the Commission”. The 
impact assessment on Intra-Community transfers (where he says the Department of Trade 
and Industry has the lead) is due to be completed “imminently”, and the Commission are 
currently formulating proposals for presentation to the next meeting with national experts, 
planned for April. Completion of the impact assessment of a Directive on defence 
procurement is expected later this month, and will “mark the starting point for a round of 
informal consultation with capitals about the scope and content of a possible Directive. 
Thereafter we expect that the Commission will work up a proposal for a Directive for 
release in the autumn”. 

5.11 With regard to why he had not pressed the Commission to allow the IC + EDA Code 
of Conduct system time to demonstrate its potential rather than pursue their current 
programme of work, the Minister says that a Directive would be intended to set out rules 
for defence acquisition where Article 296 is not applicable, and that the success or 
otherwise of the IC + EDA Code of Conduct in addressing the application of Article 296 
and increasing competition in that sector would have no direct bearing on the need for 
new rules that take into account the specific nature of the (non-Article 296) defence sector: 

“The MOD has assessed what aspects of defence procurement might usefully be 
addressed by a new Directive. None that we have identified are impacted by the IC or 
EDA’s Code of Conduct. They may provide a basis for discussion with the 
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Commission during its planned round of consultation in late spring or early 
summer”. 

5.12 Turning to the effectiveness of the EDA Code of Conduct thus far, the Minister says: 

“after just 8 months of operation it is too early to offer a definitive conclusion. By 26 
February 2007, 14 Nations had published 130 contracting opportunities on EDA’s 
Electronic Bulletin Board (EBB). Although only a proportion have values attached to 
them, EDA estimates that the value of these contracts opportunities is in excess of 
€6.5bn. This suggests good progress in increasing the transparency of the market; we 
believe the vast majority of these opportunities would not have been openly 
publicised had it not been for the EBB. EDA intend to report to its Steering Board on 
29th March 2007 progress to date with an assessment of the effectiveness of the Code 
of Conduct overall. Clearly until a representative number of contracts have been 
signed, it will remain difficult to assess whether this significant improvement in 
transparency is accompanied by actual changes in contracting practice”. 

5.13 Finally, in response to our question as to whether he continues to subscribe to the 
position set out by the Minister for the Armed Forces in the debate two years ago, the 
Minister says: 

“The Government’s position remains consistent. It remains to be seen whether the 
potential benefits of a Defence Directive will outweigh the disadvantages. We are 
working constructively with the Commission, UK Industry and other Member States 
to identify what benefits to defence procurement might be derived from a Directive 
and, without commitment to support the adoption of a Directive at Council, whether 
a balance of advantage can be achieved which would allow us to support the 
introduction of Commission proposals”.  

Conclusions 

5.14  We are grateful to the Minister for this further information. 

5.15 Despite what he says is its consistency, it seems to us to that the Government’s 
position has shifted, from not supporting the development of a new Directive, to 
seeking to identify what benefits to defence procurement might be derived from one. 
An alternative interpretation might be that the Commission is intent on pursuing this 
matter, in which case damage limitation is the right approach. Though the Minister 
says that UK involvement is without commitment to supporting the adoption of a 
Directive, it seems to us unlikely that, once produced, it would not in due course 
become law.  

5.16 We shall therefore be looking for the Communication to make a clear and 
irresistible case as to why a further legislation is the right way “of making defence 
markets more effective and efficient” and, if appropriate, for proposals which, to 
continue with the earlier words of the Minister for the Armed Forces, are not “an 
additional regulatory burden on top of those already in place”. 

5.17 In the meantime, we should like to know what aspects of defence procurement his 
Department has assessed as perhaps being usefully addressed by a new Directive, and 
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how those identified are not “impacted” by the IC or the EDA Code of Conduct, which 
he sees as providing a basis for discussion with the Commission during its planned 
round of consultation in late spring or early summer. 

5.18 In the meantime, we shall hold the document under scrutiny. 

 
 
 

6  Statistics 

(28405) 
6622/07 
COM(07)46 

Draft Regulation on Community statistics on public health and health 
and safety at work 

 
Legal base Article 285 EC; co-decision; QMV 
Document originated 7 February 2007 
Deposited in Parliament 26 February 2007 
Department Office for National Statistics 
Basis of consideration EM of 8 March 2007 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Not cleared, further information awaited 

Background 

6.1 On the basis of informal agreements and within the context of the Community 
Statistical Programme for the period 2003 and 200721 Member States provide statistics to 
Eurostat on public health and health and safety in data sets covering five well developed 
statistical domains: 

• health status and health determinants; 

• health care; 

• causes of death; 

• accidents at work; and 

• occupational diseases and other work-related health problems and illnesses. 

 
21 (23030) 14862/01: see HC 152–xv (2001–02), para 14 (30 January 2002) 
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The document 

6.2 This draft Regulation would put on a statutory footing a framework for consistent 
production of Community statistics on public health and health and safety through the 
provision by Member States to Eurostat of minimum statistical data sets covering the five 
domains. The proposed Regulation would establish general principles and the subjects and 
contents of the required data collections. Further technical details would be laid down in 
secondary implementing Regulations (under the comitology system “regulatory procedure 
with scrutiny”),22 manuals and guidelines issued by the Commission in discussion with 
Member States — the Commission has already identified four sets of implementing 
Regulations to be developed, for adoption during the period 2009 to 2011, covering four of 
the five domains. The initial requirements for data collection under the draft Regulation 
are unlikely to extend beyond the agreements already achieved or in progress on that basis, 
but it would give the Commission the power to specify new requirements in the future. 

6.3 The Commission asserts that: 

• putting these data collections on a statutory footing would improve the quality and 
consistency of statistics across the Community; 

• the newer Member States in particular require a legal basis in order to implement 
the relevant statistical systems to a standard comparable to other Member States; 
and 

• the requirements for these data sets reflect the Programme of Community action in 
the field of public health 2003–2008, the Community strategy on health and safety 
at work 2002–2006 and the proposed second programme of Community action in 
the field of health 2007–2013 (the last of which suggests that current work to 
develop a Community health monitoring system should be expanded, using the 
Community Statistical Programme as necessary).23 

The Government’s view 

6.4 In relation to subsidiarity the Financial Secretary to the Treasury (John Healey) tells us 
that the Commission argues that the objectives of this proposal can only be achieved at 
Community level, as only it can coordinate the necessary harmonisation of statistical 
information at Community level. But the Government and some other Member States are 
taking legal advice on the relevant competency of the Commission in this case. 

6.5 The Minister goes on to say that the Government has serious concerns that the draft 
Regulation would give the Commission excessively wide powers to specify new statistical 
data requirements for public health and health and safety at work. Such new requirements 

 
22 Comitology is the system of committees which oversees the exercise by the Commission of legislative powers 

delegated to it by the Council and the European Parliament. Comitology committees are made up of representatives 
of the Member States and chaired by the Commission. There are three types of procedure (advisory, management 
and regulatory), an important difference between which is the degree of involvement and power of Member States’ 
representatives. Regulatory with Scrutiny, introduced in July 2006, gives a scrutiny role to the European Parliament 
in most applications of comitology. 

23 (21393) 8756/00 and (23162) 5732/02: see HC 23–xxviii (1999–2000), para18 (1 November 2000) and HC 152–xx (2001–
02), para 23 (6 March 2002), (23370) 6708: see HC 152–xxvii (2001–02), para 24 (1 May 2002) and (27539) 9905/06: see 
HC 34–xxxiii (2005–06), para 3 (28 June 2006) and HC 34–xxxix (2005–06), para 9 (25 October 2006). 
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could lead to additional administrative burdens on business and on the UK regulatory 
bodies. He says that there are particular concerns on health and safety at work — the 
domains of “accidents at work” and “occupational diseases and other work-related health 
problems and illnesses”. The Government already participates fully in the current 
voluntary agreements in these domains and in the European Statistics on Accidents at 
Work methodology. This draft Regulation could lead to pressure on the Government to 
make changes to the Reporting of Injuries, Diseases and Dangerous Occurrences 
Regulations 1995 (RIDDOR) to allow the collection of data for Eurostat, placing an 
additional administrative burden on employers beyond what is currently specified in 
RIIDDOR and what is needed for health and safety enforcement purposes. The Minister 
notes that additional administrative burdens on business go against the principles of better 
regulation, supported by both the Commission and the Council. He says that the 
Government will be negotiating to amend the proposal so as to modify the proposal to 
ensure that data collection requirements will not be allowed to exceed the good practice 
already in place in the UK and some other Member States under the existing “gentlemen’s 
agreements”. 

6.6 The Minister tells us that the Commission has not provided a formal Regulatory 
Impact Assessment for the proposal. Instead it has carried out an “analysis of the 
consequences”, but the Government has not yet had sight of this. It is understood that the 
analysis will be presented to the Council’s Working Group on Statistics in March or April 
2007. The Government holds that a full and robust impact assessment must be prepared 
and made available to Member States before the proposal proceeds any further. The 
Government will also expect the Commission to produce a Regulatory Impact Assessment 
before any proposal for secondary implementing Regulations could be adopted. 

6.7 Turning to the financial implications of the draft Regulation the Minister says they will 
be limited for Government departments and for UK employers so long as the requirements 
for data collection reflect agreements already in place. The costs of instituting new or 
changed data collections could be substantial. 

Conclusion 

6.8 The disadvantageous impact of this proposed measure could be significant unless 
the draft Regulation is modified as the Government wishes. Before considering the 
matter further we should like to hear about developments on: 

• the subsidiarity issue; 

• modifying the data collection requirements; and 

• production by the Commission of a proper Regulatory Impact Assessment. 

6.9 Meanwhile the document remains under scrutiny. 
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7  Common organisation of agricultural markets 

(28197) 
16715/06 
COM(06) 822 

Draft Council Regulation establishing a common organisation of 
agricultural markets and on specific provisions for certain 
agricultural products 

 
Legal base Articles 33 and 36EC; consultation; QMV 
Department Environment, Food and Rural Affairs 
Basis of consideration Minister’s letter of 1 March 2007 
Previous Committee Report HC 41–vii (2006–07), para 1 (24 January 2007) 
To be discussed in Council June 2006 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

7.1 As the Common Agricultural Policy (CAP) has evolved over the years, the Council has 
adopted numerous Regulations establishing a common organisation of the market for 
individual commodities. These have tended to follow a similar structure, with provisions to 
support the internal market, corresponding provisions relating to trade with third 
countries, and rules on competition, including state aids. However, they often contain as 
well different approaches to comparable questions, which have been developed to address 
sector-specific issues, or which simply reflect the particular policy background at the time 
of their adoption. 

7.2 With the reforms of the CAP introduced in 1992, there has been a decline in the 
emphasis placed on these traditional market support measures, with a correspondingly 
greater reliance on direct support payments to producers. The Commission therefore 
proposed in December 2006 that the plethora of Regulations relating to individual 
commodities should be repealed and replaced by a single instrument establishing a 
common organisation of agricultural markets. However, it also appeared to introduce a 
new element, in that it pointed out that, in a number of cases, the Council may currently 
adopt legal acts without consulting the European Parliament, and said that “in accordance 
with the institutional balance laid down in the third indent of Article 202 of the Treaty, it is 
proposed to either adopt such acts in accordance with the procedure laid down in Article 
37 of the Treaty, ie after consulting the Parliament, or to confer the relevant powers on the 
Commission.” 

7.3 In our Report of 24 January 2007, we noted that, although the proposal would result in 
an extremely long and complex Regulation, the underlying aim appeared to be sound, and 
was supported by the UK. In general, therefore, we did not see that the document gave rise 
to major issues, but, before taking a final view on it, we said that we would welcome the 
Government’s comments on the potential significance of steps which the Commission 
proposes to take in relation to the current locus of the European Parliament, and in 
particular the suggestion that it should itself assume some of the relevant powers. 
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Minister’s letter of 1 March 2007 

7.4 We have now received a letter of 1 March 2007 from the Minister for Sustainable 
Farming and Food at the Department of Environment, Food and Rural Affairs (Lord 
Rooker), in which he says: 

“The UK requested the Commission to provide greater detail on the specific 
provisions for which it proposes a transfer of powers. The Commission responded 
with details of individual provisions during discussions in Working Groups. Officials 
have examined each case in turn, and have concluded that the things for which the 
Commission propose to assume powers are of a technical nature, address 
inconsistencies of approach between existing regulations and are suitable for 
Commission implementing measures. 

“What is proposed is in line with how the Common Agricultural Policy has been 
developed over recent years; that is the Council makes Regulations after consulting 
the European Parliament (under Article 37 of the EC Treaty). The Council 
Regulation gives power to the Commission to make detailed implementing rules in 
accordance with the general procedures laid down in Council Decision 1999/468. 
This is also in line with the presumption in Article 202 of the EC Treaty that 
implementation powers will be conferred on the Commission and not the Council. 
Accordingly we do not consider what is proposed in this case sets a new precedent.” 

Conclusion 

7.5 We are grateful to the Minister for this clarification, and now clear the document. 
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8  Voluntary reduction (“modulation”) of direct farm 
support payments 

(28452) 
— 
— 

Draft Council Regulation laying down the rules for voluntary 
modulation of direct payments provided for in Regulation (EC) No 
1782/2003 establishing common rules for direct support schemes 
under the common agricultural policy and establishing certain 
support schemes for farmers, and amending Regulation (EC) No 
1290/2005 

 
Legal base Article 37EC; consultation; QMV 
Department Environment, Food and Rural Affairs 
Basis of consideration Minister’s letter of 8 March 2007 
Previous Committee Report None, but see footnote 
To be discussed in Council 19 March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

8.1 The current approach to agricultural and rural support within the Community was 
essentially determined by the Agenda 2000 reforms. These involved reductions in internal 
market prices which were compensated for by increased direct payments to farmers under 
what became known as the first pillar of the Common Agricultural Policy (CAP), whilst 
the various elements of support for rural development, comprising the so-called second 
pillar, were consolidated into a single Council Regulation.  

8.2 These reforms also introduced the concept of voluntary modulation, under which 
Member States were free, if they so wished, to make reductions of up to 20% in the direct 
support payments to their farmers in order to fund rural development measures. However, 
the further changes introduced following the mid-term review of those reforms in 2003 
included a provision enabling compulsory modulation to be applied as from 2005 to direct 
payments in order to provide additional Community support for rural development, whilst 
at the same time repealing as from 31 December 2004 the provisions for voluntary 
modulation.  

8.3 In December 2005, the agreement reached by the European Council on the financial 
framework for 2007–13 paved the way for those Member States wishing to do so to re-
introduce voluntary modulation of up to 20%, and to use the amounts generated for their 
rural development programmes under the second pillar of the CAP. The Commission 
accordingly proposed in May 2006 detailed rules for the application of voluntary 
modulation,24 which included provisions whereby: 

 
24 (27550) 10014/06: see HC 34–xxxiv (2005–06), para 1 (5 July 2006). Stg Co Deb, European Standing Committee, 23 

October 2006. 
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• as with compulsory modulation, the deduction would not apply to the first €5,000 
of aid; 

• there would in future have to be one national rate of modulation (unlike the earlier 
voluntary arrangements, where Member States had been able to operate different 
regional rates); 

• the proceeds of voluntary modulation would be subject to the minimum spend 
requirements laid down in Regulation 1698/2005 for the three policy axes (10% for 
competitiveness and enhancing the quality of life, and 25% for enhancing the 
environment). 

8.4 In our Report of 5 July 2006, we noted that securing agreement to voluntary 
modulation was of key importance to the UK. However, we were told that the exemption 
of the first €5,000 meant either that a higher rate of modulation would be needed to secure 
a given amount of receipts, or that the level of receipts generated by a given rate of 
modulation would be reduced; that the different rural development programmes currently 
in place within the UK reflected the strategic objectives set by each of the four 
administrations; and that the requirement for a minimum spend for each of the policy axes 
contradicted the agreement reached by the European Council in December 2005 — and 
welcomed by the UK — that such a minimum would not be set. In view of these various 
issues, we recommended the document for debate in European Standing Committee, and 
that debate took place on 23 October 2006. 

The current document 

8.5 We have now received from the Minister for Sustainable Farming and Food at the 
Department of Environment, Food and Rural Affairs (Lord Rooker) a letter of 8 March 
2007, enclosing a revised text prepared by the German Presidency, following the rejection 
of the original proposal by the European Parliament. He says that this text differs 
significantly from the version which was debated in European Standing Committee, and in 
particular recognises that special considerations are required for Member States, such as 
the UK, which have operated voluntary modulation in the past. It would therefore allow 
voluntary modulation on a regional basis, with different rates allowable in England, 
Scotland, Wales and Northern Ireland, and would also ensure that it is not subject to the 
€5,000 franchise governing compulsory modulation (thus enabling the rate of voluntary 
modulation to be kept at a lower level than would otherwise have been the case). However, 
there has been no change to provisions governing the minimum expenditure for each 
policy axis. 

8.6 In addition, the Minister says that, if there were to be any future increases in 
compulsory modulation applying across all Member States, the Presidency text would 
reduce voluntary modulation, and that it would also require Member States applying it to 
demonstrate that they had made an assessment of the impact. He indicates that the UK 
supports the first of these steps, and is content with the second. 
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Conclusion 

8.7 This latest document addresses directly two of the UK’s main concerns on the 
original Commission proposal. Consequently, although we are content to clear it, we 
are drawing it to the attention of the House. 

 
 
 

9  Evaluation of the eContent Programme 

(28341) 
5868/07 
COM(07) 29 

Commission Communication: Final evaluation of the results obtained 
in implementing the multiannual Community programme to 
stimulate the development and use of European Digital Content on 
the global networks and to promote linguistic diversity in the 
Information Society (eContent) 

 
Legal base — 
Document originated 29 January 2007 
Deposited in Parliament 5 February 2007 
Department Trade and Industry 
Basis of consideration EM of 12 March 2007 
Previous Committee Report None; but see (24957) 13644/03; HC-63 xxxvi (2002–

2003), para 13 (5 November 2003) and (21502) 
10541/00; HC-23 xxvii (1999–2000), para 21 (25 
October 2000) 

To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

9.1  The eContent programme was developed by the Commission to encourage growth 
and development of the digital content industry in Europe and established by Council 
Decision 2001/42/EC. The programme ran from 2001 until 2005. Its budget was €100 
million. The programme aimed to stimulate the production, use and distribution of 
European digital content (e-content) on global networks by encouraging the growth of a 
competitive EU digital content industry, and to stimulate the development of linguistic 
diversity in the information society.  

9.2 On 5 November 2003, our predecessors considered the mid-point evaluation of the 
programme conducted by independent consultants in the first half of 2003. At that stage, 
the evaluators found that the benefits of the programme were significant in relation to the 
level of resources allocated to it and concluded that the programme was well structured, 
with a clear hierarchy of objectives; was, overall, well managed; and reached its target 
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audience — Small and Medium Enterprises (SMEs) represented 43% of participants and 
44% of funding went to them. Their main recommendations to the Commission were: 

— the financial requirements imposed on participants are too strict for SME and start 
up businesses; and the Commission should reduce payment delays to participants; 

— the commercial dimension of projects should be emphasised; 

— feedback to unsuccessful bidders should be improved; and 

— the Commission should encourage collaboration and networking among national 
contact points. 

9.3 The evaluators also encouraged Member States to promote the commercial value of 
digital content as well as the importance of multilinguality and to consider digital content-
related activities in their domestic funding programmes. 

9.4 Our predecessors regarded this mid-point evaluation as encouraging and drew it to the 
attention of the House at the same time as clearing it from scrutiny.25 

The Commission Communication 

9.5 The document is the final evaluation. The programme had three action lines: 

— improving access to and expanding the use of public sector information; 

— enhancing content production in a multilingual and multicultural environment; 
and 

— increasing the dynamism of the digital content market. 

Projects within these areas were selected through a competitive and independently 
evaluated selection process following a public call for proposals. In 2003–04, 64 projects 
were co-funded covering 24 Member States, Bulgaria, Romania, Turkey, Iceland and 
Norway, with a total cost of €56 million. 

9.6 The evaluators dedicated a large part of the evaluation to “consideration of the extent to 
which the programme, and the interventions within it, produced or were consonant with 
mechanisms capable of producing the right outcomes”. The evaluators looked at the 
relevance of the programme’s objectives, priorities and means of implementation, its 
efficiency and cost effectiveness, its utility and sustainability. They also looked at the 
effectiveness of the programme, what impact it had had and to what extent a direct link 
could be demonstrated between the resources deployed by the programme and activities in 
the market. They were also looking to see what lessons could be learnt for any future 
similar interventions. Overall, the Commission says that the evaluators found that the 
programme had been successfully implemented and in general managed in a transparent, 
efficient and satisfactory way. More specifically the evaluators found: 

 
25  (24957) 13644/03: see HC-63 xxxvi (2002–2003), paragraph 13 (5 November 2003). 
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— Solid performance of basic functions: the evaluation concludes that the programme 
made a real and substantial contribution to expanding the use of public sector 
information and facilitating multilingual/multicultural content production, 
producing beneficial results commensurate with its resources. It was cost effective 
and stimulated activities that would not otherwise have happened, or not on a 
European level. The management was good and the processes fair and transparent; 

— Adaptation to rapid change in the sector: the “exceptionally rapid development of 
the sector” necessitated changes to both objectives and ways of working. The 
programme did well, in terms of modifying its objectives. But this in turn required a 
greater focus on the development of networking, where the response was “of 
sufficient quality but not of sufficient quantity”; 

— Programme level added value: the evaluators concluded that the value of networking 
between projects had not been sufficiently recognised; connections and synergies 
between projects were not sufficiently identified and promoted; opportunities to 
create significant added value over and above the combined value of the individual 
outcomes and to maximise the programme’s impact were missed; 

— Relationship with current and future programmes. The evaluators considered the 
programme had done well in terms of Accession countries and achieving 
complementarity with the eTen programme26 and alignment with the eEurope 
Action Plan.27 However, synergies with the Structural Fund programme were “not 
apparent to the evaluators”. The evaluators consider this offers lessons for both 
eContentplus28 and the ICT policy support part of the Competitiveness and 
Innovation Framework Programme (CIP),29 with potential to create mechanisms 
that foster a substantial contribution to the development of long-term sustainable 
socio-economic benefits. 

9.7 The evaluation makes three recommendations: (Commission comments in italics): 

— future near-to-market programmes should devote “a very much greater 
proportion” of their resources to networking and concertation between projects 
and spread best practice developed within projects to others. Support for 
programme events and conferences should also be considered. The Commission 

 
26 The eTEN European Community programme finished at the end of 2006 as the funding cycles of the programme 

were completed. eTEN was supporting the deployment of trans-European e-services in the public interest. The 
programme aimed to accelerate the take-up of services to sustain the European social model of an inclusive, 
cohesive society. eTEN’s six themes included eGovernment, eHealth, eInclusion, eLearning, Services for SMEs and 
Trust & Security. See http://ec.europa.eu/information_society/activities/eten/index_en.htm for further details. 

27 The eEurope 2005 Action Plan was launched at the Seville European Council in June 2002 and endorsed by the 
Council of Ministers in the eEurope Resolution of January 2003. It aims to develop modern public services and a 
dynamic environment for e-business through widespread availability of broadband access at competitive prices and 
a secure information infrastructure. See http://ec.europa.eu/information_society/eeurope/2005/index_en.htm for 
further details. 

28 See the following paragraph of this Report. 

29 The Competitiveness and Innovation framework Programme (CIP) is described by the Commission as “a coherent and 
integrated response to the objectives of the renewed Lisbon strategy”, running from 2007 to 2013, with a budget of 
approximately €3.6 billion, which represents a 60 % increase in annual spending on actions related to 
competitiveness and innovation by 2013 compared to 2006. The three specific programmes in the CIP framework 
are: Entrepreneurship and Innovation Programme; ICT Policy Support Programme; and Intelligent Energy-Europe 
Programme. See http://ec.europa.eu/enterprise/enterprise_policy/cip/index_en.htm for further details.  
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says the Thematic Networks introduced in the eContentplus programme will deliver 
the results the recommendation envisages; 

— studies should be undertaken into how results from near-to-market projects can 
best be disseminated so that the value can be maximised, and into what tools might 
be developed to assess movement towards achieving the long-term outcomes of 
such near-to-market programmes. The Commission says studies will be undertaken 
under the eContentplus programme, for example, on investment in the digitisation of 
cultural resources and the economic impact of the preservation of digital resources; 

— future near-to-market programmes should devote some resources to monitoring 
long-term market developments, facilitating effective evaluation, raising awareness 
of interventions and ensuring that the programmes remain current and relevant. 
The Commission considers the recommendation is already addressed through publicly 
available data on the information market being collected and collated. 

9.8 The Commission concludes by saying that it will take account of the findings and 
recommendations in implementing the eContentplus programme and planning future 
follow-up programmes; and in the meantime considers the e Content programme has: 

— been successfully implemented;  

— enhanced the role of digital content as a means to increase access to information by 
citizens and to stimulate the economic and social development of European 
businesses;  

— promoted rich and diverse digital content contributing to the development of a 
single European information space and an information society for growth and 
employment. 

The Government’s view 

9.9 In her helpful 12 March 2007 Explanatory Memorandum, the Minister of State for 
Industry and the Regions (Margaret Hodge) says that although, as a Commission 
Communication on the final evaluation of a past programme, “the document has no policy 
implications”, she feels that “it might be useful to rehearse the UK Government’s view of 
the programme, examine a couple of projects and consider the recommendations of the 
evaluators”. She says that eContent was very ambitious, and that the two objectives — to 
ensure better exploitation of public sector information and the promotion of 
multilingual/multicultural content — are very wide, noting that a Directive on the re-use of 
public sector information was introduced during the period of the programme. In her 
view, “the programme tried to cover too much and was not sufficiently focussed or 
defined”. 

9.10 Also, although judging that the programme was well and properly run, she notes that 
the experience and evidence was not well shared between those running the different 
projects. 

9.11 She then outlines two projects with UK participation:  
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— HM Land Registry has been part of a project with the EULIS (European Land 
Information service), which is looking at how property transactions can be carried 
out across borders, based on a need for easy access to up-to-date and reliable 
information from different countries. The project is investigating the design of an 
electronic European Land Information Service, what problems might occur and 
how these could be overcome. “A prototype will show how useful the service is, and 
the outcome of the project should be something that works in terms of a user-
friendly online service”; 

— The UK Patent Office is part of the ePatent (multilingual access to European patent 
databases) project. Protection of Industrial Property Rights such as patents is, the 
Minister says, a key issue in developing a strong European Knowledge Economy, 
but is an area where “Europe has a number of disadvantages compared to the US 
and elsewhere”, e.g., the number of different patent offices, the different languages 
involved and the complexity of the patents themselves, all of which makes it very 
difficult for SMEs to get to the information they need. The Minister explains that 
developments in the ways in which languages can be automatically translated online 
and commons standards used to describe patents mow make it possible to offer a 
European-wide service offering multilingual access to patent databases. The ePatent 
project will set-up a system whereby French, English, Spanish and German speakers 
can access patent databases in their own languages, especially for non-professional 
users, and will aim “to develop a service that will continue after the project finishes”. 

9.12 She concludes by agreeing with the recommendations of the evaluators and being 
unconvinced by the Commission’s response — “this is particularly true for the second 
recommendation (studying how to get the information from projects out to interested 
parties, and assessing how successful near-market programmes are”. She says that she will 
ensure that this, and the other recommendations and findings, are followed up with the 
Commission. 

9.13 Finally, she says that there is no definite information about the timetable, but assumes 
that, as a non-controversial document, it will be taken as an “A” point (i.e., without 
discussion) at a forthcoming Council. 

Conclusions 

9.14 The Commission’s upbeat assessment would have carried more conviction if, like 
the Minister’s Explanatory Memorandum, it were illustrated with examples of what 
they consider to be successful projects. However, even with those the Minister cites, it is 
not at all clear if these projects are to be assessed in order to see whether or not it has 
been possible to bring them to fruition.  

9.15 Furthermore, what continues to cause us concern is how this programme 
exemplifies a widespread and persistent outlook on the part of the Commission (aided, 
it must be said, by at least some other Member States) — elements of excessive self-
satisfaction; an aversion to the hard-headed assessment of programme outcomes 
against objectives, as the basis for deciding whether any further such work, and the 
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consequential spending of European taxpayers’ money, is justifiable; and a tendency 
instead for such programmes to become institutionalised.30  

9.16 That is why we find it odd that the Minister should say that this Commission has 
no policy implications: as she herself observes, the programme tried to cover too much 
and was not sufficiently focussed or defined, and the Commission’s response to this 
evaluation is “not entirely convincing” — judgements that could be fairly applied to 
other such programmes and evaluations. Against this background, it is difficult to be 
sanguine as to how effectively the Minister will be able to ensure that this, and the other 
recommendations and findings, are followed up with the Commission.  

9.17 The evaluation’s findings and recommendations contain some clear pointers with 
regard to the subsequent eContentplus programme — yet it was initiated 
notwithstanding its absence. We consider this further in the following paragraph when 
we look at the evaluation after its first two years of that successor programme. 

9.18 In the meantime, we clear this document. 

 
 
 

10  The eContentplus programme 

(28336) 
5867/07 
COM(07) 28 

Commission Communication: implementation of the multiannual 
Community Programme to make digital content in Europe more 
accessible, usable and exploitable (The eContentplus Programme) 

 
Legal base — 
Document originated 29 January 2007 
Deposited in Parliament 5 February 2007 
Department Trade and Industry  
Basis of consideration EM of 5 March 2007 
Previous Committee Report None; but see (25384) 6431/04; HC 42–xxi (2003–04), 

para 14 (26 May 2004) and HC 42–xiii (2003–04), 
para 3 (17 March 2004) 

To be discussed in Council To be determined 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

10.1 The predecessor eContent programme ran for a four-year period up to January 2005. 
Its objective was to stimulate the production, use and distribution of European digital 

 
30 See also para 2 of our Twelfth Report, of 7 March 2007, where we consider the IDABC (Interoperable Delivery of 

European eGovernment Services to public Administrations, Businesses and Citizens) programme. 
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content on global networks and the development of linguistic diversity in the information 
society. We consider the final evaluation of this programme elsewhere in this Report.31 

Previous consideration 

10.2 In 2004, our predecessors twice considered the proposal that eventually emerged as 
Decision 456/2005/EC to establish a four-year successor programme — eContentplus —
which would build on, but not replicate, the eContent programme. Its overall aim is to 
make digital content in the EU more accessible, usable and exploitable, facilitating the 
creation and diffusion of information and knowledge, in areas of public interest, such as 
public sector information, learning content, scientific and scholarly content, and content 
from cultural institutions. Its focus is on the end-users, whether citizens, students, 
researchers, businesses or re-users of documents wishing to enhance and exploit digital 
content resources for economic return. Its social aims relate to areas where market forces 
are not sufficient to ensure that citizens and user organisations can benefit from content 
offerings made accessible by the latest technologies. Its overall emphasis is on quality 
content that serves to disperse information and diffuse knowledge, not just more content.  

10.3 The then Committee first considered the Decision on 17 March 2004, on the basis of 
an Explanatory Memorandum from the then Minister for Energy, e-Commerce and Postal 
Services at the Department of Trade and Industry (Mr Stephen Timms), in which he 
outlined the Government’s concerns. There was no argument over the aims, or over the 
relevance of the issues to the eEurope agenda. Rather, the doubts were: 

— whether a new programme in this area was justified, in the absence of any 
Commission evidence that the market would not address the requirements of the 
users identified and that action by the public sector was needed at any level, 
including EU level; the impression instead being that, because the eContent 
programme had been positively evaluated thus far, there was a strong presumption 
that there should be a follow-on; and  

— its expense: €163 million, compared to €100 million for the eContent programme.  

10.4 However, the Minister noted little sympathy in other Member States for ceasing this 
funding and said that, if the Government was unable to attract support for shortening the 
programme to two years (to coincide with the end years of the then Financial Perspective), 
it would seek to limit its scope and scale.  

10.5 Our predecessors noted that it was all too easy for EC programmes to become 
institutionalised, and welcomed the Government’s decision to challenge the need for a new 
programme in this area. Given a tendency for the Council to be too ready to call for and to 
endorse action by the public sector to improve competitiveness in the EU, our predecessors 
felt that a convincing case was needed for the activities proposed to be supported by public 
money; which requirement was not met by the positive mid-point evaluation of the earlier 
programme alone. Our predecessors also agreed that the Government should ask the 
Commission why a substantial increase in the annual budget for the programme in 2007 

 
31 See para 9 of this Report. 
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and 2008 was justified. Pending a further report from the Minister on the progress of 
negotiations on this proposal, our predecessors held the document under scrutiny.32 

10.6 A subsequent letter of 20 May 2004 from the Minister showed that: despite its best 
endeavours, the Government had been a lone voice in questioning the rationale for a 
further publicly-funded programme; there was no appetite, even on the part of those 
Member States who joined the UK in seeking budgetary restraint, for entering into the 
conciliation procedure with the European Parliament; they and other Member States were 
determined that the full four year programme would go ahead as proposed; and the 
budgetary outcomes were likely to be either €140 million or the €163 million originally 
proposed. Having secured wording to ensure that the annual appropriations were 
consistent with the Financial Perspective in 2007–08, the Government was disposed to 
preserve unity with its “budgetary allies” around the lowest available budgetary outcome.  

10.7 Our predecessors concluded that this was in many ways regrettable, since neither the 
original doubts as to the necessity for another publicly-funded programme, nor the 
expense of the proposed programme, had been properly addressed or satisfactorily 
resolved. However, they noted that the Commission would now have to produce an 
evaluation report by January 2007 at the latest, including reporting on the consistency of 
the amount for 2007–08 with the Financial Perspective and, if necessary, taking steps to 
ensure such consistency. Recognising that this was the only alternative to the original 
proposal, they reluctantly cleared the document.33 

10.8 Following a vote by the European Parliament on 27 January 2005, the Council agreed 
the eContentplus programme on 28 February 2005, with a budget of €149 million. 

The Commission Communication 

10.9 The Communication fulfils the obligation laid on the Commission in Decision 
456/2005/EC to report on the activities funded by the Programme during the first two 
years of its existence and to report on the consistency of the budget for the remaining two 
years with the financial perspective.  

10.10 The Commission puts the Programme in the broader context of the “i2010 — A 
European Information Society for growth and employment” policy,34 and in particular the 
“high bandwidth communications, rich and diverse content and digital services” 
component. While the previous eContent Programme looked at the broad swathe of public 
sector information, eContentplus concentrates on three key areas — geographic 
information, educational content and cultural, scientific and scholarly content. The 
Commission points out the importance of these areas to both citizens and businesses and 
also the difficulties faced by those wanting to exploit and utilise such material, including 
multilinguality, fragmentation and incompatibility of data sets. 

 
32 See headnote. 

33 Ditto. 

34 i2010 is the European Commission’s strategic framework laying out broad policy guidelines for the information 
society and the media. The purpose of this new, integrated policy is to encourage knowledge and innovation with a 
view to boosting growth and creating more better-quality jobs. It forms part of the revised Lisbon Strategy. See 
http://europa.eu/scadplus/leg/en/cha/c11328.htm for further details. 
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10.11 The Programme operates primarily through grants awarded via a competitive and 
independently evaluated call for proposals process. The 2005 call (the 2006 process had not 
yet been completed) was heavily over-subscribed, with 238 proposals requesting €370 
million. Independent evaluation narrowed these down to 28 proposals that were of “very 
good” or “excellent” quality; 19 were finally selected for the available €28 million. The 
Commission cites: 

— in the geographic information area, the example of the EuroGeoNames project which 
aims at developing an interoperable service that will link official geographic names 
information into an integrated multilingual application;  

— in the educational domain, the CITER project, which will create a digital European 
history textbook repository aimed at secondary school level;  

— for cultural and scientific/scholarly content 

• the European Digital Library, described as the backbone of the i2010 flagship 
initiative on digital libraries, where the Commission is hoping for considerable 
Europe-wide impact by adding new partners and library resources to the 
existing “The European Library” web portal and thus increasing cross-border 
re-use of national libraries’ holdings; and 

• the DISMARC project (DIScovering Music ARChives), whose aim is to enable 
users to identify and access audio recordings held by European broadcasting 
corporations, institutes and archives. 

10.12 The call also funded 5 thematic networks which bring together experts in their fields 
from across Europe and focus on promoting best practices.  

10.13 For 2006, the Commission is hoping for fewer, better quality proposals. More 
information has been provided on what a successful proposal looks like, with an emphasis 
on involving content providers in the consortium and attaining critical mass. The range of 
actions has also been sharpened up, with educational content focusing face-to-face and 
distance learning within the educational system, and cultural and scientific/scholarly 
content looking at the development of interoperable digital libraries. 

10.14 The Communication explains that, following the institutional agreement on the new 
financial framework, the Commission has presented its “revised package” adapting existing 
and proposed legislation to give it effect, with the amount foreseen in the package for the 
eContentplus Programme remaining the same as in the Decision setting up the 
Programme, i.e., €149 million. 

10.15 The Communication concludes that the first call for proposals demonstrates the 
demand for the action areas within the Programme; the amount provided for in the 
Decision for 2007–2008 is needed to build on the initial progress made, particularly for 
digital libraries; and the amount set aside for the second half of the Programme — €93.4 
million— is consistent with the current financial perspective. 
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The Government’s view 

10.16  In her 5 March 2007 Explanatory Memorandum, the Minister of State for Industry 
and the Regions (Margaret Hodge) says that, although the document itself — simply 
describing the current situation within the Programme and stating its intention of 
proceeding in line with the budget provided within the Decision — contains no policy 
implications, we “may be interested in the Government’s general view of the Programme”.  

10.17 She recalls the Government’s and our predecessors’ opposition to the eContentplus 
Programme when it was first proposed (that a follow-on programme to eContent had not 
been justified and that simply agreeing to a programme because a similar one had been in 
place was ill-judged); the lack of support for this position; and what she describes as the 
partial success of keeping the budget within bounds and the incorporation of the concern 
over the implications for the 2007–13 financial perspective, which “is the reason for the 
current Communication”. She continues as follows:  

“We continue to be sceptical about the value of the Programme, although of course 
we recognise (as we did when it was proposed) the importance of the subject areas 
covered. Geographic information is a crucial resource for many information 
products and there are, undoubtedly, interoperability and accessibility issues. 
Educational content, and how the resources available across Europe can be utilised 
for the benefit of European citizens, speaks for itself as an issue of trans-European 
importance. Perhaps most interesting is the work on digital libraries. 

“However, the importance of the subject areas does not, of itself, justify a funding 
programme. The heavy over-subscription is not compelling evidence of the need for 
the Programme either — many of the proposals were very weak, and many were also 
submitted by institutions who are practiced in applying for public funding, rather 
than projects likely to make an impact. We would agree with the Commission’s aim 
for fewer, more strategic projects. However, the case for the Programme remains 
largely unproved in areas, such as geographic information, where there is already 
significant private sector activity. There is also a danger of duplication or 
displacement where there is existing public sector support or funding such as 
education and culture. 

“Despite our doubts, it is likely that a programme directed at such policy areas will 
deliver some value. There is potential for linking together disparate resources across 
Europe and making them accessible in different languages for the benefit of children 
and other learners and this might not happen without intervention at a European 
level. The European Digital Library project is one where we will keep closely 
involved. It has real potential for leveraging the vast resources currently only readily 
available at a national level, with citizens and researchers benefiting from much 
easier access to the richness of European content and research wherever they live. At 
the same time, we are watching this area very carefully to ensure that it does not, 
inadvertently, cause problems for publishers. It is essential that this does not 
undermine the position of rights holders at a time when they are feeling increasingly 
under threat from the possibilities of digital distribution (and illicit copying).  
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“In short, while we did not support the setting up of the Programme and remain 
unconvinced that it was necessary, we will continue to work with the Commission 
and other Member States to focus it towards areas where there is the best case for 
intervention at the European level and ensure that those that should be informed and 
involved within the UK get the support and information they need”.  

10.18  Looking ahead, the Minister notes the policy areas covered by eContentplus will be 
incorporated within the ICT Policy Support part of the Competitiveness and Innovation 
Framework Programme (CIP). She says that she is currently monitoring both programmes 
“to ensure that they communicate and work as closely as possible, so as to avoid 
unnecessary overlaps and duplication” and that, after the end of the eContentplus 
Programme, she “will seek to ensure that the focus within the CIP is on those areas from 
eContentplus where most value can be delivered and where a case for intervention can be 
demonstrated”. 

10.19 Finally, the Minister anticipates that, since the document is uncontroversial in itself, 
it will be included as an “A” point (i.e., not for discussion) at a forthcoming Council, but 
has no information on precisely when that will be. 

Conclusions 

10.20 As we make clear with regard to the eContent programme earlier in this Report,35 
we share the Minister’s concern about the way eContentplus has been pursued. Like 
her, we do not suggest that nothing good can or will come of it: on the contrary, it 
would be alarming if spending €149 million did not produce some good outcomes; and, 
like her, we regard the work on digital libraries as probably the one with most potential. 
Our concern is over the basis upon which decisions to expand the earlier programme 
were taken. 

10.21 We note in particular her observations on the weakness of many of the proposals, 
and that many were submitted by institutions practiced in applying for public funding, 
rather than bodies likely to make an impact; that the case for the Programme remains 
largely unproved in areas, such as geographic information, where there is already 
significant private sector activity; and the danger of duplication or displacement where 
there is existing public sector support or funding.  

10.22 It is surely on areas other than these where the fewer, more strategic projects 
should focus. Though the Minister says that she we will continue to work with the 
Commission and other Member States to focus it towards areas where there is the best 
case for intervention at the European level, we wish that we could be confident that the 
Commission will respond accordingly. As we have noted in our remarks on the 
predecessor eContent programme, too often there seems to be a reluctance, and not 
just on the part of the Commission, to ask the hard questions, and a determination 
instead to press ahead despite the lack of robust evaluation and analysis of previous 
relevant activity, future requirements and ability to add value. 

 
35 See para  9 of this Report. 
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10.23 As the Minister notes, eContentplus is due to end in two year’s time. As well as 
the issues covered above, there are the other recommendations and findings in the final 
evaluation of the predecessor eContent programme, which the Minister says, in her 
Explanatory Memorandum thereon, she will be following up with the Commission; and 
also the lack of clarity about the final outcomes of the work done under that 
predecessor programme, to which we refer in our Report thereon.  

10.24 In sum, in two year’s time, we look forward to a final evaluation of eContentplus 
and an Explanatory Memorandum from the Minister or her successor which focuses on 
all these issues, so that the House may then be able to see more clearly than at present 
what the outcomes of nearly €250 million of expenditure has been, and how effectively 
the Commission has responded to the recommendations made to it and to the 
Minister’s representations. 

10.25 We now clear the document.  

 
 
 

11  Proposals to improve the free movement of goods 
within the EU 

(28373) 
6312/07 
COM(07) 35 

Commission Communication: The internal market for goods: a 
cornerstone of Europe’s competitiveness 

 
Legal base — 
Document originated 14 February 2007  
Deposited in Parliament 19 February 207  
Department Trade and Industry 
Basis of consideration EM of 23 February 2007  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Purpose of the Communication 

11.1 The purpose of the Commission’s Communication is to emphasis the benefits of the 
EU’s internal market for goods, identify obstacles to free movement of goods and 
introduce four proposals to remove barriers. 

The benefits so far 

11.2 Trade between Member States accounts for two-thirds of the total trade of the EU; 
only one third is with the rest of the world. The Commission says that most of the technical 
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barriers to the free movement of goods between Member States have been removed. Most 
businesses and people are satisfied with the way the internal market for goods currently 
operates. Consumers benefit from greater choice and competition. Businesses benefit from 
a larger market, economies of scale and reduced compliance costs for their exports within 
the EU.  

The need for further action 

11.3 The Communication says, however, that the internal market for goods is not 
complete. In the light of the findings of its public consultations last year, the Commission 
proposes four initiatives to deal with the weaknesses in the internal market perceived by 
consumers and businesses. The initiatives are as follows: 

• A draft Regulation to remove barriers to free movement caused by unjustified 
national technical rules which require businesses to adapt products lawfully 
marketed in the Member State of origin to the rules of the Member State of 
destination. When we considered the proposal in February, we could see its 
attractions in principle but kept it under scrutiny pending consideration of the 
further information for which we asked the Government.36  

• A draft Regulation “setting out requirements for accreditation and market 
surveillance relating to the marketing of products.”37 Many businesses use 
laboratories and testing houses to obtain certificates and reports testifying that 
their products comply with EC requirements. The draft Regulation aims to make 
certificates and test reports more readily acceptable through the EU by establishing 
an EU legal framework for accreditation. In the interests of protecting consumers 
and workers, the draft Regulation also makes provision to strengthen the 
arrangements for enforcing compliance with the requirements of EC product 
legislation. We set out our views on the proposal in paragraph 2 of this report.  

• A draft Decision on a common EC framework for the marketing of products is 
intended to simplify and clarify the rules on assessing whether goods conform with 
the requirements of the product Directives.38 Our views on the proposal are given 
in paragraph 3 of this report. 

• Finally, in response to people’s complaints about the vehicle approval and 
registration requirements, the Commission will issue an Interpretive 
Communication on procedures for the registration of motor vehicles originating in 
another Member State. 

The Government’s view 

11.4 The Minister of State for Science and Innovation at the Department of Trade and 
Industry (Malcolm Wicks) tells us that, in principle, the Government supports any 
measure which aims to facilitate trade within the EU if it will lead to greater choice and 

 
36 (28374) 6313/07: see HC 41–xi (2006–07), para 4 (28 February 2007. 

37 (28375) 6377/07. 

38 (28376) 6378/07. 
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value for customers and greater prosperity for businesses. So the Government “supports 
this Communication and the initiatives which are contained in it”. The Minister adds that 
the Government’s views on the substance of the initiatives have been or will be given in 
Explanatory Memoranda on each of the proposals. 

Conclusion 

11.5 In a previous report and earlier in this report, we set out our views on the 
substance of the draft Decision and the two draft Regulations. In our view, the 
Commission’s Communication provides a useful introduction to the four specific 
initiatives and helpfully puts them in the general context of the operation of the 
internal market. So we draw the Communication to the attention of the House but we 
see no need to keep it under scrutiny. 

 
 
 

12  Public access to EU documents 

(26819) 
12040/05 
COM(05) 348 
 
+ ADD 1 

Commission Report on the application of Regulation 1049/2001 
regarding public access to European Parliament, Council and 
Commission documents  
 
Commission staff working paper  

 
Legal base — 
Department Foreign and Commonwealth Office 
Basis of consideration Minister’s letter of 21 February 2007 
Previous Committee Report HC 34–v (2005–06), para 19 (12 October 2005) 
To be discussed in Council Non applicable 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

12.1 Article 17 of Regulation No. 1049/2001 regarding public access to European 
Parliament, Council and Commission documents, applicable since December 2001, 
requires each of the three institutions to publish an annual report for the preceding year. 
The report must cover cases in which the institution concerned did not grant access to 
documents, the reasons for such refusals and recording the number of sensitive documents 
not put on the register.  

The document  

12.2 The document is the report by the Commission for 2004. It is the third such report 
presented by the Commission. The main finding of the Report is that the trend of the last 
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two years of rising requests for documents has continued. Following enlargement in 2004, 
the Commission register of internal documents was adapted to cover the EU’s then twenty 
official languages.  

12.3 The number of requests for information increased substantially during 2004. The 
number of initial requests rose from 1523 to 2600 (an increase of 70.72%) compared to a 
rise from 991 to 1523 (53.7%) for 2003. The number of confirmatory requests rose from 
143 to 162 (an increase of 13.29%) compared to a rise from 93 to 143 (48.96%) for 2003.39 
The breakdown by area of interest has remained more or less the same as in previous years. 
Competition, customs, indirect taxation, the internal market and the environment trigger 
most requests for disclosure accounting for approximately 40% of the total. The single 
most important categories of applicants remain interest groups, NGOs and companies. 
More than a quarter of all requests are made by persons or bodies established in Belgium, 
which reflects the large number of multinational companies, law firms and associations 
with EU affairs offices in Brussels. The percentage of requests from the new Member States 
was relatively low at 4.31%. 

12.4 The percentage of positive replies given by the Commission at the initial request stage 
was 68.19% in 2004 (slightly down from 69.31% in 2003). In 64.8% of cases the whole 
document was disclosed, and in the remainder partial access was granted. The 
Commission confirmed its initial decisions in 73.21% of cases. The percentage of entirely 
positive replies after an initial refusal was 9.09%; the percentage of decisions granting 
partial access after an initial refusal was 17.7%. The main reason for refusal of access at the 
initial stage was to protect the purpose of inspections, investigations and audits (31.81%). 
The second most common reason for refusal was the protection of the Commission’s 
decision-making process (25.44%). In 2004, 13 complaints were made against the 
Commission for refusal to disclose documents. In most cases the ombudsman concluded 
that there was no evidence of maladministration or the cases were settled to the satisfaction 
of the complainant. The ombudsman made critical remarks in three cases. 

The Government’s view 

12.5 When we originally looked at this document in October 2005 we expressed concern 
that in over one quarter of all cases where the Commission refused to release documents 
the reason given was the protection of the Commission’s own decision making process. We 
asked the Minister to comment on what seemed a very high percentage. 

12.6 In his letter of 21 February 2007 the Minister for Europe (Mr Geoffrey Hoon) replies 
to the Committee’s concern as follows: 

“Your Committee raised a concern that the Commission cited the protection of its 
own decision-making process in over one-quarter of all its refusals for access to 

 
39 The distinction between initial and confirmatory requests for access to documents is set out in Article 7 of 

Regulation 1049/2001. Within 15 working days from registration of an initial application the relevant institution 
shall either grant access to the document requested or, in writing, state the reasons for the total or partial refusal to 
grant such access. In the event of a total or partial refusal of the initial application the applicant may, within 15 
working days of receiving the institution’s reply to his initial request, make a confirmatory application asking the 
institution to reconsider its position. 
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documents. It is important to view this figure in the context of 2,600 requests during 
the year of which just over seventy percent were granted.  

“Protection of the decision-making process is covered in Article 4(3) of the Access to 
Documents Regulation (1049/2001) and is broken down into two categories: (a) 
documents for internal use which relate to a matter where the decision has not yet 
been taken; (b) documents drawn up as a part of deliberations where the decision has 
been taken. When the institutions confirm receipt of a request for access to 
documents the request is placed in one of these two categories. Refusals in category 
(a) have increased sharply whereas refusals in category (b) have fallen significantly 
between 2003 and 2004. The protecting of the Commission’s decision-making 
process is invoked more in order to protect the taking of individual decisions than 
the legislative process. 

“It is understandable that around a quarter of refusals are on the basis of the 
document relating to the internal decision-making process. A policy proposal will go 
through a number of stages in the Commission before the College of Commissioners 
makes a final collective decision. How the Commission arrived at that decision is an 
internal matter in the same way that the details of discussion in the UK Cabinet are 
not disclosed. 

 “As regards the more detailed information on the categories, the Working Paper 
does break down requests according to the professional profile of the requester, 
geographical origin, area of interest (e.g. competition, internal markets etc) as well as 
the exception applied on refusal. It would be possible to break down the protection of 
the decision-making process category into areas of interest but I am not convinced 
that this would be much more informative”. 

Conclusion  

12.7 We thank the Minister for his reply to our question more than a year and a half 
after publication of our report. Given the slowness of the response, we refrain from 
asking the Minister any further questions and clear the document. 

12.8 We shall continue to monitor the reasons for refusal to release Commission 
documents and look to the Minister to reply much more promptly in future. 
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13  Food safety training 

(27866) 
13371/06 
+ ADDs 1–2 
COM(06) 519 

Commission Communication: Better Training for Safer Food 

 
Legal base — 
Department Food Standards Agency 
Basis of consideration Minister’s letter of 17 January 2007 
Previous Committee Report HC 34–xxxix (2005–06), para 5 (25 October 2006) 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared; Further information requested 

Background 

13.1 Regulation EC 882/200440 sets out the general approach which must be taken by 
Member States in enforcing feed and food, animal health and animal welfare requirements, 
the underlying aim being to improve the consistency and effectiveness of controls across 
the Community and to provide safeguards for consumers. The Regulation also enables the 
Commission to develop training programmes for staff from the Member States and from 
exporting third countries, to complement those undertaken nationally and to provide 
greater uniformity.  

13.2 Having concluded that some action was needed in this area, and that mere 
cooperation with national training providers would not be sufficient, the Commission 
established in 2005 a strategy for training at Community level, and it says that courses have 
already been provided (under contract) during 2006, attended by about 1,500 officials, and 
covering a range of issues such as import control procedures, implementation and auditing 
of food safety management systems, and Avian influenza. 

13.3 It subsequently put forward in September 2006 this Communication, which addresses 
the organisation and management of Community training for 2007 and beyond in the four 
areas covered by Regulation 882/2004 and in relation to plant health. In doing so, the 
Commission considered various options, but concluded that an executive agency would 
allow it to focus on its core activities without relinquishing control and ultimate 
responsibility. It then intended to examine this option further, including the practical 
arrangements and the possibility of merging these activities with those of the Executive 
Agency for the Public Health Programme. In the meantime, the Commission estimated 
that the average cost per year after 2011 would be €13.2 million, to which should be added 
about €1.6 million for such activities as preparing tenders and selecting training providers. 

 
40 OJ No. L.165, 30.4.04, p.1. 
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(These figures compare with costs of €7.5 million in the financial statement accompanying 
the Commission’s proposal for Regulation 882/2004.) 

13.4 We were told that the Government broadly welcomed the establishment of this 
strategy, although it intended to press the Commission to ensure that training priorities are 
identified on the basis of objective evidence, and to ensure that there is a flexible approach 
in order to achieve best value. It had also pointed out that plant health is not subject to the 
main provisions of Regulation 882/2004, and that Member States should be consulted 
about its inclusion in the strategy through the Standing Committee on Plant Health, and 
that more generally the UK would be pressing for a robust, thorough and objective 
assessment of the best way forward, having regard to all the options. 

13.5 In our Report of 25 October 2006, we commented that, although the introduction of 
safety training at Community level appeared to be sensible in principle, there were a 
number of outstanding issues identified above. Consequently, before taking a final view on 
the Communication, we thought it would be sensible to await further information on these 
points, but, in the meantime, to draw the document to the attention of the House. 

Minister’s letter of 17 January 2007 

13.6 The Minister of State at the Department of Health (Caroline Flint) wrote to us on 17 
January 2007 about these various points, though unfortunately her letter did not reach us 
until 6 March. She says: 

• that, although the Commission’s still favours using its Executive Agency for the 
Public Health Programme to carry out this programme, a decision has yet to be 
taken, and the Commission has accepted that the proposed cost-benefit analysis 
(which it is intended should be carried out in early 2007) should look, not just at its 
favoured option, but also at some of the other options identified in its 
Communication; 

• that the Commission has confirmed that it intends to develop robust mechanisms 
for consulting Member States in order to agree training priorities and to ensure 
that the programmes under the strategy complement, rather than duplicate, those 
at national level: the UK welcomes this, and will participate fully in any such 
consultations; 

• that the Government is not opposed in principle to the inclusion of plant health, 
but will continue to press for consultation through the Standing Committee on 
Plant Health; and 

• that the Commission has confirmed that funding for the proposed Programme has 
already been taken into account within the Community budget agreed for the 
period to 2013, and that there will be no transfer of funds from other budget lines: 
also, the costs of establishing an Executive Agency will be clearer when the 
proposed cost-benefit analysis has been completed. 

13.7 The Minister also says that the Communication has been discussed at Chief 
Veterinary Officer and Expert Group level, where Member States were in general 
supportive, but that it is unlikely to be taken to the Council, since the Commission already 



European Scrutiny Committee, 14th Report, Session 2006–07    51 
 

 

has the necessary powers, and does not require political agreement for what is proposed. 
However, it has agreed to produce a progress report, as well as a final report when the work 
has been completed. 

Conclusion 

13.8 We are grateful to the Minister for this further information, and we are now 
content to clear this Communication. We would, however, be interested to know in due 
course the eventual outcome of this exercise. 
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14  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Department for Environment, Food and Rural Affairs 

(28331) 
5736/07 
COM(07) 15 

Draft Council Regulation on the conclusion of the Fisheries 
Partnership Agreement between the European Community and the 
Republic of Madagascar. 

(28332) 
5737/07 
COM(07) 16 

Draft Council Decision on the conclusion of the Agreement in the 
form of an Exchange of Letters on the provisional application of the 
Protocol setting out the fishing opportunities and financial 
contribution provided for in the Fisheries Partnership Agreement 
between the European Community and the Republic of Madagascar 
on fishing off the coast of Madagascar for the period from 1 January 
2007 to 31 December 2012. 

(28402) 
6464/07 
COM(07) 58 

Draft Council Directive amending Directive 2001/114/EC relating to 
certain partly or wholly dehydrated preserved milk for human 
consumption. 
 
Draft Council Directive amending Regulation (EC) No.1255/1999 on 
the common organisation of the market in milk and milk products. 
 
Draft Council Directive amending Regulation (EC) No.2597/97 laying 
down additional rules on the common organisation of the market in 
milk and milk products for drinking milk. 

Foreign and Commonwealth Office 

(28450) 
— 
— 

Draft Council Joint Action extending the mandate of the EU team to 
contribute to the preparations of the establishment of a possible 
International Civilian Mission in Kosovo, including a European Union 
Special Representative component (ICM/EUSR Preparation Team). 

(28453) 
— 
— 

Council Joint Action amending the mandate of the European Union 
security sector reform mission in the Democratic Republic of the 
Congo (EUSEC RD Congo). 

Department of Trade and Industry 

(28404) 
5748/07 
+ ADD 1 
COM(07) 56 

Commission Communication on scientific information in the digital 
age: access, dissemination and preservation. 
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(28415) 
6783/07 
COM(07) 70 

Draft Council Regulation amending Annexes A, B and C to Regulation 
(EC) No.1346/2000 on insolvency proceedings. 



54    European Scrutiny Committee, 14th Report, Session 2006–07 

 

Formal minutes 

Wednesday 14 March 2007 

Members present: 

Mr Michael Connarty, in the Chair 

Mr William Cash 
Mr James Clappison 
Jim Dobbin 
Nia Griffith 

 Mr Greg Hands 
Mr Lindsay Hoyle 
Angus Robertson 
 

The Committee deliberated. 

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, That the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 12.7 read and agreed to. 

Paragraph 12.8 read, amended, and agreed to. 

Paragraphs 13.1 to 14 read and agreed to. 

Resolved, That the Report, as amended, be the Fourteenth Report of the Committee to the 
House. 

Ordered, That the Chairman do make the Report to the House. 

The Committee further deliberated. 

 

 

[Adjourned till Wednesday 21 March at 2.30 p.m. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European 
Union documents and— 
 
a) to report its opinion on the legal and political importance of each such document and, where it 

considers appropriate, to report also on the reasons for its opinion and on any matters of 
principle, policy or law which may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to 
Standing Order No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 
The expression “European Union document” covers — 
 
i) any proposal under the Community Treaties for legislation by the Council or the Council acting 

jointly with the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the 
European Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the 
Treaty on European Union which is prepared for submission to the Council or to the European 
Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI 
of the Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union 
institution for or with a view to submission to another Union institution and which does not 
relate exclusively to consideration of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of 
the Crown. 

 
The Committee’s powers are set out in Standing Order No. 143. 
 
The scrutiny reserve resolution, passed by the House, provides that Ministers should not give 
agreement to EU proposals which have not been cleared by the European Scrutiny Committee, or on 
which, when they have been recommended by the Committee for debate, the House has not yet 
agreed a resolution. The scrutiny reserve resolution is printed with the House’s Standing Orders, 
which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
David S. Borrow MP (Labour, South Ribble) 
William Cash MP (Conservative, Stone) 
James Clappison MP (Conservative, Hertsmere) 
Katy Clark MP (Labour, North Ayrshire and Arran) 
Wayne David MP (Labour, Caerphilly) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Nia Griffith MP (Labour, Llanelli) 
David Hamilton MP (Labour, Midlothian) 
Greg Hands MP (Conservative, Hammersmith and Fulham) 
David Heathcoat-Amory MP (Conservative, Wells) 
Jimmy Hood MP (Labour, Lanark and Hamilton East) 
Lindsay Hoyle MP (Labour, Chorley) 
Angus Robertson MP (SNP, Moray) 
Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 




