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Notes 

Numbering of documents 

Three separate numbering systems are used in this Report for European Union 
documents: 
 

Numbers in brackets are the Committee’s own reference numbers. 
 
Numbers in the form “5467/05” are Council of Ministers reference 
numbers. This system is also used by UK Government Departments, by the 
House of Commons Vote Office and for proceedings in the House. 
 
Numbers preceded by the letters COM or SEC are Commission reference 
numbers. 

 
Where only a Committee number is given, this usually indicates that no official 
text is available and the Government has submitted an “unnumbered 
Explanatory Memorandum” discussing what is likely to be included in the 
document or covering an unofficial text. 

Abbreviations used in the headnotes and footnotes 

EC (in “Legal base”) Treaty establishing the European Community 
EM Explanatory Memorandum (submitted by the Government to the 

Committee) 
EP European Parliament 
EU (in “Legal base”) Treaty on European Union 
GAERC General Affairs and External Relations Council 
JHA Justice and Home Affairs 
OJ Official Journal of the European Communities 
QMV Qualified majority voting 
RIA Regulatory Impact Assessment 
SEM Supplementary Explanatory Memorandum 

Euros 

Where figures in euros have been converted to pounds sterling, this is normally 
at the market rate for the last working day of the previous month. 

Further information 

Documents recommended by the Committee for debate, together with the times 
of forthcoming debates (where known), are listed in the European Union 
Documents list, which is in the House of Commons Vote Bundle on Mondays and 
is also available on the parliamentary website. Documents awaiting 
consideration by the Committee are listed in “Remaining Business”: 
www.parliament.uk/escom. The website also contains the Committee’s Reports. 
 
Letters sent by Ministers to the Committee about documents are available for 
the public to inspect; anyone wishing to do so should contact the staff of the 
Committee (“Contacts” below). 

Contacts 

All correspondence should be addressed to the Clerk of the European Scrutiny 
Committee, House of Commons, 7 Millbank, London SW1P 3JA. The telephone 
number for general enquiries is (020) 7219 3292/5465. The Committee’s email 
address is escom@parliament.uk 
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1  Aviation agreements 

(27453) 
8656/06 
COM(06)169 

Draft Decision on the signature and provisional application of the air 
transport agreement between the European Community and its 
Member States, on the one hand, and the United States of America, 
on the other hand 
Draft Decision on the conclusion of the air transport agreement 
between the European Community and its Member States, on the 
one hand, and the United States of America, on the other hand 

 
Legal base Articles 80 and 300 EC; consultation; QMV 
Department Transport 
Basis of consideration Minister’s letter of 16 March 2007 
Previous Committee Report HC 34–xxxi (2005–06), para 4 (14 June 2006) and HC 

34–xxxvi (2005–06), para 8 (19 July 2006) 
To be discussed in Council 22 March 2007 
Committee’s assessment Politically important 
Committee’s decision For debate in European Standing Committee 

Background 

1.1 Since 1987 a single market for air services in the Community has been progressively 
established. Community legislation has extended the scope of this single market beyond 
purely economic matters to embrace the areas of safety, security, air traffic management, 
social harmonisation and the environment. The Community has the competence to 
conclude air services agreements with third countries and to require meanwhile revision of 
bilateral air services agreements to eliminate provisions discriminatory against other 
Member States. 

1.2 The draft Decisions in this document would authorise the signature, provisional 
application and conclusion of an aviation agreement between the Community and the 
Member States on the one hand and the United States of America on the other. It would be 
a first-stage agreement — a step towards the Community’s ambition, shared by the 
Government, of an open aviation area of the Community and the US. 

1.3 The agreement annexed to the draft Decisions would:  

• remove most of the operating restrictions in existing bilateral agreements so that 
any Community airline could operate between any point in the Community and 
any point in the US;  

• allow traffic to be carried to or from third countries via the other party;  

• allow all-cargo flights to operate on routes from the other party to or from any 
third country;  

• impose no restrictions on frequency or capacity;  
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• impose no requirement to seek Government approval of tariffs or fares;  

• remove current illegalities in the bilateral agreements between Member States and 
the US, which prevent airlines from other Member States from operating to the US;  

• eliminate many other restrictions and controls currently contained in bilateral 
agreements;  

• protect consumers from anti-competitive behaviour;  

• provide for either side to be able to request consultations to discuss consumer 
protection issues;  

• apply up-to-date provisions on safety and security; and  

• allow the Community and Member States to take measures to protect the 
environment from the impacts of aviation.  

1.4 The agreement would not allow Community airlines to carry traffic within the US nor 
relax the prohibition on Community airlines of acquiring effective ownership of a US 
airline. The agreement includes wording about suspension of its application to Gibraltar 
airport.1  

1.5 When we considered this document in June and July 2006 we accepted that a first-stage 
agreement is all that is likely to be attainable at present. And we noted with approval the 
caution with which the Government was considering the agreement, particularly in 
relation to value of a possible Final Rule, which would set out how the requirement that a 
US carrier must be under “the actual control of US citizens” was to be interpreted, which 
was expected from the US Department of Transportation. But we said that before 
considering the document, which remained uncleared, further we should like to hear from 
the Government as to its conclusions following issue of the Final Rule and its consideration 
of the package with Community partners. In particular we wanted confirmation that: 

• UK airlines would be, if not better off, at least no worse off than under the present 
bilateral arrangements; and 

• the agreement was based on truly reciprocal benefits. 

1.6 We noted also that the Government: 

• wished to take account of the extent to which the agreement seemed likely to assist 
the eventual delivery of the full open aviation area agreement sought by the 
Community, the prospects for securing a better deal now or in the near future, and 
the possible consequences and disbenefits of not concluding an agreement;  

 
1 “… application of this Agreement to Gibraltar airport is understood to be without prejudice to the respective legal 

positions of the Kingdom of Spain and the United Kingdom with regard to the dispute over sovereignty over the 
territory in which the airport is situated; application of this Agreement to Gibraltar airport shall be suspended until 
the arrangements in the Joint Declaration made by the Foreign Ministers of the Kingdom of Spain and the United 
Kingdom on December 2 1987 enter into operation.”  
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• was currently in discussion with the Governments of Gibraltar and Spain about the 
possibility of a new agreement concerning Gibraltar Airport, which it hoped might 
in due course lead to Spain lifting its block on Community aviation measures 
applying to Gibraltar; and 

• confirmed that in the interim the current bilateral arrangements between the UK 
and US would need to remain in force in respect of Gibraltar.2 

The Minister’s letter 

1.7 The Secretary of State for Transport (Douglas Alexander) writes now about 
developments since we last reported on this matter. First the Minister: 

• reminds us that in June 2006 consideration of the draft agreement by the Transport 
Council was suspended, pending conclusion of the US Department of 
Transportation’s consultations on its proposed Final Rule on foreign control of US 
airlines; 

• says that, following opposition from the US Congress, the proposed Rule was 
subsequently delayed and then, in December 2006, withdrawn; 

• continues that the Transport Council then asked the Commission to enter into 
further negotiations with the US as soon as possible with a view to seeking further 
elements to ensure a proper balance of interests; and 

• concludes that further negotiations held between January and March 2007 have 
resulted in a revised draft first-stage agreement that is to be presented to the 
Transport Council on 22 March 2007. 

1.8 The Minister tells us that the main elements of the draft first-stage agreement remain as 
before, but that new aspects added as a result of the latest discussion include: 

• clarification of the rights for Community investors to own US airlines (within the 
limits of existing US legislation); 

• measures to facilitate Community ownership of third country airlines; 

• the Community reserving the right to introduce new limits on US investment in 
Community airlines on a reciprocal basis; 

• provisions on franchising and branding that will help Community airlines or other 
companies to develop a presence in the US market; 

• a commitment from the US that this agreement will qualify Community airlines to 
apply for antitrust immunity; 

• some limited additional rights for Community carriers only to operate passenger 
services from the US to other destinations (that is seventh freedom services — the 

 
2 See headnote. 



6    European Scrutiny Committee, 15th Report, Session 2005–06 

 

right to carry passengers or cargo between two foreign countries without 
continuing service to the carrier’s own country; 

• some limited access for Community carriers to certain types of US Government- 
financed traffic under the “Fly America” programme, with a commitment to 
consider further access in the next stage; and 

• a list of agreed priority items for second-stage negotiations, and a right for parties 
to withdraw rights under the agreement if no second-stage agreement has been 
signed within a defined timetable. 

1.9 The Minister says the Government expects the Commission and Presidency to 
commend the revised agreement to the Council for its approval. The Council will not be 
asked to make a formal decision on signature or ratification of the agreement at this stage, 
and will not therefore be considering the actual draft Decisions. However, the Presidency 
has indicated that it will be seeking “political decision” from the Council to proceed on the 
basis of the current text, with a view to possible signature at the EU-US Summit on 30 
April 2007. 

1.10 The Minister continues that there are strong views both for and against the draft 
agreement amongst UK interests, that the Government has been in close discussion with 
interested parties since these negotiations began in 2003, particularly so in recent weeks, 
and that it has listened carefully to their views. He states that he cannot pre-empt the 
discussion in the Transport Council by setting out the Government’s intentions or its 
negotiating position in detail. But he comments that: 

• it remains the Government position that the final goal must be a fully-liberalised 
open aviation area, covering European and US markets, within which airlines are 
able to operate freely as regards routes, schedules, fares, ownership and control, 
based on commercial decisions and fair competition in an open market; 

• the deal currently on the table would go some considerable way to delivering these 
objectives, but falls short in certain areas, particularly as regards the liberalisation of 
ownership and control restrictions; 

• at the same time, the Government is aware of the current political realities within 
the US and of the benefits for consumers and other interests that the current deal 
would deliver; and  

• what the Government and other Member States will need to consider at the 
Transport Council is whether a phased approach is possible — one which unlocks 
some passenger and other benefits now, but also ensures that there is a clear 
mechanism in place, with real incentives on both sides, to make early progress to 
achieving the fully open market that remains the ultimate objective. 

1.11 Finally, on Gibraltar the Minister reminds us that the current exclusions of Gibraltar 
from a range of Community aviation legislation are to be lifted over the next two years 
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under a Gibraltar Airport Agreement, which forms part of a wider agreement between the 
UK, Gibraltar and Spanish Governments reached on 18 September 2006.3 

The Transport Committee 

1.12 On 8 March 2007 the Transport Committee announced that it was holding an inquiry 
into the revised first-stage agreement and on 14 March 2007 we asked that Committee to 
let us have as soon as possible an opinion, under Standing Order No. 143 (11), on the new 
text in regard to whether: 

• UK airlines would be, if not better off, at least no worse off than under the present 
bilateral arrangements; 

• the agreement is based on truly reciprocal benefits, particularly in the absence of 
provision allowing Community airlines to carry traffic within the US and of 
relaxation on the prohibition of Community airlines acquiring effective ownership 
of a US airline; and 

• such benefits as might arise from this first-stage agreement are enough to balance 
the risk that a more beneficial second-stage agreement would not emerge within a 
reasonable time-scale. 

1.13 We are grateful to the Transport Committee for responding very quickly, on 20 
March 2007. In summary in its response to our questions, which we annex, the Committee 
says that it takes the view that: 

• UK airlines collectively would be no better or worse off under the proposal than 
they are at present; 

• the agreement is not based on truly reciprocal benefits. It is “convinced that the 
draft Agreement is imbalanced and lacks reciprocity. It would benefit American 
interests to the detriment of the broader European interest and to the detriment of 
the UK national interest in particular”; and 

• such benefits as might arise from this first-stage agreement are not enough to 
balance the risk that a more beneficial second-stage agreement would not emerge 
within a reasonable time-scale. “The benefits to UK and European airlines and 
broader interests from the draft Agreement are practically negligible. In contrast, 
the benefits that will accrue to American airlines from the opening up of European 
airports—particularly Heathrow—are immense. To offer up these benefits with 
only the vague promise that talks will resume, on the flawed presumption that the 
US will shift a negotiation position which has been entrenched for over thirty years, 
would be extremely unwise.” 

 
3 See HC Deb, 17 October 2006, col. 48–49WS and HC 41–i (2006–07), para 13 (22 November 2006). 



8    European Scrutiny Committee, 15th Report, Session 2005–06 

 

Conclusion 

1.14 Clearly, the original agreement presented by the Commission with the draft 
Decisions was, without the hoped for Final Rule on ownership of US airlines, 
unacceptable. Equally clearly the revised agreement is, as the Minister implies and the 
Transport Committee makes explicit, not a great improvement. It seems to us that a 
decision on whether to accept this first-stage agreement depends crucially on whether 
there is a reasonable prospect of a more beneficial second-stage agreement. Some, 
including the Transport Committee, hold strongly there is not such a prospect. And we 
hope and expect that the Government will give considerable weight to this view in 
deciding its approach to the Transport Council discussion.  

1.15 In these circumstances we are sure the House would have wished for more time to 
consider this matter, both in the light of the documents presented by the Commission 
and of the final outcome of the Transport Committee’s inquiry. We understand the 
wish to be able to feature signature of this agreement at the EU-US Summit, but we are 
disappointed that the Commission and the Presidency have chosen to ignore the spirit, 
if not the letter, of Protocol No 9 of the Treaty and rush this onto the agenda of the 
forthcoming Transport Council. 

1.16 Nevertheless, even though the proposed “political decision” may soon effectively 
settle the terms of the new agreement, we recommend that the matter be debated in 
European Standing Committee before the Summit on 30 April 2007. However we 
accept that the Secretary of State is unable to reveal his negotiating position before the 
Transport Council discussions and understand that he may just judge it in the best 
interest of the UK to concur in the “political decision”. So we agree that the Minister 
may, in accordance with paragraph (3) (b) of the Scrutiny Reserve Resolution of 17 
November 1998, and if appropriate, so concur.  
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Annex 1: Transport Committee’s opinion of 20 March 2007 

Michael Connarty MP 

Chairman of the European Scrutiny Committee 

House of Commons 

London SW1A 0AA 

20 March 2007 

Open Skies 

The European Scrutiny Committee has asked for the Transport Committee’s opinion on 
three matters relating to the draft EU-US Air Transport Agreement, pursuant to Standing 
Order No. 143(11). 

A text of the draft EU-US Air Transport Agreement was agreed on 2 March 2007. The 
Council is meeting on 22 March to consider the agreement. If it receives approval it is 
expected that the Agreement will be signed at the EU-US summit on 30 April 2007. It 
would provisionally come into force from 28 October 2007. 

The Transport Committee took evidence last week from British Airways, Virgin Atlantic, 
BMI, Silverjet, the Secretary of State for Transport and the DfT’s Director of Civil Aviation. 
I enclose a copy of the uncorrected transcript of that meeting and of a letter the Committee 
has subsequently received from BA, pursuant to S.O. No. 137A.4 

The Committee considered the questions you put to us at its meeting yesterday, and has 
directed me to reply in the following terms. The Committee also takes the view that if the 
draft Agreement were adopted, it would result in a reduction in the price of transatlantic 
tickets. 

Would UK airlines be, if not better off, at least no worse off than under the present 
bilateral arrangements? 

The Committee takes the view that UK airlines collectively would be no better or worse off 
under the proposed draft Agreement than they are at present. Some airlines may do a little 
better, some a little worse, but the relative position of British aviation in comparison to US 
aviation will decline. We believe that UK airlines may be naïve in their assumptions about 
possible benefits from the opening up of Heathrow. We think it likely that American 
airlines will be in a better position to trade and purchase slots at Heathrow, pushing smaller 
UK and EU airlines out of the transatlantic market. We also think that large European 
airlines holding significant numbers of slots at Heathrow will use some to operate 
transatlantic services to the detriment of UK airlines hoping to start similar services. The 
consequences of these changes would be a damaging reduction of feeder routes into 
Heathrow. 

 
4 To be published as HC 395–i. 
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The Committee is concerned that, given the potential challenges posed to major UK 
carriers, witnesses were not able to point to any compensating benefit in other parts of the 
draft Agreement. 

The Chief Executives of both British Airways and Virgin Atlantic made it clear to us that 
the draft Agreement would not seriously impinge on their ability to compete in terms of 
both service and price. However, the Committee noted that both Chief Executives accepted 
that the consequences might be negative. British Airways currently operates 41 per cent of 
the slots at London Heathrow Airport. It will be in an advantageous position to exploit 
these slots under the draft Agreement, opening up markets from Heathrow to Atlanta, 
Dallas and Houston. British Airways’ share price fell by six per cent immediately following 
the announcement of the draft Agreement. Mr Willie Walsh, the Chief Executive, indicated 
to us that he did not believe that this signalled the beginning of a trend.  

BMI and the business-class airline Silverjet both believe that they will profit from the draft 
Agreement; in particular it will give them access to the highly profitable transatlantic 
markets from Heathrow, which they are currently denied. They saw no detriment to 
opening up European skies to American airlines as it is unlikely that they will be able to 
compete with the well-established and efficient low-cost European airlines. 

Is the agreement based on truly reciprocal benefits, particularly in the absence of 
provision allowing Community airlines to carry traffic within the US and of relaxation 
on the prohibition of Community airlines acquiring effective ownership of a US 
airline? 

No. We are convinced that the draft Agreement is unbalanced and lacks reciprocity. It 
would benefit American interests to the detriment of the broader European interest and to 
the detriment of the UK national interest in particular. Furthermore, we do not believe that 
this imbalance could be redressed in the short- to medium-term: there is neither the will in 
the United States to do so nor, if this Agreement is signed, would there be any incentive to 
do so or penalty for failure to do so. 

It might be argued that American airlines are not at present utilising those Fifth Freedom 
rights that they have in the EU and are not, therefore, likely to utilise the further rights 
gained in this Agreement, but this would be to miss the point. The fact is that “open skies” 
should mean exactly that but the current draft would leave American skies firmly and, we 
suspect, permanently closed to foreign aircraft.  

Similarly, there are statutory prohibitions in the USA against majority foreign ownership of 
American airlines. At the end of 2006 the US Department of Transportation withdrew a 
possible liberalisation measure due to trade union, airline and Congressional opposition. It 
is highly unlikely that this attitude will change within the timeframe proposed by this 
Agreement for a “second stage”. 

Are such benefits as might arise from this first-stage agreement enough to balance the 
risk that a more beneficial second-stage agreement would not emerge within a 
reasonable time-scale? 

No. The benefits to UK and European airlines and broader interests from the draft 
Agreement are practically negligible. In contrast, the benefits that will accrue to American 
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airlines from the opening up of European airports—particularly Heathrow—are immense. 
To offer up these benefits with only the vague promise that talks will resume, on the flawed 
presumption that the US will shift a negotiating position which has been entrenched for 
over thirty years, would be extremely unwise. It should be remembered that there are likely 
to be disbenefits to the UK economy because of lack of access to Heathrow from other UK 
airports. 

We do not expect that any stage-two agreement could be achieved that would open up the 
American skies to European-owned and -operated carriers. The American position has 
remained unchanged since Bermuda II. We see no indication that endorsing this draft 
Agreement would change that. Indeed, we fear that this Agreement gives the United States 
most of what they have been negotiating for since Bermuda II and will permanently 
entrench “unequal skies”. 

Even if the draft stage-one Agreement contained a firm, detailed timetable for the 
resumption and conclusion of negotiations on a stage two Agreement, with a view to 
achieving access to the US market, and punitive measures to enforce this timetable (neither 
of which it does), in our view it would be insufficient. By the time any punitive measures 
came into force, the partial open skies achieved at stage one would have been in operation 
for a number of years and could well be impossible to rescind. 

I hope the European Scrutiny Committee will find these views helpful when it comes to 
consider the matter tomorrow.  

Hon Gwyneth Dunwoody MP 

Chairman of the Committee 
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2  Protection of critical infrastructure 

(a) 
(28183) 
16932/06 
COM(06) 786 
 
(b)  
(28184) 
16933/06  
+ ADDs 1–2 
COM(06) 787 

 
Commission Communication on a European Programme for Critical 
Infrastructure Protection 
 
 
 
Draft Council Directive on the identification and designation of 
European Critical Infrastructure and the assessment of the need to 
improve their protection 

 
Legal base (a)— 

(b) Article 308 EC; consultation; unanimity 
Department Home Office  
Basis of consideration Minister’s letter of 9 March 2007 
Previous Committee Report HC 41–x (2006–07), para 8 (21 February 2007); and 

see (26072) 13979/04 HC 38–v (2004–05), para 5 (26 
January 2005), HC 34–xiv (2005–06) para 8 (10 
February 2005) and (27052) 14910/05 HC 34–xviii 
(2005–06), para 12 (8 February 2006), HC 34–xxviii 
(2005–06) para 16 (10 May 2006) 

To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision For debate on the Floor of the House 

Background 

2.1 We considered the Commission Communication and draft Directive on 21 February. 
We noted that “critical infrastructure” for these purposes consists of those facilities and 
networks, services and property the destruction of which would have a serious impact on 
the health, safety, security or economic well-being of citizens or the effective functioning of 
government in the Member States and that such infrastructure would include systems for 
electricity and gas production and distribution, telephone exchanges and other 
communications systems, sewage plants, food distribution and key government services. 

2.2 We noted that the Commission Communication (document (a)) set out the principles, 
processes and instruments which the Commission proposes for a “European Programme 
for Critical Infrastructure Protection” (EPCIP) which, while based on an “all hazard” 
approach, would address the threat from terrorism as a priority. Although the Commission 
described subsidiarity as a “key principle”, and that it would focus its efforts on 
infrastructure which was critical from a European, rather than a national or regional 
perspective, European critical infrastructure was described as including infrastructure the 
disruption or destruction of which would affect two or more Member States, or a single 
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Member State if the critical infrastructure was located in another Member State. So 
defined, the programme would affect purely bilateral arrangements between Member 
States. 

2.3 The proposal for a Directive (document (b)) would be adopted under Article 308 EC, 
and would provide for the identification by the Member States of relevant infrastructures 
and for their designation by the Commission as “European critical infrastructure”. We 
noted that the reasons for the choice of Article 308 EC were not explained and, in 
particular, that it was not explained how the proposal, which relates essentially to national 
security, was nevertheless necessary to attain, in the course of the operation of the common 
market, one of the objectives of the Community.  

2.4 We noted that the Government supported, in principle, the Commission’s decision to 
implement the EPCIP through a combination of binding and non-binding measures and 
that it considered that the use of a Directive to implement the basic elements for the cross-
border components of the EPCIP would “allow the Commission to make these 
requirements obligatory for Member States whilst still allowing the Member States to adapt 
the obligations to their particular legal systems and existing CIP procedures”. We also 
noted that the Government nevertheless had concerns in relation to the Directive, in 
particular, the definition of “European Critical Infrastructure” (ECI) as infrastructures 
which are critical to two or more Member States (whereas the Government believed that 
the EPCIP should focus on infrastructures which are critical to at least three Member 
States), the omission of any provision allowing a Member State to challenge the 
designation of infrastructure located within its territory as ECI, the imposition of legal 
obligations on infrastructure operators to produce Operator Security Plans and to provide 
Security Liaison Officers and the risks of sharing sensitive information. 

2.5 We agreed with the general observations the Minister has made on subsidiarity and the 
scope of the policy for critical infrastructure protection at EU level and saw no reason for 
Commission involvement in bilateral cooperation between two Member States in relation 
to critical infrastructure which is of concern to those Member States.  

2.6 We noted that the Communication envisaged an extensive role for the Commission, 
but did not even mention the role of the European Union Counter-Terrorism Coordinator 
(Mr Gijs de Vries). We asked the Minister to explain if the Counter-Terrorism 
Coordinator had been consulted and what role was envisaged for him in the development 
of the EPCIP policy. 

2.7 We considered the adoption of an EC Directive in this area to be of doubtful legality 
and questionable in principle. It did not appear to us that a measure which was concerned 
essentially with the national security of Member States was a matter falling within the EC 
Treaty at all, and still less under Article 308 EC. We asked the Minister to reconsider if this 
proposal was properly made under Article 308 EC. 

2.8 In addition to the question of the legal base, the adoption of a Directive in this sensitive 
area seemed to us to be inappropriate. We questioned whether policy in this area of such 
sensitivity to the Member States was really appropriate for a binding legal instrument in the 
form of a Directive and for judicial determination at EC level and asked for the Minister’s 
comments. 
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2.9 We also asked if any assessment had been made of the effect on external competence of 
the European Community if the Directive were to be adopted and, in particular, what effect 
adoption of the proposed Directive might have on the ability of the United Kingdom to 
conclude agreements in this field with countries outside the European Community. 

The Minister’s reply 

2.10 The Minister of State at the Home Office (Tony McNulty) replies to our questions in 
his letter of 9 March 2007.  

2.11 In relation to the role of the EU Counter-Terrorism Coordinator (Mr Gijs de Vries), 
the Minister explains that the Coordinator has been “aware” of the EPCIP proposals since 
their inception, and that a representative from his office attends the Civil Protection 
Council working group (ProCiv). The Minister adds that the future role of the Coordinator 
in the development of the EPCIP is “unclear” as the present holder of the post is due to 
leave this month, and that if the post is filled, the duties of the Coordinator “may involve 
high-level discussions with EU Member States, ensuring they are aware of EPCIP 
developments, and also promoting EPCIP among non-EU countries”. 

2.12 In relation to the use of Article 308 EC as a legal base for the proposal, the Minister 
states that the proposal is concerned with protecting critical infrastructure against 
“manmade, technological and natural disasters, where there is a cross-border dimension, 
with the threat from terrorism being given priority”. The Minister argues that reliance on 
Article 308 EC is justified for the following reasons: 

“Protecting [critical infrastructure] will further a number of Community objectives. 
Article 2 of the EC Treaty refers to the need to promote the sustainable development 
of economic activities — such activities could be seriously affected by the disruption 
or destruction of critical infrastructure. Article 3 of the Treaty refers to Community 
policies on the environment, transport and civil protection — again these policy 
areas could be adversely affected by the disruption or destruction of critical 
infrastructure through any means. So the proposal can be regarded as being 
necessary for the attainment of a Community objective, an essential requirement for 
use of Article 308EC. 

“The Community has already taken similar action in relation to certain sectors: see, 
for example, Regulation (EC) 725/2004 on enhancing ship and port facility security. 
More recently, the Council adopted Council Decision 2007/124 establishing a 
specific programme ‘prevention, preparedness and consequence management of 
terrorism and other security related risks’ under Article 308. So Community action 
to protect infrastructure is not unprecedented. The fact that such action may include 
requirements to counter threats from criminal or terrorist activity does not take it 
outside of the Community’s competence provided that the action is necessary to 
attain a Community objective.” 

2.13 On the question of whether or not a binding legal instrument was appropriate in this 
policy area, the Minister refers to the Commission’s Explanatory Memorandum in which it 
states that “taking into account the varying approaches and different legal systems 
throughout the EU, a Directive is the best suited instrument for this purpose”. The 
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Minister adds that the Government agrees that a Directive “is an appropriate mechanism 
for creating a common procedure for identifying and designating European Critical 
Infrastructure”.  

2.14 We also had concerns that the adoption of a Directive under the EC Treaty might 
extend the Community’s external competence and to that extent diminish the power of the 
United Kingdom to enter into agreements with third countries in this field. In relation to 
this concern, the Minister replies that under normal Community rules on external 
competence Member States would be prevented from entering into bilateral agreements 
that could affect the operation of the Directive. The Minister adds that this would prevent 
bilateral agreements that “for example, provided for a different procedure to be used for the 
identification of critical infrastructure”. The Minister states that the adoption of the 
proposal “would not give the Community external competence generally in relation to 
protecting critical infrastructure” and adds that “it is not considered that it would prevent, 
for example, bilateral arrangements for the exchange of information on techniques for 
protecting infrastructure”. 

Our assessment of the proposal in the light of the Minister’s reply 

2.15 We find the Minister’s reply less than wholly reassuring. In relation to the EU 
Counter-Terrorism Coordinator, we are told that the Coordinator was “aware” of the 
Commission’s EPCIP proposals, but we find it extraordinary that his role is not even 
mentioned in the Commission’s Communication or proposed draft Directive. In this 
connection, we recall that the European Council on 17 and 18 June 2004 called on the 
Council to prepare an overall strategy to enhance the protection of critical infrastructures 
“on the basis of a coordinated approach by the SG/HR5 and the Commission”.6 In 
circumstances where the role of the Council’s Counter-Terrorism Coordinator is not even 
mentioned in the Commission’s proposals, we find it open to question how far there has 
been any “coordinated” approach of the kind referred to by the European Council. 

2.16 We find the Minister’s arguments to justify the use of Article 308 EC as a legal base for 
the draft Directive to be unconvincing. This is not a case where the proposed Directive 
merely “includes” requirements to counter threats from criminal or terrorist activity, but 
one where, as the Minister has himself emphasised, the threat from terrorism was to be 
“maintained as the key focus for EPCIP”. As such, the measure is concerned essentially 
with national security and any internal market effects are, in our view, merely incidental. In 
our view, these incidental economic effects cannot be relied on to justify Community 
involvement in the maintenance of national security. We note that even under the EU 
Treaty, which envisages a lesser role for the Commission and ECJ, Article 33 EU makes it 
clear that Title VI “shall not affect the exercise of the responsibilities incumbent upon 
Member States with regard to the maintenance of law and order and the safeguarding of 
internal security”. Given such a clear rule under the EU Treaty, it would be surprising 
indeed if a broader competence was conferred under Article 308 EC. 

 
5 I.e. Secretary General/High Representative. 

6 Paragraph 19, revised Presidency conclusions 10679/2/04 REV 2. 
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2.17 The Minister refers us to Regulation (EC) No. 725/20047 on enhancing ship and port 
facility security, and to Council Decision No. 2007/1248 adopted under Article 308 EC and 
establishing a programme on “prevention, preparedness and consequence management of 
terrorism and other security related risks”. Whether either of these measures establishes a 
precedent for the adoption of a measure under Article 308 EC imposing obligations on 
Member States in relation to their national security is open to serious question.  

2.18 Regulation (EC) No. 725/2004 was adopted under Article 80(2) EC, and provides for 
joint standards for the interpretation, implementation and monitoring within the 
Community of the provisions adopted by the Member States within the International 
Maritime Organization (IMO) in 2002 and amending the 1974 International Convention 
for the Safety of Life at Sea (SOLAS). The Regulation is concerned with the operation of 
IMO standards within the Community and does not appear to impose any further 
obligations on Member States in relation to their national security. Moreover, the fifth 
recital to the Regulation states that it operates “without prejudice to the rules of Member 
States in the field of national security and measures which might be taken on the basis of 
Title VI of the Treaty on European Union”. 

2.19 Council Decision No. 2007/124 is concerned essentially with authorising expenditure 
on a programme for projects aimed at preventing or reducing the risks linked to terrorism 
and concerned with risk assessments, supporting the development of security standards 
and shared operational measures to improve security in cross-border supply chains and the 
sharing of know how and experience. When, on 11 January 2006, we considered the legal 
basis of the proposals which became the draft Council Decision we noted that the Minister 
had acknowledged that there were “potential issues” with the use of Article 308 EC for 
those parts of the programme relating to the prevention of terrorism.9 We commented that 
there might be an arguable case for adopting measures relating to civil protection, having 
regard to the provisions of Article 3(1)(u) EC, but that there seemed no such case in 
relation to measures for the prevention of terrorism. A number of amendments were 
subsequently reported to us by the Minister which, in his words, “reflected that 
competence for law and order and internal security rests with Member States and not with 
the Community”. We nevertheless considered that it would “require vigilance to ensure 
that the programme [was] not used as a platform from which to extend Community 
competence in this area”. It now appears to us that the present proposal is just the type of 
measure which we feared. 

2.20 In reply to our question as to the need for a binding legal instrument in this area of 
great sensitivity for the Member States, the Minister confines himself to referring to the 
Commission’s Explanatory Memorandum and to agreeing that a Directive is an 
“appropriate mechanism” for creating a “common procedure for identifying and 
designating European Critical Infrastructure”. In so doing, the Minister does not explain 
why this objective could not have been achieved by voluntary cooperation between the 
Member States. 

 
7 OJ No L 129 of 29.4.04, p.6. 

8 OJ No L 58 of 24.2.07, p.1. 

9 HC 34–xiv (2005–06), para 21 (11 January 2006). 
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2.21 In his Explanatory Memorandum, the Minister himself referred to a number of issues, 
such as the definition of European Critical Infrastructure in Article 2, or the disclosure of 
information under Articles 3 and 7 and the legal obligations imposed under Articles 5 and 
6 to produce an Operator Security Plan and appoint a Security Liaison Officer. In each of 
these respects, adoption of a Directive would lead to these questions becoming ones of law 
to be interpreted and determined by the ECJ, in many cases as a result of infraction 
proceedings brought by the Commission. We note, in this regard, that the Minister stated 
that the UK may, for security reasons, “prefer” not to identify infrastructure in another 
Member State for the purposes of Article 3(3) or that it would only share information on 
the location of assets on a “need to know” basis under Article 5, or that, in relation to the 
requirements under Article 7 to report information to the Commission, the UK would not 
disclose sensitive information regarding specific threats or vulnerabilities. However, each 
of these obligations, if contained in a Directive, would be legally binding and the 
mechanism for enforcing Directives under the EC Treaty might well lead to unpredictable 
legal obligations being imposed on the UK. The wisdom of entering into such a legally 
binding arrangement is therefore open to question. 

2.22 In relation to external competence, the Minister confirms that adoption of a Directive 
would have the consequence that the UK would be prevented from entering into a bilateral 
arrangement with a third country which provided for a different procedure to be used for 
the identification of critical infrastructure. The Minister states that the proposal would not 
give the Community external competence generally in relation to protecting criminal 
infrastructure and that “it is not considered” that it would prevent bilateral arrangements 
for the exchange of information on techniques for protecting infrastructure. The Minister’s 
remark leaves it unclear whether this view is one held only by the UK or whether it is also 
shared by the Commission. This is again a matter which is to be determined ultimately by 
the ECJ, and it appears to us for that reason to be impossible to be certain about the point. 
In our view, this uncertainty creates a further risk of adopting legally binding measures of 
Community law in this area. 

Conclusion 

2.23 For the reasons we have explained in the body of our report, we continue to 
consider that the proposal for a Directive is legally doubtful and questionable in 
principle. 

2.24 In our view, the House should be given an early opportunity to debate these 
proposals. They mark a significant extension of Community competence and of the 
role of the Commission into the sensitive area of national security, with little or no 
benefit being obtained from the adoption of a legally binding Directive as opposed to 
arrangements for voluntary cooperation between the Member States. The adoption of 
such an instrument as a measure of Community law could well lead to unpredictable 
results. 

2.25 We consider that these issues are of such importance to the fundamental duty of 
any government to ensure national security that they ought to be debated on the Floor 
of the House and we so recommend.  

 



18    European Scrutiny Committee, 15th Report, Session 2005–06 

 

 
 

3  Mobile phone “roaming” costs 

(27710) 
11724/06 
COM(06) 382 
+ ADDs 1–2 

Draft Regulation on roaming on public mobile networks within 
the Community and amending Directive 2002/21/EC on a common 
regulatory framework for electronic communications networks 
and services 

 
Legal base Art 95 EC; QMV 
Document originated 12 July 2006 
Deposited in Parliament 21 July 2006 
Department Trade and Industry  
Basis of consideration Minister’s letter of 12 March 2007 
Previous Committee Report HC 41–vi (2006–07), para 1 (17 January 2007); see 

also HC 34 xxxvii (2005–06), para 13 (11 October 
2006) and HC 34–xxiii (2005–06), para 7 (29 March 
2006) 

Discussed in Council December 2006 Telecoms Council 
Committee’s assessment Legally and Politically important 
Committee’s decision Not cleared; further information requested  

Background 

3.1 “International roaming” is the ability of mobile phone subscribers to use their phones 
whilst travelling abroad. For this, a mobile network operator needs to conclude 
international roaming agreements with operators in other countries. Mobile termination 
rates (MTRs) are the fees mobile phone companies charge other carriers to terminate calls 
on their networks. The mobile phone subscriber pays both to make and receive calls when 
“roaming”. High “roaming” charges have been identified as a persistent problem by 
consumer organisations, regulators, policy makers and legislators across the Community. 

3.2 In response, the Commission says some operators have announced plans to reduce 
prices but there has been no general industry response that obviates the need for regulatory 
action. It proposes: 

— A “wholesale” price cap for the charges made between the operator of the roaming 
customer and the operator of the network used while roaming; based on the MTR, 
which is already regulated within the EU;  

— For calls made within a country, the “cap” would be twice the average termination rate; 
and three times the rate for calls made back home;  

— A “retail” cap for calls made abroad, at 130% of the maximum wholesale price; and  

— a cap of 130% of the average MTR for receiving calls while travelling abroad.  
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3.3 We considered these proposals (outlined in more detail in our previous Report) and the 
Minister’s views on 11 October 2006, and kept them under scrutiny pending further 
information from her on discussions in the Telecoms Working Group and with the 
European Parliament , prior to the 11 December 2006 Telecoms Council.10  

3.4 The Minister’s subsequent letters, from before and after that Council meeting, reported 
that: 

— the European Parliament had not yet begun consideration, and was unlikely to produce 
a view before May; so 

— political agreement was unlikely before the end of the German Presidency; and 

— the UK and France have been working together to promote a different approach. 

3.5 In considering the merits of the Commission’s proposals, the Minister was concerned 
that the proposed retail price cap for outgoing calls would impact upon the cost of other 
mobile communications services; disadvantage the less affluent on pre-pay contracts; and 
deter competition and innovation (for example the Vodafone “Passport” scheme would be 
prohibited under the proposal). She and the European Regulators Group favoured a 
“sunrise” clause that would only “trigger” the maximum retail cap if — after a certain time 
period — the operators had not reduced their call charges to an average level agreed by 
Member States. The Commission saw “significant procedural and legal problems”, whereas 
she saw it as offering an opportunity to provide the assurance that the Commission is 
seeking that cuts in wholesale prices will be passed on to consumers in the form of lower 
retail prices. The package being promoted by France, with UK support and input (which is 
annexed to our previous Report) appeared to be moving in the direction she desired.  

3.6 The Minister was uncertain at the outset last September (though not explaining clearly 
why) about the use of Article 95 EC as the legal base. Come December, all she said in her 
first letter was that she was pursuing this with the Commission legal services; that she had 
nothing to say about this in her second was no doubt because only a fortnight separated 
them. 

3.7 We felt that this and other points — particularly how the French/UK package would 
attain the objective of ensuring lower “international roaming” prices in the EU for all types 
of mobile phone subscriber — would best be discussed at an evidence session with the 
Minister. This took place on 28 February, and will be published as HC 366– i. 

The Minister’s Evidence 

3.8 The discussion reviewed: 

— the nature of the Commission proposals and the Minister’s views thereon; and 

— the proposed legal basis of the draft Regulation. 

3.9 The Minister’s evidence on the technical issues may be summarised as follows: 

 
10 See headnote. 
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— There was a good case for regulation to ensure that consumers pay a fair price, but the 
regulation needed to be got right. 

— The present Commission proposal, for a maximum retail price with a 30% mark-up 
between the wholesale and retail tariff, would generate negative spill-over effects on the 
domestic marketplace. It would in her view become a minimum retail price, which 
would inhibit both innovation and competition. She was, along with French 
counterparts, instead advocating two alternative proposals: 

• a consumer protection tariff, for the infrequent “roamer”, for both incoming and 
outgoing calls, and known in advance; and 

• an average retail tariff, to enable the operating companies to continue to offer a 
wide range of different packages for the frequent “roamer”. 

— She agreed that this is “a really complex issue of regulation” and that it is very 
important to avoid unintended consequences, which was the Minister’s “great fear with 
the initial proposition put forward by the Commissioner”. It would be important to 
ensure that the different tariffs set both reflected fairly the consumers’ interest and also 
maintained competition and innovation. She felt that a package centred on 
transparency and rigorous control over wholesale tariffs, with both the consumer 
protection tariff — available to everyone, of approximately 50 cents for outgoing calls 
and 25 cents for incoming calls — and an average tariff would achieve these objectives. 
Overall, the operators’ aggregate charges would have to be under a retail target, which 
at the moment in the Council negotiations was around 40 cents. This would provide 
both protection under the consumer protection tariff and protection if the consumer 
opted into another type of package. 

— Although convinced of the need for regulation around wholesale tariffs, for retail tariffs 
the Minister would have preferred to have had a “sunrise clause”, i.e., a period in which 
operators could demonstrate that they were bringing down retail charges without 
regulation; if they failed to do so “then regulation would kick in”. But that position did 
not command much support in the Council, “because people want political certainty 
that prices will actually fall, and I can understand that”.  

— Having conceded that point, the Minister said that the UK/France proposition would 
reduce prices to consumers more quickly than the Commissioner’s proposition because 
the changes would be introduced more quickly.  

— However, there was still “a discourse to be had in Europe around what is called a 
‘sunset’ clause” whereby a regulation would be in place for three years, a study would be 
undertaken 18 months into the regulation to see whether or not there was justification 
for renewing the regulation and then there would have to be “agreement in the Council, 
with the Commission and with Parliament to put that regulation back in place”. 

— Although there were differences within the European Parliament’s Industry, Research 
and Energy Committee and Internal Market and Consumer Protection Committee on 
exactly how they would be calculated and the precise figures for each one, both 
Committees’ opinions were building on the Council’s position of a wholesale cap, a 
consumer protection tariff and an average retail charge. Discussions between the 
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Presidency and the Parliament were aiming at a consensus that would enable 
agreement on a regulation at the June “Telecoms” Council meeting; if that was 
achieved, consumers could expect to see prices falling by the early autumn. Much 
would depend on what happened in the next few weeks.  

— Although “unclear at present quite where the Commission stands”, the Minister felt 
that agreement in the Council and with the Parliament was possible; so, although based 
on majority voting, the necessity of even having to try to block the Commission’s 
proposal would not arise “because we think we have won the argument, or we think we 
are winning the argument”. 

3.10 We then examined the question of the legal base, noting that when the Minister wrote 
to us in December 2006 she had said she was not sure about whether Article 95 EC would 
be adequate as a legal base and that she had sought legal advice from the Commission. 

3.11 In her evidence, the Minister confirmed that she had as yet had no response from the 
Commission. The Head of the Department of Trade and Industry’s Legal Group dealing 
with Competition and Communication explained her belief that that Article 95 was an 
appropriate base for this particular regulation as follows: 

“You are probably aware that the UK did oppose the use of Article 95 in a couple of 
cases because we were concerned to ensure that it was used appropriately for 
harmonisation measures essentially. Those challenges were defeated last year and the 
European Court, in doing so, took a very wide view of the meaning of Article 95 and 
the meaning of harmonisation measures which could be adopted using Article 95 as 
a legal base. Having considered those judgments and considered the particular 
context of this regulation — the mobile roaming market is quite a distinctive market 
— we have reached the view that it is appropriate, that there are exceptional 
arguments to use Article 95, bearing in mind the very wide definition of 
harmonisation measures which the European Court has now laid down” Q25. 

3.12 We considered that Article 95 could be used to approximate existing national 
legislation or to deal with a situation where prospective national legislation was likely to 
diverge, but that it could not be used simply to approximate prices. It seemed to us that this 
case concerned price controls across Europe. We asked if the Government had considered 
the possible consequences for the scope of the Community’s regulatory powers on the 
wider economy of allowing Article 95 to be used as a legal base to regulate prices in the 
absence of any need for the approximation of national laws in the area.  

3.13 The Minister referred to two judgments: firstly, the December 2005 judgment on 
“smoke flavourings”11 and then the judgment on the European Network and Information 
Security Agency (ENISA)12 in January 2006. Having regard to these judgments, she said 
that the advice she had received from those leading the negotiation on this particular 
regulation was that Article 95 EC is an appropriate base. These two cases gave a very wide 
interpretation as to what would be a harmonising measure, which led Government legal 
advisers to believe that it is not always going to be necessary to say there is now divergent 

 
11 Case C-61/04 United Kingdom v European Parliament and Council Judgment of 6 December 2005. 

12 Case C-217/04 United Kingdom v European Parliament and Council Judgment of 2 May 2006. 
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national law. The approach was “case by case”; it was not a general view, and another 
Minister might take another view on a different regulatory proposal, but in this particular 
instance it was appropriate. The Minister did not think that it would prove an unhelpful 
precedent for future cases. It could be looked at on an individual basis. We were also to 
“remember we do actually support the Commission in trying to introduce a regulation 
around pricing so that we can reduce charges to consumers and to business users”. 

3.14 We noted that in the Tobacco Advertising case,13 the ECJ indicated that Article 95 
could be used not only where there were existing divergences in national law but also to 
prevent future obstacles to trade resulting from varied development of national law, 
provided such obstacles were likely. We noted in this case that there was no reference 
anywhere to the likely emergence of divergent national legislation; the only relevant 
reference before us being to a theoretical possibility that the present Community regulatory 
framework might leave some scope for Member States to address the problems identified 
in the international roaming markets by means of other legislative measures. However, the 
Commission nowhere pointed to evidence suggesting any actual intention on the part of 
any Member State to adopt such supporting legislation. We questioned whether the 
Minister was not going too far down the route of looking at the broad purposive approach 
to the Treaty even in the light of the Court’s own decisions, and whether there was a danger 
that any of the companies which might become regulated would challenge the legal basis of 
the Regulation before the ECJ which could risk the Regulation being struck down, thereby 
denying the consumer the expected benefits.  

3.15  We concluded by noting that we would be looking to the Commission to provide 
watertight legal support for the Minister’s view if other developments enabled the draft 
Regulation to be brought forward for formal adoption in June.  

The Minister’s letter 

3.16 In the meantime, in response to questions concerning the reaction of operating 
companies thus far, the Minister wrote to us on 12 March with what she describes as 
“further details of the behaviour of international mobile phone roaming prices (wholesale 
and retail) since the announcement of the proposed Regulation last July”. She continues as 
follows: 

“Obtaining detailed information for all of the European markets to enable a full price 
comparison is unlikely to be possible over a short timescale. Ofcom have been able to 
provide me with information which gives a ‘snapshot’ of the movement in prices 
across the five UK Mobile Network Operators over the past year, and which indicates 
in particular the costs which UK consumers would pay if they were calling home 
from France. This particular destination was chosen for analysis because it is very 
popular with UK travellers and comparable in size to the UK and therefore provides 
a reasonable indication of the impact to date of the proposed regulation.  

“The analysis shows that retail prices have begun to fall, although not in a uniform 
fashion across the Mobile Network Operators and with some of the most noticeable 

 
13 Case C-376/98 Germany v European Parliament and Council 2000 [ECR] I-8419. 
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changes occurring in relation to the new roaming tariffs which have been 
developed”. 

3.17 The detailed analysis enclosed with the Minister’s letter is at Annex 1of this Report. 

Conclusion  

3.18 If this issue transpires as the Minister anticipates, we continue to be minded to 
recommend a debate ahead of the June Telecoms Council, which would be called upon 
to endorse it, to enable the Government’s position to be examined.  

3.19 In the meantime, we shall continue to keep the draft Regulation under scrutiny.  
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Annex 1: Analysis of reductions in wholesale and retail roaming 
prices following announcement for a Regulation 

The following paper provides a brief analysis of reductions in wholesale and retail charges 
for international roaming services. For wholesale, average rates across the EU for 2005 have 
been used. 

For retail, spot prices for January 2006 and January 2007, for making calls back to the UK 
whilst abroad on three different tariff types (standard contract; Pay-as-you-go; and a 
selection of more recent tariffs) for all five UK network operators14 have been collated and 
compared. The graphs below set out the analysis for France.15  

This is a simple and fairly broad analysis, and is only intended to provide an indication of 
retail and wholesale price movements over the relevant period. Both wholesale and retail 
prices vary according to a wide range of factors (for example, by route, network used, or 
particular tariff). The intention is to give a cross-section of what is actually available. 

Wholesale 

Indicative wholesale rates — January 2006 and January 2007 

Wholesale (£ per minute) 
operator 

 
2005 average 

 
2007 rate 

 
% change 

Vodafone16 0.46 0.30 -35% 

O2
17 0.65 - - 

Orange18 0.47 0.30 -36% 

T-Mobile19 - - - 

3 0.59 - - 

Source: MNO data to Ofcom and DTI 2006/2007 

Wholesale charges are subject to commercial negotiation and vary widely dependent on a 
wide range of factors. Headline rates are often subject to discounting on an operator by 
operator or group basis. Because of this wholesale rates are not routinely, readily available.  

Following Commissioner Reding’s announcement for a Regulation, several operators have 
announced reductions or commitments for reductions of wholesale roaming prices. The 
data in the above table shows significant reductions of over a third for both Vodafone and 

 
14 No analysis has been undertaken regards service providers or MVNOs that may also provide roaming services to 

consumers. 

15 France was chosen as it is comparable in size to the UK and it features highly on the top travel destinations for UK 
consumers. 

16 Averaged across EU and 2005 — pre additional negotiated discounts. 

17 Averaged across EU and 2005 — post additional negotiated discounts. 

18 Commitment to further reduce wholesale charges to £0.24 per minute by October 2007.  

19 Commitment to further reduce wholesale charges to £0.24 per minute by October 2007. 
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Orange. T-Mobile’s rates are also significantly below what they were likely to have been 
prior to the Commission’s announcement. 

To date, discussion at Council has not tended to focus on wholesale rates. We believe that 
recent proposals for wholesale regulation at between £0.17 per minute and £0.21 is 
reasonable. The focus for Council discussions has tended to be regulation of the retail level. 

Retail 

As with wholesale charges retail prices tend to vary widely, which is why we consider that 
provisions to improve consumer transparency and awareness form an important part of 
the regulatory proposals.  

The charts below offer only a snap-shot of standard (contract and pay-as-you-go) tariffs, 
plus a number of ‘new’ tariffs that are available.  

Reductions in charges for calling home from France
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The snap-shot example above shows there has been some movement, typically downward, 
in the standard retail contract and pre-pay tariffs available to consumers. More significant 
reductions have been achieved through the development of completely new roaming 
tariffs, shown in the chart below. 
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Charges for calling home from France
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This clearly shows that operators have introduced a number of new tariffs, which offer 
consumer’s significant savings over standard rate tariffs for roaming (which have reduced 
in some cases also). This goes some way to demonstrate that industry is reacting to political 
pressure to reduce retail roaming prices, and doing so through a combination of reductions 
to standard rates and through introduction of new innovative tariffs.  

Allowing industry to maintain a degree of flexibility to act in this way, whilst also ensuring 
prices are actually reduced is critical to maintain the correct balance between protecting 
consumers against unreasonably high prices and allowing operators to vary their tariffs 
according to different consumers’ needs. 

Maintaining this balance is precisely the reason for having a dual approach to retail 
regulation, a consumer protection tariff that would ensure that the most vulnerable 
consumers were protected, while an average price control would maintain a requirement 
on operators to continue with price reductions across the board. 

In setting an average control however, care must be taken to ensure that incentives on 
operators to set different rates and develop innovative tariff packages are not lost. If an 
average control is set at too low a level, then operators may simply set all prices at the same 
level. Furthermore, there is a higher risk that unregulated prices (potentially even those 
outside of roaming) may increase. 
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Supplementary annex 

Data tables of retail spot prices for France 

 
Standard contract tariff 
operator 

 
January ‘06 

 
January ‘07 

 
% difference 

Vodafone20 0.75 0.75 0% 

O2 0.85 0.85 0% 

Orange 0.70 0.70 0% 

T-Mobile 0.75 0.55 -27% 

3 0.80 0.80 0% 

Source: Ofcom user guide January 2006 and operator websites (2007 data) 

 
Standard pre-pay tariff 
operator 

 
January ‘06 

 
January ‘07 

 
% difference 

Vodafone21 0.75 0.75 0% 

O2
22 0.99 0.99 0% 

Orange 1.20 0.70 -42% 

T-Mobile 1.00 0.55 -45% 

3 1.00 1.20 20% 

Source: Ofcom user guide January 2006 and operator websites (2007 data) 

 
20 Assumes roaming on Vodafone partner network. 
21 Assumes roaming on Vodafone partner network. 
22 Assumes calling UK fixed line or O2 mobile (otherwise £1.49 per minute). 
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23New tariffs 
operator 

 
January ‘06 

 
January ‘07 

 
% difference 

Vodafone (Passport)24 0.25 0.25 0% 

O2 (My Europe) - 0.35 - 

Orange (bundles)25 - 0.50 - 

T-Mobile (Bundles) 26 - 0.45 - 

3 (Like Home)27 - - - 

Source: Ofcom user guide January 2006 and operator websites (2007 data) 

 
 

 
23 Retail tariffs launched since announcement for a Regulation — with the exception of Vodafone Passport. Access to 

special rate tariffs may require roaming on a partner network. 
24 Assumes a 3 minute call duration and use of bundled domestic minutes (for which there is no charge). 
25 Assumes full use of bundle (T-Mobile Voice55). 
26 Assumes full use of bundle (Orange TravelTalk50). 
27 3 “like home” offers domestic rates (ie no additional roaming charges) but is only available in 7 countries where 3 

has sister networks. 
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4  Allocation of fishing rights 

(28442) 
6889/07 
COM(07) 73 

Commission Communication on rights-based management tools in 
fisheries 

 
Legal base — 
Document originated 26 February 2007 
Deposited in Parliament 6 March 2007 
Department Environment, Food and Rural Affairs 
Basis of consideration EM of 14 March 2007 
Previous Committee Report None, but see footnotes 28 and 29 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

4.1 In its Roadmap28 on the reform of the Common Fisheries Policy (CFP), the 
Commission committed itself to produce a report on the scope for provisions within the 
Community and/or national fisheries management systems for tradable fishing rights. A 
subsequent Communication29 on improving the economic situation in the fishing industry 
noted that the current economic difficulties facing many parts of the Community fishing 
fleet called for a different approach to fisheries management linking sustainable fishing 
practices with greater economic efficiency, and that the Commission intended to organise a 
debate at Community level on methods for allocating, sharing or transferring fishing 
opportunities.  

The current document 

4.2 The purpose of this document is to stimulate such a debate on the future of “rights-
based” management systems within the CFP, which it defines as a formalised system of 
allocating fishing rights to fishermen, fishing vessels, enterprises, cooperatives or fishing 
communities. The Commission says that, although the basic mechanism for allocating 
quotas between Member States has been efficient and durable, it has been acknowledged 
that the large variety of systems applied by the Community and Member States for 
managing those quotas lack transparency, efficacy, and (in some cases) overall coherence. 
It notes that, by imposing restrictions on free access to fisheries, they have implicitly 
resulted in the allocation of an economic value to the right to fish, resulting in the sale or 
leasing of fishing licences, fishing days and quotas in some Member States, and being 
reflected also in the price differential between those vessels possessing a licence to fish, and 

 
28 (23511) — : see HC 152–xxxv (2001–02), para 1 (3 July 2002) and HC 152–xxxviii (2001–02), para 2 (16 October 2002). 

29 (27349) 7217/06: see HC 34–xxvii (2005–06), para 5 (3 May 2006). 
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those which do not. It also points out that the economic value of these fishing rights can be 
substantial, and suggests that the aim should be to formalise those values as individual 
fishing rights, so facilitating greater transparency, legal certainty, security, and ultimately 
greater economic efficiency for fishermen. 

4.3 The Communication goes on to point out the need to recognise that any barriers to the 
free trade of rights (such as quotas) will lead to an allocation which is not optimal in 
economic terms, but that it is in political terms perfectly legitimate for each Member State 
to opt for a sub-optimal system which is compatible with its own national goals, and which 
provides for a trade off between conflicting objectives. It adds that the most controversial 
aspect of rights-based management systems is the transferability of those rights, where the 
rationale may be primarily economic, but where it can lead to concentration in the 
ownership of quotas, the geographical distribution of fishing activity, and fleet 
composition. It suggests that, in order to counterbalance this risk, such systems can be 
designed to deter concentration beyond a certain level, so as to preserve geographical 
balance and maintain the current cultural and social fabric, for example by protecting 
small-scale inshore fishing activities. At the same time, however, the Communication also 
stresses that any such mechanisms must be compatible with the Community’s single 
market and competition rules, and need to be systematically examined by the Commission. 

4.4 As to the next steps, the Commission points out that, because quotas are allocated 
between Member States on the basis of “relative stability”, this seems to rule out the 
possibility of moving to a rights-based management system at Community level, in which 
fishing rights would be freely tradable between Member States. It therefore suggests that 
any use of such systems would need to be developed at Member State level, though it adds 
that this would not prevent Member States from allowing exchanges of quotas between 
them, as happens at present. In view of this, the Commission believes that each Member 
State needs to examine how its various objectives can be reached and what trade-offs are 
needed, drawing on industry opinion. It also recognises that there are a number of legal 
and practical reasons why it may not be possible to establish relatively uniform systems, but 
says that any debate at Community level should include consideration of trans-national 
elements, and seek synergies between Member States where possible. 

The Government’s view 

4.5 In his Explanatory Memorandum of 14 March 2007, the Minister for Local 
Environment, Marine and Animal Welfare at the Department of Environment, Food and 
Rural Affairs (Mr Ben Bradshaw) says that the UK welcomes the Communication as a basis 
for discussion and consultation, and that it coincides with the work which the four fisheries 
administrations within the UK are undertaking in this area. In particular, he points to the 
Quota Management Change Programme, which was established in April 2005, following 
the publication of the response to a report by the Prime Minister’s Strategy Unit, and 
which established a number of strategic aims. (These include compliance with UK quotas, 
facilitating a maximum level of quota uptake, consistency with sustainable stock 
management and minimising discards, addressing the role of quota management in 
relation to vulnerable fishing communities, promoting transparency and individual 
accountability, providing greater clarity and certainty over quota “ownership”, improving 
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communication and relationships between the catching and processing sectors, and 
offering the flexibility to adapt to changes affecting the UK fishing industry.) 

Conclusion 

4.6 Although this Communication deals with a subject of some significance to the 
fishing industry, it does so in very general terms, and seeks to stimulate discussion, 
rather than reach any conclusions, still less ones which might be applicable to all 
Member States. Consequently, although we think it right to draw the document to the 
attention of the House, we are clearing it, on the basis that, if it should lead in due 
course to specific proposals, we would want to examine these in some depth. 

 
 
 

5  Special Framework of Assistance for Traditional 
Suppliers of Bananas 

(28201) 
17033/06 
COM(06) 806 

Biennial Report from the Commission 

 
Legal base — 
Document originated 15 December 2006 
Deposited in Parliament 5 January 2007 
Department International Development  
Basis of consideration EM of 16 January 2006 
Previous Committee Report HC 41–vii (2006–07), para 3 (24 January 2007); also 

see HC 38–xi (2004–5), para 8 (15 March 2005) 
To be discussed in Council To be determined 
Committee’s assessment Politically important 
Committee’s decision Cleared; further information requested; relevant to 

any debate on EU development assistance 

Background 

5.1 Banana imports into the European Union have traditionally been regulated by a quota 
system with strong preferential treatment for Africa, Caribbean and Pacific (ACP) bananas. 
The EU agreed to introduce a “tariff only” regime for banana imports no later than 1 
January 2006. The ACP countries would continue to benefit from a tariff preference under 
the new regime: their preferential advantage on the market would, however, depend on the 
agreed level of the tariff. In order to make it easier for the twelve traditional ACP banana 
suppliers to cope with the transition to the new market conditions, a Special Framework of 
Assistance (SFA) was put in place in 1999, through a dedicated budget line. Five African 
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and seven Caribbean countries were considered to be traditional suppliers and are 
therefore beneficiaries.30  

5.2 The SFA provides technical and financial support to specific projects presented by the 
countries concerned, based on a long-term strategy previously agreed with and approved 
by the Commission. The overall objective is either to improve the competitiveness of 
traditional ACP banana production or to support diversification wherever competitiveness 
is no longer attainable, which was to be achieved by funding projects designed to: 

• increase productivity without causing damage to the environment; 

• improve quality, including phytosanitary measures; 

• adapt production, distribution and marketing to meet the Community’s quality 
standards; 

• establish producers’ organisations focusing on improvements in marketing and on 
the development of environmentally-friendly production methods, including fair-
trade bananas; 

• develop marketing and/or production strategies designed to meet the requirements 
of the EU common market organisation for bananas; 

• assist banana producers in developing environmentally-friendly production 
methods, including fair-trade bananas; 

• assist with training and market intelligence, and improve the distribution 
infrastructure; and 

• support diversification wherever the banana sector cannot be competitive. 

5.3 Article 9 of Council Regulation (EC) No. 856/1999 specifies that by 31 December 2000, 
and every two years thereafter, the Commission shall present a report on the operation of 
this Regulation to the European Parliament and the Council, accompanied if appropriate 
by proposals. 

5.4 The history thus far of the SFA — characterised by our predecessors as “a tale of 
unadulterated woe” — is set out in paragraph 3 of our 7th Report.31 In a nutshell, the 
scheme has hitherto displayed all the failings on the part of Commission delegations and 
the Commission itself that the reforms introduced by the Commission in 2000 were 
supposed to overcome. Moreover, the Minister seemed to have given up on getting the 
Commission to take this seriously, though it had to be said that he appeared to have had no 
support from other Member States. But, relatively small as the sums are, we and our 
predecessors have consistently taken the view that understanding why the SFA has failed 
and genuinely learning the lessons is important for the EC’s wider development activities 
(where very large sums are involved). Moreover, the Minister appeared to have overlooked 

 
30 Belize, Cameroon, Cape Verde, Dominica, Grenada, Ivory Coast, Jamaica, Madagascar, Saint Lucia, Saint Vincent and 

the Grenadines, Somalia, and Surinam. 

31 See headnote. 

32 The full text of our questions and the Minister’s answers will be published as HC 387-i.   
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the fact that he had undertaken to write to us once the long-delayed and (it now seemed 
from his Explanatory Memorandum) half-hearted evaluation of the SFA had been 
completed. 

5.5 Although nearly £200 million had been devoted to the SFA, the best that he was able to 
say about the evaluation’s findings, as set out in the biennial report, was that individual 
strategies had “generally been relevant”; that the SFA has “had an impact in improving 
productivity where competitiveness was the objective” and that, after 6 years, it was “too 
early to measure the impacts properly”. When, we wondered, would it be possible? And 
who would do this? 

5.6 We were also surprised not to have heard before now from him about the eventual 
outcome of this long-delayed review. Having told us that he and his officials would “engage 
strongly”, he now said that the external evaluation had not made substantial 
recommendations about how the SFA could be improved and said little about 
administrative problems. Given the history, we found it extraordinary that he could, it 
seems, accept such findings; and hard to be reassured when he said that he would press for 
future evaluations to be more comprehensive. 

5.7 Nor were we reassured when he said that over the past two years the Department for 
International Development (DFID) had stressed to the Commission the importance of 
learning from the SFA experience. Some examples from him of how the Commission had 
taken those lessons on board would have been helpful, particularly since they appear to 
have dragged their feet from the outset in finding out what those lessons were. Instead, it 
seemed to us that the Minister’s continuing endorsement of using budget support to 
disburse the remaining funds was based more on a lack of confidence in the Commission 
Delegations than anything else; both this and stressing the importance of encouraging 
recipient countries to draw up their plans well in advance seemed to us to overlook the very 
limited capacity of the countries concerned. 

5.8 All in all, this continued to be a sorry saga. So we asked the Minister to appear before us 
to give oral evidence. The evidence session took place on 7 March 2007. 32  

Our questions  

5.9 In sum, we examined the following issues: 

— why had it taken so long for the problems created by the SFA scheme to be drawn to 
our attention? 

— why had the Minister and his officials not reacted earlier and pressed for 
improvements? 

— why had the Commission delayed an independent evaluation for so long? 

— why had that evaluation still not been published? 

— what evidence was there of the Commission having improved its performance? 
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— did endorsement of budget support reflect a lack of confidence in the Commission 
delegations? Why would small, overstretched government bureaucracies be able to 
spend money more effectively? and 

— would more bilateral aid and less Community aid be more effective? 

The Minister’s responses 

5.10 The main points of the Minister’s responses are summarised below: 

— The Minister agreed with the definition of the SFA as a “sorry saga”. His department 
began to be concerned about the SFA in 2002/2003, by when it was clear that 
disbursement rates were poor. Concerns had been raised with both the EC delegations 
in the Caribbean and with the Commission itself — concerns which came in particular 
from an independent evaluation DFID had commissioned in early 2004 — both 
informally and then in letters from both the Secretary of State and himself to the past 
and the current Development Commissioner. DFID’s own staff in the Caribbean had 
also provided technical assistance to the Commission delegations and the countries 
themselves to enable them to get access to both SFA and other EC resources, not only 
to deal with the particular issues relating to banana producers but also to ensure that 
similar assistance relating to the next key issue facing the Caribbean in particular — 
restructuring the sugar industries there — was provided much more quickly and much 
more effectively.  

— The Commission’s own evaluation was finally completed sometime in 2006. Contracts 
had been let without the UK becoming involved in setting the terms of reference or he 
or his officials having been able to talk to the consultants who had been appointed. He 
had pressed during 2005 and 2006 for the evaluation to be made public, and continued 
to do so. He understood that the report had been delayed due to maternity leave and 
illness in both AIDCO33 and the consultants. But he continued to be concerned about 
how the evaluation of the SFA has been handled and to push strongly for the evaluation 
to be released and, if identified, for further lessons to be learned. The head of AIDCO 
would be visiting DFID shortly, when the evaluation and its publication would again be 
raised. 

—  The Commission’s performance had improved, in that disbursements were now much 
faster, thanks to wider changes to a flawed and very centralised system which focussed 
on decentralisation to and improved staffing in local EC Delegations and the move to 
multi-annual programming (and away from the requirement for a large number of 
different authorisations in Brussels concerning annual programming, which had 
hampered the SFA). There had been some progress in making the banana industry 

 
33 Every year, the European Union provides over €7 billion in external assistance to more than 150 countries and 

territories. Within the Commission, external aid is channelled into two main streams of funding, the general budget 
managed by the Directorate-General (DG) for External Relations, and the European Development Fund managed by 
DG Development. EuropeAid Co-operation Office (AIDCO) was set up in 2001. It is responsible to the Commissioner 
with responsibility for External Relations and European Neighbourhood Policy. The Director-General is responsible 
for the overall resources entrusted to it from the EC budget and the European Development Fund. In 2005, external 
assistance amounted to €10.4 billion. Of this, AIDCO managed €7.5 billion. For further details, see 
http://ec.europa.eu/europeaid/index_en.htm  
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more competitive in Belize in particular. He had also seen “slowly increasing” support 
for diversification and for addressing the social impact of the changes in the banana 
regime, and continued to press for a broader range of activities to be supported.  

— No other Member State shared the same depth of concern as the UK about this issue; 
nor was there significant European parliamentary interest. So the UK had been a lone 
voice. There was no doubt in the Minister’s mind that if a larger number of countries 
had shared UK concerns and agitated in the way that the UK had, some of the changes 
which did take place might have happened sooner.  

— The next major example where we and taxpayers more generally would be able to judge 
the improvement, or not, in the way the EC operates was the package of assistance for 
the sugar protocol countries. Here, the Minister believed that others had shared UK 
efforts to make sure that the sugar transitional assistance did not have the same 
problems at the outset as the SFA had, and the Minister was confident that significant 
improvements in the way that it is being offered were visible. Precisely because of the 
concerns about the way the SFA had operated, the Caribbean and a number of other 
countries had been very clear in their comments to the Commission to make sure that 
the lessons had been learnt. 

— With regard to the Commission’s wider performance, the Minister said there was a 
significant number of projects supported by the EC which had delivered on their results 
— for example, in India, a programme which the EC is helping to finance with the UK 
and the government of India to provide an extra 15 million places in primary school, 
was very effective and well-regarded both by the government of India and “by those 
who monitor these things”. Evidence of the improvement in the EC’s performance had 
been captured both by the House of Lords’ EU Committee’s detailed investigation of 
the performance of EC aid and the positive comments by the OECD’s Development 
Assistance Committee.  

—  Budget support was “recognised as being the most efficient form of donor assistance 
where you have confidence that a country is committed to using those resources 
effectively”. It was not that he did not have confidence in the Commission Delegations 
as such, although he had argued for further changes to the way delegations are 
organised, and for the Commission to give greater incentives to getting its best people 
into those delegations around the world. There had been a real step up in the capacity 
of the EC Delegations. This did not mean to say that they always did everything that the 
UK would like or that they were perfect, which was why he continued to engage with 
them, in particular in the Caribbean, on this issue. 

— As for the recipient countries, while he would not want to see budget support given to a 
country like Zimbabwe or Burma, where it was necessary to operate through different 
mechanisms, in the Caribbean he had confidence, generally speaking, in the 
commitment of the governments concerned. 

— Rather than having 27 different Member States spending resources, which would create 
major problems for small civil services, he believed that it was more efficient and more 
helpful to those countries to have one donor or a small number of donors with whom 
they could engage. The challenge was to make sure that aid was disbursed effectively. 
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He and his officials had been working extremely hard to get the Commission to 
improve the quality of its performance more generally, with success, and specifically on 
the question of support to the banana-producing nations. 

Conclusions 

5.11  We are grateful to the Minister for his full and frank responses to our questions. 
What emerges is nonetheless a very unhappy tale, and particularly for those who are 
supposed to be the beneficiaries. Virtually from the outset, it would seem, the UK has 
had to pull the Commission’s chestnuts out of the fire, and in return has received little 
more than foot-dragging, particularly by AIDCO, and indifference — and not just on 
the part of the Commission, but also the European Parliament and other Member 
States. 

5.12 Against this background, we would be grateful if, before the summer recess, the 
Minister would tell us: 

— more about AIDCO’s responsibilities and activities, and about its response to the 
latest of his requests for the SFA external evaluation to be published and to its 
findings; and 

— how transitional support for the sugar industries is being delivered, how effectively 
this is being done by comparison with the SFA and how this is being evaluated. 

5.13 In the meantime, we now clear the document, which we consider relevant to any 
future debate on EU development assistance. 

 
 



European Scrutiny Committee, 15th Report, Session 2005–06    37 
 

 

 

6  Aviation agreements 

(28410) 
6590/07 
COM(07) 55 

Draft Decision on the signature and provisional application of the 
agreement in the form of an exchange of letters on Agreed 
principles of the modernisation of the existing system of utilisation 
of the Transsiberian routes between the European Community and 
its Member States, on the one hand, and the Russian Federation, on 
the other hand 
 
Draft Decision on the conclusion of the agreement in the form of an 
exchange of letters on Agreed principles of the modernisation of the 
existing system of utilisation of the Transsiberian routes between the 
European Community and its Member States, on the one hand, and 
the Russian Federation, on the other hand 

 
Legal base Articles 80 and 300 EC; consultation; QMV 
Document originated 14 February 2007 
Deposited in Parliament 27 February 2007 
Department Transport 
Basis of consideration EM of 14 March 2007 
Previous Committee Report None 
To be discussed in Council 22 March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

6.1 For a number of years substantial charges imposed by Russia for overflying Siberia 
(around €1 million (£690,000) a day for all Community airlines) have had a significant 
impact on the profitability and possible expansion of services to important markets in the 
Far East. The payments are made direct to Aeroflot and the Commission has been leading 
attempts to get them stopped for some years. It was able to make positive progress by 
linking the issue to Community support for Russia’s accession to the World Trade 
Organisation. Two years ago Russia accepted a commitment in principle to end the 
payments in 2013 as a condition of Community support. In March 2006 the Council gave 
the Commission a formal mandate to negotiate an agreement to secure the detailed 
implementation of that commitment.  

The document 

6.2 Following lengthy negotiations an agreement, in the form of an exchange of letters, has 
been secured to phase out the current system of payments for rights to use Russian airspace 
over Siberia by the end of 2013. The two draft Decisions in the document would authorise 
signature, provisional application and conclusion of the agreement. 
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6.3 Russia regards overflights as traffic rights to be traded and will not negotiate such rights 
with the Community. So the agreement will be implemented through the normal bilateral 
aviation negotiations between Russia and individual Member States, with Russia having 
accepted a set of “agreed principles” to inform those negotiations. These principles include:  

• provisions in bilateral agreements between Member States and the Russian 
Federation requiring prior conclusion of commercial agreements for Transsiberian 
routes will be terminated; 

• after 1 January 2014 the only payments made by Community carriers will be cost-
based, transparent, non-discriminatory and in line with the Chicago Convention 
(the Convention on International Civil Aviation) — such as fees for air traffic 
control services; 

• charges will cease in 2010 for certain types of payments;  

• all new overflight rights granted by the Russian side during the transition period 
and beyond will be free of payments and will not need the prior conclusion of a 
commercial agreement; and  

• all overflight rights currently leased by Community carriers from Russian carriers 
will be “grandfathered”. In return, the Member States will have the choice of either 
increasing overflight frequencies for the Russian side or agreeing bilaterally with 
the Russian side on any other rights.  

6.4 In addition to the agreed principles a separate letter, states the Russia Federation’s 
readiness to increase overflight rights for Community carriers in future bilateral 
negotiations with Member States. The increase of overflight frequencies to Asian 
destinations will be made taking into account the traffic rights obtained by Member States 
to destinations in the Far East.  

6.5 That all newly operated flights will be free during the transitional period creates the 
potential for significant distortions of competition between Community airlines, for 
example, if bmi were to start operating from London to Tokyo its costs would be 
substantially lower than those of BA operating on the same route. For this reason 
preambles to the draft Decisions note that Member States have agreed to establish an 
“Equalisation Mechanism” during the transitional period whereby all royalties would be 
paid from a pool (in fact, a series of pools, one for each destination) into which all 
operating carriers would pay according to the number of flights they were operating. 

The Government’s view 

6.6 The Parliamentary Under-Secretary of State, Department of Transport (Gillian 
Merron) tells us that the Government strongly supports this agreement. She comments 
that the agreement would: 

• significantly improve the competitive situation of Community carriers on routes to 
Asia, in particular Japan, China, Hong Kong and South Korea; 
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• abolish charges that fall particularly heavily on UK long-haul carriers serving the 
Far East (notably BA and Virgin Atlantic, but also potentially some cargo 
operators); 

• bring substantial savings to these carriers, which should potentially help to deliver 
lower fares, increased profitability of Far East operations and increased services; 
and 

• make, through the agreed principles, a substantial and important change to the way 
in which bilateral arrangements between Member States and Russia are conducted. 

Conclusion 

6.7 This agreement could bring important improvements for Community carriers 
overflying Siberia. However, we note that during the transitional period it will be 
necessary to ensure that the Equalisation Mechanism will have to be operated 
efficiently. We clear the document, but given its importance draw it to the attention of 
the House.  

 
 
 

7  Comitology 

 
(28246) 
5261/07 
COM(06) 900 
 
 
(28247) 
5403/07 
COM(06) 915 
 
(28248) 
5304/07 
COM(06) 919 
 
(28249) 
5094/07 
COM06) 907 
 
 
 
(28250) 
5115/07 
COM(06) 904 
 
 

 
26 Acts to be adapted as a matter of urgency to Council Decision 
1999/468/EC of 28 June 1999 laying down the procedures for the 
exercise of implementing powers, as amended by Council Decision 
2006/512/EC of 17 July 2006 
 
Directive 2002/95/EC of the European Parliament and of the Council 
of 27 January 2003 on the restriction of the use of certain hazardous 
substances in electrical and electronic equipment 
 
Directive 2001/83/EC of the European Parliament and of the Council 
of 6 November 2001 on the Community code relating to medicinal 
products for human use  
 
Directive 2005/32/EC of the European Parliament and of the Council 
of 6 July 2005 establishing a framework for the setting of ecodesign 
requirements for energy-using products and amending Council 
Directive 92/42/EEC and Directives 96/57/EC and 2000/55/EC of the 
European Parliament and of the Council 
 
Regulation 2006/562/EC of the European Parliament and of the 
Council of 15 March 2006 establishing a Community Code on the 
rules governing the movement of persons across borders (Schengen 
Borders Code) 
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(28251) 
5158/07 
COM(06) 908 
 
 
(28252) 
5185/07 
COM(06) 901 
 
(28253) 
5186/07 
COM(06) 902 
 
(28254) 
5187/07 
COM(06) 905 
 
 
(28255) 
5188/07 
COM(06) 906 
 
(28256) 
5189/07 
COM(06) 909 
 
 
 
(28257) 
5190/07 
COM(06) 910 
 
 
 
(28258) 
5191/07 
COM(06) 911 
 
 
(28259) 
5192/07 
COM(06) 913 
 
(28260) 
5193/07 
COM(06) 916 
 
 
 
 
 
(28261) 

Regulation 2005/396/EC of the European Parliament and of the 
Council of 23 February 2005 on maximum residue levels of pesticides 
in or on food and feed of plant and animal origin and amending 
Council Directive 91/414/EEC 
 
Directive 2006/49/EC of the European Parliament and the Council of 
14 June 2006 on the capital adequacy of investment firms and credit 
institutions 
 
Directive 2006/48/EC of the European Parliament and the Council of 
14 June 2006 relating to the taking up and pursuit of the business of 
credit institutions 
 
Directive 2005/68/EC of the European Parliament and of the Council 
of 16 November 2005 on reinsurance and amending Council 
Directives 73/239/EEC, 92/49/EEC as well as Directives 98/78/EC and 
2002/83/EC 
 
Directive 2005/60/EC of the European Parliament and of the Council 
of 26 October 2005 on the prevention of the use of the financial 
system for the purpose of money laundering and terrorist financing 
 
Directive 2004/109/EC of the European Parliament and of the 
Council of 15 December 2004 on the harmonisation of transparency 
requirements in relation to information about issuers whose 
securities are admitted to trading on a regulated market and 
amending Directive 2001/34/EC 
 
Directive 2004/39/EC of the European Parliament and of the Council 
of 21 April 2004 on markets in financial instruments amending 
Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC 
of the European Parliament and of the Council and replacing 
Council Directive 93/22/EEC 
 
Directive 2003/71/EC of the European Parliament and of the Council 
of 4 November 2003 on the prospectus to be published when 
securities are offered to the public or admitted to trading and 
amending Directive 2001/34/EC 
 
Directive 2003/6/EC of the European Parliament and of the Council 
of 28 January 2003 on insider dealing and market manipulation 
(market abuse) 
 
Directive 2002/87/EC of the European Parliament and of the Council 
of 16 December 2002 on the supplementary supervision of credit 
institutions, insurance undertakings and investment firms in a 
financial conglomerate and amending Council Directives 73/239/EEC, 
79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC and 93/22/EEC, and 
Directives 98/78/EC and 2000/12/EC of the European Parliament and 
of the Council 
 
Directive 2002/83/EC of the European Parliament and of the Council 
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5194/07 
COM(06) 917 
 
(28262) 
5195/07 
COM(06) 924 
 
 
(28263) 
5196/07 
COM(06) 925 
 
(28264) 
5197/07 
COM(06) 926 
 
 
(28265) 
5207/07 
COM(06) 912 
 
(28266) 
5220/07 
COM(06) 903 
 
 
(28267) 
5221/07 
COM(06) 918 
 
(28268) 
5224/07 
COM(06) 923 
 
(28269) 
5247/07 
COM(06) 921 
 
(28270) 
5248/07 
COM(06) 914 
 
(28271) 
5249/07 
COM(06) 922 
 
(28272) 
5250/07 
COM(06) 920 

of 5 November 2002 concerning life assurance 
 
 
Directive 92/49/EEC of 18 June 1992 on the coordination of laws, 
regulations and administrative provisions relating to direct 
insurance other than life assurance and amending Directives 
73/239/EEC and 88/357/EEC (third non-life insurance Directive) 
 
Directive 91/675/EEC of 19 December 1991 setting up an insurance 
committee 
 
 
Directive 85/611/EEC of 20 December 1985 on the coordination of 
laws, regulations and administrative provisions relating to 
undertakings for collective investment in transferable securities 
(UCITS) 
 
Regulation 2003/1829/EC of the European Parliament and of the 
Council of 22 September 2003 on genetically modified food and 
feed 
 
Directive 2006/43/EC of the European Parliament and of the Council 
of 17 May 2006 on statutory audits of annual accounts and 
consolidated accounts, amending Council Directives 78/660/EEC and 
83/349/EEC and repealing Council Directive 84/253/EEC 

 
Regulation 2002/1606/EC of the European Parliament and of the 
Council of 19 July 2002 on the application of international 
accounting standards 
 
Directive 98/8/EC of the European Parliament and of the Council of 
16 February 1998 concerning the placing of biocidal products on the 
market 
 
Directive 2000/60/EC of the European Parliament and of the Council 
of 23 October 2000 establishing a framework for Community action 
in the field of water policy 
 
Directive 2002/96/EC of the European Parliament and of the Council 
of 27 January 2003 on waste electrical and electronic equipment 
(WEEE) 
 
Directive 2000/53/EC of the European Parliament and of the Council 
of 18 September 2000 on end-of life vehicles 
 
 
Directive 2001/18/EC of the European Parliament and of the Council 
of 12 March 2001 on the deliberate release into the environment of 
genetically modified organisms and repealing Council Directive 
90/220/EEC 
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Legal base Council Decision 2006/512/EC amending Council 
Decision 1999/468/EC provided for the new 
“regulatory procedure with scrutiny”. The legal base of 
each of the proposals is that which is appropriate to 
the subject matter. All are co-decision which is a 
requirement for the regulatory procedure with 
scrutiny to be used  

Department Foreign and Commonwealth Office 
Basis of consideration Explanatory Memorandum of 9 March 2007 
Previous Committee Report None 
To be discussed in Council Not applicable 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

7.1 Council Decision 2006/512/EC of 17 July 2006 created a new comitology procedure 
called “regulatory procedure with scrutiny”. The new procedure provides for an enhanced 
role for the European Parliament in the comitology process and can be used for measures 
of general scope which seek to amend non-essential elements of a basic instrument, 
adopted under co-decision.  

7.2 Comitology refers to the procedures under which various committees oversee the 
Commission’s exercise of its implementing power. These procedures allow the Member 
States, the Council and Parliament to exercise a measure of control over the delegation of 
powers to the Commission. 

7.3 Following adoption of Council Decision 2006/512/EC, the European Parliament, the 
Council and the Commission agreed a joint statement34 which set out the basic principles 
governing the new procedure including the scope of its application. In the joint statement 
the Institutions also agreed a list of measures to be amended and reintroduced under the 
new regulatory procedure with scrutiny procedure. The list consists of 26 proposals all of 
which were previously adopted under the co-decision legislative procedure and are now 
adjusted to allow for the adoption of future implementing legislation by the Commission 
under the new regulatory procedure with scrutiny.  

The documents  

7.4 The 26 documents to be adjusted to be brought forward in accordance with the changes 
introduced by Council decision 2006/512/EC are those contained in the aforementioned 
Joint Statement by the EC institutions. The measures to be adopted are:  

a) 5185/07 (COM 2006 901). Directive 2006/49/EC of the European Parliament and the 
Council of 14 June 2006 on the capital adequacy of investment firms and credit 
institutions.  

 
34 OJ C255 21.10.06, p.1. 
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b) 5186/07 (COM 2006 902). Directive 2006/48/EC of the European Parliament and the 
Council of 14 June 2006 relating to the taking up and pursuit of the business of credit 
institutions.  

c) 5220/07 (COM 2006 903). Directive 2006/43/EC of the European Parliament and of the 
Council of 17 May 2006 on statutory audits of annual accounts and consolidated 
accounts, amending Council Directives 78/660/EEC and 83/349/EEC and repealing 
Council Directive 84/253/EEC.  

d) 5115/07 (COM 2006 904). Regulation 2006/562/EC of the European Parliament and of 
the Council of 15 March 2006 establishing a Community Code on the rules governing 
the movement of persons across borders (Schengen Borders Code).  

e) 5187/07 (COM 2006 905). Directive 2005/68/EC of the European Parliament and of the 
Council of 16 November 2005 on reinsurance and amending Council Directives 
73/239/EEC, 92/49/EEC as well as Directives 98/78/EC and 2002/83/EC.  

f) 5188/07 (COM 2006 906). Directive 2005/60/EC of the European Parliament and of the 
Council of 26 October 2005 on the prevention of the use of the financial system for the 
purpose of money laundering and terrorist financing.  

g) 5094/07 (COM 2006 907). Directive 2005/32/EC of the European Parliament and of the 
Council of 6 July 2005 establishing a framework for the setting of ecodesign 
requirements for energy-using products and amending Council Directive 92/42/EEC 
and Directives 96/57/EC and 2000/55/EC of the European Parliament and of the 
Council.  

h) 5158/07 (COM 2006 908). Regulation 2005/396/EC of the European Parliament and of 
the Council of 23 February 2005 on maximum residue levels of pesticides in or on food 
and feed of plant and animal origin and amending Council Directive 91/414/EEC.  

i) 5189/07 (COM 2006 909). Directive 2004/109/EC of the European Parliament and of 
the Council of 15 December 2004 on the harmonisation of transparency requirements 
in relation to information about issuers whose securities are admitted to trading on a 
regulated market and amending Directive 2001/34/EC.  

j) 5190/07 (COM 2006 910). Directive 2004/39/EC of the European Parliament and of the 
Council of 21 April 2004 on markets in financial instruments amending Council 
Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European 
Parliament and of the Council and replacing Council Directive 93/22/EEC.  

k) 5191/07 (COM 2006 911). Directive 2003/71/EC of the European Parliament and of the 
Council of 4 November 2003 on the prospectus to be published when securities are 
offered to the public or admitted to trading and amending Directive 2001/34/EC.  

l) 5207/07 (COM 2006 912). Regulation 2003/1829/EC of the European Parliament and 
of the Council of 22 September 2003 on genetically modified food and feed.  

m) 5192/07 (COM 2006 913). Directive 2003/6/EC of the European Parliament and of the 
Council of 28 January 2003 on insider dealing and market manipulation (market 
abuse).  
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n) 5248/07 (COM 2006 914). Directive 2002/96/EC of the European Parliament and of the 
Council of 27 January 2003 on waste electrical and electronic equipment (WEEE).  

o) 5403/07 (COM 2006 915). Directive 2002/95/EC of the European Parliament and of the 
Council of 27 January 2003 on the restriction of the use of certain hazardous substances 
in electrical and electronic equipment.  

p) 5193/07 (COM 2006 916). Directive 2002/87/EC of the European Parliament and of the 
Council of 16 December 2002 on the supplementary supervision of credit institutions, 
insurance undertakings and investment firms in a financial conglomerate and 
amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC, 
93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 2000/12/EC of the European 
Parliament and of the Council.  

q) 5194/07 (COM 2006 917). Directive 2002/83/EC of the European Parliament and of the 
Council of 5 November 2002 concerning life assurance.  

r) 5221/07 (COM 2006 918). Regulation 2002/1606/EC of the European Parliament and 
of the Council of 19 July 2002 on the application of international accounting standards.  

s) 5304/07 (COM 2006 919). Directive 2001/83/EC of the European Parliament and of the 
Council of 6 November 2001 on the Community code relating to medicinal products 
for human use.  

t) 5250/07 (COM 2006 920). Directive 2001/18/EC of the European Parliament and of the 
Council of 12 March 2001 on the deliberate release into the environment of genetically 
modified organisms and repealing Council Directive 90/220/EEC.  

u) 5247/07 (COM 2006 921). Directive 2000/60/EC of the European Parliament and of the 
Council of 23 October 2000 establishing a framework for Community action in the 
field of water policy.  

v) 5249/07 (COM 2006 922). Directive 2000/53/EC of the European Parliament and of the 
Council of 18 September 2000 on end-of life vehicles.  

w) 5224/07 (COM 2006 923). Directive 98/8/EC of the European Parliament and of the 
Council of 16 February 1998 concerning the placing of biocidal products on the 
market.  

x) 5195/07 (COM 2006 924). Directive 92/49/EEC of 18 June 1992 on the coordination of 
laws, regulations and administrative provisions relating to direct insurance other than 
life assurance and amending Directives 73/239/EEC and 88/357/EEC (third non-life 
insurance Directive).  

y) 5196/07 (COM 2006 925). Directive 91/675/EEC of 19 December 1991 setting up an 
insurance committee.  

z) 5197/07 (COM 2006 926). Directive 85/611/EEC of 20 December 1985 on the 
coordination of laws, regulations and administrative provisions relating to 
undertakings for collective investment in transferable securities (UCITS).  
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The Government’s view 

7.5 In his Explanatory Memorandum of 9 March 2007 common to the twenty-six acts to be 
reintroduced under the regulatory procedure with scrutiny the Minister for Europe (Mr 
Geoff Hoon) expresses the Government’s support for the previously agreed amendment to 
the twenty six measures in the following terms:  

“The UK welcomed the introduction of the new ‘regulatory procedure with scrutiny’. 
It is an effective way of ensuring that the implementation of co-decided legislation is 
scrutinised by the European Parliament. The Commission’s proposals are, 
essentially, a technical exercise moving implementing powers that amend or 
supplement the original measure to the new procedure.”  

Conclusion 

7.6 We thank the Minister for his helpful explanation on the background to the 
proposed changes. As these do not affect the substance of the legislative instruments 
concerned which, moreover, have already been adopted or come into force, we have no 
further questions to the Minister. Accordingly we are happy to clear the proposals.  

 
 
 

8  Customs  

(27108) 
15381/05 + 
ADDs 1-2 
COM(05) 609 

Draft Decision on a paperless environment for customs and trade — 
Implementing the Community Lisbon programme 

 
Legal base Articles 95 and 135 EC; co-decision; QMV 
Department Revenue and Customs 
Basis of consideration Minister’s letter of 8 March 2007 
Previous Committee Report HC 34–xvii (2005–06), para 5 (1 February 2006), HC 

34–xxxi (2005–06), para 7 (14 June 2006) and HC 41–
x (2006–07), para 6 (21 February 2007) 

To be discussed in Council ECOFIN Council 27 March 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

8.1 The Community Customs Code, which establishes the general rules and procedures 
applicable to goods brought into or out of the customs territory of the Community, was set 
out in Regulation (EEC) No 2913/92. Since 1992 the Code has had some limited 
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amendments but it has not kept abreast of recent changes in the global trading 
environment.  

8.2 We have under scrutiny a draft Regulation which is a complete revision of the 
Community Customs Code, designed to modernise and simplify it and to make it 
compatible with operational changes in international trade, the greater use of electronic 
communications and the evolving role of customs authorities.35 The draft Decision in this 
document, which has been under consideration in conjunction with the draft Regulation, is 
intended to promote implementation of interoperable and accessible automated customs 
systems that are coordinated across the Community, committing the Commission and 
Member States to re-engineer customs activity for the electronic age within specific 
timescales, in order to achieve the objective of a simple and paperless environment for 
customs and trade. The intention is to establish electronic interfaces for traders with 
Member States’ systems. Responsibility for implementation is to be shared between the 
Commission and Member States.  

8.3 When we considered these documents in February 2006 we said these were important 
proposals which could lead to significant improvements for traders in regard to customs. 
However we commented that before considering the documents further we should like 
additional information. In relation to the draft Decision this related to the likely costs of 
implementation. In June 2006 we reported further information about the likely costs of 
implementation. In February 2007 we reported further information about both documents, 
including that work on the technical and functional specifications of the IT systems was 
ongoing and that, understandably, until this work was finalised the Government could not 
refine further the estimates already given to us. 

8.4 Furthermore, in relation to the draft Decision, we were told that there was the 
possibility of more rapid progress on this than on the draft Regulation, but that discussion 
in the Council’s Customs Union Group (CUG) of the draft Decision had led to substantial 
amendment of important elements relating to implementation timescales. The German 
Presidency would be carrying discussions forward with a view to CUG agreement on text 
to be transmitted to the European Parliament.36 

The Minister’s letter 

8.5 The Paymaster General (Dawn Primarolo) tells us now that, although CUG discussions 
of the draft Regulation continue, the group has reached a common position on a revised 
text of the draft Decision for adoption by the Council. She says this revised text is an 
excellent result for both UK businesses and the Government and was only achieved after 
extensive lobbying. The Minister says the redraft: 

• removes many of the previous fixed deadlines; 

 
35 (27107) 15380/05 ADDs 1 & 2: see headnote. Note that the documents 15381/05 ADDs 1 & 2 are the same as 15380/05 

ADDs 1 & 2. 

36 See headnote. 
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• requires Member States and the Commission only to “endeavour” to establish 
many of the projects within a specified time frame, and only then after a positive 
evaluation; 

• removes entirely any deadline for establishing “single window” services; 

• has revised timelines which better reflect the practicalities of designing and 
building complex IT projects and has the necessary lead-in times for roll-out and 
testing; and 

• provides for projects to be abandoned at the evaluation stage before any substantial 
investment has been made. 

8.6 Recalling that the European Parliament has already agreed the original proposal 
without amendment, the Minister comments that there is a risk that it will be disappointed 
by the removal of the deadlines, feeling that this is disadvantageous to businesses. But she 
says: 

• UK businesses shared the Government’s view that the original deadlines were 
ambitious in the extreme; 

• the Government will be lobbying European Parliament committee members to 
persuade them that it is in the best interest of businesses and customs 
administrations alike to take the more flexible approach set out in the latest text; 
and 

• it will resist any attempt to reintroduce more stringent deadlines. 

Conclusion 

8.7 We are grateful to the Minister for this information on where matters stand on this 
proposal, particularly in regard to the improved timetable in the text to be sent to the 
European Parliament. We have no further questions to ask on this matter and clear the 
document. 

8.8 However we remind the Minister that the draft Regulation remains under scrutiny 
and that we await her response, in due course, on the outstanding issues relating to it.  

 
 
 



48    European Scrutiny Committee, 15th Report, Session 2005–06 

 

9  Documents not raising questions of sufficient legal or 
political importance to warrant a substantive report to 
the House 

Department for Communities and Local Government 

(28362) 
6205/07 
COM(07) 49 

Commission Report on equality between women and men- 2007. 
 

HM Revenue and Customs 

(28451) 
7073/07 
— 

Special Report No.11/2006 on the Community transit system. 

Department for Environment, Food and Rural Affairs 

(28445) 
6949/07 
COM(07) 75 

Draft Council Regulation granting derogations to Bulgaria and 
Romania from certain provisions of Regulation (EC) No.2371/2002 
relating to reference levels of fishing fleets. 

(28446) 
6976/07 
COM(07) 68 

Draft Council Decision concerning the conclusion of an additional 
Agreement between the European Community, the Swiss 
Confederation and the Principality of Liechtenstein extending to the 
Principality of Liechtenstein the Agreement between the European 
Community and the Swiss Confederation on trade in agricultural 
products. 

Foreign and Commonwealth Office 

(27566) 
10873/06 
+ ADD 1 
COM(06) 248 

Commission Communication on EU relations with the Pacific Islands 
— A strategy for a strengthened partnership. 

(28412) 
6463/07 
COM(07) 47 

Draft Council Decision on a Community position within the EU Chile 
Association Committee on the establishment of a list of arbitrators as 
required by Article 185 paragraph 2 of the Agreement establishing an 
association between the European Community and its Member 
States, of the one part, and the Republic of Chile, of the other part. 

(28448) 
7147/07 
COM(07) 45 

Commission Report on the application of Annex X to the Staff 
Regulations (Council Regulation No 3019/1987 of 5 October 1987) 
Year 2005. 
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Department of Trade and Industry 

(28458) 
5717/07 
COM(07) 25 

Draft Council Regulation imposing a definitive anti-dumping duty on 
imports of certain polyethylene terephthalate originating in India, 
Indonesia, Malaysia, the Republic of Korea, Thailand and Taiwan 
following an expiry review and a partial interim review pursuant to 
Article 11(2) and Article 11(3) of Council Regulation (EC) No 384/96. 

(28459) 
5720/07 
COM(07) 26 

Draft Council Regulation imposing a definitive countervailing duty on 
imports of polyethylene terephthalate (PET) originating in India 
following an expiry review pursuant to Article 18 of Regulation (EC) 
No 2026/97. 

(28460) 
6367/07 
COM(07) 54 

Draft Council Regulation imposing a definitive anti-dumping duty 
and collecting definitively the provisional duty imposed on imports of 
certain tungsten electrodes originating in the People's Republic of 
China. 

HM Treasury 

(28385) 
6162/06 
— 

Recommendation of the European Central Bank on the external 
auditors of the Oesterreichische Nationalbank. 

(28317) 
5050/07 
— 

Recommendation of the European Central Bank on the external 
auditors of the Oesterreichische Nationalbank. 

(28413) 
6757/07 
+ ADD 1 
COM(07) 66 

Commission Report to the budgetary authority on guarantees 
covered by the general budget – situation at 30 June 2006. 

(28441) 
6883/07 
+ ADD 1 
COM(07) 71 

Commission Communication on the work of the EU Joint Transfer 
Pricing Forum in the field of dispute avoidance and resolution 
procedures and on Guidelines for Advance Pricing Agreements within 
the EU. 

Department for Work and Pensions 

(28416) 
6775/07 
+ ADDs 2-3 
COM(07) 62 

Commission Communication "Improving quality and productivity at 
work: Community strategy 2007-2012 on health and safety at work". 
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(28439) 
6855/07 
COM(07) 63 

Commission Communication on social reality stocktaking - Interim 
report to the 2007 Spring European Council. 
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Formal minutes 

Wednesday 21 March 2007 

Members present: 

Mr William Cash 
Mr James Clappison 
Ms Katy Clark 
Mr Wayne David 
Jim Dobbin 

 Nia Griffith 
Mr David Hamilton 
Mr Greg Hands 
Mr David Heathcoat-Amory 
Mr Anthony Steen 

 

In the absence of the Chairman, Jim Dobbin was called to the Chair. 

The Committee deliberated. 

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, That the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 6.6 read and agreed to. 

Paragraph 6.7 read, amended, and agreed to. 

Paragraphs 7.1 to 9 read and agreed to. 

Resolved, That the Report, as amended, be the Fifteenth Report of the Committee to the 
House. 

Ordered, That the Chairman do make the Report to the House. 

The Committee further deliberated. 

 

 

[Adjourned till Wednesday 28 March at 2.20 p.m. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European 
Union documents and— 
 
a) to report its opinion on the legal and political importance of each such document and, where it 

considers appropriate, to report also on the reasons for its opinion and on any matters of 
principle, policy or law which may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to 
Standing Order No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 
The expression “European Union document” covers — 
 
i) any proposal under the Community Treaties for legislation by the Council or the Council acting 

jointly with the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the 
European Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the 
Treaty on European Union which is prepared for submission to the Council or to the European 
Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI 
of the Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union 
institution for or with a view to submission to another Union institution and which does not 
relate exclusively to consideration of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of 
the Crown. 

 
The Committee’s powers are set out in Standing Order No. 143. 
 
The scrutiny reserve resolution, passed by the House, provides that Ministers should not give 
agreement to EU proposals which have not been cleared by the European Scrutiny Committee, or on 
which, when they have been recommended by the Committee for debate, the House has not yet 
agreed a resolution. The scrutiny reserve resolution is printed with the House’s Standing Orders, 
which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
David S. Borrow MP (Labour, South Ribble) 
William Cash MP (Conservative, Stone) 
James Clappison MP (Conservative, Hertsmere) 
Katy Clark MP (Labour, North Ayrshire and Arran) 
Wayne David MP (Labour, Caerphilly) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Nia Griffith MP (Labour, Llanelli) 
David Hamilton MP (Labour, Midlothian) 
Greg Hands (Conservative, Hammersmith & Fulham) 
David Heathcoat-Amory MP (Conservative, Wells) 
Jimmy Hood MP (Labour, Lanark and Hamilton East) 
Lindsay Hoyle MP (Labour, Chorley) 
Angus Robertson MP (SNP, Moray) 
Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 


