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Notes 

Numbering of documents 

Three separate numbering systems are used in this Report for European Union 
documents: 
 

Numbers in brackets are the Committee’s own reference numbers. 
 
Numbers in the form “5467/05” are Council of Ministers reference 
numbers. This system is also used by UK Government Departments, by the 
House of Commons Vote Office and for proceedings in the House. 
 
Numbers preceded by the letters COM or SEC are Commission reference 
numbers. 

 
Where only a Committee number is given, this usually indicates that no official 
text is available and the Government has submitted an “unnumbered 
Explanatory Memorandum” discussing what is likely to be included in the 
document or covering an unofficial text. 

Abbreviations used in the headnotes and footnotes 

EC (in “Legal base”) Treaty establishing the European Community 
EM Explanatory Memorandum (submitted by the Government to the 
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EP European Parliament 
EU (in “Legal base”) Treaty on European Union 
GAERC General Affairs and External Relations Council 
JHA Justice and Home Affairs 
OJ Official Journal of the European Communities 
QMV Qualified majority voting 
RIA Regulatory Impact Assessment 
SEM Supplementary Explanatory Memorandum 

Euros 

Where figures in euros have been converted to pounds sterling, this is normally 
at the market rate for the last working day of the previous month. 

Further information 

Documents recommended by the Committee for debate, together with the times 
of forthcoming debates (where known), are listed in the European Union 
Documents list, which is in the House of Commons Vote Bundle on Mondays and 
is also available on the parliamentary website. Documents awaiting 
consideration by the Committee are listed in “Remaining Business”: 
www.parliament.uk/escom. The website also contains the Committee’s Reports. 
 
Letters sent by Ministers to the Committee about documents are available for 
the public to inspect; anyone wishing to do so should contact the staff of the 
Committee (“Contacts” below). 

Contacts 

All correspondence should be addressed to the Clerk of the European Scrutiny 
Committee, House of Commons, 7 Millbank, London SW1P 3JA. The telephone 
number for general enquiries is (020) 7219 3292/5465. The Committee’s email 
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1  Conservation of the European eel 

(26912) 
13139/05 
COM(05) 472 

Draft Council Regulation establishing measures for the recovery of 
the stock of European eel 

 
Legal base Article 37 EC; consultation; QMV 
Department Environment, Food and Rural Affairs 
Basis of consideration Second SEM of 27 March 2007 
Previous Committee Report HC 34–ix (2005–06), para 2 (9 November 2005) and 

HC 34–xxv (2005–06), para 1 (19 April 2006) 
To be discussed in Council April 2007 
Committee’s assessment Politically important 
Committee’s decision For debate in European Standing Committee 

Background 

1.1 Eels are a catadromous species, in that they live in fresh water but return to the sea to 
reproduce. The European eel is exploited in most European countries, and is important, 
not only as a natural asset, but as an economic resource. However, because of growing 
conservation concerns, the Commission produced in October 2003 a Communication1 
setting out an Action Plan for the management of the stock.  

1.2 Following consultations with Member States and the industry, it subsequently 
proposed in October 2005 this draft Council Regulation, under which Member States 
would set up local catchment Eel Management Plans, aimed at ensuring the escape of 40% 
of the level of adult eels which would, in the absence of human activity, otherwise migrate 
to the sea. Until such plans are in place, the Commission also proposed a seasonal closure 
of eel fishing from the first to the fifteenth of every month, though it suggested that 
exemptions could be permitted where fishing for glass (juvenile) eels is used for restocking 
purposes (with access to the sea for the purpose of increased escape), or where existing 
management methods already allow for the 40% escape target to be met on a river basin 
level.  

1.3 As we noted in our Report of 9 November 2005, the Government recognises the 
“parlous” state of the stock, and that, without some concerted action, the eel sector could 
soon be in serious financial difficulty. The UK therefore supports the objectives of the 
proposal. However, the Government also pointed out that, although the UK does not 
exploit eels to the same extent as many other Member States, they have a local importance 
in some areas,2 where the impact of the proposal could be significant. Since the industry 
had been asked for its estimate of what that impact would be, we decided that it would be 
sensible to await this before taking a final view on the proposal. 

 
1 (24928) 13219/03: see HC 63–xxxvii (2002–03), para 11 (12 November 2003). 

2 Principally in Northern Ireland, but also in the Severn estuary. 
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1.4 In the event, the Minister for Local Environment, Marine and Animal Welfare at the 
Department for Environment, Food and Rural Affairs (Mr Ben Bradshaw) sent us on 31 
March 2006 a supplementary Explanatory Memorandum, which said that the industry had 
not been able to provide any detailed information (though it had been estimated that the 
proposal as drafted could cause economic difficulties, not least because the pattern of 
exploitation would make it difficult to compensate at other times for a closure of the fishery 
during the first half of the month). Consequently, the Government would be seeking in 
discussion in Brussels to replace the provision for a 15 day closure by other means of 
reducing fishing effort by the required amount, and to ensure that Eel Management Plans 
can be adopted as quickly as possible, thereby also helping to minimise the impact of any 
such closure. 

1.5  In view of this, we said in our Report of 19 April 2006 that we thought it would be right 
to continue to hold the document under scrutiny, pending further information on whether 
it proved possible to achieve that aim. 

Second Supplementary Explanatory Memorandum of 27 March 2007 

1.6 We have now received from the Minister a second Supplementary Explanatory 
Memorandum of 27 March 2007, indicating that the Presidency and the Commission have 
prepared a revised text, which they are hoping could be adopted at the Agriculture and 
Fisheries Council next month. He says that, whilst Member States would still have to 
establish management plans aimed at achieving a 40% escapement of silver eel, the 
requirement to introduce a 50% closure would come into force only if a Member State 
failed to submit an appropriate management plan in time, or if the plan submitted was less 
than adequate.  

1.7 In addition, there would be three substantive changes to the proposal. First, it is 
proposed that, where fisheries for glass eels (less than 12 cm in length) are permitted in 
Community waters, a high percentage of the catch3 should be sold for re-stocking, in order 
to increase eventually the production of silver eels (and subsequently silver eel 
escapement). Also, Member States would be able to fund re-stocking programmes from the 
European Fisheries Fund, if they so wish. Secondly, the Commission has introduced a 
provision to ensure that commensurate efforts are made to reduce the mortality of eels at 
sea. Thirdly, it has broadened the proposal to allow Member States to take action against 
other detrimental anthropogenic influences. (The Commission has also said that it is 
prepared to consider as a separate measure possible controls over trade in eels, and in 
particular glass eels, with third countries.) 

1.8 The Minister says that the removal of the need for any mandatory short-term measures 
pending the establishment of management plans would significantly reduce the impact of 
the proposal on the industry, and that the freedom which Member States would have to set 
up appropriate plans for their own conditions would enable the UK to mitigate the effect of 
the proposal in areas such as Lough Neagh. He also points out that, although a 50% cut in 
effort would still be required if Eel Management Plans are not submitted (or approved), 
considerable progress has been made in developing such Plans within the UK, and that 

 
3 The current draft suggests 75%. 
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most (including those for Lough Neagh and the Severn estuary) are near completion. The 
Minister also suggests that the intention to address other anthropogenic influences is 
welcome, in that it will encourage Member States to tackle barriers to migration, water 
quality issues and mortality from turbines, although other measures suggested by the 
Commission, such as tackling predators, could conflict with other Community legislation, 
such as the Birds Directive. 

1.9 The Minister’s main concerns relate to the re-stocking provision, which he recognises is 
intended to ensure that there is a sufficient supply of glass eel for those river basins where 
eels are absent or the escapement target cannot be met simply by reducing mortality. 
However, he points out that the provision will have a significant impact on the glass eel 
sector, in that the price obtained by the majority of the catch will be set by the re-stocking 
market, and he suggests that, insofar as the resultant price is significantly lowered, some 
operators may consider that the exercise is no longer worthwhile (or that the scale should 
be reduced). On the other hand, the Minister also points out that, if there were no such 
provision, the price would be set by the external market, and would consequently be so 
high as to preclude re-stocking on any significant scale, making it impossible in most cases 
to meet the 40% escapement target. He adds that, until management plans have been 
drawn up and approved, it is not possible to assess the likely demand for glass eel for re-
stocking programmes, nor to determine with any confidence how prices might be set. It 
therefore remains to be seen whether supply and demand can be balanced at a price which 
is viable for the fishermen, but not so high as to frustrate re-stocking programmes in the 
longer term, but he also suggests that, whatever percentage is set, it is likely that the figure 
will need to be revised in the light of experience. 

Conclusion 

1.10 Whilst it would appear that some of the original concerns over this proposal are 
likely to be met by the removal of the need for mandatory measures pending the 
adoption of eel management plans, a 50% cut in effort would still be required if such 
plans are not submitted on time, or are judged to be inadequate. Moreover, it is clear 
that major uncertainties exist over the possible impact on the industry of the new re-
stocking requirement.  

1.11 We have therefore considered carefully how this document should be dealt with. 
On the one hand, we are conscious that the economic contribution of the eel fishery in 
national terms is small. Nevertheless, its impact in certain areas is significant, and, 
although those who would be directly affected by what is now proposed would 
presumably benefit in the longer term if the measures in question result in the recovery 
of the stock, it seems to us that they could face very real difficulties in the short term. 
On balance, therefore, we think it right that the House should have the opportunity to 
question the Government further on the full implications of the proposal, and, for that 
reason, we are recommending it for debate in European Standing Committee. 
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2  Diplomatic and consular protection of Union citizens 
in third countries 

(28304) 
6192/07 
COM(06) 712 

Commission Green Paper on the diplomatic and consular protection 
of Union citizens in third countries 

 
Legal base — 
Document originated 28 November 2006 
Deposited in Parliament 25 January 2007 
Department Foreign and Commonwealth Office  
Basis of consideration Minister’s letter of 21 March 2007 
Previous Committee Report HC 41–x (2006–07), para 5 (21 February 2007) 
To be discussed in Council To be determined  
Committee’s assessment Legally and politically important  
Committee’s decision For debate in European Standing Committee 

Background 

2.1 Under Article 20 EC, a citizen of the Union is entitled, in the territory of a third State 
where his Member State of nationality is not represented, to protection by the diplomatic 
or consular authorities of any Member State on the same conditions as the nationals of that 
State. 

2.2 The Commission has, during the past 2–3 years, begun to highlight the need to 
improve the consular support given to EU citizens in third countries, particularly in crisis 
situations. It has previously made some informal suggestions, and supported those made 
by others,4 about how the EU might improve cooperation in consular assistance in third 
countries. The Green Paper is its most formal contribution to date in this area.  

The Green Paper 

2.3 The Green Paper recalls that Decision 95/553/EC5 makes provision for action by the 
Member States in cases such as, for example, arrest and detention, accident or serious 
illness, acts of violence, death and repatriation and for advances of money for citizens in 
difficulty. The Green Paper also notes the creation within the Council of a working party 
on consular cooperation (COCON) to organise exchanges of information on national best 
practices and the drawing up by that body of guidelines on the consular protection of EU 
citizens in third countries.  

 
4 The Minister cites Commission Communication COM (2006) 331 of 28 June 2006 and the report by Michel Barnier to 

the President of the Council of the European Union and President of the European Commission “For a European civil 
protection force: Europe aid.” 

5 Decision of the representatives of the Governments meeting within the Council of 19 December 1995 regarding 
protection for citizens of the European Union by diplomatic and consular representations OJ No. L 314, 28.12.95, 
p.73. 
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2.4 The Green Paper argues that its proposals would fulfil more effectively the rights 
enshrined in Article 20 EC and in Article 46 of the Charter of Fundamental Rights of the 
European Union — that every EU citizen shall, in the territory of a third country in which 
the Member State of which he is a national is not represented, be entitled to protection by 
the diplomatic or consular authorities of any Member State, on the same conditions as the 
nationals of that State.  

2.5 The Green Paper puts forward a number of proposals covering the full range of 
consular services: 

— improving the information available to EU citizens on consular matters, both on 
their rights, and on seeking advice and assistance; 

— improving the links developed with third countries to assure that all EU citizens 
have access to consular assistance, including seeking agreement from third 
countries for Commission delegations to exercise a duty of protection in 
appropriate cases; 

— broadening the entitlement to consular assistance, to include non-EU family 
members of EU citizens; 

— establishing EU procedures to identify and repatriate remains of EU citizens who 
die abroad; 

— simplifying procedures for providing financial advances to citizens of other EU 
Member States; 

— establishing common consular offices, to provide assistance to all EU citizens in 
third countries; and 

— the Commission becoming involved in organising joint consular training for 
officials. 

2.6 When we considered the Green Paper on 21 February, the Minister for Europe (Mr 
Geoffrey Hoon) at the Foreign and Commonwealth Office said that the paper’s contention 
that these articles mean that every EU citizen has a right to consular assistance was 
“problematic”. He said that the Government, in common with the majority of other EU 
Member States, provided consular assistance as a matter of policy rather than of obligation 
and the exercise of that policy was discretionary. He acknowledged that Article 20 EC 
places an obligation on Member States to exercise their consular assistance policies in a 
non-discriminatory way as among EU citizens, but said that this is not the same as creating 
a right to consular assistance. He also noted that, under existing international law, consular 
relations are between States, which meant that the active role the Green Paper envisages for 
the EU institutions in the delivery of consular assistance to EU citizens was likely to involve 
legal difficulties.  

2.7 He instead preferred building on existing national capacities and continuing to 
improve coordination between Member States, rather than creating new systems which 
might complicate or duplicate effort. He noted that the Commission has no expertise in 
providing consular assistance, and was therefore concerned at the idea of the Commission 
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becoming involved in consular service delivery (e.g. the provision of training for consular 
staff). He was also carefully examining the resource implications, to ensure they did not 
duplicate existing structures and/or create an unsustainable financial burden. He 
concluded by noting that a public consultation, to which the Government would respond, 
was due to end with a public meeting on 31 March 2007, after which, he said, the timetable 
was unclear.  

2.8 We noted that: 

— consular services are the responsibility of Member States; 

— the provision of consular services is the area in which diplomatic missions interface 
with members of the public most often and most critically, with matters of great 
sensitivity often at issue, in the most challenging circumstances and when the 
individuals concerned are at their most distressed and vulnerable; 

— consular services are, unsurprisingly and quite rightly, at the top of Ministers’ and 
officials’ agenda, at home and abroad; 

— a good level of cooperation between Member States already existed, and work was 
underway to improve it further, whereas it was difficult, if not impossible, to 
envisage circumstances in which missions staffed by officials responsible to the 
Commission could begin to provide a service of the same standard, with the level of 
immediate accountability that ensures that it remains thus; and 

— while there might be scope for practical support in specific circumstances, we hoped 
that the Government would resist the expansionist elements in these proposals with 
vigour and determination. 

2.9 We also noted that in its own report on the Green Paper, our counterpart committee in 
the French Sénat had noted that the Commission had not demonstrated that the aim of its 
initiative would be better achieved by action at EU or Community level rather than by 
pragmatic cooperation between the Member States, and considered that the Member States 
are the best placed to advise their citizens of those third countries where they may be at risk 
and that the EU would bring no real “added value” if it assumed responsibility for 
informing citizens on this question. We respectfully shared these doubts and supported 
those observations. 

2.10 We looked forward to seeing the Government’s response to the consultation process, 
and asked to know in what way UK views would be expressed at the open meeting; and in 
the meantime retained the Green Paper under scrutiny. 

The Minister’s letter  

2.11 The Minister encloses a copy of the Government’s response (at Annex 1) with his 
letter of 21 March 2007. He again says that, from a legal perspective, there are a number of 
difficulties with the Commission’s approach. Firstly, he points out that, while under the 
domestic law of some Member States, such as Sweden and Finland, nationals do have such 
a right, in many others, including the UK, France, Germany, the Netherlands, Bulgaria and 
the Czech Republic, consular assistance is provided as a matter of policy. 



European Scrutiny Committee, 16th Report, Session 2006–07    9 
 

 

2.12 Secondly, he cannot accept the Green Paper’s interpretation whereby Article 20 EC 
creates a legal right to consular assistance independent of domestic law. In his view, it 
“merely provides for the provision of consular assistance to unrepresented Member States’ 
nationals on the same terms as it is provided to their own. Nor does it require setting 
minimum or equal standards for consular assistance amongst Member States.”  

2.13 He then reiterates his concerns regarding the Green Paper’s suggestions that officials 
from EU institutions may deliver consular assistance themselves in future, again recalling 
that under international law, consular relations are between States: 

“The Vienna Convention on Consular Relations, and applicable bilateral consular 
conventions, provide a framework for the conduct of inter-State relations; they do 
not cover the provision of consular assistance by international or intergovernmental 
organizations. Furthermore, we do not believe that the Commission and the EU have 
competence under the existing treaties to provide consular assistance.”  

2.14 Turning to the question of subsidiarity, he agrees that too few Member States’ 
nationals may be aware of the implications of Article 20 EC, and that efforts by the 
Commission and Council to improve public awareness are unlikely to raise issues of 
subsidiarity. Likewise, he welcomes efforts to improve coordination amongst Member 
States, and agrees this too is unlikely to raise issues of subsidiarity. His concerns for 
subsidiarity: 

“are primarily related to the provision of consular assistance by EU institutions, and 
particularly the Commission. We believe consular assistance is most effectively 
provided by Member States themselves.” 

2.15 Notwithstanding these concerns, however, the Minister supports consideration of 
more effective and efficient ways to deliver consular assistance, including closer co-
operation with other Member States, and sees many of the Commission’s proposals as a 
welcome contribution to these objectives. Others, however, he says: 

“are unclear and the benefits are not apparent, perhaps as a result of the 
Commission’s lack of direct experience of consular work. The Green Paper is also 
unclear on how some of the proposals would be achieved and often fails to take 
sufficient account of the practical, and legal, realities of consular operations.” 

2.16  As an example of Member States’ improved consular crisis cooperation and collective 
capacity to react to crises overseas, the Minister cites the evacuation from Lebanon last 
summer, where he says the UK evacuated nationals from other Member States, who 
likewise included British nationals in their evacuation arrangements: 

“Based on this success, we believe there is potential to further improve our consular 
operation by broadening EU co-operation to include more routine consular 
assistance. This requires a detailed examination of the areas where there is scope for 
greater co-operation and of the benefits of doing so. Our response to the Green 
Paper recognises the value of the Commission’s contribution in this respect and, 
whilst commenting on the difficulties many of the proposals present, seeks to 
encourage further discussion of these issues amongst Member States”. 
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2.17 Finally, the Minister says that he has discussed the UK position with other EU 
Member States, “many of whom share our objectives and concerns”, and that “our views 
will be further expressed by officials in the open meeting on 31 March as appropriate”. 

2.18 We now understand that this “open meeting” will take place sometime after 31 March, 
with the precise date yet to be announced.  

Conclusion  

2.19 While it would have been helpful to have had a clearer insight into which of the 
Commission’s proposals the Minister sees as a welcome contribution and which ones he 
sees as unclear and lacking evident benefits, his fundamental position is nonetheless 
clear.  

2.20 It corresponds to our own. It would also be helpful to know if it corresponds to 
that of the House as a whole, which we regard as an equally important contribution to 
the public debate that the Green Paper is aimed at stimulating.  

2.21 We therefore recommend that the Green Paper be debated in the European 
Standing Committee. 
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Annex 1: UK response to the Commission’s Green Paper on 
Diplomatic and consular protection of Union citizens in third 
countries 

March 2007 

1. Introduction 

1.1 The UK welcomes the Commission’s Green Paper on Diplomatic and consular 
protection of Union citizens in third countries. Our commitment to providing high 
quality consular assistance is reflected in the UK Government’s current strategic 
international priorities, the ninth of which reads: 

“Delivering high-quality support for British nationals abroad, in normal times 
and in crises”. 

1.2 The UK takes seriously Member States’ obligation not to discriminate against 
other unrepresented EU nationals in delivering consular assistance. We are acutely 
aware that, in some parts of the world, delivering consular assistance to British 
nationals is only possible through the consular and diplomatic networks of our EU 
Partners. And while providing assistance at times of crisis is only one element of 
the broad range of activities which make up consular assistance, co-ordination 
amongst Member States is integral to planning and providing effective responses 
to crises when they do occur.  

1.3 The UK shares the Commission’s objectives of ensuring unrepresented Member 
States’ nationals know they can seek consular assistance from other Member 
States’ missions, and of ensuring any assistance provided to them is efficient, 
effective and non-discriminatory. We are pleased co-ordination amongst Member 
States has improved in recent years and grateful to the Commission for its 
consideration of how it might be improved still further. 

1.4 Member States provide their consular assistance in a variety of international and 
domestic legal frameworks. Consequently, it would be useful to set out the basis 
on which the UK provides consular assistance. 

1.5 Firstly, the UK differentiates between consular assistance, passport issuance, 
notarial services and visa applications. Although these four activities are often 
performed by the same personnel, they have different legal and policy 
foundations. The Green Paper is concerned primarily with consular assistance: the 
provision of assistance by consular officials or diplomatic authorities to nationals 
in difficulty overseas. The list of activities under Article 5 of Decision 95/553/EC 
serves as good illustration. Article 20 TEC, to which Decision 95/553/EC and this 
Green Paper respond, is also concerned with consular assistance. 

1.6 Secondly, it is important to recognise diplomatic protection as a distinct legal 
concept from consular assistance. Consular assistance can be easily confused with 
diplomatic protection. This may be because consular assistance is often referred to 
as consular protection, or because it is frequently provided by staff who have both 
consular and diplomatic functions. Diplomatic protection is formally a state-to-
state process by which a state may bring a claim against another state in the name 
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of a national who has suffered an internationally wrongful act at the hands of that 
other state. Under international law, states may exercise diplomatic protection 
only on behalf of their own nationals, and not on behalf of nationals of other 
states. Conversely, consular assistance is the provision of support and assistance 
by a state to its nationals, or those nationals to whom it has agreed to provide 
assistance, who are in distress overseas. The vast majority of such cases do not 
involve an internationally wrongful act. 

1.7 Thirdly, British nationals do not have a legal right to consular assistance overseas. 
The UK Government is under no general obligation under domestic or 
international law to provide consular assistance (or exercise diplomatic 
protection). Consular assistance is provided as a matter of policy, which is set out 
in the public guide, “Support for British Nationals Abroad: A Guide”. Other 
Member States provide consular assistance on a range of bases, some of which 
recognise a right to consular assistance under national law, and some of which do 
not. 

1.8 In relation to EU law, Article 20 TEC sets out an obligation of non-discrimination. 
It requires Member States to treat requests for consular assistance by 
unrepresented nationals of Member States on the same basis as requests by their 
own nationals. In compliance with this, the UK provides consular assistance to 
significant numbers of unrepresented Member States’ nationals. But Article 20 
TEC, does not create any right to assistance beyond this. Decisions 95/553/EC and 
96/409/CFSP do not affect this position or broaden the basic legal principle set out 
in Article 20. 

1.9 In relation to EU law, Article 20 TEC sets out an obligation of non-discrimination. 
It requires Member States to treat requests for consular assistance by 
unrepresented nationals of Member States on the same basis as requests by their 
own nationals. In compliance with this, the UK provides consular assistance to 
significant numbers of unrepresented Member States’ nationals. But Article 20 
TEC, does not create any right to assistance beyond this. Decisions 95/553/EC and 
96/409/CFSP do not affect this position or broaden the basic legal principle set out 
in Article 20. 

2. Information for citizens 

2.1 The UK agrees with the Commission that Member States’ nationals should be 
better informed about Article 20 and their opportunity, where unrepresented by 
their own State, to seek consular assistance from other Member States. To this 
end, we welcomed the General Secretariat’s recent brochure on Decision 
95/553/EC. We would encourage the Commission to co-ordinate with the Council 
to ensure the public is aware of further action pursuant to Article 20. The UK 
would welcome further details of the Commission’s public information campaign. 

2.2 We agree that printing Article 20 in future designs of passports may prove to be an 
effective means of further disseminating this information to EU citizens. The UK 
would consider printing Article 20 in the next generation of biometric passports if 
it is found to be cost effective. This should be considered in the context of the EU 
Directive on second generation biometric passports. 
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2.3 Similarly, the UK agrees that the Commission should ensure Member States’ 
nationals have access to the contact details of the relevant Member States’ posts 
overseas. However, those Member States with large consular networks, offering 
higher levels of consular assistance or with a higher profile presence in third states 
risk a disproportionate burden from unrepresented Member States’ nationals. The 
UK notes Article 4 of Decision 95/553/EC: 

2.4 Without prejudice to Article 1, diplomatic and consular representations may agree 
on practical arrangements for the effective management of applications for 
protection. 

2.5 Where local agreements are in place pursuant to Article 4, contact details should 
also provide clear information about which Member States will assist which 
unrepresented nationals. In such circumstances, efforts should be made to apply 
local agreements consistently, and to avoid the risk of “consular shopping”. 

2.6 Providing timely, accurate and measured travel information is one of the most 
effective means of helping British nationals to mitigate the risks of travelling 
overseas. We produce our own travel information covering 219 states and 
territories around the world, and rely on others states’ travel information on 
twelve other states and territories. We take a close interest in other Member States’ 
advice in responding to changing circumstances, and provide links to French, 
German and Dutch travel information from our website.  

2.7 Member States can subscribe to free e-mail updates informing of changes to our 
travel information. Where we advise against all or all but essential travel to a 
country or area we inform other Member States by COREU in accordance with 
standard practice across the EU. This is then published on the COCON website. 
Similarly, we reflect relevant determinations by international bodies such as the 
World Health Organisation. The Commission may have a role in helping ensure 
Member States’ travel information reflects common information where it relates 
to common EU responses to, for example, pandemics.  

2.8 Similarly, we agree with the Commission that Member States’ nationals should be 
aware that alternative travel information is available from other Member States in 
other languages. This would be most effectively achieved by establishing links 
between Member States’ travel advice through a Commission portal. We would 
welcome the Commission thoughts on how to take this forward.  

2.9 But we do not think that common or centrally located travel information would be 
effective or necessary. Accurate and helpful travel information relies on flexible 
and responsive updates. Reaching agreement amongst 27 Member States on 
common travel advice will inhibit our ability to respond to fast moving events. We 
have on occasion amended our travel information within an hour of it becoming 
necessary. Moreover, travel advice raises political, intelligence and security issues 
which are not best discussed in a consular forum. 

2.10 Individual Member States are in the best position to advise their nationals on the 
risks they face and how to mitigate them. Different EU nationalities do not 
necessarily face the same risks in third countries or benefit from the same advice. 
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These differences can only be captured by the provision of separate travel 
information.  

2.11 Fundamentally, it is to their own Member State that nationals will turn for 
information and assistance and it is their own Member State to whom they may 
make further requests or complaints if the information or assistance provided is 
thought to be inaccurate or unhelpful. We believe the current arrangements for 
keeping Member States informed of changes to one another’s travel information 
are the best means to allow Member States to benefit from one another’s 
knowledge. 

3. The scope of protection for citizens 

3.1 The UK does not believe the consolidation of consular assistance between 
Member States is either necessary or desirable. There is no evidence that Member 
States’ nationals are inconvenienced by the varying levels of consular assistance 
offered. The only comparison they are likely to make is with the consular 
assistance they expect to receive from their own Member State. In any event, given 
the necessary complexity of consular policy and procedures, and their widely 
varying legal contexts, the task of agreeing and implementing a common standard 
of consular assistance would be disproportionate to the benefits achieved. 

3.2 As a general matter of policy, the UK does not normally provide consular 
assistance to non-nationals, including family members of British nationals. UK 
consular assistance is funded exclusively through passport fees. UK residents make 
65 million trips overseas a year and 13.6 million potential British passport holders 
resident overseas; a significant proportion are related to third country nationals. 
Extending consular assistance to third country nationals could not be covered by 
current resources and would not justify a rise in current passport fees. 

3.3 There are also legal obstacles to providing such assistance. As discussed in 
paragraph 5.1 below, a sending state may not normally exercise consular functions 
in the receiving state on behalf of a third state unless the receiving state has been 
notified and been given an opportunity to object. In any event, Article 20 only 
requires non-discriminatory treatment of Member States’ nationals, not their 
family members. 

3.4 The UK applies a different, more flexible policy in responding to crises. In a crisis, 
the UK offers the same level of consular crisis assistance to the third country 
dependants of British nationals as we do our own nationals, particularly during 
evacuations, where it is our policy to avoid splitting families. In doing so, we are 
acting in accordance with the ‘Lead State’ framework, recently agreed in COCON. 
Where the UK offers to assist an unrepresented Member State, we aim to apply the 
same policy to their unrepresented national and their third country dependants as 
we do our own. Of course, this may be impossible where we are unable to evacuate 
third country nationals because they do not have the right visa status for the 
destination country.  

3.5 Many Member States operate similar policies, with some variations. However, for 
the reasons stated in paragraph 3.1 above, we do not believe that harmonising this 
policy across all Member States is necessary or desirable. Instead, we should work 
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together within the Lead State framework to ensure third country dependants of 
Member States’ nationals are provided sufficient consular assistance at times of 
crisis. 

3.6 We share the Commission’s concern for the quick and simple identification and 
repatriation of mortal remains. The repatriation of mortal remains was handled 
exclusively by international teams following the 2004 Asian tsunami, sparing 
families the complexities and cost of doing this themselves. 

3.7 The UK agrees with the Commission that prompt and accurate identification of 
mortal remains is a pre-requisite for their repatriation. We have encouraged 
further research and development into DNA identification techniques, CT 
scanning and electronic scanning and transmission of fingerprints. We thank the 
Commission for adding its support to these existing efforts. 

3.8 The identification of victims of disasters is a highly complex and technical area of 
work. We work closely with the Interpol Disaster Victims Identification (DVI) 
Steering Group. It consists of police and practitioners from eight countries with 
extensive practical experience of DVI and the Interpol DVI Standing Committee. 
This Steering Group meets bi-annually to maintain the integrity and drive the co-
ordination of DVI matters. The Interpol processes are effective and should be 
supported by Member States. 

3.9 The UK has not experienced significant difficulties in providing and being 
reimbursed for financial assistance to unrepresented Member States’ nationals. 
Whilst, we recognise the Commission’s concerns, it would not be practical for 
common offices to provide financial assistance because staff would have to 
administer 27 different kinds of financial arrangements. The current system of 
providing financial assistance on a non-discriminatory basis is more effective, and 
is in accordance with Article 20. However, we would welcome the Commission’s 
views on whether a central clearing house for repayments between Member States 
would make the current system more efficient. We would also note that while 
financial assistance should be as efficient as possible, it should not necessarily be 
made as easy as possible. Having sufficient funds is first and foremost the 
responsibility of the individual and not his or any other Member State. 

4. Structures and resources 

4.1 We share the Commission’s objective of ensuring consular assistance for 
unrepresented Member States’ nationals is provided in as efficient a manner as 
possible. Member States have made significant progress in the co-ordination of 
their consular services. The recently reviewed guidelines for co-ordinating 
consular assistance in third countries, agreed by COCON in 2006, are a good 
example of this. Some Member States’ consular operations are already co-located. 
The UK co-locates in Almaty, Ashgabat, Dar es Salaam, Pyongyang, Quito, 
Reykjavik, Minsk and Chisinau. Co-location can drive down costs and improves 
co-ordination amongst Member States. Similarly, Member States’ consulates — 
fully aware of their Article 20 obligations — should allocate unrepresented 
nationals amongst themselves on the basis of resources, language, and so on. Such 
agreements are best agreed, monitored and adjusted by consulates locally. They 
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are in the best position to assess the needs of unrepresented nationals and identify 
those best placed to assist them. It is they that can best react to changing 
circumstances and demand. As part of its efforts to promote Article 20 amongst 
Member States’ nationals, the Commission might consider maintaining a central 
record of these arrangements for public enquiry. 

4.2 The concept of “common offices” for EU consular work in third countries is not 
clearly defined in the Green Paper. For example, it is not clear on what basis the 
level of consular assistance being provided would be set. Would it depend on the 
nationality of the applicant, the consular officer or a common policy? And would 
all Member States’ nationals seek assistance from these “common offices”, or just 
those that are unrepresented? The benefits of such “common offices” are also 
unclear. They would not, for example, provide any resources savings over co-
location. And experience shows that Member States’ nationals will continue to 
expect consular assistance from consular staff of their own nationality, wherever 
possible. This is certainly the case for British nationals. 

4.3 We would like to note that consular assistance, with which this Green Paper is 
primarily concerned, should be distinguished from providing visa and passport 
services. Member States are under no obligation to provide these services to 
unrepresented nationals on a non-discriminatory basis.  

4.4 Member States already co-ordinate their response to crises, as demonstrated by 
the 2006 crisis in Lebanon. The UK is very grateful to other Member States who 
have assisted our nationals in such situations. To further develop co-ordination, 
we should look to the Lead State framework (which the PSC discussed and invited 
the Consular Working Group to agree the details of in November 2006). This 
work is being taken forward under the German Presidency. We hope this will 
encourage better crisis planning in third countries and a more co-ordinated EU 
response.  

4.5 Crisis co-operation must be flexible and fast. We believe the Lead State 
framework, in which one or several Member States take responsibility for 
unrepresented EU nationals and one Lead State ensures proper co-ordination 
(including sharing resources where appropriate) between those on the ground is 
the most efficient approach. Within this framework, the Commission could 
usefully provide logistical support when it is requested by Member States, The 
Council Secretariat could also usefully assist the Lead State(s) by collecting and 
circulating important operational information, as it did in Lebanon.  

4.6 We note the Commission’s offer to facilitate training and best practice amongst 
Member States. While the Commission has no experience of providing consular 
assistance itself, it is well placed to organise seminars and conferences amongst 
experts and officials from across the EU on areas of common concern. 

4.7 Similarly, the Commission could facilitate training for consular crises. The UK 
already invites Member States as observers to our consular crisis training courses. 
In February, the UK and France staged a joint crisis exercise in Thailand. We 
would be keen to see more regular exercises. 



European Scrutiny Committee, 16th Report, Session 2006–07    17 
 

 

4.8 However, we are concerned by the suggestion that, in the longer term, the EU 
should provide consular assistance through Commission delegations. The 
Commission has no experience in providing consular assistance and we do not 
believe that EU nationals would receive better consular assistance from the 
Commission than can be achieved by cooperation among the Member States. 
Additionally, it is not clear to the UK that there is a legal basis for the Commission 
to exercise consular functions. The rules and principles established by the Vienna 
Convention on Consular Relations and customary international law provide for 
the provision of consular assistance by states, not international or 
intergovernmental organisations. Although the UK accepts and welcomes the role 
of the Commission in facilitating co-operation and ensuring non-discrimination 
in the provision of consular assistance, the Commission has no competence under 
the EU Treaties to provide consular assistance.  

5. The consent of the third country authorities 

5.1 The UK understands the importance of obtaining the consent or acquiescence of 
the receiving state in providing consular assistance to Member States’ 
unrepresented nationals. However, whether this requires Member States to 
negotiate bilateral agreements with third states depends on the agreements and 
arrangements already in place with the receiving states. For example, Article 8 of 
the Vienna Convention on Consular Relations allows consular assistance to be 
provided to non-nationals where the receiving state has been notified and been 
given an opportunity to object. In our experience, receiving states are generally 
content for assistance to be provided by other Member States. Consequently, the 
need for consent clauses in bilateral agreements is unproven in many 
circumstances. 

5.2 However, the UK recognises the value of these provisions in facilitating such 
assistance. Consequently, we would welcome discussing the possibility of 
“consular provisions” in the context of any consultations held with the 
Commission pursuant to Decision 88/384/EC. Of course, it would be 
inappropriate for any Member State to commit in advance to the inclusion of such 
provisions. The negotiation of agreements with third states is complex and 
difficult. Whilst the inclusion of a “consular provision” may be uncontroversial in 
some instances, its benefits are unlikely to justify efforts to negotiate it in many 
others. Moreover, any such provision would be without prejudice to the division 
of responsibility amongst Member States’ missions for unrepresented nationals.  

6. Conclusion 

The UK shares the belief of the Commission that there are opportunities to enhance the 
co-operation between Member States in their provision of consular assistance to 
unrepresented nationals. Member States have already implemented a number of 
initiatives to this end. A comprehensive understanding of the systems already in place is 
needed before new initiatives can be usefully assessed. 
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3  Mediation in civil and commercial matters 

(26068)  
13852/04 
+ ADD 1  
COM(04) 718 

Draft Directive on certain aspects of mediation in civil and 
commercial matters 

 
Legal base Article 61(c) EC; co-decision; QMV 
Department Constitutional Affairs 
Basis of consideration Minister’s letter of 14 March 2007 
Previous Committee Report HC 34–xi (2005–06), para 2 (23 November 2005); HC 

34–x (2005–06), para 4 (16 November 2005); HC 34–v 
(2004–05), para 10 (12 October 2005); HC 38–ix 
(2004–05), para 2 (23 February 2005): HC 38–i (2004–
05), para 6 (1 December 2004)  

To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; information on progress awaited 

Background 

3.1 We considered this proposal on the mediation of civil and commercial disputes twice 
in November 2005, when we held the document under scrutiny. At that time, the 
Parliamentary Under-Secretary of State at the Department for Constitutional Affairs 
(Baroness Ashton of Upholland) informed us that the informal Justice and Home Affairs 
Council in Newcastle in September 2005 had agreed that proposals under Article 65 EC6 
(of which this was one) should be limited to cross-border disputes. This accorded with the 
view which we and the previous Committee had taken on the proper scope of measures 
under Article 65 EC. 

3.2 We agreed with the Minister about the benefits of mediation and alternative dispute 
resolution, but we noted that the question of defining what constituted a cross-border 
dispute remained in issue. We had no further questions of principle to raise on the 
substance of the proposal, but remained concerned about the use of Article 65 EC to 
propose measures which would affect matters which were purely internal to a Member 
State. In reply to the Minister’s request, we agreed that the Minister could move towards 
reaching a general approach on the text during the UK Presidency, except for the definition 
of the cross-border restriction. The Minister informed us that the effect of this would be to 
reach a position where the content of the Articles was effectively “frozen” while the opinion 
of the European Parliament was awaited and that, in the meantime, negotiations would 
continue within the Council’s Civil Law Committee to resolve the issue of restricting the 

 
6 Article 65 EC provides for the adoption of measures in the field of judicial cooperation in civil matters ‘having cross-

border implications … and in so far as necessary for the proper functioning of the internal market’. 
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proposal to cross-border disputes. We agreed that this was a reasonable way of proceeding 
and accepted the Minister’s undertaking to keep us informed of these negotiations. 

The Minister’s letter of 14 March 2007 

3.3 In her letter of 14 March 2007, the Parliamentary Under-Secretary of State at the 
Department for Constitutional Affairs (Baroness Ashton of Upholland) informs us that 
there has been no further consideration of the proposal since the UK Presidency and that 
the opinion of the European Parliament is still awaited, although the latter is expected with 
the next few weeks. 

3.4 The Minister further explains that it is likely that the European Parliament will call for 
the proposal to be restricted to cross-border disputes and that, with a large majority in the 
Council, the Government is hopeful that the scope of the measure will be limited in this 
sense. The Minister explains that a definition of the cross-border restriction will be more 
difficult for mediations, by reason of their flexibility, than it is for court based procedures.  

3.5 The Minister refers to the problematic nature of a definition based on the place of the 
mediation, because “there are no rules to determine where that should be”. The Minister 
remarks that parties may choose to mediate wherever they wish, with no constraints as to 
jurisdiction and “could choose to mediate in a particular country to ensure either that the 
Directive did or did not apply” and refers to the “added complication” that if the mediation 
were by telephone or video conference the parties could all be in different Member States. 
The Minister acknowledges the argument that, mediation being a consensual process, the 
parties should be able to decide whether or not the Directive will apply, but believes that 
this “will lead to legal uncertainty and a lack of consistency in the way cross-border 
disputes are settled by mediation within the internal market”. The Minister is also 
concerned to avoid a situation where a party could inadvertently consent to a mediation in 
a place which would lead to the Directive not being applicable. In the Minister’s view, this 
might happen because the parties were unaware of the consequences of choosing to 
mediate in a particular place, or because one party who was aware of those consequences 
took advantage of the other party who was not so aware. The Minister further comments 
that, as neither the parties nor the mediator may be lawyers, “it is in the interest of 
everyone for the restriction to be simple and to provide legal certainty”. 

3.6 The Minister informs us that the European Parliament is considering a definition of a 
cross-border restriction along the following lines:  

“1. The provisions of this Directive shall apply in cases having cross-border 
implications; in particular; 

(a) Article 5 shall apply where an agreement resulting from mediation, to which this 
directive applies, must be enforced in a Member State other than that in which the 
agreement in question was rendered enforceable; 

(b) Article 6 shall apply where the competence of the court seised of a claim arising 
from a dispute which the parties have tried to resolve by mediation results from the 
application of Community instruments on judicial competence, such as Regulation 
44/2001 or Regulation 2201/2003; 
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(c) Article 7 shall apply where a claim arising from a dispute which the parties have 
tried to resolve by mediation must be brought, in the course of civil or commercial 
proceedings, before a court which is competent as a result of the application of 
Community instruments on judicial competence, such as Regulation 44/2001 or 
Regulation 2201/2003. 

2. This Article shall be without prejudice to rules of national law that provide for the 
enforceability of settlement agreements, the confidentiality of mediation or the effect 
of mediation on limitation and prescription periods in cases other than those having 
cross-border implications within the meaning of this Article.” 

3.7 The Minister considers that the above text does not provide the necessary certainty or 
transparency. In relation to paragraph (a) the Minister points out that there are no rules 
determining the place of the mediation or stipulating the Member State whose judicial 
authorities are to declare an agreement enforceable. The Minister refers to the danger of 
parties not knowing whether the Directive will apply, and to the risk of the parties 
influencing the applicability of the Directive by their choice of the place where the 
mediation is held or where its results are declared enforceable. 

3.8 The Minister agrees that Article 6 (which provides that mediators cannot be compelled 
to give evidence in subsequent proceedings) and Article 7 (which ensures that the claims of 
the parties do not become time-barred by reason of having resorted to mediation) provide 
important safeguards. However, the Minister also considers that, rather than relying only 
on the jurisdiction of the courts under Regulation 44/2001or Regulation 2201/2003 (as is 
done in paragraphs (b) and (c) of the European Parliament text), it would be preferable to 
have another cross-border connecting factor, such as domicile or habitual residence of the 
parties. 

3.9 The Minister notes, in this regard, that there may be occasions where the Directive 
would not apply to the mediation, but where there would be a cross-border element in 
subsequent proceedings, should the mediation fail. Such occasions could arise where the 
court having jurisdiction under Regulation 44/2001 or Regulation 2201/2003 was in 
another Member State. In those circumstances, the parties should still have the protection 
of the safeguards under Articles 6 and 7. 

3.10 To meet these concerns, the Minister is proposing a provision along the following 
lines; 

“1. This Directive applies if at the time the parties agree to mediate at least one of the 
parties is domiciled or habitually resident in a Member State other than the Member 
State of any other party. 

2. Notwithstanding paragraph 1, Articles 6 and 7 of this Directive apply in relation to 
court proceedings following a mediation where the court seised is in a Member State 
other than a Member State in which at least one of the parties is domiciled or 
habitually resident.” 

3.11 The Minister considers that the proposed draft would make it clear that the Directive 
would apply to a mediation (or in relation to any subsequent court proceedings) only 
where the parties are domiciled or habitually resident in different Member States, or in a 
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different Member State from that in which the court is seised. The Minister notes that it is 
“theoretically possible” for parties to a dispute who are domiciled or habitually resident in 
different Member States to decide to mediate in a third country in which they happen to be 
living or staying. The Minister does not consider that such a mediation would be caught by 
the Directive, “because the Community cannot legislate for mediations outside the EU”. 

3.12 In conclusion, the Minister considers that the suggested definition has the value of 
being “clear and simple”, of respecting the limitations imposed by Article 65 EC, whilst not 
being too restrictive. The Minister also points out that it follows the model of the European 
Order for Payment7 in relation to the provisions on court proceedings in Articles 6 and 7.  

Conclusion 

3.13 We thank the Minister for her helpful letter. We think it important that the 
provisions of Article 65 EC are strictly complied with. Accordingly, it is essential that 
the scope of the proposal should not include purely internal cases, but apply only to 
those having cross-border implications and then only to the extent necessary for the 
proper functioning of the internal market. 

3.14 We also think it important that the process of mediation should not be obstructed, 
and we are less concerned than the Minister about the situation where parties choose a 
place for mediation which has the effect of causing the Directive not to apply. In our 
view, this is merely a consequence of party autonomy, which is particularly important 
in a process which is essentially consensual at all stages. 

3.15 We agree with the Minister that the Directive should not apply to mediations 
conducted in third countries, even where the parties may be domiciled or habitually 
resident in the Member States. 

3.16 We are grateful to the Minister for showing us the proposed definition which the 
UK will seek to advance in order to limit the scope of the proposal, as required by 
Article 65 EC. We support the general approach, and agree that a reference to domicile 
or habitual residence of the parties, whilst possibly giving rise to the occasional 
anomaly, will nevertheless produce a clear and simple rule for the generality of cases. 

3.17 We look forward to a further account, in due course, of further negotiations on 
this point. In the meantime we shall hold the document under scrutiny. 

 
 
 

 
7 See (27688): HC 41–iv (2006–07) para 4 (14 December 2006). 
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4  Education and training: indicators and benchmarks 

(28411) 
6672/07 
COM(07) 61 

Commission Communication: A coherent framework of indicators 
and benchmarks for monitoring progress towards the Lisbon 
objectives in education and training 

 
Legal base — 
Document originated 21 February 2007  
Deposited in Parliament 27 February 2007  
Department Education and Skills 
Basis of consideration EM of 20 March 
Previous Committee Report None 
To be discussed in Council May 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

The Lisbon targets for education and training 

4.1 In March 2000, the European Council set the objective for Europe to become the 
world’s most competitive and dynamic knowledge-based economy by 2010.8 It also called 
on the Member States, the Council of Ministers and the Commission to meet the following 
targets: 

• make “a substantial increase in per capita investment in human resources”; 

• halve the number of people aged 18 to 24 who have had only a lower-secondary 
level education and who are not receiving further education and training; 

• develop schools and training centres into “multi-purpose learning centres 
accessible to all”; 

• establish learning partnerships between schools, training centres, firms and 
research organisations;  

• define the basic skills — IT, foreign languages, technological, cultural, 
entrepreneurial and social — to be provided through lifelong learning; 

• establish a European diploma in basic IT skills; 

• foster the mobility of students, teachers and research workers; and  

• develop a common European format for CVs.9 

 
8 Lisbon European Council, 23–24 March 2000, Presidency Conclusions, paragraph 5. 

9 Ibid, paragraph 26. 
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The current benchmarks and indicators 

4.2 In 2003, the Education Council set the following five “benchmarks” or targets for 2010: 

• the number of children who leave school prematurely should be reduced to no 
more than 10%; 

• the number of children who are low achievers in reading should be cut by at least 
20%; 

• at least 85% of children should complete upper-secondary education; 

• the number of graduates in mathematics, science and technology should be 
increased by at least 15% and the imbalance between women and men graduates in 
those subjects should be reduced; and 

• 12.5% of the adult population should take part in lifelong learning. 

4.3 In 2004, the Education Ministers of the Member States adopted common objectives for 
education and training and a work programme to give effect to them (the “Education and 
Training 2010 Programme”). 

4.4 Between 2003–06, a list of 29 indicators was used to monitor progress towards the 
achievement of the Lisbon targets.  

Legal background 

4.5 Article 3(1)(q) of the EC Treaty cites “a contribution to education and training of 
quality” as one of the activities required for the purposes of the Community’s task as 
defined in Article 2. 

4.6 Article 5 of the EC Treaty provides that the Community must act within the powers 
conferred upon it by the Treaty and that any action by the Community must not go 
beyond what is necessary to achieve the Treaty’s objectives. 

4.7 Article 149(1) of the EC Treaty provides that the Community is to contribute to the 
development of “quality education” by encouraging cooperation between Member States 
and, if necessary, by supporting and supplementing their action. Article 149(2) then goes 
on to specify that Community action should be aimed at: 

• “developing the European dimension in education, particularly through the 
teaching and dissemination of the languages of the Member States; 

• encouraging mobility of students and teachers, by encouraging inter alia, the 
academic recognition of diplomas and periods of study; 

• promoting cooperation between educational establishments; 

• developing exchanges of information and experience on issues common to the 
education systems of the Member States; 
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• encouraging the development of youth exchanges and of exchanges of 
socioeducational instructors; and 

• encouraging the development of distance learning.” 

4.8 Article 150(1) of the EC Treaty requires the Community to implement a vocational 
training policy to support and supplement the action of the Member States. Article 150(2) 
specifies what Community action on vocational training should be aimed at. 

The document 

4.9 In 2005, the Council asked the Commission to assess progress towards the 
establishment of a coherent framework of indicators. This Communication contains the 
Commission’s response.  

4.10 The Commission says that: 

“There is now a need to identify a new framework which fully reflects the political 
priorities of the Education and Training 2010 Programme as it has developed.”10  

4.11 The Commission proposes a new list of 20 “core indicators”. They are: 

i) Participation in pre-school education. 

ii) Special needs education. 

iii) Early school leavers. 

iv) Literacy in reading, mathematics and science. 

v) Language skills. 

vi) ICT skills. 

vii) Civic skills. 

viii) Learning to learn skills. 

ix) Upper secondary completion rates of young people. 

x) School management. 

xi) Schools as multi-purpose local learning centres. 

xii) Professional development of teachers and trainers. 

xiii) Stratification of education and training systems. 

xiv) Higher education graduates. 

xv) Cross-national mobility of students in higher education. 

 
10 Commission Communication, page 3, final paragraph. 
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xvi) Participation of adults in lifelong learning. 

xvii) Adults’ skills. 

xviii) Educational attainment of the population. 

xix) Investment in education and training. 

xx) Returns to education and training. 

The nine core indicators shown in italics are among the 29 used to monitor progress 
between 2003–06. The Commission says that the other eleven indicators are still being 
developed. 

4.12 The Commission: 

•  invites the Council to endorse the proposed list of 20 core indicators and support 
the development of the new ones; 

• invites Member States to take part in the development of the new indicators and 
help ensure the success of the surveys to collect the data;  

• intends to report to the Council in 2008 on the development and implementation 
of the new indicators; and 

• intends to “launch work in cooperation with Member States on the feasibility of 
defining a EU benchmark on devoting at least 2% of GDP to a modernised higher 
education sector by 2015”.11 

The Government’s view 

4.13  The Minister of State for Lifelong Learning, Further and Higher Education at the 
Department for Education and Skills (Bill Rammell) tells us that the Government can 
support nine of the indicators proposed in the Communication (the nine which were used 
to monitor progress in 2003–06). Details about the 11 new indicators are not yet available. 
The Government needs to know the details and will not agree to the new indicators until it 
has much more information about them.  

4.14 In the Government’s view, the Council should decide any proposals the Commission 
has for collecting the data required for the indicators. In particular, the Government will 
stress the need to minimise the work for schools in collecting data required for the 
proposed indicators of foreign languages and learning to learn. Member States must be free 
to choose the time of year to administer tests for the purposes of the EC indicators so as to 
avoid clashes with assessments needed for domestic purposes.  

4.15 The Minister expresses particular concern about the Commission’s intention to begin 
work on the feasibility of an EU benchmark for at least 2% of GDP to be allocated to higher 
education by 2015. He says: 

 
11 Commission Communication, page 12, final sub-paragraph. 
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“Our argument has been that the focus should be on improving outcomes (such as 
degree completion rates and the quality of graduate job prospects) rather than on 
raising financial inputs. Further, it is for individual countries to decide their spending 
priorities. We do not propose to agree to the 2% benchmark.” 

Conclusion 

4.16 We are grateful to the Minister for his clear and robust explanation of the 
Government’s view of the Commission’s proposals. We understand why the 
Government considers it essential to know in detail about the proposed new indicators 
before it consents to them and why it emphasises the importance of minimising the 
burden on schools of collecting data for the indicators. 

4.17 We share the Government’s concern about the Commission’s proposal for work on 
the feasibility of an EC benchmark for each Member State to allocate 2% of its GDP to 
higher education. In our view, the Commission has not shown that such a benchmark is 
necessary to attain a Community objective; consequently the proposal is inconsistent 
with Article 5 of the EC Treaty. Moreover, in our view, the proposed benchmark goes 
beyond the Community action specified in Article 149(2). We welcome the 
Government’s intention to dissent from the proposal. 

4.18 We ask the Minister to provide us with progress reports on the Council’s 
discussion of the Communication. Meanwhile, we shall keep the document under 
scrutiny.  

 
 
 

5  The EU and health workers in developing countries 

(28209) 
17118/06 
COM(06) 870 

Commission Communication: A European Programme for Action 
to tackle the critical shortage of health workers in developing 
countries (2007–2013) 

 
Legal base — 
Department International Development  
Basis of consideration Minister’s letter of 20 March 2007 
Previous Committee Report HC 41–vii (2006–07) para 4 (24 January 2007) 
To be discussed in Council May 2007 General Affairs and External Relations 

Council  
Committee’s assessment Legally and politically important  
Committee’s decision Not cleared; further information requested  



European Scrutiny Committee, 16th Report, Session 2006–07    27 
 

 

Background 

5.1 In response to a Commission Communication on HIV/AIDS, malaria and 
tuberculosis), the Council requested that the Commission consider the more general 
problem of lack of human resources in health care in developing countries; which it did in 
its Communication 15774/05 of 12 December 2005. The focus was primarily on Africa, in 
line with the EU Africa Strategy — where a global crisis (75 countries with less than 2.5 
health workers/1000 population) has been exacerbated by the HIV/Aids pandemic — and 
the primacy of the UN Millennium Development Goals (MDGs),12 where addressing the 
crisis in human resources in health is a prerequisite to making progress. 

5.2 “Push” factors identified in the developing world include the lack of decent work 
opportunities and limited incentives, particularly to work in under-served areas and with 
poor people, and high health worker mobility. “Pull” factors in the developed world 
include high global demand for health workers, fuelled by ageing populations. Common to 
both is inadequate long-term resource planning and domestic production of health 
workers. The Communication proposed EU action at three levels: 

• country level (the main focus): ensuring that human resource issues are adequately 
reflected in health policy and within the wider development agenda in poverty 
reduction strategies. Better country-specific problem analysis and support to 
strengthen human resource planning and management systems, to increase 
training of appropriate cadres, to improve terms and conditions of service and to 
provide opportunities for career progression. A major focus on efforts to increase 
retention and distribution of staff to underserved areas;  

• regional level: strengthened EU support where such an approach adds value in 
relation to advocacy, information, technical support, sharing best practice, and 
where appropriate, in developing regional approaches to training and 
strengthening research capacity; and  

• EU action: development of an EU Statement of Commitment to Global Action (to 
tie in with the WHA/WHO decade of action on human resources) and a Code of 
Conduct on Ethical Recruitment (an area where UK leads), better EU workforce 
planning, strengthening networks of excellence linking EU and developing country 
training institutions to offer post-graduate training opportunities and work with 
the health worker diaspora (those from the developing world working in the EU). 

5.3 The 10–11 April General Affairs and External Relations Council adopted Conclusions 
on the Strategy and called on the EC and Member States to develop a coordinated response 
in support of country level efforts to address the crisis in human resources in health 
(HRH). The Council also adopted a Consensus Statement on the Crisis in Human 
Resources for Health, stating that: 

 
12 The eight Millennium Development Goals that, in 2000, the UN set itself to achieve, most by 2015: eradicate extreme 

poverty and hunger; achieve universal primary education; promote gender equality; reduce child mortality; improve 
maternal health; combat HIV/Aids, malaria and other diseases; ensure environmental sustainability; develop a 
partnership for development — each with associated targets and benchmarks to measure progress. 
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“Europe is committed to supporting international action to address the global 
shortage of health workers and the crisis in human resources for health in developing 
countries”.13 

The Commission Communication 

5.4 This present Communication sets out plans for the coordinated response called for by 
the Council. When we considered it on 24 January, we noted that, in his accompanying 
Explanatory Memorandum, the Parliamentary Under-Secretary of State at the Department 
for International Development (Mr Gareth Thomas) again welcomed the recognition that 
rich countries must not only address the domestic factors that attract health workers from 
developing countries, but also support such countries to improve their health systems and 
workforce planning processes. But while broadly supporting what he described as a 
complex and ambitious Programme for Action set out in the new Communication, he said 
it needed to acquire the necessary focus of a detailed implementation plan, and to avoid the 
creation of an unnecessary layer of bureaucracy between the EU and Member States and 
the African partner countries whose endeavours they are trying to support. He said he 
would be pursuing this between now and the May “development” GAERC, which will 
adopt Conclusions on the Communication.  

5.5 In paragraph 4.1.(1) of the Communication the Commission also proposes a “pull side” 
counterpart — a concerted European strategy that addresses monitoring, training, 
recruitment and working conditions of EU health professionals in a way that does not 
worsen the HRH crisis in developing countries. We were surprised that the Minister said 
that the Government supported this proposal without qualification. Neither the 
Communication nor the Minister explained how this may properly be done under Article 
152 EC, which provides only for Community action to complement that of Member States 
and requires, in Article 152(5) EC, any such action to “fully respect the responsibilities of 
the Member States for the organisation and delivery of health services and medical care”.  

5.6 So we asked for the Minister’s comments on whether the envisaged strategy may 
lawfully be adopted under Article 152 EC, and for him to tell us, before the May GAERC —
by which time the draft Conclusions should be clear — how his concerns about the 
Programme of Action had been met; and in the meantime retained the Communication 
under scrutiny. 

The Minister’s letter 

5.7 In his 20 March letter, the Minister recalls his concern over “the lack of an 
implementation plan that describes the concrete steps that would be taken in support of 
the Communication’s expressions of intent”. He says that the UK is not alone in its 
concerns and that: 

“together with others, we have called upon the Commission to develop an 
appropriate plan, and to report back on progress at both collective and national EU 

 
13 COM (06) 870, page 2. 
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level by December 2007. This has been made explicit in the draft Council 
Conclusions”.  

5.8  He then says that there is shared concern related to the ambiguity of the language 
about the role of the African Union (AU) and New Economic Partnership for Africa 
(NEPAD), and that: 

“the draft Council Conclusions have now clarified that this involves a strengthening 
of the African Union (AU) and the New Partnership for Africa’s Development 
(NEPAD), with a view to share (sic) lessons and hold (sic) their member states to 
account on steps to address the human resources crisis in the context of regional 
markets and economic migration. We are happy with this”. 

5.9 The Minister then comments on whether the proposals for a concerted European 
strategy on health professionals within the Community may lawfully be adopted under 
Article 152 EC as follows: 

“DFID has sought clarification on the phrase ‘concerted European strategy’. The 
phrase refers to an existing process being led by the High Level Working Group on 
Health Services, which is hosted by the Commission’s Health and Consumer 
Protection Directorate General. As the UK Department of Health is an active 
participant in this process it will need to be fully consistent with Article 152. Informal 
communication with the Commission clarifies that the reason for referencing the 
‘concerted European strategy’ in the Communication is to seek to influence the 
strategy. The strategy is likely to propose the monitoring of health worker density 
patterns and movements within the Union, and to improve information about where 
shortages and surpluses arise. DG Development will seek to ensure that the strategy 
takes into account the impact that Member States’ training and recruitment policies 
have on developing countries in a way that is consistent with Article 152. This is an 
essential component of solutions to address the workforce crisis in developing 
countries. 

“DFID has also consulted the Department of Health and FCO on this topic, 
specifically requesting advice from their solicitors and policy leads on workforce 
planning. They advise that the phrase ‘concerted European strategy’ is a loose term, 
implying a range of possibilities from more binding measures to non-binding 
Council Conclusions (see below). In principle, Community action to deal with a 
shortage of health care professionals could fall within the type of matters that could 
be considered under Article 152(1), and until such proposed Community action is 
defined, there is no reason to assume that it will be contrary to this article. This 
assumption is bolstered by the fact that the strategy will be developed ‘fully 
respecting the subsidiarity principle’ (4.1(1) in the Communication). Monitoring in 
principle should not fall foul of article 152 and is to a degree already the subject of 
Community action.  

“In view of this advice, I believe that there is no reason to expect that the 
Commission’s proposals for a ‘concerted European strategy’ will be unlawful under 
Article 152 EC. The Department of Health will, nevertheless, be heavily involved in 
preparation of the proposal”. 
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5.10 In light of these responses, he hopes that we will now be able to lift the 
Communication from scrutiny. 

Conclusion  

5.11 We have set out in full the Minister’s response to our question about whether 
Article 152 EC provides a legal base for the proposed strategy because we do not 
understand parts of his explanation and are surprised that he has not given an explicit 
assurance that the Government will carefully scrutinise the proposal when it is made to 
ensure that it is lawful, proportionate and consistent with the principle of subsidiarity. 
We shall certainly wish to satisfy ourselves on each of those points when the proposal is 
deposited in Parliament and we ask the Minister to ensure that the Explanatory 
Memorandum he sends us fully sets out the Government’s view of all three issues.  

5.12  We are also not reassured by his other comments. We do not understand any 
more clearly than hitherto, beyond generalities, what the roles of the AU and NEPAD 
are to be — particularly, what the phrase “hold their member states to account on steps 
to address the human resources crisis in the context of regional markets and economic 
migration” means.  

5.13 As for an implementation plan, all we have so far is that the Commission will be 
asked to report progress on the devising of one before the year’s end. What will the 
Minister do if, come December, the progress report shows that a convincing 
implementation plan is not in prospect? 

5.14  We understand that the Presidency is aiming for the adoption of Council 
Conclusions based on this Communication. We have no wish to hold up further 
detailed work towards this end. But we do not yet feel sufficiently assured about these 
issues, both legal and political, to feel able to clear the Communication, and shall 
therefore continue to retain it under scrutiny. 
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6  Racism and Xenophobia 

(28294) 
5118/07 
— 

Draft Framework Decision on combating racism and xenophobia 

 
Legal base Articles 29, 31 and 34(2)(b) EU; consultation; 

unanimity 
Department Home Office 
Basis of consideration Minister’s letter of 22 March 2007 
Previous Committee Report HC 41–xi (2006–07), para 5 (28 February 2007); and 

see (24132), (24263), (24295) and (24348) 7280/03 HC 
63–xvii (2002–03), para 2 (2 April 2003) 

To be discussed in Council Justice and Home Affairs Council 19–20 April 2007 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

Background 

6.1 We considered a revised version of the draft Council Framework Decision to 
approximate the laws of Member States in relation to offences involving the concept of 
“racism and xenophobia” on 28 February 2007. We noted that this marked the third 
attempt to reach agreement, the first proposal having been made as long ago as November 
2001 and the present proposal being based on a compromise text put forward by the 
Luxembourg Presidency in the first half of 2005, but on which there was again no 
agreement. 

6.2 We asked the Minister to reconsider his view that the proposal raised no issue of 
subsidiarity, since in our view, it was plain that there were serious divisions of opinion 
between Member States as to whether the public expression of ideas, without more, should 
be subject to the criminal law. It was also far from obvious to us why there should now be a 
need to adopt, at EU level, a series of rules on, for example, the denial of war crimes or the 
Holocaust, given that there were wide variations between Member States in the balance 
which they had achieved between, on the one hand, the control of incitement to violence 
and racial or religious hatred by means of the criminal law, and the freedom of speech and 
association on the other.  

6.3 We also asked the Minister to explain if the crime or crimes created by the present 
proposal would amount to “racism and xenophobia” for the purposes of the list of offences 
in the European Arrest Warrant and the European Evidence Warrant (for which dual 
criminality could not be required), and if they did not, what practical utility there would be 
in adopting the proposal.  

6.4 We drew to the Minister’s attention a number of serious defects in the proposal, such as 
the absence of any definition of the key concept of “racism and xenophobia”, the lack of 
any definition of “condoning” or “grossly trivialising” and the ambiguity over the scope of 
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the offence under Article 1(1)(d), where it was not clear if the offence was limited to 
denying, condoning or trivialising those particular war crimes or crimes against humanity 
which were brought to an end in 1945.  

6.5 We agreed with the points the Minister made about the need to retain Article 8(1) 
(which permits Member States not to make conduct criminal unless it is likely to incite to 
violence or hatred, or is threatening, abusive or likely to disturb public order). Without 
these exceptions, the proposal would make a serious, and in our view unnecessary, change 
to the existing law in the UK as it would criminalise the expression of ideas as such. We 
believed the Minister was right to insist that criminal responsibility should not be imposed 
in such cases unless the expression of ideas is done in a threatening manner and with the 
intention of stirring up racial or religious hatred. 

6.6 We also agreed that the provisions of Article 8(2) (which relates to grounds for refusing 
legal assistance to another Member State) should be deleted, as they were confusing and 
redundant. We asked the Minister for an account of his consideration of how sanctions 
might be imposed on a legal person where a lack of control or supervision has led to the 
commission of an offence. 

The Minister’s reply 

6.7 In his letter of 22 March 2007 the Parliamentary Under-Secretary of State at the Home 
Office (Vernon Coaker) provides a detailed and helpful reply to the points we put to him. 

6.8 On the question of subsidiarity, the Minister agrees with us that, “for historical and 
cultural reasons, there are different approaches to certain forms of racist behaviour”. The 
Minister also shares our misgivings about any need to adopt, at EU level, rules on the 
denial of war crimes or the Holocaust and states that the Government agrees that the UK 
should not be forced to make Holocaust denial a crime. The Minister seeks to reassure us 
that the current proposal does not require the UK to do so. 

6.9 However, the Minister also states that the Government sees a need to tackle racist and 
xenophobic crime at EU level and “as such” believes the subsidiarity test “is met in this 
case”. The Minister states his reasons as follows: 

“It is a regrettable fact that racist crime is a problem across the EU, and the 
effectiveness of individual national responses is extremely variable. There is 
increasing migration between Member States, particularly with recent enlargement 
of the EU. British citizens and residents increasingly work in, and travel to, other 
Member States. They have the right to expect that they will receive adequate 
protection from racial and xenophobic hatred. The Government believes that when a 
racist or xenophobic crime is committed, the Member State in which the crime was 
committed should prosecute the perpetrator under its relevant laws, but some 
Member States do not deal effectively with racist crime. We therefore see a real 
benefit to citizens in setting a minimum standard of protection from racist crime 
across the EU. We are very conscious that this approach will nonetheless need to 
strike a balance between the right to freedom of expression and the right not to be a 
victim of racist and xenophobic hatred or violence.” 
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6.10 We drew the Minister’s attention to the absence of any definition of the concepts of 
“racism and xenophobia”, “condoning” or “grossly trivialising”. We also drew attention to 
the ambiguity in Article 1(1)(d) where we considered it was not clear whether the provision 
applied to those crimes defined in the London Agreement of 8 August 1945 (and which 
were considered by the International Military Tribunal at Nuremberg in 1946) or whether 
it applied to war crimes and crimes against humanity committed on other occasions. 

6.11 In reply, the Minister agrees that “racism and xenophobia” are not defined in the 
proposal, but points out that the concept is also undefined in domestic law on incitement 
to racial hatred, and the term “xenophobic” is not used at all. The Minister explains that the 
premise in domestic law is to define those acts and behaviour which constitute racist 
offences, and states that the proposed Framework Decision adopts the same approach. The 
Minister further explains that the Public Order Act 1986 makes it unlawful to incite hatred 
in a threatening, abusive or insulting manner against a group of persons defined by race, 
colour, national or ethnic origin, or nationality (including citizenship). The Minister states 
that “this clearly covers racist behaviour and we believe that the inclusion of national 
origin, nationality and citizenship means that the concept of xenophobic hatred- hatred of 
foreigners- is covered in our domestic law”. 

6.12 In relation to the wording of Article 1(1)(d) and the lack of definition of “condoning” 
or “grossly trivialising”, the Minister explains that “in the UK we only criminalise 
behaviour that is carried out in a threatening, abusive, or insulting manner that constitutes 
racial hatred”. The Minister goes on to suggest that the Framework Decision enables the 
UK to retain that approach and “therefore we will not be obliged to make specific criminal 
offences of denying, condoning or trivialising the Holocaust or any other war crime” and 
that “the absence of a specific definition does not affect that outcome”. 

6.13 The Minister confirms that the proposal does not seek to define “racism and 
xenophobia” for the purposes of the list of offences in the European Arrest Warrant 
(EAW)and the European Evidence Warrant (EEW), in respect of which dual criminality 
cannot be required as a condition for extradition or of executing a warrant. In reply to our 
question whether the proposal had any utility if it did not at least achieve such a definition, 
the Minister replies: 

“…the Government is a strong proponent of the mutual recognition agenda and 
accepting common EU definitions of the offences for which dual criminality is not 
required in mutual recognition measures would be a move away from the basic 
principles of mutual recognition i.e. that in such circumstances it is the law of the 
issuing State that should apply.”  

6.14 The Minister explains further that Member States will have to reflect as a minimum 
the racist and xenophobic offences agreed in the Framework Decision, but that “if the 
Framework Decision says that we can apply a higher criminal threshold for Holocaust 
denial then we will”. The Minister points out that not all Member States will be obliged to 
apply a higher criminal threshold and that the decision on this will reflect their national 
practices. The Minister also states that the Government believes that the Framework 
Decision “could provide value in committing Member States to tackling the most serious 
forms of racist and xenophobic conduct across Europe”. In this context the Government 
attaches importance to the provisions of Article 4 which requires courts in all Member 
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States to take into account any racist or xenophobic motivation when sentencing for a 
crime.  

6.15 The Minister informs us that Member States remain divided on whether to include 
the provisions of Article 8(2) (which restrict the reliance on the principle of dual 
criminality in relation to mutual legal assistance), but that the Presidency “is exploring with 
interested parties, on a bilateral basis, solutions which we hope would secure that 
outcome”. The Minister informs us that no formal proposals have yet been tabled in that 
regard. 

6.16 The Minister describes in detail the provisions of Article 5(2) of the proposal which 
provide for corporate liability for offences committed by employees for the benefit of the 
company arising from a lack of supervision or control by a person in a position of 
authority. The Minister explains that in the majority of cases under the Framework 
Decision the offences will be committed by individuals, but that there may be cases where 
an organisation or company may be involved in the activity . The Minister further explains 
that the language of Articles 5 and 6 of the proposal do not require criminal sanctions to be 
applicable to such conduct and that “it is accepted” that requirements drafted in this way 
can be met by civil or administrative sanctions, such as by an action for damages or by a 
civil action for recovery of the proceeds of crime under the Proceeds of Crime Act 2002. 

6.17 The Minister informs us that the Framework Decision will be submitted to the JHA 
Council on 19–20 April and that it is believed the Presidency will be looking for a general 
approach at that meeting, pending the opinion from the European Parliament.  

Conclusion 

6.18 We thank the Minister for his detailed and helpful letter.  

6.19 The proposal raises a number of difficult issues of principle, the first of which is 
whether a measure should be adopted at EU level, given the serious division of opinion 
between Member States on the treatment of the public expression of ideas. We note the 
comments the Minister has made about the protection of UK nationals abroad from 
racial and xenophobic hatred, but we consider the point would have greater weight if 
examples could be cited of Member States where the existing legislation does not 
provide adequate protection. In this regard we recall that the Commission stated in 
2001 in its Explanatory Memorandum that “all Member States have passed legislation 
outlawing racist conduct or incitement to racial hatred”. We ask the Minister if he is 
saying that the situation of UK nationals abroad has become worse since 2001, and, if 
so, in what respects. 

6.20 We note the confirmation by the Minister that the proposal will not define “racism 
and xenophobia” for the purposes of the list of the types of conduct under the 
European Arrest Warrant and the European Evidence Warrant in respect of which the 
safeguard of dual criminality has been abandoned. We find it extraordinary, and likely 
to be incomprehensible to the public, that so much effort should be devoted to defining 
the offences which constitute “racism and xenophobia” for the purposes of this 
proposal, when it will have no effect in relation to other EU measures which refer, in 
terms, to “racism and xenophobia”.  
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6.21 We note the Minister’s reply to our criticisms of the vagueness and ambiguity of 
terms such as “condoning” or “grossly trivialising” as used in Article 1(1) which may 
fairly be summarised as stating that these are not of concern to the UK as it can make 
use of the derogations in Article 8(1) to criminalise only that behaviour which is carried 
out in a threatening, abusive or insulting manner so as to incite racial hatred, and 
would not, therefore, be obliged to provide for specific criminal offences of denying, 
condoning or trivialising the Holocaust or war crimes. However, we still think it a bad 
practice to define criminal offences in such vague terms that they can only be made 
sense of by relying on derogations.  

6.22 In any event, it is not entirely clear to us whether the terms of Article 8(1) are 
accepted by other Member States, and we ask the Minister to inform us of the latest 
position in relation to this key provision. As part of this explanation, we would be 
grateful if the Minister would confirm whether the offence under Article 1(1)(d) is 
limited to those crimes which were brought to an end in 1945 or whether it applies also 
to war crimes and crimes against humanity committed since then. 

6.23 We also look forward to being informed of proposals in relation to Article 8(2). 
We note that the Presidency may be seeking a “general approach” on the proposal at 
the JHA Council in April, but, for the avoidance of any doubt, we make it clear that we 
do not clear the proposal from scrutiny for that purpose. We shall await further 
information on the outcome of negotiations, notably on the provisions of Article 8, and 
may well recommend that the proposal as a whole should be debated once its shape has 
become more clear. 

6.24 We shall hold the document under scrutiny pending the Minister’s reply. 

 
 
 

7  Law applicable to contractual obligations 

(27200) 
5203/06 
COM(05) 650 

Draft Regulation on the law applicable to contractual obligations 
(Rome I) 

 
Legal base Articles 61(c) and 65 EC; co-decision; QMV 
Department Constitutional Affairs 
Basis of consideration Minister’s letter of 22 March 2007 
Previous Committee Report HC 34–xxi (2005–06), para 5 (8 March 2006) and HC 

34–xxxvii (2005–06), para 2 (11 October 2006) 
To be discussed in Council April and June JHA Councils 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 
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Background 

7.1 In 1980 the then Member States adopted the Rome Convention of the law applicable to 
contractual relations. The Convention sets out a number of rules for determining which 
system of law is to apply to contractual obligations where there is an international element 
(such as the case where a contract made in one Member State falls to be performed in 
another). The Convention is of a universal nature: that is, the choice of law rules which it 
contains may lead to the application of the law of any country including that of non-
Member States. The United Kingdom is a party to the Convention together with all other 
EU Member States. 

7.2 The 1980 Rome Convention has been ratified by the United Kingdom following the 
enactment of the Contracts (Applicable Law) Act 1990. A protocol to that Convention 
confers jurisdiction of the Court of Justice of the European Communities to interpret the 
Convention. 

The document 

7.3 The proposal follows from an earlier Commission Green Paper and subsequent 
consultation exercise in 2003 and is designed to replace the 1980 Rome Convention (“the 
Rome Convention”) to which the Member States of the EU, including the United 
Kingdom, are parties.  

7.4 The format of the proposed Regulation closely follows that of the Rome Convention 
and so do many of its substantive provisions. The proposal would nonetheless introduce a 
number of significant changes from the Convention. Articles 1 and 2, which define the 
scope of the Regulation, remain largely unchanged from the Rome Convention. However, 
Article 3, which deals with the parties’ freedom of choice, provides that, without prejudice 
to the provisions in the Regulation designed to protect weaker parties, a contract shall be 
governed by the law chosen by the parties. The choice must be expressed or demonstrated 
with reasonable certainty. If the parties have agreed to confer jurisdiction on the courts or 
tribunals of a particular Member State, then they are presumed to have chosen the law of 
that Member State. This presumption is a departure from the Rome Convention, which 
does not contain an equivalent provision. Article 3 also differs from the Rome Convention 
in that it provides that the parties can choose a system of law other than a national law to 
govern their contracts.  

7.5 Article 4 deals with situations where the law applicable to the contract has not been 
chosen by the parties in accordance with Article 3. It provides default rules to cover these 
situations. Eight specific choice of law rules are proposed for particular categories of 
contracts. For example, a contract for the provision of services is to be governed by the law 
of the country in which the service provider has his habitual residence. For contracts not 
falling within one of these specific categories, there is a fallback rule that is generally based 
on the law of the country where the party whose performance is characteristic of the 
contract is habitually resident. Article 4 differs considerably from the equivalent rule in the 
Rome Convention. The latter provides that in the absence of a choice by the parties, a 
contract should be governed by the law of the country to which the contract is most closely 
connected. This test is supplemented by a number of presumptions about what constitutes 
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such a “close connection”, in particular by reference to the country where the party, whose 
performance is characteristic of a contract, is habitually resident. 

7.6 Article 5 provides that consumer contracts shall generally be governed by the law of the 
Member State in which the consumer has his habitual residence. This provision is both 
broader and simpler than the rule contained in the Rome Convention, which focuses on 
preserving the mandatory rules of the country where a consumer is habitually resident. 

7.7 Article 8 states that effect may be given to the mandatory rules of another country with 
which the contract has a close connection.14 

7.8 When we last looked at this proposal in October 2006, we welcomed the Government’s 
decision not to opt-in to this proposal and also agreed with the Government that the 
United Kingdom should nevertheless try to participate constructively in the framing of the 
proposed Regulation. 

The Minister’s letter 

7.9 The Minister has now written to update us on developments since we last reported on 
this proposal. In her letter of 22 March 2007, the Parliamentary Under-Secretary of State at 
the Department for Constitutional Affairs (Baroness Ashton of Upholland) comments in 
particular on the latest Presidency text which was published on 2 March and the report by 
Dr Maria Berger MEP, former Rapporteur to the JURI Committee at the European 
Parliament.  

7.10 The Minister writes as follows: 

“I am writing to update you on developments on Rome I, in particular the 
production of the latest presidency text which was published on 2 March and the 
report by Dr Maria Berger MEP, former Rapporteur to the JURI Committee of the 
European Parliament. I am sorry that I have not updated the Committee on this 
dossier since last July. 

“As you know, although the Government decided that the United Kingdom should 
not formally opt-in to the negotiations on Rome I, we have been actively 
participating in the negotiations in the Council Working Group and have 
maintained close links with the European Parliament as it discusses the draft 
Regulation. 

“Discussions in the Council Working Group have been progressing at a rapid pace. 
During the Finnish Presidency, three Working Group meetings were held, which 
completed the initial consideration of the Commission’s proposal and produced a 
new Presidency text on 12 October 2006. This was based on discussions in the 
Working Group up to that point and also on written comments, including those of 
the UK, which Member States were asked to submit. 

 
14 Articles 15 and 16 are new rules with no equivalents in the Rome Convention, which deal with issues arising from 

multiple liability and statutory offsetting.  
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“So far this year the German Presidency has held four Working Group meetings, one 
in January and two in February (which concluded initial consideration of a 
subsequent Finnish/German Presidency text of 12 December) and a further meeting 
in March. The outcome of the discussions in January and February resulted in the 
production of the new text dated 2 March, a copy of which is attached. A further 
Council Working Group has been scheduled to take place on 27/28 March and the 
Presidency has signalled its intention to put Rome I on the agenda for both the April 
and June Justice and Home Affairs Councils in order to get political agreement on a 
number of articles. 

“Our main concerns continue to centre on Article 8(3) which deals with the 
application of the mandatory rules of third countries, Article 5 (consumer contracts) 
and Article 13 (voluntary assignment and contractual subrogation). There is also a 
further issue relating to a Presidency proposal to consider the comprehensive 
coverage of insurance contracts within the Rome I proposal. My Department, in 
conjunction with the Treasury, are currently consulting on this and I attach a copy of 
the consultation document. The Council negotiations so far have met our concerns 
on some of these issues, notably Articles 4 and 7. However we are still some way off a 
position where we could consider opting in to the final Regulation. 

“I draw your attention to the following Articles in the new text: 

Article 3(5) 

“The Presidency proposed an amendment to this provision in light of comments 
made in relation to Article 5 and the protection provided by the Consumer 
Directives. The proposed rule appears to envisage the application of mandatory rules 
of Community law in a way that would both create legal uncertainty and restrict the 
application of the law chosen by the parties. This provision was discussed by the 
Working Group on 12 March, but was not supported by the majority of Member 
States. The Presidency agreed to retain the current rule which is in line with the 
equivalent provision in Rome II. 

Article 4 (the default rules) 

“We are encouraged by the main thrust of the Presidency text which generally meets 
UK concerns by introducing greater flexibility to the default rules. We are cautiously 
optimistic that we will obtain a satisfactory outcome in this important area. 

Article 4a (contracts of carriage) 

“The Presidency have proposed a new Article to cover contracts of carriage. In 
relation to contracts for the carriage of goods the proposed rule is becoming 
increasingly complex but any problems which this might cause should be strictly 
limited in practice because, as a general rule, commercial parties in this field tend to 
choose a specific applicable law. In relation to contracts for the carriage of 
passengers, the Presidency has opened up a wide area of debate with no less than 
four new options which are yet to be considered by the Working Group. These 
options reflect the desire among some Member States to establish a greater degree of 
consumer protection in this field than currently exists under the Rome Convention. 
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My officials are currently consulting on this matter but initial views are that any 
option that removes party autonomy would be unwelcome and could pose 
significant difficulties for commercial operators. 

Article 5 (consumer contracts) 

“Business stakeholders have expressed concerns about Article 5 on the basis that it 
does not strike a satisfactory balance between the interests of business and 
consumers. The situation is further complicated by the fact that, whether or not the 
UK becomes a party to Rome I, it will be that instrument, and not the Convention, 
which will in the great majority of cases apply to British businesses in dispute with 
consumers living in the rest of the EU (except Denmark). It is clear, however, from 
discussions in the Working Group that it is unlikely that the main thrust of the 
proposed rule for consumer contracts will be altered. 

“We continue, however, to press for modifications particularly in relation to an 
exclusion for goods and services and a financial carve out for City Instruments. 
There is strong support for the latter provision within the Working Group and we 
have been encouraged by the recent Commission proposal in this area which was 
briefly presented to the Working Group on 12 March. The Commission’s proposal is 
based on those financial instruments defined in EC Directive 2004/39. We are 
currently discussing this proposal with Treasury and commercial stakeholders. 

Article 5a (insurance) 

“This is a relatively new provision and one that the UK has so far indicated a general 
scepticism about. My Department, in conjunction with the Treasury, are currently 
consulting with the insurance industry to ascertain the advantages/disadvantages of 
such a provision and its impact, and to identify any issues which may be 
insurmountable. The formal UK position will be formulated after analysis of their 
views. 

Article 7 (agency) 

“This provision, particularly in relation to its application to third parties, was of 
concern to commercial stakeholders. We are encouraged by its deletion from the text 
and we are hopeful of a satisfactory outcome on this particular issue. 

Article 8(3) (mandatory rules of a third country) 

“The deletion of Article 8(3) would remove the single most objectionable aspect of 
the Commission’s proposal. We had until recently been cautiously optimistic that it 
would be simply deleted from the text. However, several Member States have now 
spoken in favour of its retention and the Presidency have now agreed that there 
should be further discussion on the matter, including consideration of possible 
compromise solutions. We are consulting with City stakeholders as to which 
compromise would be acceptable. 



40    European Scrutiny Committee, 16th Report, Session 2006–07 

 

Article 13 (assignment) 

“Article 13(3) (the proposed rule to govern the priority of claims between competing 
assignees) is also of significant concern to commercial stakeholders. The UK has 
tabled an amendment, which proposes that priority issues should simply be subject 
to the law of the assigned debt under Article 13(2). This would be a straightforward 
and workable solution that would properly respect the principle of party autonomy 
and accord with the reasonable expectations of the parties. The initial response to 
this proposal in the Working Group was favourable. Member States are, however, 
currently considering it further with their own experts. If accepted by the majority it 
would resolve an area of significant difficulty for the UK. 

“The next meeting of the Council Working Group on 27/28 March will consider the 
new Presidency text, but in particular discussion will focus on those areas where 
there has been points of contention. The aim is to try and find a basis for 
compromise as the German Presidency aim to be in a position to take a package of 
measures to the Council in April for agreement. 

Discussions in the European Parliament 

“Discussions in the European Parliament have also continued. Dr Maria Berger 
presented her report to JURI Committee on 11 September 2006. A copy is attached. 
In our view, her report was broadly welcome in the light of our concerns. In 
particular, we welcomed her proposal to delete Article 8(3) of the Commission’s 
proposal which deals with the application of the mandatory rules of third countries; 
this was the single most significant issue of concern to UK stakeholders. We also 
welcomed her proposal to re-draft Article 4 which would introduce a greater degree 
of flexibility for cases where there is no valid choice of law by the parties. However, 
the report proposed no substantial amendments to Article 5 (consumer contracts), 
Article 7 (agency) or Article 13 (voluntary assignment and contractual subrogation). 
We are continuing to engage with Cristian Dumitrescu, the new Rapporteur, and 
other interested MEPs on these issues and the draft Regulation as a whole as 
discussions in the European Parliament progress. I will, continue to keep the 
Scrutiny Committees informed about the progress of these discussions and those in 
the Council Working Group.” 

Conclusion 

7.11 We thank the Minister for her comprehensive update on developments regarding 
this proposal. We have previously welcomed the Government’s decision not to opt-in to 
this proposal and were likewise content to see the Government take a close interest in 
the negotiation of an instrument that will nonetheless affect the United Kingdom 
indirectly.  

7.12 We are content to clear the document but wish to alert the Minister that we would 
expect to scrutinise any decision by the Government to opt-in at a later stage when we 
would expect to re-examine the matter afresh. For this reason and in any event, we ask 
the Minister to keep us informed as negotiations continue and approach their 
conclusion.  
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8  European Monitoring Centre on Racism and 
Xenophobia 

(28126) 
16315/06 
— 

Report on the annual accounts of the European Monitoring Centre 
on Racism and Xenophobia for the financial year 2005, together with 
the Monitoring Centre’s replies. 

 
Legal base — 

Deposited in Parliament 8 December 2006 
Department Constitutional Affairs 
Basis of consideration Minister’s letter of 8 March 2007 
Previous Committee Report HC 41–x (2006–07), para 3 (21 February 2007) 
To be discussed in Council Not applicable  
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

8.1 The European Monitoring Centre on Racism and Xenophobia (EUMC) was 
established by Council Regulation (EC) No. 1035/9715 as a Community body to provide the 
Community and the Member States with reliable and comparable information on racism, 
xenophobia and anti-Semitism. The European Council decided on 12 and 13 December 
2003 to extend the mandate of the EUMC “to make it into a human rights agency”. 

8.2 Article 12 of Council Regulation (EC) No. 1035/97 requires the Court of Auditors to 
examine the Centre’s revenue and expenditure for each financial year and to give its 
opinion on the accounts and their reliability. 

The document 

8.3 In its latest report for the financial year ended 31 December 2005, the Court of 
Auditors concludes that, in all material respects, the EUMC’s accounts are reliable and that, 
in general terms, the transactions underlying the accounts are legal and regular. The Court 
has nonetheless chosen to make a number of additional observations. These can be 
summarised as follows: 

• Over 50% of commitments for administrative expenditure were carried over to the 
next financial year and there was a high rate of cancellation of the appropriations 
carried over, showing a need to improve expenditure planning. 

• No activity-based management had been brought in despite the Centre’s financial 
regulation making provision for this. 

• The Centre had no system for planning and managing its equipment acquisitions. 

 
15 OJ No. L 151, 10.6.97, p.1. 
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• Moreover, there were no cyclical checks on the Centre’s inventory. 

• The Centre’s internal control system suffered from various other shortcomings 
which include the inadequate application of the principle of segregating duties and 
ex ante financial management criteria. 

• Selection boards were not always of a grade equivalent or higher than that of the 
post to be filled. 

• Invitations to tender contained insufficient information on the minimum quality 
of bids and the weighting of price factors. 

The Court’s report contains the Centre’s replies to these observations. On the composition 
of selection boards, the Centre explains that, with its relatively small workforce, it was not 
always possible to constitute boards of a higher grade. The Court also reports that the 
Centre had undertaken to improve the clarity of information provided in calls for tender. 

8.4 When we first looked at this report last month we expressed concern about the Centre’s 
past financial and organisational shortcomings and asked the Minister to explain why the 
government was confident in the light of the centre’s performance so far that its planned 
expansion into the EU human rights agency would go hand in hand with an improvement 
in the organisation’s financial performance and accountability.  

The Minister’s letter 

8.5 The Parliamentary Under Secretary of State (Baroness Ashton of Upholland) has now 
written to us. In her letter of 8 March she comments as follows:  

“Thank you for your 10th Report of 6 March 2007 in which you asked the 
Government whether it is confident, in the light of the performance of the European 
Monitoring Centre on Racism and Xenophobia (EUMC), that the future 
Fundamental Rights Agency will be able to discharge its extended remit in a 
satisfactory, financially prudent and accountable manner. I am replying as Minister 
for Human Rights. 

“I believe that the Regulation establishing the Fundamental Rights Agency has fully 
taken into account the experience of the EUMC and the conclusions and 
recommendations of the independent evaluation of the EUMC carried out in 2002, 
particularly the need to clarify the main objective of the Centre, reorganise the 
management structure to include a Scientific Committee, establish a multi-annual 
plan together with annual work plans and regularly to review the allocation of the 
financial resources. 

“The Fundamental Rights Agency will have a single main objective, that of providing 
assistance and expertise to EU Institutions and, when implementing Community 
law, to Member States on fundamental rights issues within Community law. A 
Scientific Committee will be established alongside the Management Board, the 
Executive Board and the Director, to ensure the scientific quality of the Agency’s 
reports. A five-year Multi-annual Framework adopted by the Council will determine 
the broad areas of work of the Agency while an Annual Work Programme adopted 
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by the Management Board will focus on the Agency’s annual priorities in accordance 
with the Multi-annual Framework. Finally, a robust monitoring system will be 
established to oversee the Agency’s budget and financial undertakings. The activities 
of the Agency will be supervised by the European Ombudsman and the European 
Court of Auditors will continue to produce regular reports on the Agency’s budget. 
The European Anti-Fraud Office and the European Court of Auditors will also have 
the power to conduct investigations and carry out checks on the Agency’s funding 
and the staff responsible for allocating it. Finally, by 31 December 2011, the Agency 
itself will commission an independent external evaluation of its activities. 

Conclusion 

8.6 We thank the Minster for her quick reply to the concerns raised in our original 
report. We find it difficult to share the Minister’s confidence that the promised 
adjustments in the financial management and accountability at the Centre will equip 
the future Fundamental Rights Agency to discharge its functions in a generally 
satisfactory and financially prudent manner.  

8.7 We have no further questions to the Minister and are content to clear the document, 
but will keep a close eye on the Agency’s future performance. 

 
 
 

9  Management plan for plaice and sole in the North Sea 

(27216) 
5403/06 
COM(05) 714 

Draft Council Regulation establishing a management plan for 
fisheries exploiting stocks of plaice and sole in the North Sea 

 
Legal base Article 37EC; consultation; QMV 
Department Environment, Food and Rural Affairs 
Basis of consideration Minister’s letter of 26 March 2007 
Previous Committee Report HC 34–xviii (2005–06), para 4 (8 February 2006) and 

HC 34–xxix (2005–06), para 1 (17 May 2006) 
To be discussed in Council April 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

9.1 For those stocks held to be at particular risk of over-exploitation, the Community has 
in recent years adopted, over and above the usual range of measures limiting catches and 
effort, a number of specific conservation management plans, aimed at reducing the level of 
fishing mortality. In January 2006, the Commission put forward the current document, 
which sets out such a plan, covering the plaice and sole stocks in the North Sea. 
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9.2 As we first noted in our Report of 8 February 2006, the Government has accepted the 
need to reduce fishing mortality in these fisheries, and it has also pointed out that, although 
UK beam trawlers fishing in the southern North Sea would be affected by the proposal, the 
majority are in fact Dutch owned, and based in the Netherlands. However, their by-catches 
also include North Sea cod, and it was unclear how the recovery plan for that stock and the 
one now proposed for plaice and sole would operate alongside each other. Since this was an 
issue which the Government had said it would be studying further, we said that we would 
reserve judgement, and continue to hold the document under scrutiny in the meantime. 

9.3 We subsequently received from the Minister for Local Environment, Marine and 
Animal Welfare at the Department for Environment, Food and Rural Affairs (Mr Ben 
Bradshaw) a supplementary Explanatory Memorandum of 15 May 2006, enclosing a 
Regulatory Impact Assessment, which confirmed that the impact of the measure on the UK 
was likely to be relatively small. The Assessment also said that, although it remained 
unclear how far the restrictions proposed would be additional to those already imposed 
under the cod recovery plan, the Commission’s proposal would in the long term be 
expected to lead to a large, robust stock and to less need for sudden management action. In 
our Report of 17 May 2006, we noted that it was clear that uncertainties still remained over 
how the measures proposed would relate to those already in force for cod, and that, 
although the UK supported the proposal in principle, it believed that it needed to be 
considered in the light of the wider debate planned on long-term fisheries management. 
We therefore thought it right to continue to hold the present document under scrutiny, 
pending further developments. 

Minister’s letter of 26 March 2007 

9.4 We have now received from the Minister a letter of 26 March 2007, indicating that, as a 
result of further discussion, the Council is now close to agreement on a text. He also says 
that, although the Commission has continued to argue that it will not take decisions in one 
area to the detriment of another (and that there is hence no need to write such a clause into 
the proposed Regulation), it has agreed to a statement confirming its powers to go beyond 
what is required in the plan itself to ensure the success of the cod recovery plan. The 
Minister adds that, in view of this, the UK is now prepared to support the measure, which 
is expected to go forward for adoption as an A point16 at the Council next month. 

Conclusion 

9.5 In view of the latest information provided by the Minister, we are now clearing this 
document. 

 
 
 

 
16 Without further discussion. 
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10  Carbon dioxide emissions from cars and light 
commercial vehicles 

(28366) 
6204/07 
COM(07) 19 

Commission Communication on the results of the review of the 
Community strategy to reduce carbon dioxide emissions from 
passenger cars and light-commercial vehicles 

 
Legal base — 
Document originated 7 February 2007 
Deposited in Parliament 14 February 2007 
Department Transport 
Basis of consideration EM of 19 March 2007 
Previous Committee Report None. But see footnotes. 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to the debate recommended on 

the Strategic Energy Review 

Background 

10.1 Because of the large (and increasing) contribution which carbon dioxide from vehicles 
makes to overall emissions of greenhouse gases, the Community has taken a number of 
measures to address this issue, including voluntary agreements with European, Japanese 
and Korean manufacturers aimed at reducing the level of such emissions from new cars 
from 186g/km in 1995 to 140g/km by 2008–09.17 In addition, the European Council has 
endorsed a target of 120g/km by 2012, and, in its Energy Efficiency Plan,18 the Commission 
said that it will if necessary propose in 2007 legislation to ensure that latter target is 
achieved — an aim subsequently re-iterated in the Communication it put forward in 
January 2007 about limiting global climate change.19 

The current document 

10.2 According to the Commission, the latest information available (for 2004) suggests that 
the 140g/km target for 2008–09 is unlikely to be met, and that additional measures, 
including a legislative requirement for vehicles to meet a target of 120g/km by 2012, are 
needed to complement the measures which it has already proposed on fuel quality.20 Part 
of this reduction (to 130g/km) would be delivered by improvements in vehicle technology, 
and the remaining 10g/km by a range of other measures, notably: 

 
17 Other such measures include consumer information on emissions and fuel consumption, and fiscal incentives to 

promote fuel efficient cars. 

18 (27944) 14349/06: see HC 41–ii (2006–07), para 8 (29 November 2006). 

19 (28275) 5422/07: see HC 41–x (2006–07), para 1 (21 February 2007). 

20 (28348) 5389/07: see HC 41–x (2006–07), para 20 (21 February 2007) and (28351) 6145/07: see HC 41–xiv (2006–07), 
para 1 (14 March 2007). 



46    European Scrutiny Committee, 16th Report, Session 2006–07 

 

• minimum efficiency standards for air-conditioning systems; 

• the mandatory fitting of tyre pressure monitoring systems;  

• maximum tyre rolling resistance limits for passenger cars and light commercial 
vehicles; 

• the fitting of gear shift indicators; 

• mandatory targets for fuel efficiency in vans (of 175g/km by 2012 and 160g/km by 
2015); and 

• increased use of biofuels “maximising environmental performance”. 

10.3 The Commission also suggests other potential measures which would not form part of 
the 120g/km legislative target, and which would be either subject to other EU legislation, 
non-legislative measures, or pursued by individual Member States. These include:  

— Taxation  

The Commission recalls its earlier proposal21 for a Directive which would require 
Member States to base registration taxes, such as Vehicle Excise Duty, increasingly 
on carbon dioxide emission levels, and it encourages Member States to adopt this 
measure as soon as possible, and to adapt their taxation policies so as to promote the 
purchase of fuel efficient cars. In the meantime, it suggests that there should be a 
“Light-duty Environmentally Enhanced Vehicle” for those which meet the emission 
standards laid down.  

— Consumer labelling and information  

The Commission says that it will put forward in 2007 a proposal to harmonise design 
of the existing mandatory fuel efficiency label across the Community, and to extend 
its application to vans. It also suggests that manufacturers should agree to a 
voluntary code of good-practice on marketing and advertising.  

— Driver behaviour  

The Commission suggests that Member States should be encouraged to promote fuel 
efficient driving (“eco driving”), and that a requirement relating to this should be 
included in future revisions of the Driving Licence Directive.22  

— Research towards a lower long-term emissions target 

The Commission says that it will support research towards a 40% reduction in 
passenger car emissions of carbon dioxide (equivalent to 95g/km in 2020).  

 
21 (26714) 11067/05: see HC 34–vi (2005–06), para 11 (19 October 2005) and HC 34–xi (2005–06), para 8 (23 November 

2005). 

22 Council Directive 91/439/EEC. OJ No. L.237, 24.8.91, p.1. 
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The Government’s view 

10.4 In his Explanatory Memorandum of 19 March 2007, the Secretary of State for 
Transport (Douglas Alexander) points out that the Commission has stated that the 
legislation will be “compatible with” the Kyoto Protocol; be based on an impact assessment; 
expect to take into account recent vehicle technology; be “socially equitable”; and avoid 
distortion in manufacturer competition, but that the Communication gives no details as to 
how its aims will be achieved, or what the penalties would be for non-compliance. He adds 
that the UK endorses the Commission’s intention to carry out a thorough analysis before 
taking decisions on possible options, but points out that, without concrete proposals, it is 
not possible at this stage to say what the implications would be for the UK.  

10.5 Nevertheless, the Minister goes on to comment on various aspects of the 
Communication. He points out that the target of 120g/km is a headline one, existing only as 
an average across the whole new vehicle market, and that its consequences would depend 
on how it is framed and what kind of flexibility is available to meet it. Moreover, even 
without these uncertainties, it is difficult to predict such elements as costs to consumers, 
but the Government is carrying out work in this area, and intends to produce a Regulatory 
Impact Assessment as more information becomes available. In the meantime, he says that 
there is already some evidence of costs and benefits, in a study carried out for the 
Commission, which found that meeting the 130g/km target would cost manufacturers 
around £54) per vehicle (corresponding to an increase in the retail price of around £840).  

10.6 As regards the other measures proposed, the Minister says that:  

• caution is needed over the contribution which mandatory air-conditioning 
efficiency levels can make to carbon dioxide savings, as there is not yet an agreed 
standard test procedure for determining efficiency, and the impact of air-
conditioning on fuel efficiency is determined to a large extent by driving 
conditions;  

• although tyre inflation is a common problem, and can substantially decrease 
vehicle fuel efficiency, no information is available on the impact of mandatory 
fitting of tyre pressure monitoring systems; 

• a study has suggested that tyres with lower rolling resistance could make fuel 
savings of around 3.5% across the Community, but it is not known if the UK differs 
from other Member States, and, without having a figure for the likely mandatory 
tyre rolling resistance limits, it is difficult to know if less resistant tyres would 
represent a net cost or benefit to the consumer: also, in addition to existing 
legislative requirements on safety, any such approach would need to take into 
account environmental and consumer considerations, and it is necessary to 
establish whether the proposal would apply to reconditioned tyres, as well as those 
supplied as part of new vehicles, or as new replacement tyres for existing vehicles; 

• although changing gear appropriately can save 6% in fuel, it is not apparent 
whether the fitting of gear shift indicators would be compulsory, and much would 
depend upon the extent to which warning systems are actually acted upon; and 
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• the Commission does not explain its rationale for proposing further new legislation 
to cover biofuels, given the existing proposal to amend the Fuel Quality Directive 
and the package of other measures it has recently recommended, and nor does it 
explain how it would calculate the carbon dioxide reduction arising from increased 
biofuel use. 

On this last point, the Minister also says that, whilst the UK supports an increase in the use 
of sustainable biofuels as an important contribution to tackling carbon dioxide emissions 
from the road transport sector, it is important that the plethora of Commission initiatives 
in this area are progressed in a coherent way.  

10.7 As regards the other measures mentioned in the Communication, but on which the 
Commission does not intend to legislate on directly, the Minister says:  

— Taxation  

The UK already sets Vehicle Excise Duty partly according to vehicle emission levels, 
but the proposed Directive would require this Duty (or similar taxes) to be based 
25% on fuel efficiency, rising to 50%, and the UK has not agreed to this, on the 
grounds that domestic taxation is not a matter for the Community. 

— Consumer labelling and marketing  

Given that the step proposed on marketing and advertising would be voluntary, 
there is unlikely to be any negative impact, but the impact of any harmonisation of 
the fuel efficiency label would depend on what this entailed, and, whilst the 
Government is sympathetic, the label must remain accessible to those who will 
actually be using it.  

— Driver behaviour  

The Driving Licence Directive already contains references to “eco-driving”, in 
addressing test content, and the Communication does not spell out whether it is this 
which the Commission wishes to see further addressed, or the learning process 
which must be undergone before the test is taken. The latter would represent a major 
extension of Community competence, and one that would need further discussion. 
However, the Government has recently launched a campaign aimed at educating 
aspects of driver behaviour such as correct gear-changing.  

Conclusion 

10.8 Although this document represents a further move towards the introduction of a 
statutory requirement for vehicles to meet an emissions target of 120g/km, it does not 
in itself constitute such a proposal. Consequently, although we think it right to draw it 
to the attention of the House, we are clearing it. However, as the various steps suggested 
in the Communication need to be considered alongside the range of other measures23 
which we considered recently in the context of the Strategic Energy Review (An energy 

 
23 See HC 41–x (2006–07), paras 15–20 (21 February 2007). 
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policy for Europe),24 we think that this latest document — like them — is relevant to the 
debate which we have recommended on that Review (and which we understand is to 
take place on 24 April). 

 
 
 

11  Trans-European Transport Network 

(28466) 
7369/07 
+ ADD1 
COM(07) 94 

Commission Report: Trans-European transport network — Report on 
the implementation of the guidelines 2002–03 pursuant to article 18 
of Decision 1692/96/EC 

 
Legal base — 
Document originated 13 March 2007 
Deposited in Parliament 16 March 2007 
Department Transport  
Basis of consideration EM of 26 March 2007 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

11.1 In 1996 the Community adopted guidelines for the development of the Trans-
European Transport Network (TEN-T) — defined as road, rail, inland waterways, 
motorways of the sea, seaports, inland waterway ports, airports and traffic management 
and navigation systems. The guidelines provided that the TEN-T should be established by 
2010 through the integration of land, sea and air transport infrastructure networks. They 
identified 14 priority axes deemed to be of European significance in supporting trans-
national trade and cohesion. In 2004 the guidelines were revised — changes made 
included: 

• extension of the deadline for completing the TEN-T to 2020; 

• extension of priority axes from 14 to 30 (the United Kingdom is involved in five of 
these); and 

• the possibility of coordinators (termed European coordinators) to be appointed for 
cross-border priority axes. 

 
24 (28276) 5282/07: see HC 41–x (2006–07), para 2 (21 February 2007). 
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11.2 The guidelines require the Commission to report on their implementation every two 
years.  

The document 

11.3 This document is the Commission’s report, and accompanying staff working 
document, which provides an assessment of the financial investment in and development 
of the TEN-T in 2002 and 2003. The report’s three chapters cover implementation, both in 
general and by mode and sector, horizontal issues, that is interoperability, research and 
development and environmental protection and an assessment of the TEN-T during 2002 
and 2003, including priority projects and sources of funding. 

11.4 Amongst the points in the report are: 

• investment in the TEN-T for the 27 Member States in 2002 and 2003 was 
approximately €82 billion (£55 billion) — €38.5 billion (£25.8 billion) in 2002 and 
€43.8 billion (£29.3 billion) in 2003; 

• 78% of funding came from national public budgets, 15% from European 
Investment Bank loans and the remainder from various other sources including 
Community co-financing programmes; 

• distribution of the investment has not differed significantly from the 1998–2001 
period. €38 billion (£25.5 billion) was focussed on railways,€27 billion (£18 billion) 
on roads and €10 billion (£6.7 billion) on airports; 

• the UK was the third highest investor in the development of the TEN-T, with €7.91 
billion (£5.3 billion) in these years; 

• by the end of 2003 three of the priority axes had been completed, including the 
Cork-Dublin-Belfast-Stranraer rail axis; 

•  investment in the priority axes alone to the end of 2004 amounted to €88.5 billion 
(£59.3 billion). For the period 2005–2020 the Commission estimates that 
approximately €252 billion (£168.8 billion) will be invested in the development of 
the network; 

• various projects get co-financing from Community funds, including the TEN-T 
programme, the Cohesion Fund and the European Regional Development Fund 
(ERDF). In the period 2002–2003 €1.19 billion (£790 million) was invested in the 
network from the TEN-T programme, 46% being for railway projects. The 
allocation of ERDF to priority axes is not available, because of the decentralised 
nature of the programme. However, based on allocations for 2000–2006 (under 
Objective 1 and 2) an estimated €34.1 billion (£22.8 billion) has been invested on 
the network, using both TEN and non-TEN related expenditure; 

• the average annual investment for the 27 Member States in 2002 and 2003 has 
increased compared with 2000 and 2001; 

• the target date for completion of the network is in general on track; and 
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• appointment of European coordinators, acting on behalf of the Commission, 
should aid the implementation of complex priority axes, but the elimination of 
bottlenecks, especially on cross-border sections, is lagging behind and needs to be 
improved. 

The Government’s view 

11.5 The Minister of State, Department of Transport (Dr Stephen Ladyman) comments 
that: 

• the report highlights the substantial investment made by Member States in 
developing the network, including the success of UK investments in the network 
with the completion of the Cork-Dublin-Belfast-Stranraer rail axis; 

• the target date of completing the network by 2020 is in general on track; 

• the report highlights the need to focus future TEN-T investment on complex cross-
border sections, a point made also in a 2006 European Court of Auditors special 
report on the TEN-T;25 

• the Commission has sought to address the need to focus investment through the 
new TEN Financing Regulation for the financial period 2007–2013;26 

• introduction of European coordinators27 on certain priority axes is also aimed at 
ensuring that progress on complex priority axes is achieved; and 

• the Government broadly welcomes the designation of European coordinators for 
cross-border priority projects where delays and/or problems with design, 
timetabling or funding issues are occurring and where there will be clear added 
value. 

Conclusion 

11.6 This document usefully summarises development of the Trans-European 
Transport Network (TEN-T) during 2002 and 2003. We clear the report from scrutiny 
but draw it to the attention of the House as a source of information about the TEN-T, 
particularly its financing.  

 
 
 

 
25 (27448) 8684/06: see HC 34–xxix (2005–06), para 12 (17 May 2006). 

26 (27581) 10089/06: see HC 41–vi (2006–07), para 3 (17 January 2007). 

27 (27828) 13027/06 + ADDs 1–6: see HC 41–vii, para 13 (24 January 2007). 
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12  Interim review of the Single Market 

(28408) 
6181/07 
COM(07) 60 

Commission Communication: A single market for citizens — Interim 
Report to the 2007 Spring European Council 

 
Legal base — 
Document originated 21 February 2007  
Deposited in Parliament 27 February 2007  
Department Trade and Industry 
Basis of consideration EM of 27 March 2007  
Previous Committee Report None 
Discussed by European Council 8–9 March 2007  
Committee’s assessment Politically important 
Committee’s decision Cleared 

Purpose of the Interim Report 

12.1 The legal base for the European Community’s “single” or “internal market” is Article 
14 of the EC Treaty. It requires the Community to adopt measures to establish an internal 
market without internal frontiers and in which the free movement of goods, persons, 
services and capital is ensured. 

12.2 The purpose of the Interim Report is to set out the Commission’s vision for the single 
market in the 21st century. It will be followed in the autumn by a Final Report and 
proposals for action. The Commission says that the Interim Report builds on the findings 
of its public consultations, a Eurobarometer poll, a public hearing and contributions from 
other Community institutions. 

12.3 The Interim Report summarises the Commission’s assessment of the benefits so far of 
the single market for individuals, businesses, the economy and the environment. It goes on 
to argue that the development of the market will never be complete or final. Gaps remain 
in the regulatory framework and the rules are not always or everywhere fully implemented 
and enforced. Moreover, the existing rules need review and adjustment to make the single 
market work better. And the market needs to continue to evolve to take account of new 
developments such as globalisation, the enlargement of the EU, climate change and 
technological innovation. 

The Commission’s vision of the single market 

12.4 The Interim Report says that, in the Commission’s view, the single market in the 21st 
century should be: 

• “A single market for consumers and citizens”, which provides even more benefits 
for consumers and gives them greater confidence in the quality and safety of 
products. 
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• “A single market for an integrated economy” in which the Euro will become the 
currency of most Member States and there is a flexible pan-European financial 
market. 

• “A single market for a knowledge society”, which encourages the development of 
new high-tech goods and services, removes remaining barriers to effective 
competition in new business sectors with a high knowledge content and improves 
the law on intellectual property rights.  

• “A single market for a well regulated Europe” in which there is continuous effort 
to implement, enforce, simplify, update and (where appropriate) repeal existing EC 
regulatory legislation. 

• “A single market for a sustainable Europe”, which recognises people’s concerns 
about “the perceived disruptive impacts of globalisation”.28 The Commission 
believes that “[r]ecognising both the social and environment aspects of the single 
market are key conditions for gaining public confidence in the single market as a 
means to improve the quality of life … Market opening must therefore be 
accompanied by regional development, employment, lifelong learning, [and] social 
and environment policies that equip people, businesses and territories to adapt to 
and benefit from change”.29 

• “A single market, open to the world”. The Community needs to look outwards to 
the rest of the world and to capitalise on the attractions of the single market to 
investors and companies from outside the EU. 

12.5 The Interim Report goes on to outline ways in which to achieve the Commission’s 
vision. They include: 

• better assessment of consumer’s, the public’s and businesses’ needs; 

• closer monitoring of the performance of the market; 

• improved assessment of the social impact of further integration and greater 
competition; 

• better regulation; 

• closer cooperation and coordination of regulation between the responsible 
authorities of Member States and between them and the EC’s trading partners; 

• greater international regulatory convergence; and 

• better market information for consumers and SMEs. 

12.6 The Commission says that, in the autumn, the report on the full review will: 

 
28 Interim Report, page 6, last line. 

29 Ibid, page 7, second full paragraph. 
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“focus on what needs to be changed or done differently to ensure that future single 
market policy is designed to take advantage of and to influence globalisation in the 
direction supported by EU citizens. Wherever possible the review will be 
accompanied by practical proposals, [and] if needed legislative proposals. Where this 
is not immediately possible the review will indicate the steps and the timing which 
will lead to concrete proposals.”30 

12.7 When the European Council considered the Interim Report on 8–9 March 2007, it 
took note of the Commission’s vision of the single market and invited it “to submit an 
ambitious and comprehensive review of the Single Market as early as possible in the second 
half of 2007.” 31 

The Government’s view 

12.8 The Minister of State for Trade, Investment and Foreign Affairs at the Department of 
Trade and Industry (Mr Ian McCartney) tells us that the Government strongly favours 
strengthening the operation of the single market. He says that the Commission’s Interim 
Report: 

“is very much in line with UK thinking, as set out in the recent DTI/HMT 
publication, ‘The Single Market: A vision for the 21st century’. That document 
emphasised the need for Single Market policy to focus on the goal of promoting 
growth and jobs, to prioritise actions that will bring real and significant benefits to 
citizens, consumers and businesses, to base interventions on sound understanding of 
markets and economic evidence, to use the full range of Single Market tools available, 
including pro-active competition policy, and not to reach automatically for 
legislative solutions, to adhere to better regulation principles, and to improve 
implementation and enforcement. The UK also called for more market opening in 
the network industries (energy, telecoms, postal services) and in financial services 
and it published new economic evidence about the benefits that this could bring to 
the wider economy.” 

Conclusion 

12.9 We draw the Interim Report to the attention of the House because of the 
importance of the single market. But we consider that it would be premature to 
recommend it for a debate because it contains no specific proposals for action. We look 
forward to seeing the Final Report in the autumn and will scrutinise its specific 
proposals in detail. Meanwhile, there are no questions we need put to the Minister 
about the Interim Report and we clear it from scrutiny.  

 
 
 
 

 
30 Ibid, page 10, second full paragraph. 

31 European Council meeting on 8–9 March 2007, Presidency Conclusions, paragraph 7. 
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13  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Department for Environment, Food and Rural Affairs 

(28443) 
6890/07 
COM(07) 74 

Draft Council Regulation amending Council Regulation (EC) 
No.41/2007 as concerns the recovery plan for bluefin tuna 
recommended by the International Commission for the Conservation 
of Atlantic Tunas. 

(28449) 
6868/07 
COM(07) 59 

Commission Communication on the Interpretative Communication on 
waste and by-products. 

Foreign and Commonwealth Office 

(28337) 
5846/07 
COM(07) 06 

Draft Council Decision on the signing and provisional application of a 
Protocol to the Partnership and Cooperation Agreement between the 
European Communities and their Member States, of the one part, 
and Ukraine, of the other part, to take account of the accession of 
the Republic of Bulgaria and Romania to the European Union. 

(28338) 
5847/07 
COM(07) 07 

Draft Council and Commission Decision on the conclusion of the 
Protocol to the Partnership and Cooperation Agreement between the 
European Communities and their Member States, of the one part, 
and Ukraine, of the other part, to take account of the accession of 
the Republic of Bulgaria and Romania to the European Union. 

(28447) 
7090/07 
COM(07) 67 

Commission Communication: Policy achievements in 2006. 

(28461) 
5900/07 
— 

Council Joint Action repealing Joint Action 2006/319/CFSP on the 
European Union operation in support of the United Nations 
Organisation Mission in the Democratic Republic of Congo (MONUC) 
during the election process. 

(28484) 
— 
— 

Council Joint Action renewing and revising the mandate of the 
Special Representative of the European Union for Sudan. 
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HM Treasury 

(28378) 
11220/04 
— 

Council Recommendation to Poland with a view to bringing an end 
to the situation of an excessive government deficit - Application of 
Article 104(7) of the Treaty. 

(28379) 
11221/04 
— 

Council Recommendation to Slovakia with a view to bringing an end 
to the situation of an excessive government deficit - Application of 
Article 104(7) of the Treaty. 

(28380) 
13695/04 
— 

Council Decision on the existence of an excessive deficit in Greece. 

(28381) 
14307/04 
— 

Council Decision on the existence of an excessive deficit in Hungary. 

(28382) 
5568/05 
— 

Council Decision on the existence of an excessive deficit in Slovakia. 

(28384) 
7143/06 
+ REV 1 
— 

Council Decision giving notice to Germany, in accordance with Article 
104(9) of the Treaty establishing the European Community, to take 
measures for the deficit reduction judged necessary in order to 
remedy the situation of excessive deficit. 

(28387) 
10050/03 
— 

Council Decision on the existence of an excessive deficit in France - 
Application of Article 104(6) of the Treaty establishing the European 
Community. 

(28388) 
10125/03 
— 

Council Recommendation to France with a view to bringing an end to 
the situation of an excessive government deficit – Application of 
Article 104(7) of the Treaty. 

(28389) 
11215/04 
— 

Council Recommendation to the Czech Republic with a view to 
bringing an end to the situation of an excessive government deficit 
—  Application of Article 104(7) of the Treaty. 

(28390) 
11216/04 
— 

Council Recommendation to Greece with a view to bringing an end 
to the situation of an excessive government deficit - Application of 
Article 104(7) of the Treaty. 

(28391) 
11217/04 
— 

Council Recommendation to Cyprus with a view to bringing an end to 
the situation of an excessive government deficit - Application of 
Article 104(7) of the Treaty. 
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(28392) 
11218/04 
— 

Council Recommendation to Hungary with a view to bringing an end 
to the situation of an excessive government deficit - Application of 
Article 104(7) of the Treaty. 

(28393) 
11219/04 
— 

Council Recommendation to Malta with a view to bringing an end to 
the situation of an excessive government deficit - Application of 
Article 104(7) of the Treaty. 

(28394) 
14575/04 
— 

Council Decision on the existence of an excessive deficit in Poland. 

(28395) 
15114/04 
— 

Council Decision on the existence of an excessive deficit in Cyprus. 

(28396) 
15118/04 
— 

Council Decision of 5 July 2004 on the existence of an excessive deficit 
in the Czech Republic. 

(28397) 
16210/04 
— 

Council Decision on the existence of an excessive deficit in Malta. 

(28399) 
11098/06 
— 

Council Decision abrogating Decision 2005/184/EC on the existence of 
an excessive deficit in Cyprus. 

(28440) 
6839/07 
SEC(07) 263 

Single Market in Financial Services Progress Report 2006. 
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Formal minutes 

Wednesday 28 March 2007 

Members present: 

Mr Michael Connarty, in the Chair 

Mr William Cash 
Mr James Clappison 
Ms Katy Clark 
Mr Wayne David 
Jim Dobbin 

 Nia Griffith 
Mr David Hamilton 
Mr Greg Hands 
Mr Lindsay Hoyle 
Mr Anthony Steen 

The Committee deliberated. 

Draft Council Framework Decision on the transfer of prisoners: Parliamentary scrutiny 
process: Mrs Joan Ryan MP, Parliamentary Under-Secretary of State, Home Office, Mr 
Peter Storr, International Director, International Directorate, Ms Emma Gibbons, Head of 
EU Section, International Directorate, and Graham Wilkinson, Head of Cross-Border 
Transfers, Offender Policy and Rights Unit, National Offender Management, Home Office, 
were examined. 

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, That the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 13 read and agreed to. 

Resolved, That the Report be the Sixteenth Report of the Committee to the House. 

Ordered, That the Chairman do make the Report to the House. 

The Committee further deliberated. 

 

 

[Adjourned till Wednesday 18 April at 2.30 p.m. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European 
Union documents and— 
 
a) to report its opinion on the legal and political importance of each such document and, where it 

considers appropriate, to report also on the reasons for its opinion and on any matters of 
principle, policy or law which may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to 
Standing Order No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 
The expression “European Union document” covers — 
 
i) any proposal under the Community Treaties for legislation by the Council or the Council acting 

jointly with the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the 
European Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the 
Treaty on European Union which is prepared for submission to the Council or to the European 
Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI 
of the Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union 
institution for or with a view to submission to another Union institution and which does not 
relate exclusively to consideration of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of 
the Crown. 

 
The Committee’s powers are set out in Standing Order No. 143. 
 
The scrutiny reserve resolution, passed by the House, provides that Ministers should not give 
agreement to EU proposals which have not been cleared by the European Scrutiny Committee, or on 
which, when they have been recommended by the Committee for debate, the House has not yet 
agreed a resolution. The scrutiny reserve resolution is printed with the House’s Standing Orders, 
which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
David S. Borrow MP (Labour, South Ribble) 
William Cash MP (Conservative, Stone) 
James Clappison MP (Conservative, Hertsmere) 
Katy Clark MP (Labour, North Ayrshire and Arran) 
Wayne David MP (Labour, Caerphilly) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Nia Griffith MP (Labour, Llanelli) 
David Hamilton MP (Labour, Midlothian) 
Greg Hands MP (Conservative, Hammersmith and Fulham) 
David Heathcoat-Amory MP (Conservative, Wells) 
Jimmy Hood MP (Labour, Lanark and Hamilton East) 
Lindsay Hoyle MP (Labour, Chorley) 
Angus Robertson MP (SNP, Moray) 
Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 




