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Notes 

Numbering of documents 

Three separate numbering systems are used in this Report for European Union 
documents: 
 

Numbers in brackets are the Committee’s own reference numbers. 
 
Numbers in the form “5467/05” are Council of Ministers reference 
numbers. This system is also used by UK Government Departments, by the 
House of Commons Vote Office and for proceedings in the House. 
 
Numbers preceded by the letters COM or SEC are Commission reference 
numbers. 

 
Where only a Committee number is given, this usually indicates that no official 
text is available and the Government has submitted an “unnumbered 
Explanatory Memorandum” discussing what is likely to be included in the 
document or covering an unofficial text. 

Abbreviations used in the headnotes and footnotes 

EC (in “Legal base”) Treaty establishing the European Community 
EM Explanatory Memorandum (submitted by the Government to the 

Committee) 
EP European Parliament 
EU (in “Legal base”) Treaty on European Union 
GAERC General Affairs and External Relations Council 
JHA Justice and Home Affairs 
OJ Official Journal of the European Communities 
QMV Qualified majority voting 
RIA Regulatory Impact Assessment 
SEM Supplementary Explanatory Memorandum 

Euros 

Where figures in euros have been converted to pounds sterling, this is normally 
at the market rate for the last working day of the previous month. 

Further information 

Documents recommended by the Committee for debate, together with the times 
of forthcoming debates (where known), are listed in the European Union 
Documents list, which is in the House of Commons Vote Bundle on Mondays and 
is also available on the parliamentary website. Documents awaiting 
consideration by the Committee are listed in “Remaining Business”: 
www.parliament.uk/escom. The website also contains the Committee’s Reports. 
 
Letters sent by Ministers to the Committee about documents are available for 
the public to inspect; anyone wishing to do so should contact the staff of the 
Committee (“Contacts” below). 

Contacts 

All correspondence should be addressed to the Clerk of the European Scrutiny 
Committee, House of Commons, 7 Millbank, London SW1P 3JA. The telephone 
number for general enquiries is (020) 7219 3292/5465. The Committee’s email 
address is escom@parliament.uk 
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1  Use of cat and dog fur 

(28075) 
15674/06 
+ ADD 1–2 
COM(06) 684 

Draft Regulation banning the placing on the market and the import 
of or export from the Community of cat and dog fur and products 
containing such fur 

 
Legal base Articles 95 and 133EC; co-decision; QMV 
Department Environment, Food and Rural Affairs 
Basis of consideration SEM of 10 May 2007 
Previous Committee Report HC 41–v (2006–07), para 2 (10 January 2007) 
To be discussed in Council 11–12 June 2007 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 

Background 

1.1 According to the Commission, there is evidence that cat and dog fur is currently 
entering the Community and being traded, without being declared as such. Moreover, 
since it is not readily distinguishable from other kinds of fur, and tends to be less expensive, 
there has been an incentive to fraudulent labelling, leading to concerns that consumers 
could unwittingly buy fur or products made from cats and dogs. In addition, it says that 
these concerns have led a number of Member States to introduce national measures, and 
that increasing public awareness of the problem is likely to result in further action, which 
could lead to a fragmentation of the internal market.  

1.2 It therefore put forward in November 2006 this draft Regulation, which would ban the 
placing on the market, and the import to or export from the Community, of fur from cats 
and dogs (and of products made from them). It would also require information on new 
methods for detecting the species of origin to be made available to the Commission and 
exchanged between Member States, with a view to establishing common detection 
methodologies at Community level.  

1.3 In our Report of 10 January 2007, we noted that the Government had welcomed the 
proposal, but had pointed out that the EC Treaty does not enable the Community to 
legislate on the basis of ethical considerations, and that the proposal’s legal basis rests on 
the need to prevent obstacles which might affect the functioning of the internal market. It 
had added that there is no substantial evidence that cat and dog fur (or items containing 
them) are being imported or are on sale in the UK, and that national legislation already 
prohibits the keeping of animals solely or primarily for the value of their fur. Also, 
members of the British Fur Trade Association had voluntarily undertaken not to trade in 
domestic cat and dog fur, and were concerned that the proposal would lead to the general 
banning of fur from the Community market.  

1.4 We also noted that a partial Regulatory Impact Assessment had highlighted the 
difficulties of quantifying the extent of the present trade, and hence of assessing the 
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potential costs and benefits of the proposal. Moreover, the costs would depend upon the 
degree of enforcement envisaged: thus, if attention was concentrated on imports from third 
countries of items most likely to contain cat and dog fur, the Assessment suggested that 
about £2.6 billion of import trade would be covered in the UK, whereas some £9.5 billion 
of imports would be affected if all potential products were covered. In short, there is a clear 
trade-off between the degree of enforcement and the likely costs. In view of this, and the 
fact that the Government intended to produce a further Assessment, we said that we would 
take a further view on it at that stage.  

Supplementary Explanatory Memorandum of 10 May 2007 

1.5 We have received jointly from the Minister for Local Environment, Marine and Animal 
Welfare at the Department of Environment, Food and Rural Affairs (Mr Ben Bradshaw) 
and the Minister for Trade, Investment and Foreign Affairs at the Department of Trade 
and Industry (Mr Ian McCartney) a supplementary Explanatory Memorandum of 10 May 
2007, enclosing an updated Regulatory Impact Assessment. The latter appears to add little 
to the earlier Assessment provided by the Ministers in December 2006, but, in their 
supplementary Explanatory Memorandum, they confirm that, on the basis that there is no 
substantiated evidence that cat and dog fur (or items containing them) are being imported 
or are on sale in the UK, and in the absence of agreement on a fully comprehensive testing 
regime, the Government intends to adopt a “light touch” approach to enforcement. Thus, 
action would be taken only when clear cut evidence of attempts to breach a ban is found 
during physical examination checks for other enforcement purposes. 

Conclusion 

1.6 We have noted the continuing difficulty of assessing the potential costs and benefits 
of this proposal, but that the Government intends to adopt a “light touch” to 
enforcement. In view of the probability that cat and dog fur are not being used in the 
UK, this strikes us as a sensible and proportionate approach. However, as the costs of 
any such action would fall, not just on HM Revenue and Customs, but on traders as 
well, we would like to be clear that there is no risk of the UK being put under pressure 
subsequently by the Commission to take a more proactive approach. We would be 
grateful therefore if the Ministers could provide us with the necessary reassurance. 
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2  Maritime safety 

(27218) 
5171/06 
COM(05) 589 

Draft Directive amending Directive 2002/59/EC establishing a 
Community vessel traffic monitoring and information system 

 
Legal base Article 80(2) EC; co-decision; QMV 
Department Transport 
Basis of consideration Minister’s letter of 14 May 2007 
Previous Committee Report HC 34–xviii (2005–06), para 8 (8 February 2006) and 

HC 34–xxx (2005–06), para 2 (24 May 2006) 
To be discussed in Council 7–8 June 2007 
Committee’s assessment Politically important 
Committee’s decision Not cleared. Further information awaited 

Background 

2.1 Directive 2002/59/EC established a Community vessel traffic monitoring and 
information system aimed at preventing damage to marine and coastal environments by 
making shipping safer. The Commission proposes this draft Directive to amend some of 
the existing provisions of Directive 2002/59/EC — notably in respect of technical 
requirements for information interchange, declarations concerning the carriage of 
dangerous or polluting goods, suspect vessels, places of refuge and comitology1 — and to 
introduce new provisions — notably in respect of carriage of Automatic Identification 
System (AIS) equipment on board fishing vessels and measures in ice conditions.  

2.2 When we considered this proposal last, in July 2006, we reported that: 

• on consideration the Government did not think that the Commission’s proposal 
falls foul of the subsidiarity principle; 

• the Government had sought with like-minded Member States to reduce the cost 
impact on the fishing industry by ensuring that the requirement to carry AIS 
equipment is phased in over a number of years after the draft Directive comes into 
force; 

• the Government and a number of other Member States was continuing to argue 
strongly against an explicit reference to the draft Directive on civil liability and 

 
1 Comitology is the system of committees which oversees the exercise by the Commission of legislative powers 

delegated to it by the Council and the European Parliament. Comitology committees are made up of representatives 
of the Member States and chaired by the Commission. There are three types of procedure (advisory, management 
and regulatory), an important difference between which is the degree of involvement and power of Member States’ 
representatives. 
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financial securities of shipowners, which is not currently under Council 
discussion;2  

• provisions on places of refuge for vessels in distress had been satisfactorily 
amended; 

• new wording for the provision on measures in ice conditions was satisfactory; and 

• a general approach was to be adopted at the June 2006 Transport Council. 

But we said that before considering the document further we wished to have: 

• a promised Regulatory Impact Assessment, which we assumed would take account 
of the Department’s informal consultations with the industry; and 

• the English version of the Commission’s own impact assessment requested 
previously.3 

The Minister’s letter 

2.3 The Minister of State, Department of Transport (Dr Stephen Ladyman) writes now to 
tell us first of developments on the proposal. He says that on 25 April 2007 the European 
Parliament’s plenary first reading of the draft Directive adopted 62 amendments to the 
Commission’s text. The Government has concerns about a substantial number of the 
amendments as they are not consistent with the text on which the Council achieved a 
general approach and as, rather than improving on that text, they are less acceptable to the 
Government.  

2.4 The Minister continues that the concerns — many of which are on points of substance, 
rather than mere detail — relate to amendments dealing with a range of subjects, including 
carriage of AIS on fishing vessels, dangerous and polluting goods, financial guarantees and 
compensation, long range identification and tracking, rights of navigation in Member 
States’ waters and the timetable for SafeSeaNet.4 The European Parliament’s amendments 
are being discussed by the Council Working Group this month. The Government is 
working with the Presidency and other Member States to defend the improvements which 
are encapsulated in the Council’s general approach text, and which were an acceptable 
result for the UK, and to reject the unhelpful amendments proposed by the European 
Parliament. He says that the Government does not expect these amendments to be 
included in the political agreement, which the Presidency is hoping to secure at the 
Transport Council on 7–8 June 2007.  

2.5 Turning to the question of impact assessments the Minister tells us that in the event the 
Commission did not translate its assessment into English (their own Guidelines for Impact 
Assessment specify that these can be produced in English, French or German and do not 

 
2 See (27271) 5907/06: HC 34–xxi (2005–06), para 6 (8 March 2006). 

3 See headnote. 

4 A “European Platform for Maritime Data Exchange between Member States’ maritime authorities”. The main 
objective is to aid the collection, dissemination and harmonised exchange of maritime data. The network assists 
communication between authorities at local/regional level and central authorities, thus contributing to prevention 
of accidents at sea and, by extension, marine pollution. 
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require them to be translated). Nevertheless he now provides the further information 
promised in his Explanatory Memorandum in the Government’s own draft partial 
Regulatory Impact Assessment. 

2.6 The Minister notes that: 

• the main focus of the Regulatory Impact Assessment is on the mandatory carriage 
of AIS equipment on fishing vessels as the other elements of the draft Directive are 
unlikely to have a financial impact; 

• this part of the draft Directive aims to reduce the number of fishermen’s lives lost, 
but this will have a financial cost to the fishing industry of installing the equipment; 

• the Government will be developing the Regulatory Impact Assessment in due 
course, in discussion with the fishing industry; 

• the industry is aware of this proposal as the issue of mandatory carriage of AIS has 
been raised by the Government in the Fishing Industry Safety Group’s Fishing 
Safety Technical Operations Group in January 2006; 

• throughout the negotiating process the Government’s national position has been 
informed by what it understands to be the concerns of the fishing industry, most 
especially the anticipated costs to the fishing industry; and 

• some — although not all — other Member States have also indicated that the cost 
to their fishing industry was an important consideration. 

We note that the partial Regulatory Impact Assessment observes that there is little practical 
basis for assessing the benefits of AIS for fishing vessels. However an estimate of costs is 
made and we annex that part of the partial Regulatory Impact Assessment. 

Conclusion 

2.7 We are grateful to the Minister for his report of where matters now stand. We note 
that there has been little consultation yet with the fishing industry on the AIS issue. We 
note also that the Presidency hopes to achieve political agreement on this measure at 
the Transport Council of 7–8 June 2007.  

2.8 We are concerned that unhelpful amendments from the European Parliament may 
lead to an unsatisfactory text and we urge the Government not to be rushed into a 
political agreement. 

2.9 We do not clear the document and before considering it again we should like to 
have: 

• an account of the outcome of negotiations of the European Parliament 
amendments; and  

• a description of agreed changes in the resulting text and an assessment of the 
then likely consequences, particularly for the fishing industry. 
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Annex: Extract from Department for Transport’s partial Regulatory 
Impact Assessment 

“Whereas estimates of the cost of Installing AIS equipment on fishing vessels vary, it is 
clear that these costs would have to be met by the owners of fishing vessels, many of whom 
are operating at the margins of economic viability, and the extra burden, especially in the 
case of the smaller vessels in the size range (15–45 metres) which will be affected by the AIS 
carriage requirement, should not be understated. 

“The cost impact on the UK fishing industry as a whole is estimated at approximately 
£1.2m (£1400 per vessel for a fleet of c840 vessels). That does not include maintenance 
costs, which will be marginal. 

“In order to spread the impact on the industry Council has reached a provisional 
agreement to phase in the implementation of the AIS carriage requirement for existing 
vessels over 3 years starting with the larger vessels (where the cost will be proportionately 
less in terms of the other costs of operating and maintaining the vessel) working down to 
the smaller boats (where the costs of fitting AIS would be proportionately higher). So the 
annual cost to the industry in each year of the phase-in period will be approximately 
£400,000. Vessels built after the Directive comes into force will be required to be AIS 
equipped, the cost of the AIS equipment being de minimis in terms of the building and 
fitting-out costs of fishing vessels of 15 metres or more. 

“While the current average cost of the necessary equipment is in the order of £1,400, the 
price of the equipment should fall in real terms over the period of the phase-in given the 
increased volume of units required leading to lower unit costs of production and 
technological advances. 

“The Commission has advised Member States that the purchase of AIS equipment can be 
funded under the EFF (European Fisheries Fund) at a level of 40%, on condition that 
Member States make provision for it in their operational programmes.” 
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3  Free movement of products within the EU 

(28374) 
6313/1/07 
COM(07) 36 
 
+ ADD 1 
 
 
+ ADD 2 

Draft Regulation laying down procedures relating to the application 
of certain technical rules to products lawfully marketed in another 
Member State and repealing Decision 3052/95/EC 
 
Commission staff working document: Impact Assessment of the 
proposal 
 
Executive summary of the Impact Assessment 

 
Legal base Articles 37 and 95 EC; co-decision; QMV 
Department Trade and Industry 
Basis of consideration Minister’s letter of 9 May 2007  
Previous Committee Report HC 34–xi (2006–07), para 4 (28 February 2007) 
To be discussed in Council 21 May 2007  
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 

Previous scrutiny 

3.1 When we considered this draft Regulation in February,5 we noted that there is existing 
EC legislation which requires all Member States to comply with common requirements 
(“harmonised rules”) for certain products, such as animal and human food and railway 
rolling stock. But most products are not subject to harmonised rules and each Member 
State is free to have its own “technical rules” about, for example, the weight, size, 
composition, labelling and packaging of products manufactured in its area. 

3.2 We also noted that “the principle of mutual recognition” is that, unless there are 
exceptional reasons, a Member State (“the State of destination”) may not forbid the sale of 
a product in its territory, even if it is manufactured according to technical rules that differ 
from those of the State of destination, if the product: 

• is lawfully marketed in one or more other Member States; and 

• is not subject to EC legislation creating harmonised rules. 

Exceptionally, the State of destination may prohibit the import if it can show that 
restrictions on the sale are justified on the grounds specified in Article 30 of the EC Treaty 
(such as the protection of human health) or there are overriding requirements of general 
public importance recognised by the case law of the European Court of Justice (ECJ) (such 
as the prevention of tax evasion or the protection of the environment). 

 
5 See headnote. 
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3.3 In the Commission’s view, there are fundamental weaknesses in the Community’s 
present arrangements because: 

• many businesses and national authorities are unaware of the principle of mutual 
recognition; 

• there is legal uncertainty about the products to which mutual recognition applies; 

• there is widespread uncertainty about the burden of proof — businesses and 
national authorities often believe that the onus is on the producer to show that the 
imported product affords a level of protection equal to that required for an 
equivalent domestic product, whereas the onus is on the national authority to 
prove that the restriction on the import is justified; and 

• it is difficult for businesses to find out in advance whether the national authority of 
another Member State will apply the principle of mutual recognition to a product. 

So the Commission has proposed this draft Regulation. 

3.4 Article 2 provides that the Regulation is to apply where a Member State decides, on the 
basis of a “technical rule”, to ban or require the modification of products which are lawfully 
marketed in another Member State.  

3.5 Article 4 requires a national authority which intends to ban or require the modification 
of an imported product to send the producer a notice specifying the technical rule on 
which the decision would be based and giving evidence of why the intended decision is 
proportionate and justified on the grounds listed in Article 30 of the EC Treaty or by 
reference to another overriding requirement in the public interest. The producer is given 
20 days to comment. The national authority must then send the producer notice of a firm 
decision to ban or require modification of the product and tell the producer how to appeal 
against the decision. 

3.6 Articles 7 and 8 require Member States to designate one or more “Product Contact 
Points”. Product Contact Points would, on request, supply information about, for example, 
national technical rules; and available remedies in the event of a dispute between producers 
and the national authorities. 

3.7 Article 10 requires Member States, on request, to send the Commission a report on the 
implementation of the Regulation and information about any notices of intention or 
decision to ban or require the modification of products. (Article 12 repeals the existing 
requirement to report national technical rules.)6 Article 10 also requires the Commission to 
make a report to the European Parliament and the Council on the implementation of the 
Regulation within five years of its commencement. 

3.8 The Commission estimates that the Regulation would not add to the costs of producers 
or distributors and would increase the economic growth of the EC. Compliance with the 
Regulation would increase the administrative costs of Member States by an unquantified 
amount. 

 
6 Council Decision 3052/95/EC. 
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3.9 The Minister for Trade, Investment and Foreign Affairs at the Department of Trade 
and Industry (Mr Ian McCartney) told us that the Government supported the principles 
behind this Regulation. But it is important for Member States to be able to take action 
swiftly, especially when there is a genuine threat to public safety. It was not clear how the 
provisions of the draft Regulation, such as those on the twenty-day standstill period, would 
interact with national measures. So the Government would be consulting interested 
organisations about the proposal.  

3.10 We recognised the benefits of reducing uncertainty about the application of the 
principle of mutual recognition and removing unjustified obstacles to the free movement 
of goods within the internal market. We understood, therefore, why the Government 
supports this proposal in principle. We welcomed the Government’s intention of obtaining 
the views of businesses, consumers’ organisations and others before it reaches conclusions. 
Accordingly, we kept the draft Regulation under scrutiny pending information from the 
Minister on the results of the public consultations; the conclusions of the Government’s 
further analysis of the proposal; the progress of the negotiations; and information about 
who will be the national authorities and Product Contact Points in the UK. 

The Minister’s letter of 9 May 2007 

The progress of the negotiations 

3.11 The Minister says that: 

“Negotiations have moved extremely swiftly. The German Presidency has signalled 
its firm intention to reach agreement on a General Approach for the text of the 
proposal at the May 21 Competitiveness Council. The UK has expressed concern 
over the speed at which the text has been negotiated, due to concern that potential 
benefits may be missed and potential problems not fully addressed. However … 
almost all Member States have given their support to the Regulation.” 

Interaction between the proposed Regulation and national laws 

3.12 The Government identified four main concerns about the interaction between the 
draft Regulation and national laws on: the hallmarking of precious metals; the safety of 
goods; and bans and prohibitions on certain products (such as flick-knives). The Minister 
says that: 

“A Text has now been proposed which would address most of these concerns … We 
have been working actively with the Presidency and the Commission to ensure that 
the final text fully addresses all the issues [of concern to the UK]. Naturally, given 
that the scope of the Regulation is potentially so wide and the text is still developing, 
it would be better to have more time to consider the ramifications of particular 
proposals, in greater depth.” 

3.13 The Minister tells us that the European Parliament is expected to complete its First 
reading of the draft Regulation in November. 
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Results of public consultations 

3.14 The twelve-week period for the Government’s consultations does not end until 23 
May, two days after the meeting of the Competitiveness Council. Respondents were 
encouraged to reply quickly. The Minister says that levels of response so far have been 
modest and broadly in favour of the draft Regulation. 

National authorities and Product Contact Points in the UK 

3.15 The Minister tells us that the vast majority of enforcement related to the proposed 
Regulation would be done by local authority Trading Standards Officers, in the case of 
consumer goods, and the Health and Safety Executive, in the case of non-consumer goods.  

3.16 The Government has not yet decided who should be the Product Contact Points for 
the UK. 

Conclusion 

3.17 We are grateful to the Minister for his helpful progress report. Clearly, a great deal 
of effort has already been devoted to identifying the key issues for the UK and seeking 
solutions to problems with the help of the Presidency and the Commission. We note 
that the Government believes that it would be better if there were more time to consider 
the issues. We do not know what will be in the text which will be put to the Council for 
agreement on 21 May. We are not aware of a sufficient reason for pushing for an 
agreement on that occasion (indeed, the European Parliament is not expected to 
complete its first reading of the measure until November).  

3.18 We consider it essential that Member States have enough time to consult on draft 
legislation and negotiate the details; and equally essential that national parliaments 
should have access to revised texts in good time to scrutinise them thoroughly. We are 
not satisfied that enough time has been allowed for either purpose in this case. We 
shall, therefore, keep the document under scrutiny until the Minister assures us that the 
Government has had enough time to complete its work on the draft Regulation; and 
until we have seen and completed our examination of a revised text which reflects the 
changes made in the negotiations.  
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4  Value added taxation 

(26118) 
14248/04 
COM(04) 728 

Draft Directive amending Directive 77/388/EEC with a view to 
simplifying value added tax obligations 
 
Draft Directive laying down detailed rules for the refund of value 
added tax, provided for in Directive 77/388/EEC, to enable taxable 
persons not established in the territory of the country but 
established in another Member State 
 
Draft Regulation amending Regulation (EC) No 1798/2003 as regards 
the introduction of administrative cooperation arrangements in the 
context of the one-stop scheme and the refund procedure for value 
added tax 

 
Legal base Article 93 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 10 May 2007 
Previous Committee Reports HC 38–ii (2004–05), para 5 (8 December 2004), HC 

34–vi (2005–06), para 12 (19 October 2005), HC 34–xi 
(2005–06), para 7 (23 November 2005), HC 34–xx 
(2005–06), para 13 (1 March 2006) and HC 34–xxviii 
(2005–06), para 6 (10 May 2006) 

To be discussed in Council 5 June 2007 
Committee’s assessment Politically important 
Committee’s decision One draft Directive and draft Regulation not cleared, 

other draft Directive cleared 

Background 

4.1 In 2003 the Commission published a programme for improving the operation of the 
value added tax (VAT) system within the context of the internal market.7 The three 
legislative proposals in this document were presented by the Commission in October 2004 
as a package dealing with simplification of VAT on cross-border supplies under that 
programme. They are: 

• a draft Directive to introduce an electronic one-stop scheme for VAT, a 
technologically-based compliance framework which would allow businesses 
trading across borders to deal predominantly with a single tax authority, to give 
Member States more flexibility in setting thresholds and to provide for other 
simplification measures; 

 
7 (24978) 13853/03: see HC 42–i (2003–04), para 1 (3 December 2003). 
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• a draft Directive to provide detailed rules for the refund procedure for businesses 
established in one Member State, where VAT is incurred by them in another 
Member State; and 

• a draft Regulation to amend administrative cooperation arrangements to support 
the one-stop scheme and refund procedure. 

4.2 Our predecessors and we have considered these several times, most recently in May 
2006, in the light of the outcome of the Department’s consultations and other matters the 
Government had reported to us. We noted that progress on negotiating the draft Directive 
on simplification through a one-stop scheme was slow, that satisfactory progress on the 
draft Directive on cross-border refund procedures was faster, that UK business is anxious 
to see the cross-border refund procedures introduced quickly and that there was a 
possibility that the latter draft Directive would be taken out of the package and adopted 
separately. We have asked to be kept informed of developments, particularly on issues 
related to refund procedure and threshold matters.8 

The Minister’s letter 

4.3 The Financial Secretary to the Treasury (John Healey) writes now to tell us there has 
been very little real progress on the proposed Directive on the one-stop scheme and 
thresholds. By contrast, the technical work on the proposed Directive to reform the 
existing cross-border refund procedure is almost concluded. He says that there is the 
possibility that the German Presidency will now push for agreement to that draft Directive, 
while technical work on the other elements of the legislative package continues. 

4.4 The Minister comments that the proposed changes to the cross-border refund 
procedure will greatly improve the current system from a business perspective, and 
reminds us that this proposed reform is something UK business wants and has been urging 
for some time. He suggests that if it is proposed that this proposal be agreed separately, and 
to a quicker timescale than for the other elements of this legislative package, the 
Government would wish to concur. 

Conclusion 

4.5 We are grateful to the Minister for this information on where matters now stand on 
this legislative package. We note the probable utility of the reform to the cross-border 
refund procedures and are content to clear now this element of the document. 

4.6 However we remind the Minister that the other two elements of the document, the 
draft Directive on a one-stop scheme etc and the draft Regulation, remain uncleared 
and that we will expect further reporting in due course, including on the issue of 
thresholds. 

 
 

 
8 See headnote. 
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5   Incorporating the Prüm Treaty into EU law 

(28409) 
6566/07 
— 

Draft Decision on stepping up cross-border cooperation, particularly 
in combating terrorism and cross-border crime 

 
Legal base Articles 30(1)(a) and (b), 31(1)(a), 32 and 34(2)(c) EU; 

consultation; unanimity 
Department Home Office 
Basis of consideration Minister’s letter of 11 May 2007  
Previous Committee Report HC 41–xviii (2006–07), para 6 (25 April 2007) and HC 

41–xii (2006–07), para 6 (7 March 2007) 
To be discussed in Council 12 June 2007  
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 

Previous scrutiny 

5.1 In May 2005, seven Member States signed the Treaty of Prüm.9 Its purpose is to 
increase the signatories’ effectiveness in combating terrorism, cross-border crime and 
illegal migration by greater cooperation. Since then, eight more Member States have 
notified their intention to join the Treaty.10 Jointly, they have proposed this draft Council 
Decision.  

5.2 It reproduces, with few differences, the provisions of the Prüm Treaty on police and 
judicial cooperation in criminal matters for which the EU Treaty provides a legal base (it 
omits the provisions on illegal migration and other matters which fall within the scope of 
the EC Treaty). The most notable features of the draft Decision are the provisions giving 
Member States the right of access to the DNA, fingerprint and vehicle registration 
databases of other Member States and the provisions on the processing and protection of 
the data. 

5.3 When we considered the proposal in March,11 the Parliamentary Under-Secretary of 
State at the Home Office (Joan Ryan) told us that the Government broadly welcomed the 
proposed Decision. It was considering in detail the data protection provisions and the cost 
to the UK of implementing the Decision. 

5.4 We asked the Minister to tell us: 

 
9 The English version refers to the document as a “Convention”; but the versions in other languages describe it as a 

“Treaty”. In this Report, we refer to it as the Prüm Treaty. The signatories were Austria, Belgium, France, Germany, 
Luxembourg, the Netherlands and Spain.  

10 The eight are: Bulgaria, Finland, Italy, Portugal, Romania, Slovakia, Slovenia and Sweden. 

11 See HC 41–xii (2006–07), para 6 (7 March 2007). 
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a) Why the Government had not become a party to the Prüm Treaty and if it would now 
wish to become a party if the Decision were not adopted. 

b) The outcome of the Government’s work on the likely cost of implementing the draft 
Decision. 

c) Why the Framework Decision on the exchange of information and intelligence 
between law enforcement authorities, which was adopted by the Council last 
December, does not make sufficient provision for police cooperation and why the 
incorporation of some of the provisions of the Prüm Treaty is needed in addition. 

d) Whether the proposed Data Protection Framework Decision would take precedence 
over the draft Decision if there were a conflict between the data protection provisions 
of the two measures. 

5.5 The Minister replied on 19 April. In our view, her letter answered some of our 
questions, but did not answer others and prompted further enquiries. Accordingly, we 
asked the Minister: 

• to answer our previous question about why the Government did not become a 
party to the Prüm Treaty; 

• to explain why the DNA, fingerprint and vehicle registration data could not be 
provided under the Framework Decision on the exchange of information and 
intelligence between law enforcement authorities; and 

• if she would seek an amendment to the draft Decision to make it explicit, in the 
event of an overlap between the provisions of the Council Decision and the Data 
Protection Framework Decision, which of them is to take precedence.12 

The Minister’s letter of 11 May 2007 

5.6 The Minister tells us that the Government seriously considered becoming a party to the 
Prüm Treaty. It decided not to do so because of the Treaty’s provisions on immigration 
and some other matters. The Government believes, however, that the provisions 
incorporated in the draft Decision would help law enforcement authorities detect, prevent 
and investigate terrorism and cross-border crime.  

5.7 The Minister says that the Framework Decision on the exchange of information and 
intelligence between law enforcement authorities provides a legal framework for the 
sharing of data on DNA, fingerprints and vehicle registration. But it does not make the 
necessary detailed provision to put the exchange into practice. The draft Decision contains 
the detailed provision. 

5.8 The Government does not think that it is appropriate at the moment to seek an 
amendment making it explicit which provision is to take precedence in the event of an 
overlap between the data protection provisions of the draft Decision and the proposed 
Data Protection Framework Decision (DPFD). The Minister says that, at present, it is not 

 
12 See HC 41–xviii (2006–07), para 6 (25 April 2007). 
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possible to comment definitively on the relationship between the two sets of data 
protection provisions because both texts are still being negotiated. But, on the basis of the 
current drafts, the Government believes that there would be no conflict. The Minister says: 

“the draft Council Decision on Prüm would simply supplement the data protection 
safeguards set out in the DPFD. Where these are stricter we would expect the draft 
Council Decision on Prüm to apply over and above the DPFD.” 

She also says that: 

“We are in further negotiations over the data protection provisions so that they are 
consistent with UK national law and operational processes.” 

5.9 Article 12 of the draft Decision would require a Member State to give another Member 
States access to its vehicle registration data. The Minister tells us that she believes that: 

 “the recitals and subsequent implementing agreement will ensure that the 
application of Article 12 will focus on the exchange of data for the purposes of 
tackling serious crime”.  

5.10 The draft will be discussed again at a meeting in Brussels on 22 May. The German 
Presidency will seek agreement to the draft Decision at the JHA Council on 12 June. 

Conclusion 

5.11 We are grateful to the Minister for the further information she has provided. We 
remain concerned, however, about the data protection provisions of the draft Decision. 
The Minister tells us that there will be further negotiations to make them consistent 
with UK law and practice; that it is impossible to comment definitively on the 
relationship between the data protection provisions of the draft Decision on Prüm and 
the proposed Data Protection Framework Decision; but the Government “believes” 
there would be no conflict between the two. It seems to us, therefore, that there remains 
a lot of uncertainty about the data protection provisions. Leaving uncertainty to persist 
on such an important matter is not satisfactory. Yet the Presidency is pressing for 
agreement to the draft Decision on 12 June. We question whether that deadline would 
allow sufficient time for the proper completion of the negotiations on the data 
protection provisions; and we are not aware of any sufficient reason why it is 
imperative for the Council to reach agreement on 12 June. 

5.12 We should be grateful for the Minister’s further comments on those points and for 
a progress report on the meeting to be held on 22 May. We do not understand the 
Minister’s remarks about Article 12; in particular, will the Article apply only for the 
purposes of detecting, preventing and investigating serious crimes and, if so, how 
would that be achieved?  

5.13 Pending receipt of the further information we have requested, we shall keep the 
draft Decision under scrutiny. 
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6  Procedural rights in criminal proceedings 

(a) 
(28349) 
5119/07 
— 
 
(b) 
(28350) 
5872/07 
— 
 
(c) 
(28516) 
7602/07 
— 
 
(d) 
(28515) 
7349/07 
— 
 
(e) 
(28581) 
8545/07 
— 
 
(f) 
(28535) 
8200/07 
— 

 
Draft Council Framework Decision on certain procedural rights in 
criminal proceedings throughout the European Union 
 
 
 
Draft Resolution of the Member States meeting within the Council 
on practical action to promote fairness in criminal proceedings with 
particular reference to access to free legal aid and to an interpreter 
 
 
Draft Council Framework Decision on certain procedural rights in 
criminal proceedings throughout the European Union 
 
 
 
Draft Resolution of the Member States meeting within the Council 
on practical action to promote fairness in criminal proceedings with 
particular reference to access to free legal aid and to an interpreter 
 
 
Draft Council Framework Decision on certain procedural rights in 
criminal proceedings throughout the European Union 
 
 
 
Observations by the Council of Europe on a new version of the 
proposal for a Council Framework Decision on certain procedural 
rights in criminal proceedings throughout the European Union 

 
Legal base (a), (c) and (e) Article 31(1)(c) EU; consultation; 

unanimity; (b) and (d) 
Deposited in Parliament (c) and (d) 3 April 2007 

(e) 27 April 2007 
(f) 12 April 2007 

Department Office for Criminal Justice Reform 
Basis of consideration EM of 11 May 2007 
Previous Committee Report (a) and (b) HC 41–xii (2006–07), para 7 (7 March 

2007) and see HC 34–xl (2005–06), para 7 (1 
November 2006); (27268) 15432/06 HC 34 xxxiv 
(2005–06) para 15 (5 July 2006); HC 34–xxvi (2005–
06) para 14 (26 April 2006); HC 34–xxi (2005–06), 
para 18 (8 March 2006) 
(c) to (f) None  

To be discussed in Council Justice and Home Affairs Council 12–13 June 
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Committee’s assessment Legally and politically important 
Committee’s decision (a) — (c) and (f) cleared; (d) and (e) not cleared but 

agreement need not be withheld pending 
consideration 

Background 

6.1 In our consideration of earlier versions of the draft Framework Decision on procedural 
rights in criminal proceedings, we shared the doubts of the previous Committee (and also 
of Austria, the Czech Republic, Denmark, Ireland, Malta and Slovakia) as to whether the 
proposal was properly based on Article 31(1)(c) EU,13 since it would have applied also to 
purely internal cases where no question of judicial cooperation or of recognition and 
enforcement in another jurisdiction could arise. The Attorney General (Lord Goldsmith 
QC) subsequently informed us that at the Council Working Group meeting on 6 March 
2006, Member States agreed that there was no evidence, having regard to actual cases, that 
the draft Framework Decision was in fact required to facilitate cooperation, and that at the 
JHA Council in June 2006, a number of Member States continued to object on principle 
that there was no basis in the treaties for “such intrusion into wholly domestic situations”.  

6.2 The Attorney General informed us that, several Member States, including the UK, also 
expressed concern (as we had ourselves) about the justification for, and dangers of, creating 
parallel and overlapping European jurisdictions on human rights and drew attention to the 
serious concerns which had been expressed in this regard by the Council of Europe to the 
Austrian Presidency.  

6.3 In the course of 2006 the Council agreed to consider a non-binding text in the form of a 
draft resolution based on a proposal by the United Kingdom, the Czech Republic, Ireland, 
Malta, Cyprus and Slovakia, with a package of other practical measures to enhance 
compliance with the European Convention on Human Rights (ECHR). The question of 
whether to proceed by way of a binding Framework Decision or a non-binding resolution 
was to be left until later.  

6.4 We strongly supported the efforts by the Government to promote a resolution instead 
of a draft Framework Decision. We considered that the Explanatory Memorandum 
submitted by the Attorney General on 26 February 2007 amply demonstrated the dangers 
of devising at EU level a system of rules in an area which has long been occupied by the 
ECHR. In his Explanatory Memorandum the Attorney General noted a number of 
divergences from the principles of the ECHR in the text of the Framework Decision and 
explained that, by contrast, the draft resolution was designed to encourage Member States 
to take practical measures based on recognised good practice (often deriving from ECHR 
case law) to improve compliance with the basic criminal procedural standards which are 
set out in Article 6 ECHR. 

6.5 We held the documents under scrutiny pending a further account from the Attorney 
General on developments. In the meantime we noted that in her statement on the Justice 

 
13 Article 34(1) provides for common action on judicial cooperation in criminal matters, which may include (Article 

34(1)(c)) “ensuring compatibility in rules applicable in the Member States, as may be necessary to improve such 
cooperation”. 
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and Home Affairs Council on 19–20 April the Parliamentary Under-Secretary of State at 
the Home Office (Joan Ryan) said that there had been a “lengthy discussion” of the draft 
Framework Decision and that the Government had argued strongly for limiting the scope 
of the Framework Decision to European Arrest Warrant (EAW) cases (i.e. those involving 
extradition to a Member States), with action on wholly domestic cases to be pursued “via a 
package of concrete practical measures, backed by a strong political resolution”. The 
Minister stated that the Presidency had put forward an oral proposal along these lines, but 
including a review clause and a commitment to examine whether there “could legally be a 
formal opt-in allowing some Member States to apply the Framework Decision to domestic 
cases” and also to “work to try to define ‘cross-border’ more widely than the EAW”. The 
Minister added that the Presidency had set the June JHA as a deadline for “agreeing the 
main principles”.  

The revised proposals 

6.6 Further versions of the Resolution and Framework Decision have been produced, the 
current version of the Resolution being document (d) and of the Framework Decision 
being document (e). Document (f) is a set of observations by the Council of Europe on the 
relationship of the draft Framework Decision with provisions of the European Convention 
on Human Rights (ECHR). The earlier versions of the Framework Decision and 
Resolution (documents (a) to (c)) have now been superseded. 

The revised draft Resolution 

6.7 The revised draft Resolution (document (d)) is a proposal by the United Kingdom, the 
Czech Republic, Ireland, Malta, Cyprus and Slovakia for a resolution on practical action to 
promote fairness for those arrested or charged in criminal proceedings. The draft is in 
terms largely similar to those of the version we have already considered, but its scope 
appears to have been widened in that it now refers to “fairness for those arrested or charged 
in criminal proceedings”, whereas the previous version referred to “fairness in criminal 
proceedings with particular reference to access to free legal aid and to an interpreter”. 

6.8 As before, the Resolution provides for promoting full compliance with Articles 5 and 6 
ECHR as developed in the case law of the European Court of Human Rights, for 
disseminating the ECHR case law, for a national action plan to enhance and verify 
compliance with minimum standards in relation to the provision of information, legal aid 
and the assistance of interpreters and translators, and for extending and participating in 
peer evaluation mechanisms to safeguard key procedural rights in criminal proceedings. 

6.9  The revised draft invites the Commission to provide support and financial assistance 
for the introduction of facilities for the recording (by audio or video recording) of police 
interviews with suspects. The recommendation is significantly wider in scope than its 
predecessor, which referred only to the tape-recording of proceedings conducted through 
an interpreter. The recommendation would therefore apply to all cases where a suspect is 
interviewed, irrespective of any requirement for an interpreter. 
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The revised draft Framework Decision 

6.10  The revised text of the Framework Decision (document (e)) continues to make 
provision for rights to information, to contact a legal representative and to interpretation 
and translation, but a number of amendments have been made. The revised text is 
preceded by a covering note to the Council (and which appears to have been considered at 
the April JHA Council) setting out a list of outstanding questions. 

6.11 The covering note recalls that the fundamental question of the scope of the 
Framework Decision “has not yet been solved”, and sets out two options proposed by the 
Presidency. The first (‘Option A’) which is said to be “preferred by a large majority of 
delegations” would involve adoption of the Framework Decision together with the non-
binding Resolution. The second (‘Option B’) would involve limiting the scope of the 
Framework Decision to cross-border cases, in particular EAW cases, together with the 
Resolution. The covering note goes on to state: 

“The Presidency notes, however, that the issue of limitation to cross-border is a 
difficult one and does not have the support of most delegations at the moment. In 
addition, past attempts to find a workable definition for cross-border cases have not 
been successful.”14 

6.12 The covering note also records doubts expressed by the Commission on the 
compatibility of Article 3(1)(b) and Article 5 of the Framework Decision with the 
provisions of the ECHR.15  

6.13 The revised text of the draft Framework Decision is largely similar to the previous 
version which we have considered. The material changes appears to be as follows. The 
fourth recital appears to narrow the scope of the proposal since it no longer refers to 
extradition or the transfer of an arrested person to an international court. A new recital 
(6a) has been added to provide that the right of a person to defend himself or to examine 
and have examined witnesses against him may be “overridden” where this is “necessary in 
the interests of justice”. A seventh recital provides that the Framework Decision sets 
minimum standards and that nothing in it prevents Member States from adopting 
measures further to enhance the rights of the individual in criminal proceedings. 

6.14  Article 1 (which concerns the subject-matter and scope of the proposal) has been 
amended by the inclusion of a definition of “criminal proceedings”, these being defined as 
“any proceedings which could lead to a criminal penalty ordered by a criminal court”. 
Article 1 also now provides that the Framework Decision “extends” the rules defining the 
rights it establishes to proceedings for the execution of a European Arrest Warrant.  

6.15 As before, Article 1(4) provides that the meaning of those provisions of Articles 2 to 5 
of the Framework Decision which “correspond” to the rights guaranteed by the ECHR 
“shall be the same” as those laid down by the Convention and the case law of the European 

 
14 This is somewhat misleading. There do not appear to have been any attempts, in this context, to devise a definition 

of ‘cross-border cases’. Such attempts have been made in the context of civil measures under Article 65 EC, and 
appear to us to have been successful. 

15 This appears to relate to the concern expressed by the Council of Europe that the rights referred to have been 
qualified in the Framework Decision e.g. by referring to the ‘interest of justice’ and thus move away from the 
standards fixed by the European Court of Human Rights. 
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Court of Human Rights. Article 1(5) excludes disciplinary and administrative proceedings 
form the scope of the Framework Decision. The provision also excludes proceedings for 
“military offences” or for offences subject to military jurisdiction insofar as Member States 
have made a reservation under “section” 57 of the ECHR. 

6.16 Article 2(1) now refers expressly to a person arrested in connection with a criminal 
offence, and provides that he is to be informed of the reasons for the arrest and of relevant 
procedural rights which may be exercised at that stage. Article 2(2) deals separately with 
the rights of the person who is charged with a criminal offence. In such a case, the 
information to be given corresponds to that referred to in Article 6(3)(a) ECHR (i.e. “the 
nature and cause of the accusation”). Corresponding provision is made in a new Article 2a 
for proceedings under a European Arrest Warrant. 

6.17 Article 3(1) and 3(2) now refer separately to the rights of a person who is arrested and 
the rights of a person who is charged. Article 3(1) accordingly provides for a right to 
contact a legal representative on arrest and to have such a representative present during 
questioning, and to obtain legal assistance of his own choosing and, when the interests of 
justice so require, to be given such assistance free of charge. The right to have the 
opportunity of consulting a representative privately has now been qualified by a reference 
to the possibility of monitoring if the “interests of justice so require”. Where a person has 
been charged, Article 3(2) provides for rights similar to those under Article 6(3)(b), (c) and 
(d) ECHR relating to the preparation of the defence,16 legal assistance and the examination 
of witnesses. Corresponding provision is now made separately for EAW cases in Article 3a.  

6.18 Article 4 requires Member States to ensure that a person who is arrested or charged is 
provided with the free assistance of an interpreter if he does not understand or speak the 
language used in court, and is in substantially the same terms as the previous version. 
Again, separate provision is made in a new Article 4a for EAW cases.  

6.19 The rights to translation under Article 5 have now been qualified. First, the provision 
no longer refers to translation of those documents “necessary to ensure a fair trial” but to 
the “detention order, the indictment and the judgment”. Secondly, provision is made 
allowing only an “oral summary” of these documents “where compatible with the interests 
of justice”. Similar provision is made under a new Article 5a in relation to EAW cases. 

6.20 The remaining provisions of the Framework Decision are substantially unchanged. 

The observations by the Council of Europe  

6.21 Document (f) contains a series of critical observations on the draft Framework 
Decision by the Council of Europe Secretariat. The paper notes that the Council of Europe 
was asked by the General Secretariat of the Council on 22 March to provide a written 
opinion by 27 March on the new version of the Framework Decision. In our view quite 
understandably, the Council of Europe regrets the “extremely short deadline” it was given 
to prepare its observations. 

 
16 The discrepancy we noted between Article 6(3)(b) ECHR (refers to ‘adequate time and facilities’ for the preparation 

of his defence) and Article 3(2) of the Framework Decision which referred to ‘adequate time and opportunity’ has 
now been resolved by the adoption of the language of Article 6(3)(b) ECHR.  
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6.22 The paper recalls that, throughout the period of consultation, the Council of Europe 
Secretariat has emphasised the importance of ensuring coherence and consistency between 
the proposed Framework Decision and the ECHR, as interpreted by the European Court of 
Human Rights. The Council of Europe formulated three basic requirements. First, that the 
Framework Decision should be based on the existing ECHR standards and should “follow 
their wording as closely as possible”, secondly that there should be specific provisions 
ensuring consistency of interpretation of the Framework Decision with the ECHR “the 
application of which must never lead to a level of protection lower than that guaranteed by 
the ECHR” and, thirdly, that where the Framework Decision departs from the ECHR, it 
should be clearly stated whether its provisions are intended to set a higher standard, or 
merely to set out ways of complying with existing ECHR standards. 

6.23 The Council of Europe states that compliance with the first of these requirements has 
been reduced in the new draft. In this connection, it points to the “qualifications and 
restrictions” in Article 3(1)(b) and Article 5 “which tend to move these rights away from 
the standards of the ECHR and/or the Strasbourg court’s case-law”. 

6.24 The Council of Europe states that the second requirement “continues to be fulfilled in 
principle”, but that it would require more detailed examination to establish whether the 
provisions on interpretation are still sufficient to ensure coherence and consistency with 
the ECHR. 

6.25 The Council of Europe also states that, in the absence of a clear indication of the rights 
whose meaning and scope is still intended to correspond to the ECHR, “it is unfortunately 
no longer possible to conclude with certainty that the current draft fully meets the third 
requirement”. 

6.26 The Council of Europe notes that the third recital to the proposal states that no 
Member State may fail to meet the standards of the ECHR and questions the benefit of 
trying to depart from the ECHR wording and standards, knowing that in any event a case 
adjudicated at the domestic level will be liable to be made the subject of an application to 
the European Court of Human Rights. 

6.27 The Council of Europe concludes as follows: 

“In the light of the rather substantial amendments made to the draft Framework 
Decision, the lack of further information about their intent and the impossibility to 
carry out a more detailed examination within the very short deadline given, the 
Council of Europe Secretariat is regrettably not in a position to state that the present 
draft still contains sufficient safeguards to ensure coherence and consistency with the 
ECHR.”  

The Government’s view 

6.28 In a detailed and helpful Explanatory Memorandum of 11 May 2007, the Attorney 
General (Lord Goldsmith) informs us that the JHA Council concluded that there was 
general agreement for a non-binding political Resolution on practical measures and for a 
Framework Decision limited to European Arrest Warrant cases, and that there should be 
further consideration as to whether the Framework Decision could apply to a wider 
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category of cross-border cases, and that “subject to legal advice, if some form of option for 
covering domestic cases could be available for Member States that wished it”. 

6.29  The Attorney General notes that the proposed Framework Decision is based on 
Article 31(1)(c) EU which provides for “ensuring compatibility in rules applicable in the 
Member States as may be necessary to improve judicial co-operation in criminal matters”. 
The Attorney General informs us that the UK has entered a formal reservation regarding 
the necessity, and thus the legal base, for the Presidency text insofar as it covers domestic 
cases. The Attorney General explains that the UK will scrutinise the legal basis of any 
revised Framework Decision but considers that the “necessity” issue differs if the rules of 
the Framework Decision were to be limited to cases that are strictly cross-border in nature, 
that is, cases in which a European Arrest Warrant has been issued. The Attorney General 
adds that the Government is still not satisfied that the current version of the Framework 
Decision properly complies with the principle of subsidiarity, but that this position would 
not necessarily apply to a measure which was limited to cross-border cases, and that the 
Government will review the issue in the light of the final proposal. 

6.30 The Attorney General makes a number of detailed observations on the draft 
Framework Decision, pointing out that the fundamental definition of criminal proceedings 
in Article 1 remains unsatisfactory, and refers to the criticisms made by the Council of 
Europe in this regard. The Attorney General observes that it is unsatisfactory that the 
Framework Decision should leave this basic issue of scope to the ECJ.  

6.31 In relation to the comment by the Presidency that “past attempts to find a workable 
definition of cross-border cases have not been successful” the Attorney General notes that 
“this is precisely because previous drafts did not define cross-border cases as EAW cases 
but sought a wider scope”.  

6.32 The Attorney General considers that Article 1(4) remains unsatisfactory. It aims to 
secure consistency with the ECHR, but does not explain which provisions of the 
Framework Decision “correspond” to ECHR rights and draws our attention to the 
criticisms made in this regard by the Council of Europe. The Attorney General also 
considers Article 1(5) to be problematic for the UK since it only excludes military 
proceedings from the scope of the Framework Decision where a reservation has been made 
under Article 57 ECHR, and the UK made no such reservation when it ratified the ECHR 
in 1951 and cannot do so retrospectively.  

6.33 In relation to Article 2 the Attorney General notes that a distinction is now made 
between those who are arrested and those who are charged, and that this removes the 
confusion that existed in the previous version on the operation of rights under Articles 5 or 
6 ECHR. Nevertheless, it is also pointed out that there is a lack of certainty as to which 
rights are relevant at this stage of the procedure. Article 5 ECHR only requires information 
to be given on the reasons for the arrest. The Attorney General points out that the UK gives 
information about continuing procedural rights at the time of arrest but that “there 
remains a danger that the lack of clarity in this article could lead to interpretations by the 
ECJ and might cause costly changes to our arrangements”. As with similar problems 
concerning Articles 3, 4 and 5, the Attorney General notes that these could be avoided if 
the provisions were properly “tied back” to those of the ECHR. 
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6.34  In relation to the draft Resolution, the Attorney General points out that the most 
significant change is to make clear that the Commission should consider supporting States 
who wish to introduce tape-recording of all police interviews, noting that “practical 
experience shows that routine tape-recording of police interviews provides effective 
protection to suspects and to the police”.  

Conclusion 

6.35 We thank the Attorney General for again providing us with a helpful and 
informative Explanatory Memorandum. We agree with the points he has made and we 
recall our previous comment on the lack of wisdom of proceeding with a binding 
instrument, such as a Framework Decision, in a field which has long been occupied by 
the ECHR.  

6.36 This lack of wisdom is further demonstrated by the views of the Council of Europe, 
which we trust will be given proper consideration by the Council. We find it scarcely 
credible that a body with such experience and authority in the field of human rights 
should have been given a mere five days by the Council Secretariat in which to present 
an opinion on the compatibility of the proposal with the ECHR. We consider this to be 
as discourteous as it is inefficient. 

6.37 As for the substance of the comments by the Council of Europe Secretariat, we 
respectfully concur with them, and find it deeply troubling that “qualifications and 
restrictions” should have been placed on ECHR rights by the present proposal. Given 
the pre-existing duty of Member States to comply with the ECHR, adoption of a 
conflicting Framework Decision will serve no purpose other than to create confusion.  

6.38 We therefore again repeat our strong support for a Resolution, rather than a 
Framework Decision, as we believe this will minimise the risk of conflict with the 
ECHR and do more to promote the adoption of practical measures of benefit to the 
citizen.  

6.39 We note that the Presidency appears to be pressing for a political agreement on 
this proposal at the June JHA Council. In our view, the proposal is not in a fit state for 
adoption and we doubt it will be for some time. 

6.40 We clear documents (a) to (c) and (f), but shall hold documents (d) and (e) under 
scrutiny, but we indicate to the Attorney General that he need not withhold agreement 
to the Resolution in any event, and that agreement need not be withheld to the 
Framework Decision if it is confined to European Arrest Warrant cases (or other 
clearly cross-border cases) in the way the Attorney General has suggested, and if the 
difficulties with Article 1(4) and (5), and other divergences from the ECHR have been 
resolved. 
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7  Reform of fruit and vegetables regime 

(28318) 
5572/07 
+ ADD 1 
COM(07) 17 

Draft Council Regulation laying down specific rules as regards the 
fruit and vegetables sector and amending certain Regulations 

 
Legal base Articles 36 and 37EC; consultation; QMV 
Department Environment, Food and Rural Affairs 
Basis of consideration SEM of 8 May 2007 
Previous Committee Report HC 41–xii (2006–07), para 3 (7 March 2007) 
To be discussed in Council 11–12 June 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

7.1 The Community regime for fresh fruit and vegetables was first introduced in 1966, and 
its defining characteristic for many years was the extent to which it resulted in large-scale 
withdrawals of produce, followed in many cases by its destruction. As a result, the 
Commission drew up in 1996 proposals,17 aimed at increasing market orientation among 
growers and reducing reliance on withdrawals. In particular, this specified that financial 
support to producers organisations should be provided through operational programmes, 
and aimed at encouraging the use of environmentally friendly techniques and improving 
the marketing of produce. 

7.2 In January 2007, the Commission put forward this document, aimed at improving the 
sector’s competitiveness, increasing consumption, reducing fluctuations in producers’ 
incomes, protecting the environment, and reducing the administrative burden. In doing so, 
it suggested two key changes. The first sought to simplify the arrangements applying to 
producer organisations, in part to make membership of them more attractive, and 
suggested that the level of Community support should be increased from 50% to 60% in 
certain circumstances (for example, in areas where less than 20% of production is currently 
marketed through such organisations). In addition, the way in which the costs of produce 
withdrawn are reimbursed by the Community would be changed, so that, instead of 
receiving full reimbursement through Community Withdrawal Compensation Funds, 
producer organisations would be able, as part of so-called “crisis management”, to carry 
out withdrawals funded from their operational programmes on a 50:50 co-financing 
principle.  

7.3 The other key change proposed involved the abolition of coupled aids for certain 
products grown for processing, and the integration of fruit and vegetables into the Single 
Payment Scheme. The former would involve an increase in the national budgetary ceilings 

 
17 (16532) — : see HC 51–i (1995–96), para 4 (22 November 1995). 
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for the Single Payment Scheme in those (largely southern) Member States which have 
previously benefited from those aids, whilst the latter would entail a lifting of the current 
ban on growing fruit and vegetables on land used to support Single Payment Scheme 
payment claims. In addition, Member States would be allowed to set criteria under which 
they allocate new Single Payment Scheme entitlements, or new reference amounts to add 
to existing entitlements, to fruit and vegetable growers. 

7.4 In our Report of 7 March 2007, we noted the Government’s view that the proposals 
would constitute a major reform of the regimes in question, which currently involve an 
annual expenditure of €1.5 billion, most of which benefits Mediterranean producers.18 
Also, whilst the Government welcomed the proposed abolition of coupled processing aids, 
export refunds and withdrawals, it considered that the key issues for the UK were likely to 
centre around changes to the arrangements for financial assistance to the operational 
programmes of producer organisations, and the inclusion of land growing fruit, vegetables 
and potatoes within the scope of the Single Payment Scheme.  

7.5 We commented that, since a Regulatory Impact Assessment was being prepared, we 
believed that it would be sensible to reserve judgement on what further action, if any, 
might be necessary until that was available. We did, however, add that it would be helpful if 
the Assessment could spell out clearly the full implications of the inclusion within the 
Single Payment Scheme of land used for growing fruit and vegetables, since these appear to 
be inherently complex, not least because of the different arrangements which we 
understand have applied hitherto under the Single Payment Scheme in the different parts 
of the UK. 

Supplementary Explanatory Memorandum of 8 May 2007 

7.6 We have now received a supplementary Explanatory Memorandum from the Minister 
for Sustainable Farming and Food at the Department for Environment, Food and Rural 
Affairs (Lord Rooker), indicating that the German Presidency intends that the Council on 
11–12 June 2007 should adopt the proposal. The Minister has also provided a copy of the 
Regulatory Impact Assessment which had been used to seek views on the proposals, and on 
which the Government has invited responses by 7 June 2007. 

7.7 That Assessment points out that there are currently about 10–12,000 producers in the 
UK, with about 35% of production supplied by members of some 60 producer 
organisations, and that fruit and vegetables19 account for 3% and 13% respectively of the 
value of agricultural production in the UK. In the main, the Assessment suggests that the 
UK can support many of the elements in the proposal, including the decoupling of aids for 
products grown for processing and the abolition of export refunds, the abolition of 
Community withdrawal compensation, and the incorporation of areas growing fruit, 
vegetables and potatoes within the Single Payment Scheme.  

7.8 On the other hand, there are aspects of the proposal which the UK wished to challenge 
during the negotiations, such as enabling producer organisations to carry out withdrawals 

 
18 UK growers who are members of producer organisations currently receive some £30 million a year assistance for 

approved operational programmes. 

19 The three most valuable of these are carrots, strawberries and mushrooms. 
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on a 50:50 co-financing basis, and the practicalities of incorporating land growing fruit 
vegetables and potatoes within the Single Payment Scheme (where the Assessment says 
that the possible allocation of new entitlements or reference amounts needs to be clarified 
and account taken of the different methods of decoupling within the UK). The Assessment 
also draws attention to the admission in the Commission’s own impact analysis that 
“….the quantification of the impact of the different reform options has been limited due to 
the great diversity of the sector, incompleteness or lack of comparability of existing date 
and the absence of modelling tools that could represent the envisaged changes”. It also says 
that “under the circumstances, the impact analysis has had to remain essentially qualitative 
bearing in mind the reform’s political and economic aims.” 

7.9 Unfortunately, despite our having specifically asked that the Regulatory Impact 
Assessment should set out clearly the full implications of the inclusion within the Single 
Payment Scheme of land used for growing fruit and vegetables, the Assessment provided 
does little more than indicate that this might be problematic, without explaining why (or 
what might be done about it). We have therefore sought in Annex I to summarise our 
understanding of the background to the current proposal, and the rationale behind it. In 
essence, the main effect of the proposal would be to lift the general restriction on the 
growing of fruit, vegetables and potatoes on land used to support an annual claim for 
payment under that Scheme, imposed in 2003 at the behest of some other Member States, 
in order to address concerns over potentially unfair competition from cereals growers. 
However, it would enable those Member States still concerned about competition from 
cereals growers to retain some restriction, if they so wish, over the growing of fruit and 
vegetables on eligible land. Either way, the level of payments received by individual 
producers under the Scheme would not be affected. 

Conclusion 

7.10 Quite apart from the fact that the consultation period ends barely a week before we 
are told this proposal may be adopted by the Council, we are concerned that the 
Regulatory Impact Assessment provided should have explained so inadequately the 
implications of the inclusion within the Single Payment Scheme of land used for 
growing fruit and vegetables, particularly as the relevant arrangements under the 
Scheme (including their application within the UK) are so inherently complex. 

7.11 However, we understand that removal of the restriction on the growing of fruit, 
vegetables and potatoes on land under the Single Payment Scheme is in line with UK 
thinking, and with the basic thrust of the wider reforms to the Common Agricultural 
Policy adopted at that time. That being so, the main outstanding issue would appear to 
be the extent to which Member States still concerned about competition from cereals 
growers would be able to retain some restriction over the growing of fruit and 
vegetables on eligible land, a point on which the UK is anxious to retain a measure of 
flexibility, given the different arrangements which currently apply in England and 
Northern Ireland, as opposed to Scotland and Wales. In view of this, and of the general 
support which the UK has given to the revised arrangements applying to producer 
organisations, we are on balance now prepared to clear the document. 
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ANNEX: INCORPORATION OF FRUIT AND VEGETABLES INTO THE 
SINGLE PAYMENT SCHEME 

Background 

Under the 2003 reforms of the Common Agricultural Policy, which decoupled direct 
support payments from production, farmers holding “entitlements” may claim an annual 
payment against the entitlement value if they have at their disposal a matching number of 
hectares of eligible land. However, Member States were given significant discretion in 
determining how entitlements should be allocated and their value calculated. 

As a result, two basic models have been adopted:  

• The default ‘historical’ model, adopted in most Member States (and Scotland and 
Wales), under which a farmer’s allocation of entitlements is determined by the 
average number of hectares that gave rise to an EU direct payment in the 2000–
2002 reference period, and their value by the average receipts under that scheme. 

• The ‘regional’ or flat rate model, adopted in England and Northern Ireland, under 
which the number of entitlements is determined by the eligible hectares a farmer 
holds in the year of introduction of the scheme (2005, 2006 or 2007.) The value of 
entitlements is made up in two parts — a flat rate amount per hectare (as in the 
regional model), and a ‘top up’ based on average receipts under the old direct 
payment schemes (as in the historical model).  

However, special arrangements were agreed for fruit and vegetables, which had not 
previously received direct payments. Some Member States were concerned about the 
potential for unfair competition if cereal growers used their payments to subsidise a move 
into fruit, vegetable and potato production. Consequently, as an exemption from the 
general freedom to farm, a rule was adopted preventing the growing of fruit, vegetables and 
potatoes on land used to support an annual claim for payment. However, as a compromise, 
farmers in Member States operating the regional model were allowed to grow fruit, 
vegetables and potatoes on land used to support an annual payment claim, but only if they 
were also allocated matching fruit, vegetable and potato ‘authorisations’ — based on the 
level of production in a historic reference period — to attach to their entitlements.  

The current proposal 

As the introduction of the Single Payment Scheme has resulted in little if any market 
disruption in other previously unsupported sectors, and growers have complained about 
the restrictions which the system imposes on their ability to react to market demand, the 
Commission has now proposed that the restrictions imposed in 2003 should be removed: 
and, since the ‘authorisation’ system was in effect a derogation from those restrictions, this 
too would be abolished. 

However, there may still be concerns amongst some Member States about the potential for 
unfair competition in respect of cereal growers using their SPS receipts to subsidise a move 
into fruit, vegetable and potato production. Member States would therefore be given the 



30    European Scrutiny Committee, 22nd Report, Session 2006–07 

 

option to allocate new entitlements (in the historical model) or additional entitlement 
values (in the regional model) to fruit and vegetable growers.  

 
 
 

8  Maritime safety: accident investigation 

(27305) 
6436/06  
+ ADD1 
COM(05) 590 

Draft Directive establishing the fundamental principles governing 
the investigation of accidents in the maritime transport sector and 
amending Directives 1999/35/EC and 2002/59/EC 

 
Legal base Article 80(2) EC; co-decision; QMV 
Department Transport 
Basis of consideration Minister’s letter of 10 May 2007 
Previous Committee Report HC 34–xxiii (2005–06), para 6 (29 March 2006) 
To be discussed in Council 7–8 June 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

8.1 Council Directive 1999/35/EC requires Member States to conduct an investigation into 
any marine accident or incident involving a roll on-roll off ferry or high speed passenger 
craft. Directive 2002/59/EC requires Member States to adhere to the recommendations set 
out in the International Maritime Organization (IMO)’s Code for the Investigation of 
Marine Accidents. Regulation (EC) No 1406/2002 tasks the European Maritime Safety 
Agency to facilitate development of a common methodology for investigating maritime 
accidents and to support Member States in investigating accidents and in analysing 
accident reports.  

8.2 In November 2005 the Commission proposed this draft Directive to establish 
Community guidelines on the handling of marine accident investigations. It is based on the 
content of the IMO Code, making compliance with that Code mandatory. But the 
Commission proposed going further, so as to ensure at least the same level of feedback on 
the outcome of maritime accident investigation as is given by Community legislation 
covering aircraft accidents.  

8.3 When we considered this proposal in March 2006 we noted that: 

•  the quality of marine accident investigation across the Community is very variable 
and that the Government supports the proposal; 

• much of the proposed Directive draws on the IMO Code and is directly derived 
from existing UK regulations governing marine accident investigation (the Marine 
Accident Investigation Branch (MAIB) having a high international reputation); 
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• the Government would be seeking amendment of the detail of the draft to ensure 
that accident investigation authorities are not prevented from using their 
judgement of which accidents to investigate, new administrative burdens of little or 
no value in the promotion of safety at sea are avoided and Community law does 
not depart from the IMO Code in relation to the rights of coastal states to conduct 
parallel investigations; and 

• the UK maritime industry had not been consulted about the proposal but was 
likely to be supportive, so long as the standing of the MAIB is not undermined. 

8.4 We commented that ensuring a high standard of marine accident investigation and the 
wide dissemination of the lessons to be drawn was clearly to be welcomed. But we added 
that in due course we should like to hear from the Government, both about the views of the 
UK maritime industry and about developments on the amendments to the proposal the 
Government thought necessary, before we considered the draft Directive further.20 

The Minister’s letter 

8.5 The Minister of State, Department of Transport (Dr Stephen Ladyman) writes now to 
tell us that: 

• discussion of the proposal in the Council Working Group is continuing on a 
number of Member States’ detailed concerns; 

• negotiations are progressing very well from the UK point of view; 

• a political agreement is likely at the Transport Council on 7–8 June 2007 which will 
preserve the existing UK system, extend some important elements of that system, 
including the independence of the investigating body, to other Member States and 
remove provisions requiring a significant increase in workload for the MAIB for no 
commensurate benefit; and 

• discussion has yet to yield a consensus in relation to the rights of coastal states to 
conduct parallel investigations. But the Government is holding its position, with 
the support of other Member States, that coastal states retain these rights and is 
hopeful that this issue will be resolved before or during the Council. 

8.6 The Minister also tells us that the European Parliament’s first reading of the proposal 
took place on 3 May 2007, with adoption of 23 amendments seeking to: 

• indicate a common methodology for the investigation of marine accidents; 

• incorporate IMO guidelines on the fair treatment of seafarers in the event of a 
maritime accident; 

• recognise Member States’ obligations under the United Nations Convention on the 
Laws of the Seas; 

 
20 See headnote. 
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• promote the concept of parallel investigations and, when necessary by Commission 
recommendation, which Member State should lead; 

• impose time limits on investigations; 

• recognise that judicial concerns might require safety investigation records to be 
made available; and 

• establish a three year reporting regime on implementation and compliance. 

8.7 The Minister comments on the European Parliament’s amendments: 

• those on a common methodology are unwelcome since they serve to increase the 
prescriptive and rigid nature of any such framework; 

• the Government is opposed to any amendment which seeks to remove the 
immunity of witnesses from prosecution or seeks to undermine the independence 
of investigative bodies; 

• it opposes the imposition of time limits since there is no safety basis for 
introducing an arbitrary cut off and such a provision needlessly restricts the ability 
of Member States to investigate accidents that may yet yield important 
recommendations; and 

• the Government supports the principle that records obtained during investigations 
should not be made available for purposes other than that investigation.  

The Minister adds that other Member States have also expressed concerns about these 
amendments and they are unlikely to be taken on board. 

8.8 On the views of the UK maritime industry the Minister says that it has not been 
formally consulted since it is expected that the Directive will simply preserve the current 
UK system, which the industry accepts and supports. He notes that the industry is aware 
that the proposal is being discussed and has raised no concerns with the Government. But 
the Minister continues that should the proposal unexpectedly contain any amendments 
that were to alter the current situation it might be necessary to consult industry on any 
such amendments.  

Conclusion 

8.9 Given the progress that has been made in improving this draft Directive, 
particularly in relation to preserving the existing UK system and removing pointless 
new burdens on the Maritime Accident Investigation Branch, and the Government’s 
hope of an acceptable agreement at next month’s Transport Council, we now clear the 
document. 

8.10 But if any prospect emerges of the unacceptable European Parliament 
amendments being taken into the proposal we should expect to have the opportunity to 
scrutinise a new document with an amended draft Directive. 
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9  Road safety 

(27903) 
13869/06 
+ ADDs 1–2 
COM(06) 570 

Draft Directive on the retrofitting of mirrors to heavy goods vehicles 
registered in the Community 

 
Legal base Article 71; co-decision; QMV 
Department Transport 
Basis of consideration Minister’s letter of 10 May 2007 
Previous Committee Report HC 41–ii (2006–07), para 5 (29 November 2007) 
To be discussed in Council 7–8 June 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

9.1 Under Directives 2003/97/EC and 2005/97/EC new goods vehicles over 7.5 tonnes and 
certain goods vehicles between 3.5 and 7.5 tonnes have to be fitted, from January 2007, 
with an increased number of mirrors in order to reduce blind spots, particularly those in 
close proximity to high-sided vehicles, where the driver often has an obstructed view of 
pedestrians, cyclists and other vehicles. The provisions apply to goods vehicles between 3.5 
and 7.5 tonnes which have cabs of sufficient height to enable close proximity mirrors to be 
fitted at least two metres from the ground and still be visible to the driver.  

9.2 This draft Directive would require heavy goods vehicles to be fitted retrospectively with 
enhanced devices, for example mirrors, so as to reduce the number of fatal accidents 
involving vulnerable road users. It would apply to all goods vehicles over 3.5 tonnes not 
covered by Directives 2003/97/EC and 2005/27/EC. The proposal: 

• requires vehicles covered to be fitted with a wide angle mirror and a close 
proximity mirror complying with Directive 2003/97/EC on the passenger side; 

• where it is impractical to fit mirrors conforming to Directive 2003/97/EC, allows 
the use of indirect vision devices, for example cameras, provided at least the same 
field of view is covered; 

• requires Member States to introduce initiatives to raise awareness of dangers for 
road users arising from vehicle blind spots; and 

• does not apply to vehicles more than 10 years old, to vehicles not able to mount a 
close proximity mirror and a wide angle mirror more than two metres from the 
ground and visible to the driver and to vehicles subject to national requirements 
prior to entry into force of Directive 2003/97/EC and which are fitted with devices 
such that the driver has a total field of vision not less than 95% of that required by 
that legislation for a close proximity mirror and a wide angle mirror. 
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9.3 When we considered the proposal in November 2006 we noted that the draft Directive 
appeared to have the potential to add to the useful mechanisms for improving road safety 
and did not clear the document but asked to hear about: 

• how the draft Directive was developing in negotiation, particularly in relation to 
the Government’s wish for provisions to include front mirrors, at least for the 
largest of vehicles, and for lenses complying with the new requirements to bear 
identification marks to provide both a clear indicator to the consumer when 
buying replacements and a simple enforcement mechanism;  

• a resolution of the subsidiarity issue related to a proposed requirement as to how a 
Member State deploys its road safety publicity budget; and 

• the outcome of the Government’s consultations.21  

The Minister’s letter 

9.4 The Minister of State, Department of Transport (Dr Stephen Ladyman) now responds 
on the matters on which we wished to hear. He tells us there has been a considerable 
amount of progress in negotiating this proposal and it is hoped that a first reading deal will 
be possible at the Transport Council of 7–8 June 2007. The European Parliament’s plenary 
first reading on 10 May 2007 adopted 26 mainly textual amendments which are consistent 
with the outcome of the negotiations in the Council Working Group. The outcome 
includes: 

• application of the requirements to vehicles first registered on or after a fixed date, 1 
January 2000, rather than ten years prior to the date of entry into force of the 
legislation; 

• compliance to be the responsibility of the individual Member State with the most 
likely method being as part of the routine annual roadworthiness test; and 

• the procedures for compliance testing as part of the roadworthiness tests to be 
determined separately by comitology.22 

9.5 The Minister says, in relation to provisions to include front mirrors and for lenses 
complying with the new requirements to bear identification marks, the Government 
pursued these during negotiations but received insufficient support from other Member 
States to persuade the Presidency to include them. However, in the light of the 
Government’s action, the present text requires the Commission to report on blind-spot 
accidents generally and review the cost-effectiveness of remedial measures, including retro-
fitting front mirrors to heavy goods vehicles. 

9.6 As for the subsidiarity issue the Minister says that the original proposal: 

 
21 See headnote. 

22 Comitology is the system of committees which oversees the exercise by the Commission of legislative powers 
delegated to it by the Council and the European Parliament. Comitology committees are made up of representatives 
of the Member States and chaired by the Commission. There are three types of procedure (advisory, management 
and regulatory), an important difference between which is the degree of involvement and power of Member States’ 
representatives. Regulatory with Scrutiny, introduced in July 2006, gives a scrutiny role to the European Parliament 
in most applications of comitology. 
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• allowed only 12 months for implementation of the new requirements, that is the 
date by which the national requirements must be in place; and 

• included mandatory requirements upon Member States to conduct national 
awareness campaigns highlighting the dangers to road users arising from vehicle 
blind spots. 

However, negotiations, including with the European Parliament, have resulted in an 
amended implementation deadline of 31 March 2009 and the dropping of the 
requirement for mandatory national awareness campaigns, so eliminating the 
subsidiarity problem. 

9.7 The Minister tells us that his Department’s consultation, which ended on 4 May 2007, 
sought views from 77 interested parties, including vehicle manufacturers, road haulage 
sector representatives, police and road safety organisations and received 19 replies. He 
notes that: 

• organisations concerned with vulnerable road users welcome the proposal, 
claiming that cost should not be a consideration when lives can be saved; 

• the road haulage associations believe the cost of fitting additional mirrors would be 
an excessive burden on their members when compared to the benefits to road 
safety;  

• they also express concern over the difficulty of fitting mirrors retrospectively and 
that manufacturers will not be able to design and produce the mirrors required to 
ensure full compliance of the national fleet in the time frame allowed; and 

• the Department’s preliminary review of the responses show that 70% of the 
respondents are in favour of the proposals, although 53% had some concerns about 
the impact on industry.  

The Minister encloses his Department’s initial findings on the consultation and we 
annex them. 

9.8 The Minister says that the Government is content with the outcome of negotiations 
and the responses from the consultation. It believes that the road safety benefits of these 
proposals outweigh the costs and that it should continue to support the proposal. 

9.9 The Minister adds also that the fresnel lens23 trial he mentioned in his Explanatory 
Memorandum of 16 November 200624 has now officially concluded but the final report is 
not yet available. 

Conclusion 

9.10 We are grateful to the Minister for this account of where matters now stand on this 
draft Directive. We note the improvements to the draft that have been secured and that, 

 
23 Fresnel lenses are flat lenses with a series of concentric rings, typically used for example in overhead projectors. The 

idea is to stick a lens on the inside of the off-side window to give the driver a field of view around and beneath it. 

24 See HC 41-ii (2006-07), para 5 (29 November 2007). 
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despite the mixed response from consultees, the Government believes that the road 
safety benefits of draft Directive outweigh the costs and that it will continue to support 
the proposal. We have no further questions to raise and clear the document. 
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ANNEX: Department for Transport’s initial findings 

Consultation Responses 

We asked the consultees the following specific questions as well as for their general 
comments on the proposal. Our initial findings and initial responses are: 

Q1. Do you Support Proposal? 70% of respondents support the proposal and 20% are 
against it. 

Initial DfT Response: The majority of respondents are in favour of any road safety 
initiatives — Those who are not in favour are concerned about the initial. cost compared 
with the projected benefits. 

Q2. Do you Foresee any Problems? 53% of respondents foresee problems with supply and 
compliance and 16% see no problems. 16% did not respond either positively or negatively 
but expressed concerns. 

Initial DfT Response: Industry is concerned that the supply of suitable mirrors will not be 
readily available in the time scale available. 

Q3. Is Front Mirror a Good Idea? 63% of respondents agree with front mirror, 10% 
disagree and 16% did not respond either positively or negatively but expressed concerns 

Initial DfT Response: The majority of respondents are in favour of any road safety 
initiatives — Those who are not in favour are concerned about the difficulty and cost of 
installation on cabs not designed for these mirrors. 

Q4. Are PRIA [partial Regulatory Impact Assessment] Costs and Benefits Reasonable? 21% 
of respondents agree with PRIA costs. 36% disagree and 10% did not respond either 
positively or negatively but expressed concerns. 

Initial DfT Response: Some respondents appear to show bias according [to] their support 
for the proposal and others appear to have confused the EP [European Parliament] and UK 
PRIA figures. 

Q5. Competition and Small Business Effect Reasonable? 26% of respondents agree. 26% 
disagree and 10% did not respond either positively or negatively but expressed concerns. 

Initial DfT Response: Most respondents did not answer this question. Those that did, 
appear to show bias according [to] their support for the proposal. 

Respondents Views 

Industry representatives (53%) were concerned about the: 

1. financial impact, which would be borne by their members over a short time period 
— financial support should be given by Government 

2. evidence in PRIA not justified, overestimates benefits and underestimates costs 
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3. mirror manufacturers, who may not be able to supply the quantity of mirrors 
required in the short time frame available — phased implementation preferred 

4. difficulty of installing additional mirrors onto older vehicles — fitment should be 
optional 

5. difficulty of verifying mirror compliance 

Local Government and Police Force (15.5%): 

1. fully supported the proposals 

2.  wanted awareness campaigns in the proposal 

3. had no concerns 

Vulnerable Road User representatives (21%): 

1. PRIA underestimates benefits and overestimates costs 

2. wanted the front mirror included in the proposal 

3. wanted awareness campaigns included in the proposal 

4.  were not concerned about the financial impact on industry 

5.  some wanted full [Directive] 2003/97 compliance included in the proposal 

Camera/monitor manufacturers (10.5%) were concerned that: 

1. camera/monitor systems are not an option and the proposal should be reworded to 
include these 

2. one mirror manufacturer (allegedly) supplies more than 50% of the EU market 
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Q1. Do you 
Support 
Proposal? 

Q2. Do you 
Foresee any 
Problems?  

Q3. Is Front 
Mirror a Good 
Idea? 

Q4. Are RIA 
Costs and 
Benefits 
Reasonable? 

Q5. 
Competition 
and Small 
Business Effect 
Reasonable? 

70% of 
respondents 
support proposal. 
20% against 
(main industry 
stakeholders). 
Others — No 
comment 

53% of 
respondents 
foresee problems 
with supply and 
compliance. 16% 
see no problems 
and 16% have 
concerns (mainly 
pro camera). 
Others — No 
comment. 

63% of 
respondents 
agree with front 
mirror. 10% 
disagree and 16% 
have concerns 
(mainly pro 
camera). Others 
— No comment.  

21% of 
respondents 
agree with RIA 
costs. 36% 
disagree and 10% 
have concerns 
(mainly pro 
camera). Others 
— No comment. 

26% of 
respondents 
agree with small 
business effects. 
26% disagree and 
10% have 
concerns (mainly 
pro camera). 
Others — No 
comment. 

 
Respondent Representation 

10 of 19 = Road Haulage Industry (53%), 1 of 19 = Local Government (5%), 2 of 19 = Police Force (10.5%), 4 of 19 
= Vulnerable Road User Representatives (21%), 2 of 19 = Camera/Monitor Manufacturers (10.5%) 

 
 
 

10  Compensation for air passengers 

(28573) 
8708/07 + 
ADD1 
COM(07)168 

Commission Communication pursuant to Article 17 of Regulation (EC) 
No 261/2004 on the operation and the results of this Regulation 
establishing common rules on compensation and assistance to 
passengers in the event of denied boarding and of cancellation or 
long delay of flights 

 
Legal base — 
Document originated 4 April 2007 
Deposited in Parliament 26 April 2007 
Department Transport 
Basis of consideration EM of 9 May 2007 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 
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Background 

10.1 Regulation (EC) No. 261/200425 provides for assistance and compensation to air 
passengers in the event of denied boarding, cancellation or long delay to flights. It applies 
to all flights from and within the Community and those departing a third country and 
arriving at a Member State operated by a Community carrier. Depending on the 
circumstances the Regulation requires airlines to:  

• provide assistance in the form of accommodation, refreshments, meals and 
communication facilities; 

• offer refunds or re-routing; 

• pay compensation of up to €600 (£400) per passenger; and 

• inform passengers about their rights under the Regulation. 

The document 

10.2 In this Communication the Commission, as required by Article 17 of Regulation (EC) 
No. 261/2004, reports on the operation and results of the Regulation. The objective is to 
assess the extent to which airlines are complying with the Regulation and to investigate 
whether the enforcement process is working effectively. The Communication is 
accompanied by a staff working document providing statistics to support the conclusions 
drawn in the Communication.  

10.3 The Commission: 

• assesses the extent to which airlines are complying with the Regulation in the case 
of a cancellation, delay or denied boarding and whether the quantity of 
cancellation, delays or instances of denied boarding has changed as a result of the 
Regulation;  

• says that there are no publicly available statistics on the number of instances of 
denied boarding and most airlines have refused to provide information on this 
issue. It concludes that problems are usually resolved on the spot as the obligation 
to call for volunteers if flights are overbooked has resulted in more flexibility for 
airlines and passengers;  

• points out that it is often difficult to distinguish whether a flight has been delayed 
or cancelled; 

• reflects a concern that some airlines may reclassify cancellations as delays, thereby 
affecting the payment of compensation; 

• notes that, as the Regulation does not define delay, there is confusion concerning 
airlines’ obligations with respect to delays over 24 hours;  

 
25 (23121) 5129/02 (23947) 13312/02: see HC 152–xxiii (2001–02), paragraph 6 (10 April 2002), HC 63–ii (2002–03), 

paragraph 1 (27 November 2002) and Stg Co Debs, European Standing Committee A, 18 December 2002, cols. 3–22 
and (24862) 12190/03 (24936) 10823/03: see HC 63–xxxiv (2002–03), para 13 (22 October 2003).  
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• says that in relation to cancellations there is a suspicion that airlines use the 
“extraordinary circumstances” exclusion of the Regulation too often, so allowing 
carriers to avoid to pay compensation, but that the definition of “extraordinary 
circumstances” has been found to be difficult to interpret;  

• finds that the levels of assistance given to passengers in the event of delay vary 
greatly depending on the carrier and the facilities at the airport. Airlines sometimes 
claim “extraordinary circumstances” as an exclusion to the requirement to provide 
refreshments or accommodation, even though there is no such exclusion in terms 
of the provision of refreshments and accommodation — airlines have a duty to 
provide refreshments and accommodation no matter what the reason for the 
cancellation or delay; 

• says there is confusion regarding the practice of re-routing, which is offered as an 
alternative to a refund in the event of denied boarding or cancellation. The 
Regulation does not specify whether re-routing should be only via the same carrier 
from which the passenger purchased the flight, another carrier or via surface 
transport;  

• notes that there is little statistical evidence available to suggest that airlines are not 
complying with the Regulation and that most evidence to support non-compliance 
is anecdotal and comes from passenger complaints to National Enforcement 
Bodies (NEBs — designated by each Member State to enforce the Regulation); 

• is unable to reach a conclusion as to whether the Regulation has had a particular 
impact on the quantity of cancellations, delays or instances of denied boarding;  

• makes as assessment of the efficacy of Member States’ enforcement processes, 
noting that the Regulation does not define NEB competencies or functions so that 
passengers are faced with inconsistent methods of dealing with their complaints 
and enforcement of their rights; 

• says infraction proceedings were initiated against the Government based on the 
UK NEB’s approach to handling complaints;  

• considers that further work is necessary in a number of areas to improve the 
operation of the Regulation. It wishes to improve enforcement of the Regulation 
through enhancing co- operation between NEBs, possibly with a code of good 
practice, and wishes to discuss with NEBs and airlines how to differentiate between 
cancellations and delays as well as establishing guidelines on what constitutes an 
“extraordinary circumstance”;  

• says that over the six months from April 2007 it will organise meetings with NEBs 
to tighten up enforcement procedures that it will provide updated information to 
the public before summer 2007; and 

• says it does not propose amendment of the Regulation at this stage.  
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The Government’s view 

10.4 The Parliamentary Under-Secretary of State, Department for Transport (Gillian 
Merron) tells us that the Government: 

• welcomes the Commission’s study and agrees with its view about not re-opening 
the legislation at the moment; 

• agrees, in line with its own better regulation principles, with the aim of clarifying 
the NEBs’ common understanding of the legislation, including “extraordinary 
circumstances”. However, it notes that only the Courts can provide any definitive 
further interpretation of the Regulation and that a Danish case on the definition of 
“extraordinary circumstances” is currently before the European Court of Justice; 
and 

• welcomes the Commission’s desire to clarify aspects of the Regulation with a code 
of good practice. This should include harmonising policy about which NEB should 
handle a particular complaint — the principle area of difficulty experienced by the 
Government. 

10.5 The Minister also comments in some detail on the infraction proceedings initiated 
against the UK, saying these were started on the basis of the former approach to handling 
complaints from non-UK residents, but the issue has now been resolved and the 
Government understands that the proceedings will not be taken forward. She explains that: 

• subsequent to implementation of the Regulation the Air Transport Users Council 
(AUC), designated as the UK body to handle the complaints part of the NEB 
procedure, experienced an increase of 300% in the complaints it received; 

• in order to maintain its levels of service, the AUC was forced to prioritise the 
complaints it handled. It chose to give priority to those from UK residents over 
those from non-UK residents. The Commission believed this practice was 
discriminatory and initiated infraction procedures on that basis; 

• the AUC now accepts complaints from any passenger, no matter their country of 
residence, as long as they confirm they want the AUC to handle their complaint 
and accept that this will be done in English; 

• the Regulation does not set out how NEBs should cooperate to handle complaints. 
Some NEBs only handle complaints in which the incident in question took place 
within their national borders; 

• these NEBs forward complaints (including complaints from their own citizens) 
about incidents which occurred outside their borders to the NEB of the airport in 
question. Sometimes complaints are forwarded to other NEBs without the 
complainant’s knowledge or agreement. This practice can result in linguistic 
difficulties for passengers and NEBs as well as significant delays in complaints 
being resolved; 

• the Government believes this is unhelpful to the passenger and considers that it 
could contravene the Regulation, which suggests that passengers have the right for 
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their complaint to be handled by any NEB no matter where the incident occurred 
or where they live; and 

• the Government is considering how the process of which NEB should handle a 
particular complaint can be harmonised and will present a paper on this subject to 
other Member State NEBs shortly.  

10.6 The Minister adds that in the UK the enforcement part of the NEB process is 
undertaken by the Civil Aviation Authority (CAA). The AUC refers trends of non-
compliance to the CAA for enforcement action. The focus of the CAA’s enforcement is to 
ensure that passengers receive what they are entitled to and that the airline amends its 
practices to prevent repetition. This is undertaken by means of direct interaction with the 
carrier concerned — the CAA has found this process to be effective. The CAA can 
prosecute for breaches of the Regulation and, although no prosecutions have been brought 
to date, the CAA would consider doing so if appropriate.  

Conclusion 

10.7 This document gives a useful, albeit interim, view of how the aviation 
compensation and assistance Regulation is working. Although there is no legislative 
revision in immediate prospect and so we clear the document, we draw it to the 
attention of Members for its intrinsic interest. 
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11  Aviation safety 

(a) 
(27049) 
14895/05 
COM(05) 578 
 
(b) 
(27050) 
14903/05 
COM(05) 579 

 
Commission Communication: Extending the tasks of the European 
Aviation Safety Agency — an agenda for 2010 
 
 
 
Draft Regulation amending Regulation (EC) No 1592/2002 of 15 July 
2002 on common rules in the field of civil aviation and establishing 
a European Aviation Safety Agency 

 
Legal base (a) — 

(b) Article 80(2) EC; co-decision; QMV 
Department Transport 
Basis of consideration Minister’s letter of 11 May 2007 
Previous Committee Reports HC 34–xiv (2005–06), para 4 (11 January 2006) and 

HC 41–iv (2006–07), para 3 (14 December 2006) 
To be discussed in Council 7–8 June 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

11.1 Regulation (EC) No 1592/2002 set out basic principles and essential requirements in 
areas related to the certification of aeronautical products and appliances, established the 
European Aviation Safety Agency (EASA) and required the Commission to bring forward 
proposals covering air transport operators and related personnel (in particular flight crew) 
and third-country aircraft as soon as possible. The EASA is an independent Community 
body with a legal personality and autonomy in legal, administrative and financial matters. 
The Commission sees it as a necessary complement to establishing an internal market in 
air transport — the “Single European Sky”.26 

11.2 The Commission’s Communication, document (a), seeks to make a case in broad 
terms for its view of how the tasks of the EASA should expand by 2010 to encompass all 
aspects of aviation safety and it sees a progressive widening of EASA’s remit. The draft 
Regulation in document (b) would amend Regulation (EC) No 1592/2002 so as to: 

• establish basic principles and essential requirements in the areas of aircraft 
operation and pilot licensing; 

 
26 Creation of the Single European Sky is governed by Regulations (EC) Nos 549/2004 (the framework Regulation), 

550/2004 (the service provision Regulation), 551/2004 (the airspace Regulation) and 552/2004 (the interoperability 
Regulation). 
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• have the Commission, assisted by the EASA, adopt, through comitology 
procedures, procedural rules to implement the essential requirements; 

• make Member States responsible for applying these rules; 

• have Member States monitored by the Agency to ensure correct application of the 
rules; 

• apply all of the basic principles and essential requirements (existing and new) to 
third-country aircraft to the extent that this was compatible with the Convention 
on International Civil Aviation;27 

• require the Commission to establish how third-country aircraft would show 
compliance with the requirements and the EASA to issue certificates to third-
country operators; 

• provide for accreditation by the EASA of qualified bodies conducting certification 
tasks on its behalf; 

• simplify flexibility provisions, under which Member States can derogate from the 
provisions of the Regulation; 

• change the governance of the EASA in relation to the composition, methods of 
appointment and voting of the Management Board and create an Executive Board; 
and 

• provide for collective oversight, by Member States and the EASA, of all aircraft 
operating in the Community. 

11.3 When we reported previously on these documents, in January and December 2006, we 
noted that: 

• the Government supports the general objectives of the Commission’s 
Communication, document (a), but that it thinks it is not yet clear what role the 
EASA could most effectively play and that it will consider detailed proposals as 
they emerge;  

• its initial concerns, in relation to the draft Regulation, document (b), about the 
EASA demonstrating capacity for properly executing its present responsibilities 
and competencies before taking on any new ones had been allayed; 

• we had been told of a generally favourable reaction to the draft Regulation from 
those UK interests consulted and had seen a short partial Regulatory Impact 
Assessment;  

•  concern about the provisions in the draft Regulation applying the basic principles 
and essential requirements to airlines and aircraft from third countries remained;  

 
27 The “Chicago Convention” which established the International Civil Aviation Organisation (ICAO).  
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• all the relevant technical issues in the draft Regulation had now been satisfactorily 
resolved in the course of the negotiations; and 

• the Government intended to support a general approach on the draft Regulation at 
the December 2006 Transport Council.  

11.4 In our December 2006 report we commented that we should like to know more about 
the Government’s efforts to allay concern about the provisions applying the basic 
principles and essential requirements to airlines and aircraft from third countries, in 
particular whether agreeing a general approach would make this more difficult. Meanwhile 
the documents remained uncleared.28 

The Minister’s letter 

11.5 The Parliamentary Under-Secretary of State, Department of Transport (Gillian 
Merron) writes now about developments in relation to the draft Regulation. She tells us 
that a general approach was adopted by the Transport Council in December 2006 and that 
it addressed the Government’s concerns about the provisions applying the basic principles 
and essential requirements to airlines and aircraft from third countries, that is their 
compatibility with the UK’s international obligations — under the Chicago Convention the 
responsibility for the safety regulation of aircraft rests with the state in which they are 
registered. A new article specifically on aircraft used by a third country operator: 

• makes clear references to the applicability of ICAO standards and recommended 
practices; 

• states that these standards must be used as the basis for the implementing rules to 
be drawn up by the Commission; and 

• requires that the process by which authorisations are obtained by third country 
operators must be simple, proportionate to the complexity of the operation, cost-
effective and efficient in all cases. 

11.6  The Minister also tells us that the European Parliament had its plenary first reading of 
the draft Regulation on 13–14 March 2007 at which it adopted 31 amendments. Many of 
the amendments were welcome to the Government as they improved on the original 
Commission’s proposal in a number of respects. However the Government does not 
support a number of the other amendments, including 

• a proposal to give the EASA a role in determining aviation security, which the 
Government does not judge to be appropriate, given that safety and security are 
two very separate issues; 

• a proposal that the EASA should not fund its continuing airworthiness activities 
from fees and charges paid to it by the aviation industry. As continuing 
airworthiness activities constitute a critical safety area the proposal is unwelcome to 

 
28 See headnote. 
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the Government and it is keen to ensure that the EASA has an assured funding 
mechanism for carrying out this work; and 

• proposals to change the definition of non-commercial operations involving 
“complex motor-powered aircraft” and create a new definition of “light aircraft’” 
were not welcome to the Government, as they would introduce unnecessary 
complexity into the Regulation and would not provide for an adequate safety 
oversight by the authorities. 

11.7 The Minister continues that the Council’s Aviation Working Group has met twice to 
discuss the European Parliament’s amendments. There was a large degree of consensus 
that 12 of the amendments were not acceptable, including those of concern to the 
Government, and that the rest were either acceptable or acceptable subject to drafting 
modifications. The Minister says that the draft Regulation is to be discussed at the 
Transport Council on 7–8 June 2007, where a political agreement, which will take account 
of the European Parliament amendments acceptable to Member States, is expected to be 
reached. 

11.8 Finally, the Minister says that the Presidency has started informal discussions with the 
European Parliament and Commission on the issues where the European Parliament’s 
opinion differs from the Council’s position. She says that if these discussions are successful 
it may be possible to reach an early second reading agreement on the proposed Regulation. 

Conclusion 

11.9 We are grateful to the Minister for this further account of where matters stand on 
the draft Regulation. We have no further questions to ask and now clear both 
documents. 
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12  Development and regulation of advanced therapy 
medical products 

(27059) 
15023/05 
COM(05) 567 
 
+ ADD 1 

Draft Regulation on advanced therapy medicinal products and 
amending Directive 2001/83/EC and Regulation (EC) No. 736/2004 
 
 
Commission staff working document — impact assessment 

 
Legal base Article 95 EC; co-decision; QMV 
Department Health 
Basis of consideration Minister’s letters of 12 March and 14 May 2007 
Previous Committee Report HC 34–xiv (2005–06), para 6 (11 January 2006); HC 

34–xxx (2005–06), para 3 (24 May 2006); and HC 34–
xxxi (2005–06), para 5 (14 June 2006) 

To be discussed in Council 30-31 May 2007  
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

12.1 In 2001, the Council adopted a Directive on medicinal products for human use.29 It 
contains rules for Member States to follow on the authorisation, manufacture, importation, 
labelling and distribution of medicinal products. An amending Directive was adopted in 
2003.30 It includes provision on two advanced therapy medicinal products — gene therapy 
products and somatic cell products. 

12.2 In 2004, the Council adopted the Cells and Tissues Directive.31 It sets standards of 
quality and safety for the donation, procurement, testing, processing, preservation, storage 
and distribution of human tissues and cells. The Council also adopted a Regulation laying 
down Community procedures for the authorisation, supervision and pharmacovigilance of 
medicinal products for human use.32 

12.3 Tissue engineering combines aspects of medicine, cell and molecular biology, 
materials science and engineering. The aim of tissue engineering is to develop products to 
regenerate, repair or replace human tissues, such as skin, bone and cartilage. 

 
29 Directive 2001/83/EC: OJ No. L 311, 28.11.01, p.67. 

30 Commission Directive 2003/63/EC: OJ No. L 159, 27.6.03, p.46. 

31 Directive 2004/23/EC: OJ No. L 102, 7.4.04, p. 48. 

32 Regulation (EC) No. 726/2004: OJ No. L 136, 30.4.04, p.1. “Pharmacovigilance” is the monitoring of the quality, 
safety and efficacy of marketed medicines. 
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Previous scrutiny of the draft Regulation 

12.4 Gene therapy medicinal products and somatic cell medicinal products are already 
regulated under EC law. But tissue engineered products are not. The purpose of the draft 
Regulation is to make rules for the authorisation, supervision and pharmacovigilance of all 
three types of product, collectively defined as “advanced therapy medicinal products”. 

12.5 When we considered the draft Regulation in January, May and June 2006, we 
identified three key issues: 

• The proposed exemption of products from the requirements of the Regulation 
where the product is both prepared in full and used in a hospital in accordance 
with a medical prescription for an individual patient. The Government thought it 
might be better to link the proposed exemption to the characteristics of the activity 
rather than to specific institutional arrangements (we refer to this as “the 
exemption”). 

• There are some products which contain human and animal tissues and are used for 
medicinal purposes but which fall into the gap between the existing regulatory 
regimes and would not be adequately regulated by the proposed Regulation (we 
refer to this as “the gap”). 

• Whether Article 95 of the EC Treaty would provide an appropriate legal base for 
the proposed Regulation (we refer to this as “the legal base”). 

The Minister’s letter of 12 March 2007  

12.6 In his letter of 12 March, the Minister of State at the Department of Health (Lord 
Hunt of Kings Heath) told us that, having reflected on the rulings of the European Court of 
Justice in the Smoke Flavourings case33 and the ENISA case,34 the Government had now 
accepted that Article 95 provides an appropriate legal base for the Regulation.  

The Minister’s letter of 14 May 2007  

The exemption 

12.7 The Minister tells us that the Government’s main concern had been about the 
proposal to link the exemption to a single hospital. He says: 

“This approach seemed overly restrictive given the evidence that hospitals may wish 
to collaborate in this highly specialised area. Under the [revised] version of the 
exemption, production would not need to take place in the hospital where the 
product was used. The exemption would apply where advanced therapy medicinal 
products were prepared on a non routine basis and used within the same Member 
State in a hospital under the exclusive professional responsibility of a medical 
practitioner in order to comply with an individual medical prescription for a custom 

 
33 C-66/04. 

34 C-217/04. 
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made product. Member States would be responsible for developing specific quality 
and pharmacovigilance requirements that would apply under the exemption and for 
authorising manufacturing. We believe that this outcome would provide a useful 
degree of flexibility at national level in helping to manage regulatory impact where 
hospitals are engaging in the crucial early developmental stages of tissue engineering, 
while ensuring necessary public health protection.” 

The gap  

12.8 The Minster says that: 

“The Government’s preferred position was that where a product containing tissues 
or cells is at the borderline of the medicines and devices regime it should be regulated 
with appropriate health safeguards, either as a medicine or as a device, on the basis of 
its principal mode of action in accordance with existing regulatory arrangements for 
determining the classification of medicine/medical device borderline products. 
However, the majority of other Member States took the view that where a product 
meeting the definition of a medicinal product contains viable tissues or cells it should 
always be regulated under the advanced therapy medicinal products Regulation. This 
majority position was consistent with that taken by the European Parliament.” 

The European Parliament 

12.9 The Minister says that the European Parliament considered the draft Regulation on 25 
April. It adopted amendments which reflected prior discussions with the German 
Presidency and the Commission. The amendments are also acceptable to the UK 
Government. It appears, therefore, that a first reading agreement can be reached between 
the Council, the Commission and the European Parliament. 

Regulatory Impact Assessment 

12.10 The Minister encloses with his letter an initial Regulatory Impact Assessment. It 
concludes that the main effect of the Regulation would be to put in place a regulatory 
framework which will be filled out by subsequent technical legislation and guidelines. It is 
not yet possible, therefore, to quantify the costs to and benefits for businesses. Moreover, 
the tissue engineering sector is currently small but expected to grow as a result of scientific 
and technological progress. The Minister says that: 

“It will therefore take a number of years for new, innovative products to be 
developed and to come on to the market. As a result, it will take some time before we 
will be in a position to make a robust assessment of the economic impact.”  

Further consultations 

12.11 The Minister also says that the main industry trade associations and a range of 
organisations which represent patients support the package of amendments for which the 
European Parliament voted on 25 April. They “have expressed a strong view that the 
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opportunity should be taken to secure a first reading agreement thereby ending the current 
regulatory uncertainty that is holding back development”. 

Council meeting 

12.12 Finally, the Minister says that the Government intends to support the approval of the 
draft Regulation as amended by the European Parliament when it is discussed by the 
Health Council on 30/31 May. 

Conclusion 

12.13  We are grateful to the Minister for his comprehensive letters of 12 March and 14 
May. He and his Ministerial colleagues at the Department of Health have been 
assiduous in giving us progress reports on the negotiations. 

12.14 In the light of the Minister’s explanations, we can understand why the 
Government is willing to accept the compromises that have been negotiated on “the 
exemption” and “the gap”. We note the Government’s conclusion, in the light of the 
ECJ’s rulings, that Article 95 is an appropriate legal base for the measure. We are, 
therefore, now content to clear the draft Regulation from scrutiny. 

 
 
 

13  The i2010 Strategy 

(28521) 
8108/07 
COM(07) 146 
+ ADDs 1–3 

Commission Communication: i2010 — Annual Information Society 
Report 2007  
 
Commission Staff Working Papers 

 
Legal base — 
Document originated 30 March 2007 
Deposited in Parliament 4 April 2007 
Department Trade and Industry  
Basis of consideration EM of 8 May 2007 
Previous Committee Report None; but see HC 41–xxi (2006–07) paras 9, 10 and 11 

(9 May 2007) 
To be discussed in Council 7 June 2007 Telecoms Council 
Committee’s assessment Politically important 
Committee’s decision Cleared, but further information requested  

Background 

13.1 The European Commission launched the i2010 Strategy in June 2005. i2010 is the 
European Commission’s new strategic framework laying out broad policy guidelines for 
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the information society and the media — “a new, integrated policy is to encourage 
knowledge and innovation with a view to boosting growth and creating more better-
quality jobs”. It forms part of the revised Lisbon Strategy. 

13.2 The Commission is seeking to coordinate the actions undertaken by Member States to 
facilitate digital convergence and to respond to the challenges associated with the 
information society. The Commission proposes three priorities to be achieved by 2010: 
creating a Single European Information Space, strengthening innovation and investment in 
information and communications technologies (ICT) research and achieving an inclusive 
European information and media society.35 

The Commission Communication  

13.3 The Communication, and the staff working papers, constitute the Commission’s 
second annual progress report towards i2010 objectives and its proposals for ICT policy 
over the next 12 months. It notes that the main indicators of progress are moving in the 
right direction; users are embracing new services brought about by convergence; the sales 
growth of system software and e-Business applications; and the progress made by the 
public sector in realising efficiency gains from ICT. The focus is on preparing the ground 
for the extensive mid-term i2010 review in 2008, as well as identifying actions to be 
undertaken at pan-European and Member State level to maximise the contribution of ICT 
to European productivity and competitiveness. It is helpfully summarised in the 8 May 
2007 Explanatory Memorandum by the Minister of State for Industry and the Regions 
(Margaret Hodge). 

i2010 and the Lisbon Strategy 

13.4 The Minister notes that the Communication emphasises the key role ICT can play in 
improving competitiveness and productivity, and reports a significant improvement in the 
coverage ICT policy received in the Lisbon self assessment reports of Member States. 
Europeans citizens have developed greater confidence in using ICT. Past investment in 
ICT is beginning to transform the EU into a knowledge-based economy, driven primarily 
by developments and expansion in the software market. Digital convergence (where a 
variety of fixed and mobile platforms can seamlessly exchange signals, regardless of type, 
e.g. voice, video, data, with one another using both wired and wireless technology) has 
enabled access to new services, transforming the content market and leading to a surge of 
user-generated content. 

13.5 The public sector is also realising efficiency gains from offering e-enabled government 
services to meet the needs of citizens and businesses, which the Minister says was outlined 
by Sir David Varney in his report “Service transformation: A better service for citizens and 
businesses, a better deal for the taxpayer”.36 The third Commission staff working paper 
shows the UK ranked second (out of 28 countries) based on the percentage of public 
services available for citizens on line. However, the Minister notes that the UK does not 
feature as strongly on the percentage of public services offered online for business (20 out 

 
35 For full details, see http://europa.eu/scadplus/leg/en/cha/c11328.htm 

36 http://www.hm-treasury.gov.uk/pre_budget_report/prebud_pbr06/other_docs/prebud_pbr06_varney.cfm 
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of 28 countries), although it is acknowledged that the index values used for business 
comparisons cannot be directly compared as different wording was used in different 
Member States. 

The Single European Information Space 

13.6 The Communication identifies the major challenge as ensuring the regulatory 
environment does not hinder convergence, but supports innovation, competition, and the 
resulting economic benefits of convergence. The central element of this work is the 
Commission’s review of the Electronic Communications Framework. This will include a 
common approach to the use of spectrum, look to address concerns regarding the 
protection of privacy (for example with Radio Frequency Identification Devices), and will 
lead into a Green Paper on Universal Service. In audiovisual policy, the Commission 
indicates it will look at media pluralism (business size, ownership etc), media literacy, as 
well as supporting the take up of mobile television.  

13.7 Referring to consumer confidence, the Commission highlights the proposed 
Regulation on International Mobile Roaming tariffs and the Commission review of the 
Consumer Protection acquis. The Commission will also explore policies that will 
encourage the development of high quality and innovative online content, follow up their 
security strategy with a forthcoming communication on cybercrime, and evaluate the role 
of the European Network and Information Security Agency. 

Innovation and Investment in Research 

13.8  The Commission notes that the ICT sector is one of the highest spending sectors in 
terms of investment in research and development (R&D), thereby making a substantial 
contribution to the Lisbon target for 3% of GDP to be dedicated to R&D. ICT also receives 
the most support from the Seventh Framework Programme for Research (FP7), which will 
total €9 billion from 2007 to 2013. To further assist innovation, the Communication 
outlines proposals to review standardisation policy and address the potential of pre-
commercial procurement. It also indicates a commitment to respond to the proposals of 
the ICT taskforce (an industry led study undertaken as part of European Industry Policy) 
to review e-business policies, continue to look at initiatives to promote ICT take up and 
design a long term e-skills strategy.  

Inclusion, Better Public Services and Quality of Life 

13.9 e-inclusion reflects the need to ensure all citizens can actively participate in the digital 
world. The objectives of the Riga Ministerial Declaration will be taken forward through an 
e-Inclusion initiative in 2008, and a review of e-accessibility. The scope is likely to include 
giving consideration to possible regulatory measures in these areas. The Commission is 
also proposing to review measures on digital literacy, and confirms it will continue its 
support for bringing high speed broadband access to all.  

13.10 Regarding better public services, the Communication focuses on e-Health and e-
Government, where it highlights the role of Member States in taking forward the e-
government Action Plan and the e-Health portal. In both these strands of work the 
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Commission is encouraging a strong degree of best practice exchange. Although the 
Communication also acknowledges the wider European dimension to deliver true cross 
boarder interoperable services for all European citizens. The Minister says that she awaits 
the revised interoperability framework later this year.  

13.11 Innovation-friendly, interoperable e-Health markets are actions the Commission will 
look to take forward with Member States. The Communication highlights the pilot projects 
under the Competitiveness and Innovation Programme (CIP) to test delivery capability in 
areas such as e-identification, secure document transmission, e-procurement, e-
participation, and emergency patient data to support unscheduled cross-border care and 
electronic prescribing. These pilots are designed to test the technological and practical 
obstacles to pan European interoperability, and do not represent policy decisions. 

13.12 Under “quality of life”, the Communication covers the benefits technological 
innovation can bring to European citizens. The focus is on the ageing population, where a 
separate Commission Communication on ICT and Ageing is expected. In addition, the 
Communication highlights initiatives under cultural diversity, intelligent cars and climate 
change, all of which have been designed to highlight the possibilities of ICT and its ability 
to deliver wider objectives. 

Future Trends and Challenges 

13.13 The Communication identifies the need to achieve greater integration between ICT 
policies and Lisbon priorities, and the need to inform policy makers of the potential ICT 
has to extend the economic and social benefits of their policy objectives. Specifically, the 
Communication identifies three issues to be addressed over the next twelve months: 

— a new wave of innovation in networks and the internet: including investment in higher 
bandwidth, net neutrality, spectrum availability, and security;  

— a user’s perspective on innovation: including copyright protection, privacy, lack of 
interoperability, transparency on contractual terms and pricing, complexity to 
consumers, and the inefficiencies of litigation; and 

— improving the framework conditions: including pursuing the single European 
information space by tackling barriers that hinder the provision of pan European on-
line services. 

Conclusion 

13.14 The Communication proposes a public consultation, which in addition to working 
with the i2010 High Level Group of Member State representatives, will serve to develop this 
thinking and shape the preparation for the mid-term review. In addition, the Commission 
is considering discussions on ITC at the Spring 2008 European Council. 

The Government’s view 

13.15 The Minister says that the Government recognises the economic benefits that ICT 
can bring to productivity and competitiveness, especially in response to globalisation, and 
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in delivering its wider growth and employment objectives, and supports the desire to 
maximise the contribution of the ICT sector to Lisbon, including to public service delivery. 
She continues as follows 

“We agree with the majority of views expressed in this Communication. We do, 
however, have some concerns regarding the proposal for a coordinated management 
of spectrum after the digital dividend. We are also concerned at the proposal to 
support the take up of mobile television, as we believe that the ‘market’ will be a 
better judge of technologies and spectrum allocations than policy makers. Ofcom is 
consulting on a proposal that the spectrum released by switchover should be 
auctioned on an open basis during 2008/09.  

“Within the Single European Information Space, our focus has remained on the 
three key Commission legislative proposals. On the first two (the review of the 
Electronic Communications Regulatory Framework and the review of the Television 
without Frontiers Directives) our priority has been to ensure that any regulatory 
intervention promotes the development of open and competitive ICT markets. On 
the third (proposed Regulation on International Roaming Tariffs) we have been 
working closely with France and other Member States to mitigate any un-intended 
consequences whilst promoting lower prices. These matters have all been dealt with 
in three separate scrutiny processes. 

“The majority of i2010 e-Health work is focussed on cross-border healthcare falling 
within the Commission’s competency of supporting free movement of people, goods, 
and services. However, several of these policy areas overlap with issues of national 
competence, such as health care and public service delivery. Although there are 
benefits from learning through best practice and peer review (where the UK plays an 
active role), it is important to remember that our involvement does not constitute 
UK policy development, which is either a matter for Ministers or the devolved 
administrations.  

“On Innovation and R&D we are working with the Commission to ensure that 
European funding programmes underpin our ICT policy priorities. The large scale 
pilots in the areas of e-government and e-health are designed for industry and users 
to test compatibility and functionality across borders, so that this information can 
feed into any future policy debates. The pilots have limited life span and contain no 
mandatory participation requirements. 

“On e-Inclusion the UK has been taking a leading role, and supports the 
Commission’s focus on the overarching economic argument”.  

13.16 The Minister notes that the Communication will be discussed at the June Telecoms 
Council meeting, after which there will be a consultation process leading up to the i2010 
Mid-Term Review. 

Conclusions 

13.17 The crucial role of ICT in securing Europe’s future prosperity, and increasingly in 
the daily life of Europe’s citizens, is fully set out in the Communication, and underlined 
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by the variety of initiatives that the Commission is proposing, in addition to the 
upcoming review of the regulatory framework. As the Minister notes, and as we have 
observed in our recent consideration of other Commission Communications (on 
European electronic communications regulations and markets, radio spectrum 
management and radio frequency identification),37 it will be vital to maintain the basis 
of the success so far — the centrality of the market, the maximum involvement of all 
stakeholders in the policy process and the maintenance of the Commission’s role to one 
where it is both legally appropriate and adds genuine value. 

13.18 The Minister has identified a number of immediate concerns, at least one of 
which she has expressed previously, viz. her concerns about the proposal for a 
coordinated management of spectrum after the digital dividend. We have already asked 
her for more information about their nature. We should also like her to report after the 
Telecoms Council meeting on the discussion there, and particularly on which of her 
concerns she raised and what the conclusions were. 

13.19 In the meantime, we clear the Communication, which we are reporting to the 
House because of the importance of the subject matter. 

 
 
 

14  Enhancing the patent system in Europe 

(28530) 
8302/07 
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Commission Communication: Enhancing the patent system in 
Europe  

 
Legal base — 
Document originated 3 April 2007 
Deposited in Parliament 10 April 2007 
Department Trade and Industry 
Basis of consideration EM of 26 April 2007 
Previous Committee Report None 
To be discussed in Council No date set  
Committee’s assessment Legally and politically important  
Committee’s decision Cleared 

Background 

14.1 The creation of a Community patent was first proposed in 1975, with renewed efforts 
to reach agreement being commenced in 2000 as part of the Lisbon strategy. The Council 
reached a common political approach in 2003 on the creation of the Community patent, 

 
37 (28369) 6280/07: (28475) 7544/07 + ADD 1 and (28519) 8098/07 + ADDS 1–2: HC 41–xxi (2006–07) paras 9, 10 and 11 

(9 May 2007). 
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but this agreement has been criticised by users for providing an overly centralised and 
inadequate regime for jurisdiction. The language regime is also considered to be 
unsatisfactory in that it still requires patent claims to be translated into all 23 Community 
languages.  

14.2 Proposals for a Community Patent Court (i.e. a judicial panel established under 
Article 225a EC) have been overtaken by an initiative of the European Patent Office to 
establish a centralised jurisdiction to deal with European38 (as opposed to Community) 
patents which has resulted in the European Patent Litigation Agreement (EPLA).  

The Commission’s Communication 

14.3 The Commission’s Communication is intended to “revitalise the debate on the patent 
system in Europe, in a way which encourages Member States to work towards consensus 
and real progress on this issue”. The Commission remains of the opinion that the creation 
of a single Community patent “continues to be a key objective for Europe” and the 
Communication considers an “integrated jurisdictional system” for the Community 
patent, as well as the possibility of creating a unified and specialised patent jurisdiction, 
based on the EPLA, which would have competence in relation both to Community and to 
European patents.  

14.4 The Communication notes that the European Patent Office administers a single 
procedure for the grant of a patent, but that once this is granted it becomes a national 
patent and is subject to the national rules of the Contracting States to the European Patent 
Organisation. The Commission describes the European patent as a “bundle of national 
patents” rather than a unitary title, and points out that where the issues go beyond the 
borders of a particular States there is no single jurisdiction for disputes over a European 
patent, with the result that any infringement, invalidity counterclaim or revocation action 
in relation to a European patent may become subject to a number of national laws and 
procedures. 

14.5 The Communication goes on to describe a number of procedural and substantive 
differences in the laws of Member States and differences in the degree to which patent 
matters are heard by a specialised jurisdiction, and indicates that these may give rise to 
legal uncertainty and forum shopping.  

14.6 The Communication notes that more than 90% of current patent litigation takes place 
in the courts of only four Member States, namely, France, Germany, the Netherlands and 
the United Kingdom and that it is estimated that 60 to 70% of patent infringement and 
invalidity actions concern European patents. The Communication also notes that the cost 
of litigation appears to be highest in the UK, with Germany having the lowest costs, but 
also notes the tendency of large international companies to conduct their litigation over 
important cases in the UK, rather than in the other three Member States. The 
Communication considers that the overall cost of litigating a patent case before a single 
European Patent Court would be around 10 to 45% less than the present costs of 
conducting parallel litigation in several jurisdictions. 

 
38 I.e patents within the scope of the European Patent Convention. 
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14.7 The Communication describes the two main options which have emerged from 
discussions as being either to develop the European Patent Litigation Agreement, or to 
provide a Community jurisdiction for both European and Community patents. The EPLA 
option would involve the creation of a European Patent Judiciary, consisting of a Court of 
First Instance, a Court of Appeal and a Registry. Under this option, the Council would 
confer authority on the Commission to negotiate on the EPLA .  

14.8 The Commission points out that some Member States consider that creating such a 
new parallel jurisdiction would risk creating inconsistencies and, in the case of Community 
patents, would lead to duplication. These Member States favour the creation of a unified 
Community court structure for litigation in respect of both European and Community 
patents. On the other hand, the Commission notes that a number of Member States, 
supported by users, do not consider that such a system would be workable, and fear that 
the procedures which would be created would turn out to be inefficient and inadequate. 

14.9 The Commission notes that neither of the options appears to have any realistic chance 
of making progress and that the positions of the Member States have become polarised. 
The Commission therefore suggests a compromise to avoid the creation of two competing 
jurisdictions at European level, by creating a unified and specialised patent judiciary with 
competence over European and Community patents. In the Commission’s words “ such a 
judicial system could be strongly inspired by the EPLA model, in particular as regards the 
specificities of patent litigation, but could allow for harmonious integration in the 
Community jurisdiction”. 

14.10 The suggested patent jurisdiction would consist of a limited number of first instance 
chambers as well as a fully centralised appeal court. The allocation of cases would be 
handled by a registry on the basis of “clearly defined and transparent rules”, and the first 
instance courts and appeal court would work “under common rules of procedure based on 
best practices in the Member States”. The Commission adds that the new patent 
jurisdiction “must respect the European Court of Justice as the final arbiter in matters of 
EU law, including questions related to the acquis communautaire and to the validity of 
future Community patents”. 

The Government’s view 

14.11 In his Explanatory Memorandum of 26 April the Minister for Science and 
Innovation at the Department of Trade and Industry (Malcolm Wicks) recalls that the 
European Patent Office (EPO) has been a great success since its creation in 1977 and now 
has 32 European States as participants, including all 27 EU Member States, Switzerland and 
Turkey. The Minister explains that, although the EPO is authorised to grant patents on 
behalf of its Contracting States, the enforcement of such patents remains a national matter 
and that this leads to inconsistent interpretations and uncertainty for business. These 
considerations led to the adoption of the European Patent Litigation Agreement (EPLA) 
setting up a single European patent court to rule on European patents, but the Minister 
further explains that work on the EPLA has been “largely stalled” since 2004, due to 
objections by the Commission over the competence of Member States to conclude it and 
potential conflict with the Community patent. 
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14.12  The Minister adds that the calls on the Commission to authorise Member States to 
conclude the EPLA led it to launch a consultation on the future of the European patent 
system in 2006 and that “overwhelmingly” respondents to the consultation supported the 
EPLA as the way forward. 

14.13 Of the various options described in the Commission’s Communication, the Minister 
explains that the Government supports the EPLA as the system would use the same three 
languages, English, French and German, as are used by the EPO, and provides for 
technically-qualified judges to give the court the required level of expertise. The second of 
the options, which would provide for the use of the existing Community courts to deal 
with both European and Community patents, is supported by France and some other 
Member States, but is described by the Minister as a vague proposal which is clear neither 
as to the language regime nor the means of ensuring the technical expertise of the court. 

14.14 The Minister explains that the Commission’s compromise option is presented as a 
middle path between the EPLA and use of the existing Community courts and that it 
proposes a court with limited regional chambers at first instance and central case 
allocation, and which would be fully integrated into the Community court system so that it 
could deal with future Community patents. The Minister comments as follows: 

“We support this approach, which should allow the practical questions to be debated 
openly and enable us [to] achieve a pragmatic outcome. Focussing on objectives 
should help progress to be made on the issues surrounding how such a Court can be 
made affordable and high-quality, including the more controversial details, such as 
regional chambers, technical judges, and the languages used by the Court.” 

Conclusion 

14.15 We thank the Minister for his detailed and helpful Explanatory Memorandum.  

14.16 We welcome the renewed discussion on the way forward to ensure efficient 
systems for enforcing patents in Europe, and we regret that obstacles have been placed 
in the way of the European Patent Litigation Agreement, since this arrangement 
seemed to achieve a high degree of acceptance by patent users.  

14.17 We support the points made by the Minister in relation to the Commission’s 
compromise option, and we look forward to an account by the Minister, in due course, 
of any progress made. In the meantime, we are content to clear the document. 
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15  Market access for European exporters 
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Commission Communication — Global Europe: a stronger 
partnership to deliver market access for European exporters 

 
Legal base — 
Document originated 18 April 2007 
Deposited in Parliament 26 April 2007 
Department Trade and Industry 
Basis of consideration EM of 3 May 2007 
Previous Committee Report None, but see footnotes 
To be discussed in Council June 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

15.1 According to the Commission, today’s global economy means that European 
companies have never been more dependent on effective access to the markets of other 
countries. It also drew attention39 in 2006 to the key contribution which trade policy can 
make to growth and jobs by ensuring that European companies remain competitive, and 
have genuine access to the markets they need. It has accordingly set out in this 
Communication ways in which the Community can help to achieve these aims. 

The current document 

15.2 The Commission notes that an EU Market Access Strategy40 was launched in 1996, 
with the aim of enforcing multilateral and bilateral trade agreements and ensuring that 
third country markets are open to Community exports, notably by providing exporters 
with information on market access conditions and a framework within which to tackle the 
barriers to trade in goods, services, intellectual property and investment. It points out that 
this led to the creation of a Market Access Database, providing a free, on-line service, 
which it says has been well used and generally very popular. However, it adds that, as a 
result of the priority given to multilateral efforts to reduce trade barriers, the focus has to 
some extent shifted away from the removal of specific barriers. 

15.3 The Commission notes that the nature of those barriers has changed, being 
concentrated now, not so much on tariffs, but on non-tariff and other barriers.41 It 

 
39 (27896) 13715/06: see HC 34–xlii (2005–06), para 13 (7 November 2006). 

40 (17100) 6116/96: see HC 51–xviii (1995–96), para 16 (8 May 1996). 

41 Such as burdensome customs procedures, technical standards which do not conform to WTO rules, misuse of health 
measures, restrictive procurement rules, and unfair use of state aids and subsidies. 
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recognises that a clear distinction has to be made between those which are unnecessary and 
those which fulfil legitimate policy objectives, such as security and the protection of 
human, animal and plant health and the environment, and it also says that, where it is 
necessary to regulate trade, this must be done in a transparent and non-discriminatory 
manner. It adds that the new types of barrier are more complicated, technically challenging 
and time consuming to detect analyse and remove, and that many problems also arise 
because the existing rules are not properly enforced. Furthermore, it suggests that, 
although the World Trade Organisation has been effective in removing tariff barriers, there 
are still many areas where its rules need to be developed. 

15.4 The Commission notes that an evaluation study carried out in 2006, together with 
consultation with stakeholders, led to the conclusion: 

• that the Community needs to improve its mix of policy instruments for securing 
and preserving market access; 

• that, although export promotion rightly remains the essential role of Member 
States, many companies work on a European, and increasingly global, scale, and 
that the Commission, Member States and business need to work more closely 
together to maximise the leverage available to tackle and prevent barriers; 

• that the Community needs to be better at prioritising action against barriers in 
order to achieve the greatest economic impact for the Community; and 

•  that the Community needs a more efficient and transparent service for businesses. 

15.5 In order to deliver the objectives, the Commission suggests that there should be the 
right mix of policy instruments, using multilateral and bilateral, as well as formal and 
informal, instruments. Thus, it notes that, in addition to seeking a successful conclusion to 
the Doha Round of negotiations within the WTO, there is a need to launch a new round of 
bilateral free trade agreements with regions such as ASEAN, Korea, India, Andean 
countries, and central America, as well as ongoing negotiations with Mercosur and the 
Gulf Cooperation Council. However, the Communication points out that a clear focus 
must also be maintained on enforcement, and that rights under the WTO Dispute 
Settlement Understanding should be pursued actively, and others encouraged to follow the 
Community in making greater use of the notification procedures under the Agreements on 
Technical Barriers to Trade. It also suggests that enforcement depends on an effective 
technical and administrative system, which many developing countries lack, and that this 
can be addressed by trade-related assistance, with political contacts and trade diplomacy 
playing an increasingly important role. 

15.6 The Communication identifies the establishment of a new relationship between 
Member States and business as an important element. It highlights the central role of the 
Commission itself, but also recognises the importance of establishing a new partnership 
with the Member States and business, involving more systematic contact and cooperation 
at all levels, both within the Community and more particularly in third countries. It 
proposes the creation of Market Access Teams in third country markets, initially in a 
number of pilot countries, and that the Market Access Advisory Committee should 
become more technically focussed on market access issues, including consideration of 
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particular cases and exchange of best practices, and with a renewed emphasis on co-
ordination. It adds that, in view of the strong desire from business for more active 
participation in barrier removal, there should be more regular trilateral discussions, and it 
proposes the establishment of a specific forum, possibly linked to meetings of the Market 
Access Advisory Committee. 

15.7 The Commission points out the need to make best use of resources in tackling these 
issues, and that priorities should be established according to the potential economic 
benefits for Community business as a whole in the short and medium term; to whether a 
barrier represents a serious infringement of bilateral and multilateral agreements; and to 
the likelihood of the problem being resolved within a reasonable time. Similarly, priorities 
in terms of outcomes would depend on the nature of the country involved, the sectors 
concerned, and the category of problem. 

15.8 The Communication also highlights the importance of preventing new barriers 
coming into effect through an “early warning” approach, taking steps to remove any 
barriers quickly, and improving the Market Access Database, notably by quicker response 
times to enquiries, regular updates of the information available, and the development of 
new sections covering services, enforcement of intellectual property rights and investment. 

The Government’s view 

15.9 In his Explanatory Memorandum of 3 May 2007, the Minister for Trade, Investment 
and Foreign Affairs at the Department of Trade and Industry (Mr Ian McCartney) says 
that the Government’s overall aim remains a successful conclusion to the Doha 
Development Agenda, and that it wishes to establish that the Community’s next steps are 
consistent with maximising the prospects of an ambitious and pro-development outcome 
to these negotiations, as well as demonstrating the Community’s continuing commitment 
to multilateralism. He adds that, whilst the Government welcomes the promise of a more 
effective strategy to help tackle and remove trade barriers in the export markets, it believes 
that the Community’s continuing and increasing openness to trade and investment is 
fundamental to this policy, and that the goals of European competitiveness and 
encouraging economic development and poverty reduction should not be mutually 
exclusive, it being important to achieve a single integrated approach. 

Conclusion 

15.10 This document suggests some more specific ways in which the Community can 
pursue the aims set out in the Communication we considered in November 2006 
outlining the way in which trade policy can contribute to growth and job stimulation. 
As with that earlier Communication, we think it right to draw this latest document to 
the attention of the House, but, since most of the measures proposed appear to be 
uncontentious, we do not think it requires any further consideration. We are therefore 
clearing it. 
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(a) Commission Communication: European space policy 
 
(b) Commission Staff Working Document: European space 
programme — preliminary elements 

 
Legal base — 
Document originated 26 April 2007 
Deposited in Parliament 2 May 2007 
Department Trade and Industry 
Basis of consideration EM of 10 May 2007 
Previous Committee Report None, but see footnotes 42–45 
To be discussed in Council 21–22 May 2007 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

16.1 Since the beginning of the decade, we and our predecessors have reported on the 
evolution of a European space policy, most notably a Council Decision,42 which led to the 
signing of a Framework Agreement between the Community and the European Space 
Agency, and a Commission White Paper,43 setting out an action plan for implementing the 
policy. These documents were followed in May 2005 by a further Commission 
Communication44 which suggested what the policy’s preliminary elements might be. In 
commenting on these various documents, we and our predecessors have noted that the UK 
is a strong supporter of a common European space policy, but that it has stressed the 
importance of a user-focused approach, and expressed scepticism about the value of 
European involvement in launchers, space science (including the International Space 
Station) and future human exploration of space. It has also voiced particular concern that 
the Commission may be seeking in this area to extend its competence to include the 
European Security and Defence Policy (ESDP) which remains a matter for Governments. 

The current document 

16.2 The current document comprises a further Communication from the Commission, 
which seeks to develop the various elements of a European space policy, and this is 
accompanied by a Commission Staff Working Document setting out the preliminary 
elements of a European space programme. 

 
42 (24945) 12858/03: see HC 63–xxxv (2002–03), para 13 (29 October 2003). 

43 (25038) 14886/03: see HC 42–ii (2003–04), para 1 (9 December 2003). Stg Ctte Deb, European Standing Committee C 
(11 February 2004). 

44 (26592) 9032/05: see HC 34–i (2005–06) para 22 (4 July 2005), HC 34–vii (2005–06), para 7 (26 October 2005) and HC 
34–xii (2005–06), para 13 (30 November 2005). 
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16.3 The Communication reiterates the need for Europe to have a space policy in order to 
enable it to exert global leadership in areas in which it has interests and values, and it 
suggests that the policy’s “strategic mission” should seek to develop space applications 
serving public policy objectives in such areas as the environment, development and global 
climate change; that it should meet European’s security and defence needs; that it should 
ensure a strong and competitive space industry which fosters innovation, growth and the 
development and delivery of high-quality cost-effective services; that it should contribute 
to the knowledge-based society; and that it should secure unrestricted access to new and 
critical technologies in order to ensure independent European space applications. It adds 
that, in order to achieve these aims, the Community, the European Space Agency and their 
Member States need to improve the efficiency and effectiveness of their activities by taking 
significant new steps in establishing a European space programme and the coordination of 
national and European level activities, with a user-led focus; by increased synergy between 
defence and civil space programmes; and by developing a joint international relations 
strategy in space. 

16.4 The Communication then looks in more detail at the following four areas: 

Applications 

Satellite navigation: It notes that Europe is committed to establishing a sustainable 
global civil navigation satellite system under the control of the Community, and that 
it is essential that GALILEO is deployed without further delay. 

Earth observation: It observes that autonomous access to information relating to 
environment, climate change and security is of strategic importance, and that Global 
Monitoring for Environment and Security (GMES) will improve Europe’s capacity in 
these two areas. It also points out that the Commission has set out a strategy45 for 
delivering GMES, and that, for this to become fully operational, the Community and 
Member States will have to establish appropriate funding arrangements, policies, 
operational infrastructures and management arrangements. 

Satellite communication: It notes that satellite communications, driven by private 
sector investment (most notably from the broadcast and telecommunications sector), 
represent 40% of the current revenues of the European space sector, and are an 
integral part of information and communication technologies, such as the 
modernisation of the air traffic management in Europe. It says that Community 
policies will facilitate the introduction of innovative services, but adds that the 
industry will need to keep pace with global competitors, and that the Community 
will invest in advancing developments to achieve inter-operability between terrestrial 
and satellite-based networking services. 

Security and defence: It notes Europe faces constantly evolving threats, which are 
more diverse, less visible and less predictable, and that the approach to crisis 
management has emphasized the synergy between civilian and military sectors, with 
many civilian programmes having a multiple-use capacity (and planned systems 

 
45 (27016) 14443/05: see HC 34–xi (2005–06) para 12 (23 November 2005). 
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such as GALILEO and GMES also having possible military uses). It also says that 
there is an increasing need to protect space-based capabilities from disruption, and 
that Europe will substantially improve coordination between its defence and civilian 
programmes, whilst retaining primary end-user responsibility for funding. 

Foundations 

Science and technology: The Communication highlights the need for continued 
strong investment if Europe is to maintain leadership in space-based science, and 
says that it will be ambitious in terms of innovation, identifying critical technologies 
and guaranteeing their funding. It also says that the maintenance and development 
of know-how across the European space industry is essential, but that there has been 
a severe reduction in the interest among young people in science, engineering and 
technology careers, which it is essential to address. 

International Space Station and exploration of the solar system: The Commission 
suggests that international exploration has a significant political appeal in a vision of 
European identity, and that human space flight and exploration are emblematic 
aspects of space. It says that Europe needs to achieve optimum utilisation of the 
International Space Station, and to prepare for a visible, affordable and robust 
exploration programme, involving the development of innovative technologies and 
the robotic exploration of Mars. 

Access to space: It says that independent and cost-effective access to space needs to 
remain a strategic goal, and that this requires stable political support for a sustained 
European launcher programme, with Europe taking advantage in a coherent way of 
the launcher assets under its control. 

A competitive European space industry 

The Communication says that this is of strategic importance, and that it is essential 
that those involved with European public policy should define clear objectives and 
invest the necessary public funds,46 so as to create a critical mass stimulating further 
public and private investment. It adds that there is also a need for a suitable 
regulatory framework and for policies covering public procurement and research 
and development. 

Governance 

Institutional framework: The Communication says that a clear framework to ensure 
efficient policy making and programme management is essential, and that the 
Framework Agreement between the Community and the European Space Agency 
provides a solid base for coordination between inter-governmental and Community 
actions. It adds that, as space will increasingly gain a Community dimension, the goal 
of closer and more efficient cooperation remains, particularly in developing space 

 
46 The Communication notes that the Community will dedicate over €2.8 billion to space applications and activities 

over the period 2007–13, and that Member States invest a little under €3 billion annually through the European 
Space Agency and a similar amount in national programmes. 
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systems and sustaining associated services responding to relevant Community 
sectoral policies. 

Coordinated European space programme: It says that this will become a “common, 
inclusive and flexible programmatic basis for the implementation of all space-related 
activities”. It adds that Europe needs consistently to achieve maximum 
complementarity and transparency among all space programmes, and that Member 
States should continue to orient their national programmes towards shared 
European objectives, with users being a driving force in this. 

International relations: It says that Europe needs to remain an “indispensable” 
international partner providing first-class contribution to global initiatives and 
exerting leadership in selected areas. It adds that the Community will take the lead in 
the overall representation of application for its policies (in particular GALILEO and 
GMES), whilst the ESA will take the lead on overall representation of Europe in the 
areas of science, launchers, technology and human space flight. 

16.5 The accompanying document was drawn up by the Commission and the ESA in 
consultation with the Member States, and details various activities intended to provide a 
basis for Europe’s space activities, and to increase transparency, reduce unnecessary 
duplication and enhance complementarity among Europe’s space-related programmes. 

The Government’s view 

16.6 In his Explanatory Memorandum of 10 May 2007, the Minister for Science and 
Innovation at the Department of Trade and Industry (Mr Malcolm Wicks) says that 
Europe cannot afford to lose out on securing the potential economic and strategic benefits 
of space for its citizens, and that the European space policy should help it in its efforts to 
preserve and improve its global competitive position. He notes that, whilst the ESA has 
until recently been the main European institution spearheading space activity, the 
Community is now much more active and wishes to lead on overall policy because of the 
potential benefits to its wider aims. He adds that the Government sees potential benefit in 
the marriage of Community strength in policy-making with the technological expertise 
possessed by the ESA and Member States, and is supportive of the formulation of an 
overall European space strategy aiming at closer coordination, which he suggests will — 
together with user-driven exploitation of satellite technology, and cooperation between the 
public and private sectors — help companies to seize market opportunities. 

16.7 However, the Minister does draw attention to the Commission’s suggestion that 
GALILEO and GMES may have military uses, stressing that the UK has repeatedly made 
clear to both the Commission and the ESA its concerns at this statement (which might 
allow an unacceptable interpretation of what the military uses of these two systems might 
be). He adds that the Communication is in this respect clearly not consistent with the 
agreed policy that GALILEO is a civil system, and that the UK is seeking to ensure that the 
response of the Space Council to the Communication makes clear that any change in the 
use of these two systems would need to be agreed in the appropriate (Pillar II) fora. 
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Conclusion 

16.8 This document contains no legislative proposals, and is essentially a further step in 
the process of developing a European space policy and European space programme. To 
that extent, it covers similar ground to the earlier documents which have been 
considered, and — like them — has the broad support of the Government, subject to its 
continuing concerns about the blurring of civilian and military applications and in the 
latter case the prospect of the Commission seeking to extend its competence. Having 
said that, the earlier White Paper was debated in European Standing Committee, and 
we do not therefore believe that there is any need for the current document to be 
considered further. We are accordingly clearing it. 

 
 
 

17  Common Foreign and Security Policy  

(28599) 
— 

Annual report from the Council to the European Parliament on the 
main aspects and basic choices of the CFSP 

 
Legal base Article 21 EU; unanimity 
Department Foreign and Commonwealth Office  
Basis of consideration EM of 3 May 2007 
Previous Committee Report None 
To be discussed in Council 21 May 2007 Competitiveness Council 
Committee’s assessment Politically important 
Committee’s decision Cleared, but further information requested  

Background 

17.1 Under Article 21 TEU, the European Parliament is to be consulted on the main 
aspects and basic choices of the EU’s Common Foreign and Security Policy and kept 
regularly informed by the Presidency and the Commission of the development of this 
policy. 

The 2006 Annual Report 

17.2 This report covers the year 2006 and also looks at perspectives for future action. The 
chapters into which the 119 page report is divided are: 

— CFSP and ESDP: instruments and institutional aspects 

— Financing of CFSP/ESDP 

— Counter Terrorism 

— Non-proliferation/disarmament/arms trade 
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— Early warning and conflict prevention 

— Western Balkans 

— Eastern Europe and Central Asia 

— Mediterranean region and Turkey 

— Middle East/Gulf 

— Africa 

— Transatlantic relations 

— Asia-Oceania 

— Latin America and Caribbean 

A six-page annex lists all the CFSP legislative acts carried out in 2006. 

The Government View 

17.3  The report is fully summarised and analysed by the Minister for Europe at the 
Foreign and Commonwealth Office (Mr Geoffrey Hoon) in his Explanatory Memorandum 
of 3 May 2007. He says that CFSP “delivered for the UK and the EU around the world” in 
crisis management situations (the Balkans, the Democratic Republic of Congo and in the 
Middle East) and continues to be excellent value for money. The 2006 budget of €102 
million was fully committed and allocated almost entirely to front-line activity: over 75% to 
civilian crisis management, conflict prevention and conflict resolution; over 10% to 
implementing the strategy against WMD proliferation and combating the trafficking of 
small arms and light weapons; and 10% to the mandates of the nine EU Special 
Representatives — to the Middle East, the Great Lakes, the former Yugoslav Republic of 
Macedonia, Bosnia and Herzegovina, Afghanistan, the South Caucasus, Moldova, Central 
Asia and Sudan — whom he says testify to the EU’s growing worldwide involvement in 
conflict resolution, conflict prevention and crisis management in areas where high-level 
EU engagement and a coherent civilian, military, diplomatic and economic approach were 
required. The Minister says that they ensured an effective flow of information, helping to 
formulate policy and deliver results, and were also directly involved in mediation and 
dialogue between conflicting parties.  

17.4 He anticipates additional EUSR appointments in 2007 for Kosovo as part of the post-
status arrangements and to the African Union in Addis Ababa, and undertakes to keep the 
Committee informed when the two issues are discussed in working groups. 

17.5 The report also covers the progress made by the EU’s nine Civilian Crisis 
Management Missions, spanning three continents. These include one civilian-military 
action (supporting action to the African Union mission in the Darfur region of Sudan) and 
a number of border monitoring and security sector reform actions that are increasingly 
part of ESDP missions. The Minister notes that, for the first time, African policeman (from 
Angola and Mali) participated in a mission, as part of EUPOL KINSHASA. He also 
welcomes Turkey’s participation in that mission, as well as in one other police mission 
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(EUPM in Bosnia and Herzegovina) and two military crisis management operations 
(Althea in Bosnia and Herzegovina, and EUFOR RD Congo). 

17.6 On inter-institutional cooperation, the report says Council and Presidency 
representatives appeared over one hundred times at the EP, keeping MEPs briefed on 
developments. 

17.7 The report goes on to identify an extensive list of areas where, the Minister says, CFSP 
has demonstrated its effectiveness: 

Middle East 

“In the Middle East, as a member of the Quartet, the EU (represented by Javier 
Solana) played a key role in the international community’s efforts to achieve peace. 
However, Hamas’ victory in Palestinian legislative elections and the escalation of 
violence in Gaza had a serious impact on the two EU missions, monitoring the 
border at Rafah (EUBAM Rafah) and supporting the Palestinian Civil Police 
(EUPOL COPPS). Despite this, EUBAM Rafah proved an excellent example of the 
EU making a practical contribution to the resolution of a frozen conflict. Over 
350,000 crossed the checkpoint.  

“The Government fully supports this work and welcomes its successes. EUPOL 
COPPS had more limited success, but still made some progress. With an 
improvement in the situation, both missions will be well placed to make a strategic 
contribution to achieving progress between the parties in 2007. 

Iraq  

“the report sets out the EU’s support for the political and economic reconstruction of 
Iraq, in accordance with UN Security Council Resolution 1546. It details how the EU 
contributed 60% of the contributions to the International Reconstruction Fund 
Facility for Iraq in 2006. It also amended and extended the Integrated Rule of Law 
Mission (EUJUST LEX), which focuses on Iraq’s criminal justice system, providing 
training to officials in the police and judicial system. Despite the difficult security 
situation in Iraq, we believe EUJUST LEX can still make a contribution to 
reconstruction and it will continue in 2007. 

Afghanistan  

“the report points out that the European Council in December adopted conclusions 
committing the EU as a whole to the future development of Afghanistan. It will do 
this through the EU Special Representative and by continuing its long-term support, 
promoting Afghan leadership, responsibility and ownership, and fostering 
democracy. It is also planning a European Security and Defence Policy mission in the 
police and justice sector, of which counter narcotics will be a key part. The UK fully 
supports the EU’s commitment to the long-term reconstruction and development of 
Afghanistan. 
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Iran 

“the report reiterates that the Council aims to build a long-term relationship with 
Iran based on confidence and cooperation, but this is dependent on progress on all 
issues of concern, in particular nuclear, terrorism, Middle East Peace Process and 
regional issues. It also highlights the role the Government played in developing with 
France and Germany a package of incentives that Solana presented to Iran. In 2007 
the EU will continue to seek a negotiated long-term solution and will keep the 
situation under review. 

Lebanon 

“the EU continued to show its support for the democratically elected Lebanese 
government. We can be proud of the fact that 40% of the total pledges of US$7.6 
billion at the January Paris conference came from the EU. 

Africa 

“The report makes clear that the EU Africa Strategy has become the central reference 
for EU action in Africa. A second EU/Africa summit, in late 2007, is now a political 
priority, giving the EU a chance to show its commitment towards Africa and deepen 
the partnership. 

Sudan 

“the report details the small but targeted contingent of EU personnel supporting the 
African Mission in Sudan (AMIS), as well as the EU contribution of €242 million 
under the African Peace Facility. They act as military observers, and provide logistics, 
advice and training for the police.  

“The Government agrees that the EU and its Member States need to continue to 
work closely with international partners to achieve a workable UN deployment and 
support urgent implementation of the Comprehensive Peace Agreement. 

“Separately, the Council reiterated support for sanctions under UN Security Council 
Resolution 1591 and applied sanctions against four people in accordance with UN 
Security Council Resolution 1672. The Council has called for close cooperation 
between the Sudanese Government and the African Union and UN. It has also made 
clear it will consider taking further measures against those obstructing 
implementation of the support package and preparations for the hybrid Africa 
Union/UN force. We agree with the report that the regional dimensions of the 
conflict will require much attention in 2007. 

Democratic Republic of Congo 

“the report sets out how the EU mission EUSEC RD Congo continued to fulfil its 
security sector reform mandate, including integrating 14 brigades into the new 
Congolese army. In 2007 the mission is due to be extended, and focused on assisting 
the reconstruction of the armed forces. The report also rightly states that the military 
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mission EUFOR RD Congo, which terminated in November, decisively prevented 
violence spreading in August during the Congolese elections. It significantly limited 
the number of incidents, allowing transparent, democratic elections for the first time 
in over 40 years.” 

Lastly, in the Africa context, the Minister notes that the EU has implemented UN 
sanctions against Liberia and the Ivory Coast and extended its autonomous sanctions 
against Zimbabwe. He says that he will ensure these measures are kept under 
constant review. 

Kosovo 

“the report highlights the future EU police and rule of law mission, which will blend 
a direct approach to law enforcement with a programme based on mentoring and 
monitoring that will build and develop local capacities. The EU presence will aim to 
develop workable operational relationships with the Kosovo Police Service, the 
Kosovo Ministries of Justice and Interior as well as with the future international 
military presence (NATO). The EU planning team already based in Kosovo has been 
actively taking work forward in all these areas. It continues to work closely with the 
UN Mission and other international players such as the Organisation for Security 
and Cooperation in Europe (OSCE) and NATO. 

Russia 

“Two EU-Russia summits took place last year. This reflects the intensive political and 
expert level discussions covering areas of cooperation such as the Middle East, the 
Balkans, non-proliferation and terrorism, and seeking progress towards resolving the 
frozen conflicts. The report also makes clear that the existing Partnership and 
Cooperation Agreement with Russia remains valid until there is a new agreement. 
Negotiations are set to start in 2007. 

Indonesia 

“the report describes how the EU Aceh Monitoring Mission was extended three 
times in 2006 before reaching a successful conclusion. The Government agrees with 
the report that the EU should maintain its interest in sustaining the peace process. 

Burma 

“the report details how the EU continues to take all appropriate opportunities to 
deplore the human rights violations and lack of political reform and social 
development. It called several times for the release of Daw Aung San Suu Kyi. It is 
the biggest humanitarian assistance donor, focusing on food aid, health and 
education. It is important to note that the Council renewed EU sanctions against 
Burma in 2006 and that it will discuss the issue of Burma with regional partners, 
including ASEAN, China and India in 2007”. 
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17.8 The report will now be considered by the 21 May Competitiveness Council, and 
presented to the European Parliament no later than 15 June 2007. 

Conclusions 

17.9 We are grateful to the Minister for his helpful Explanatory Memorandum, and 
particularly his renewed commitment to keep us informed of developments as issues 
are discussed in working groups, ahead of the depositing of the draft legislation. 

17.10 It is not clear why this report has not been deposited for scrutiny since 2002. We 
should be grateful if the Minister would look into this and write to us with an 
explanation.  

17.11 Also, he refers in the title of his Explanatory Memorandum to “(point G, 
paragraph 43 of the Interinstitutional Agreement of 17 May 2006)”. Point G, 
paragraphs 42 and 43 of the IIA deal with the financing of Common Foreign and 
Security Policy.47 However, as paragraph 43 covers several aspects of the process 
whereby the European Parliament shall be consulted on CFSP, we are not clear 
precisely to what the Minister is referring. We should be grateful if he would clarify this 
too. 

17.12 More generally, we should be grateful if he would explain what changes have been 
introduced in paragraphs 42 and 43 by comparison with the IIA of 1999, and their 
significance in terms of the involvement of the European Parliament in the scrutiny of 
CFSP, particularly as to its focus and its financing. 

17.13 A year and a half ago, the then Minister for Europe, in commenting on the ESDP 
Report at the end of the UK Presidency, said that ESDP had now come of age : the key 
challenge was no longer institution building, but ensuring an effective EU response and 
making ESDP more active, more capable and more coherent, including through better 
cooperation and coordination with other international organisations and non-EU 
states. The picture in this present Report is very much in line with this approach, 
consolidating and taking forward activities on an ever-wider front, with which we are 
familiar from the documents we have scrutinised that are listed in the Annex.  

17.14 At that time, we noted that there was a further major challenge to which the 
Minister had not referred — finance. We recalled that the informal Hampton Court 
meeting of EU Heads of State and Government in October 2005 had noted the EU’s 
rapid expansion in crisis management and its increasingly important role in the world, 
and asked the Secretary General/High Representative to take work forward in four 
specific areas, which included increasing CFSP funding; that he in turn had noted that 
most of the increase in the CFSP budget was already earmarked, and that additional 
funding was likely to be required (without including a possible operation in Kosovo); 
and that there was general agreement at the Hampton Court meeting on the need for a 
substantial increase in funds to cover the common costs of EU crisis management 
operations and other CFSP measures, with the figure of €300 million per annum 

 
47 See http://eur-lex.europa.eu/LexUriServ/site/en/oj/2006/c_139/c_13920060614en00010017.pdf for the full 

Interinstitutional Agreement 
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suggested by one head of government having received widespread support — a figure 
which he said was, given the Union’s ambitions and capacities, not unreasonable.48  

17.15 At that time, it was unclear what the annual figure was, but no such figure 
appeared to be in prospect; it thus seemed to us also unclear as to how realistic the 
Union’s ESDP ambitions were. Looking ahead, we asked that future Explanatory 
Memoranda on Presidency ESDP Reports should include an explanation and 
assessment of the financial context of both current and prospective activity. 

17.16 We think that the same should apply with future annual reports on Common 
Foreign and Security Policy. With a large part allocated to the planned EU mission in 
Kosovo, a 2007 budget of €159.2 million is a long way short of the estimates under 
discussion 18 months ago, which suggests that the Union’s ambitions continue to run 
ahead of its willingness adequately to finance them. We should be grateful for the 
Minister’s comments when he responds to the points raised above. 

17.17 We now clear the document. 

 
 
 

18  Exchange of criminal record information 

(27195) 
5463/06 
COM(05) 690 

Draft Council Framework Decision on the organisation and content 
of the exchange of information extracted from criminal records 
between Member States 

 
Legal base Articles 31 and 34(2)(b) EU; consultation; unanimity 
Department Home Office 
Basis of consideration Minister’s letters of 20 November 2006 and 11 May 

2007 
Previous Committee Report HC 34 — xxxviii (2005–06), para 9 (18 October 2006), 

HC 34 — xxxiii (2005–06), para 4 (28 June 2006), HC 
34–xxiii (2005–06), para 8 (29 March 2006) and see 
(26931) HC 38–xv (2004–05), para 19 (6 April 2005) 
and (26385) HC 34–i (2005–06), para 27 (4 July 2005) 

To be discussed in Council Justice and Home Affairs Council 12–13 June 2007 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

18.1 The 1959 Council of Europe Convention on Mutual Assistance in Criminal Matters49 
provides for the exchange of criminal record information, both by way of response to 

 
48 http://ue.eu.int/ueDocs/cms_Data/docs/pressdata/EN/reports/87644.pdf 
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specific requests for information and by informing Contracting Parties of all criminal 
convictions and subsequent measures in respect of nationals of the latter Party which are 
entered in its judicial records.  

18.2 The draft Framework Decision seeks to amplify these arrangements by obliging the 
Member State of the convicted person’s nationality to record and maintain information 
and respond to requests for information from criminal records, and by providing a 
framework for a computerised information exchange system. The proposal provides for 
the introduction and use of a standardised format for the electronic transmission of 
criminal record information. A Committee chaired by the Commission would make 
recommendations on the collection and storage standards for information contained in 
national criminal records, and adopt measures under a type of ‘comitology’50 procedure. 

18.3 When we last considered the proposal on 18 October 2006 we had two concerns. The 
first was that UK should retain the right to designate more than one central authority in 
order to reflect the separate nature of the legal systems of England and Wales, Scotland and 
Northern Ireland. The second was over the extensive delegation of power to a committee 
chaired by the Commission to determine the format and other ways of organising and 
facilitating the exchange of information. We doubted the legal basis for the inclusion in the 
proposed committee procedure of a reference to qualified majority voting under Article 
205(2)EC in a Framework Decision, since it is only in respect of a decision under Article 
34(2)(c), and not in respect of a Framework Decision under Article 34(2)(b), that any 
reference is made in the EU Treaty to the Council acting by a qualified majority.  

18.4 In relation to our first concern, the Parliamentary Under-Secretary of State at the 
Home Office (Joan Ryan) informed us on 25 July 2006 that the UK had continued to press 
for the right to designate more than one central authority, but that no support was received 
either from the Commission or from other Member States. These referred instead to the 
compromise reached on Council Decision 2005/876/JHA on the exchange of information 
extracted from the criminal record51 (under which the UK could designate one or more 
central authorities for the purpose of sending information and receiving requests) and to 
the difficulties which other Member States would have in knowing to which authority in 
the UK to which they should send their enquiries. The Minister explained that in relation 
to Council Decision 2005/876/JHA, the relevant criminal record bodies within the UK had 
agreed a mechanism to ensure that the UK could meet its obligations under the Council 
Decision whilst remaining able to update their individual record systems. We asked the 
Minister to explain how the compromise reached in Council Decision 2005/876/JHA 
might operate under the present proposal, in particular, how the agreed mechanisms 
would deal with the obligation to store information from a convicting State on the 
convictions of UK nationals.  

18.5 In relation to our second concern, the Minister informed us that a number of Member 
States had raised similar concerns at the Council working group on 26 June and the 

                                                                                                                                                               
49 European Treaty Series No. 30. 

50 The procedure used under the EC Treaty (under Council Decision 1999/468/EC) when implementing powers are 
delegated to the Commission by the Council. The Council Decision does not apply to matters falling under the EU 
Treaty, such as the implementation of Framework Decisions.  

51 OJ No L322 of 9.12.05, p 33. 
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Council Legal Service had given an opinion on the question. The Minister said she would 
report further to us when this opinion had been considered. 

The Minister’s replies 

18.6 On the question of the designation of central authorities, the Minister gave a detailed 
reply in her letter of 20 November 2006.52 In that letter the Minister explains that the 
compromise reached under Council Decision 2005/876/JHA allowed Member States to 
appoint separate central authorities to advise other Member States when a national of that 
State had been convicted and to respond to requests for information from other Member 
States, but required the appointment of a single central authority for incoming 
notifications or requests from other Member States.  

18.7 The Minister explains further that the Association of Chief Police Officers (ACPO) 
has been appointed as the Central Authority for the purposes of Council Decision 
2005/876/JHA and that the additional central authorities for notification purposes would 
be the Scottish Criminal Records Office (SCRO) and the Police Service of Northern Ireland 
(PSNI). The Minister reports that these bodies have reached agreement on how to ensure 
compliance by the UK with the obligations under the Council Decision, as follows: 

“Where information is received from another Member State on the conviction of a 
UK national at the UKCA [i.e. ACPO]offices, they will enter the details onto the 
Police National Computer (PNC) and advise both SCRO and PSNI so that they can 
determine whether the records of Scotland or Northern Ireland need to be updated. 

“Where a request for information on a UK national is received by the UKCA, they 
will, if necessary, contact both SCRO and PSNI to ask if information is held on their 
records that is not included on the PNC. Although the PNC is a national system, 
both SCRO and PSNI prefer to focus their own dedicated systems for recording of 
convictions. This process will ensure that those records not entered onto PNC will be 
captured. Once the UKCA have received replies they will collate the UK response 
ensuring that records from all three administrations are included. 

“Requests for information on nationals of other Member States will be routed 
through the UKCA, who will ensure that responses will be routed to the originating 
organisation. 

“Where a national of another Member State is convicted in the UK, PNC will be 
updated and the details of that conviction will then be forwarded to the national’s 
Member State, by the UKCA. 

“These measures ensure a common standard. The UKCA is the central point in the 
United Kingdom for all conviction requests, responses and updates to PNC and 
dissemination to either another Member State or the records offices of the SCRO or 
PSNI. This will enable a high degree of quality assurance to be applied to each 
process and updates to PNC.” 

 
52 Not received by us until 14 May 2007. 
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18.8 The Minister replies to our second concern in her letter of 11 May 2007. The Minister 
explains that the German Presidency is keen to reach a general approach on the proposal at 
the Justice and Home Affairs Council on 12–13 June and that the Government is largely 
content with the current draft (a copy of which is attached to her letter). The Minister 
welcomes the recent Presidency proposal on the procedure for adopting implementing 
decisions on the format for the electronic exchange of information. Under this proposal, 
such decisions will be taken by the Council, rather than by a committee chaired by the 
Commission. The Minister adds that this proposal has been welcomed by the majority of 
Member States and is likely to be included in the final text. 

Conclusion 

18.9 We thank the Minister for her replies. On the question of the designation of 
central authorities, the proposed compromise would allow the authorities responsible 
for criminal records in Scotland and Northern Ireland to continue to be responsible for 
their own records and for supplying information to the authorities of other Member 
States. We also note the agreement which has been reached by those bodies in relation 
to the supply of information under Council Decision 2005/876/JHA, which instrument 
has many similarities to the one now under consideration. Since UK nationals 
convicted abroad would be likely to be identified by their nationality (rather than 
habitual residence or any other connecting factor) we recognise that foreign authorities 
would have difficulty in identifying which part of the United Kingdom would be 
relevant for criminal records purposes, and agree with the Minister that the proposed 
compromise is acceptable. 

18.10 We welcome the information from the Minister that any detailed prescriptions 
on the format for exchanging information by electronic means would fall to be 
determined by the Council, rather than the Commission. This information resolves our 
second concern over this proposal and we are now content to clear it from scrutiny.  
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19  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Department for Environment, Food and Rural Affairs 

(28514) 
7768/07 
+ ADDS 1-2 
COM(07) 128 

Commission Communication: Towards sustainable water 
management in the European Union. 
 

Department of Health 

(28577) 
8778/07 
COM(07) 199 

Commission Report on the implementation of the Council 
Recommendation of 18 June 2003 on the prevention and reduction 
of health-related harm associated with drug dependence. 

Home Office 

(28567) 
8633/07 
COM(07) 190 

Draft Council Decision on the signature of the Agreement between 
the European Community and Ukraine on the facilitation of issuance 
of short-stay visas. 
 
Draft Council Decision on the conclusion of the Agreement between 
the European Community and Ukraine on the facilitation of issuance 
of short-stay visas. 

Department for International Development 

(28583) 
8745/07 
COM(07) 198 

Draft Council Decision modifying the Internal Agreement of 17 July 
2006 between the Representatives of the Governments of the 
Member States, meeting within the Council, on the financing of 
Community aid under the multi-annual financial framework for the 
period 2008-2013 in accordance with the revised ACP-EC Partnership 
Agreement and the allocation of the financial assistance for the 
Overseas Countries and Territories to which part Four of the EC 
Treaty applies (presented by the Commission). 

HM Revenue and Customs 

(28565) 
8617/07 
COM (07) 177 

Draft Council Decision concerning the conclusion of the Agreement 
between the European Community and the Government of Japan on 
customs cooperation and mutual administrative assistance in customs 
matters. 
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Department of Trade and Industry 

(28531) 
8308/07 
COM(07) 169 

Draft Council Regulation establishing a multi-annual recovery Plan 
for Bluefin tuna in the Eastern Atlantic and Mediterranean. 

(28589) 
8096/07 
COM(07) 166 

Draft Council Regulation imposing a definitive anti-dumping duty 
and collecting definitively the provisional duty imposed on imports of 
ironing boards originating in the People's Republic of China and 
Ukraine. 

Department for Transport 

(28585) 
8765/07 
COM(07) 192 

Draft Directive relating to the installation of lighting and light-
signalling devices on wheeled agricultural and forestry tractors 
(Codified version). 

 

(28593) 
8936/07 
COM(07) 189 

Draft Council Decision on the signature and provisional application of 
the Agreement between the European Community and the Kyrgyz 
Republic on certain aspects of air services. 
 
Draft Council Decision on the conclusion of the Agreement between 
the European Community and the Kyrgyz Republic on certain aspects 
of air services. 

HM Treasury 

(28591) 
8879/07 
COM(07) 209 

Draft Council Regulation (EC, EURATOM) adjusting the weightings 
applicable to the remuneration and pensions of officials and other 
servants of the European Communities. 
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Formal minutes 

Wednesday 16 May 2007 

 

Members present: 

Mr Michael Connarty, in the Chair 

Mr David S Borrow 
Mr William Cash 
Mr James Clappison 
Ms Katy Clark 
Mr Wayne David  
Nia Griffith 

 Mr Greg Hands 
Mr David Heathcoat-Amory 
Kelvin Hopkins 
Mr Lindsay Hoyle 
Bob Laxton 
Mr Anthony Steen 
Richard Younger-Ross 

The Committee deliberated. 

Conclusions of the European Council and Council of Ministers: Sir Stephen Wall GCMG 
was examined. 

Resolved, That the Committee do visit Slovenia, Croatia and the Former Yugoslav Republic 
of Macedonia in December 2007. — (The Chairman.)  

Ordered, That the Chairman do seek the approval of the Liaison Committee for 
expenditure in connection with the said visit.  

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, That the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 19 read and agreed to. 

Resolved, That the Report be the Twenty-second Report of the Committee to the House. 

Ordered, That the Chairman do make the Report to the House. 

The Committee further deliberated. 

 

[Adjourned till Wednesday 6 June at 2.30 p.m. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European 
Union documents and— 
 
a) to report its opinion on the legal and political importance of each such document and, where it 

considers appropriate, to report also on the reasons for its opinion and on any matters of 
principle, policy or law which may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to 
Standing Order No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 
The expression “European Union document” covers — 
 
i) any proposal under the Community Treaties for legislation by the Council or the Council acting 

jointly with the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the 
European Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the 
Treaty on European Union which is prepared for submission to the Council or to the European 
Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI 
of the Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union 
institution for or with a view to submission to another Union institution and which does not 
relate exclusively to consideration of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of 
the Crown. 

 
The Committee’s powers are set out in Standing Order No. 143. 
 
The scrutiny reserve resolution, passed by the House, provides that Ministers should not give 
agreement to EU proposals which have not been cleared by the European Scrutiny Committee, or on 
which, when they have been recommended by the Committee for debate, the House has not yet 
agreed a resolution. The scrutiny reserve resolution is printed with the House’s Standing Orders, 
which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
David S. Borrow MP (Labour, South Ribble) 
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